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Woodman  v.  Pitman,  79  Me.  456,  4  New  Bng. 

Rep.  699, 27  Am.  L.  Reg.  240,  notes....  686 
Woodruff  17.  Parham,  75  U.  S.  8  WaU.  128, 19  L. 

ed.88K 681 

Woodstock  17.  Roberts,  87  Ala.  436 145 

Woolfolk  r.  State,  81  Ga.  661 451 

Wooster  i7.  Sugar  River  V.  R.  Co.,  67  Wis.  311. .  86 

Worcester  County  i7.  Worcester,  116  Mass.  198.  865 

Workman  «.  Worcester,  118  Mass.  168, 177 425 

Worleyv.  Waldran,8  Sneed,  549 738 

Wriggiesworth  v.  Wrigglesworth,  45  Wis.  266- 

267 180 

Wright  17.  Bundy,  11  Ind.  396 887,370 

17.  Cumpsty,  41  Pa.  102 822 

17.  Ditzler,  54  Iowa,  620 481 

17.  Hunter,  46  N.  Y.  409 846 

r.  Pipe  Line  Co_^101  Pa.  204 170 

Wulff  17.  Aldrich,  14  West.  Rep.  645, 124  HI.  581.  128 

Wylly  17.  Collins,  9  Ga.  224 166 

Wyman  17.  Eastern  R.  Co.,  128  Mass.  346 428 

Wynne  17.  State,  66  Ga.  118 616 


Y. 

Yarborough  v.  Monday,  2  Dev.  L.  498 208 

Yarmouth  i7.  N  orth  Yarmouth,  84  Me.  417 687 

Yates  17.  MoCullough  Iron  COy69  Md .  870 102 

17.  MU  waukee,  77  U.  S.  10  Wall.  487, 604. 19  L. 

ed.  984, 986. ..  639. 640,  644, 647, 648, 660, 651, 679 

17.  Pym,  6  Taunt.  446 607 

17.  university  College,  L.  R.  8  Ch.  454,  L. 

R.  7H.L.488 416 

Yeager,  JQx  2>arte,  11  Gratt.  656 819 

YeUowstone  Kit  17.  State,  7  L.  R.  A.  699,  88  Ala. 

196 427 

Yeoman  i7.  Mueller,  83  Mo.  App.  843 605 

Yiok  Wo  17.  Hopkins,  118  U.  S.  856,  30  L.  ed.  220  665 

York  Bank's  App.  86  Pa.  458 80 

York  County  Bank's  App.,  32  Pa.  446 149 

York  Mfg.  Co.  r.  IlUnofa  Cent.  R.  Co.,  70  U.  S.  8 

Wall.  107, 18  L.  ed.  170 841 

Yorton  17.  Milwaukee,  L.  8.  ft  W.  R.  R.  Co.,  64 

Wis.  234 827 

Young  17.  French,  36  Wis.  116 606 

Yundt'sApp.,18Pa.676 688 


Ziegler  17.  Com.,  12  Pa.  227 768 

Zimmerman  v.  Briggans,  5  Watts,  186 69 

u.  Stpuper,  75  Pa.  147 606 


CiTATiONB. 

STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETC. 


England. 

Statutes. 

ISBdw.  I.    Revival  of  judgment 82 

chap.  24.    View  by  Jury 55 

50Edw.IIL    View  by  jury 616 

8  Hen.  VI.    View  by  Jury 616 

29Gar.II.    Statute  of  fSnuds 206 

1  James  II.,  chap.  2.    Marriaire  after  abeenoe  of 

spouse  for  seven  years 861 

£  ft  9  Wm.  m.,  chap.  11.  (I  8.    Damages  for 

breach  of  covenant 91 

3  A;  4  Anne,  chap.  9.    Payee  of  notes. 847 

4  &  6  Anne,  chap.  16,  B  8.    View  by  jury 616 

6  Geo.  rv.,  chap.  60,  §  28.    View  by  jury 616 

8  &  4  Wm.  lA*.,  chap.  42,  9  28.    Using  record  of 

evidence  for  or  against  witness 889 

6  ft  7  Vict.  chap.  85.    Exclusion  of  witness  for 

interest 889 

45  ft  46  Vict  chap.  61,  §  7.    Paper  payable  to 

fictitious  person 798 

France. 

Code  Napoleon, 

i  ^46.    Bight  of  suooession  to  set  aside  Illegal 

transfer 807 

United  States. 

Constitution. 

Art.  1, 1 8,  cl.  8.    Regulation  of  commerce.  .440, 626 
5th  Amend.    Compensation  for  property  talcen   677 

7th  Amend.    Judicial  power 689 

14th  Amend.    Privileges  and  immunities  of  cit- 

.....! 440 


1870.  Republic  of  Salvador;  extradition 597 

Nicaragua;  extradition 8W 

Peru;  extradition 597 

1871.  Orange  Free  State;  extradition 597 

1872.  Ecuador;  extradition 597 

1874,    Ottoman  Empire;  extradition 597 

1877.    Spain;  extradition 587 

1880.  Netherlands;  extradition 597 

1882.    Belgium;  extradition 597 

1888.    Luxemburg;  extradition 697 

1888.    Japan;  extradition...^ 697 

Alabama. 

Constitution,  1868. 

Art.  18,  §  8.    Liability  for  corporate  debts 809 

Constitution^  1875. 

Art.  1,§24.    Eminent  domain 836 

4,8  2.    Title  of  Acts....  888 

14,  §  6.    Issuance  of  corporate  stoclc 809 

§ :  8.    Liability  for  corporate  debts 809 

Statutes. 

1858.    Issuance  of  full-paid  stock 812 

1858,Feb.6.    Duties  of  enjflneers 834 

1864,  Bee.  10.    Stopping  railroad  trains  at  cross- 
ings   888 

1868,  Dec.  29.    Duty  to  stop  trains  at  stations; 

signs  at  railroad  crossings 834 

1881,  Feb.  26.    RcUlroad  commission 884 

1886,  Dec.  10.    Right  of  street  railway  company 

to  condemn  property 885 

1887,  Feb.  25.    Incorporation  of  street  railway 


Statutes. 

1780L    Gradual  abolition  of  slaves 774 

1880.    Pre-emption  Law 888 

1848.  Aug.  12.    Giving  effect  to  treaty  stlpula> 

tions 506 

1867,  March  2.    Regulating  sale  of  petroleum.  660 
1887,    March   8.    Compensation    for   injuries 

p**s^      caused  by  harbor  improvements 675 

1800,  July  2.    To  protect  trade  against  monop- 
olists .... ?r. 754 

Bevised  Statutes. 

firB48,649.    Judicial  power 689 

il761.    Raising  questions 591 

3844.    Peddlers  of  tobacco 625 

6270.    Extradition 692 

Statutes  at  Large. 

Vol.  9,  p.  302.    Giving  effect  to  treaty  stipula- 
tions   598 

12,  p.  1199.    Treaty  with  Mexico 591 

24,  p.  382.    Interstate  Commerce  Act 726 

p.    505.    Compensation    for    injuries 

caused  by  harbor  Improvements 675 

Tfeaties. 

1798.    With  Great  Britain 593 

1842.    With  Great  Britain 598 

18ia    With  France;  extradition 506 

1849.  Hawaiian  Islands;  extradition 596 

1850.  Swiss  confederation;  extradition 696 

1862.    Prussia;  exiradltlon 596 

1858..  Bremen,  extradition 596 

Bavaria;  extradition 696 

Wurtemburg;  extradition 596 

Meoklenburg-Schwerln;  extradition 506 

Mecklenburg-Strelitz;  extradition 596 

Oldenburg;  extradition 696 

1854.    Sohaumburg-Lippe,  extradition 697 

186S.    Hanover:  extradition 597 

Sicilies;  extradition 597 

18S6l    Austria;  extradition 597 

18W.    Baden;  extradition 597 

1800.    Sweden  and  Norway;  extradition 597 

Venezuela;  extradition 597 

1881,  Dec.  U.    Mexico;  extradition 591,  597 

1884.   Haytl;  extradition 597 

1867.    Dominican  Republic;  extradition 597 

1888.    Italy;  extradition 697 

12  L.  R  A. 


Feb.  28.    Incorporators  of  street  railway 

company 

1889,  Feb.  28.    Ensley  Railway  Company 


Session  Acts. 
Stopping  railroad  trains  at  cross- 


1886-66,  p.  77. 

ings 

1882-83.  p.  154.    Depot  accommodations 
1866-87,  p.  74.    Depot  accommodations. 


884 


§1899. 
140S. 
1405. 

1760. 


61154. 
1699. 
1702. 
1703. 

1721. 

1722. 

1805. 
ftS  1917- 
6  2023. 

2094. 

2112. 

2113. 


Code,  1867. 

Duties  of  engineers 834 

Stopping  trains  at  crossings 834 

Duty  to  Instruct  engineers  and  conduc- 
tors   834 

Liability  for  corporate  debts 309 

Code,  1876. 

Depot  accommodations 834 

Dutiesof  engineers 834 

Stopping  trains  at  crossings 834 

Duty  to  instruct  engineers  and  conduo- 

tore :..  834 

Duty  to  stop  trains  at  stations 834 

Signs  at  railroad  crossings 834 

Subscriptions  to  corporate  stock. l 809 

•1929.    Street  railway  companies 831,  835 

Liability  of  stockholders 314 

Commercial  paper 143 

Commercial  paper 148 

Coounercial  paper 143 


Code,  1886. 

P.  49,  6  24.    Street  railway  companies 831 

6  494.    Assessment  of  railroad  property 834 

661120-1143.    Railroad  commission 834 

61144.    Duties  of  engineers 834 

1145.    Stopping  railroad  trains  at  crossings^  ^^^ 

1146. 

1167. 

1173. 

1573. 

1W4. 

1678. 

1579. 
661580, 
61586. 

1588. 

1504. 

1606. 


Signs  at  railroad  crossings 884 

Duty  to  stop  trains  at  stations 834 

Railroad  companies 831 

Incorporation  of  railroads 835 

Filing  declaration  of  incorporation...  835 

Issuance  of  commission  to  open  books  835 

Record  of  commission 835 

1683.    Railroad  companies 835 

Railroad  companies 836 

Railroad  companies 836 

Railroad  companies 885 

Street  railway  companies 835 
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Citations. 


11604.  Number  incorporated  .< 885 

ie06.  Subscription  books 886 

1607.  Beoord  of  proceedings 886 

1008.  Powers  of  railway  company 885 

I06&  Issuance  of  corporate  stock 810 

1756.  Ck>mmerclal  paper 148 

1778.  Commercial  paper 148 

1817.  Rights  of  purchaser 704 

2600.  Master's  liability  for  injury  to  servant 

108,288 

Arkansas. 

Aet8, 

1842,  pp.  172, 178.    Van   Buren     Incorporation 

Act !V.. 490 

1842-45,  p.  186.    Van  Buren  Incorporation  Act.    480 

Statutes. 

1860,  April  9.    Orgranization  of  municipal  cor- 
porations     490 

1875,  March  9.    Organization  of  municipal  cor- 

*  porations 400 

Oantt  dt  CaldwelVs  Digest. 

8S  8201, 8202.    Organization  of  municipal  corpo- 
rations      401 

Mansfield's  Digest. 

IS  726, 780.    Organization  of  municipal  corpora- 
tions     491 

9  806.    Right  of  municipality  to  levy  taxes. ...    490 

California. 

Constitution,  1879. 
Art6i,t5.    Quo  warranto 119 

Statutes. 

1876,  March  6.    Management  of  Napa  state  asy- 

lum     106 

1886,  March  9.    Improper  commitment  to  in- 
sane asylum 106 

Civil  Code. 

6  40.    Effect  of  discharge  from  aaylum 106 

1806.    Shares  of  child  not  named  in  will....  48 

1307.    Rights  ot  child  not  named  in  will....  47 

1888-1886.    Descent  of  intestate  property....  48 

1402.    Descent  of  intestate  property 48 

M  8609,  4510.    Rule  should  not  be  applied  where 

reason  ceases 510 

Code  Civil  Procedure,  1872. 

6  802.    Abolishing  scire  faxAoi  and  quo  war- 
ranto      119 

l§  803-809.    Action  against  intruder  into  oflBoe   119 


Code  Civil  Procedure,  1880. 


1 76.    Quo  warranto  . 

1688.  -^ 

1561. 
1764. 
1766. 


8  2197. 
2217. 


119 

Sale  of  community  property 48 

Execution  of  power  of  sale  under  wHl  47 

Ouardian  for  insane  person 106 

Conclusiveness  of  commitment  to  asy- 
lum   105 

Political  Code. 

Discbarge  from  custody  of  insane  per- 
sons   106 

Ck>mm1tmentB  to  insane  asylums 105, 106 


47 


Probate  Code. 

S 178.    Execution  of  power  of  sale  under  will. . 

HittelVs  Qeneral  Laws. 

P.  323.    Descent  and  distribution 48 

1088.      Wills 48 

Deerin^s  Political  Code. 

P.  842.    Application  for  removal  from  custody 

of  insane  person 106 

860.    Improper  commitment  to  Insane  asy- 
lum     106 

Connecticut. 

Public  Acts. 

1889,  chap.  181.    Town  officers 668 

chap.  647, 1 12.    AlteraUon  of  ballots 662 

12L.R.A. 


General  Statutes. 

S  68.  Contested  elections 661 

98.  Town  registrars 568 

486.  Collateral  attack  of  probate  decree 8G9 

669.  Survival  of  right  of  action 288 

678.  Action  in  case  of  xllsqualiflcation  of  Jus- 
tice  9ST 

746.  Action  in  case  of  disqualiflcation  judge  867 

tn'7.  Legal  and  equitable  remedies 278 

District  of  Columbia. 

Statutes. 

1871,  chap.  69,  §  24.    Lloense  tax  on  commerdai 

agents 625 

1872,  chap.  48.    Lloense   tax    on    commercial 

agents 625 

Florida. 

Statutes. 
1828,  Nov.  7.    Publication  and  notice 772 

McCteUan's  Digest. 
P.  154,  9  8.   Publication  and  notice.... TW 

Thompson's  Digest. 
P.  462,  §8.    PubUcatlon  and  noUue 7T8 

Georgia. 

Constitution. 

ArU  7, 1 4.    Judgment  without  verdict 685 

Statutes. 

1881,  Sept.  8.    Charter  of  Atianta 662 

lb87.    uniformity  of  pleading 167 

Code. 

9     4.    Rules  of  construction 
798.    ExeJ 

M  1966^  1970. 

62280.    Batatestaii: 169 

28.fi.    Protection  from  freshets 680 

2835.    Waiver  of  servic9 165 

8466.    Dilatory  plea  must  be  sworn  to 166 

8479.    Amendment  of  defects 166 

8694.    Judgment  of  court  without  Juriadio- 

tlon. 688 

3864.    To  enforce  lien 687 

8828.    Attacking  void  judgment 688 

4181.    Bringing  in  matter  by  amendment 156 

6006.    Church  and  State 854 

99  6181-5184.    Uniformity  of  taxation 854 

lUinois. 

Constitution. 

Art.  9, 91.    Revenue 

Statutes. 
1872,  April  8.    Elections . 


Exemption  of  church  property 864 

' '*"*    Conveyance  to  secure  debt 665 


248 


881 
831 


Lpi  

1874, 9 1.    Restraining  Insol  vent  insurance  com- 
panies  

9  5.    Receiver  of  insolvent  insurance  com- 
pany  

6.    Payment  of  debts  of  insolvent  insur- 
ance company 886 

1877,  July  1.    female  of  crops  by  tenant 608 

1889,  May21.    Preeschools 125,l!n' 

Revised  Laws,  1833. 

P.699.    Platted  streets 827 

Becised  Statutes,  1845. 

P.  115.    Platted  streets 827 

Remsed  Statutes,  1874. 

Chap.  24,962.    Control  of  streets 827 

109,9  a    Platted  streets; 827 

Revised  Statutes,  1889. 

Chap.  29,  99  2,  8.    Execution  of  decedent^s  con- 

tracttoseli 497 

41,  9 16.    Depriving  widow  of  dower 487 

46,942.    Writ  of  possession 82 

9 10.    Pleading  and  practice  in  eject- 
ment   82 

84.    Judgment  in  ejectment 81 


Citations. 
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Chap.  46.    Bleotions 128 

47,99.    View  by  Jury «17 

7S,  1 107.    Receiver  of  insolyeDt  Insnr- 

anoe  oompany 881 

11108.    Paymentlof  debts  of  insolvent 

insurance  company 886 

78,6108.    Bestraininfr  Insolvent  Insur- 
ance companies 881 

77.    Enfordnjr  decrees 82 

80,181.    Landlord's  lien 806 

120, 6  i.   Valuation  of  property  for  taxa- 
tion   «47 

12S.    Free  schools 127 

Starr  &  Curtis  Statutes, 

Vol.  1,  p,  568.    Bzecution  of  decedent's  con- 

tracttosell «7 

Indiana. 

Constitution,  1816. 

Art.9,61.    Encouragement  of  improvements   866 

Constitution. 

Art.  2,  i  18.    Blectlons  by  ballot 288 

8,18.    Election  of  officers....^ 237 

Statutes. 

1806.  Vincennes' University 886 

1807,  Vlnoennes' Univerpity   668 

18&],  Feb.  14.    For  encouragement  of  agricul- 
ture  - 864 

1877.    Loan  to  state  board  of  agriculture 667 

1881,  March  4.    Board  of  aifrlculture 664 

Transportation  of  natural  gas.    668 

Hevised  Statutes,  1876. 

Vol.  1,  0  10.    Corporate  stock,  personal   prop- 
erty   500 

§  4152.    Corporate  stock,  personal  prop- 
erty   500 

2,  S  48.    Selling  decedent's  property 500 

S  80.    Selling  decedent's  property 500 

Bevised  Statutes,  1881. 

K  567-680.    Corporatestock,  personal  property  500 

2275-2289.    gelling  decedent's  property 500 

8  4243.    Plans  for  pubJic  buildings 5(13 

4788.    Election,  tie  vote 236 

Iow». 

Constitution. 

Art.l,§l.    Property  rights 439 

69.    Due  process  of  law 439 

117.    Excessive  fines 440 

6,6  6.    Unlawful  deprivation  of  property  440 

.^atutes. 

1674.    Compensation  to  riparian  owners  for 

cutting  otf  access  to  water 641 

22d  Gen.  Aseem.,  chap.  22.    Freight  charges. . .  434 

28d  Heo.  Aasem.,  chap.  17.    Bailroad  rates 440 

Code. 

9  458.    Power  of  municipality  over    markets, 

weights,  and  measures 116 

584.    Duty  to  keep  street  free  from  obstruc- 
tion   116 

2082.    Negotiable  notes 484 

3085.    Negotiable  notes 484 

3405.    Special  proceedings 443 

3848.    Demurrer 585 

Louisiana. 

Revised  Statutes. 

B 1791.  Passing  of  property  to  succession ...  306 

Art.  87L  Passing  of  property  to  succession  . .  306 

98642.  Transfer  of  credits 304 

284a.  Notice  to  complete  transfer  of  credit  304 

Bevised  Civil  Code. 

ArtSMOw    Giving  in  payment 804 

MKl    Giving  in  payment i 304 

2668.    Delivery  to  effect  gift 804 

8880.    Master's  llabii  Ity  for  acts  of  servant  839 
8888;  8868.    Hight  of  suooession  to  set  aside 

transfer 806 

12  L.  R.  A. 


Maine. 

Revised  Statutes. 
Chap.  82, 1 82.    Damages  for  breach  of  oove- 


nant. 


91 


Maryland* 

Statutes. 

1745.    Riparian  rights 850 

1888,  chap.  480.    Gift  enterprise 90,  426 

1890,  chap.  688.    BaUots 586 

Code,  Public  General  Laws. 

Art  27,  §  186.  Gift  enterprise 90, 426 

88,§128.  Ballots 688 

« 129.  Nomination  of  candidates 687 

•  130.  CertiflcHt Ion  and  nomination. . .    587 

§181.  Independent  nominations 587 

Massachusetts. 

Province  Statutes. 
1898-94,  chap.  22.    Repairing  bridge 4M 

Province  Laics  (State  Ed.) 

Vol.  1,  p.  185.    Burden  of  local  improvements.    421 

p.  158.    Reimiring  bridge 420 

p.  283.    Repairing  bridge;  burden  of  lo- 
cal Iraprovemeii t« 420,  421 

p.  405.    Burden  of  local  improvements.    421 
p.  410.    Burden  of  local  improvements.    421 
p.  506.    Delegation  of  power  to  appor- 
tion the  cost  of  local  improve- 
ments; basis  of  assessment  for 

422,424 

2,  p.  44.  Deletnition  of  power  to  appor- 
tion the  <*o8t  of  local  improve- 
ments; assessment  for 422,  424 

p.  796.    Burden  of  local  iraprovementH.    421 
8,  p.  606.    Appropriations  for  relief  fund.    4Jl!l 

4,  p.  285.    Delegation  of  power  to  appor- 

tion the  cost  of  local  improve- 
ments     422 

p.  440.    Approprlationsfor  relief  fund.    421 
V.  740.    Delegation  of  power  to  appor- 
tion the  cost  of  local  improve- 

raentB:  aasessment  for 422,  424 

p.  1028.  Assessment  for  local  improve- 
ment  422,  434 

5,  p.  188.    Burden  of  local  improvements.    421 


1782, 


1788, 
1796, 

1806, 
1820, 


1831, 
1832, 
1834, 

1835, 

1835, 


1836, 
1838, 
1840, 
1841, 

1860, 


1854, 


1860, 


Statutes. 

May  7.    Burden  of  local   improvements; 
delegation  of  power  to  apportion  the 

cost  of  local  improvements 421,  422 

March  16.    Burden  of  local  impros'cments    421 
Feb.  10.    Burden  of  local  improvements..    421 

chap.  18.    Wharf  rights 618 

chap.  50.    Deleiration  of  power  to  appor- 
tion the  cost  ot  local  improvements: 

assessment  for 422,424 

chap.  41.    Burden  of  local  improvements    421 
chap.  116.    Burdenof  local  improvements    421 
chap.  15.    Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements; 

assessing  cost  of,  upon  county ^^  424 

chap.  33.    Burden  of  local  improvements    421 
chap.  56.    Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements; 

assessing  costs  of.  upon  county 422,  424 

chap.  131.    Aid  to  railroad 420 

cbap.  109.    Burden  of  local  improvements   421 
cbap.  52.    Burden  of  local  improvements    421 
chap.  108.    Delegation  of  power  to  appor- 
tion the  cost  of  local  i m  pro vemen  ts . .    422 
chap.  215.    Burden  of  local  improvements    421 
Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements    422 
chap.  183.    Deleiration  of  power  to  appor- 
tion the  cost  of  local  improvements. .    422 

chap.  226.    Aid  to  railroad 420 

288.    Burden  of  local  improvement.    421 
406, 1 1.    Giving  widow  life  estate  . .    726 
chap.  95.    Varying  burden  of  local   im- 

provements 481 

chap.  140.    Burden  of  local  improvements   421 
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1882,  ohapb  66u    Burden  of  local  improvements   421 
chap.  177.    I>eleKatlon  of  power  to  appor- 
tion the  cost  of  local  Improvements.    422 

177.  Provldinfr  for  maVlng  a  turn- 
pike and  bridges  a  hifrhway;  assess- 
ment for  local  improvement 424 

1868,  chap.  88.   Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements; 

aasessment  f or 422,424 

chap.  107.    I>elegation  of  power  to  appor- 
tion the  cost  of  local  improvements  422, 424 
107.    AuthorJzlnfr    municipality   to 

construct  drains 42S 

191.  Deleiration  of  power  to  appor- 
tion cost  of  local  improvements;  as- 
sessment for 422,  424 

1864,  chap.  188.    Delegation  of  power  to  appor- 
tion the  cost  of  local  Improvements.    422 
1886,  chap.  88.    Assessment  for  local  improve- 
ment      424 

chap.  160.    Assessingexpenseof  widenin^r 

street T^    424 

1886,  chap.  142.    Aid  to  railroad 420 

chap.  149.  Jurisdiction  of  harbor  com- 
missioners   J 618 

266.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements; 
assessment  for 422,  424 

1867,  chap.  206.    Delegation  of  power  to  appor- 

tion the  cost  of  local  improvements  422, 424 
chap.  821.    Aid  to  railroad 420 

1868,  chap.  80.    Delegation  of  power  to  appor- 

tion the  cost  of  local  improvements; 

assessment  for 422,424 

chap.  294.    Burden  of  local  improvements   42f 

809.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements: 
assessment  for 422,424 

818.    Aid  to  railroad 420 

822.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements: 

assessment  for 882,  424 

1860,  chap.  142.    Dole^tlon  of  power  to  appor- 
tion the  cost  of  local  improvements; 

basis  of  assessment  for 422,424 

chap.  161.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements: 
assessment  for 422,424 

244.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements  422, 424 

206.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements  422, 424 

868.  Assessment  for  local  improve- 
ments      424 

a72.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements. .    422 

878.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements; 
assessment  for  local  improvement. 4»,  424 

878.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements.    422 

406.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements.    422 

1870,  chap.  182.    Delegation  of  power  to  appor- 

tion the  cost  of  local  improvements; 

assessment  for 422,424 

chap.  219.  Delegation  of  power  to  appor- 
tion the  cost  of  local  Improvements  422, 424 

281.    Burden  of  local  improvements   421 

287.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements; 
assessment  for 422,  424 

265.  Varying  burden  of  local  Im- 
provements     422 

286.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements; 
assessment  for 422,424 

80;2,  .108.  Delegation  of  power  to  ap- 
portion the  cost  of  local  improve- 
QjQQlig 422,  424 

1871,  chap.  88.    iieiegation  of  power  to  appor- 

tion the  cost  of  local  improvements : 

assessment  for 422,424 

chap.  177.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements  422, 424 

199.    Delegation  of  power  to  appor- 
tion the  cost  of  local  Improvements  422, 424 
276.    Burden  of  local  improvements   421 

1872,  chaps.  129, 120,  181.    Delegation  of  power 

to  apportion  the  cost  of  local  im- 
provements: assessment  for 422,  424 

chap.  206.  Delegation  of  power  to  appor- 
tion the  cost  of  public  improvements 
422,424 

1873,  chap.  200.    Delegation  of  power  to  appor- 

tion  the  cost  of  local  improvements.422,424 
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1874,  chap.  189.    Burden  of  local  improvements   421 
chap.  240.    Burden  of  local  improvements   421 
259.    Burden  of  local  improvements   421 
266.    Delegation  of  power  to  appor- 
tion the  cost   of  local  im- 
provements; assessment  f  or422, 424 
289.    Delegation  of  power  to  appor- 
tion the  cost  of  local  im- 
provements  422,424 

826.    Rebuilding  roads  and  bridges. .    421 
Delegation  of  power  to  apportion  the 

cost  of  local  improvements 422 

1876,  chap.  176.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improvements: 

assessment  for 422,424 

chap.  108.  Burden  of  local  improvements  421 
Delegation  of  power  to  appor- 
tion the  cost  of  local  improve- 
ments: assessment  for  . .  .422, 424 
200.  Delegation  of  power  to  appor- 
tion the  cost  of  local  improve- 
ments  4224424 

1876,  chap.  61.    Burden  of  local  improvements   421 

1878,  chap.  110.    Assessment  for  local  improve- 

ment  '424 

1880,  chap.  160.    Burden  of  local  improvements   421 

chap.  211.    Giving  widow  fee 72^ 

286.  Varying  burden  of  local  im- 
provements; delegation  of 
power  to  apportion  the  cost 

of 422 

1882,  Chap.  36.    Notice  of  accident 261 

1887,  chap.  270,  9  2.    Employer's  Liability  Act.    666 
§8.    Amount  of  compensation.    659 

1688,  chap.  114.    Notice  of  accident 261 

1889,  chap.  489.    Disposal  of  sewage 420 

General  Statutes. 

Chap.  66,  6  323.    Creditor's  lien 743 

81,8  16.    Creditor's  lien 748 

00,§  16.    Giving  widow  life  estate 726 

Public  Statvtes, 

Chap.  62,  §19.  Notice  of  accident 251 

78,§  1.  Btatnte  of  Frauds 561 

124,8  1.  Curtesy 726 

8  8.  Widow  as'beir 724 

810.  Widowoontrasted  with  heirs..  725 

207,8  9.  Extradition 882 

BUchigftn. 

HoweWB  Statutes. 
61806.    Private  roads 602 

Minnesota. 

StatvUs. 

1868,  chap.  00.    Redemption 744 

1862,  chap.  19.    Redemption 744 

8  6.    Proof  required  f  rom  redemptloner.    744 

1877,  chap.  128, 6  2.    Exemption  of  benefit  fund 

from  execution 874 

1886,  chap.  184,  ii  6, 6.    Regulation  of  life  insur- 

ance  companies 874 

Bevised  Statutes,  1861, 

Chap.  71,  88 112-117.    Creditor's  exemption 744 

85,  8  11.    Mortgage  sale 744 

8  18.    Sale  to  mortgagees 744 

Compiled  Statutes,  1858. 

P.  646.    Redemption 744 

General  Statutes,  1878. 

Tit.  8,  chap.  84.    Corporations 874 

ft  968.    Mutual  life  Insurance  company 874 

Chap.  46,  86  12.  88.    Classification  of  bankrupts' 

estates 742 

66,6277.    Judgment  lien 748 

6823.    Redemption 744 

81,6  16.    Redemption 744 

Hiasoori. 

Statutes. 

1879,  8  8117.    Enacting  the  common  law 188 

Revised  Statutes. 

8 183.  dassiflcation  of  demands  against  dece- 
dent's estate 256 

209.  Classification  of  demands  against  dece- 
dent's estate 256 

2884.    Joint  contracts 264 
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Nebraska. 

Statutes. 
Diaal^ilities  of  foreiam  oorpontion. 

New  Jersey* 

Public  Law9. 

1881,p.£9B.    Mortga«eB 

Retition, 
P.  ise.    Oonveyanoes 
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New  Tork« 

Session  Aets. 

1828w  chap.  SflS.    Taxation  of  corporations 

VS2&,  chap.  254.    AaBessmeDt  of  corporations. . . 

1840.    Interference  with  ri  panan  rijrhts 

1848,117.    Rifrht  to  vote  stock 

1J*7.    Tax  aflsessment 

]8»0,  chap.  245     Divorce,  rights  of  wife  in  hus- 

band^B  estate 

1881,  chap.  607.    Taxation  of  telegraph  oompa- 

nles 

chap.  881.    Taxation  of  corporations 

1884,  chap.  92S.    Preference  of  employe's  wages 
1886),  oliap.  483.    Collateral  inheritance  tax  . . . 

1885,  ohap.  288.    Preference      of      employe's 

wages 

chap.  dfie.    Taxation  of  telegraph  compa- 
nies  

1807,  ohap.  508.    Assignment  Act 

chap.  718w    Collateral  inheritance  tax 

Jams  A  Varick's  Laws. 

VoL  2,  p.  214.    Marriage    after   absence   of 
spouse  for  live  years 


262 

811 
402 

811 

252 
811 
402 


Revised  Laws,  1801. 

YoL  I,  p.  122.    Marriage    after    absence    of 
spouse  for  five  years 

Revised  Laws,  181S. 

Tol.  1.    Marriage  after  absence  ot  spouse  for 
five  years 

Revised  Statutes. 

Chap.  8,  art.  2,  part  2.    Annul  Iment  of  mar- 
riage for  Incapacity 

Arts.  8;,  4.    Annuliment  of  marriage  for  fault 

of  parties 

ToLl,p.  389.    Assessment  of  real  estate 

p.  741,  9  8.    Divorce   cutting  off  dower 

right 

T88.    Paper  pasrable  to  fictitious  per- 
son   

S,  p.  lao,  6  5.   Heoond  marriage  during  life 

of  former  spouse 

p.  142,  8  20.    Declaring  nullity  of  mar- 
riage   

9  28.    Legitimacy 'of  children 

p.  144,9  37.    Judgment  annuJUng  mar- 

140,9  48.    Divorce,  "rightebf  "wife  in 

husband*8  estate 

687.    Marriage  after  absence  of  spouse 

for  five  years 801 

Code  Civil  Procedure. 

Tit  1,  chap.  15.    AnnuUroent  of  marriage 3ii2 

9  889.    Evidence  of  transactions  with  deceased  838 

He2.    Finding  of  facts,  and  conclusions  of  law  812 

1730.    Action  against  foreign  corporation 238 

1754.    Dower    upon    divorce  for  busband^s 

fault 882 

1760.    Divorce,  rights  of  wife  in  husband's 

estate 381 

2696l    Ancillary  administration 238 

992700,2701.    Distribution  of  foreign  estate  ..  238 

9  2702.    Powers  of  ancillary  administrator 238 

Penal  Code. 

99288,299.    Marriage  after  absence  of  spouse 

forflve  years 881 

North  Caroliiuu 

Code. 

912SL    Evideooe  of  deed 207 

1554.    Instruments  to  be  in  writing 207 

196aL    Running  of  railroad  trains 113 
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m 

861 

882 

862 

262 

861 

797 

861 

361 
861 

862 

361 


North  Dakota. 

Compiled  Laws. 

9  2915.  Transfer  of  corporate  stock 787 

2924.  Term  of  office  of  director 791 

2625.  Election  of  directors 787 

2926.  Qualification  of  director 789 

2931.  Stockholder's  right  to  vote 783 

2888.  Rights  of  pledgee  of  stock ,..  785 

3753.  Master  and  servant 102 

4678.  Interest  as  damages 108 

Ohio. 

Constitution. 

Art.  1,  9  2.    Control  over  corporate  franchises   542 
18,92.    RepcAl  or  alteration  of  laws 542 

Statutes. 

1820,  Feb.  25.    Defenses  to  suit  on  note 

1852,  May  1.    Creation  and  regulation  of  corpo- 
rations  847, 

Impleading  watercourse 

Creation  and  regulation  of  cor- 
porations  

1874,  April  20.    Crieatlon  and  regulation  of  cor- 
porations  

Fouling  waters  

Creation  and  regulation  of  cor- 
porations  

1877,  March  12.   Creation  and  regulation  of  corw 

porations 

Street  railways 

Creation  and  regulation  of  cor. 
porations 


1857,  April  15. 
1867,  April  13. 


1876,  March  27. 
April  11. 


March  30. 
1878,  March  28. 


Laws. 

VoL  78,  p.  87.    Fouling  water. . 
74,  p.  264.    Fouling  water . 


Revised  Statutes. 


9  8171. 
3172. 
8306. 

3454. 
3471. 


4994. 
4895. 
6925. 


Button  note 

Suit  by  indorsee  of  note 

Extension  of  street  railways 

Telegraph  companies 

Telephone  companies 

Actions  to  be  prosecuted  by  real  par- 
ty in  interest 

Plaintiff  in  suit 

Plaintiff  in  suit 

Fouling  water \ 


Swan  A  Critchfleld's  Revised  Statutes. 

Vol.  1,  p.  862.    Defenses  to  suit  on  note 

p.  880.    Obstructing  watercourse 


44 


347 


347 

582 


347 


847 
538 


347 


44 
44 

588 
539 
589 

44 
44 
44 


44 

582 


Oregon. 

mirs  Code. 

9  845.    Preponderance  of  evidence 829 

Pennsylvania. 

Constitution. 

Art.  14,  9  5.    Compensation  of  county  ofllcerB.    192 
16,  9  7.    Issuance  of  corporate  stock 169* 

Statutes. 

1824,Feb.&    Tax  lien 752 

1836,  July  16,  9  72.    Fieri  fa^^ias 325 

9  73.    Sequestration 325 

1845.    Tax  lien 752 

1849.    Sale  of  land  subject  to  Judgment  lien. . .  53 
1849.    Acts  necesHary  to  vest  title  to  roadway 

in  corporation 221 

1855,  April  26.    Rights  of  foreign  corporation.  531 

1856.  Tax  sales 619 

1870,  April  7.    Sale  of  corporate  property  upon 

fieri  facias 825 

1772.    Date  of  Judgment 58 

1874,  April  18.    Authorization  of  corporate  in- 

debtedne^ 171 

April  29.    IncoriKiratlon  Act 825 

1876,  March  31.    Compensation  of  county  au- 
ditors   192 

1887.  May   12.     Compensation   of  county   au- 
ditors   192 

Public  Laws. 

1870,  p.  58.    Sale  of  corporate  property  on  fieri 

facias 325- 
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1874,  p.  9a    Incorporation  Act 825 

1876,  p.  18.    Ck)mpen8atlon  of  county  auditors  192 

1887,  p.  95.    Ctompenaatlon  of  county  auditors.  192 

Rhode  Island. 


PvNie  Statutes, 

Rights  of  heir  of  d 
atee 

Soath  Carolina. 


Chap.  182,  6 14.    Rights  of  heir  of  deceased  leg- 
atee     417 


Statutes. 

1786.    Beoording  marriage  contracts 774 

South  Dakota. 

Statutes, 

1890,  chap.  84,  §  aj.    Election  contests 706 

91464.    Can  vaaslng  votes 707 

1471.    Election  contests 707 

Compiled  Laws. 

9  1489.    Election  contests;  notice 706 

1491.    Bight  to  contest  election 712 

Tennessee. 

Constitution. 

Art.1,9  8.  Property  riffhts 74 

930.  Hereditary  honors 79 

8.  Privileges  and  immunities 77 

11.  Homestead  exemption 517 

Statutes, 

1827.  Judicial  sale 77 

1856.  Title  toslave 77 

1870.  Homestead  exemption 617,  519 

1879.  Homestead  Law 518,519 

1886,  chap.  88.    Descent  of  lunations  property.  72 
Telegraph  companies 544 

1887,  March  2J .    Incorporation  Laws 544 

1880,  Feb.  28.    Electrical  street  railways 544 

Code,  1858, 

99  2420-2430.    Descent  and  distribution 72, 79 

Code. 

9  1166.    Precautions  in  moving  trains 186 

Milliken  <fe  Verireeff  Code, 

9  1535.    Telegraph  companies 544 

2985.  Exemption  of  homestead 616 

2986.  Election  of  homestead  right 515 

91  2907, 2998.    To  what  property  homestead  at- 
taches   516 

2940,2941,2944.    Homestead 528 

2846.    Disposition  of  homestead  on  divorce.  515 

3278.    Statute  of  Distribution 72 

3998.    Partition 528 

4024.    Partition 528 

Texas. 

Constitution,  1869, 
Art.3,914.    BllgibUity  to  office 866 

Constitution,  1876, 
Art.  12,  91.    Creation  of  corporation 868 

Statutes, 

1886,  p.  69,    Creation  of  corporations 888 

1887,  p.  116.    Permits  required  of  foreign  cor- 

porations     888 
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Betised  Statutes,  1879. 
Art  666.  subd.  27.    Creation  of  corporation . . . 

Utah. 

Code. 

9  4810.    Punishment  for  illegal  liquor  seliing. . 
4648.    Sale  of  liquors  to  minors. 

Vermont. 

Statutes, 
1884,  No.  140.    Married  women^s  contracts 601 


484 

484 


Chap.  109, 9 1. 


Vir^nia. 

Code,  1860, 
Prohibited  marriage . . 


9  4   Bight  to  decree  of  nullity 

99  6, 7.    Divorce  from  bed  and  board . 
12.    Alimony 


a 

51 
51 
51 


Washington. 

Constitution, 

Art  16.    Harbor  lines 

17,91.    Ownership  of  navigable  waters.. 
92.    Invalidity  of   Act  granting   shore 

rights 

27,9  2.    Continuing  laws  in  force 

Statutes. 

1864.    Granting  riparian  rights 

1877,    Nov.  9,  9  4.    Recording  Act...  

1890,    March28.    Blparlan  riights 

Session  Laws. 
1869,  pp.  818,  814,  315.    Registration  of  instm- 


648 


648 
801 
642 


ments. 
Code, 

9  8271.    Granting  riparian  rights 

541.    Improvements  on  land  held  adversely . 

West  Virgfinia. 

Code,  1868. 

Chap.  64,  91.    Void  marriages 

9  4.    Suit  to  annul  marriage 

S9  5,6.    8ult8  for  divorce 

9  12.    Maintenance 

166,991,2.    Repeal  of  laws 


890 


648 
645 
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58 


Code, 

Chap.  32,  9 18,  p.  287.    Intoxicating  liquors. . . . 
39,  9  25,  p.  286.    Power  of  county  court 

to  abate  nuisance 

44,  p.  860.    Dams 

47,  9  28,  p.  415.    Powers  of  municipality 
to  abate  nuisance... 

66.    Married  Women's  Act 

116,  9 30,  p.  760.    View  byjury 

160,  9  20c.  p.  916.    Power  of  Justices  of 
the  peace 

Wisconsin. 

Statutes. 

1881,  chap.  193.    Fencing  railroads 

Bevised  Statutes, 
9  1810.    Fencing  railroads 


54 

54 
54 

54 
779 
66 

54 


186 


1818.    Farm  crossings. 


188 
188 


LAWYERS'  Reports, 

ANNOTATED. 


^     •    » 


NEBRASKA  SUPREME  COURT. 


BOHN  MANUFACTURING  CO.  et 
al.,  Appts., 

V, 

Herman  KOUNTZE  et  al. 
(....Neb ) 

'  In  a.  contract  for  the  sale  of  land,  it  was 

stipulated  tbat  the  purchaBer  should  erect  a 
dwelling  upon  the  premises  within  a  stated  time. 
The  building  was  erected,  but  the  labor  performed 
and  material  furnished  were  not  fully  paid  for. 
Held,  in  an  action  to  foreclose  the  mechanics* 
lien,  that  the  liens  of  the  mechanic  and  material* 
man  have  priority  orer  the  lleo  of  the  vendor  for 
unpaid  purchase  money. 

(November  11,  1890.) 

"^Head  note  by  Nobval,  J, 


APPEAL  by  materialmen  from  a  decree  of 
the  District  Court  for  Douglas  County 
postponing  their  liens  for  materials  and  labor 
furnished  in  erecting  a  building  upon  land 
held  under  a  contract  of  purchase  to  the  ven- 
dor's lien  for  unpaid  purchase  money.  Betersed, 

The  facu  are  stated  in  the  opinion. 

Meun.  B.  O.  Barbank  and  ▲•  C.  Troup, 
for  appellants : 

In  the  contract  between  Eountze  and  Berlin, 
Eountze  authorized  Berlin  to  contract  for  the 
erection  of  a  dwelling-house  upon  the  lot.  This 
is  sufficient  to  subject  the  interest  of  Eountze 
to  the  liens  of  the  mechanic,  materialman 
and  laborer,  and  entitle  them  toprioritv. 

Henderson  v.  ConneHy,  11  West.  I&p.  729, 
128  HI.  98,  6  Am.  St.  Rep.  400;  UiU  v.  OiU, 
40  Minn.  441;  Hilton  v.  Merrill,  106  Mass.  628; 
Paulsen  V.  Manske,  126  111.  72;  Savoy  v.  Jones, 


VOTE^—Medhantes*  liens:  jfriorUy  over  subeequent 
liens. 

The  lien  of  a  mechanic  or  materialman  begins 
with  the  commencement  of  the  work  or  furnishing 
of  material  under  his  express  or  implied  con- 
tract, and  attaches  upon  whatever  estate  the  em- 
ployer may  have  at  thiftt  time.  Tritch  v.  Norton,  10 
Colo.  837. 

A  prior  lien  is  entitled  to  prior  satisfaction  out  of 
the  thing  it  binds,  unless  the  lien  be  intrinsically 
defective,  or  is  displaced  by  some  act  of  the  party 
holding  it.  Bankln  v.  Scott,  25  U.  8.  12  >yheat. 
177, 6  L.  ed.  608. 

A  person  who  has  contracted  to  seU  lands  must  be 
deemed  the  owner  for  all  purposes  contemplated 
by  the  Statute  In  regard  to  the  protection  of  me- 
chanics and  others  for  labor  and  materials,  where 
the  title  to  the  property  has  not  passed.  Scfamatz 
V.  Mead,  34  N.  Y.  8.  R.  779. 

Bute  in  varifms  States, 

CaHfomia, 

A  contractor  cannot  object  to  the  legality  of  any 
incumbrance  created  prior  to  his  lien,  by  the  per- 
son with  whom,  as  owner,  he  contracts.  Ferguson 
V.  MlUer,  6  Gal.  404. 

But  those  who  purchase  after  the  lien  attaches 
take  subject  to  the  lien.  McOreary  v.  Osborne,  9 
GaL  121:  Crowell  v.  Gllmore,  18  Oal.  56;  Boule  v. 
Dawes,  7  GaL  576, 14  GaL  248. 

The  lien  is  deemed  to  have  accrued  at  the  time  of 
the  commencement  of  the  work  or  furnishing  of  the 
materials.  McCrea  v.  Craig,  28  Gal.  625;  Tuttle  v. 
Montford,  7  C^.  858;  Soule  v.  Dawes,  id.  575;  Crowell 
T.  Gilmore,  18  Gal.  54;  Germania  Bldg.  &  L.  Asso. 
V.  Wagner,  61  Gal.  349.  And  see  Barbor  v.  Reynolds, 
44  Gal.  530. 

To    protect    a    materialman   against    a    prior 
mortgage,  the  want  of  notice  must  be  expressly 
found.    Root  V.  Bryant,  57  Gal.  48. 
12LR.A.  8 


Colorado, 

A  mechanics'  lien  is  superior  to  all  after-cieated 
liens  and  any  prior  liens  or  incumbrances  of  which 
the  mechanic  or  materialman  had  no  actual  or  con- 
structive notice  when  he  began  to  work  or  to  fur- 
nish materials.   Tritch  v.  Norton,  10  Colo.  887. 

Iowa, 

A  mortgage  taken  for  a  valid  consideration,  more 
than  ninety  days  after  the  last  item  In  an  account 
for  a  mechanics'  lien,  and  before  the  statement  for 
the  lien  Is  filed,  is  an  incumbrance  in  good  faith, 
without  notice,  and  Is  superior  to  the  Hen.  Gilbert 
V.  Tharp,  72  Iowa,  714. 

A  mortgage  on  a  farm  on  which  a  stone  dwelling- 
house  is  securely  buUt  after  the  mortgage  Is  given 
and  recorded  Is  a  first  lien  on  the  whole  property, 
and  cannot  be  defeated  by  a  mechanics*  lien  on  the 
house.  Miller  v.  Seal,  71  Iowa,  882,  dtlng  Bank  v 
Scholth.  60  Iowa,  816,  and  Curtis  v.  Broadwell.  66 
Iowa.  662. 

Where,  upon  the  date  of  the  conveyance  of 
premises  in  pursuance  of  the  contract  therefor, 
the  purchaser  executed  a  mortgage  of  said  prem- 
ises, which  was  duly  recorded,  the  mortgagee 
having  no  notice  of  a  prior  contract  for  lumber 
with  which  to  repair,  the  mortgage  takes  pre- 
cedence of  the  mechanics'  lien.  Ryder  v.  Cobb,  68 
Iowa,  286. 

A  materialman  furnishing  materials  to  the  gran- 
tee for  the  erection  of  a  house  upon  the  land  has 
no  mechanics'  Hen  superior  to  an  unrecorded 
mortgage  given  prior  to  the  execution  of  the  deed 
Moody  V.  Dryden,  72  Iowa,  461. 

Where  all  the  lumber  for  a  building  was  furnished 
under  onecontract,  and  a  statement  for  a  mechanics' 
Hen  was  filed  within  ninety  days  from  the  furnish- 
ing of  the  last  Item,  a  mortgage  upon  the  property, 
made  after  that  date,  was  Inferior  to  the  mechanics' 
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2  Raivle,  848;  Bickei  v,  James,  7  Watts,  9; 
Woodward  v.  Leiby,  86  Pa.  437;  Bollin  v.  Cross, 
45  N.  Y.  770;  Hackett  v.  Btt<f€rtt/,  68  N.  Y.  476, 
-  An  equitable  estate  or  interest  in  premises  is 
also  subject  to  a  meclianic,  and  the  lien  follows 
it  into  whatsoever  hands  it  may  pass.  This 
holds  Berlin's  interest,  and  also  that  of  Kountze. 

Clark  V.  Parker,  58  Iowa.  509 ;  Keeler  v. 
Denmead,  68  Pa.  449;  Botsford  v.  New  Eaten, 
M.  <fc  W,  R.  Co,  41  Conn.  464;  Seiiz  v.  Union 
Pae.  R.  Co,  16  Kan.  138;  Atkins  v.  Little,  17 
Minn.  842. 

Messrs,  ConKdon,  Clarkson  As  Hunt» 
for  appellee,  Kountze : 

A  vendor's  lien  takes  precedence  as  against 
lien  claimants  with  actual  or  constructive  notice 
of  lien. 

PbiUips,  Mechanics'  Liens,  2d  ed.  §  248;  Neil 
V.  Kinney,  11  Ohio  St.  58;  Logan  v.  Taylor^ 
20  Iowa,  297;  Cochran  v.  Wimberly,  AA  Miss. 
508;  Zeigler^sApp.  69  Pa.  471;  Hickox  v.  Green- 
tcood,  94  ni.  266;  MiUsv,  Matthews,  7Md.  817; 
Kline  v.  Letois,  1  Ashm.  81;  Brooks  v.  Lester, 
86  Md.  65;  Walk^  v.  Burt,  57  Ga.  20;  Holmes 
V.  Ferguson,  1  Or.  220;  Gillespie  v.  Bradford, 
7  Yerff.  168;  Scales  v.  Griffin,  2  Doug.  (Mich.) 
54 ;  Burbridge  v.  Marcy,  54  How.  JPr.  446 ; 
Knapp  V.  Brown,  45  N.  Y.  207. 

It  IS  a  mechanic's  duty  to  know  of  prior 
liens. 

Phillips,  Mechanics'  Liens,  §  244;  Oliver  v. 
Davji,  84  Minn.  292. 

His  lien  extends  onlv  to  the  interest  of  the 
one  contracting  for  the  improvement,  and  a 
mechanic  can  occupy  no  better  position  than 
his  employer. 


Phillips,  Mechanics'  Liens,  §  244;  Orr  v, 
Batterson,  14  B.  Mon.  81:  Millard  y.  West,  50 
Iowa,  616;  Thaxter  v.  Williams,  14  Pick.  58; 
Rees  V.  Ludington,  18  Wis.  276;  Jessup  v.  St^ne, 
Id.  466. 

Without  contract  of  purchase  and  sale,  Ber- 
lin could  never  have  had  any  interest  in  the 
premises,  to  which  lien  could  attach,  and  his 
creditors  have  no  right  to  be  placed  in  a  better 
position  than  he  was. 

Phillips,  Mechanics'  Liens,  §  246,  p.  415; 
PerHnsv.  Davis,  120  Mass.  408;  Wood  v.  Ravo- 
lings,  76  III.  206. 

That  Kountze  had  knowledge  of  improve- 
ments and  contracted  that  they  should  be  made, 
and  advanced  money  for  the  making  of  them, 
is  immaterial. 

Phillips,  Mechanics'  Liens,  §  78,  p.  181;  Me- 
Ginnis  v.  Purrington,  48  Conn.  148;  Scales  v. 
Griffin,  Holmes  v.  Ferguson,  Mills  v.  Matthews 
and  Kline  Y,  Lewis,  supra;  CaUaway  v.  FYee- 
man,  29  Ga.  408 ;  Burbridge  v.  Marcy  and 
Knapp  V.  Brown,  supra;  Seitz  v.  Union  Pae.  R. 
Co.  16  Kan.  188;  Trustees  qf  CaldiceU  Inst.  v. 
Toung,  2  Duvall,  582. 

In  the  absence  of  statute  a  vendee  under  a 
land  contract  can  certainly  neither  incumber 
nor  sell  a  greater  interest  than  he  possesses. 

Phillips.  Mechanics'  Liens,  §  71,  p.  126;  Bur- 
bridge  V.  Marcy,  McGinnis  v.  Purrington, 
Scales  V.  Griffin  and  Walker  v.  Burt,  supra, 

Kountze's  consent  to  liens  cannot  be  implied 
against  the  express  terms  of  contract. 

McClintock  v.  OrisiceU,  67  Pa.  188;  Henxyv, 
Gay,  42  N.  J.  L.  168. 

His  agreement  to  advance  money  toward  the 


lien,  though  filed  before  the  statement  for  the  lien. 
Iowa  MortflT.  Go.  v.  Shanqoest,  70  Iowa,  1S4. 

imnols. 

Where  the  lien  for  work  and  machinery  In  a  mill 
attached  June  80, 1883,— the  time  of  making  the  con- 
tract,—it  had  priority  over  a  trust  deed  executed 
by  the  defendants  July  2, 1888,  and  recorded  July  7* 
1888.  Paddock  v.  Stout,  11  West.  Rep.  66,  121  lU. 
571;  Clark  v.  Moore,  64  111.  278;  Thilman  v.  Carr,  75 
111.886. 

Kansas, 

The  provisions  of  Comp.  Laws  1879,  art.  27,  chap. 
80,  that  the  lien  of  a  mechanic  shall  have  preference 
over  all  other  liens  and  incumbrances.  Includes 
oonvesrances  as  to  the  doctrine  of  notice.  Warden 
V.  Sabins,  86  Kan.  166,  citing  Austin  v.  Wohler,  6  III. 
App.  800;  Gault  v.  Deming,  8  Phila.  887;  Hahn^s 
App.  80  Pa.  400. 

Minnesota, 

Where,  subsequent  to  the  contract  for  materials 
to  be  furnished,  the  vendee  received  a  deed  and 
executed  a  purchase-money  mortgage,  the  mort- 
gage was  superior  to  such  lien  for  materials,  not- 
withstanding the  failure  of  vendee  to  record  it  un- 
til the  deed  was  recorded,  the  materialman  having 
notice  of  the  execution  of  the  deed,  but  not  of  the 
mortgage.    Oliver  v.  Davy,  84  Minn.  202. 

A  Statute  griving  a  mechanics^  lien  precedence 
over  all  other  incumbrances  created  before  or 
after  such  Hen  is  unconstitutional  as  taking  a  man*8 
property  away  without  his  consent  and  without 
process  of  law.  Meyer  v.  Berlandl,  1  L.  R.  A.  777, 
80  Minn.  488. 

Misslssippt 

It  is  no  defense  to  a  suit  to  enforce  a  mechanics* 
lien  for  materials  and  work,  that  defendant  has  ac- 
12  L.  R.  A. 


quired  title  under  a  deed  of  trust  executed  since 
the  institution  of  the  suit.  Buntyn  v.  Shippers 
Compress  Co.  68  Miss.  94. 

The  lien  may  be  enforced  by  sale  subject  to  a 
paramount  lien.   Ibid, 

MissourL 

The  liens  of  mechanics  and  materialmen,  whether 
as  contractors  or  sub-contractors,  take  priority 
over  other  incumbrances  placed  upon  the  real 
estate  subsequent  to  the  commencement  of  the 
building.  Mo.  Rev.  Stat.  1879, 1 8178;  Douglas  v.  &U 
Louis  Zinc  Co.  86  Mo.  888;  Alien  v.  Frumet  Mln.  & 
&  Co.  78  Mo.  688;  M*Kim  v.  Mason,  8  Md.  Ch.  186; 
Reading  v.  Hopson,  90  Pa.  404;  Brooks  v.  Burling- 
ton ^S.  W.  R.  Co.  101  U.  S.  448,25  L.ed.  1067;  Davis 
V.  Bilsland,  85  U.  S.  18  WalL  660, 21  L.  ed.  909;  Taylor 
V.  Burlington,  C.  R.  &  M.  R.  Co.  4  Dill.  670;  Neiison 
V.  Iowa  Eastern  R.  Co.  44  Iowa,  71;  Manhattan  L. 
Ins.  Co.  V.  Paulison,  28  N.  J.  Eq.  804;  HydrauUc  P. 
B.  Co.  V.  Bormans,  2  West.  Rep.  486, 19  Mo.  App.  664: 
Great  West  P.  M.  Co.  v.  Bormans,  2  West.  Rep.  480, 
19  Mo.  App.  671;  Reilly  v.  Hudson,  62  Mo.  888;  Welch 
V.  Porter,  68  Ala.  282. 

The  lien  of  the  sub-contractor  relates  back  to 
the  date  of  commencement  of  the  work.  Hydrau- 
lic P.  B.  Co.  V.  Bormans,  supra. 

Whoever  takes  a  mortgage  upon  a  building  in  the 
course  of  erection  should  assume  that  the  me- 
chanics^ work  is  to  go  forward,  and  is  charged 
with  notice  that  there  may  be  a  lien.  Brooks  v. 
Burlington  &  8.  W.  R.  Co.  101  U.  S.  448,  26  L.  ed. 
1067;  Hydraulic  P.  B.  Co.  v.  Bormans  and  Welch 
V.  Porter,  supra. 

Montana, 

By  the  Law  of  Montana,  liens  secured  to  me- 
chanics and  materialmen  have  precedence  over  all 
other  incumbrances  put  upon  the  property  after 
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erection  of  the  building  does  not  amount  to 
consent  to  ftllachin^  of  lien. 

Phillips,  Mechanics'  Liens,  pp.  180, 131;  Mt- 
Ginnis  v.  Purrington,  48  Conn.  148 ;  Bur- 
bridge  V.  Marcy,  54  How.  Pr.  446;  Craig  v. 
SmnerioTiy  8  Hun.  144;  National  Bank  cf  Me- 
tropolis V.  Sprague,  20  N.  J.  Eq.  18;  Stuyve- 
sant  V.  Brotoning,  1  Jones  &  S.  203;  Wilkerton 
V.  Rvst,  57  Ind.  172;  Ilertev  v.  G^ay,  42N.  J.  L. 
138;  Gay  v.  Bervey,  41  K  J.  L.  89;  Muldoon 
V.  Pitt,  54  N.  Y.  269;  Trustees  of  Caldwell  Inst, 
V.  Young  tLudSeitz  v.  Union  Pae.  B,  Co,  supra. 

Norval,  e/l,  delivered  the  opinion  of  the 
court: 

The  Bohn  Manufacturing  Company  brought 
suit  in  the  District  Court  of  Douglas  County  to 
foreclose  a  mechanics'  lien  upon  certain  prem- 
ises in  the  City  of  Omaha.  Herman  Eountze, 
the  owner  of  the  fee,  Z.  B.  Berlin,  the  equita- 
ble owner  in  possession,  under  a  contract  of 
purchase  with  ELountze,  and  various  mechanic 
lienholders  were  made  defendants.  After- 
wards, Kobert  G.  Kinff  was  made  a  party  de- 
fendant. On  the  7th  cky  of  September,  1887, 
the  defendant  Herman  Kountze,  being  the  own- 
er of  lot  4,  block  15,  Kountze  plate.  City  of 
Omaha,  contracted  in  writing  to  convey,  by 
warranty  deed,  said  lot  to  the  defendant  Z.  B. 
Berlin,  in  case  Berlin  should  perform  his  part 
of  the  contract.  The  contract  price  was  $2,500; 
the  purchaserpaid  $100 cash  aown,  and  agreed 
to  pay  $100  January  7,  1888;  $50  September 
7, 18S6;  and  $50  on  the  1st  day  of  each  month 
thereafter,  until  the  whole  sum  was  paid.'  All 
deferred  payments  were  to  bear  8  p^  cent  in- 


terest from  date  of  sale.  The  contract  con- 
tained, among  others,  this  provision:  "And  it 
is  hereby  expressly  understood  and  agreed,  and 
is  a  part  of  the  consideration  for  the  sale  of  said 
lot  to  Z.  B.  Berlin,  that  the  said  Z.  B.  Berlin 
agrees  and  binds  himself,  his  heirs,  executors  or 
assigns,  to  build,  or  cause  to  be  built,  on  said  lot 
a  good,  substantial  new  dwelling-house  cost- 
ing not  less  than  $2,500,  and,  if  more  than  one 
dwelling  is  erected  on  said  lot,  then  each  such 
dwelling  shall  cost  not  less  than  $2,500.  exclu- 
sive of  all  the  other  improvements  that  mav  be 
put  on  said  lot,  such  house  or  houses  to  be  built 
on  good,  substantia]  brick  or  stone  foundations. 
The  said  dwelling  shall  be  commenced  within 
eight  months  from  the  date  hereof,  and  be 
fully  completed  within  twelve  months  from  the 
date  hereof,  time  being  of  the  essence  of  this 
contract,  and  the  improvements  provided  for 
being  part  of  the  consideration  to  be  paid  for 
said  lot  Therefore,  should  said  Z.  B.  Berlin 
for  any  reason  fall  or  neglect  to  build  such 
building  as  herein  provided  for,  and  within  the 
time  specified,  then,  at  the  option  of  said  first 
party,  aod  for  the  reason  that  said  improve- 
ments have  not  been  made  as  stipulated,  this 
contract  may  be  declared  forfeited  by  said  first 
party,  with  all  the  penalties  herein  provided 
lor.'^  The  contract  also  contained  this  stipu- 
lation: "And  said  part^  of  the  first  part  shall 
have  the  right,  immediately  upon  the  failure 
on  the  part  of  the  second  party  to  comply  with 
the  stipulations  of  the  contract,  or  any  part 
thereof,  to  enter  upon  the  land  aforesaid,  and 
take  immediate  possession  thereof,  without 
process  of  law,  together  with  the   improve- 


the  oommenoement  of  the  buildinir*    Davto  v.  Bfis- 
lan<L86  U.  S.  18  Wall.  060,  21  L.  ed.900. 

A  martgsge  filed  after  oommenoement  of  work 
by  the  contractor  is  subsequent  to  the  Uen  of  a  sub- 
contraetor  althouirb  the  latter  did  not  oom- 
mence  work  until  after  tbe  tiling  of  the  mortgage. 
Merrigan  v.  English,  6  L.  B.  A.  887, 9  Mont.  US. 

PennsyhMiiia. 

For  the  purpose  of  determining  the  priority  of  a 
mechanlos*  lien,  the  oommenoement  of  a  building 
is  the  Hist  labor  done  on  tbe  ground  which  is  made 
the  foundation  of  the  building.  Oriel's  App.  (Pa.) 
8  Gent.  Bep.  880. 

AU  mechanioB*  liens  take  efPect  from  the  date  of 
eommenoement  of  the  work.  Denkei's  Estate,  1 
Pearson,  StSL 

But  where  work  upon  a  building  had  been  aban- 
doned and  not  resumed  for  six  months,  and  then 
under  a  new  contract,  it  broke  the  continuity  so  as 
to  pnnrent  the  Uen  for  the  original  work  from  tak- 
ing priority  over  a  mortgage  subsequently  record- 
ed. Kelly's  App.  (Pa.)  2  Cent.  Rep.  78 ;  Fordham*8 
App.78Pa.120. 

A  mechanics*  lien  superior  to  a  mortgage,  but 
inferior  to  a  widow's  exemption  claim,  will  be  pre- 
ferred to  both,  in  the  distribution  of  proceeds  of  a 
decedent's  real  property,  where  the  mortgage  is  su- 
perior to  the  exemption.  Miller's  App.  128  Pa.  961; 
Thomas^  App.  80  Pa.  120. 

By  the  Joint  Resolution  of  January  21,  1848,  the 
Legislature  of  Pennsylvania  Intended  to  give  to  an 
unpaid  contractor  a  priority  of  lien  on  the  property 
of  a  railroad  company  over  a  mortgage  made  after 
the  debt  to  the  contractor  was  incurred.  Fox  v. 
Seal,  89  XT.  8. 22  Wall.  424, 22  L.  ed.  774. 

An  unrecorded  mortgage  is  good  and  effeotuai  as 
a  Uen  against  a  subsequent  lien  creditor  who  had 
actual  notkse  of  tbe  true  state  of  the  case.  Bfanu- 
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faoturers  ft  M.  Bank  v.  Bank  of  Pennsylvania,  7 
Watts  ft  8.  886;  Britten's  App.  46  Pa.  172;  EeUy's 
App.  supra;  Nixon  v.  Ck)ffln,  6  W.  N.  C.  489;  Moro- 
ney's  App.  24  Pa.  872;  Stoner  v.  Neff ,  80  Pa.  268,  And 
see  Jaques  v.  Weeks,  7  Watts,  281;  Park  v.  Neeley, 
90  Pa.  62;  Butcher  v.  Yooum,  61  Pa.  168;  Mulliken  v. 
Qraham,  72  Pa.  484;  Appeal  of  PhilUpsburgh  Sav 
Bank,  10  W.  N.  C.  286:  Steckei  v.  Desh,  2  Pennyp. 
808. 

The  lien  of  a  mortgage  is  not  devested  by  a  sale 
under  subsequent  mechanics'  liens.  Gill  v.  Weston, 
1  Cent.  Rep.  870. 110  Pa.  812. 

Tennessee, 

Where  the  vendor  or  mortgagee  is  not  nuule  a 
party  to  the  suit  to  enforce  the  mechanics'  lien  the 
rights  enforced  will  be  in  subordination  to  their 
liens.  Case  Mfg.  Co.  V.Smith,  6  L.  R.  A.  281, 40  Fed. 
Rep.  889.  See  Gillespie  v.  Bradford,  7  Yerg.  168; 
Rhea  v.  Allison,  8  Head,  180. 

WUeonsin, 

A  mortgage  to  secure  future  advances  to  pay  for 
labor  and  materials  on  a  building,  recorded  before 
the  commencement  of  the  building,  although  the 
advances  are  not  made  until  after  the  building  is 
commenced,  has  priority  over  a  mechanics'  lien. 
Wisconsin  P.  Mill  Co.  v.  Schuda,  72  Wis.  277,  citing 
Moroney's  App.  24  Pa.  872;  Piatt  v.  Griffith,  27  N.  J. 
Eq.  207. 

This  rule  accords  with  the  rule  of  the  civil  law. 
See  Bomat,  pt.  1,  book  8,  title  1, 1 6,  art.  9.  T 1744,  p. 
684. 

So  the  privilege  was  extended  to  him  who  lends 
money  to  the  undertaker  of  a  work.   Id.  T 1745. 

The  rule  is  not  so  extended  in  Maine.  See  Pear- 
son V.  Tinoker,  86  Me.  884. 

See  notes  to  Ballew  v.  Roler  (Ind.)  9  L.  R.  A.  481; 
Schroeder  v.  Galland  (Pa.)  7  L.  R.  A.  711. 
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ments  and  appurtenances  thereunto  belonging." 
Upon  the  back  of  the  coniract  was  indorsed 
this  memorandum,  which  was  duly  signed  and 
witnessed:  "It  is  hereby  understood  and 
agreed  that,  if  so  requested  hj  the  within- 
named  Z.  B.  Berlin,  the  within-named  H. 
Kountze  shall  advance  to  the  within-named  Z. 
B!  Berlin  any  sum  of  money  desired,  not  ex- 
ceeding (2,200,  said  money  so  advanced  to  be 
used  in  paying  for  workmanship  and  mate- 
rial for  building  the  house  within  required 
to  be  built.  Said  money  so  to  be  advanced 
shall  be  placed  in  the  First  National  Bank  of 
Omaha,  subject  to  check,  at  the  date  when 
said  Kountze  is  notified  that  work  will  com- 
mence on  said  building.  But  nothing  herein 
shall  be  construed  to  mean  that  any  money 
shall  be  advanced,  unless  work  is  commenced 
on  said  building  within  the  time  fixed  by  the 
within  agreement  for  the  commencement  of 
work  on  said  building.  And  the  money  so 
deposited  shall  be  paid  on  checks  of  said  Z.  B. 
Berlin,  accompanied  by  the  estimates  of  the 
architect  actually  in  charge  of  said  building; 
and  not  to  exceed  80  per  cent  of  the  amount 
due  for  work  done,  and  material  actually  fur- 
nished, shall  be  paid  on  any  estimate,  and  the 
remainini^  20  per  cent  shall  not  be  paid  until 
the  buildmg  is  fully  completed,  and  not  then 
until  ninety  days  have  first  elapsed,  and  proper 
proof  is  furnished  that  the  building  is  clear  of 
mechanic  and  other  liens.  All  checks  for  the 
payment  of  money  must  bear  the  countersien 
of  Herman  Kountze  before  the  same  shall  be 
paid  by  said  bank,  and  duplicates  of  all  con- 
tracts, bonds  and  vouchers  shall  be  filed  with 
the  said  Herman  Kountze.  No  contract  for 
work  shall  be  let  to  irresponsible  parties,  and 
all  contractors  shall  furnish  good  and  sufficient 
security,  in  adequate  amounts,  for  the  faithful 
performance  of  their  contracts;  and  that  no 
mechanic  or  other  liens  will  be  allowed  to  go 
on  said  property;  and  that  said  property  shall 
be  clear  of  all  liens  or  claims  by  reason  of  im- 
provements put  upon  the  same.  At  the  option 
of  said  Kountze,  party  of  the  first  part,  this 
contract  shall  be  surrendered  to  him  when  the 
money  for  the  building  is  advanced,  and  a 
new  contract  entered  into,  and  the  considera- 
tion therein  named  to  be  the  amount  of  money 
advanced  by  him,  and  the  balance  then  un- 
paid on  the  lot  herein  referred  to;  and,  if  no 
new  contract  is  executed,  then  all  money  ad- 
vanced by  said  Kountze  on  this  contract,  to 
be  used  in  building,  shall  be  considered  as  part 
of  the  purchase  money  for  said  property." 

On  April  24, 1888,  Kountze  placed  with  the 
First  National  Bank  of  Omaha,  to  the  credit 
of  Berlin,  (2,200,  to  be  used  in  building  the 
house  provided  for  in  the  contract;  and  on 
June  7,  1888,  for  a  like  purpose,  the  further 
sum  of  (^  was  deposited  by  him  in  said  bank. 
Peterson  &  Co.  contracted  with  Berlin  to  put 
up  the  building  for  $2,944.  The  house  was 
erected,  the  extras  on  the  job  amounting  to 
$249.  The  other  lienholders  were  sub-con- 
tractors. The  moneys  placed  in  the  bank  were 
paid  out  for  labor  and  materials  on  the  archi- 
tect's estimates,  by  the  checks  of  Berlin,  coun- 
tersigned by  Kountze.  The  decree  of  the  dis- 
trict court  gave  Kountze  a  first  lien  for 
$5,009.72,  the  same  being  the  unpaid  purchase 
price,  and  the  $2,2C0  first  advanced  for  the 
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construction  of  the  house,  with  interest  on  the 
amounts.  The  mechanic  lienholders  were 
given  liens  for  the  amounts  due  them  respec- 
tively, but  junior  to  the  above  lien  of  Kountze 
for  $5,009.72.  Kountze  was  also  given  a  lien 
for  the  amount  of  his  second  advancement, 
which  was  made  junior  to  all  other  liens.  The 
case  is  here  on  appeal  from  that  part  of  the  de- 
cree giving  Kountze  the  prior  lien. 

Section  1  of  the  Mechanics'  Lien  Law  pro- 
vides that  "any  person  who  shall  perform  any 
labor,  or  furnish  any  material  or  machinery 
or  fixtures,  for  the  erection,  preparation  or 
removal  of  any  house,  mill,  manufactory  or 
building,  or  appurtenances,  by  virtue  of  a 
contract  or  agreement  expressed  or  implied 
with  the  owner  thereof,  or  his  agents,  shall 
have  a  lien  to  secure  the  payment  of  the  same 
upon  such  house,  mill,  manufactory,  building 
or  appurtenance,  and  the  lot  of  land  upon 
which  the  same  shall  stand."  The  word 
•*owner"  as  used  in  this  section  is  not  limited 
in  its  meaning  to  the  one  who  holds  the  legal 
title,  but  embraces  the  equitable  owner  as  well. 
Ordinarily,  the  lien  of  the  mechanic  attaches 
only  to  the  interest  of  the  one  who  causes  the 
improvement  to  be  made.  The  correct  rule 
doubtless  is  where  one  holding  land  under  a 
contract  of  purchase  causes  a  building  to  be 
erected  thereon,  and  the  contract  of  sale  con- 
tains no  provision  for  the  erection  of  a  build- 
ing, that  the  mechanics'  lien  is  confined  to  the 
interest  of  the  purchaser  in  the  premises,  and 
is  subordinate  to  that  of  the  vendor  of  the  land, 
for  unpaid  purchase  money.  It  is  insisted  by 
the  appellants  that,  when  the  contract  of  sate 
of  real  estate  stipulates  that  the  purchaser  shall 
erect  on  the  land  a  building  within  a  specified 
time,  the  mechanic  who  performs  the  labor,  or 
furnishes  the  material,  for  the  making  of  the 
improvement,  is  entitled  to  a  lien  against  the 
interest  of  the  vendor  in  the  premises,  as  well 
as  that  of  the  vendee.  The  contract  of  sale 
in  the  case  at  bar  not  only  authorized,  but  made 
it  obligatory  upon,  the  purchaser  to  erect  a 
dwelling  on  the  premises,  of  a  certain  value, 
within  a  fixed  time.  Further  than  that, 
Kountze  stipulated  to  furnish  not  to  exceed 
$2,200  towards  the  erection  of  the  building. 
The  proof  shows  that  Kountze  advanced  that 
amount,  and  more,  and  that  he  approved  the 
expenditure  of  the  money.  This  is  additional 
proof  of  the  authority  of  the  vendee  to  con- 
tract for  the  erection  of  the  house,  Kountze 
having,  in  the  contract  of  sale,  authorized 
his  vendee  to  make  the  improvements;  and,  in 
pursuance  of  that  authority,  Berlin  procured 
the  labor  to  be  performed,  and  the  materials  to 
be  furnished,  the  vendor  thereby  subjecting 
his  lien  for  the  unpaid  purchase  money  to  the 
liens  that  might  be  acquired  by  the  laborer 
and  materialman  for  making  the  unprovement. 
Where  a  vendee,  owning  the  equitable  title, 
contracts  for  the  erection  of  a  building,  upon 
the  express  authority  of  the  owner  of  the  legal 
title,  it  is  but  just  that  the  lien  of  the  mechanic 
should  attach  to  the  interest  of  both  vendor 
and  vendee  in  the  premises,  and  be  paramount 
to  the  lien  of  the  vendor;  and  this  rule  does 
not  in  any  manner  contravene  any  statutory 
provision.  If  any  authority  is  necessary  to 
support  this  construction  it  is  not  wanting. 
The  case  of  Henderson  y,  Connelly,  128  Dl.  98. 
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11  West.  Hep.  729,  is  similar  in  its  facts  to  the 
one  at  bar.  C.  M.  and  W.  S.  Henderson  sold 
certain  real  estate  to  one  Sharp  for  (2,150. 
Part  of  the  consideration  was  paid  down,  and 
the  balance  was .  to  be  paid  in  monthly  pay- 
ments. The  contract  of  sale  containea  thi3 
clause:  "And  said  Hendersons  agree  that, 
when  said  Sharp  shall  have  expended  $825  in 
the  erection  of  a  suitable  dwelling-house  upon 
said  premises,  they  will  advance  him,  as  the 
progress  of  the  building  justifies,  in  their 
opinion,  the  further  sum  of  $875,  to  aid  in  the 
completion  thereof."  J.  G.  Sharp,  the  vendee, 
subsequently  emploved  Connelly  to  do  the  ex- 
cavating, stone  and  brick  work,  and  plastering 
for  a  house  he  proposed  to  erect  on  the  prem- 
ises. Ck>nnel1y  jjerformed  the  labor,  ana  fur- 
nished the  material,  according  to  his  contract, 
amounting  to  $465.68.  and  filed  his  lien  for 
the  same.  The  Hendersons,  durinj?  the  prog- 
ress of  the  work,  advanced  Sharp  $700.  Sharp 
having  failed  to  make  his  payments  to  the  Hen- 
dersons, the  latter  took  possession  of  the  prop 
erty,  and  completed  the  house.  Ck)nnelly 
brought  suit  to  enforce  a  lien  for  labor  and  ma- 
terials furnished  under  the  contract  with 
Sharp.  Mr,  Justice  Craig,  in  delivering  the 
opinion  of  thecoi^,  savs:  "The  only  reason- 
able and  fair  conftruction  to  be  placed  on  this 
clause  of  the  contract  is  that  the  purchaser  was 
authorized  and  empowered  by  the  vendors  to 
enter  into  contracts  with  the  builders  to  fur- 
nish material,  and  erect  a  building  on  the  prem- 
ises to  which  they  hold  the  legal  title.  If, 
therefore,  the  Hendersons  authorized  and  em- 
powered Sharp,  the  purchaser,  to  cause  a  build- 
ing to  be  erected  on  the  property  where  the 
legal  title  was  in  them,  upon  what  ground  can 


thev  now,  after  the  labor  has  been  expended, 
ana  materials  furnished,  claim  that  the  me- 
chanic who  furnished  the  labor  and  materials 
which  they,  by  contract,  authorized,  shall  look 
alone  to  the  title  held  by  the  purchaser?  Cer- 
tainly no  principle  of  equity  or  fair  dealing 
would  sanction  a  precedent  of  that  character. 
.  .  .  The  vendors,  by  their  contract,  have 
subjected  their  title  to  the  property  to  the  lien 
of  the  petitioner,  and  the  decree  properly,  in 
our  opinion,  authorized  a  sale  of  the  le^al  title, 
and  a  priority  of  payment  to  the  petitioner." 
This  case  was  afterwards  approved  bv  the 
same  court  in  Paulsen  v.  Manske,  1216  111.   72. 

In  May,  1889,  the  Supreme  Court  of  Min- 
nesota, in  Hilly,  GiU,  40  Minn.  441,  upon  sim- 
ilar facts,  held  that  the  lien  of  the  mechanic 
attached  to  the  interest  of  the  vendor.  The 
statutory  provisions  in  Dlinois  atid  Minnesota 
relating  to  mechanics'  liens  are  substantially 
the  same  as  those  in  this  State,  and  the  decisions 
from  those  States  are  entitled  to  much  wei&^ht. 
There  are  cases  holding  a  contrary  doctnne, 
some  of  which  are  cited  in  the  brief  of  appel- 
lees; but,  as  they  are  contrary  to  the  liberal 
rule  of  construction  that  has  alwavs  prevailed 
in  this  State  in  construing  the  Mechanics'  Lien 
Law,  we  do  not  follow  them.  The  rule  we 
adopt  is  the  most  just  and  equitable. 

The  decree  of  the  District  tkmrt,  in  so  far  as 
it  atoarded  the  appellee  Kountu  the  paramount 
lien  on  the  vremises,  is  reversed^  and  the  decree 
will  be  moaified  in  this  court  making  his  lien 
junior  to  that  of  the  mechanic  lienholders.  In 
all  other  respects  the  decree  is  affirmed.  De- 
cree accordingly. 

The  other  Judges  concur. 

Petition  for  rehearing  denied. 
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Under  a  statute  providingf  fbr  the  sub- 
jeetion  of  beneficial  Interests  te  the 
payment  of  the  beneficiary's  debts»  if  a 

fund  is  devised  to  trustees  with  directions  to  pay 
the  income  to  testator^s  son  duiioR  his  life,  free 
from  the  claims  of  creditors,  and  with  further  di- 
rections that  if  a  court  of  last  resort  shall  at  any 
time  determine  that  the  Income  is  liable  to  be  sub- 
jected to  the  payment  of  the  son^s  debts,  then  the 
trustees  shall  pay  it  to  the  son^s  wtfe  for  her  sep- 
arate use  Jncome  which  accrues  piior  to  a  decision 
by  a  court  of  last  resort  authorizing  the  applica- 
tion is  applicable  to  the  payment  of  the  sos^s 
debts,  but  not  that  which  accrues  after  such  de- 
cision. 

(December  18, 1880.)* 

*A  decision  was  reached  and  an  opinion  handed 
down  in  this  case  on  September  ao,  1890.  A  petition 
for  rehearingr  was  subsequently  filed,  in  response  to 
which  the  court  extended  the  original  opinion,  so 
that  the  final  opinion  Is  as  iriven  herewith.    [Rep.] 

NOTB.— Spendthrift  trusts.    8ee  Billings  v.  Marsh 
(Mass.)  10  L.  R.  A.  764;  Haycraft  v.  Bland  (Ky.)  9  L. 
K.  A.  509;  Slattery  v.  Wason.  7  L.  K.  A.  396,  and 
note,  151  Mess.  966. 
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APPEAL  by  defendants  from  a  Judgment  of 
the  Louisville  Chancery  Court  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  certain  promissory 
notes.     Reversed  in  part, 

December  17,  1887,  appellee  held  a  number 
of  promissory  notes  signed  by  Edward  and 
Robert  F.  Bull.  On  that  day  the  notes  were 
divided  up  and  three  separate* suits  in  as  many 
courts  were  instituted  on  them.  The  suits 
were  subsequently  all  transferred  to  the  Louis- 
ville Chancery  Court,  where,  on  March  8, 1889, 
they  were  consolidated  and  a  iudgment  ren- 
dered in  favor  of  plaintiff  on  the  notes  to  the 
payment  of  which  the  court  subjected  the  in- 
come of  a  certain  fund  held  in  trust  for  de- 
fendants under  the  will  of  their  father. 

Further  facts  appear  in  the  opinion. 

Messrs.  Cary&  Spindle*  Richards  A 
Harris  and  John  C.  Russell,  for  appel- 
lants: 

The  creator  of  an  estate  may,  by  a  condition 
or  limitation,  take  it  away  from  the  donee  in 
the  event  of  alienation  or  subjection  to  debts, 
and  give  it  to  somebody  else. 

StoiT.  Eq.  Jur.  9th  ed.  ^974;  Lewin.  Tr. 
chap.  7.  §  2.  p.  190,  ed.  1888;  Jarman,  Wills, 
ed.  1858,  *185;  Perry,  Tr.  §  388;  White  v. 
Thomas,  8  Bush,  661;  Marshall  v.  Rash,  87 
Ky.  119. 
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iDasmucb  as  it  could  not  benefit  the  creditor  I 
to  put  in  operation  a  limitation  over  to  another 
person,  the  only  proper  decree  was  to  dismiss 
the  petition. 

BramhaU  v.  Ferris,  14  N.  Y.  41. 

Where  property  is  limited  over  in  the  event 
of  voluntary  alienation  or  bankruptcy;,  any  a^ 
tempt  at  alienation  or  assignment  in  bank- 
ruptcy is  held  to  take  the  property  out  of  the 
debtor  and  vest  the  title  in  the  remainderman. 

Oldham  v.  Oldham,  L.  R.  8  Eq.  Cas.  404; 
mUson  V.  Or^,  L.  R.  15  Eq.  Cas.  814;  Niz- 
<m  V.  Verry,  L.  R.  29  Ch.  Div.  196. 

Upon  an  attempted  alienation  where  there  is 
a  clause  of  cesser,  the  estate  will  terminate  in 
the  donee,  even  though  there  be  no  limitation 
over,  or  it  be  not  ready  to  vest. 

Burst  V.  Hurst,  L.  K.  21  Ch.  Div.  278. 

Mr,  H.  L.  Stone^  with  Messrs.  Harg^is  & 
Eastin  and  P.  B.  Muir,  for  appellee: 

A  testator  cannot,  nor  can  anyone,  accord- 
ing to  our  laws,  vest  property  or  funds  in  trus- 
tees for  the  use  of  another,  without  subjecting 
it  to  the  debts  of  the  cestui  que  trust. 

Marshall  v.  Rash,  87  Ky.  119;  Samuel  v. 
mis,  12  B.  Mon.  479. 

A  provision  in  a  will  purporting  to  prevent 
alienation,  incumbrance  or  assignment,  or  the 
subjection  by  his  creditors  of  a  beneficiary's 
life  estate,  is  of  no  force  whatever;  and  such 
restrictions  do  not  limit  the  power  of  aliena- 
tion or  destroy  the  incidents  which  belong  to 
the  ownership"  of  property. 

8haw  V.  Fi/rd,  L.  K.  7  Ch.  Div.  669;  Roch- 
ford  V.  Hackman,  9  Hare,  475;  Eardenhurgh 
V.  Blair,  80  N.  J.  Eq.  48;  Samuel  v.  Ellis, 
supra;  1  Jarman,  Wills,  p.  684;  Brandon  v. 
Robinson,  18  Ves.  Jr.  429;  Perry,  Tr.  §386; 
Story,  Eq.  Jur.  g  974a;  3  Wms.  Exrs.  1374; 
MandUhaumY.  McDonnell,  29  Mich.  78;  Wil- 
kinson y.  Wilkinson,  SSwanst.  515,  Coop.  259. 

Until  the  alleged  subsequent  condition  shall 
happen,  and  until  the  wives  shall  claim  that  the 
condition  is  broken  and  show  the  same  to  be 
true  in  law,  there  can  be  no  question  as  to  the 
continuation  of  the  life  estate  of  Robert  and 
Edward  Bull. 

2  Bl.  Com.  p.  156;  4  Kent,  Com.  p.  128;  Ken- 
ner  v.  American  Contract  Co.  9  Bush,  202. 

If  the  condition  subsequent  be  possible  at  the 
time  of  making,  and  becomes  impossible  to  be 
complied  with,  either  by  the  act  of  God  or  of 
the  law  or  of  the  grantor;  or  if  it  be  impossible 
at  the  time  of  makine  it,  or  against  law,  the 
estate  of  the  grantee,  being  once  vested,  is  not 
thereby  devested,  but  becomes  absolute. 

4  Kent,  Com.  p.  130;  Miichel  v.  Reynolds,  1 
P.  Wms.  189;  Vary  v.  Bertie,  2  Vern.  389; 
Taylor  v.  Sutto?},  15  Ga.  108;  Martin  v.  Ballou, 
13  Barb.  119;  Merrifield  v.  Cchleigh,  4  Cush. 
178;  Uadberry  v.  Sheppard,  27  Miss.  203. 

If  the  prohibition  against  alienation  does  not 
include  a  forfeiture  or  the  estate  as  its  conse- 
quence, the  cestui  que  trust  may  assign  his  in- 
terest. 

Dick  V.  Piichford,  1  Dev.  &  B.  Eq.  480; 
Palmer  v.  Stevens,  15  Gray,  343;  Mandld>aum 
V.  McDonnell,  29  Mich.  78;  Eardenhurgh  v. 
Blair,  30  N.  J.  Eq.  43. 

A  condition,  the  effect  of  which  is  to  defeat  or 
determine  an  estate  to  which  it  is  annexed,  must 
defeat  the  whole  of  such  estate,  not  determine 
It  in  part  only,  leaving  it  good  for  the  residue. 
12  L.  R.  A. 


Jermin  v.  Arsoot,  Rot.  1578,  cited  in  Corbefs 
Case,  1  Coke,  85;  2  Sharswood,  Bl.  Com.  p.  152, 
and  note  by  Mr.  Chitty. 

The  absolute  power  of  disposition  of  the 
whole  of  the  life  estate  of  Edward  and  Robert 
R  Bull  is  reposed  in  them  by  the  will. 

The  testator,  it  is  true,  does  say  in  the  will 
that  they  shall  not  alienate.  Incumber  or 
charge  the  estate,  but  he  fails  to  provide  that 
if  they  do  so  the  estate  shall  go  to  someone 
else,  or  they  shall  forfeit  their  interest,  and 
therefore  the  power  of  alienation  stands  unre- 
strained, and  they  can  alienate  as  they  choose, 
without  danger  of  forfeiting  their  estate  or  of 
someone  else  taking  it  under  the  will,  because 
the  inhibition  against  alienation  is  void,  being 
contrary  to  public  policy. 

1  Perry,  Tr.  g§  386,  dSikt;Jonesv.  Bacon,  68 
Me.  84;  McKeneie's  App.  41  Conn.  607;  Bona 
V.  Meier,  47  Iowa,  607;  Kelley  v.  Meins,  135 
Mass.  231;  Eoward  v.  Caru^,  109  U.  8.  725, 
27  L.  ed.  1089;  Atty-Qen.  v.  Eall,  Fitzg.  814; 
Ross  V.  Ross,  1  Jac.  &  W.  154;  Jackson  v.  Bull^ 
10  Johns.  18;  Nelson  v.  Cooper,  4  Leigh,  408; 
Oifford  V.  Choate,  100  Mass.  343,  468;  Samsdell 
V.  RamsdeU,  21  Me.  288. 

Pry  OP,  J. ,  delivered  the  o^nion  of  the  court : 

These  consolidated  actions  were  heard  to- 
gether, and  a  judgment  rendered  for  the  Bank. 

The  defense  relied  on  by  the  appellants  is, 
that  the  Bank  (appellee)  agreed  that  new  notes 
should  be  executed  for  the  old  notes  then  ow- 
in^,  and  that  William  Cromey's  name  as  an 
individual  indorser  should  be  substituted  in 
lieu  of  his  name  as  executor  and  trustee  of 
Bull's  estate  .thereby  releasing  the  estate  of  Bull 
from  any  and  all  responsibility  upon  the  paper. 

This  new  paper  was  executed  in  January, 
of  the  year  1886,  and  was  given,  as  defendants 
allege,  for  the  purpose  of  releasing  the  liability 
of  the  trust  property,  and  making  Cromey  in- 
dividually liable,  when  in  fact  the  defendants 
say  the  Bank,  in  violation  of  its  agreement,  en- 
tered into  an  arrangement  with  the  trustee,  un- 
known to  them,  by  which  his  liability  as  such 
was  still  continued  regardless  of  the  arrange- 
ment under  which  the  new  notes  were  executed , 
— the  same  now  in  controversy;  they  therefore 
denv  the  right  of  recovery. 

The  agreement  or  consideration  for  the  re- 
newal of  these  notes  is  established  by  Mrs. 
Bull  and  her  sons,  but  denied  by  both  Fetter, 
the  president  of  the  Bank,  and  by  Cromey,  the 
trustee,  who  in  substance  say  that  the  entire 
arrangement,  including  that  fixing  the  liabil- 
ity of  the  trustee,  was  made  at  the  instance  of 
the  appellants.  The  appellants  were  the  prin- 
cipal obligors  in  the  greater  part  of  this  large 
indebtedness,  and  it  is  unreasonable  to  believe 
that  the  Bank  would  release  solvent  parties,  to 
obtain,  as  an  Indorser  or  security,  one  who  was 
Insolvent.  The  evidence,  however,  is  conflict- 
ing: and  the  chancellor  in  our  opinion  ruled 
properly  on  this  branch  of  the  case.  The  tes- 
timony shows  that  the  notes  originally  dis- 
counted by  the  Bank  were  for  the  benefit  of  one 
or  the  other  of  the  parties  to  them.  The  Bank 
parted  with  its  money  in  good  faith,  and  to  those 
who  are  now  parties  to  tlie  renewal  paper. 

The  loans  may  have  been  large  and  unusual, 
but,  in  the  absence  of  fraud  or  bad  faith  on 
the  part  of  the  appellee,  the  liability  of  the 
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parties  to  the  paper  cannot  be  questioned,  and 
the  right  of  the  appeUee  to  come  into  a  court  of 
equity,  after  exhausting  the  remedy  at  law  for 
the  purpose  of  obtaining  relief,  is  equally  plain. 

The  important  question,  and  the  only  one 
necessary  to  be  considered,  arises  from  the 
will  of  John  Bull,  in  that  part  of  the  devise  to 
each  of  his  sons  by  which  it  is  provided  that 
the  rents  and  profits  of  the  estate  devised  shall 
not  be  subject  to  the  claims  of  any  creditor. 

Under  our  Statute  construed  by  repeated  de- 
cisions of  this  court,  it  has  been  held  that  where 
there  is  a  beneficial  interest  in  property, 
that  interest  may  be  subjected  to  the  payment 
of  the  debts  of  the  beneficiary.  Ii#the  recent 
case  of  BlancTs  Admr.  v.  S.  W.  Blandj  de- 
cided at  the  present  term  [Haycroft  v.  Blandj 
9  L.  R.  A.  599],  the  interest  of  the  devisee  was 
held  to  be  liable  upon  the  ground  that  the  pro- 
visions of  the  will  attempted  to  exempt  the  es- 
tate, or  its  rents  and  profits,  from  being  sub- 
jected to  the  payment  of  the  debts  of  the  devi- 
see, and  at  the  same  time  vesting  in  the  devi- 
see the  absolute  power  of  disposing  of  the 
whole  estate  as  he  might  deem  proper.  That 
was  a  case  in  which  the  benefits  of  the  rents 
and  issues  were  taken  from  the  devisee  and 
added  to  the  principal  with  the  power  given  to 
the  devisee  to  dispose  of  it  by  will  as  he  pleased. 

It  is  said  in  the  opinio o  in  that  case  that  the 
profits  or  income  of  the  estate  were  not  in  fact 
forfeited  by  reason  of  the  attempt  by  the  cred- 
itor to  subject  it,  but  only  added  to  the  prin- 
cipal, thus  enlarging  the  estate  the  disposition 
of  which  was  left  alone  to  the  beneficiary,  if 
he  saw  proper  to  devise  it.  That  being  invest- 
ed with  such  a  title  to  hold  that  the  devisee  has 
no  interest,  is  contrary  to  the  plain  provision.s 
of  the  will.  In  the  case  before  us  the  testator 
devised  certain  specified  property  to  his  two 
sons,  to  be  held  in  trust  by  his  executor,  and 
to  be  controlled  by  him,  during  the  lifetime  of 
Edward  and  Robert  (the  sons),  the  executor  to 
pay,  in  quarterly  payments,  the  net  proceeds  of 
the  rents  and  profits  to  the  beneficiary.  Fol- 
lowing this  devise  to  Edward,  and  a  like  de- 
vise to  Robert,  is  this  provision:  **The  said 
property  shall  not  be  in  any  manner  incum 
bered  by,  nor  shall  it,  or  its  rents  or  profits,  be 
in  any  way  anticipated  by,  or  in  any  way  sub- 
jected to,  the  debts  of  my  son  Edward,  either 
by  process  of  law,  or  by  any  order,  assignment 
or  contract  he  may  make;  and  should  it  at  any 
time  be  held  by  a  court  of  last  resort  that  said 
rents  and  profits  are  liable  to  be  subjected  to 
the  debts  of  Edward,  or  liable  to  be  anticipated 
or  incumbered  by  him,  then,  in  that  event,  I 
direct  that  my  executor  shall  thenceforth  pay 
the  rents  and  profits  of  the  said  property  to  the 
wife  of  said  Edward,  for  separate  use,  free 
from  the  debts  or  control  of  her  said  husband." 

The  feature  distinguishing  this  case  from 
that  of  BlancTa  Admr.  v.  Bland  is  that  in  the 
case  of  Bland  the  devisee  was  never  devested 
of  his  interest,  or  deprived  of  his  title,  but  was 
in  fact  given  sueh  an  absolute  estate  as  to  ex- 
clude the  idea  that  he  was  not  in  any  sense  a 
beneficiary. 

Here  the  use,  and,  we  might  say,  the  life  es- 
tate, ceases  in  Edwaiti  and  becomes  vested  in 
bis  wife,  so  there  is  no  estate  in  Edward  for 
either  himself  or  his  creditors,  and  as  the  dev- 
isor (his  father)  had  the  power  to  make  such 
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a  limitation,  or  create  the  defeasance,  when 
disposing  of  his  own  estate,  neither  Edward 
nor  bis  creditor  can  complain. 

Equitable  life  estates,  or  a  beneficial  interest 
in  the  debtor,  cannot  escape  subjection  to  the 
payment  of  his  debts,  but  here  he  has  no  estate 
because  the  devise  becomes  diverted  by  the 
very  terms  of  the  will,  that  neither  misleads 
nor  deceives  the  creditor,  who  is  trusting  the 
beneficiary  in  the  business  transaction.  It  is 
said,  however,  the  carpus  of  the  estate  is  in  Ed- 
ward, and  the  rents  or  profits  vested  in  his 
wife. 

The  estate  is  in  the  trustee  with  the  right  of 
Edward  to  the  rents,  to  be  paid  him  by  the 
trustee  as  they  become  due  and  upon  the  con- 
dition expressed  in  the  will  of  his  father. 

When  you  take  from  the  principal  devisee 
the  use  or  enjoyment  of  the  income,  and  this 
is  all  he  is  entitled  to,  nothing  remains  of  the 
estate  for  him.  There  is  no  estate  left  in  Ed- 
ward that  a  chancellor  can  reach,  or  to  which 
Edward  could  assert  any  right,  after  the  hap- 
pening of  the  event  by  which  he  is  devested  of 
title;  and  his  wife  becomes  entitled  to  the  rents 
and  profits. 

It  is  argued  that  this  is  a  mere  evasion  of  the 
Statute  by  which  it  is  provided  that  "estates 
of  every  kind,  held  or  possessed  in  trust,  shall 
be  subject  to  the  debts  and  charges  of  the  per- 
sons to  whose  use,  or  for  whose  benefit,  they 
shall  be  respectively  held  or  possessed,  etc. — 
and  that  no  such  devise  should  receive  the 
sanction  of  this  court.  That  it  was  the  purpose 
of  the  testator  that  his  sons  should  use  and  enjoy 
the  property  devised  to  them  unmolested  by 
any  creditor  is  apparent,  but  this  atfords  no 
reason  for  disturbing  the  provisions  of  his 
will  on  this  subject  if  by  its  terms  their  equi- 
table interest  was  passea  to  others.  It  is  a  mis- 
taken idea  to  say  that  the  devise  gave  to  the 
sons  an  equitable  life  estate  in  this  property  or 
in  the  rents  and  profits,  as  by  the  provisions  of 
the  will  under  which  this  title  is  passed  to  the 
sons  they  are  to  become  devested  of  the  title 
upon  a  certain  contingency.  The  testator  was 
not  required  to  anticipate  the  extravagance  of 
the  beneficiaries  of  his  bounty  so  as  to  provide 
for  those  who  might  thereafter  become  their 
creditors,  but,  on  the  contrary,  the  property 
devised  belonging  to  him,  he  had  the  right, 
and  it  was  his  duty,  to  secure  the  sons,  and  par- 
ticularly their  families,  against  such  a  reckless 
use  of  their  property  as  might  reduce  them  to 
want.  There  is  nothing  in  such  a  provision  as 
affects  a  sound  public  policy,  or  makes  this  de- 
vise of  the  testator  superior  to  the  law  of  the 
land.  The  testator  might  as  readily  have  devised 
the  estate  in  the  first  place  to  the  wives  of  his 
two  sons  or  any  they  might  thereafter  have,  in 
order  to  preserve  it  for  their  families,  and  the 
argument  would  then  be  used  that  this  was  done 
merely  to  enable  the  wives  to  hold  the  prop- 
erty that  the  sons  might  enjoy  it  and  still  the 
devise  would  be  upheld. 

Counsel  seem  to  have  overlooked  the  fact 
that  this  was  the  testator's  own  property  he 
was  disposing  of,  and  not  his  sons',  and  argue 
as  if  the  testator  had  no  power  to  annex  a  con- 
dition to  the  devise  that  might  terminate  at 
once  all  interest  the  sons  had  in  the  property. 
It  is  said  that  there  is  no  authority  or  prece- 
dent to  be  followed  in  this  case,  but  after  a 
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careful  examination  of  a  number  of  cases  we 
find  the  right  of  a  testator  to  make  such  a  dis- 
position of  bis  estate  fully  sustained,  and  have 
failed  by  reference  to  the  authorities  referred 
to  by  counsel  for  the  appellees  to  find  any  sin- 
gle case  in  which  their  view  of  this  question 
is  maintained.  Some  of  the  authorities  go  to 
the  extent  of  holding  that  the  interest  and  divi- 
dends of  real  or  personal  property  held  in  trust 
may  be  enjoyed  by  the  beneficiary  without 
liability  for  his  debts.  Nichols  v.  Eaton,  91  U. 
8.  716,  28  L.  ed.  254. 

This  court  has  held  the  contrary  doctrine, 
but  has  never  gone  so  far  as  to  adjudge  that 
the  beneficiary  might  not  lose  his  estate  upon 
the  happening  of  a  contingency  provided  by 
the  terms  of  the  trust.  A  testator  cannot  vest 
the  title  in  a  trustee  for  the  use  of  another,  and 
permit  its  enjojrment  by  the  cestui  que  trust, 
without  subjecting  it  to  the  debts  of  the  latter. 
Thus  is  the  rule  in  this  State,  and  the  doctrine 
recognized  in  this  case  is  not  inconsistent  with  it. 

While  the  trustee  holds  the  property  for  the 
use  of  the  debtor  he  holds  it  subject  to  the 
claims  of  his  creditors,  but  when  the  property 
or  its  profits  is  to  be  applied  to  the  use  of  the 
beneficiaiy  (the  debtor)  for  a  limited  period,  or 
until  the  happening  of  a  certain  event,  when 
the  title  or  the  entire  profit  is  to  vest  In  an- 
other, then  the  right  of  the  creditor  to  subject 
it  for  the  debt  of  the  first  taker  is  gone.  The 
testator  provides  "that  if  at  any  time  it  should 
be  held  by  a  court  of  last  resort  that  said  rents 
and  profits  are  liable  to  be  subjected  to  the 
debts  of  Edward,  or  liable  to  be  anticipated  pr 
incumbered  by  him,  then  and  in  that  event  I 
direct  my  executor  to  pay  the  rents  and  profits 
of  said  property  to  the  wife  of  Edward  for 
her  separate  use  free  from  the  debts  or  control 
of  her  husband."  Why  should  Jhe  executor 
hold  the  rents  and  profits  any  longer  than  the 
event  contemplated  by  the  testator?  The  will 
provides  that  he  shall  not,  and  the  credit  given 
the  devisee  is  based  on  the  title  acquired  under 
the  will  of  his  father.  If  he  had  a  life  estate, 
or  was  entitled  to  the  rents  and  profits  for  life 
without  any  condition  or  limitation  as  to  his 
right,  the  property  could  be  subjected  and  the 
claim  of  the  creditor  enforced;  or  if  any  in- 
come was  in  the  hands  of  the  trustee  that  the 
beneficiary  could  demand  paid  over  to  him  as 
a  matter  of  right,  to  that  extent  the  creditors 
would  obtain  relief,  as  in  this  case  the  income 
and  profits  we^'e  due  and  payable  to  the  appel- 
lant up  to  the  time  he  was  devested  of  title, 
and  the  chancellor  could  subject  it.  It  may  be 
proper  to  consider  the  authorities,  English  and 
American,  on  this  subject.  In  Lewes  y.  Letces, 
6  Sim.  304,  the  testator  devised  certain  lands  to 
trustees  to  receive  rents  and  to  pay  a  certain 
sum  for  the  benefit  of  his  son's  family  and  the 
residue  for  the  use  of  his  son  with  no  power 
on  the  part  of  his  son  to  change  or  alienate  it, 
and  that  it  should  not  be  subject  to  the  claims 
of  creditors.  The  will  also  provided  that  if 
the  son  violated  the  provisions  of  the  trust,  the 
residue  should  not  be  paid  to  him,  but  should 
be  accumulated.  The  trustee  conveyed  the 
property  for  creditors  and  it  was  held  that  his 
interest  in  the  residue  ceased. 

In  Brandon  v.  Rcbimon,  18  Ves.  Jr.  429, 
Zor(f  Eldon  said:  "There  is  no  doubt  that 
pioperty  may  be  given  to  a  man  until  he  shall 
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become  bankrupt.  It  is  equally  clear,  generally 
speakini^,  that  if  property  is  given  to  a  man 
for  his  life,  the  donor  cannot  take  away  the 
incidents  of  a  life  estate.  If  a  condition  is  so 
expressed  as  to  amount  to  a  limitation  reducing 
the  interest  short  of  a  life  estate,  neither  the 
man  nor  his  assignees  can  have  it  beyond  the 
period  limited."  This  statement  of  the  Lord 
Chancellor  embraces  the  whole  law  in  this  class 
of  cases. 

In  the  case  of  Oldham  v.  Oldham,  reported 
in  L.  R.  8  Eq.  Cas.  404,  before  the  master  of 
the  rolls,  the  question  was  whether  Oldham 
had  been  devested  of  his  life  interest  in  an  an- 
nuity by  ottering  into  a  composition  with 
creditors,  the  annuity  to  pass  to  the  wife  in 
the  event  he  should  anticipate  or  dispose  of  the 
fund  or  should  have  a  fiat  in  bankruptcy  duly 
issued  against  him.  He  pledged  this  future 
income,  and  in  a  contest  between  the  creditors 
of  Oldham  and  the  trustees  it  was  adjudged 
that  the  stipulations  of  the  trust  should  be 
executed  and  that  his  life  interest  was  gone. 

In  the  case  of  Shee  v.  HaU,  13  Ves.  Jr.  404, 
John  Morthan  by  his  will  bequeathed  to  his  son, 
through  trustees,  an  annuity  of  £200  during 
his  life  with  the  condition  that  it  was  to  fall 
into  the  residuum  of  the  estate  in  the  event  hia 
son  ^ould  sell,  assign  or  part  with  the  same  as 
a  security  for  money  to  be  advanced,  or  should 
anticipate  the  same  by  pledging,  etc.,  except 
only  as  to  the  then  next  annual  quarterly  pay> 
ment.  The  son  took  the  benefit  of  the  Insol- 
vent Act,  and,  his  assignees  claiming  the  an- 
nuity, it  was  held  that  the  assignees  could  not 
take  the  fund  but  that  it  passed  as  directed  by 
the  will. 

The  doctrine  of  the  English  courts  is  well 
settled  on  the  point  involved,  and  the  courts 
of  this  country  have  followed  it,  and  in  Nichols 
V.  Eaton,  91  U.  S.  716,  23  L.  ed.  254,  were  not 
disposed  to  accept  the  doctrine  in  so  far  as  it 
restricted  the  power  of  testamentary  disposition 
so  as  to  prevent  the  beneficiary  from  using  and 
enjoying  the  benefits  x)f  the  devise  against  the 
claims  of  creditors.  In  that  case  the  bank- 
ruptcy of  the  devisee  was  by  the  will  to  termi- 
nate all  his  interest  in  the  estate,  and  his 
creditors  were  denied  the  right  to  the  estate  or 
its  profits  after  the  act  of  bankruptcy.  Where 
the  debtor  who  is  the  beneficiary  has  any  sub- 
stantial right  in  the  property  that  a  chancellor 
can  enforce,  then,  so  long  as  that  right  con- 
tinues, his  interest  is  liable  for  his  debts,  but 
no  linger.  The  event  happening  upon  which 
the  interest  passes  to  another,  the  creditor  is 
without  remedy. 

Nor  are  we  without  precedent  establishing 
the  doctrine  that  the  event  upon  which  the 
beneficiary  may  be  devested  of  title  may  be  the 
decision  of  a  chancellor  subjecting  the  interest 
or  income  to  the  payment  of  the  debts  of  the 
cestui  que  trust. 

Joshua  Ferris  died  in  1848,  leaving  this  codicil 
to  his  will:  "I  hereby  declare  in  making  pro- 
vision in  my  will  that  the  income  of  one  third 
of  my  estate  upon  payment  of  debts  and 
legacies  should  be  paid  to  my  son  Myron  H. 
Ferris  it  was  my  design  to  make  provision  for 
the  support  of  himself  and  family  which  could 
not  be  taken  from  them  by  his  creditors,  and, 
for  the  purpose  of  making  myself  more  plainly 
understood  on  this  point  and  to  carry  out  said 
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design,  it  is  my  will  that  in  case  creditors'  bill 
shall  be  tiled  or  any  proceedings  instituted 
against  my  son  Myron  for  the  purpose  of 
reaching  the  interest  or  income  so  provided  for 
him  and  diverting  it  from  the  object  intended 
by  me,  and  a  decree  or  Judgment  obtained  for 
that  purpose,  that  then,  from  that  period,  the 
said  interest  or  income  shall  cease;  and  I  direct 
mj  executors  from  thenceforth  to  expend  the 
said  interest  or  income  for  the  sui>port  of  the 
family  of  the  said  Myron  H.  Ferris,  either  by 
paying  the  same  to  his  wife,  or  in  any  other 
practicable  way  in  their  discretion." 

The  controversy  was  in  that  case  between 
the  creditors  of  the  son  and  the  devisees  over 
or  the  executors.  The  New  York  Court  of 
Appeals  was  then  presided  over  by  Denio  as 
chief  justice  with  three  associates,  and  the 
supreme  court  judges,  five  in  number,  ex  o^kio 
members  of  the  court  of  appeals  at  the  time 
that  case  was  decided.  Separate  opinions  were 
delivered  from  each  court  holding  without 
dissent  the  provision  of  the  will  of  Ferris  that 
the  interest  of  the  devisee  should  cease  on  the 
recovery  of  a  judgment  by  creditors  was  valid. 

In  the  case  of  White  v,  Thomas,  8  Bush,  661, 
the  will  provided  that  the  rieht  of  another  to 
use  the  property  devised  should  not  be  subject 


to  alienation  or  sale,  and  that  the  right  to  the 
use  should  terminate  upon  an  attempt  to  do  so 
by  the  beneficiary  or  his  creditors.  This  pro- 
vision was  upheld  on  the  ground  that  Mr.  White 
had  no  interest  in  the  property. 

These  cases,  it  seems  to  us,  should  be  con- 
clusive of  the  question  raised,  and  in  no  wise 
subvert  the  rule  of  law  that  one  vested  with 
an  interest  in  property  cannot  use  or  enjoy 
it  to  the  exclusion  of  creditors.  Nor  can  the 
devisor,  who  has  attempted  to  secure  an  estate 
for  the  benefit  of  those  who  are  to  take  under 
him,  be  charged  with  fraud  in  endeavoring  to 
anticipate  the  wants  of  his  sons  or  their 
families,  or  liable  to  the  charge  of  contriving, 
in  violation  of  law,  to  place  the  estate  devised 
beyond  the  reach  of  nis  son's  creditors.  It 
was  his  estate.  He  had  the  right  to  place  the 
limitation  upon  its  duration,  and  the  creditor 
dealing  with  the  son  knew  the  nature  of  his 
title. 

A  judgment  subjecting  the  income  due  at 
the  date  this  opinion  was  delivered  should  be 
entered  and  then  all  the  interest  of  the  sons 
ceases  in  the  profits  and  income  of  the  prop«rty . 
Judgment  beUno  is  reversed  that  such  a  judg- 
ment may  be  entered;  in  all  other  respects  it  is 
affirmed. 
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Robert  KERNOHAN,  Plff,  in  Err., 

V, 

Warren  DURHAM  etal. 
(«  Ohio  St.....) 

*1.  Where  there  is  aa  equity  directly 
attaching  to  the  bill  or  note  itself,  in  tne 
nature  of  a  claim  of  riflrht  or  title  to  the  liistru- 

*Head  notes  by  the  Coubt. 


ment,  such  equity  may  be  asserted  by  a  third 
party,  not  a  party  to  the  Instrument,  afirainst  an 
Indorsee  after  maturity. 

8.   Thepayeeofanoteaeeuredby  mort- 

gpaf^beingr  indebted  to  K.,  as  collateral  security 
assli^ned  and  transferred  to  him,  before  the  ma> 
turity  of  the  note,  the  mortgaere  and  what  pur- 
ported to  be  the  note,  but  which  proved  to  be  a 
forgrery  of  the  note.  The  note  was  Indorsed  by 
the  payee  In  blanl^and  the  assignment  on  the 
mortgage  was  as  follows:    'Tor  yaiue  received,  I 


XoTS.— Constructive  notice^  when  c<mclugive, 
When  a  person  has  information  or  knowledge  of 
certain  extraneous  facts  sufficient  to  put  a  reason- 
ably prudent  person  on  Inquiry,  and  the  circum- 
stances are  such  that  inquiry,  if  pursued  with  rea- 
sonable care  and  diligence,  would  lead  to  a  dis- 
covery of  the  truth,  the  party  will  be  absolutely 
charged  with  such  constructive  notice  as  will 
raise  a  conclusive  presumption  of  knowledge. 
Chicago,  R.  I  &  P.  B.  Ck).  v.  Kennedy,  70  111.  850  *. 
Paul  V.  Connersville  &  N.  J.  R.  Co.  51  Ind.  627  ; 
Loughridge  v.  Rowland,  52  Miss.  546  :  Raritan  W. 
P.  Co.  V.  Veghte,  21  N.  J.  Eq.  468;  Hoy  v.  Bram- 
hall,  19  N.  J.  Eq.  668;  Maul  v.  Rider,  69  Pa.  167;  MuJ- 
U8on*8  Estate,  68  Pa.  212;  Randall  v.  Silverthom,  4  Pa. 
173 ;  Helms  v.  Chadboumc,  45  Wis.  60 ;  Kennedy  v. 
Green,  3  Myl.  &  K.  699:  Hervey  v.  Smith,  23  Beav.  299. 
Davles  v.  Sear,  L.  R.  7  Eq.  427 ;  Morland  v.  Cook,  L; 
R.  6  Eq.  252 ;  Rterry  v.  Arden,  1  Johns.  Ch.  261, 1  L. 
ed.  138. 

Rule  applied  to  commercial  paper  tc^en  overdue. 

It  is  an  elementary  principle  of  commercial  law 
that  negotiable  paper  overdue  carries  with  it,  on  its 
very  face,  notice  of  defective  title  sufficient  to  put 
transferee  on  inquiry.  Hinckley  v.  Union  Pac.  R. 
Co.  129  Mass.  60;  Fisher  v.  Leland,  4  Cush.  466;  Gold 
V.  Eddy,  1  Mass.  1;  Barker  v.  Valentine,  10  Gray, 
941;  FUnt  v.  FUnt,  6  Allen,  84;  Williamson  v.  Doby, 
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86  Ark.  669;  Simpson  v.  Hall,  47  Conn.  418 ;  Thomas 
V.  Kinsey,  8  QtL  421;  Scott  v.  Kokomo  First  Nat. 
Bank,  71  Ind.  445 ;  Henderson  v.  Case,  81  La.  Ana. 
215;  Clarke  v.  Dederick,  31  Md.  148 ;  Bralnard  v. 
Reavis,  2  Mo.  App.  490 :  Livermore  v.  Blood,  40  Mo. 
48;  Kellogg  v.'Schnaake,  66  Mo.  137  ;  Kittle  v.  De- 
Lamater,  8  Neb.  825;  Merrick  v.  Butler,  2  Lans.  103 : 
Marsh  v.  Marshall.  68  Pa.  806;  Fields  v.  Stunston,  1 
Coldw.  10;  Diamond  v.  Harris,  33  Tex.  684;  Goodson 
V.  Johnson,  35  Tex.  622;  Murray  v.  Lardner,  69  U.  S.  2 
Wall.  110,  17  L.  ed.  867;  Foley  v.  Smith,  73  U.  S.  6 
WalL  492, 18  L.  ed.  931 ;  Texas  v.  Hardenberg,  77  U. 
S.  10  Wall.  68, 19  L.  ed.  880;  Darling  v.  Osborne,  51 
Vt.  160;  Davis  v.  Miller,  14  Gratt.  1;  Arents  v.  Com. 
18  Gratt.  760. 

The  transferee  takes  such  paper  subject  to  the 
defense,  among  others,  that  there  had  been  a  pay- 
ment made  on  the  paper.  Gordon  v.  Wansey,  21 
Cal.  77;  Elgin  v.  Hill,  27  Cal.  372  ;  Bryan  v.  Primm, 
1  III.  33 ;  Stafford  v.  Fargo,  85  HI.  481;  Sawyer  v. 
Hoovey,  5  La.  Ann.  153;  Whitwell  v.  Crehore,  8  La. 
540;  Butler  v.  Murison,  18  La.  Ann.  363;  Davis  v. 
Bradley,  26  La.  Ann.  555;  Shlpp  v.  Stacker,  8  Mo.  145; 
Kellogg  V.  Schnaake,  66  Mo.  186;  Diamond  v.  Harris, 
33  Tex.  684;  Taylor  v.  Mather,  3  T.  R.  88,  note; 
Boehm  v.  Sterling,  7T.  R.  428;  Brown  v.  Turner,  Id. 
680;  Lazarus  v.  Cowie,  3  Q.  B.  460 ;  Tiedeman,  Com. 
Paper,  §  295. 
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asdi^n  and  transfer  the  within  mortgage  and  the 
note  secured  thereby  to  K.,  his  representatives 
and  assigns."  Afterwards,  the  payee,  being  in- 
debted to  C.  also,  as  collateral  security  Indorsed 
and  delivered  to  him  the  genuine  note,  after  ma- 
turity, promising  to  deliver  to  him  the  mortgage. 
C.  received  the  note,  relying  upon  such  promise, 
without  any  knowledge  or  Information  at  the 
time  as  to  the  previous  assignment  of  the  mort- 
gage to  K.  HeJd^  (1)  that  C.  as  a  transferee  of  the 
genuine  note  after  maturity,  took  no  better  right 
or  title  to  it  than  the  payee  had,  from  whom  he 
received  it;  (Z)  that  in  a  proceeding  to  foreclose 
the  mortgage  the  lien  of  K.  was  paramount  to 
that  of  C,  and  that  K.  was  entitled  to  be  paid  be- 
fore C.  out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged premises:  (S)  that  K.  was  entitled  to  the 
genuine  note,  and  to  hold  it  free  from  the  deduc- 
tion of  any  payments  thereonmade  by  the  maker, 
who  neglected  to  have  the  amounts  so  paid  by 
him  noted  or  indorsed  on  the  instrument. 

(January  13, 1891.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  reversing  a 
iudgment  of  the  Court  of  Common  Pleas  al- 
lowing, in  an  action  brought  to  foreclose  a 
mortgage,  the  claim  set  up  in  a  cross-petition 
to  the  effect  that  the  cross-petitioner  was  the 
rightful  owner  of  the  first  lien  on  the  mort- 
gaged property,  and  that  the  whole  of  his 
claim  was  due  and  unpaid.    Reversed, 

Statement  by  Dickman,  J,: 

The  original  action  was  brought  in  the 
Court  of  Common  Pleas  of  Hamilton  County, 
by  Joseph  N.  Kinney  against  Warren  Durham, 
defendant  in  error,  and  his  wife,  and  Robert 
Kemohan,  the  plaintiff  in  error,  to  foreclose  a 
mortgage  on  27|  acres  of  land  in  Anderson 
Township,  Hamilton  County,  executed  No- 
vember 9,  1868,  by  Durham  and  his  wife  to 
William  R.  McGill,  to  secure  the  payment  of 
two  certain  promissory  notes  of  that  date  for 
$1,000  each,  signed  by  Durham,  and  made 
payable  respectively  to  McGill  or  order  in  one 
and  two  years  after  date,  Kinney  claiming  to 
hold  and  own  the  notes  and  mortgage,  through 
indorsement  and  assignment  by  McGill,  the 
payee  and  mortgagee.  Stephen  Coddington, 
derendant  in  error,  who  was  made  a  party  de- 
fendant, and  Robert  Kemohan,  each  filed  an 
answer  and  cross-petition,  setting  up  his  in- 
terest in  the  real  estate  described  in  the  petition, 
and  denying  that  the  plaintiff  had  any  lien  on 
said  real  estate  by  mortgage  or  otherwise. 
Answers  of  Durham  and  bis  wife  and  other 
pleadings  were  filed,  and  the  action  was  tried 
to  the  court  upon  tlie  following  agreed  state- 
ment of  facts: 

"The  parties  to  this  action  agree  that  the  fol- 
lowing are  all  the  facts  of  this  case,  and  all  the 
evidence  of  the  parties  to  the  action,  viz.: 
Warren  Durham  was  indebted  to  W.  R.  Mc- 
Gill on  notes  and  mortgage  executed  Novem- 
ber 9  1868,  for  $2,000,  payable  one  and  two 
years  after  date,  respectively.  In  November, 
1879,  Durham  had  a  settlement  with  McGill  of 
said  mortgage  debt  then  amounting  to  $8,250, 
and  on  the  26th  day  of  November,  1879,  Dur- 
ham gave  to  McGill  a  new  note  for  that  amount, 
payable  one  year  after  date,  and  to  secure  the 
payment  of  said  last  note  of  $8,250  Durham  at 
the  same  time  executed  and  delivered  his  mort- 
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gage  deed  of  the  real  estate  described  in  the 
petition  to  said  McGill.  The  old  notes  and 
mortgage  paid  by  the  execution  of  the  new 
were  not  present  at  the  place  of  settlement, 
but  were  to  be  returned  by  McGill  to  Durham 
as  soon  as  he,  McGill,  returned  to  his  home  in 
Newton,  the  new  note  and  mortgage  being 
made  in  Cincinnati.  In  1884  McGill  gave  to  the 
plaintiff,  Kinney,  the  paid  notes  and  mortgage 
(never  bavins  returned  them  to  Durham)  as  col- 
lateral security  for  a  loan  then  made  from  Kin- 
ney, and  they  were  so  received  by  said  Kinney, 
who  was  ignorant  of  the  transactions  between 
Durham  and  McGill.  The  said  McGill  being 
also  indebted  to  the  defendant  Kernohan,  as  a 
collateral,  he,  McGill,  assigned  and  transferred 
to  Kernohan  before  the  maturity  of  the  $8,250 
note  the  mortgage  given  to  secure  said  note, 
and  also  a  note  for  $3,250,  or  what  purported 
to  be  Durham's  note.  The  assignment  on  the 
mortage  is: 

"  *  For  value  received,  I  assign  and  transfer 
the  within  mortgage  and  the  note  secured 
thereby  to  Robert  Kemohan,  his  representa- 
tives and  assigns. 

"  'July  21.  1880.  Wm.  R.  McGiU. 

' '  'Entered  April  5, 1884.  George  W.  Raben- 
stein.  Recorder.' 

"Afterwards,  on  the  22d  of  Febmary,  1881, 
McGill  being  also  indebted  to  the  defendant 
Coddington  in  the  sum  of  $1,250  and  interest, 
as  a  collateral,  indorsed  and  delivered  to  Cod- 
dington the  genuine  note  for  $8,250  aforesaid, 
secured  by  the  mortgage  aforesaid  for  that 
amount.  Coddington  received  said  note,  and 
relied  upon  McGill's  promise  to  deliver  the 
mortgage  in  good  faith  and  for  value,  and 
without  any  knowledge  or  information  as  to 
the  previous  assignment  of  the  mortgage  until 
proved  on  the  trial.  It  is  aereed  the  note  given 
to  Kemohan  of  $3,250  is  a  forgery,  and  that 
the  mortgage  given  to  him  was  the  genuine 
mortgage,  and  that  the  note  held  by  Codding- 
ton is  the  genuine  note  for  $3,250,  secured  by 
the  mortgage.  McGill  promised  Coddington 
todelive^  him  the  mortgage  also,  which  he 
never  did  do,  but  that  Kernohan  received  said 
note  and  mortgage  and  contract  of  assignment 
thereof  in  good  faith  and  for  value,  and  with- 
out any  knowledge  or  information  as  to  said 
forgery  until  proven  on  said  trial.  Durham, 
the^maker  of  the  note,  had  no  knowledge  of 
these  transactions  by  McGill,  and  afterwards 
McGill  called  upon  him  from  time  to  time  for 
payments  on  his  note,  stating  to  Durham  he 
would  credit  the  payments  upon  his  note  when 
he  went  to  the  safe  deposit  where  the  note  was 
kept  for  safety.  These  payments  made  in  good 
faith  were  as  follows:  March  1,  1880,  $200; 
October  2, 1880,  $200;  December  27, 1881,  $165; 
October  10,  1882,  $150;  December  25,  1882, 
$50;  in  all.  $765." 

Upon  this  state  of  facts  the  court  found  for 
the  defendants  as  to  the  plaintiff,  and  ordered 
that  the  plaintiff's  petition  be  dismissed,  and, 
as  to  him,  that  the  defendants  go  hence  without 
day,  and  that  the  mortgage  sued  on  by  the 
plaintiff  be  canceled;  and  as  to  Coddinj^on  the 
court  found  for  the  defendants  as  to  his  cross- 
petition,  and  ordered  that  his  cross  petition  be 
dismissed,  and  that  the  defendants  thereto  go 
hence  without  day;  and  as  to  Kemohan  the 
court  found  for  him,  and  that  the  allegations 
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in  bis  cross-petition  were  true;  that  the  equity 
of  the  case  was  with  him;  that  by  assignment 
be  became  entitled  to,  and  the  owner  before 
maturity  and  in  good  faith  and  for  value  of, 
the  promissorj^  note  for  $3,250,  described  in 
his  cross-petition,  and  the  mortgage  given 
November  26,  1879,  to  secure  payment  of  the 
same;  that  said  mortgage  was  duly  recorded, 
and  was  the  first  and  best  lien  on  the  real  es- 
tate described  in  the  plaintiff's  petition  and  in 
the  cross-petition  of  Kemohan;  that  Durham 
was  not,  as  against  Kemohan,  entitled  to 
credits  for  the  sums  paid  by  him  to  McGill; 
and  that  there  was  due  to  Eernohan  from  War- 
ren Durham  on  the  note  for  $3,250  and  the 
mortgage  to  secure  payment  of  the  same,  with 
S  per  cent  interest  from  November  26,  1879, 
the  sum  of  $4,741.75.  Judgment  was  entered 
for  Kemohan  in  accordance  with  the  above 
findings,  to  which  Warren  Durham  and 
Stephen  Coddington  duly  excepted.  On  peti- 
tion in  error  by  Durham  and  Coddington  the 
circuit  court  held  that  the  court  of  common 
pleas  erred  in  finding  that  Durham  was  not  en- 
titled to  credit  for  the  payments  made  by  him 
upon  the  mortgage  note;'that  said  court  erred 
in  finding  that  the  lien  of  Coddington  was  a 
jimior  lien  to  that  of  Robert  Kemohan;  and 
that  said  court  erred  in  finding  that  Kemohan 
was  entitled  to  be  first  paid  his  claim  out  of  the 
proceeds  of  the  mortgaged  premises.  It  was 
therefore  ordered  and  adjudged  that  the  find- 
ings, judgment  and  decree,  and  orders  of  the 
court  of  common  pleas,  be  set  aside,  reversed 
and  held  for  naught;  that  the  cause  be  remand- 
ed to  the  court  of  common  pleas  for  a  new 
trial,  with  instructions  to  said  court  to  allow 
to  Durham,  upon  such  new  trial,  a  credit  for 
ail  the  pavments  upon  the  note  and  mortgage 
made  to  McGill;  and  that  the  liens,  as  between 
Coddington  and  Kemohan,  upon  the  mort- 
gaged premises  be  found  as  follows,  viz.: 
Coddington's  debt  to  be  a  valid  lien,  and  the 
first  lien  thereon,  and  Kemohan's  debt  to  be  a 
valid  lien,  and  the  second  lien  thereon.  To 
which  judgment  of  the  circuit  court  Kemo- 
han excepted,  and  asks  this  court  to  reverse 
the  same. 

Me9sr%.  Wulsin  ft  Perkins  and  Frank 
O.  Suire»  for  plaintiff  in  error: 

Coddington  never  became  the  owner  of  the 
debt  secured  by  the  mortgage,  nor  of  the  note 
evidencing  such  debt.  It  is  the  debt  as  such, 
and  not  the  note  as  such,  which  is  secured  by 
the  mortgage. 

Fisher  v.  Mossman,  11  Ohio  St.  42;  Neddt  v. 
Worts,  37  Ohio  St.  378;  Kuhns  v.  McGeah,  88 
Ohio  St.  468. 

By  the  transfer  of  the  securities  Kemohan 
became  the  owner  of  the  note,  and  had  he 
known  the  fraud  he  could  have  compelled  its 
delivery. 

After  this  transaction,  McGill  no  longer  had 
any  interest  in  either  note,  mortgage  or  debt. 

Daniel,  Neg.  Inst.  §§  748,  74b«  /  Jones, 
Mort.  g^  805,  834. 

The  holder  of  a  promissory  note,  who  took 
it  after  maturity,  holds  it  subject  to  every  ob- 
jection, including  equitable  set-off,  to  which  it 
was  subject  in  the  hands  of  his  assignor. 

Baker  v.  Einsey,  41  Ohio  St.  404. 

Coddington  took  the  note  for  Kemohan,  and 
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Kemohan  is  entitled  to  it  from  him.  There  is 
no  estoppel,  no  equity  in  Coddington's  favor. 

Be  afuropeaii  Bank,  L.  R.  6  Ch.  App.  359 ; 
Osborn  v.  McClelland,  1  West.  Rep.  221,  43 
Ohio  St.  284;  Qreenwellv.  Haydan,  78  Ky.  332, 
cited  in  43  Ohio  St.  304;  Timberman  v.  ffawley,  2 
arcuit  Ct.  Rep.  37;  Bush  v.  Lathrop,  22  N.  Y. 
535 ;  Trustees  of  Union  College  v.  Wheeler,  61 
N.  Y.  121 ;  Greene  v.  Warnick,  64  N.  Y.  220  ; 
8chafer  v.  Reilly,  50  N.  Y.  67. 

Durham  is  not  entitled  to  payments  made  to 
McGill. 

Daniel,  Neg.  Inst.  §§  725,  748.  748a,  1233. 
1233a;  1  Chitiy,  Bills  and  Notes,  10th  ed.  167; 
Smith  V.  PicJcering,  Peake,  N.  P.  50 ;  Arden 
V.  Watkins,  3  East,  317;  Ex  parte  Greening,  13 
Ves.  Jr.  206;  Kx  parte  Mowbray,  1  Jac.  &  W. 
428;  Ex  parte  Hall,  1  Rose,  14;  Anonymous,  1 
Campb.  492,  note;  Watkins  v.  Maule,  2  Jac.  & 
W.  287;  Baggarly  v.  Goither,  2  Jones,  Eq.  80; 
Osborn  v.  McClelland,  Timberman  v.  Haioley, 
Bush  V.  Lathrop,  Trustees  of  Union  College  v. 
Wheeler,  Sehafer  v.  BeiUy  and  Greene  v.  War- 
nick,  supra. 

A  note  can  be  paid  before  it  is  due  only  at 
the  peril  of  the  party  paying  it. 

2  rarsons,  Notes  and  Bills,  214;  De&lm  v. 
Fuller,  cited  in  Chitty,  Bills,  chap.  6,  p.  586  ; 
Story,  Prom.  Notes,  §  884;  Coffman  v.  Bank 
of  Kentucky,  41  Miss.  212;  Brayley  v.  EUis,  71 
Iowa,  155 ;  Jones.  Mort.  §  956 ;  Wheeler  v. 
Guild,  20  Pick.  545;  Clark  v.  Igelstrom,  51 
How.  Pr.  407;  Brown  v.  Blydenburgh,  7  N.  Y. 
142 ;  Holliger  v.  Bates,  1  West.  Rep.  516,  43 
Ohio  St.  437. 

Messrs,  S.  B.  Deal  and  Mallon  &  CoflTee 
for  defendants  in  error. 

Dickman,  «7..  delivered  the  opinion  of  the 
court: 

The  petition  of  Kinney,  the  plaintiff  in  the 
original  action,  having'  been  dismissed,  and 
judgment  rendered  agamst  him,  to  which  he 
took  no  exception,  and  instituted  no  proceed- 
ing in  error,  the  only  questions  which  we  need 
consider  are:  (1)  Whether  Kemohan.  as 
against  Coddington,  is  entitled  to  be  first  paid 
his  lien  out  of  the  proceeds  of  the  sale  of  the 
mortgaged  premises;  and  (2)  whether  Durham 
is  entitled  to  credit  for  his  payments,  or  any 
portion  thereof,  upon  the  note  of  $8,260,  ex- 
ecuted by  him  to  McGill  or  order,  on  Novem- 
ber 26,  1879.  made  payable  one  year  after  date, 
and  secured  by  mortgage  on  real  estate. 

1.  As  conceded  in  the  agreed  statement  of 
facts,  McGill,  being  indebted  to  Kemohan, 
assigned  and  transferred  to  him,  as  collateral 
security,  before  the  maturity  of  Durham's  note 
for  the  above-named  amount,  the  mortgage 
executed  to  secure  the  payment  of  the  same 
and  what  purported  to  be  the  genuine  note 
itself,  but  which  proved  to  be  a  forgery  of  the 
note.  The  assignment  on  the  mortgage  reads 
as  follows:  **  For  value  received  I  assign  and 
transfer  the  within  mortgage  and  the  note 
secured  thereby  to  Robert^Kemohan,  his  rep- 
resentatives ana  assigns.  July  21 ,  1880.  Wm. 
R.  McGill." 

After  the  maturity  of  the  note,  to  wit,  on 
February  22,  1881,  McGill,  being  also  indebted 
to  Coddington,  indorsed  and  delivered  to  him 
as  collateral  security  the  genuine  note.  Cod- 
dington, relying  upon  the  promise  of  McGill 
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to  deliver  to  him  the  mortgage, — which  he 
never  did  deliver, — received  the  note  in  good 
faith  and  for  value,  and  without  any  knowl- 
edge or  information  as  to  the  previous  assign- 
ment of  the  mortgage  to  Kemohan,  until 
proved  on  the  trial;  and  Kemohan  received  the 
forged  note  and  mortgage  and  contract  of 
assignment  thereof  in  good  faith,  and  for  value, 
and  without  any  knowledge  or  information  as 
to  the  forgery,  until  the  forgery  was  proven  on 
the  trial.  Prior  to  the  adoption  of  the  Code  of 
Civil  Procedure,  in  an  action  at  law  hy  the 
indorsee  and  holder  of  a  promissory  note,  pay- 
able to  any  person  or  order,  against  the  maker, 
the  maker  could  not,  when  ne  did  not  deny 
the  signature  and  indorsement,  defend  against 
the  indorsee  on  the  ground  that  he  was  not  the 
owner  of  the  paper;  nor  could  a  third  party, 
except  in  equiiv,  intervene  and  claim  the  note. 
Sections  1,  2.  Act  Feb.  25,  1820  (1  Swan  &  C. 
862);  sections  8171,  8172,  Rev.  Stat.;  Way  v. 
JRiehardgon,  8  Gray,  412.  Section  8172  of  the 
Revised  Statutes  provides  that  an  indorsee,  to 
whom  such  note  is  made  payable  by  indorse- 
ment, may  in  his  own  name  institute  and 
maintain  an  action  thereon  against  the  maker. 
But  by  section  4998  of  the  Revised  Statutes 
(formerly  sections  26  and  26  of  the  Code)  all 
actions  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  provided  in 
sections  4994  and  4996.  This  provision  of  the 
Code  applies  to  negotiable  paper.  If,  there- 
fore, the  note  is  not  transferred  to  the  indorsee 
in  good  faith  and  upon  good  consideration, 
before  maturity,  it  is  a  good  defense  for  the 
maker  to  show  that  the  indorsee  is  not  the  real 
party  in  interest,  unless  he  is  authorized  to  sue 
under  section  4994  or  4995;  and  the  real  owner 
may  intervene  and  by  cross-petition  obtain  the 
relief  to  which  he  is  entitled  as  against  the 
indorsee  or  holder,  who  is  the  apparent  owner. 
Eernohan  accordingly,  in  his  cross -petit  ion, 
claims  that  the  note  for  $8,250  was  never  law- 
fully assigned  to  or  held  by  Coddington;  that 
the  mortgage  security  was  never  owned  or  held 
by  Coddin^D,  and^hat  he  has  no  lien  on  or 
interest  in  the  mortgaged  premises;  and  that 
he,  Eernohan,  is  the  owner  of  the  note  and 
mortgage,  and  has  the  first  and  best  lien  on  the 
real  estate  in  the  mortgage  described.  An  issue 
of  ownership  is  thus  presented  between  the 
two  claimants  of  the  note  and  mortgage,  both 
claiming  to  derive  a  good  title  from  McGill, 
the  payee.  As  between  Eernohan  and  McGill. 
the  ownership  beyond  dispute  passed  from  the 
payee  to  Eernohan.  Before  the  maturity  of  the 
note  the  payee,  for  value,  assigned  and  trans- 
ferred to  Eernohan,  in  writing,  the  mortgage 
and  the  note  thereby  secured.  The  mortgage 
was  delivered  at  the  time  of  the  assignment, 
and  by  the  simultaneous  indorsement  and  de- 
livery of  the  forged  note,  as  evidence  of  the 
debt  secured ,  Eernohan  became  the  holder  and 
owner  of  the  equitable  title  to  the  genuine  note. 
It  was  negotiable  paper,  to  which  he  acquired 
title  before  it  feU  due,  for  a  good  considera- 
tion, and  without  notice  of  any  defect  in  the 
instrument  that  was  delivered.  While  McGill. 
by  retaining  the  genuine  note,  may  have  been 
its  apparent  owner,  he  was  as  to  Eernohan  a 
fraudulent  holder,  and  the-  latter,  had  he  dis- 
covered the  fraud,  might  have  compelled  Mc- 
Gill to  deliver  to  him  the  genuine  paper.  As 
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to  legal  obligation,  the  position  of  McGill  was 
not  very  different  from  what  it  would  have 
been  had  he  delivered  the  genuine  note  to 
Eernohan  and  afterwards  stolen  it  from  him. 
McGill,  after  the  transfer,  had  no  longer  any 
interest  in  the  note  or  mortgage,  and  at  most 
was  only  a  trustee  for  Eernohan. 

What  now  are  the  rights  of  Coddington? 
The  genuine  note,  indorsed  by  the  payee  in 
blank,  was  indorsed  and  delivered  to  him  when 
overdue.  It  came  to  him  dishonored,  for  the 
fact  that  it  was  unpaid  after  maturity  was  a 
circumstance  of  suspicion.  Such  a  note,  past 
due,  no  longer  represented  a  distinct  and  defi- 
nite credit,  or  money  to  be  paid  at  a  certain 
period.  Coddington,  in  taking  the  paper,  was 
thus  put  upon  inquiry.  He  knew  that  the 
note  was  secured  by  mortgage,  and  was  put 
upon  his  guard  when  the  mortgage,  his  main 
security,  was  not  produced  at  the  nme  the  note 
was  indorsed  and  delivered.  McGill  at  the 
time  promised  to  deliver  to  him  the  mortgage, 
but  he  never  did  deliver  it.  Coddington  relied 
upon  the  promise,  and  took  the  risk.  Had  he 
exercised  the  requisite  care  and  diligence,  he 
might  have  found  that  the  morU^age  was  no 
longer  in  the  possession  of  McGill,  but  had, 
seven  months  before,  been  assigned  and  trans- 
ferred to  Eernohan.  Coddington,  we  think, 
should  be  held  as  having  constructive  notice 
of  the  rights  of  Eernohan  in  the  note  and 
mortgage.  In  Sterry  v.  Arden,  1  Johns.  Oh. 
261,  1  L.  ed.  188,  ChaneeUor  Eent  uses  the 
language:  "I  hold  him  chargeable  with  con- 
structive notice,  or  notice  m  law,  because 
he  had  information  sufficient  to  put  him  \rpou 
inquiry."  Whenever  a  party  has  information 
or  knowledge  of  certain  extraneous  facts,  which 
of  themselves  do  not  amount  to  nor  tend  to 
show  an  actual  notice,  but  which  are  sufficient 
to  put  a  reasonably  prudent  man  upon  inquiry 
respecting  a  conflicting  interest,  claim  or  nght, 
ana  the  circumstances  are  such  that  the  inquiry, 
if  made  and  followed  up  with  reasonable  care 
and  diligence,  would  lead  to  a  discovery  of  the 
truth, — to  a  knowledge  of  the  interest,  claim 
or  right  which  really  exists,— the  party  is  abso- 
lutely charged  with  a  constructive  notice  of 
such  interest,  claim  or  right.  The  presump- 
tion of  knowledge  is  then  conclusive.  2  Pom. 
Eq.  Jur.  §  608.  Coming  into  possession  of  the 
note  as  he  did,  Coddington  should  be  in  no 
better  position  than  McGill,  so  far  as  Eerno- 
han is  concerned,  and  should  stand**  in  the 
relation  of  a  trustee  for  Eernohan.  Negotiable 
paper,  not  paid  at  maturity,  being  regarded  as 
dishonored,  that  fact  is  equivalent  to  notice 
that  there  is  something  wrong  with  it;  and  he 
who  purchases  it  when  so  overdue  obtains  only 
such  title  and  rights  as  were  had  by  his  veudor. 
1  Edwards,  Bills  and  Notes,  §  517,  and  cases 
cited.    • 

In  Crossley  v.  Ham,  13  East,  498,  the  rule  is 
laid  down  that  one  who  acquires  the  bill  or 
note  after  maturity  is  chargeable  with  con- 
structive notice  of  any  flaw  in  the  right  or  title 
of  his  transferrer.  And  in  Angle  v.  NortJi- 
western  Mut.  L.  Ins.  Co,,  92  U.  S.  341, 23 L.  etl. 
560,  it  is  held  that  a  person  who  takes  a  bill 
which,  upon  the  face  of  it,  was  dishonored, 
cannot  be  allowed  to  claim  the  privileges  which 
belong  to  a  bona  fide  holder.  If  he  chooses  to 
receive  it  under  the  circumstances,  he  takes  it 
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with  all  the  infirnnties  belonging  to  it,  and  is 
in  no  better  condition  than  the  person  from 
whom  he  received  it.  The  authorities  are 
numerous  to  the  effect  that  the  purchaser  of  an 
overdue  or  dishonored  bill,  who  buys  it  from 
one  who  is  not  the  owner,  and  who  is  not 
authorized  to  sell,  acquires  no  title  as  against 
the  true  owner. 

Spencer,  J.,  in  Henderson  v.  Case,  81  La. 
Ann.  215,  applying  to  negotiable  iostruments 
the  general  principle  that  governs  the  transfer 
of  personal  property,  says  that  after  dishonor 
the  bill  or  note  falls  under  the  dominion  of  that 
fundamental  rule  of  property  that  *'  the  sale  of 
the  thing  of  another  is  void."  **  Purchasers  of 
notes  or  bonds  past  due  take  nothing  but  the 
actual  right  and  title  of  the  vendors.  Chase. 
Ch.  J,,  in  Texas  v.  White,  74  U.  8.  7  Wall.  735, 
19  L.  ed.  240. 

This  species  of  property,  when  purchased 
overdue  from  one  who  is  not  the  real  owner 
and  has  no  authority  to  sell,  is  thus  placed  in 
the  same  class  with  other  goods  and  made 
subject  to  the  well-recognized  rule  that  if  the 
seller  was  not  the  owner,  and  had  no  authority 
from  the  owner  to  sell,  the  buver  will  have  no 
title  whatever  to  the  property  he  has  bought  as 
against  the  true  owner,  although  purchased 
in  the  ordinary  course  of  trade.  Roland  v. 
Gvndy,  6  Ohio,  202. 

Buying  the  paper  after  it  is.  dishonored,  the 
purchaser  who,  when  put  on  his  ^uard,  does 
not  seek  the  knowledge  which  he  might  obtain 
by  using  reasonable  diligence,  cannot  complain 
if  the  law  charges  him  with  constructive  notice 
of  such  infirmity  of  title  as  attaches  to  the 
instrument  in  the  hands  of  him  from  whom  he 
acquired  it,  and  permits  him  only  to  stand  in 
the  shoes  of  his  vendor  or  indorser.  Nor  is 
the  indorsee  or  purchaser  after  maturity  placed 
in  such  situation  only  as  regards  equities  that 
may  exist  between  the  maker  of  the  note  and 
the  payee,  who  indorsed  or  transferred  the 
instrument 

It  is  held  in  England  that,  if  there  be  an 
equity  attaching  directly  to  the  bill  or  note  it- 
self, it  may  be  asserted  against  an  indorsee 
after  maturity  by  a  third  party  who  claims  the 
right  to  follow  the  bill.  And  Mr.  Daniel,  in 
hfi  work  on  Negotiable  Instruments,  says :  ''If 
the  equity  be  a  claim  of  some  right  to  the  in- 
strument directly  attached  to  it,  we  perceive 
no  good  reason  why  it  may  not  be  asserted 
against  an  indorsee  after  maturity  by  any  party 
whatsover."    Section  7286. 

In  the  case  at  bar  the  outstanding  equitable 
title  in  Kemohan  to  the  note  in  question  was 
an  equity  attaching  to  the  instrument  itself, 
which  he  might  assert  against  Coddington,  the 
indorsee,  after  maturity. 

This  doctrine  is  well  illustrated  in  the  case 
Be  European  Bank,  L.  R.  5  Ch.  App.  358,  where 
bills  transferred  after  maturity  were  purchased 
with  mone}'  stolen  from  one  who  claimed  the 
bills  as  o^ner.  Demetrio  Papa,  the  manager 
of  the  Oriental  Bank,  abstracted  moneys  of  that 
bank,  and  with  them  bought  certain  overdue 
bills  of  exchange.  In  April,  1867,  the  East- 
em  Bank,  promoted  by  Papa,  was  registered, 
of  which,  until  the  following  July,  Papa  was 
the  sole  director.  These  bills  Papa  sold  to  the 
Eastern  Bank,  and  paid  himself  for  them  out 
of  its  funds.  The  Eastern  Bank,  as  the  holder, 
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having  proved  the  bills  against  the  company 
on  which  they  were  drawn  and  accepted,  to 
wit.  the  European  Bank,  it  was  held  that  the 
claim  of  the  Oriental  Bank  to  the  bills,  as  hav- 
ing been  purchased  with  its  money,  was  an 
equity  attaching  to  the  bills ;  that  the  Eastern 
Bank,  having  purchased  them  overdue,  took 
subject  to  this  equity.  '*The  bills,"  said  Sir 
G.  il.  Giffard,  L.  «/.,  "were  overdue  when  the 
Eastern  Bank  took  them.  There  were  equities 
affecting  the  bills ;  and  the  Eastern  Bank  has 
no  better  title,  either  legal  or  equitable,  than 
Demetrio  Papa."  In  this  case  the  court  fol- 
lowed the  rights  of  third  parties,  although 
their  connection  with  the  bills  or  title  to  the 
same  was  only  an  equitable  one  founded  upon 
the  doctrine  of  resulting  or  presumptive  trusts. 
That  Coddington,  as  indorsee  of  the  note  after 
maturity,  acquired  no  better  title  to  it  than 
McGill  nad  as  against  Kemohan,  finds  ample 
support  in  the  case  of  Osbom  v.  McGleUand,  48 
Ohio  St.  284, 1  West.  Rep.  221.  Mrs.  Osborn, 
for  value  received,  made  and  delivered  to  Mrs. 
Faxon  her  negotiable  note,  payable  to  the  order 
of  Mrs.  Faxon  in  fi've  years,  secured  by -mort- 
gage. Two  years  before  the  same  became  due, 
Mrs.  Faxon,  without  consideration,  and  solely 
for  the  accommodation  of  Bartlit  &  Smi^, bank- 
ers, loaned  the  same  temporarily  to  them,  to 
enable  them  to  use  the  same  as  collaterals  for 
a  loan  to  meet  a  present  emergency,  Bartlit  & 
Smith  promising  to  safely  keep  and  return 
them.  Bartlit  &  Smith  dia  not  use  them,  but 
they  were  suffered  to  remain  in  their  custody 
until  after  the  note  became  due,  when  Smith, 
the  survivor  of  Bartlit  &  Smith,  without  the 
knowledge  of  Mrs.  Faxon,  or  without  author- 
ity from  her,  hypothecated  them  to  McClelland 
by  delivery,  merely  saying  the  note  would  be 
paid.  McClelland  took  the  same  in  good  faith, 
and  for  full  value,  but  without  inquiry,  guar- 
anty or  indorsement  by  Smith,  relying  solely 
on  his  possession  and  the  blank  indorsement 
of  Mrs.  Faxon  that  Smith  was  the  owner.  It 
was  held  that  McClelland,  having  acquired  the 
note  after  due,  and  without  inquiry,  acquired 
no  better  title  than  Smith  bad  ;  and,  as  Smith 
had  neither  title  nor  interest  which  was  good 
against  Mrs.  Faxon,  he  transferred  none  to 
McClelland  that  in  equity  gave  him  the  right 
to  foreclose  the  mortgage  as  against  the  real 
owner.  Smith  was,  in  fact,  a  mere  bailee  or 
custodian,  with  no  interest  in  the  note.  He 
was,  however,  lawfully  in  possession  of  it  as 
legal  holder,  which,  with  the  indorsement  in 
blank  by  Mrs.  Faxon,  were  badges  of  owner- 
ship. The  mortgage  was  hypothecated,  and 
delivered,  with  the  note,  to  McClelland,  and 
its  absence,  therefore,  could  not,  as  in  the  case 
at  bar,  excite  suspicion,  and  prompt  inquiry. 
But,  the  note  being  past  due  and  discredited 
when  transferred  to  McClelland,  he  was  not 
permitted  to  devest  Mrs.  Faxon  of  the  tme 
ownership.  If  Smith,  into  whose  custody  the 
note  had  lawfully  come,  could  confer  upon  his 
transferee  no  better  right  or  title  than  he  him- 
self had,  still  less  coula  McGill,  who  held  the 
genuine  note  through  gross  fraud  practiced  up- 
on Kerhohan,  give  a  better  right  or  title  to  it 
than  he  himself  had. 

In  the  case  of  Oreenwell  v.  Haydon,  78  Ky. 
382,  there  was  a  contention  between  the  ap- 
pellant and  appellee  as  to  the  ownership  of  a 
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coupon  bond.  Cofer,  Jl,  in  delivering  the 
opinion  of  the  court,  said  :  "There  is  another 
class  of  cases  in  which  the  title  to  the  obliga- 
tion was  involved.  The  case  at  bar  belongs  to 
that  class.  There  is  no  question  here  between 
the  holder  and  the  maker.  It  is  a  question  as 
to  the  right  to  receive  whatever  sum  the  maker 
may  owe,  and  not  as  to  whether  the  maker 
shall  pay  his  obligation  in  whole  or  in  part. 
This  aistlnction  seems  not  to  have  been  always 
kept  in  view,  and,  as  a  natural  result,  the 
authorities  are  in  some  confusion,  decisions  in 
one  class  of  cases  being  often  quoted  in  the  dis- 
cussion of  cases  belonging  to  another  class." 
But  the  conclusion  reach^  in  the  opinion  was 
that  whoever  takes  a  bill  or  negotiable  note  af- 
ter maturity  takes  it,  so  far  as  the  title  to  and 
inte^ty  of  the  paper  is  concerned,  upon  the 
credit  of  the  person  from  whom  he  receives  it. 
He  gets  whatever  right  and  title  that  person 
had,  and  no  more. 

2.  Is  Durham,  the  maker,  entitled  to  credit, 
as  against  Kemohan,  for  the  several  sums  paid 
by  him  to  McGill  on  the  note  ?  Those  pay- 
ments were  made  in  part  before  the  transfer  of 
the  note  and  mortgage  to  Kemohan,  and  before 
the  maturity  of  the  note,  and  partly  after  the 
indorsement  and  delivery  of  the  genuine  note 
to  Coddington,  to  wit,  after  its  maturity.  But 
when  Durham  made  payments  on  his  note 
from  time  to  time  to  McGill  the  note  was  not 
produced,  and  no  receipt  or  memorandum  of 
payment  was  ever  noted  on  the  instrument  ex- 
cept one  indorsement  of  interest  on  the  day  of 
maturity,  McGill  stating  to  Durham  that  he 
would  credit  the  payments  upon  his  note  when 
he  went  to  the  saie  deposit,  where  the  note  was 
kept  for  safety,  and  Durham  relying  upon  the 
statement,  without  seeing  that  the  credit  was 
actually  given.  The  rule  is  well  established 
that  part  payment  made  on  a  negotiable  in- 
strument should  be  ndnuted  or  entered  on  the 
paper  itself;  and  when  the  instrument  comes 
into  the  hands  of  a  bona  fide  holder  for  value 
before  maturity,  with  no  memorandum  or 
other  notice  of  part  payment  thereon,  it  can- 
not be  set  up  as  a  defense  against  him.  8 
Randolph,  Com.  Paper,  §  1414. 

In  Brayley  v.  Ellis,  71  Iowa,  155,  it  is  said 
that  ordinarily  the  maker  of  a  note,  when  he 
makes  a  partial  payment  thereon,  sees  that  it  is 
properly  indorsed  on  the  note.  In  that  case, 
where  the  mortgagee  of  land  sold  and  assigned 
the  secured  notes  before  maturity,  and  after- 
wards fraudulently,  and  without  the  knowledge 
of  his  assignee,  received  from  the  mortgagor, 
who  was  1^  to  believe  that  he  still  owned  the 
notes,  a  partial  payment  thereon,  taking  only 
a  receipt  therefor,  and  the  mortgagor  after- 
wards sold  the  land  to  another,  it  was  held,  in 
an  action  by  the  assignee   to   foreclose   the 


mortgage,  that  he  was  entitled  to  recover,  as 
against  the  mortpragor  and  the  land,  the  whole 
amount  of  the  notes,  regardless  of  the  partial 
payment  so  negligently  made  by  the  mortgagor. 
See  also  Clark  v.  Igelstrom,  61  How.  Pr.  407 ; 
Chitty,  Bills,  423;  Oooper  v.  Davies,  1  Esp.  463 ; 
2  Edwards,  Bills  and  Notes,  §  783 ;  Brown 
V.  Blydenburgh,  7  N.  Y.  141 ;  1  Jones.  Mort. 
§  956. 

Five  several  payments  were  made,  in  good 
faith,  by  Durliam  to  the  payee,  of  which  there 
was  no  memorandum  on  the  note.  The  non- 
production  of  the  papier  at  the  time  was  suffi- 
cient to  awaken  inquiry,  and  did  draw  from 
the  payee  a  promise  that  he  would  give  the 
proper  credits.  Had  the  genuine,  instead  of 
the  spurious,  note  been  transferred  to  Kemo- 
han, unquestionably  he  would  have  held  it  free 
from  any  deduction  of  payments  by  Durham 
that  were  not  apparent  on  the  paper  itself.  He 
would  not  have  been  subject  to  other  equitiea 
between  the  maker  and  payee.  It  is  true,  Mo- 
Gill  did  not  transfer  to  Kemohan  the  ^nuine 
note,  but  a  forged  note  in  its  stead.  Yet  Dur- 
ham permitted  the  genuine  note,  notwithstand- 
ing his  payments,  to  continue  in  all  respects  as 
when  it  first  left  his  hands,  with  no  mark  or 
acknowledgment  upon  it  of  the  payment  of 
the  several  sums  he  paid  from  time  to  time ; 
and  when  McGill  transferred  the  forged  in- 
strument to  Kemohan  it  was  the  counterfeit 
presentment  of  the  note  as  Durham  had  negli- 
gently suffered  it  to  remain,  with  nothing  there- 
on to  indicate  a  reduction  of  the  amount  called 
for  on  its  face.  If  Durham  had  demanded 
that  the  note  and  mortgage  be  exhibited  in 
order  that  his  payments  might  be  indorsed  on 
the  note,  he  would  have  discovered  that  on 
July  21,  1880,  the  mortgage  was  transferred  to 
Kemohan,  and  might  also  have  discovered  by 
due  investigation  the  fraud  of  McGill,  and  the 
situation  and  true  ownership  of  the  note.  Un- 
der the  circumstances  we  think  that  Durham 
failed  to  exercise  the  ordinary  care  in  having 
the  amounts  paid  by  him  properly  credited  on 
his  note ;  and,  as  against  Kemohan,  no  allow- 
ance should  be  made  to  him  for  any  portion  of 
those  amounts  out  of  the  proceeds  of  the  sale 
of  the  mortgaged  premises.  As  to  Codding- 
ton, an  indorsee  after  maturity,  he  took  the 
note  subject  to  all  payments  that  bad  been 
made  by  Durham  at  the  time  he  received  the 
instrument,  but  free  from  any  of  the  payments 
made  by  Durham  to  McGill  after  he  received 
the  note. 

From  the  foregoing  considerations  our  con- 
clusion is  that  the  judgment  of  the  Circuit 
Court  should  he  reversed,  and  that  of  the  Court 
of  Common  Pleas  affirmed. 

Judgment  accordingly. 


CALIFORNIA  SUPREME  COURT. 
Scott, 


Kirk  E.  SMITH  et  at.,  by  P.  M. 
Thehr  Guardian,  Bespts., 


Eliza  J.  0LM8TEAD  et  al.,  AppU. 
(....CaL....) 

The  shares  of  children  who  are  not  men- 
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tioned  in  the  will  of  their  father,  and 

who  are  entitled  by  statute  to  the  same  shares  in 
his  estate  **aB  if  he  had  died  Intestate,"  are  not 
affected  by  a  power  of  sale  oontalned  in  the  will. 

(April  8,  ISOL) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior   Court  for  Los  Angdea 
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County,  in  favor  of  plaio tiffs  in  an  action 
brought  to  quiet  title  to  certain  real  estate. 
Affirmed^ 

The  facts  are  stated  in  the  opinions. 

Mewn.  Cl&apman  ft  Hendrick  for  appel- 
lants. 

Jfessrs.  £•  Edg^ur  Galbreth  and  Ander- 
son* Fits^erald  ft  Anderson  for  re- 
spondents. 

The  case  was  originally  heard  in  Depart- 
ment 1,  where  on  January  25,  1890,  Hayne, 
C,  filed  the  following  opinion: 

Suit  to  quiet  title.  Judgment  for  plaintiffs. 
Defendants  appeal.  In  1880  the  owner  of  the 
property  died  leaving  a  will  by  which  the 
whole  property  was  devised  to  the  widow,  who 
was  made  sole  executrix  without  bonds,  and 
it  was  provided  that  **8he  have  absolute  power 
to  sell  any  or  all  of  said  real  and  personal  prop- 
erty at  public  or  private  sale,  with  or  without 
advertiaement,  and  without  application  to  any 
court,  and  without  approval  or  authority  of 
any  court  whatever."  The  will  was  admitted 
to  probate,  and  letters  testamentary  were  is- 
sued to  the  widow.  Acting  under  the  power 
contained  in  the  will,  she  s^d  the  property  to 
the  defendant  Eliza  J.  Olmstead  without  ob- 
taining an  order  of  sale  from  the  probate  court. 
She  reported  ber  proceedings  to  the  court,  how- 
ever, and  an  order  confirming  the  sale  was 
made,  and  a  conveyance  executra.  The  plain- 
tiffs are  the  four  minor  children  of  the  testator. 
They  were  not  mentioned  or  in  any  way  re- 
ferred to  in  the  will,  and  claim  as  pretermitted 
heirs.  The  main  question  argued  is  whether 
tike  power  of  sale  given  by  the  will  authorized 
a  sale  of  the  children's  interests  without  the  pre- 
vious sanction  of  the  probate  court  required  by 
the  Code  of  Civil  Procedure  in  ordinary  cases. 
This  seems  to  us  to  be  a  question  of  construc- 
tion. The  provision  of  the  Civil  Code  in  rela- 
tion to  a  child  of  whom  no  mention  is  made  in 
a  will  is  that  he  "must  have  the  same  share  in 
the  estate  of  the  testator  as  if  he  had  died  in- 
testate, and  succeeds  thereto  as  provided  in  the 
preceding  section."  Civil  Code.  §  1807.  The 
"preceding  section"  is  in  relation  to  children 
bom  after  the  makine  of  the  will,  either  dur- 
ing the  lifetime  of  me  testator  or  after  his 
death,  and  provides  that  such  a  child  "suc- 
ceeds to  the  same  portion  of  the  testator's  real 
and  personal  property  that  he  would  have  suc- 
ceeded to  if  the  testator  had  died  intestate." 
So  far  as  the  question  in  hand  is  concerned 
these  provisions  are  in  substance  the  same  as 
those  of  the  Statute  of  Wills  previously  in 
force.  The  provision  of  the  Code  of  Civil 
Procedure  in  relation  to  powers  of  sale  is  sub- 
stantiaUy  the  same  as  section  178  of  the  old  Pro- 
hate  Act,  as  amended  in  1861,  and  is  as  fol- 
lows: "Sec.  1561.  When  proi)erty  is  directed 
by  the  will  to  be  sold,  or  authority  is  given  in 
the  "wVl  to  sell  property,  the  executor  may  sell 
any  property  of  the  estate  without  order  of  the 
court,  and  at  either  public  or  private  sale,  and 
with  or  without  notice,  as  the  executor  may 
determine,  but  the  executor  must  make  return 
of  such  sales  as  in  other  cases;  and  if  directions 
are  given  in  the  will  as  to  the  mode  of  selling, 
or  the  particular  propertv  to  be  sold,  such  di- 
rections must  be  observea.  In  either  case,  no 
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title  passes  unless  the  sale  be  confirmed  by  the 
court." 

We  do  not  find  that  the  cases  in  this  State 
cited  by  counsel  determine  the  question  pre- 
sented. 

In  Delaney's  Estate,  49  Cal.  76,  it  was  held 
that  where  the  lej^  title  is  devised  to  the  ex- 
ecutor the  provisions  requiring  order  of  sale, 
confirmation,  etc.,  do  not  apply. 

Id  Dvrham'a  Estate,  Id.  495,  it  was  held  that 
where  the  legal  title  is  not  devised  to  the  ex- 
ecutor, and  he  has  a  naked  power  of  sale,  the 
provision  requiring  a  confirmation  applies,  and 
that  such  confirmation  must  be  according  to 
prescribed  formalities.  The  latter  decision  is 
not  in  point,  because  here  there  was  a  confir- 
mation, to  which  no  objection  is  taken.  And 
the  former  decision  is  not  in  point,  because  it 
is  settled  that  the  legal  title  descends  to  and 
vests  in  the  pretermitted  heir,  who  becomes  a 
tenant  in  common  with  the  devisees,  if  there 
are  any  valid  devises.  Pearton  v.  Pearson 
46  Cal.  627.  This  latter  case,  however,  while 
it  shows  that  the  rule  laid  down  in  Delaney't 
Estate  has  no  application,  does  not  deter- 
mine the  question  involved  here,  which  is 
whether  the  omitted  child  takes  the  title  sub- 
ject to  the  power  of  sale  or  not. 

In  Oregon  it  has  been  held  that  a  power  of 
sale  in  a  will  does  not  cover  the  interest  of  a 
posthumous  child  not  mentioned  in  the  will. 
JSort/irop  V.  Marquam,  16  Or.  178.  In  that 
State,  however,  the  Statute  provided  that  so 
far  as  such  child  was  concerned  the  testator 
"shall  be  deemed  to  die  intestate,"  which  is 
somewhat  broader  language  than  that  of  our 
Statute. 

In  New  York  the  Statute  is  substantiallv  the 
same  as  ours.  And  in  that  State  it  is  hela  that 
the  share  of  a  child  born  between  the  making 
of  the  will  and  the  death  of  the  testator,  and 
not  mentioned  in  the  will,  is  not  affected  by  a 
power  of  sale  contained  in  the  will.  Smith  v. 
Bodertson,  89  N.  Y.  658. 

The  argument  in  favor  of  the  omitted  child 
seems  to  be  that  if  the  testator  had  died  intes- 
tate the  interest  of  such  child  could  only  be 
sold  in  certain  cases,  and  after  certain  formali- 
ties, and  that  the  Statute  provides,  in  sub- 
stance, that  the*  omitted  child  shall  inherit 
from  the  testator  "as  if  he  had  died  intestate.'^ 
The  argument,  on  the  other  side,  is  that  the 
Statute  only  provides  that  the  omitted  child 
shall  inherit  "the  same  share"  as  if  the  testator 
had  died  intestate,  and  that  while  such  share 
goes  to  the  child  it  is  subject  to  the  other  pro- 
visions of  the  will.  Each  of  these  arguments 
seems  to  us  to  assume  the  real  question  in  dis- 
pute. And  the  case  is  such  that  no  satisfac- 
tory conclusion  can  be  reached  from  a  consid- 
eration of  the  mere  language  of  the  Statute. 
But  we  think  that  a  due  regard  for  the  inter- 
ests of  pretermitted  heirs  reauires  that  the  safe- 
guards provided  by  law  against  improper  sales 
of  their  property  should  only  be  dispensed 
with  in  a  clear  case;  that  this  cannot  be  said  to 
be  a  clear  case,  because  the  law  presumes  that 
the  omission  of  all  mention  of  a  child  was 
from  accident,  misapprehension  or  forgetful- 
ness,  and  it  cannot  be  concluded  with  any  de- 
gree of  certainty  that  the  testator  would  have 
given  a  power  of  sale  of  the  child's  interest  if 
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the  fact  that  it  would  have  an  interest  had 
been  present  to  his  mind.  If,  for  example,  a 
testator  supposes  that  his  child  is  dea(C  and 
under  that  oelief  devises  his  whole  property  to 
one  not  of  his  blood,  it  is  very  natural  that  he 
should  make  such  devisee  sole  executor,  and 
give  him  unrestricted  power  of  sale.  But 
would  he  have  given  such  power  to  the  devisee 
if  he  had  known  that  his  child  was  alive,  and 
would  inherit  the  whole  estate?  Upon  the 
whole,  though  the  matter  is  not  free  from 
doubt,  we  think  it  better  that  the  rule  laid  down 
by  the  New  York  case  should  be  followed,  viz. : 
that,  inasmuch  as  the  devise  of  the  child's  in- 
terest is  inoperative,  the  power  of  sale  of  his 
interest  should  be  construed  not  to  apply  to  it. 
The  order  of  confirmation  was  not  conclusive 
of  the  legality  of  the  sale.  We  therefore  ad- 
vise that  the  Judgment  appealed  from  be  af- 
firmed. 
We  concur:    Belcher,  C,  C. ;  Gibson,  C, 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion the  judgment  appealed  from  is  affirmed. 

A  rehearing  was  subsequently  granted  and  on 
April  8,  1891,  DeHaven.  </.,  delivered  the 
opinion  of  the  court: 

This  is  an  action  for  the  purpose  of  deter- 
mining conflicting  claims  to  real  property. 
The  record  shows  that  one  Z.  B.  Smith,  now 
deceased,  in  his  lifetime  made  his  last  will,  by 
which,  after  directing  the  payment  of  his  debts, 
he  in  terms  gave  to  his  wife  all  of  his  property , 
with  "absolute  power  to  sell  any  or  all  of 
said  real  and  ]>er8onal  property,  at  public  or 
private  sale  with  or  without  advertisement, 
and  without  any  application  to  anv  court,  and 
without  approval  or  authority  of  any  court 
whatever."  In  a  subsequent  clause  tne  wife 
was  also  named  as  executrix  of  the  will.  She 
duly  qualified  as  such,  and  sold  to  the  defend- 
ants the  property  described  in  the  complaint. 
Such  sale  was  made  without  any  previous  or- 
der therefor,  but  was  afterwards  confirmed  by 
the  court  in  which  the  administration  of  her 
deceased  husband's  estate  was  pending.  The 
land  was  community  property.  The  record 
does  not  show  that  the  sale  was  necessary  for 
any  of  the  reasons  stated  in  section  1586  of  the 
Code  of  Civil  Procedure;  that  is,  in  order  "to 
pay  the  allowance  of  the  family,  or  the  debts 
outstanding  against  the  decedent,  or  the  debts, 
expenses  or  charts  of  administration,  or  leg- 
acies." The  plam tiffs  are  minor  children  of 
the  said  Z.  B.  Smith,  deceased,  and  are  not 
provided  for  in  said  will;  nor  does  the  will 
show  that  the  omission  to  provide  for  them 
was  intentional.  There  has  never  been  any 
distribution  of  this  property,  and  the  adminis- 
tration of  the  estate  of  said  Smith  is  still  pend- 
ing. The  judgment  of  the  court  below  was  in 
favor  of  plaintiffs,  and  the  defendants  appeal. 
This  judgment  was  affirmed  by  Department  1 
of  this  court,  on  January  25,  1890,  but  a  re- 
hearing was  granted,  and  the  case  is  now  be- 
fore the  court  in  bank  for  determination. 

The  question  for  decision  is  whether,  upon 
the  facts  as  here  stated,  the  power  of  sale  con- 
tained in  the  will  Is  so  far  operative  against  the 
plaintiffs  that  a  sale  made  under  it,  and  con- 
firmed by  the  court,  transferred  to  the  defend- 
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ants  the  title  to  the  land  in  controversy.  To 
determine  this,  a  brief  reference  to  the  plain 
language  of  the  law,  relating  to  wills,  and  the 
right  to  succession  of  property  of  a  decedent 
in  the  absence  of  a  will  disposing  of  it,  is  neces- 
sary. By  section  1307  or  the  Civil  Code  it  is 
provided  that  where  a  testator  omits  to  pro- 
vide in  his  will  for  any  of  his  children,  unless 
it  appears  that  such  omission  was  intentional, 
such  child  "  must  have  the  same  share  in  the 
estate  of  the  testator  as  if  he  had  died  intes- 
tate, and  succeeds  thereto,  as  provided  in  the 
preceding  section."  That  is,  * 'the  child  suc- 
ceeds to  the  same  portion  of  the  testator's  real 
and  personal  property  that  he  would  have  suc- 
ceeded to  if  the  testator  had  died  intestate." 
Civil  Code,  §  1806. 

We  are  unable  to  construe  these  sections 
otherwise  than  as  declaring  that  the  pretermitted 
child  succeeds  immediately,  by  operation  of 
law,  to  the  same  portion  of  the  testator's  real 
property  as  if  no  will  had  been  made ;  that  as 
to  such  portion  the  testator  is  to  be  regarded  as 
dying  intestate,  and  its  succession  is  directed 
by  law,  and  not  by  the  will.  And,  as  a  neces- 
sary legal  consequence  o'f  this  construction,  it 
would  follow  that  every  provision  in  the  will, 
directly  or  indirectly  attempting  to  dispose  of 
such  portion  of  the  estate,  except  for  the  dis- 
charge of  the  decedent's  debts,  or  other  charses 
accruing  in  due  course  of  administraUoq,  is  in- 
operative as  against  such  child.  As  to  the 
rights  of  a  pretermitted  child,  under  these  sec- 
tions, this  court  has  heretofore  held :  '  'In  other 
words,  the  child  succeeds  to  the  same  portion 
of  the  testator's  real  and  personal  property  that 
he  would  have  succeeded  to  if  the  testator  had 
died  intestate."  WardeWa  Egtate,  67  Cal.  489. 
Sections  16  and  17  of  the  Act  concerning  wills, 
(Hit.  Qen.  Laws,  p.  1086),  and  section  1  of  the 
Statute  of  Descents  and  Distributions  ( Id.  p. 
828),  are  substantially  the  same  as  the  provis- 
ions of  our  Civil  Code  relating  to  the  same  sub- 
jects; and  this  court  in  Pearson  v.  Pearson,  46 
Cal.  600,  basing  its  decision  on  these  Statutes, 
held,  explicitly, that  the  pretermitted  child  takes 
the  same  share  in  the  estate,  and  holds  by  the 
same  title,  as  though  the  testator  had  died  in- 
testate. 

Now,  in  the  case  of  a  person  dying  intestate, 
his  estate  descends  and  vests  immediately  In 
his  heirs,  subiect  only  to  the  payment  of  the 
debts  of  deceaent,  the  expenses  of  administra- 
tion and  the  family  allowance.  This  is  not 
only  clear  from  sections  1888,  1884,  1886  and 
1402  of  the  Civil  Code,  but  was  so  expressly 
held  by  this  court  in  Brenham  v.  Story,  39  Cat 
188,  under  statutes  substantially  the  same,  the 
court  saying:  "Upon  the  death  of  the  ances- 
tor, the  neir  becomes  vested  at  once  with  the 
full  property,  subiect  to  the  liens  we  have  men- 
tioned ;  and,  subject  to  these  liens  and  the 
temporary  right  of  possession  of  the  adminis- 
trator, he  may  at  once  sell  and  dispose  of  the 
property,  and  has  the  same  right  to  ]ud^  for 
himself  of  the  relative  advantages  of  selhng  or 
holding  that  any  other  owner  has."  The  re- 
spondents in  this  case  were,  immediately  upon 
the  death  of  their  father,  clothed  by  operation 
of  law  with  such  a  title  to  the  property  in  con- 
troversy, and.  this  being  its  nature  and  extent, 
it  is  clear  that  such  title  was  not  devested  by 
the  sale  made  by  the  executrix  of  their  father's 
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will,  under  the  circumstances  disclosed  by  the 
record  in  this  case.  A  title  to  property,  which 
is  so  full  and  complete  that  its  possessor  has 
"the  same  right  to  judge  for  himself  of  the 
relative  advantages  of  selling  or  holding  that 
any  other  owner  has,"  cannot  co-exist  with  the 
right  of  another  to  transfer  such  property  at 
discretion,  and  the  power  exercised  by  the  ex- 
ecutrix in  this  case,  bein^  inconsistent  with  the 
title  which  the  law  vested  in  the  respondents 
upon  the  death  of  the  father,  cannot  be  up- 
held. These  views  are  in  harmony  with  the 
decisions  of  other  States  where  statutes  relating 
to  wills  and  right  of  succession  are  similar  to 
our  own.  See  Northrop  v.  Marquam,  ItJ  Or. 
178;  Smith  v.  Bobertwn,  89  N.  Y.  558. 

But  it  is  urged  by  appellant  that  these  cases 
are  not  in  point,  because  in  neither  of  the 
States  in  which  the  decisions  were  made  was 
there  a  Statute  similar  to  section  1561  of  the 
Code  of  Civil  Procedure,  which  provides  that 
when  ^'authority  is  given  in  the  will  to  sell 
property,  the  executor  may  sell  any  property 
of  the  estate  without  order  of  the  court,  and  at 
either  public  or  private  sale,  and  with  or  with- 
out notice,  as  the  executor  may  determine," 
but  that  "no  title  passes  unless  the  sale  be  con- 
firmed by  the  court"  And  it  is  claimed  that 
the  sale  here,  having  been  confinned  by  the 
court,  is  valid  under  that  section.  But  we 
think  it  is  manifest  that  in  determining  the 
question  whether,  in  judgment  of  law,  author- 
ity to  sell  has  in  fact  been  given  to  an  executor, 
the  section  can  have  no  application.  It  is 
equally  clear  that  the  authority  to  sell  therein 
referred  to  must  be  held  to  include  only  such  a 
one  as  is  operative  and  binding  upon  the  per- 
son against  whom  it  is  asserted;  and  unless 
such  an  authority  can  be  found  in  the  will, 
when  such  will  is  read  and  construed  with  ref- 
erence to  the  law  which  determines  its  mean- 
ing and  legal  effect,  it  must  be  held  that  it  does 
not  exist;  and  in  that  case  there  is  nothing  up- 
on which  this  section  of  the  Code  can  act. 

The  case  of  Ooates  v.  Hughes,  8  Binn.  498, 
cited  and  relied  on  by  api)eUiint8,  is  not  in  con- 
flict with  the  views  we  have  announced.  The 
power  under  consideration  there  was  confined 
to  a  sale  for  the  payment  of  the  debts  of  the 
testator,  and  it  appeared  that  there  was  a  ne- 
cesaity  for  the  sale  for  such  purpose,  and  the 
court  held,  and  we  think  rightly,  that  such  a 
power  was  operative.  The  reason  why,  in 
such  a  case,  the  power  of  sale  woidd  be  opera- 
tive, is  apparent.  The  chUd  who  succeeds  to 
the  estate  of  his  ancestor  by  inheritance  takes 
it  subject  to  the  payment  of  the  debts  of  such 
ancestor,  and  his  right  of  succession  is  in  no 
wise  affected  by  a  provision  in  a  will  which 
goes  no  further  than  to  authorize  what  the  law 
would  in  any  event  direct  to  be  done,  if  neces- 
sary to  discharge  such  lien.  In  such  a  case  the 
executor  is  only  clothed  with  the  ordinary 
powers  incident  to  the  administration  of  the 
estate,  in  fact,  the  precise  power  which  the  law 
gives  an  administrator  of  the  estate  of  an  in- 
testate. The  order  of  confirmation  imparted 
no  validity  to  the  sale  in  this  case;  it  only  ad- 
judicates that  the  power  centred  in  the  will 
had  been  foUowea,  and  that  the  sale  was 
for  a  fair  price.  We  are  satisfied  with  the  con- 
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elusion  reached  in  Department  1.    Judgment 
affirmed. 

We  concur:  Garontte^c/'./McFarlandt 
J.;  Sharpsteiiit  J.;  Paterson*  J. 

Harrison*  J, : 

I  concur  in  the  order  afArmingthe  judgment, 
both  for  the  reasons  expressed  in  the  opinion  of 
Mr.  Justice  De  Haven,  and  also  upon  the  fol- 
lowing considerations :  Section  1402  of  the 
Civil  Code  provides  that  "upon  the  death  of 
the  husband  one  half  of  the  community  prop- 
ertv  goes  to  the  surviving  wife,  and  the  other 
half  .  .  .  goes  to  his  descendants,  .  .  .  sub- 
ject to  his  debts,  the  family  allowance  and  ex- 
penses of  administration . "  These  are  the  '  'pur- 
poses of  administration"  referred  to  in  section 
1884,  Civil  Code,  and  are  also  the  objects  for 
which  the  court  is  authorized  under  section 
1586,  Code  Civil  Proc..  to  direct  a  sale  of  the 
property  of  the  decedent.  The  ri^ht  of  the 
children  and  the  right  of  the  surviving  wife  to 
the  community  propertv  exist  by  virtue  of  the 
same  section  of  the  Code,  and  are  declared  in 
identical  words,  and,  inasmuch  as  It  is  the 
settled  rule  that  the  right  of  the  surviving  wife 
to  her  half  of  the  community  property  vests  in 
her  immediatelv  upon  the  death  of  the  hus- 
band ( ailwy's  'Estate.  42  Cal.  210 ),  it  must 
also  be  held  that  the  right  of  the  children  to 
their  half  of  the  same  property  vests  in  them 
at  the  same  time. 

In  King  v.  Lagrange,  50  Cal.  828,  it  was 
held  that  a  power  of  sale  in  the  will  did  not 
authorize  a  conveyance  by  the  executor  of  the 
wife's  share  of  the  community  property,  and 
that  a  conveyance  by  the  executor,  under  such 
power,  of  the  real  estate  of  the  deceased,  did 
not  have  the  effect  to  transfer  the  interest  of 
the  wife  as  the  survivor  of  the  community.  It 
is  true  that  the  conveyance  in  that  case  was 
only  of  the  "right,  title  and  interest"  of  the  de- 
cedent in  the  property,  but  the  decision  in  the 
case  does  not  turn  upon  this  distinction,  and  in 
reality  such  a  distinction  does  not  e^t  At  the 
date  of  the  conveyance,  the  testator,  being  dead, 
had,  of  course,  no  "  right,  title  or  interest "  hi 
the  property;  and  the  conveyance  by  the  exec- 
utor under  the  power  contained  in  the  will,  be- 
ing like  a  conveyance  under  any  other  power 
of  attorney  (Lareo  v.  Casaneuava,  80  Cal.  561), 
would  necessarily  be  limited  to  such  right,  title 
and  interest  as  existed  in  his  constituent  at  the 
date  of  his  death,  the  point  of  time  when  the 
authority  of  the  executor  came  into  existence. 
If  a  conveyance  under  a  power  of  sale  given  in 
the  will  is  inoperative  to  transfer  the  interest  of 
the  wife,  it  must  be  equally  inoperative  to 
transfer  the  interest  of  the  children.  In  ac- 
cordance with  the  principles  established  by  the 
decision  in  King  v.  Lagrange,  it  is  the  usual,  if 
not  the  invariable,  custom  of  conveyancers  in 
this  State,  when  communit}'  property  of  a  de- 
cedent is  sold  by  the  executor  under  a  power 
given  by  the  will,  to  require  a  release  or  con- 
veyance of  the  same  property  from  Uie  surviv- 
ing wife.  This  rule  or  custom  was  followed  in 
the  present  case,  since  it  appears  from  the  rec- 
ord that  the  purchaser  took  a  deed  of  the  land 
in  question  from  the  surviving  wife  individu- 
ally as  well  as  in  her  representative  capacity. 
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West  Vibgtnia  Sttpbemb  Court  of  Appeals. 


Dec, 


WEST  VIRGINIA  SUPREME  COURT  OP  APPEALS. 


William  N.  STEWART,  Appt, 
Rebecca  J.  VANDERVORT. 

(....W.VB....J 

"^l.  A  marrimge oecurrAng  while  ■ectlon 
1 9  chap.  109*  Va.  Code  1860t  was  in 
fbrce*  between  persons,  one  of  whom  had  a  hus- 
band then  living,  is  absolutely  void,  without  de- 
cree. It  conferred  no  right  to  alimony.  Though 
the  parties  cohabited  since  the  Code  of  1868  took 
effect,  and  though  a  suit  to  declare  the  nullity  of 
such  marriage  was  brought  under  the  Code  of 
1866,  no  alimony  can  be  decreed  therein  to  the 
woman. 

8.  Saeli  marriaffe»  ae  to  the  queetloii  of 
its  validi^  or  legal  character,  and  on  the 
question  of  alimony,  is  to  be  tested  by  the  law  in 
force  when  it  was  celebrated. 

8»  ▲  cardinal  rale  in  interpreting  stat- 
utes is  to  construe  them  as  prospective  in  opera- 
tion in  every  instance,  except  where  the  intent 
that  they  shall  act  retrospectively  is  expressed  m 
clear  and  unambiguous  terms,  or  such  intent  is 
necessarily  implied  from  the  language  of  the 
statute,  which  would  be  inoperative  otherwise 
than  retrospectively.     In  doubt,  it  should  be 

*Head  notes  by  Brahnon,  J, 


resolved  against  rather  than  in  favor  of  its  retro- 
active operation. 

(December  16, 180a) 

APPEAL  by  plaintiff  from  so  much  of  a 
decree  of  the  Circuit  Court  for  Mononga- 
lia County,  annulling  a  marriage,  as  directed 
him  to  pay  alimony  to  defendant.    Eevened, 
Mr.  P.  H.  Keck  for  appellant. 
Messrs,  Berkshire  Ss  Stnrf^ss  for  ap- 
pellee. 

BrannontcT.,  deliyered  the  opinion  of  the 
court: 

On  May  4,  1848,  ABbuiy  Yandervort  and  Re- 
becca Jane  McGlastey  were  married  in  Monon- 
galia County,  and  in  1856  removed  to  the  then 
far  west,  to  Iowa,  there  living  together  until 
1860,  when  one  morning  before  day-break  be 
arose  from  his  bed,  and  abandoning  bis  wife 
and  only  child,  a  daughter  then  about  eight 
years  of  age,  without  intimation  to  either  of 
them  of  any  intention  to  desert  them,  went  to 
Dlinois,  where  he  remained,  moving  to  several 
different  points,  until  September,  1888,  when 
be  returned  to  Monongalia  County,  in  this 
State.  In  all  the  twenty-eight  years  from  his 
desertion  to  August,  1888,  there  was  no  com- 


Note.— Seeonil  marriage,  %Dhen  vokL^  ab  initio. 

A  marriage  by  a  person  whose  former  spouse  is 
living  is  void.  Martin  v.  Martin,  22  Ala.  86;  Janes 
V.  Janes,  5  Blackf.  141;  Drummond  v.  Irish,  62 
Iowa,  il;  Summerlin  v.  Livingston,  15  La.  Ann.  619; 
Harrison  v.  Lincoln,  48  Me.  206;  Fenton  v.  Reed,  4 
Johns.  62:  Appleton  v.  Warner,  61  Barb.  270;  O^Dea 
V.  O'Dea,  1  Cent  Bep.  786, 101 N.  Y.  40;  Helfner  v. 
Heffner.  28  Pa.  104:  Sellars  v.  Davis,  4  Terg.  606. 

In  North  Carolina  the  Statute  expressly  makes  it 
a  felony  for  the  olfending  party  to  marry  after  a 
divorce  granted.  In  such  cases,  and  makes  the  sec- 
ond marriage  void.  Galloway  v.  Bryan,  6  Jones,  L. 
680. 

In  Massachusetts  such  marriages  are  invalid 
unless  leave  of  court  has  been  obtahied.  White  v. 
White,  106  Mass.  826:  Ck)m.  v.  Lane,  118  Mass.  468: 
West  Cambridge  v.  Lexington,  1  Pick.  606;  Putnam 
V.  Putnam,  8  Pick.  488. 

In  Xew  York  such  marriages  are  prohibited. 
VanVoorhiS  v.  Brintnall,  86  N.  Y.  18;  Smith  v.  Wood- 
worth,  44  Barb.  198. 

Statutes  are  prospective  inoperatUm. 

Statutes  are  to  be  considered  as  prospective  only 
In  their  operation,  unless  they  are  expressly  made 
retroactive,  or  unless  it  is  necessary  to  construe 
them  as  retroactive  In  order  to  give  efCect  to  their 
provisions.  North  Bridgewater  Bank  v.  Oopeland, 
7  Allen,  ISO;  Abington  v.  Duxbury,  106  Mass.  287; 
Shallow  V.  Salem,  186  Mass.  188;  Com.  v.  Hayes,  148 
Mass.  84;  Somerset  v.  Dighton,  12  Mass.  888;  Phillips 
V.  New  Bulfalo  (Mich.)  12  West.  Bep.  568;  Hunt  v. 
State,  7  Gent.  Bep.  114,  48  N.  J.  L.  618:  Osborne  v. 
Detroit,  82  Fed.  Bep.  86;  Russell  ft  A.  Drainage  Dist. 
V.  Benson,  126  lU.  400;  Deake's  App.  6  New  Eng. 
Bep.  860, 80  Me.  61;  Beed  v.  His  Creditors,  <»  La. 
Ann.  116;  Maxwell  v.  Fulton  County,  110  Ind.  28; 
McMillan  v.  McCormick,  4  West  Rep.  02, 117  HI.  70; 
Englebardt  v.  State,  88  Ala.  100:  Niklaus  v.  Gonk- 
ling,  118  Ind.  280;  Twenty  Per  Cent  Coses,  87  U.  8. 
20  Wall.  187, 22  L.ed.  841, 

This  rule  is  very  general.  Parsons  v.  Paine,  26 
Ark.  124;  Thames  Mfg.  Co.  v.  Lathrop,7  Conn.  660; 
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Perkins  v.  Perkins.  Id.  668;  Ooshen  v.  Stonington^ 
4  Conn.  200;  State  v.  Bradford,  86  Ga.  422;  Garrett  v. 
Wiggins,  2  HL  886;  Ae  Tuller,  70  UL  00;  Aurora  ft  L. 
Tump.  Co.  V.  Holthouse,  7  Ind.  60;  Lucas  v.  Tucker,. 
17  Ind.  41;  Hopkins  v.  Jones,  22  Ind.  810;  Knoulton 
V.  Bedenbaugh,  40  Iowa,  114;  Bartruif  v.  Bemcy, 
16  Iowa,  267;  State  v.  Crawford,  11  Kan.  82;  Eugenle^ 
V.  Preval,  2  La.  Ann.  181;  Bogers  v.  Greenbush,  68 
Me.  806;  State  v.  Bermudez,  12  La.  882;  Torrey  v. 
CorUas,  88  Me.  888;  Preston  v.  Drew,  Id.  668:  State  v. 
Norwood,  12  Md.  106;  Willlar  v.  Baltimore  B.  L.  ft 
A.  Asso.  46  Md.  646;  Baugher  v.  Nelson,  0  GOl^  200; 
Clark  V.  Baltimore,  20  Md.  288;  Davis  v.  Clabaugh,. 
80  Md.  608:  State  v.  Thompson.  41  Mo.  2b;  Herbert  v. 
Gray,  88  Md.  620;  Williams  v.  Johnson,  80  Md.  600; 
BUiabeth  v.  HIU,  80  N.  J.  L.  666;  Williamson  v. 
New  Jersey  &  R.  Co.  20  N.  J.  Eg.  811;  Amsbry 
V.  Hinds,  48  N.  Y.  67;  Johnson  v.  Burrell,  2  Hill,  238; 
Fairbanksv.  Wood,  17  Wend.  820;  Wood  v.  Oakley, 
11  Paige,  400, 6  L.  ed.  176:  Quinn  v.  New  York,  68 
Barb.  606;  Wilson  v.  Baptist  Bducatlon  Soc.  10  Barb. 
806;  Quackenbusb  v.  Danks,  1  N.  Y.  120;  Re  Prot- 
estant Bpls.  School,  66  Barb.  161;  Price  v.  Mott,  62 
Pa.  816;  Ellet  v.  Paxson,  2  Watts  ft  S.  418;  State  v^ 
Boosa,  11  Ohio  St.  16;  Taylor  v.  Mitchell,  67  Pa.  200; 
Dewart  v.  Purdy,  20  Pa.  118;  Jordan  v.  Gower,  1 
Baxt.  108;  Collins  v.  East  Tennessee  ft  Y.  R.  Go.  t^ 
Heisk.  841;  Orr  v.  Rhine.  46  Tex.  846:  Finney  v.. 
Ackerman,  21  Wis.  260;  Seamans  v.  Carter,  16  Wis. 
648,  dted  in  Wade,  Retroactive  Laws,  1 84. 

Courts  uniformly  refuse  to  give  to  statutes  a  re> 
trospective  operation,  whereby  rights  previously 
vested  are  injuriousiy  affected,  unless  compelled 
to  do  so  by  language  so  clear  and  positive  as  to 
leave  no  room  to  doubt  that  such  was  the  inten- 
tion of  the  Legislature.  Chew  Heong  v.  United 
States.  112  U.  &  686, 28  L.  ed.  770;  United  States  v.. 
Hetb,  7  U.  S.  8  Cranch,  800, 2  L.  ed.  479;  Murray  v. 
Gibson,  66  U.  S.  16  How.  421, 14  L.  ed.  766;  MoBwea 
V.  Den. 66 U.S. 24 How. 242, 16 L.  ed. 072;  Harvey  v». 
Tyler,  60  r .  a  2  WalL  828, 17  L.  ed.  871;  Sohn  V.  Watp 
erson,  84  U.  B.  17  WalL  506, 21  L.  ed.  787;  Twenty 
Per  Cent  Gases,  87  U.S.  20  Wall.  170,  28  L.  ed.  880;; 
Auffm'ordt  v.  Rasin,  102  U.  &  620, 26  L.  ed.  262. 
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munication  between  him  and  his  wife  and 
child;  no  tidings  whatever  came  to  him  of  them, 
nor  to  them  of  him;  their  existence  was  as  if 
blotted  out  to  him,  and  his  to  them.  His 
family,  as  his  brother  says,  regarded  liim  dead. 
She  states  that  he  had  been  sick  for  two  years, 
bad  not  worked  any  for  two  months,  had  taken 
a  great  deal  of  quinine  for  ague,  and  his  mind 
was  weak,  but  he  was  not  a  maniac;  that  the 
same  week  he  left  she  heard  he  had  gone  to- 
wards the  Mississippi  River;  that  she  wrote  to 
Virginia  to  know  if  he  had  come  here,  but  his 
friends  had  heard  nothing  of  him;  that  she  ad- 
vertised for  him  in  two  or  three  papers.  In 
1864  the  wife  and  child  returned  from  Iowa  to 
Mononnilia  Countv,  and  on  October  1,  1867, 
after  a  few  months  courtship,  she  and  William 
K.  Stewart  were  married  in  Monongalia 
County.  Stewart  and  she  cohabited  as  man 
and  wife  until  August,  1888.  While  she  was 
absent  visiting  in  a  neighboring  county  a  letter 
came  from  the  first  husband  to  Monongalia 
County  to  his  brother,  informing  the  latter  that 
he  would  scon  visit  him;  and  when  she  reached 
the  depot  at  Morffantown,  on  her  return  home, 
she  was  informecT  reliably  of  this  fact,  and  ad- 
vised not  to  return  to  Stewart's  house;  and  she 
and  Stewart  never  aftewards  lived  together. 
Early  in  September,  1888,  the  first  husband  ap- 
peared in  Monongalia.  It  clearly  api)ear8  that 
Stewart  believed  the  first  husband,  Vander- 
vort.  dead  when  he  married  Mrs.  Vandervort. 
He  says  that  he  stated  to  her  before  the  mar- 
riage that  he  had  heard  some  doubts  expressed 
whether  Vandervort  was  dead,  and  she  replied 
that  he  was  dead,  and  that  he  had  taken 
quinine  and  lost  his  reason,  had  wandered 
away  and  was  found  dead  on  the  prairie  thirty 
or  thirty-five  miles  away;  that  the  body  was 
badly  decayed;  that  she  did  not  go  to  see  him, 
but  the  evidence  from  the  hdr  and  clothing 
was  that  of  her  husband;  and  that  this  state- 
ment allayed  his  fear.  She  says  that  she  got 
a  lady  fnend  to  tell  him  about  her  husband's 
death;  that  before  the  marriage  he  said  to  her 
that  Us  brother  had  said  there  was  a  probabil- 
ity that  her  first  husband  mieht  be  living,  and 
she  then  asked  him  if  this  Tadv.  had  not  told 
him  the  circumstance,  and  he  said  she  had  told 
him  about  the  disappearance,  and  some  clothes 
being  found;  and  that  she  herself  then  told  him 
that  the  clothes  were  found,  and  a  man  an- 
swering hia  description  found  dead  in  a  corn- 
field twenty  mUes  from  where  they  lived;  and 
that,  still  later,  Stewart  still  mentioning  the 
subject,  she  said  to  him,  "Mr.  Stewart,  I  have 
told  you  all  I  know  about  him,  and  if  you  are 
not  satisfied,  it  is  all  right;"  and  he  never  men- 
tioned it  afterwards,  it  may  be  said  that  she 
might  have  had  more  definite  information  by 
tradng  her  husband  up,  or  at  least  going  to 
the  place  where  the  dead  man  spoken  of  by 
hearsay  waa.  But  he  had  been  long  gone 
without  a  avilable  from  him,  and  she  living 
close  to  his  kindred,  and  hearing  nothing,  it  fi 

eobable  that  she  believed  him  dead,  and,  act- 
g  on  the  legal  presimiption  of  death,  from 
seven  yeaxB*  absence  without  information  of 
his  continued  life,  she  married  the  second  time 
under  honest  conviction  of  his  death.  When 
she  nuuried  Stewart  he  had  seven  children 
aged  from  two  months  to  thirteen  years.  She 
says  she  took  charge  of  his  household  affairs 
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and  children,  and  discharged  her  duties  faith- 
fully as  a  wife  for  Stewart.  She  says:  "I 
woraed,  I  washed,  churned,  milked  and 
cooked  through  the  day.  At  night  I  would  sit 
and  sew,  patch  and  darn  till  12,  1  and  2 
o'clock."  Having  doubt  about  his  legal 
status,  especially  in  view  of  the  change  in  tne 
law  below  spoken  of,  Stewart  brought  this 
suit  to  have  a  judicial  sentence  of  the  nullity 
of  the  second  marriage,  and  a  decree  was  ren- 
dered declaring  its  nullity,  but  requiring  him 
to  pay  her  |500  alimony;  and  to  get  relief  from 
this  alimony  he  appeals  to  this  court. 

To  constitute  a  valid  marriage,  the  parties 
must  not  only  be  willing  to  marry,  but  they 
must  not  labor  imder  any  legal  disability. 
Prior  marriage  was  not,  at  common  law,  a 
canonical  diubility  rendering  the  contract 
merely  voidable,  but  it  was  a  civil  or  legal  dis- 
ability, rendering  the  second  marriage  void  ab- 
solutely to  all  intents' and  purposes,  being  con- 
demned bv  the  New  Testament  (Matt.  xiz.  4-9; 
1  Cor.  vii.  4)  and  by  the  laws  of  most  States. 
1  Tucker,  Bl.  Com.  08;  1  MInor.»Inst.  287;  1 
Bishop,  Mar.  and  Div.  g  800.  By  the  Statute 
Law  in  force  when  this  second  marriage  was 
solemnized  (Va.  Code,  ed.  1860,  chap.  100, 
§  1),  it  was  absolutely  void,  for  it  provided 
that  all  marriages  prohibited  by  law  on  ac- 
count of  either  of  the  parties  having  a  former 
wife  or  husband  then  living  should  "be 
absolutely  void,  without  any  decree  of  divorce 
or  other  legal  process."  But  though  such  a 
marriage  is  void  without  Judicial  sentence  of 
its  nullity,  for  obvious  reasons  such  sentence 
is  prudent  and  advisable,  and  the  same  Statute 
in  section  4  gave  either  party  right  to  sue  to 
obtain  such  a  decree.  Then  the  question  arises 
whether,  in  granting  a  decree  of  the  nullity  of 
such  a  marriage,  alimony  could  be  given  the 
woman.  Here  it  is  very  dear  that,  without 
authority  of  statute,  alimony  could  not  be  de- 
creed, for  it  never  was  a  marriage, — the  woman 
never  was  a  wife.  2  Bishop.  Mar.  and  Div. 
§  876;  Schouler,  Hush,  and  W.  §  553. 

Then  is  there  any  statute  conferring  power 
on  a  court  to  give  alimonv  in  such  case?  Sup- 
pose the  suit  brought  before  our  Code  of  186§. 
Section  12,  chap.  100,  Code  1860,  provides  that 
upon  decreeing  the  dissolution  of  a  marriage, 
and  also  upon  decreeing  a  divorce,  whether 
from  the  bond  of  matrimony  or  from  bed  and 
board,  the  court  shall  make  such  further  decree 
as  it  shall  deem  expedient  concerning  the  es- 
tate and  maintenance  of  the  parties  or  either 
of  them.  Now,  this  is  not  a  suit  for  divorce 
from  the  bond  of  matrimony  or  from  bed*and 
board,  under  sections  6  and  7,  for  causes  there- 
in specified,  but  it  is  a  suit  to  declare  the 
nullity  of  the  marriage  under  section  4;  and 
therefore  this  case  could  not  fall  under  those 
words  of  section  12,  "and  also  upon  decreeing 
a  divorce,  whether  from  the  bond  of  matri- 
mony or  from  bed  and  board;"  and,  if  it  falls 
under  that  section  at  all,  it  must  be  under  the 
words,  "upon  decreeing  the  dissolution  of  a 
marriage." 

Here  we  must  recall  the  fact  that  this  is  no 
marriage.  Literally,  the  expression,  "upon 
decreeing  the  dissolution  of  marriage,"  would 
call  for  a  marriage,  not  a  nullity ;  for  it  is 
a  contradiction  in  terms  to  talk  alx>ut  decree- 
ing the  dissolution  of  a  marriage  when  that 
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with  which' we  are  dealing  is  not  the  shadow  of 
a  marriage.  But  though,  strictly  speaking, 
tbis  is  so,  the  question  occurred  to  me  whether, 
for  the  purposes  or  within  the  meaning  of  the 
language,  *'upon  decreeing  the  dissolution  of  a 
marriage,"  such  a  marriage  could  be  regarded 
a  marriage  in  the  eye  rt  this  Code  chapter,  es- 
pecially as  it  gives  a  suit  to  declare  the  nullity 
of  a  marriage^  and  then  provides  what  may  lie 
done  upon  decree;  in  other  words,  would  sec- 
tion 12,  providing  wbat  courts  might  do  as  to 
maintenance  upon  decreeing,  apply  to  all  mar- 
riages as  to  which  preceding  sections  allowed 
suit  to  be  brought?  What  marriages  do  these 
words,' "upon  decreeing  the  dissolution  of  a 
marriage,"  relate  to?  Tumine  back  to  section 
1,  chap.  109,  Code  1860,  we  find  it  providing 
for  divers  kinds  of  defective  marriages,  stamp- 
ing some  as  void  absolutely,  others  as  void 
only  from  decree.  It  reads^  '*A11  marriages 
between  a  white  person  and  a  negro,  and  all 
marriages  which  are  prohibited  by  law  on  ac- 
count of  either  of  the  parties  having  a  former 
wife  or  husband  then  living,  shall  be  absolute- 
ly void,  without  any  decree  of  divorce  or  other 
legal  process.  Ail  marriages  which  are  pro- 
hioitea  by  law  on  account  of  consanguinity  or 
affinity  between  the  parties,  all  marria|l^es 
solemnized  when  either  of  the  parties  was  in- 
sane, or  incapable  from  physical  causes  of  en- 
tering into  the  marriage  state,  shall,  if  solem- 
nized within  this  State,  be  void  from  the  time 
they  shall  be  so  declared  by  a  decree  of  divorce 
or  nullity,  or  from  the  time  of  the  conviction 
of  the  parties  under  the  third  section  of  the 
196th  chapter"  (that  is.  for  marrying  relatives). 
Now,  as  this  covers  two  classes  of  defective 
marriages,  that  is,  those  void  and  those  void- 
able only  by  judicial  sentence,  I  would  apply 
the  words,  "upon  decreeing  the  dissolution  of 
a  marriage  ...  the  court  may  make  such  fur- 
ther decree  as  shall  seem  expedient  concerning 
the  estate  and  maintenance  of  the  parties,"  not 
to  the  marriages  declared  by  the  first  section 
absolutely  void  without  decree,  which  never 
for  a  moment  were  marriages,  but  to  those  de- 
clared void  from  the  time  of  decree,  which  un- 
til such  decree  are  valid.  Under  this  section  1 
are  marriages  defective  because  of  what  at 
common  law  were  regarded  as  canonical  disar 
hilities,  which  both  at  common  law  and  under 
this  section  would  be  voidable  only,  and  also 
marriages  void  both  at  common  law  and  under 
the  section  because  of  legal  disabilities;  and, 
though  we  may  say  the  Statute  makes  all  the 
imp^ments  now  legal,  yet  it  preserves  the 
distinction  aforetime  prevailing  between  the 
effect  of  canonical  and  legal  disabOities,— that 
is,  between  marriages  void  and  voidable;  and  I 
do  not  think  the  Code  of  1860  intended  to  con- 
fer on  courts  power  to  allow  alimony  where 
the  marriage  was  absolutely  void.  Thus  tested 
by  the  Code  of  1860  in  force  when  this  second 
marriage  occurred,  I  conclude  that  no  alimony 
could  be  given  her. 

But  some  complication  is  infused  into  the 
case  by  the  change  of  the  Statute  made  by  the 
West  Virginia  Code  of  1868,  for  its  section  1. 
chap.  64,  makes  none  of  these  marriages  abso- 
lutely void  without  decree,  but  makes  all  void 
only  from  decree.  It  reads  as  follows:  "All 
marriages  between  a  white  person  and  a  negro; 
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all  marriages  which  are  prohibited  by  law  on 
account  of  either  of  the  parties  having  a  former 
wife  or  husband  then  living;  all  marriages 
which  are  prohibited  by  law  on  account  of  con- 
sanguinity or  affinity  between  the  parties;  all 
marriages  solemnized  when  either  of  the  par- 
ties was  insane,  or  incapable  from  physical 
causes  of  enterinjp;  into  the  marriage  state,  or 
under  the  age  of  consent, — shall,  if  solem- 
nized in  this  State,  be  void  from  tbe  time  thev 
are  so  declared  by  a  decree  of  divorce  or  nul- 
lity." 

In  the  Code  of  1868,  section  4  gives  a  suit 
for  annulling  a  marriage,  sections  5  and  6  suits 
for  tbe  two  kinds  of  divorce  and  section  11  is 
just  the  same  as  section  12  in  the  Code  of  1860 
relative  to  decreeing  maintenance;  so  that, 
though  the  first  section  of  this  chapter  in  the 
Code  of  1863  makes  all  marriages  void  only 
from  decree,  it  leaves  the  provision  as  to  de- 
creeing maintenance  the  same.  It  may  thus 
be,  though  we  are  not  called  on  to  say,  that  on 
decreeing  the  nullity  of  such  a  marriage  as 
this,  solemnized  since  the  1st  day  of  April, 
1869,  when  the  Code  of  1868  took  effect,  ali- 
mony might  be  decreed,  as  it  might  be  said 
that  under  the  Code  of  1868  such  a  marriage 
is  not  a  vanity,  hut  a  marriage,  until  a  decree 
of  dissolution.  But  suppose  this  were  so,  does 
this  marriage,  dating  before  this  great  change 
in  the  law,  fall  under  the  new  law?  Can  this 
amendment  have  the  effect  to  oonvevt  a  mar- 
riage void  under  the  law  in  force  when  it  occur- 
red into  a  legal  marriage,  and  impart  to  it  the 
right  of  alimony  which  it  did  not  then  possess? 
Can  the  amendment  retroact  and  bind  the  man 
by  an  obligation,  a  proprietary  obligation,  not 
imposed  on  him  by  the  law  then  in  force, — that 
is,  to  give  alimony?  This  is  a  proprietary  ob- 
ligation, for  it  would  lay  upon  his  property  the 
burden  of  alimony.  In  the  first  place,  one  of 
the  cardinal  rules  by  which  courts  are  governed 
in  interpreting  statutes  is  that  they  must  be 
construe  as  prospective  in  every  instance,  ex- 
cept where  the  intent  that  they  shall  act  retro- 
spectively is  expressed  in  clear  and  unambigu- 
ous terms,  or  such  intent  is  necessarily  implied 
from  the  language  of  the  Act,  which  would  be 
inoperative  otherwise  than  retrospectively.  It 
is  not  enough  that  the  language  is  general 
enough  to  cover  past  transactions  to  justify  a 
retroactive  construction.  Every  reasonable 
doubt  is  resolved  against  a  retroactive  opera- 
tion of  the  Statute.  Wade.  ^Retroactive  Laws, 
§§  84.  80:  Duval  v.  Malone,  14  Gratt.  24;  1 
Bishop,  Mar.  and  Div.  §§  98-108;  Bishop, 
Stat.  Cr.  §  82. 

''Words  in  a  statute  ought  not  to  have  a  retro- 
spective operation  unless  they  are  so  clear, 
strong  ana  imperative  that  no  other  meaning 
can  M  annexed  to  them,  or  unless  the  inten- 
tion of  the  Legislature  cannot  be  otherwise 
satisfied;  and  such  is  the  settled  doctrine  of  the 
court." — is  the  language  used  twice,  at  least,  by 
the  United  States  Supreme  Court  as  its  rule  in 
this  matter.  United  States  v.  ffeth,  7  U.  8.  8 
Cranch,  418,  2  L.  ed.  488;  Ohew  Heang  v. 
United  States,  112  U.  S.  559,  28  L.  ed.  7TO. 

This  is  a  fundamental  and  salutary  principle 
in  the  construction  of  statutes,  and  dates  ba^ 
to  an  ancient  date  in  the  English  law.  expressed 
in  the  rule  and  law  of  Parliament  that  nova 
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eaniiihitiofuiuris  formam  imponere  debet  non 
vrateniu,  6  Bacon,  Abr.  270;  Bracton,  Ub.  4, 
lo).  2;  2  Minor,  Inst  292. 

f/yrd  Coke  lays  down  the  rule,  and  I  think 
his  rule  is  applicable  in  this  case,  that  Acts  of 
Parliament  are  to  be  so  construed  as  that  no 
man  shall  by  literal  interpretation  be  punished 
or  endamaged.    2  Co.  LitL  800a. 

Blackstone,  in  1  Com.  46,  s^ys,  that  all  laws 
are  to  commence  in  futuro,  and  operate  pros- 
pectively. A  notable  early  instance  of  this 
rule  of  construction  was  under  the  Statute 
which  broadly  declared  that,  "from  and  after 
the  twenty-fourth  of  June,  1077.  no  action 
should  be  brought  to  charge  any  person  upon 
any  agreanent  made  in  oonsideratimi  of  mar- 
liaee,  .  .  .  unless  such  agreement  be  in  writ- 
ingV  and  it  was  beki  in  the  court  of  king's 
bench  not  to  apply  to  promises  before  the  Act. 
Hamore  y.  Shuter,  2  Show.  17  [OiUmore  ▼. 
SkooUr],  2  Mod.  810,  2  Lct.  227,  1  T.  Jones. 
108.  As  Kent,  Ch.  J.,  says,  when  we  consider 
that  this  decision  was  as  early  as  the  rei^  of 
Charles  11.,  we  are  impressed  with  the  spirit  of 
equity  and  independence  of  the  English  courts. 
This  principle  was  taken  from  the  civil  law. 
See  case  of  Dash  ▼.  Van  Klseck,  7  Johns.  477, 
and  note,  where  full  discussion  of  this  doctrine 
wUl  be  found. 

In  Be  TuUer,  79111. 09,  it  is  held  thaf'gener- 
ally  all  laws  are  to  be  construed  as  prospective, 
and  nol  to  prejudice  or  affect  past  transactions 
of  the  citizen."  A  statute  declared  that  a  mar- 
riage shall  be  deemed  a  relocation  of  a  prior 
will,  and  it  was  argued  that  as  the  will  did 
not  take  effect,  and  no  rights  vested  under  it, 
until  testatrix's  death,  its  validity  depended 
on  the  statute  as  it  was  at  her  death;  but  the 
court  said  not.  In  Biehmond  ▼.  Eenry  County 
Suffn,,  88  Ya.  204,  it  is  held  that  this  rule  ap- 
plies to  remedial  statutes;  and  the  quotation  is 
made  from  Potter's Dwar.  Stat.,  164,  note,  that 
"even  remedial  statutes  are  to  be  deemed  pros- 
pective in  operation,  and  not  to  be  applied  to 
proceedings  pending  at  the  time  of  their  enact- 
ment, unless  a  contrary  intent  appears." 

In  addition  to  this  rule  forbidaing  a  retroact- 
ive operation  to  statutes  by  mere  construction, 
it  is  to  be  noted  that  the  Code  of  1868  itself, 
which  changed  the  law  as  aboTe  stated,  in 
chapter  166,  g§  1,  2,  provides  that  ite  adoption 
shafi  repeal  all  statutes  of  a  general  nature, 
but  that  their  repeal  shall  not  aif ect  any  act 
done,  or  any  right  established  or  accrued,  bo- 
fore  its  adoption,  save  that  proceedings  there- 
after had  shall  conform  as  nearly  as  practi- 
cable to  the  Code.  I  do  not  sav  Uiat  statutes 
merely  regulating  the  conduct  of  legal  proceed- 
ings in  courts  do  not  apply  to  past  transactions, 
bat  when  they  touch  tne  essential  right  of  a 
party  they  cease  to  have  that  character.  Here 
it  is  not  a  matter  relating  only  to  the  remedy; 
it  affecu  the  right  of  the  party  essentially. 
Bee  Potter's  D war.  Stat.  162,  and  note  9,  Sure- 
ly, under  this  rule,  there  is  no  call  upon  us  to 
sav  that  the  new  Statute  makes  that  a  marriage 
which  tni  then  was  not,  and  imposes  a  pecuni- 
ary burden  on  the  man  charging  his  property 
not  Imposed  on  him  by  the  law  testing  the 
transaction  when  it  occurred.  Were  we,  by 
plain  language  importing  a  retroactive  intent 
in  the  L^:i8lature,  called  on  to  give  the  Code 
of  1868  such  effect,  I  should  say  that  there  was 
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no  power  in  the  Legislature  to  enact  such  a 
statute  affecting  the  personal  rights  of  the  citi- 
zen so  seriously  and  gravelv,  by  converting  a 
union  not  matrimonial  in  legal  aspect  into  a 
matrimonial  relation,  and  imposing  the  burden 
of  alimony  where  none  was  before,  because  it 
would  in  effect  take  one  man's  property,  and 
giTC  it  to  another,  and  violate  that  feature  of 
our  constitutional  law  which  says  that  the  citi- 
zen shall  not  be  ieprived  of  his  property  with- 
out due  process  of  law.  Statutes  cannot  vali- 
date deeos,  wills  and  judicial  proceedings,  and 
thus  devest  vested  rights  of  propertv  from  one 
and  confer  the  same  on  another.  Neither  can 
they  validate  a  marriage  void  in  toto  at  the  time 
when  made,  and  thus  impose  the  burden  of  ali- 
mony,— ^the  burden  of  maintenance  of  a  person 
as  a  wife  who  in  law  is  no  wife.  See  Wade, 
Retroactive  Laws,  g  156  etteq,  "Every  stat- 
ute which  takes  awav  or  impain  a  vested  right 
acquired  ui^er  existing  laws,  or  creates  a  new 
obligation,  imposes  a  new  duty,  or  attaches  a 
new  disability  in  respect  of  transactions  or 
oonsiaerations  already  past,  must  be  deemed 
retrospective  in  operation,  and  opposed  to  those 
principles  of  Jurisprudence  which  have  been 
universally  recognized  as  sound."  Broom,  Le- 
gal Maxims.  68. 

Hard  as  may  be  the  fate  of  the  defendant, 
after  living  and  laboring  with  the  plalntiix 
twenty-one  veara,  to  be  turned  out  upon  the 
world  penniless,  in  old  age,  the  plaintiff  objects 
to  paying  this  alimony,  and  this  court  has  but 
to  apply  the  law  as  it  sees  it,  and  reteree  90 
much  of  the  decree  as  requires  the  jolaintiff  to 
pay  t?ie  dtfendant  $&00,  and  in  aU  other  re- 
spects affirm  it. 

La«ae,  P.,  and  EaflfUsli,  /.,  concur; 
Hoitt  J.,  absent. 


Bama  POWELL 

BENTIJEY  &  GERWIG  FURNITURE  CO., 
Appt, 

(....W.Va.....) 

*U  The  notoeofalketOTir*  which  material- 
ly Interferes  with  and  impairs  the  ordinary 
physloal  oomfort  of  human  existence,  may  be 
treated  as  a  nuisance.    But  the  standard  as  to  the 

^Head  notes  by  Hoxii,  J. 


Nora.— JYutoanee;  onnot/anee  by  noise. 

A  man  is  entitled  to  the  comfort  and  enjoyment 
of  his  dwelling-house,  and  if  bis  neighbor  makes 
such  a  noise  in  even  che  reasonable  use  of  his  prop- 
erty, in  the  punuit  of  his  trade  or  occupation,  as  to 
cause  serious  annoyance  and  disturbance,  he  may 
be  restrained.    Broder  v.  Saillard,  L.  B.  2  Ch.  Div. 

see. 

If  houses  adjoining  each  other  are  so  built  that  it 
is  manifest  that  it  was  the  intent  that  each  adjoin- 
ing inhabitant  should  enjoy  his  property  for  the 
ordinary  purposes  for  which  it  was  constructed,  so 
long  as  it  Is  so  used,  nothing  can  be  so  regarded  in 
law  as  a  nuisance;  but  if  either  party  uses  his 
house  for  an  unusual  purpose  to  the  injury  of  his 
neighbor,  it  is  not  a  reasonable  use  and  his  neigh- 
bor is  entitled  to  protection.  Ball  v.  Bay,  L.  B.8 
Ch.  App.  471;  Smith  y.  PhilUpe,  8  Phila.  U;  Sparhawk 
V.  Union  Pass.  K  Co.  54  Pa.  4ia 


54 


West  VmomiA.  Sufremb  Ccukt  of  Appbals. 


Mab., 


efleot  must  be  the  man  of  normal  nervous 
sensibility  and  ordinary  mode  of  llvlnfr. 
8.  But  saeh  cases  depend  in  a  peenliiur 
dep?ee  upon  their  own  fkete  and  sur- 
rounding ciroumstanoes;  so  that  courts  of  equity 
should  prooeed  with  great  caution  in  abating  or 
restraining  such  factory  by  Injunction,  and  not 
enjoin  unless  the  fact  of  nuisance  is  made  in  some 
way  tu  appear  dearly  beyond  all  ground  of  fair 
questioning. 

(March  7, 1891.) 

APPEAL  ^  defendant  from  decrees  of  the 
Circuit  Court  for  Wood  County  enjoining 
it  from  ruDDing  its  factory  in  such  a  manner 
as  to  produce  loud  and  injurious  noises,  inter- 
fering with  plaintiff's  physical  comfort  and  the 
enjoyment  by  him  of  hia  house,  lot  and  prem- 
ises.   Beversed. 

The  facts  are  stated  in  the  opinion. 

Jldes9r$,  Vmn  Winkle  *  Ambler  and  J. 
A«  Hatehinson  for  appellant. 

Mr,  Okey  Johnson  for  appellee. 

Holt^t/l,  delivered  the  opinion  of  the  court: 
In  the  year  1888,  Bama  Powell,  plaintiff  be- 
low, brought  his  bill  in  the  Circuit  Court  of 
Wood  County  against  Bentley  &  Gerwig  Furni- 
ture Company,  a  partnership,  defendants  below 
and  appefiants,  to  perpetually  enjoin  and  re- 
strain said  Company  from  the  use  of  their  furni- 
ture factory  as  a  nuisance  to  plaintiff  in  the 
use  and  enjoyment  of  his  lot  and  dwelling- 
house  thereon.  Defendants  filed  a  demurrer, 
which  was  oyerruled;  then  answered,  to  which 
plaintiff  replied  generally.  The  depositions  of 
thirty-eight  witnesses  were  taken  to  be  read  on 
behalf  of  the  plaintiff,  and  of  twenty-seven  wit- 
nesses to  be  read  on  behalf  of  defendants.  On 
the  12th  of  August,  1890,  the  cause  came  on  to 
be  heard,  when  the  circuit  court  pronounced 
a  final  decree,  by  which  defendants  were  per- 
petually enjoined  and  restrained  from  so  op- 
erating their  furniture  factory,  machines, 
engines,  etc.,  as  to  produce  loud,  disagreeable, 
annoying  and  in  juiious  noises,  interfenng  with 
the  ordinary  use,  physical  comfort  and  enjoy- 
ment by  plaintiff,  his  family,  and  other  oc- 
cupants of  his  house,  lot  and  premises;  from 
which  decree  defendants  have  appealed.  The 
proof  shows  that  on  the  6th  of  June,  1889, 
plaintiff  brought  against  defendants  an  action 
of  trespass  on  the  case  for  damages  for  the 
nuisance  asked  to  be  enjoined,  which  action  at 


law  was  pending  in  the  same  court,  on  the  law 
side,  when  the  decree  complained  of  was  pro- 
nounced. 

History  of  common-law  nuisance :  TLe  com- 
mon-law doctrine  of  nuisance  is  as  old  as  the 
common  law  itself.  Our  oldest  law-writers 
treat  of  the  subject.  See  citations  from  Glan- 
yill  and  Bracton  in  Bigelow,  Lead.  Cas.  Torts, 
462. 

Its  foundation:  It  is  founded  on  what  we 
call  the  absolute  rights  of  liberty  and  prop- 
erty. Each  man  has  the  ri^ht  to  that  which 
he  has  made  his  own,  and  without  control  or 
diminution,  save  by  the  laws  of  the  land.  If 
each  has  it,  all  have  it;  so  that  it  follows  from 
this  that  each  one  must  so  use  his  property 
and  rights  as  not  to  injure  those  of  others.  Eacd. 
has  bfo  right  for  himself,  and  owes  a  corres- 
ponding duty  to  the  other. 

Definition:  Some  definitions  are  too  broad  to 
be  useful;  some  too  narrow  to  be  true.  The 
violation  of  this  duty  is  the  best  general  descrip- 
tion of  a  nuisance. 

Common  nuisance:  A  common  nuisance  af- 
fects the  people  at  large,  and  is  an  offense 
against  the  State,  but  an  action  may  be 
brought  in  his  own  name  by  anyone  who  suf- 
fers damage  peculiar  in  kind  or  degree  beyond 
what  is  common  to  him  and  to  others. 

Private  nuisance :  A.  private  nuisance  ^ects 
one  or  more  as  private  citizens,  and  not  as  a 
part  of  the  public,  and  is  ground  for  a  civil 
suit  only. 

Subject  matter:  Generally  it  affects  the  use 
or  enjoyment  of  real  property,  and,  as  we  see 
by  the  old  definitions,  was  confined  to  this;  but 
modem  law  takes  a  wider  range.  It  is  closely 
related  to  the  law  of  servitudes. 

Statute  law:  Our  statute  law  upon  the  sub- 
ject relates  to  public  nuisances,  such  as  dams 
obstructing  ordinary  navigation  or  the  passage 
of  fish.  etc.  (W.  Va.  Code.  chap.  44,  p.  850); 
sale  of  intoxicating  liquors  (Id.  §  18,  chap.  82, 
p.  287);  power  of  counUr  court  to  abate  nui- 
sances (Id.  g  25,  chap.  »),  p.  285);  DOwer  of 
cities,  towns  and  villages  to  abate  (Id.  §  28,  chap. 
47,  p.  415);  power  of  justices  of  the  peace  (Id. 
§  20e,  chap.  150,  p.  916). 

Virginia  and  West  Virginia  cases  on  the  sub- 
ject: Our  own  cases  on  the  subject  are  very 
lew. 

In  Wingfleld  v.  Crenshaw,  4  Hen.  &  M.  474 
{Chancellor  Taylor),  it  was  held  that  a  court  of 
equity  ought  not  to  interpose  in  the  case  of  a 


Whatever  annoys  such  part  of  the  publlo  as 
neoessarily  comes  in  contact  with  it  is  a  nnlaanoe. 
Hackney  v.  State,  8  Ind.  494. 

Noises  produced  in  Instruction  in  metal  chasing 
by  a  school  of  decorative  art  in  a  nefghb<irhood  of 
closely  built  houses,  affeotiuff  the  comfort  of  the 
occupants,  will  be  restrained  as  a  nuisance.  Ladies 
Dec.  Art  Club*8  App.  (Pa.)  U  Cent.  Rep.  877. 

Where  noise  of  music  and  shoutinff  in  a  circus 
erected  near  a  dwelUng-house  could  be  heard 
above  the  conversation  in  the  dwelllnff-house, 
though  windows  and  shutten  were  closed,  it  was 
held  a  nuisance  which  equity  wlU  restrain.  Inch- 
bald  v.  Robinson,  L.  R.  4 Ch. 388, 80 L. T.N.  8. 280. 

The  noise  of  a  steam  engine  may  become,  under 
some  circumstances,  a  private  nuisance.  Davidson 
V.  Isham,  9  K.  J.  Bq.  188.  Compare  Baltonstall  v. 
Banker.  8  Gray,  195. 

A  nuisance  may  consist  in  attaching  steam  power 
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to  works  already  on  the  premises,  causing  such 
vibration  and  noise  as  to  depreciate  the  value  of 
adjoining  premises.    MoKeon  v.  See,  4  Robt.  440. 

The  fact  that  noise  and  vibration  from  machin- 
ery have  never  been  complained  of  for  more  than 
twenty  years  does  not  deprive  a  neighbor  of  his 
right  to  protection  from  Increased  noise.  Heather 
V.  Pardon,  87  L.  T.  N.  a  808. 

MoonecHn  defend  upon  the  ground  that  com- 
plalnanrs  rightful  alteration  of  his  own  property, 
or  of  its  use,  has  made  that  a  nuisance  which  was 
not  before  a  nuisance.  Sturges  v.  Bridgman,  L.  R. 
U  Ch.  Div.  862. 

The  amount  of  annoyance  which  wHl  constitute 
a  nuisance,  being  a  question  of  degree,  depends 
upon  the  varying  circumstances  of  each  case. 
Columbus  Gas  Co.  v.  Freeland,  12  Ohio  St.  8BB. 
See  note  to  fiohan  v.  Port  Jervis  Gas  Light  Co. 
(N.Y.)9L.R.A.711. 
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nuisance,  except  where  the  law  would  not  af- 
ford an  immediate  nor  an  adequate  remedy 
until  irreparable  inlury  mi^ht  be  done. 

In  Miller  Y.  TrveheaH,  4  Leigb,  569,  plaintifT 
bad  secured  judgment  at  law  against  owner  of 
mill-dam  which  had  been  washed  away,  and 
which  he  was  about  to  rebuild.  It  was  held 
that  the  injunction  should  be  granted  un- 
less it  appears  from  the  Terdict  of  a  jury,  on 
an  issue  for  that  ourpoee,  that  the  proposed 
expedient  (to  avoid  the  nuisance)  would  be 
effectual. 

Amiek  ▼.  Tharp,  18  Gratt.  564,  relates  to 
flooding  back-water. 

In  6ntfder  ▼.  CabeU,  29  W.  Va.  48,  a  skating- 
rink  was  restrained  as  a  nuisance.  This  case 
is  much  relied  on  by  plaintiff. 

MedfoTd  V.  Lwy,  81  W.  Va.  649,  holds  that 
annoyances  that  in  themselyes  would  not 
amount  to  a  private  nuisance  may  become 
nuisances  when  done  wantonly  and  maliciously; 
and  I  suppose  the  natural  and  ordinary  use  of 
property  m  so  negligent  a  manner  as  to  cause 
unnecessary  harm  and  annoyance,  not  being 
reasonable,  would  be  deemed  a  nuisance. 

The  old  common-law  remedies  by  action: 
These  were  two:  (1)  <i;vkod  pennittat  prtnter- 
nere.  This  was  in  the  nature  of  a  writ  of  right, 
and  therefore  subject  to  great  delays.  It 
commanded  the  defendant  to  permit  the  plain- 
tiff to  abate  the  nuisance,  or  show  cause  against 
the  same;  and  plaintiff  could  have  judgment 
to  abate  the  nuisance,  and  for  damages  against 
the  defendant.  (2)  An  assize  of  nuisance,  in 
which  the  sheriff  was  commanded  to  summon 
a  jury  to  view  the  premises,  and,  if  they  found 
for  the  plaintiff,  he  had  judgment  to  have  the 
nuisance  abated,  and  for  damages.  It  is  to  be 
noticed  that  the  jury  were  to  view  the  premises. 
Both  had  long  been  out  of  use  in  Blackstone's 
day;  with  us  they  were  never  in  use,  as  far  as 
I  know.  The  assize  of  nuisance  lay  only 
against  the  wrong-doer  himself,  but  not  against 
the  alienee  of  the  tenement  wherein  the  nui- 
sance was  situated.  This  was  the  immediate 
reason  for  making  that  equitable  provision  in 
St.  Westm.  2,  18  £k)w  I.  chap.  21  This  was 
in  the  year  1285  (8  Bl.  Com.  pp.  216.  222),  and 
has  been  the  occasion  of  our  modem  changes 
in  common-law  pleading.  We  see  that  in  the 
assize  of  nuisance  the  Jury  were  to  view  the 

E remises;  this  may  be  done  now  in  the  case  at 
iw,  at  the  request  of  either  party.  W.  Va. 
Code,  g  80,  chap.  116,  p.  760. 

Modem  remeaies.  The  right  to  abate:  This 
is  treated  of  by  Bracton,  who  wrote  628  years 
ago,  and  the  remedy  survives  to  the  present 
time;  but  a  party  should  not  be  advised  to  take 
the  law  into  his  own  hands  except  in  a  case  of 
great  urgency,  for  he  does  so  at  his  own  risk, 
and  at  great  nazard,  should  he  be  in  Uie  wrong, 
or  go  too  far. 

Things  to  be  considered  in  determining  what 
is  a  nuisance:  Every  man,  as  we  have  seen, 
has  the  exclusive  dominion  and  the  right  to 
the  full  and  exclusive  enjoyment  of  his  own 
property>  to  do  with  it  as  ne  pleases.  His 
neighbor  has  the  same  right  over  his  own  prop- 
erty. Hence  it  follows,  as  the  duty  of  each,  to 
so  use  bis  own  as  not  to  injure  that  of  the 
other,  each  one's  duty  qualifies  his  own  rifht, 
and  creates  a  oorresponding  right  in  the  other. 

Harm  withoat  legal  injury:  But  this  duty 
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must  be  taken  with  qualifications,  for,  in  the 
nature  of  things  and  of  societv,  it  is  not  rea- 
sonable that  every  annoyance  should  constitute 
an  in juTV  such  as  the  law  will  remedy  or  pre- 
vent. One  may  therefore  make  a  reasonable 
use  of  his  right,  though  it  may  create  some  an- 
noyance or  inconvenience  to  his  neighbor. 
But,  even  in  such  case,  an  annoyance  Tawfiul 
in  itself  may  become  unlawful  when  done  ma- 
liciously. 

Useful  or  necessary  trades:  So,  also,  pub- 
lic policy  and  general  convenience  require  that 
on  this  bead  something  more  shall  be  conced- 
ed to  useful  and  beneficial  work  than  to  useless 
and  idle  amusements,  but  where  this  line  of 
difference  is  to  be  drawn  can  only  be  deter- 
mined by  the  facts  of  each  particular  case. 

Homes  and  factories:  According  to  our 
settled  notions  and  habits,  there  are  convenient 

K  laces, — one  for  the  home,  one  for  the  factory; 
ut,  as  often  happens,  the  two  must  be  so  near 
each  other  as  to  cause  some  inconvenience. 
The  law  cannot  take  notice  of  such  inconveni- 
ence, if  slight  or  reasonable,  all  things  consid- 
ered, but  applies  the  common-sense  doctrine 
that  the  parties  must  give  and  take,  live  and 
let  live;  for  here  extreme  rights  are  not  en- 
forceable riffhts,  —at  any  rate,  not  by  injunc- 
tion. See  Bishop,  Non  Cont.  Law,  %  418,  and 
cases  cited. 

Convenient  place:  But  the  term  "conveni- 
ent place"  does  not  mean  the  one  best  for  the 
profit  and  convenience  of  the  owner  of  the  of- 
fensive factory,  but  the  one  where  it  shall 
cause  no  actionable  injury  to  others.  One 
nuisance  does  not  justify  another;  still  it  may 
be  taken  as  one  of  the  surrounding  circum- 
stances to  be  considered  in  determining  whether 
or  not  the  other  be  a  nuisance. 

Idiosyncracies  of  the  person  annoyed:  In 
fixing  the  standard  by  which  to  measure  what 
shall  be  deemed  a  nuisance  in  the  given  case, 
the  nature  of  the  man  offended,  as  well  as  the 
nature  of  the  thing  offending,  must  be  consid- 
ered. Daniel  Boone,  Kentucky's  famous  pio- 
neer, represented  the  County  of  Kanawha  in 
the  Virginia  Legislature  about  100  years  ago, 
and  soon  after  left  the  county,  in  part,  it  is  said, 
because  the  throng  of  incomers  had  become 
annoying.  Some  families,  it  is  said,  think  of 
re-establishing  their  old  homes  on  lower  Broad- 
way. Leaving  these  matters  for  local  history, 
past  and  to  come,  to  look  after,  we  know  that 
our  people,  in  a  steadily  increasing  ratio,  are 
crowding  into  the  centers  of  population,  seek- 
ing the  conveniences,  comforts  and  amenities 
of  town  life,  netwithstanding  its  noise  and 
bustle  and  other  annoyances.  For  such  stand- 
ard it  vHll  not  do  to  take  the  man,  who,  by 
reason  of  his  sensitive  nature,  inborn  or  ac- 

Suired,  or  by  reason  of  his  habits  or  mode  of 
ving,  is  supersensitive  to  the  annoyance  com- 
plained of;  nor,  on  the  other  hand,  are  we  to 
take  one  who.  by  nature  or  habit,  is  abnor- 
mally insensible  to  such  things.  The  idiosyn- 
cracies or  peculiar  habits  or  modes  of  livine  of 
neither  class  fumish  the  proper  test:  and  this, 
not  because  the  over-sensitive  man  or  man  in  ill 
health  has  less  right,  but  because  it  is  impossi- 
ble in  practice  for  the  law  to  extend  to  him  ex- 
ceptional immunity  or  prct^tion.  Therefore 
we  must  take  as  our  standard  the  normal  man; 
the  one  of  ordinary  sensibility;  of  ordinary 
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habits  of  liyine;  the  plain,  well-to-do  people, 
who  make  up  the  great  man  of  our  busy  world. 
If  this  should  lead  to  hardship  in  particular 
cases,  such  as  sickness,  practical  convenience 
makes  it  impossible  to  have  any  other  criterion. 
In  such  cases  we  must  appeal  to  the  hiunanity 
and  good  will  of  our  neighbor,  rather  than  to 
any  supposed  enforceable  ri^ht  of  our  own. 

So  far  the  subject  has  been  discussed  on 
grounds  common  to  a  suit  at  law  for  damages, 
and  a  suit  in  equity  to  forbid,  abate  or  restrain. 
But  these  remedies  differ  not  less  in  the  mode 
of  relief  than  in  effectiveness  and  in  other  im- 

Sortant  particulars.  In  the  suit  at  law  for 
amages,  if  the  case  is  made  out,  damai^,  ac- 
cording to  the  injury  proven,  are  awarded  as 
matter  of  right,  and  not  of  discretion.  But 
often  this  is  only  a  balf-wav  remedy,  leading 
sometimes  to  endlese  litigadon  and  to  irrepar- 
able mischief.  So  that  the  remedy  by  injunc- 
tion is  sometimes  the  only  one  at  all  effective 
or  complete,  forbidding,  preventing,  stopping, 
abating  the  nuisance,  exercising  such  restraint, 
and  no  more,  as  the  exigencies  of  the  particu- 
lar case  demand.  And  now,  since  the  powers 
of  man  over  the  elements  and  forces  of  nature 
have  become  and  are  becoming  so  great  and  so 
far-reaching,  this  remedy  grows  in  frequency 
and  indispensability.  Yet  by  reason  in  part  of 
its  veiT  completeness  and  effectiveness,  it  isex- 
erdsed,  especiaDv  in  cases  like  this,  with  great 
caution,  and  only  after  the  fact  of  nuisance 
has  been  put  beyond  all  ground  for  fair  ques- 
tioning. For  although  a  court  of  eouity  in 
such  cases  follows  precedent,  and  goes  oy  rule, 
as  far  as  it  can,  yet  it  follows  its  own  rules, — 
and  among  them  is  the  one  that  to  abate  or  re- 
strain in  case  of  nuisance  is  not  a  matter  of 
strict  right,  but  of  orderly  and  reasonable  dis- 
cretion, according  to  the  right  of  the  particular 
case, — and  hence  will  refuse  relief,  and  send 
the  party  to  a  court  of  law,  when  damages 
would  be  a  fairer  approximation  to  common 
justice,  because  to  silence  a  useful  and  costly 
factory  is  often  a  matter  of  serious  moment  to 
the  State  and  town,  as  well  as  to  the  owner. 
The  matter  here  ooiqplained  of  as  a  nuisance  is 
the  noise  of  a  furniture  factory  at  the  comer  of 
Sixth  and  Ann  Streets,  causing  personal  annoy- 
ance to  plaintiff  and  his  familv  at  his  home  op- 
posite, across  Ann  Street,  80  feet  from  the  fac- 
tory, and  thus  indirectly  impairing  the  value  of 
his  property.  In  such  cases  the  question  is,  in  its 
veiT  nature,  one  of  degree,  and  the  evidence  by 
which  to  determine  it  fi  matter  of  opinion,  based 
on  experience  and  observation  of  the  thinff  it- 
self. The  rule  to  guide  us  in  such  cases  is  that 
the  noise  must  be  such  as  materially  to  interfere 
with  and  impair  the  ordinary  conifort  of  exist- 
ence on  the  part  of  ordinary  people.  Snyder 
V.  Cabell,  29  W.  Va.  48;  Baltimore  <fe  P.  R,  Co. 
V.  Fifth  Baptist  Church,  108  U.  S.  817,  27  L. 
ed.  789.  See  also  St.  Helens  SmeUing  Co. 
V.  Tipping,  11  H.  L.  Cas.  642;  Walter  v. 
Se\fe,  4  De  Gex  &  S.  815;  Crump  v.  Lam- 
bert, L.  R.  8  £q.  409;  Qaunt  v.  Funney, 
L.  R.  8  Ch.  8;  and  the  recent  cases,  Bohan  v. 
Port  Jervis  Gas  Light  Co.  122  N.  Y.  18,  9  L. 
R.  A.  711;  and,  on  public  nuisance.  People  v. 
Detroit  White  Lead  Works  (Mich.)  46  N.  W. 
Rep.  786;  Wiley  v.  Slwood  (DU  25  N.  E.  Rep. 
570;  and  notes  in  Bohan  v.  Port  Jervis  Oas 
Light  Co.  supra. 

Facts  of  the  case:  Six  hundred  pages  of  this 
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record  are  taken  up  with  the  testimony  of 
sixty-five  witnesses— thirty -eight  for  plaintiff, 
twentj-seven  for  defendants — on  the  question 
of  nuisance  or  no  nuisance,  with  about  3,400 
questions  asked  and  answered.  It  is  not  un- 
usual to  observe  or  to  ^  some  limit  in  the 
number  of  witnesses  to  be  examined  on  such 
questions.  In  the  view  we  take  of  this  case  it 
would  answer  no  useful  purpose  to  go  into  the 
evidence  in  detail.  We  can  best  express  our 
view  by  comparing  the  facts  of  this  case  with 
the  facts  in  the  case  of  dmyder  v.  CabeU,  29  W. 
Ya.  48,  as  that  case  is  relied  on  and  made  the 
subject  of  extended  comment  by  both  sides. 
In  that  case  the  thing  complainecf  of  as  a  nui- 
sance was  in  the  main  noise,  as  it  is  here.  There 
it  was  the  noise  of  a  skating  rink,  an  unneces- 
sary amusement;  here  the  noise  of  a  furniture 
factory,  a  trade  of  public  utility,  as  well  as  of 
private  benefit,  costing  more  than  $30,000,  and 
employing  more  than  sixty  people.  That  was 
located  in  a  part  of  the  town  theretofore  de- 
voted for  the  most  part  to  residences;  here  it 
was  on  a  street  occupied  overhead  by  the  ap- 
proach of  the  Baltimore  &  Ohio  Railway  to  its 
bridge  across  the  Ohio  at  Parkeraburg,  devoted 
to  the  noises  of  running  trains,  already  paid 
for  to  be  used  for  that  purpose,  and  for  that 
reason  not  generallv  hicfnly  valued  as  a  place 
for  homes.  The  factory  was  weU  equipped 
and  well  conducted,  with  as  little  of  the  noise 
and  hum  of  machinery  as  could  be  had  in  such 
a  work,  the  noise  stopping  at  six  in  the  even- 
ing and  not  starting  again  until  seven  in  the 
momiug.  In  the  nnk  the  noise  disturbed  rest 
and  sleep,  continuing  far  into  the  night  The 
three  families  complaining  of  the  noise  of  the 
rink,  we  mav  infer,  were  people  of  normal 
nervous  sensiDility  to  noise.  Here  the  plaintiff 
and  his  principal  witnesses,  living  near  the  fac- 
tory, seem  to  be,  by  reason  of  ill  health  or  by 
nature,  rather  supersensitive  to  such  things. 
On  the  question  of  nuisance,  the  evidence  is 
conflicting;  at  any  rate  the  plaintiff  does  not 
put  his  case  high  and  dry,  above  all  ground  of 
fair  questioning.  There  is  enough,  perhaps, 
for  the  chancellor  to  have  directed  an  issue. 
But  this  issue,  the  plaintiff  by  his  suit  at  law 
has  already  brought  on  and  made  up.  Under 
such  a  conflict  of  evidence,  the  suit  at  law 
should  have  been  tried  first.  The  find- 
ing on  such  a  question  of  fact  of  twelve 
gCKKl  and  lawful  men,  who,  if  deemed  proper, 
may  see  and  hear  the  thine  for  themselves,  is 
still  greatly  relied  on  by  the  court.  By  such 
course  we  would  avoid  the  possibility  or  like- 
Uhood  of  the  awkward  predicament  that  now 
confronts  us,  of  a  court  of  equity  having  si- 
lenced as  a  nuisance  a  factory  of  great  cost  and 
of  general  utility,  which  the  jury  in  the  suit  at 
law  should  afterwards  find  to  be,  all  things 
considered,  no  nuisance  at  all.  Besides,  if  the 
Jury  should  find  it  to  be  a  nuisance  by  ffiving 
suMtantial  damages,  the  chancellor  would  then 
have  safer  ground  for  his  decree. 

The  decrees  of  the  IBth  and  14ih  August, 
1890,  must  therd'ore  be  reversed,  and  the  cause 
remanded,  the  further  hearing  to  abide  the  de- 
termination of  the  issue  of  nuisance  or  no  nuis- 
ance in  the  suit  at  law,  or  to  be  demurred  to 
by  plaintiff,  according  as  he  may  be  advised. 

Iiuoast  R,  and  Eng^liah  and  Braimoii» 
JJ.,  concur. 
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Benlamin  H.  CHILD,  Chief  of  Police, 

V. 

Fiederick  BEMUS. 


(. 


.R.  I.. 


.) 


1.  Conferring  upon  the  mayor  powor  to 
rovoiEO  hadcBieii's  Itftftuffffif  does  not  ex- 
ceed the  authority  given  to  a  city  council  **to 
make  laws,  ordinances  and  resrolations  relatlye  to 
liackney  carriages.^* 

8.  ▲Tested  rlfpht  eaimot  be  acquired  in  a 
Uoeose  granted  under  an  ordinance  that  gives  or 
reserres  the  power  to  revoke  iti 

8.  The  power  to  revoke  llceiiaoe  in  his  die, 
cretton,  conferred  on  the  mayor  by  the  common 
council  of  a  city«  is  not  unressonable  or  oppre^ 
8iv<^  tbougrh  it  may  be  ezerdsed  without  his  giv- 
ing notice  to  the  licensee. 

(February  7«1W1.) 

EXCEPTIOKS  by  defendant  to  rulinn  of 
the  Coart  of  Common  Pleas  for  Providence 
County  made  during  the  trial  of  a  proceeding 
a^inst  defendant  fi)r  driving  a  hackney  car- 
nage without  a  license,  which  resulted  in  a 
conviction  and  sentence  imposing  a  fine.  Over- 
ruled. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Charles  E«  Gorman  for  defendant. 

MeeerB.  Niehcaaa  Van  Slyck,  City  Sotie- 
itoT,  and  Cyme  BL  Van  S^ek,  Aut  Oity 
Solicitor,  for  plaintiff: 

Dnrfee,  Oh,  J,,  delivered  the  opinion  of  the 
court:* 

This  is  a  complaint  a£[ain8t  the  defendant  for 
driving  a  hackney  carnage  without  a  license, 
in  vio&tion  of  an  ordinance  of  the  City  of 
Providence.  On  trial  thereof  in  the  court  of 
common  pleas,  on  appeal  from  the  police  court, 
it  appeared  that  July.  A.  D.  1890,  a  license  was 
granted  to  the  defendant  for  one  year,  and  that 
September  16,  A.  D.  1890,  it  was  revoked  by 
the  mayor  on  recommendation  of  the  superin- 
tendent of  hacks,  representing  that  the  defend- 
ant had  refused  to  remove  his  carriage  at  the 
Boston  depot  when  told  to  do  so  by  the  officer 
there.  It  was  revoked  without  notice  or  hear- 
hig.  The  evidence  in  support  of  the  complaint 
showed  that  the  defendant  was  driving  for  hire 
September  22,  A.  D.  1890.  The  defense  was 
that  the  revocation  was  void.  The  jury,  under 
rulines  by  the  court  sustaining  Its  validity, 
found  the  defendant  guilty.  The  cause  is  be- 
fore us  on  exceptions  to  said  rulings.  Power 
is  given  to  the  city  council  of  Uie  City  of 
Providence  by  the  dty  charter  "to  make 
laws,  ordinances  and  regulations  relative 
to  .  .  .  hackney  carriages,  trucks,  carts  and 
other  vehicles,  and  licensing  and  regulat- 
ing the  same."  Under  this  provision  the 
dty  council  passed  an  ordinance,  forbid- 
ding any  person  to  drive  a  hackney  carriage  in 
the  dty  without  license  from  the  mayor  and 
hoard  of  alderm^  under  penalty  of  a  fine  of 

NoiB.— Municipal  corporation:  license.  See  noUt 
to  Jfagenao  v.  Freemont  (Neb.)  9  L.  R.  A.  787;  State 
T.  Bobinson  (Minn.)  ft  L.  R.  A.  889. 
12LR.A. 


not  less  than  $10  nor  more  than  |20.  making 
the  licenses  grantahle  by  the  mavor  and  alder- 
men, in  their  discretion,  and  giving  the  mayor 
power  to  revoke  any  license  so  granted. 

The  defendant's  first  point  is  that  the  city 
council,  in  conferring  upon  the  mayor  power 
to  revoke,  exceeded  tibeir  authority  under  the 
charter.  The  authority  given  by  the  charter 
is  expressed  in  broad  terms.  It  is  to  make  laws, 
ordinances  and  regulations  relative  to  hackney 
carriages  and  Ucensins  them.  The  language 
seems  to  us  to  he  broad  enough  to  authorize, 
not  only  the  granting  of  licenses,  but  also  the 
granting  of  l^em  subject  to  a  power  of  revo- 
cation; and  we  see  no  reason  whv  such  power 
may  not  be  vested  by  ordinance  in  the  mavor. 
It  is  anrued  that  the  licensee  has  a  vested  right 
in  his  license  beyond  the  citv  council's  power 
to  f orfdt.  Assuming  that  this  would  be  so  if 
the  power  to  revoke  were  not  reserved,  it  seems 
to  us  that  when,  as  here,  the  license  is  granted 
under  an  ordinance  that  gives  or  reserves  the 
power,  it  is  to  be  regarded  as  subject  to  the 
power,  and  terminable  by  its  exercise.  The  li- 
cense \b  in  the  nature  of  a  privilege  to  perform 
a  public  service  or  function,  for  reward,  which 
service  or  function,  for  the  public  good,  and  to 
secure  its  orderly  and  effident  performance, 
must  be  subjected  to  certain  regulations.  These 
regulations  must  be  obeyed;  and  therefore  the 
power  to  revoke  the  license  is  highly  import- 
ant, since  the  licensee  may  be  not  only  diso- 
bedient, but  obdurate  or  incorrigible.  The  cases 
dted  for  the  defendant  to  show  that  a. town 
or  dty  cannot  enforce  its  by-laws  or  ordinances 
by  forfeitures  of  properly  where  it  is  empow- 
ered to  enforce  them  by  fines,  do  not  seem  to 
us  to  be  in  point. 

In  State  Y,  TownCoundl of  Columbia,  6  Rich. 
L.  404,  which  at  first  view  appears  as  if  it  might 
be  so,  it  was  decided  that  the  town  council  had 
no  power  to  subject  a  liquor  license,  granted  by 
them,  to  forfeiture  for  breach  thereof;  but 
there  the  license  was  granted  by  the  town  coun- 
d1,  actinff  under  a  statute  of  the  State  prescrib- 
ing conditions  and  restrictions,  and  the  court 
held  that,  the  Legislature  having  prescribed 
them,  the  town  coundl  could  not  add  to  them. 
The  case  differs  from  this,  for  here  the  whole 
matter  of  licensing  is  left  unrestrictedly  to  the 
city  council. 

The  defendant  contends  that  the  city  coundl, 
if  it  was  authorized  to  confer  the  power,  was 
not  authorized  to  confer  it  to  be  exerdsed 
without  first  giving  notice  to  the  licensee,  and 
allowing  him  an  opportunity  to  be  heard.  We 
are  free  to  say  that  an  exercise  after  notice 
and  hearing  would  better  suit  our  notions  of 
proper  procedure  than  an  exercise  without 
them .  The  ordinance  prescribes  no  procedure , 
but  leaves  the  matter  wholly  to  the  mayor's 
discretion.  Is  the  ordinance,  on  this  account, 
so  unreasonable  or  oppressive  that  it  is  void? 
The  complainant  dtes  Com,  v.  Kindey,  188 
Mass.  578.  In  that  case  it  was  decided  that  a 
Statute  authorizing  the  selectmen  in  towns  to 
yranl  licenses  to  keep  tables  for  playing  pool 
for  hire,  and  providing  that  "such  licenses  may 
be  revoked  at  the  pleasure  of  the  authority 
granting  it,"  is  consatutional.  The  license  was 
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revoked  there  without  notice.  "A  licensee." 
say  the  courts,  "takes  his  license  subject  to 
such  conditions  as  the  Legislature  sees  fit  to  im- 
pose; and  one  of  the  statutory  conditions  of 
this  license  was  that  it  might  be  revoked  by  the 
selectmen  at  their  pleasure."  The  question  of 
reasonableness  did  not  arise,  since  a  statute,  if 
constitutional,  is  valid,  whether  reasonable  or 
not.  The  reasonableness  of  an  ordinance,  even, 
it  has  been  held,  cannot  be  inquired  into  by  the 
court  if  specifically  authorized  by  the  Legisla- 
ture. In  the  case  at  bar  we  may  inquire,  the 
authority  being  general.  But  such  an  inquiry 
is  a  nice  one,  especially  if  it  regards  policy, 
rather  than  principle;  and  it  seems  to  us  that 
the  court  in  making  it  should  take  care  not  to 
be  influenced  too  much  by  its  own  iudicial 
usages  or  predilections.  Here  especially  it  is 
to  M  remembered  that  the  power  was  given  for 
administrative,  not  judicial,  purposes.  While 
the  mayor  may  revoke  a  license  under  the 
power,  if  it  be  valid,  without  notifying  or  hear- 
ing the  licensee,  there  is, on  the  other  hand, noth- 


ing to  prevent  his  giving  a  hearing  fiist,  if  he 
sees  fit;  and  the  question  is  whether  it  is  rea- 
sonable for  him  to  be  intrusted  with  such  a 
discretion. 

It  appears  from  Com.  v.  Kindey,  supra,  that 
the  Legislature  of  Massachusetts  considered 
the  conferring  of  such  a  power  not  unreason- 
able ;  for  otherwise,  presiunably,  they  would 
not  have  conferred  it.  The  matter  there  was  of 
no  more  urgencv  than  the  matter  here.  The 
reasons  would  be  stronger  here  against  the 
power  if  the  licensee  were  required  to  pay 
heavily  for  hU  license,  but  he  has  to  pay  only 
a  dollar's  fee  for  it;  and,  if  a  license  has  been 
revoked  unduly,  there  is  nothing  to  prevent 
the  board  of  aldermen  from  righting  the  wrong 
by  granting  a  new  one.  We  have  come  to  the 
conclusion,  after  much  consideration,  that  it  is 
not  sufficiently  plain  that  the  power,  or  the 
clause  of  the  ordinance  that  grants  the  [>ower, 
is  unreasonable  or  oppressive,  to  make  it  our 
duty  to  declare  it  Void. 

Exceptions  awrruled. 
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John  GROUSE  et  at, 

f. 

Daniel  MURPHY  and  Charies  Roggen- 

moser.  Terre-tenant  and  Appt. 

(....Pa.....) 

The  reeord  of  a  Jud^^ent  against  Dan- 
iel Mnrphy  is  not  notice  of  the  judgment  to 
one  who  takes  a  conyeyanoe  of  lands  from  the 
Judgment  debtor  whose  name  appeared  in  the 
title  deeds  as  Daniel  J.  Murphy. 

(March  2, 1891.) 

APPEAL  by  Roggenmoser  from  a  judgment 
of  the  Court  of  Common  Reas,  No.  2, 
for  Philadelphia  County  in  favor  of  plaintiffs 
in  a  scire  facias  proceeaing  to  reviye  a  judg- 
ment against  Murphy  so  as  to  make  it  a  lien 
on  property  ^hich  had  been  conveyed  by  Mur- 
phf  to  appellant.    BeDersed. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  J.  B.  Colahant  Jr.»  ana  John  H. 
Johnson  for  appellant. 

Messrs,  Henry  T,  Deehert  and  Henry 
M.  Deehert  for  appellees. 

Williams,  J,,  delivered  the  opinion  of  the 
court: 

The  intention  to  protect  an  innocent  pur- 
chaser against  secret  liens  and  conveyances 
manifest^  itself  very  early  in  this  State.  An 
Act  of  the  Colonial  Legislature  pass^  in  1772 
made  it  the  duty  of  "any  judge  or  other  officer 
of  a  court  of  record  within  this  province,  that 
shall  sign  any  judgments/'  to  enter  the  date  of 
signing  on  the  margin  of  the  record,  and  de- 


clared that  tbe  lien  of  the  judgment  thereafter 
begin  at  tbat  date,  instead  of  extending,  by  re- 
lation, to  the  first  day  of  the  term  on  the  re- 
turn of  the  original  writ  Three  years  later  it 
was  made  the  duty  of  purchasers  to  record 
their  deeds  within  six  months,  and,  if  they 
failed  to  do  so,  their  unrecorded  deeds  were  to 
be  held  fraudulent  and  void  as  against  subse- 
quent bona  fide  purchasers  and  mortgagees. 
Prior  to  1775  there  was  no  duty  to  record  rest- 
ing on  purchasers,  and  one  buying  land  was 
bound  to  investigate  the  title  at  hia  peril. 
Madayy.  Work,  6  Binn.  154, 

In  1708  the  duration  of  the  lien  of  a  judg- 
ment upon  the  defendant's  land  was  limited  to 
five  years,  unless  duly  revived.  The  Act  of 
1848  made  it  the  duty  of  the  plaintiff  to  take 
notice  of  a  sale  of  land  by  hia  debtor,  and  pro- 
vided that,  as  to  a  purchaser,  the  lien  of  the 
judgment  should  be  dischar^,  unless  such 
purchaser  was  named  by  scire  facias  within 
five  years  after  he  placed  his  deed  upon  the 
record,  notwithstanding  the  judgment  m^ 
have  been  regularly  revived  against  the  defend- 
ant. To  facilitate  searches,  separate  judgment 
dockets  were  provided  for  in  1827,  and  our 
present  system  of  lien  dockets,  as  judgment 
indexes,  was  adopted  in  1856.  The  Act  pro- 
vided "that  the  Hen  of  a  iudgment  shall  not 
commence  or  be  continued  against  any  pur- 
chaser or  mortgagee  unless  the  same  be  en- 
tered in  the  county  where  the  real  estate  is 
situated,  in  a  book  to  be  called  the  'Judgment 
Index,'  .  .  .  and  the  plaintiff  shall  fumiah  the 
proper  information  to  enable  the  prothonotary 
to  prepare  said  entry."  Among  other  tbin^, 
tbe  entry  must  show  the  names  of  the  parties 
against  whom  a  Hen  is  entered.    The  purchaser 


Nora.— JTotice  by  judcpnent  entry. 

^  An  entry  of  a  judgment  in  the  "Index  of  All 
Liens,"  as  against  *^J.  H.  Hesse."  Is  not  oonstruo- 
tlve  notice  of  a  judgment  against  ^*J.  H.  Hesser." 
.£tna  L.  Ins.  Ck>.  v.  Heeser  ilowa;  4  L.  R.  A.  12SL 
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But  where  writ,  pleadings  and  oontract  speak 
only  of  Frederick  D.  Conrad,  but  the  Judgment  is 
for  the  plaintiff  against  "Daniel  Frederick  Gonrad, 
the  defendant,"  the  defect  is  cured  by  the  Statute 
of  Jeofails.  Conrad  v.  Griffey,  62  U.  S.  11  How. 
480,lSL.ed.779. 
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1b  bound  to  take  notice  of  liens  appearing  on 
the  judgment  index,  but  he  is  not  bound  to 
look  bejond  it,  and,  if  his  search  discloses  the 
existence  of  no  lien  entered  there  against  his 
vendor,  he  may  complete  the  transaction,  and 
pgy  over  the  purchase  money  in  safety.  Upon 
thjCs^eral  proposition  there  is  no  difference 
of  opmion.  The  question  presented  is.  Through 
what  modifications  must  one  who  proposes  to 
become  a  purchaser  pursue  the  name  of  his 
vendor? 

In  the  case  now  before  us  one  Daniel  J. 
Murphy  owned  a  lot  of  land  at  the  comer  of 
Myrtle  and  Holly  Streets,  in  the-City  of  Phila- 
delphia. His  deed  for  the  same  was  regularly 
recorded,  as  was  a  mortgage  given  by  him  for 
IMU*t  of  the  purchase  money.  jBe  took  and  he 
incumbered  the  title  in  his  proper  name  as 
Daniel  J.  Murphy.  Roggenmoser  desired  to 
buy  the  lot.  He  found  the  title  properly  re- 
corded, and  incumbered  by  a  mortgage.  Turn- 
ing from  the  recorder's  office  to  that  of  the 
prothonotary,  he  caused  search  to  be  made  for 
liens  on  the  ludgment  index  against  Daniel  J. 
Murphy,  and  found  none.  He  then  completed 
bis  purchase,  settled  the  purchase  price  and 
received  and  recorded  his  oeed.  This  was  in 
1888.  In  June  of  that  year  Murphy  went  to 
Chica^  to  reside.  In  1889  the  plaintiff,  who 
had  a  judgment  against  Daniel  Murphy,  issued 
his  wnt  of  id,  fa.,  and  served  Roggenmoser  as 
terre-tenant 

Was  the  judgment  against  Daniel  Murphy  a 
lien  on  the  lot?  It  is  admitted  that  Daniel 
Murphy  and  Daniel  J.  Murphy  are  the  same 
person.  It  is  clear,  therefore,  that  real  estate 
in  the  hands  of  that  person  would  be  bound. 
Having  signed  his  name  in  the  form  in  which 
it  appears  on  the  ludgment  index,  he  could 
not  object  to  the  enforcement  of  the  judgment 
against  his  property.  As  between  him  and  his 
creditor,  it  is  a  question  of  personal  identity. 
But  the  defendant  is  not  objecting.  It  is  a 
purchaser  who  bought  after  a  search  of  the 
records,  and  with  no  actual  notice  of  the  exis- 
tence of  this  judgment,  who  claims  protection. 
If  he  did  all  the  law  re<}uired  of  him,  he  is 
entitled  to  protection  against  the  ludgment  of 
the  plaintiff.  If  he  did  not,  then  he  must  suf- 
fer for  his  want  of  care  in  making  the  search. 
The  plaintiff  contends  that  he  was  bound  to 
take  notice  of  this  judgment,  because  it  was  a 
lien  against  his  vendor,  and  could  have  been 
enforced  against  the  land  in  his  hands.  It  ap- 
pears in  the  case  stated  that  Murphy,  in  the 
transaction  of  his  business,  used  his  name  in 
various  forms.  On  his  sign  it  was  D.  Murphy. 
He  gave  some  notes  as  Dan  Murphy,  some  as 
Daniel  Murphy,  and  it  \b  clear  that  he  took 
and  convened  title  as  Daniel  J.  Murphy.  In 
the  city  directory  it  appeared,  at  and  for  years 
before  the  sale  to  Roggenmoser,  as  Daniel  J. 
Murphy.  If  a  judgment  had  been  entered  on 
a  note  signed  "Dan  Murphy,"  and  on 
another  signed  *'D.  Murphy,"  there  is  no 
reason  that  can  be  urged  in  support  of  the 
lien  now  before  us  that  could  not,  with  equal 
force,  be  urged  in  support  of  the  lien  of  both 
the  others.  All  were  signed  by  the  same  man 
and  were  for  debts  due  by  him.  If  the  credi- 
tor has  no  duty  resting  on  him,  but  is  to  be 
Srotected  because  Daniel  J.  Murphv  was  his 
ebtor  in  fact,  notwithstanding  he  aid  not  put 
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his  name  correctly  to  the  note,  then  all  the 
forms  of  the  name  used  in  signing  the  notes 
stand  on  the  same  ground.  In  order  to  see  the 
practical  operation  of  such  a  holding,  we  have 
looked  into  the  city  directory,  and  find  the  name 
of  Daniel  Murphy,  with  various  middle  letters 
and  without  any,  occurs  twenty  times.  But 
"D"  is  the  initial  of  David,  Dennis  and  many 
other  first  names  besides  Daniel.  To  exhaust 
the  possibilities  as  to  D.  Murphy  would  require 
searches  ninning  into  the  hundreds.  But 
without  laying  too  much  stress  on  the  argu- 
ment <ib  ineonvenienti,  or  the  apparent  legisla- 
tive intent,  let  us  glance  at  our  cases  bearing 
upon  this  question.  In  several  cases,  amonff 
which  are  Btdgwaf^s  App.,  15  Pa.  177;  7i>r/c 
Banltfs  App.,  86  Pa.  468,  and  8mith'$  App.,  47 
Pa.  138, — ^it  has  been  held  that  a  lien  entered  in 
the  last  name  of  the  defendant  is  not  a  lien  on 
the  real  estate  of  the  defendant  in  the  hands  of 
bona  fide  purchasers.  For  example,  a  lien  en- 
tered against  the  firm  of  McFall  &  Martin  does 
not  bind  the  separate  real  estate  of  the  partners 
in  the  hands  of  purchasers  because  of  the  ab- 
sence of  the  first  names  of  McFall  and  of 
Martin.  Kot  only  must  the  first  name  appear, 
but  it  must  be  correct;  for  in  Zimmerman  v« 
Brigaans,  6  Watts,  186,  the  judgment  was  en- 
tered on  a  bond.  The  bond  was  signed, 
"Jacob  Briggans,"  which  was  the  true  name 
of  the  obligor.  The  prothonotary  made  a 
mistake,  ana  entered  the  name  in  the  lien  dock- 
et as  John  Briggans.  An  examination  of  the 
files  would  have  shown  the  mistake,  but  this 
court  held  that  subsequent  creditors  were  not 
bound  to  go  beyond  the  lien  docket,  and  post- 
poned the  judgment,  because  of  the  mistake  in 
the  first  name. 

It  is  not  enough  that  names  are  idem  eonans. 
In  Heirs  App.,  40  Pa.  458,  the  true  name  of 
the  defendant  was  Qeor^e  P.  Yoest.  It  was 
entered  on  the  index  agamst  Gkorge  P.  Joest. 
The  first  name  was  right.  The  last  name  was 
idem  sonane  with  the  right  name  of  the  de- 
fendant, but  it  was  held  that  the  purchaser  had 
no  notice  of  the  lien  from  the  record.  The 
reason  evidently  is  that  the  record  addresses 
itself  to  the  eye,  and  not  to  the  ear  alone.  The 
purchaser  was  bound  to  look  under  the  letter 
"Y,"  which  was  the  initial  letter  of  his  ven- 
dor's name.  Not  finding  a  lien  there,  he  was 
not  bound  to  go  further,  and  the  lien  was  post- 
poned. But  in  Wood  v.  Beynolds,  7  Watts  «fc 
8.  406,  our  precise  question  was  decided.  A 
note  was  signed  by  John  M.Grurer.  Bv  some 
oversight  of  the  prothonotary  the  **M"  was 
omitt^,  and  the  lien  entered  against  John 
Grurer.  A  purchaser  from  John  M.  Grurer 
made  search  for  liens  against  his  vendor,  but 
found  none,  and  completed  his  purchase. 
We  held  that  he  had  done  all  that  was  required 
of  him,  and  that  the  judgment  could  not  be 
enforced  affainst  the  land  in  his  hands.  This 
case  wasfoUowed  in  Hutchineon'e  App  ,  92  Pa. 
186,  and  the  rule  distinctly  laid  down  that  "the 
omission  of  the  middle  letter  in  a  name  on  the 
judgment  index  is  fatal  to  a  lien"  as  against 
bona  fide  purchasers. 

From  this  review  of  the  case  it  will  be  seen 
that  the  rule  was  well  settled  in  this  State 
when  the  case  of  Jenny  v.  Zehnder,  101  Pa. 
296,  came  before  this  court.  In  that  case  a 
different  rule  was  adopted,  which  is  wholly  in- 
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consiBtent  with  Wood  ▼.  BeffnMi  and  Hutch- 
inmm's  App.  and  Myer  y.  FegaZy,  89  Pa.  AS», 
cited  as  auihority  for  it.  An  examination  of 
the  latter  case  will  show  that  it  does  not  sus- 
tain the  rule  laid  down  in  Jenny  v.  Zehnder, 
nor  afford  it  any  aid  wbateyer.  The  case  was 
this:  One  John  Bubb  executed  a  Judgment 
note.  The  prothonotary  of  Lancaster  County 
entered  ludgment  upon  it  against  John  Bobb. 
This*  Judgment  was  held  to  be  notice  because 
the  two  names  are  identical.  Th#y  are  differ- 
ent modes  of  spelling  the  same  name,  and,  as 
was  said  by  the  court,  are  idem  eonans,  at 
least  in  the  Qeiman  counties,  of  which  Lan- 
caster is  one.  The  name  was  found  under 
the  proper  title  in  the  index,  with  the  correct 
first  name,  and  with  a  variation  in  spelling 
in  the  middle  letter  which  made  no  change  in 
the  name  as  spoken.  Similar  instances  are 
the  names  of  Kopp  and  Kupp,  and  of  Eolp 
and  Eulp,  which  are  merely  different  forms 
of  the  same  name,  with  the  same  initial  and 
the  same  pronunciation.  It  is  to  be  regretted 
that  Wood  y.  BeynokU  and  Hutehinson^s  App. 
had  not  been  considered  in  Jenny  y.  Zehnder, 
The  learned  iudge  of  the  court  below  followed 
the  last  case  faithfully,  but  we  feel  constrained 
to  say  what  he  oould  not,  that  we  prefer  and 
shall  follow  the  old  and  well-settled  line  of 
cases  to  which  we  have  referred.  The  rule  of 
Wood  y.  Reynolds  is  not  only  most  in  harmony 
with  the   spirit  of  our  legislation,  and  'With 


our  own  decided  cases,  but  it  is  equitable  in  its 
operations.  Murphy's  title  was  on  the  record. 
Whoeyer  dealt  with  him  on  the  credit  of  his 
real  estate  was  bound  to  know  what  appeared 
in  his  recorded  title.  It  was  as  much  the  duty 
of  one  who  was  about  to  trust  him  with 
moneyor  goods  because  of  his  ownership  of 
land  to  know  how  and  by  what  name  he  held 
it,  as  it  was  the  duty  of  one  about  to  purchase 
the  land  to  make  the  same  inquiries.  If  the 
creditor  neglected  his  duty,  he  must  lose  in 
consequence.  If  the  purchaser  neglected  his, 
he  must  lose.  Because  the  creditor  in  this  case 
did  neglect  .to  examine  the  record,  he  has  a  . 
note  siffned  with  only  part  of  the  maker's  name 
on  which  judgment  has  been  entered.  With 
no  notice  of  the  habit  of  his  vendor  to  sign 
notes  in  several  different  ways,  and  with  no 
means  of  notice  of  liens  but  the  record,  the 
purchaser  examined,  exhausted  the  means  of 
knowledge  within  his  reach,  and,  finding  no 
lien  against  Daniel  J.  Murphy , or  D.  J.  Murphy, 
settled  with  his  vendor,  and  took  his  deed.  If 
one  of  these  parties  must  lose,  in  good  con- 
science it  should  be  he  whose  neglect  to  avail 
himself  of  the  information  which  the  record 
could  have  given  him  made  the  loss  by  one 
or  the  other  Inevitable. 

The  judgment  is  reversed,  and  Judgment  is 
now  entered  in  favor  of  the  defendant  upon 
the  case  stated. 
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Dwight  B.  BAKER  et  ai.,  AppU,, 

Charles  HART  et  al,  Beepte. 
C N.Y ) 

1.  A  lease  s;iTiii^  the  sole  and  ezdu. 
slTe  rlcfht  to  qiuurry  stone  on  certain  lands 
for  a  term  of  yean  does  not  transfer  the  land, 
or  make  the  lessees  owners  of  any  stone  which 
they  do  not  actually  quarry  out  and  sever  from 
the  land,  or  entitle  them  to  recover  as  owneis 
for  the  conversion  of  stone  quarried  and  taken 
away  by  trespassers,  although  they  are  entitled 
to  the  damaires  sustained  by  inyasion  of  their 
ezclusive  right. 

8.  liossees,  havlns^  a  rlfpht  merely  to 
qnaxry  stone  on  toe  premiMS  which  is  a 
mere  Incorporeal  hereditament,  are  under  no 
implied  obligation  to  protect  the  premises  from 
trespassers,  and  are  therefore  not  entitled  on 
that  ground  to  recover  as  owners  for  the  con- 
version of  the  stone  by  trespassers. 

3*  nie  measure  of  damages  for  qoar- 
rying  and  carrying  away  stone  bjr 
trospsssora  in  a  suit  by  lessees  merely  of  the 
exclusive  right  to  quarry  the  stone  does  not  ex- 
tend to  the  full  value  of  the  stone,  but  merely  to 
the  damages  actually  occasioned  by  the  invasion 
of  such  exclusive  right;  in  such  case  nominal 
damages  at  least  should  be  granted. 

(December  2,  IWO.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  Judgment  of 
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the  Rockland  Circuit  in  favor  of  plaintiffs  in 
an  action  brought  to  recover  damages  for  tlie 
conversion  of  certain  granite  blocks.    Becereed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Jesse  Johnson,  of  Meeere,  Johnson 
Sb  Lamb*  for  appellants: 

The  lease  did  not  give  title;  it  merely  gave  a 
right  to  acquire  title  by  quarrying  and  cutting; 
it  gave  what  the  books  designate  an  incorpo- 
real hereditament. 

Orubb  v.  Bayard,  2  Wall.  Jr.  81;  2  Washb. 
Real  Prop.  4th  ed.  p.  876;  Doe  v.  Wood,  2  Bam. 
&  Aid.  724;  Clement  v.  Toungman,  40  Pa.  841; 
Bainbridge,  Mines,  *286;  Shep.  Touch.  96. 

If  the  trespass  of  the  defendants  was  acci- 
dental, inadvertent  or  anything  less  than  the 
deliberate  purpose  to  appropriate  the  property . 
of  another,  the  plaintiffs  have  no  right  to  the 
value  added  by  the  labor  of  the  defendants  and 
the  transportation  of  carloads  of  heavy  granite 
from  a  mountain  quarry  to  the  City  of  New 
York. 

Lake  Shore  A  M.  8.  B.  Oo,  v.  Hutehine,  83 
Ohio  St.  571,  87  Ohio  St.  282;  Lee  v.  Matheu>t, 
10  Ala.  682;  Whitngf  v.  Beckford,  105  Mass.  267; 
Hilton  V.  Woods,  U  R.  4  £q.  440;  Morgan 
V.  Powei,  8  Q.  B.  278;  Wood  v.  Moretoood, 
Id.  441;  Martin  v.  Bmier,  5  Mees.  <fe  W.  851; 
Herdie  v.  Young,  55  Pa.  176;  Coleman's  App. 
62  Pa.  252;  BaHon  Coal  Co.  v.  Cox,  89  Md.  1; 
Stoekbridge  Iron  Co.  v.  Cove  Iron  Works,  102 
Mass.  80;  United  States  v.  Magoon,  8  McLean, 
171;  Heard  v.  James,  49  Miss.  286;  Wet/urbeey. 
Oresn,  22  Mich.  811;  Hyde  v.  Cookson,  21  Barb. 
92;    Baker  v.    Wheeler,  8  Wend.  505;  BoUu 
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Wooden  Ware  Co,  v.  United  Statei,  106  U.  8. 
4S3,  27  L.  ed.  280;  Goal  Greek  Min.  ^  Mfg. 
Co.  T.  MoHS,  15  Lea,  800,  61  Am.  Rep.  415; 
Franklin  Goal  Co.  v.  McMillan,  40  Md  549. 
88  Am.  Rep.  280;  Emma  Silver  Min.  Co.  v. 
Parke,  14  Blatchf.  411;  Bingle  v.  Schneider,  80 
Wis.  570;  8  Wait.  Act.  and  Def.  p.  894. 

Mr.  C.  P.  Hoflbmn,  with  Mr.  AleacaAder 
B.  Butts*  for  respondents: 

The  plaintiffs'  title  was  based  upon  their 
lease,  which  *'  let "  and  "granted "  to  them  the 
possession  and  the  sole  and  exclusive  right  to 
enter  iDto  and  upon  the  demised  premises,  and 
to  cut,  quarry  and  take  away  stone  therefrom 
durinsr  the  entire  term  of  the  lease. 

This  possession  and  these  rights  were  wrong- 
fully and  unlawfully  inyaded  by  the  defend- 
ants. 

Under  these  circumstances  the  plaintiffs' 
right  to  bring  and  maintain  this  action  was 
perfect. 

Awitin  y.  Hudeon  Biwr  R.  Co.  26  N.  Y.  840. 

These  acta  of  the  defendants  subjected  the 
plaintiffs  to  an  action  for  waste  at  the  suit  of 
the  plaintiffis'  lessor. 

Ibid.;  Cook  ▼.  Champlain  Transp.  Co,  1 
Denio,  91,  and  cases  cited. 

It  was  proper  to  allow  the  plaintiffs  to  show 
the  value  of  the  stone  after  the  defendants  had 
taken  them  from  the  auarry  and  had  taken 
them  to  the  Harlem  Bridge. 

Baker  v.  Wheeler,  8  Wend.  505;  Brown  y. 
fktx,  7  Cow.  95;  Bice  y.  HoUenbeek,  19  Barb. 
664;  Sil^mry  v.  McCoon,  8  N.  Y.  379. 

Fineh*  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  action  alleged  that  the 
plaintiffs  were  the  lessees  of  a  lot  of  land  con- 
taining twenty-five  acres;  that  under  said  lease 
they  had  the  sole  and  exclusive  right  of  enter- 
ing upon  the  leased  lands  for  the  purpose  of 
quanying,  cutting,  crushing  and  removing 
stone  therefrom;  that  defendants  wrongfully 
entered  upon  the  premises  and  quarried  stone 
belonging  to  the  plaintiffs,  and  had  converted 
the  same  to  their  own  use;  and  that  the  plain- 
tiffs had  thereby  suffered  damage  which  they 
claimed  to  recover.  Ux>on  the  trial  the  plain- 
tiff produced  their  lease  from  the  owner  of 
the  land.  It  save  to  them  "the  sole  and  ex- 
clusive ri^ht  of  entering  in  and  upon  the  lands 
...  for  the  purpose  of  quarryinff.  cutting, 
crushing  and  removing  stone  for  the  term  of 
ten  years,  .  .  .  but  not  to  hold  possession 
of  any  jNirt  of  said  lands  for  any  other  pur- 
poses." Other  provisions  were  in  accord  with 
the  right  conveyed  and  limited,  and  bounded 
the  puuntiffs'  use.  The  lease,  therefore,  did  not 
transfer  the  land,  but  gave  to  the  plaintiffs  an 
incorporeal  hereditament,  a  right  to  take  stone 
from  the  land,  which  became  theirs  only  upon 
its  actual  severance.  What  they  should  quarry 
and  remove  within  the  restricted  term  became 
theirs,  but  what  they  did  not  quarry  out  and 
sever  from  the  land  remained  tne  property  of 
the  owner  of  the  fee.  Qruhb  v.  Bayard,  2 
Wall.  Jr.  81;  2>06  V.  Wood,  2  Bam.  &  Aid. 
724;  Clement  v.  Toungman,  40  Pa.  841;  Cdld- 
vmU  v.  Fidton,  81  Pa.  480;  Arnold  v.  Stevene^ 
24  Pick.  106. 

A  right  to  take  all  the  atone  on  the  land 
without  restriction  in  time  or  quantity  might 
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readily  be  held  to  transfer  its  ownership,  but  I 
have  found  no  case  which  asserts  such  entire 
and  complete  title  in  the  lessee  where  there  was 
merely  a  rig:ht  to  mine  or  quarrv  restricted  and 
limited  by  time  or  quantity.  In  such  a  case 
all  of  the  stone  on  the  premises  does  not  pass 
to  the  lessee,  but  only  such  and  so  much  as. 
within  the  boundaries  of  his  right,  he  cuts  and 
quarries.  The  defendants  were  of  course  tres- 
passers. They  entered  upon  the  premises 
without  right,  and  cut  and  carried  away  a 
quantity  of  stone.  The  plaintiffs,  under  objec- 
tion, were  allowed  to  prove  the  value  of  the 
stone,  and  to  recover  that  value  on  the  theory 
that  they  owned  it  But  they  did  not.  Their 
lease  gave  them  no  title  to  it.  They  did  not 
cut  or  quarry  it,  and  the  ownership  remained 
in  their  lessor.  Undoubtedly  the  act  of  the  de- 
fendants was  an  infringement  of  their  rights 
for  which  they  could  recover  such  damages  as 
they  in  fact  sustained.  But  thev  proved  none. 
If  tne  limits  of  their  lease  would  have  exhaust- 
ed all  the  stone  on  the  twenty-five  acres,  then 
certainly  they  would  have  lost  the  value  of 
what  was  wrongfully  removed;  but  if  the  sup- 
ply was  such  that  there  remained  for  them  all 
and  more  than  they  could  quarry  or  remove, 
they  at  least  lost  no  stone  which  they  were  en- 
titled to  have,  for  enough  remained  to  fully  sat- 
isfy their  entire  right.  The  injury  in  such 
case  would  fall  upon  the  lessor  whose  property 
had  been  taken. 

It  may  l)e  that  the  lessees  were  in  some  man- 
ner or  to  some  extent  injured  by  the  trespass  of 
the  defendants,  although  stone  enough  re- 
mained to  satisfy  the  exigency  of  their  contract. 
We  do  not  know  how  that  may  be, in  the  absence 
of  proof,  and  therefore  may  prudently  refrain 
from  any  suggestions  about  it.  It  is  enough 
for  present  purposes  that  the  plaintiffs  estab- 
lished no  ownership  of  the  stone,  and  no  rieht 
to  recover  its  value  as  owners,  and  so  the  judg- 
ment rendered  was  erroneous. 

But  it  is  sought  to  be  sustained  on  another 
theoiy.  The  doctrine  is  invoked  that  a  tenant 
for  life  or  years  is  bound  to  answer  to  the  owner 
for  any  waste  committed,  even  though  it  be 
the  act  of  a  stranger.  Such  is  undoubtedly 
the  rule.  Cook  v.  Champlain  Trantp.  Co.  1 
Denio,  91,  104.  But  it  applies  to  the  case  of 
of  a  tenancy.  It  proceeds  upon  the  ground 
that  the  leased  premises  have  passed  into  the 
possession  of  the  tenant,  so  that  an  entry,  un- 
less under  some  snecial  reservation,  by  the  les- 
sor himself  woula  be  a  trespass.  The  latter 
cannot  protect  the  premises,  because  for  the 
time  being  he  has  parted  with  the  possession, 
and  intrusted  it  to  the  lessee,  and  the  latter, 
having  become  the  custodian  and  possessor  of 
the  land,  comes  under  an  implied  obligation 
not  to  commit  waste  upon  it.  and  not  permit 
others  to  do  so.  But  the  rule  and  its  reason 
are  alike  inapplicable  where  not  an  estate  but  a 
mere  incorporeal  hereditament  is  transferred. 
Here  the  owner  remained  in  possession,  and 
conv^ed,  not  his  land,  but  an  easement  in  it, 
and  could  protect  his  own  possession  against 
trespassers  like  the  defendant.  The  plaintiffs 
covenanted  to  conduct  their  operations  in  a 
workmanlike  manner,  and  without  needless 
waste  or  injury,  and  so  became  liable  for  their 
own  acts;  but  beyond  this  they  incurred  no  im- 
plied obligation  to  protect  the  premises  from 
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trespassers,  and  were  in  no  manner  made  its 
guardians.  The  lessor  remained  in  nossession, 
and  had  as  clear  a  right  to  sue  the  defendants 
for  their  trespass  as  if  he  had  never  given  an 
easement  to  the  plaintiffs.  And  so  I  discover 
no  ground  upon  which  the  plaintiffs  can  be 
deemed  owners  of  the  stone,  and  therefore  en- 
titled to  its  value.    Their  exclusive  right  has 


I  been  invaded,  and  if  thereby  they  have  suffered 
substantial  damage,  they  must  establish  it 
by  their  proof.  If  they  can  show  none,  they 
may  at  least  be  entitled  to  nominal  damages  in 
vindication  of  their  right. 

Ths judgment  shouldhe  rev&rted,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur. 
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Daniel  P.  MORSE,  Appt., 

V. 

HACKENSACK  SAVINGS  BANK,  lUipt. 
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*  1«  ▲  aheirUt*m  deed  on  the  sale  of  lands  under 
an  execution  takes  elTect  as  an  actual  conveyance 
from  tbe  date  of  the  sale,  and  not  from  the  date 
of  the  execution  and  delivery  of  the  deed. 

8«  Where  the  will  contains  no  devise  of 
if^^m^ff,  but  the  testator  has  disposed  of  his  entire 
estate  by  means  of  a  power  to  sell  and  divide  the 
proceeds  of  sale,  the  lands  descend  to  his  heir-at- 
law  subject  to  the  power  of  sale  and  the  trusts  de- 
clared thereon  contained  in  the  wlU. 

8.  The  estAte  of  the  heir-at-law  inter- 
mediate the  testator's  death  and  the 
exercise  of  the  power  of  sale  is  an  actual 
estate,  which  is  alienable,  devisable  and  descend- 
ible, and  liable  to  seizure  and  saJe  as  lands;  but, 
when  the  power  of  sale  is  executed,  the  estate  of 
the  heir  or  his  alienee  is  determined,  and  the  pur- 
chaser under  the  power  becomes  seised  under  the 
devisor  by  a  title  paramount  to  tbe  title  of  the 
heir  by  descent. 

4.  Where  a  testator  by  his  will  directs 
the  sale  of  his  '^"i'Ti  and  the  division  of  the 
proceeds  among  his  hein-at-]aw,the  latter  may 
dispense  with  the  sale,  and  elect  to  take  the  lands 
in  lieu  of  the  proceeds  of  sale. 

6.  The  principle  on  which  the  doctrine 
of  election  rests  Is  the  identity  of  the  interest 
the  heirs  take  as  heirs-at-law,  and  in  the  proceeds 
of  the  conyerslon.  Wben  the  testator  charges 
his  estate,  real  and  personal,  with  the  payment  of 
his  debts,  and  directs  his  executors  to  sell  his  real 
and  personal  estate,  and  divide  the  proceeds  be- 

I  tween  his  two  children,  the  latter  cannot  elect  to 
take  the  lands  as  heirs-at-law,  and  by  such  elec- 
tion impair  or  defeat  the  rights  of  testator^s  cred- 
itors. 

6.  A  direction  that  the  ezecntor  pay  the 
debts  of  the  testator  out  of  his  real  or  per- 
sonal estate  Is  a  charge  of  debts  upop  lands  creat- 
ing a  trust  which  creditors  can  enforce  by  com- 
pelling the  executor  to  execute  the  trust. 

7.  No  limitation  of  time  is  imposed  apon 
a  power  in  the  nature  of  atmstt  not  lim- 
ited in  terms,  unless  the  rule  against  perpetuities 
is  involved,  or  the  power  is  controlled  by  an  in- 
herent quality  in  the  nature  of  the  trust,  or  in  the 
object  for  which  the  power  was  granted. 

8*  There  may  be  circnmstances  and 
conditions  under  which  the  default  of  credit- 
ors in  not  requiring  the  execution  of  a  power  of 
sale  in  their  favor  may  amount  to  laches,  which 
a  court  of  equity  will  lay  hold  of  as  proof  of  firaud; 
but  in  such  cases  the  ground  of  relief  is  fraud  In 
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knowingly  permitting  a  power  ofsale  to  be  kept 
outstanding  as  a  standing  menace,  with  the  in- 
tent to  protect  trust  property  from  the  creditors 
of  the  person  ultimately  entitled. 

(January  fi,  UOL) 

APPEAL  by  defendant,  Morse,  from  a  de- 
cree of  the  Chancery  Court  in  favor  of 
complainant  in  a  suit  brought  to  quiet  plain- 
tiff's alleged  title  to  certain  real  estate,  and  to 
set  aside  a  deed  held  by  Morse,  which  was  al- 
leged to  be  a  cloud  on  such  title.    Bevened. 

Peter  R  Terhune  died  seised  of  the  land  in 
controversv.  Morse  purchased  the  same  at  a 
sale  made  by  the  executor  under  a  power  given 
by  Terhune's  will.  The  Savings  Bank  derived 
its  title  through  a  sheriff's  sale  of  the  land  un- 
der an  execution  against  one  Richard  P.  Ter- 
hune, an  heir^t-law  of  the  testator. 

The  further  facts  appear  in  the  opinion. 

Mr,  John  Linn  for  appellant. 

Mr,  Charles  H.  Voorhis*  for  respond- 
ent: 

The  will  contained  no  direction  to  sell,  and 
no  devise  of  the  lands;  but  a  naked  power  of 
sale  and  a  bequest  of  the  proceeds  equally  to 
testator's  two  heirs-at-law.  Hence  tne  lands 
descended  to  R.  P.  Terhune  and  his  sister, 
subject  to  be  devested  by  execution  of  the 
power  of  sale. 

BrearUy  v.  Brearley,  9  N.  J.  Eq.  21;  Her- 
bert V.  TuthiU,  1  N.  J.  Eq.  141;  Bomaine  v. 
Eendrickion,  24  N.  J.  Eq.  282. 

Such  power  of  sale  can  be  defeated  by  elec- 
tion of  the  legatees,  who  are  also  the  heirs-at- 
law. 

Oeit  V.  Flock,  2  N.  J.  Eq.  116;  Craig  ▼. 
LeHie,  16  U.  S.  8  Wheat  568,  4  L.  ed.  460; 
Story,  Eq.  Jur.  §  798. 

Presumption  of  election  will  arise  from  very 
slight  circumstances.  Thus,  if  a  person  keeps 
land  for  some  length  of  time  unsold,  a  pre- 
sumption will  arise  that  he  elected  to  take  ft  as 
land. 

PuUeney  v.  DarUngton,  1  Bro.  Ch.  288; 
A9hby  V.  Palmer,  1  Men  v.  801;  Orabtrm  v. 
Bramble,  2  Atk.  688. 

Alienation  by  heir  will  amount  to  election. 

Oest  V.  Floek,  supra;  8cudder  v.  8t(mt,  10 
N.  J.  Eq.  877;  Fluke  v.  Fluke,  16  N.  J.  Eq. 
478. 

The  deed  by  the  sheriff  is  Terhune's  own 
deed  and  so  an  election. 

Rev.  p.  1048,  %1;  Deny,  Winane,  14  N. 
J.  L.  1;  VoorMe  v.  Weetervdt,  11  Cent.  Rep. 
226,  48  N.  J.  Eq.  644. 

In  equity  this  deed  takes  effect  from  date  of 
tbe  sale. 

Haughwmt  v.  Murphy,  22  N.  J.  Eq.  681; 
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Crawford  v.  Berthoff,  1  N.  J.  Eq.  460;  Hooff- 1 
land  V.  Latourette,  2  N.  J.  Eq.  254;    Huff- 
man V.  Hummer,  17  N.  J.  Eq.  264;  King  v. 
Ruekman,  21  N.  J.  Eq.  599. 

Depne*  J.,  delivered  the  opinion  of  the 
court: 

Peter  R.  Terhune  died  in  January,  1879, 
seised  of  certain  real  estate  in  the  County  of 
Be£gen.  By  his  will,  executed  January  2, 
187b,  he  provided  as  follows:  **I  order  and 
direct  roy  executor,  hereinafter  named,  to  pay 
all  my  just  debts,  funeral  and  testamentary 
charges,  as  soon  as  can  be  after  my  decease, 
out  of  my  real  or  personal  estate.  I  give  and 
bequeath  unto  mv  wife,  Mary  Ann,  the  sum  of 
five  hundred  dollars,  to  be  paid  to  her  after  mv 
decease,  and  I  do.  direct  that  said  legacy  shall 
be  in  lieu  of  my  wife's  dower  in  my  estate; 
also  an  annuity  of  one  hundred  and  fifty  dol- 
lars a  year,  to  bei>aid  in  half-yearly  payments, 
as  long  as  she  remains  my  widow.  I  hereby 
authorize  and  empower  my  executor  to  seU  and 
dispofle  of  aU  m^  real  and  personal  estate  of 
which  I  may  die  seised,  either  at  public  or 
private  sale,  for  such  price  as  he  shaJl  deem 
proper,  and  give  to  the  purchaser  of  the  same 
a  good,  valid  and  absolute  title  thereto.  I 
give,  bequeath  and  devise  all  the  proceeds  of 
my  real  and  personal  estate  in  manner  follow- 
ing; that  is  to  say,  after  paying  the  above-de- 
scribed leiracy  and  annui^,  one  half  to  my  son, 
Richard  Paul  Terhune,  and  one  half  to  niv 
daughter,  Margaret,  the  wife  of  Gkmrit  Q, 
Oldu."  Richard  P.  Terhune,  the  executor 
named  in  the  will,  duly  proved  the  will,  and 
letters  of  probate  were  issued  thereon,  January 
29,  1879.  Richard  P.  Terhune,  the  executor, 
and  his  sister,  Margaret  Oldis,  to  whom  the 
proceeds  of  the  sale  of  the  testator's  real  and 
personal  property,  after  satisfaction  of  the 
charses  thereon,  were  given,  were  the  only 
chil(u:en  and  heirs-at-law  of  the  deceased.  On 
the  Sd  of  November,  1880,  the  Hackensack 
Savings  Bank,  the  complainant,  recovered  a 
judgment  against  Richard  P.  Terhune  for 
$8,460  damages,  and  $14.50  costs,  and  on  the 
11th  of  May,  1888,  execution  was  issued  upon 
the  judgment,  and  put  in  the  hands  of  the 
sheriff  of  Bergen,  and  executed  by  a  levy  on 
all  the  right,  title  and  interest  of  Richard  P. 
Terhune  in  one  of  the  tracts  of  land  of  which 
the  testator  died  seised.  The  sale  having  been 
dxdy  advertised,  the  premises  were  set  up  and 
sold  on  the  29th  of  August,  1888,  to  the  com- 
plainant, for  the  sum  of  $50.  The  sheriff's 
deed  was  not  delivered  until  the  27th  of  Sep- 
tember, 1888. 

The  date  of  the  delivery  of  the  sheriff's  deed 
is  a  drcnmstance  of  no  importance.  A  pur- 
chaser at  a  sheriff's  sale  acqmres,  by  the  act  of 
puTChase,a  right  to  a  conveyance  of  the  premises 
inpursuance  of  the  sale.  The  delivery  by  the 
officer  of  a  deed  is  a  mere  ministerial  act  which 
the  officer  fg  required  to  perform  to  consum 
mate  the  sfu.  and  vest  in  the  purchaser  a  title 
in  compliance  with  the  law  under  which  the 
sale  was  made.  Walker  v.  Bill,  22  N.  J.  Eq. 
514-580.  The  sheriff's  deed,  when  delivered, 
has  relation  back  to  the  time  of  the  sale  of 
which  it  is  the  consummation.  Jaeobue  v. 
Mutual  Ben,  L.  Im.  Co,  27  N.  J.  £^.  605-608. 

At  a  public  sale  on  the  22d  of  September, 
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1888,  Richard  P.  Terhune,  as  executor  of  his 
father,  sold  the  lands  of  which  his  father  died 
seised,  under  the  power  of  sale  contained  in 
the  will,  to  Daniel  P.  Morse,  for  the  sum  of 
$1,000,  and  duly  made  a  deed  of  conveyance 
therefor.  The  deed  of  Morse  is  dated  Septem- 
ber 22,  1888,  and  was  recorded  in  the  clerk's 
office  on  the  same  day.  As  a  conveyance  of 
the  property,  the  executor's  deed  was,  in  le^ 
effect,  subsequent  in  point  of  time  to  the 
sheriff's  deed  to  the  complainant.    The  com- 

Slainant's  bill  was  filed  to  set  aside  and  annul  the 
lorse  deed  in  favor  of  the  complainant's  title 
under  its  deed  from  the  sheriff.  The  charge 
in  the  bill  is  that  Terhune,  as  executor  of  his 
father,  made  sale  and  conveyance  to  Morse 
under  the  powers  contained  in  the  will,  to  hin- 
der and  delay  the  complainant,  a  creditor  of 
the  said  Richard  P.  Terhune,  and  to  defeat  the 
judgment  the  complainant  had  against  him, 
and  that  the  deed  to  Morse  was  fraudulent  and 
void  as  against  the  complainant.  The  prayer 
for  relief  Is  that  the  deed  to  Morse  be  declared 
fraudulent  and  void,  and  that  it  be  decreed 
that  the  complainant  is  seised  of  and  entiUed 
to  the  one  equal  undivided  part  of  the  tracts 
of  land,  etc. ,  wholly  unaffected  by  the  execu- 
tor's deed.  To  thisbill  Richard  P.  Terhune, 
individually  and  as  executor,  and  Daniel  P. 
Morse,  alone  were  made  parties.  An  answer 
under  oath  was  called  for.  Both  defendants 
answer,  and  in  their  answers  under  oath  sever- 
ally deny  that  the  said  sale  and  purchase  were 
made  to  hinder  or  delay  the  complainant,  or  to 
defeat  its  judgment,  or  for  any  fraudulent  pur- 
pose. Terhune  in  his  answer  sets  out  that,  for 
the  purpose  of  settling  up  the  testator's  estate, 
it  was  necessary  to  make  sale  of  all  the  real 
estate  whereof  the  testator  died  seised;  that  the 

Eroperty  was  sold  for  the  purpose  of  enabling 
im  to  pay  debts  of  the  deceased,  and  distribute 
the  proceeds  of  the  sale  according  to  the  direc- 
tions of  the  will,  in  case  more  was  realized 
than  was  sufficient  to  pay  the  testator's  debts; 
and  that  the  said  sale  was  made  by  him  in  good 
faith,  without  any  fraudulent  intent  or  pur- 
pose. It  is  not  disputed  that  the  testator  was 
indebted  to  one  Richard  Romaine  on  a  promis- 
sory note  for  $1,995,  made  April  1,  1877,  pay- 
able twelve  months  after  date.  At  the  time  of 
the  sale  by  the  executor,  $1,000  were  due  on 
the  note,  which  was  paid  by  the  executor,  Sep- 
tember 22,  1888,  by  the  check  he  received  of 
Morse  for  purchase  money,  and  the  note  was 
taken  up.  That  Roroaine's  debt  was  due  from 
the  estate  of  the  deceased,  and  that  $1,000  of 
that  indebtedness  was  unpaid  when  the  execu- 
tor made  sale,  and  that  that  indebtedness  was 
satisfied  by  the  proceeds  of  the  sale  are  undis- 
puted. Nor  is  there  any  contention  in  allega- 
tion or  fact  that  the  e^'ecutor's  sale  was  a  fraud 
upon  the  power  of  sale,  either  in  the  manner  of 
advertisement,  or  in  the  conduct  of  the  sale,  or 
in  the  price  realized.  The  property  brought 
$1,000  at  the  sale,  the  one-half  interest  in  which 
the  complainant  bought  at  his  sheriff's  sale  for 
the  sum  of  $50.  The  bill  is  not  framed  in  that 
aspect.  The  object  of  the  suit  is  to  appropri- 
ate to  the  payment  of  Richard's  debt  property 
of  the  testator  put  in  trust  by  him  for  the  pay- 
ment of  his  own  debts,  to  the  exclusion  of  the 
testator's  creditors.  In  such  a  contest  as  this, 
Morse,  as  purchaser  at  the  executor's  sale,  must 
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be  regarded  as  succeeding  to  the  rights  of 
Romaine  as  a  creditor  of  the  testator.  The 
testator  by  his  will  made  disposition  of  bis  en- 
tire estate,  to  be  wrought  out  by  the  interven- 
tion of  the  power  conferred  upon  his  executor. 
He  directed  that  his  whole  estate,  real  and  per- 
sonal, should  be  converted  into  money,  and 
after  making  provision  for  debts,  funeral  and 
testamentary  expenses,  and  an  annuity  to  his 
widow,  he  gave  the  residue  of  the  proceeds  of 
his  estate  in  equal  shares  to  his  two  children. 
The  will  containing  no  actual  devise  of  lands, 
the  title  and  usufruct  of  the  lands  descended  to 
his  heirs-at-law,  subject,  nevertheless,  to  the 
power  of  sale  and  the  trusts  declared  thereon 
contained  in  the  will. 

The  estate  which  the  heirs  took  at  the  testa- 
tor's death  was  an  actual  estate,  which  was 
alienable,  devisable  and  descendible,  and  liable 
to  be  seized  and  sold  as  lands;  but,  when  the 
power  of  sale  was  exercised,  the  estate  of  the 
heirs  or  his  alienee  was  determined,  and  the 
purchaser  under  the  power  became  seised  un- 
der the  devisor  by  a  title  paramount  to  the  title 
of  the  heir  by  descent.  Herbert  v.  Tuthill, 
1  N.  J.  Eq.  141;  Den  v.  8n<mhiU,  28  N.  J.  L. 
448;  Ge»t  v.  Flock,  2  N.  J.  Eq.  108;  Fluke  v. 
Fluke,  16  N.  J.  Eq.  478;  Wetmore  v.  Midmer, 
21  N.  J.  Eq.  242;  LeggeU  v.  Daremus,  25  N.  J. 
Eq.  122;  HoUman  v.  Tiggee,  42  N.  J.  Eq.  127- 
181,  5  Cent.  Rep.  638;  Mwree\,  MooTt%,  41  N. 
J.  L.  441;  Doe  v.  Jonei,  10  Bam.  &  G.  459: 
Anonymoue^  Jenk.  184. 

By  the  purchase  at  the  sheriff's  sale  the  com- 

Slainant  acquired  only  Richard's  estate  as  an 
eirat-law,  subject  to  the  trusts  and  power  of 
sale  contained  m  the  testator's  will.  If  the 
power  of  sale  subsisted  and  was  capable  of 
being  executed  at  the  time  of  the  sheruf' s  sale, 
the  purchaser  at  the  executor's  4sale  took  a  title 
under  the  testator's  will  paramount  to  any  es- 
tate derived  from  or  through  Richard.  To 
prevail  in  this  suit  the  complainant  must  show, 
either  that  the  power  had  then  expired  or  was 
extin^ished,  or  present  some  equitable  grounds 
on  which,  in  a  court  of  equity,  creditors  of  the 
testator  would  be  postponed  in  favor  of  the 
creditors  of  Richard. 

It  is  insisted,  in  the  first  place,  that  Richard 
and  his  sister  had  elected  to  hold  the  lands  as 
heirsat-law  of  their  father,  and  not  have  them 
converted  into  money,  under  the  will,  and  the 
proceeds  divided  between  them;  and  that  the 
complainant  is  entitled  to  have  Richard  abide 
by  his  election.  Where  a  testator  bv  his  will 
directs  the  sale  of  lands,  and  the  division  of 
the  proceeds  among  his  heirs-at-law,  the  latter 
may  dispense  with  the  sale,  and  elect  to  take 
the  lands  in  lieu  of  the  proceeds  of  the  sale. 
The  bill  does  not  charge  an  election,  and  the 
proof  of  an  election  in  fact  is  very  meager. 
The  only  evidence  on  the  subject  is  the  testi- 
mony of  Morse.  He  testified  "that  the  tenant 
on  the  farm  when  he  bought  did  not  have  the 
whole  farm  the  last  year.  He  rented  the  house 
for  $60  a  year,  and  part  of  the  ground  for  a 
certain  sum,  which,  if  I  knew,  I  have  forgotten. 
The  balance  of  the  farm  was  rented  to  differ- 
ent persons.  The  gross  sum  which  Mr.  Ter- 
hune  received  for  it  was  not  more  than  $5  or 
$10  difference  from  the  price  I  obtained  let- 
ting it  all  to  one  person." 

This  evidence  was  brought  out  in  the  exam- 
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ination  of  the  witness  touching  the  value  of 
the  property.  Morse  rented  the  property  for 
$125.  There  was  a  mortgage  on  it  for  $2,000, 
and  the  annual  taxes  were  $86.  The  interest 
and  taxes  were  paid  up  to  the  last  due-day. 
For  how  long  a  time  Richard  received  the 
rents,  and  in  what  capacity,  and  what  disposi- 
tion he  made  of  them,  whether  he  applied 
them  to  keep  down  the  interest  on  incum- 
brances, to  pay  taxes  and  repairs  for  the  benefit 
of  the  trust  estate  or  for  his  individual  benefit, 
does  not  appear.  Mrs.  Oldis  never  had  pos- 
session or  exercised  control  over  the  property. 
An  election  may  be  inferred  from  the  conduct 
of  the  party  whose  province  it  is  to  elect,  his 
acts,  omissions  and  his  mode  of  dealing  with 
the  property;  but,  in  order  that  an  election 
may  be  inferred  from  conduct,  the  acts  done 
must  be  shown  to  have  been  done  with  the  in- 
tent to  elect,  and  to  be  quite  decisive.  1  Pom. 
Eq.  Jur.  §  515.  The  burden  of  proof  is  on 
the  complainant,  and  the  evidence  adduced  is 
insufficient  to  establish  an  election  in  fact  by 
the  heirs-at-law.  The  principle  on  which  the 
doctrine  of  election  rests  is  the  identity  of  the 
interest  the  heirs  take  as  heirs  at-law  and  in 
the  proceeds  of  the  conversion  into  money. 
Where  the  whole  beneficial  interest  in  the  land 
directed  to  be  converted  belongs  to  the  person 
for  whose  use  it  is  given,  equl^  will  not  com- 
pel or  allow  the  trustee  to  execute  the  trust 
against  the  wishes  of  the  ceetui  que  trtist,  but 
will  permit  him  to  take  the  land  if  he  elect  to 
do  so;  but  where  there  are  several  cestuis  que 
trustent  taking  different  interests  under  the 
will  from  what  they  would  do  as  heirs-at-law, 
there  is  no  case  for  the  application  of  the  doc- 
trine of  election,  and  the  executor  must  per- 
form the  trust  created  by  the  will.  Fluke  v. 
muke,  16  N.  J.  Eq.  470.  Under  the  testator's 
will  the  creditors  of  the  testator  and  his  wife 
were  interested  in  the  trusts  created  by  it  as 
well  as  his  heirs-at-law,  and  the  interests  of 
the  former  had  priority  over  those  of  the  latter. 
If  Richard  and  his  sister  as  heirs-at-law  had 
made  an  election,  and  sufficiently  manifested 
their  purpose  to  do  so,  they  would  take  as 
lands  only  the  interest  in  the  realty  that  was 
represented  by  the  residuary  devise,  subject  to 
the  prior  trusts  with  which  the  lands  were 
charged.  By  no  election  or  act  of  their  own 
had  they  power  to  impair  or  discharge  the 
rights  of  the  other  beneficiaries.  In  addition 
to  this,  Richard,  whose  estate  is  in  controversy, 
was  under  a  disability  which  excluded  him 
from  making  election.  He  was  the  executor, 
and  proved  the  will,  and  accepted  the  trusts 
created  by  it  He  had  not  the  capacity  to  do 
any  act.  in  relation  to  the  trust  property,  which 
would  inure  to  his  own  benefit,  and  operate  to 
impair  or  defeat  the  trusts  he  undertook  to 
perform. 

It  was  contended,  in  the  next  place,  that  the 
exercise  of  the  x>ower  was  not  in  good  faith  for 
any  legitimate  purpose  under  the  wiD,  but 
simply  for  the  purpose  of  hindering  and  de- 
hiying  the  complainant  in  the  collecuon  of  its 
debt.  The  charge  in  the  testator's  will  of  his 
debts  upon  bis  estate  created  a  trust  which 
creditors  could  enforce  ex  ddnto  juHieim  by 
compelling  the  executor  to  execute  the  trust 
It  created  also  an  obligation  on  the  part  of  the 
executor  to  protect  the  trust  estate  to  answer 
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tbe  objects  of  the  trust;  and  it  Is  no  impeach- 
ment of  his  conduct  towards  his  own  creditors 
that  of  his  own  volition  he  took  steps  to  exe- 
cute the  trust.  If  he  had  stood  bj  and  suffered 
tbe  trust  estate  to  be  applied  to  the  payment  of 
his  own  debts,  his  conduct  would  have  been  a 
breach  of  trust.  The  only  act  indicative  of 
fraud  upon  the  creditors  of  the  executor  charged 
in  the  bill  is  that  he  induced  the  sheriff  to  ad- 
journ the  sale,  and  to  postpone  delivery  of  the 
deed,  and  hastened  a  sale  under  his  power, 
that  the  deed  he  might  make  should  be  exe- 
cuted and  delivered  before  the  sheriff's  deed. 
The  utmost  effect  that  can  be  ffiven  to  that 
transaction  would  be  to  estop  the  purchaser 
from  any  advantage  arising  from  mere  priority 
of  his  deed  in  point  of  time.  It  could  not 
avail  to  extinguish  the  power  or  defeat  its  exe- 
cution, which  would  be  equally  efficacious 
whether  the  executor's  deed  was  made  after  or 
before  the  sheriff's  deed.  In  fact  the  com- 
plainant suffered  no  injury  by  the  postpone- 
ment of  the  delivery  of  the  sheriff's  deed.  The 
deed  operated  when  delivered  as  of  the  date  of 
the  sheriff's  sale.  If  the  court  should  be  con- 
stndned  to  set  aside  the  executor's  deed  on  that 
ground,  the  power  would  remain  to  make  a 
new  sale  In  the  interests  of  the  testator's  credi- 
tors with  predsely  the  same  consequences. 
Under  this  head  it  was  insisted  that  the  credi- 
tors of  the  testator  by  delay  had  lost  the  right 
to  have  the  trust  executed,  the  creditors  of 
Richard  having  in  the  mean  time  acquired 
lights  which  a  court  of  equity  would  protect 
against  the  execution  of  the  power. 

The  testator  died  in  January,  1879.  The 
executor's  sale  was  made  in  September,  1888, 
upwards  of  nine  years  after  the  testator's  death, 
lliere  is  no  Statute  of  Limitation  applicable  to 
a  trust  of  this  character.  Ko  limitation  can  be 
implied  from  the  limitation  imposed  by  the 
Statute  making  lands  liable  to  be  sold  for  the 
payment  of  the  debts  of  a  decedent.  The 
power  to  sell  to  pay  debts  when  the  testator 
charges  his  real  estate  with  the  payment  of 
debts  is  derived  from  the  will;  the  title  derived 
under  such  a  power  is  title  under  the  devisor. 
So  favorably  does  the  law  regard  a  charge  of 
debts  upon  lands  that  the  struggle  has  been 
with  respect  to  the  application  of  the  Statute 
of  Limitations  to  the  debts  so  charged.  There 
are  cases  where  an  unlimited  power  of  sale 
will  be  restrained  by  the  courts.  Thus  the 
courts  will  not  permit  the  execution  of  a  power 
where  the  effect  will  be  to  create  an  estate  ob- 
noxious to  the  rule  against  perpetuities.  1 
Lewin.  Tr.  605;  Re  Cotton's  Trustees,  L.  R.  19 
Oh.  Div.  634.  So  also  the  court  will  not  al- 
low a  power  to  be  executed  where,  in  the  in- 
terval of  time  that  has  elapsed,  the  object  for 
which  the  power  of  sale  was  created  has  been 
substantially  accomplished. 

In  Peten  v.  Lettes  dt  E.  G,  R,  Co.,  L.  R.  16 
Ch.  Div.  703,  the  testator  devised  his  residuary 
estate  to  trustees,  in  trust  for  his  wife  for  life, 
and,  after  her  death,  to  pay  and  assure  the 
same  to  his  two  unmarried  daughters  in  equal 
shares  for  their  separate  use,  "and,  for  the 
purpose  of  division,"  he  empowered  his  trus- 
tees to  sell  his  residuary  estate.  ViceClian' 
edhr  Hall  held  that  the  power  of  sale  deter- 
mined on  the  death  of  the  widow,  because  the 
daughters  as  femes  cowrtes  then  became  abso- 
12L.R.A. 


lutely  entitled  for  their  use,  and  the  property 
was  "at  home."  On  appeal  (L.  R.  18  Ch.  Div. 
480)  Jessel,  M.  R.,  said:  '*^o  doubt  you  cannot 
have  a  power  of  sale  to  change  the  nature  of  the 
interests  limited  by  the  instrument  so  as  to  ex- 
ceed the  limit  of  time  prescribed  by  the  rule 
against  remoteness  or  perpetuity;  .  .  .  and  the 
courts  have  decided  that  the  powers,  although 
framed  in  general  terms,  are  limited  by  tbe  nat- 
ure of  the  limitations  contained  in  the  settle- 
ment or  will;  so  that  when,  by  reason  of  tbe  ex- 
piration or  cesser  of  the  limitations,  .  .  .  the 
absolute  interests  come  into  existence,  then  the 
power  is  considered  to  be  at  an  end."  He  dis- 
sented from  the  view  of  the  vice-chancellor  that 
the  x>ower  of  sale  terminated  on  the  death  of  the 
tenant  for  life,  and  held  that,  inasmuch  as  the 

Sower  was  not  to  be  exercised  until  after  the 
eath  of  the  widow,  it  might  be  exercised  "with- 
in a  reasonable  time  after  her  death  occurred." 
It  is  manifest  that  the  remarks  of  the  master 
of  the  roUs.  with  respect  to  reasonable  time, 
bad  reference  to  the  rule  against  perpetuities: 
for  the  only  observation  he  makes  with  respect 
to  an  interval  of  time  being  "reasonable  is 
that  "  no  one  would  say  that  twenty-one  years 
was  a  reasonable  time."^'  The  learned  master 
of  the  rolls  was  dealing  with  the  validity  of 
the  power  itself,  and  there  Is  no  indication  in 
the  opinion  that  he  entertained  the  view  that  a 
power,  in  terms  unlimited  and  uncontrolled  by 
an  inherent  quality  in  the  nature  of  the  power 
with  respect  to  the  purp(«e  for  which  it  was 
granted,  must  be  executed  in  a  reasonable  time 
or  it  will  become  inefficacious. 

In  Humble  v.  Humble,  2  Jur.  696,  the  testa- 
tor devised  his  real  estate  to  trustees  for  a  term 
in  trust,  by  a  mortgage  or  sale  of  all  or  any 

J)art  thereof,  or  out  of  the  rents  and  profits,  to 
evy  and  raise  a  sum  or  sums  as  should  be  nec- 
essary to  pav  debts  and  legacies,  if  his  personal 
estate  should  fall  short  or  be  insufficient  to  pay 
the  same;  and,  subject  to  the  said  term  and  the 
trusts  thereof,  the  testator  devised  his  lands  to 
his  three  sons,  Joseph,  John  and  Thomas,  and 
appointed  them  his  executors.  The  testator 
died  in  1798.  The  executors  proved  the  will, 
and  possessed  themselves  of  personal  estate 
more  than  sufficient  to  pay  all  tbe  debts  and 
legacies;  but  the  personal  estate  was  wasted 
and  misappropriated,  leaving  certain  legacies 
unpaid.  In  1808,  Joseph  died  insolvent,  and 
in  November,  1809,  the  surviving  trustees  un- 
der the  testator's  will  filed  a  bill  for  payment 
of  their  legacies  out  of  tbe  real  estate  by  a  sale. 
Lord  L&nsd&ie,  M.  R.,  held  that  the  legatees 
were  entitled  to  the  benefit  of  the  term  in  prior- 
ity to  the  claims  of  the  creditors  of  the  execu- 
tor. In  delivering  his  Judgment,  Lord  Lang- 
dale  said:  "It  is  not  easy  to  find  any  distinct 
equitable  ground  on  which  to  maintain  the 
claim  set  up  by  the  creditors  against  the  lega- 
tees. Joseph  was  entitled  to  one  third  of  the 
residuary  personal  estate  of  the  testator,  and 
also  to  one  third  of  the  real  estate,  subject  to 
the  legacies.  He  was  also  an  executor,  whose 
duty  was  to  see  that  the  legacies  were  paid, 
the  personal  estate  being  sufficient.  Now,  it 
must  be  said  that  the  legatees  ought  to  have 
seen  that  the  personal  estate  was  duly  applied, 
and  that  this  was  so  entirely  their  duty  that, 
I  not  havinff  done  it,  they  are  not  to  have  the 
1  benefit  of  the  trust  created  in  their  favor  in 
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the  real  estate.  That  is  a  proposition  which  I 
titiink  cannot  be  maintained.  The  testator  in- 
tended the  legacies  to  be  paid.  He  gave  the 
residue  of  his  real  and  personal  estate  to  three 
persons  whom  he  appointed  to  be  bis  executors; 
but  he  did  not  leave  it  in  their  option  out  of 
which  fund  the  legacies  should  be  paid,  but 
created  a  term,  which  he  vested  in  trustees  for 
the  purpose  of  raising  the  legacies  if  the  per- 
sonal estate  should  fall  deficient  to  pay  them. 
The  personal  estate  did  not  fall  deficient  in 
consequence  of  the  testator  not  leaving  a  suffi- 
ciency, but  it  did  fall  deficient  in  consequence 
of  the  misappropriation  of  it  bv  the  executors. 
Are  the  legatees,  then,  to  be  disappointed  for 
the  benefit  of  those  who  have  done  the  wrong, 
or  can  the  creditors  of  the  devisee  claim  that 
which  the  devisee  was  not  entitled  to?  The 
devisee  was  only  entitled  to  the  share  of  the 
reversion  after  the  term  should  be  satisfied. 
I  am  of  opinion  that  the  legatees  are  entitled  to 
the  benefit  of  this  term." 

In  Howard  v.  Chaffer,  9  Jur.  N.  S.  767,  the 
testator  devised  real  estate  to  trustees  for  a  term 
to  raise  money  sufficient  for  the  payment  of 
such  of  his  debts  as  his  personal  estate  should 
be  insufficient  to  pay.  Subject  to  the  term  he 
gave  the  real  estate  to  his  sons,  B.  and  T., 
whom  he  appointed  executors.  The  testator's 
personal  estate  was  sufficient  at  his  death  to 
pay  all  the  debts  aod  legacies.  The  debts  and 
all  but  two  of  the  legacies  were  paid,  but  the 
executors  spent  the  rest  of  the  personal  estate, 
and  became  bankrupts,  and  had  made  several 
mortgages  on  the  real  estate  for  money  loaned 
to  them.  The  testator  died  in  1846.  The  bill 
to  charge  the  unpaid  legacies  was  filed  in  1857. 
Vice- Chancellor  Kindersley,  following  Bumble 
V.  Hv7nble,  decreed  that  the  real  estate,  as 
against  the  mortgagees,  was  subject  to  the  two 
unpaid  legacies. 

1  have  cited  these  cases  because  of  the  sim- 
ilarity of  the  facts  upon  which  they  were  de- 
cided with  those  in  the  case  in  hand.  They 
are  illustrations  of  the  extent  to  which  courts 
of  equity  will  go  to  protect  beneficiaries  under 
trusts  created  by  a  testator  from  the  acts  of  the 
trustee,  who,  at  the  same  time,  is  executor  and 
an  heir-at-law  or  residuarv  devisee.  Those 
suits  were  brought  in  behalf  of  legatees.  In 
the  settlement  of  the  estates  of  decedents,  cred- 
itors always  have  a  preference  over  legatees; 
and,  in  the  administration  of  trust  property, 
creditors  of  the  testator,  for  whose  benefit  the 
trust  was  created,  have  a  vantage  ground  vastly 
superior  to  that  of  creditors  of  the  trustee. 

No  case  has  come  under  my  observation  in 
which  a  limitation  of  time  has  been  imposed 
upon  a  power  in  the  nature  of  a  trust  not  lim- 
ited in  terms,  unless  where  the  rule  against 
perpetuities  is  involved,  or  the  power  is  con- 
trolled by  an  inherent  quality  in  the  nature  of 
the  trust  or  in  the  object  for  which  the  power 
was  granted.  In  Scudder  v.  Stout,  10  N.  J. 
Eq.  377,  CJuincelior  Williamson  upheld  a  con- 
veyance made  by  trustees  under  a  power  seven- 
teen years  after  the  power  had  accrued.  In 
Moores  v.  Moores,  41  N.  J.  L.  444,  the  testator 
by  his  will  directed  that  his  debts  should  be 
paid  out  of  his  estate,  real  and  personal,  and 
empowered  his  executrix  to  sell  and  convey  the 
real  estate  to  enable  her  to  carry  the  direction 
into  effect.  The  testator  died  in  1884,  and  in 
13  L.  R.  A. 


1886  the  executrix  settled  her  accounts  in  the 
orphans*  court.  In  January,  1878,  the  exec- 
utrix sold  and  conveyed  the  lands  under  the 
power  granted  in  the  will.  To  overthrow  this 
conveyance  the  supreme  court  resorted  to  a. 
presumption  that  the  debts  had  been  paid,  and 
the  power  had  ceased  to  have  any  legal  exist- 
ence, arising  from  the  fact  that  the  power  had 
not  been  executed  until  more  than  forty  years, 
had  elapsed  after  the  settlement  of  the  testator's 
estate.  Fearce  v.  Gardner,  10  Hare,  287;  Cuff^ 
V.  Hall,  1  Jur.  N.  S.  972;  Marsh  v.  Latte,  42  N. 
J.  Eq.  112, 4  Cent.  Rep.  867,— are  cases  holding 
that  time  limited  in  the  power,  unless  it  be 
made  the  essence  of  the  power,  is  directory 
only,  and  that  a  sale  may  be  made  after  the  ex- 
piration of  the  specified  time,  the  court  having 
regard  to  the  substance  of  the  trust  for  which 
the  power  of  sale  was  given.  There  may  be 
circumstances  and  conditions  under  which  the 
default  of  creditors,  in  not  requiring  the  execu- 
tion of  a  power  in  their  favor,  may  amount  to- 
laches  which  a  court  of  equity  will  lay  hold  of 
as  proof  of  fraud ;  as  where  creditors,  with  the 
intent  to  protect  trust  property  from  the  cred- 
itors of  the  person  ultimately  entitled,  know- 
ingly permit  power  of  sale  to  be  kept  outstand- 
ing as  a  menace  to  those  creditors.  The  ground 
of  relief  in  such  cases  is  fraud.  But  no  case  of 
this  si^ificance  is  made  in  the  bill  or  estab- 
lished by  the  evidence. 

Richard,  ip  his  answer,  which  is  responsive 
to  the  bill,  and  uncontradicted,  says  that  be 
had,  for  several  years,  from  time  to  time,  made 
effort  to  dispose  of  the  testator's  real  estate  at 
private  sule,  but  was  unable  to  do  so.  All  that 
appears  with  regard  to  his  conduct  in  delaying 
the  sale  is  that  he  was  holding  the  property  for 
a  market.  Romaine  duly  presented  his  claim 
to  the  executor  under  oath,  which  gave  him  & 
status  to  entitle  him  to  have  his  debt  paid  out 
of  the  assets  provided  for  the  payment  of  debts. 
He  received  from  the  executor  substantial  pay- 
ments on  account:  in  April,  1888,  |400;  Oc- 
tober 16,  1883,  $200;  May  15,  1884,  |200;  and 
May  19,  1885,  in  sums  paid  at  various  times,. 
$200  was  credited  on  the  note.  In  1884  or  1885, 
he  brought  suit  on  the  note,  and  on  receiving  a 
payment,  June  30,  1886,  $85,  on  account,  did 
nothing  after  that  except  soliciting  payment  of 
the  balance  at  different  times.  His  debt  was  a 
bona  fide  debt.  He  had  ample  security  for  ita 
payment  in  the  charge  upon  lands  by  the  will, 
which  was  on  recora,  and  notice  to  Richard's 
creditors  that  the  lands  were  liable  for  the  pay- 
ment of  the  testator's  debts  in  priority  of  any 
estate  or  right  of  Richard  therein.  In  these 
facts  I  see  no  evidence  of  fraudulent  conduct 
on  the  part  of  Romaine  towards  Richard's 
creditors  which  should  deprive  him  of  his 
rights  as  a  creditor  of  the  testator  to  have  hia 
debt  paid  out  of  the  assets  the  testator  provided 
for  the  payment  of  his  debts. 

The  defet  of  Richard,  for  which  the  com- 
plainants' judgment   was   entered,   was  con- 
tracted in  January,  1878,  a  year  before  the  tes- 
tator's death.    The  complamants  did  not  give 
credit  to  Richard  upon  the  faith  of  his  owner- 
ship of  these  lands;  nor  were  the  complainants 
I  hindered  or  delayed  in  the  collection  of  their 
!  debt  by  Richard's  delay  in  executing  the  trust. 
I  They  recovered  their  judgment  in  November, 
1 1880,  and  might  have  proceeded  at  once  to  sell 
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the  estate  of  Richard  as  hei^a^Iaw,  subject  to 
the  power  of  sale  conferred*  by  the  will,  and 
might  have  gone  into  possession,  and  had  the 
receipt  of  the  rents  and  profits  until  a  sale  under 
the  power  was  effected,  and  also  would  thereby 
have  been  in  position  to  coerce  a  speedy  settle- 
ment of  the  estate.  The  execution  under  which 
the  levy  and  sherififs  sale  were  made  was  not 
issued  until  the  11th  of  May,  1888.  Bv  the  su- 
pineness  of  all  concerned,— Richard,  tne  exec- 
utor, who,  as  one  of  the  residuary  devisees, 
was  interested  in  procuring  a  good  market  for 
the  premises,  Romaine,  the  creditor,  whose 
debt  was  amply  secured,  Mrs.  Oldis,  who  was 
interested  with  Richard  in  the  residuary  estate, 
and  the  complainants,  who  might  have  sold 


immediately  upon  the  recovery  of  their  judg- 
ment in  18^0, — the  power  of  Sale  was  suffer^ 
to  remain  unexecuted  until  the  sheriff's  sale  in 
September,  1888,  precipitated  the  action  of  the 
executor  in  looking  after  the  threatened  diver- 
sion of  the  trust  properly  from  the  purposes  of 
the  trust  to  the  payment  of  his  own  debts. 
Upon  the  case  made  by  the  bill,  and  the  facts 
appearing  in  the  recora,  I  am  unable  to  agree 
with  the  views  of  the  learned  vice-chancellor 
that  the  title  of  the  complainants  under  the 
sheriff's  sale  was  superior  to  that  of  the  pur- 
chaser at  the  executor's  sale,  and  shall  vote  to 
reverse  and  dismiss  the  bill. 
Unanimously  recersed. 


NEW  MEXICO  SUPREME  COLTIT. 


William  B.  CHILDER8,  Trustee,  etc.,  Appt., 

V. 

John  A.  LEE,  Exr.,  etc.,  of  William  E.  Tal- 
bott,  Deceased. 

(— -N.M ) 

1.  The  worcU  '*  two-thirds  part  at  least 
of  the  thiii§^  demised^'*  whioh  designate  the 
rent  to  be  reserved,  in  the  exception  in  the  Stat- 
ute of  Frauds  as  to  leases  for  not  more  than  three 
years,  mean  two-thirds  part  of  the  rental  value 
of  the  demised  premises,  and  not  of  the  value  of 
the  fee. 

2.  An  entry  nnder  a  parol  ay'eeiaent 
for  a  written  lease  of  a  roomYor  a  year 
provided  the  lessor  obtains  a  renewal  of  the 
ground  lease  does  not  create  a  tenancy  from  year 
to  year,  but  only  a  tenancy  at  will,  although  the 
ground  lease  is  obtained,  where  no  written  lease 
of  the  room  is  accepted  or  tendered. 

(January  Term,  1801.) 


APPEAL  by  plaintiff  from  a  Judjnnent  of 
the  Dif  ♦net  Court  for  Bernalillo  County  in 
favor  of  defendant  in  an  action  broujcht  to 
recover  rent  alleged  to  be  due  and  unpaid. 
Affltaied. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  William  B.  Childers*  in  propria 
persona,  and  Needham  C.  Collier,  for  ap- 
pellant: 

The  parol  lettinc^  shown  by  the  evidence  in 
this  case  was  a  lease  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  and  the 
rent  reserved  to  the  landlord  during  the  term 
amounted  to  two-thirds  part  at  the  least  of  the 
full  improved  value  of  the  demised  premises. 
It  therefore  comes  within  the  exception  in  the 
second  section  of  the  Statute  of  Frauds,  and 
was  good  under  the  Statute. 

Childers  v.  TaWotU  4  N.  M.  168;  Browne, 
Stat.  Fr.  39,  chap.  3  et  sea.;  Wood.  Stat.  Fr. 
S^§  1,  2;  1  Washb.  Real  Prop.  298,  391;  Tay- 
lor, Land,  and  T.  ^g  27,  80;  6  Jacobs'  Fisher's 


NoTS.— I>a8e  for  not  more  than  three  years ;  Statute 
of  Frauds  construed, 

Putnam,  J,^  said,  in  an  opinion  rendered  in  the 
case  of  Ellis  v.  Paige,  1  Pick.  47,  published  as  a  note 
to  Coffin  V.  Lant.  3  Pick.  70,  that  the  constructions 
which  had  Jt>een  iriven  bj  the  Enerlish  courts  to  the 
exception  in  the  Statute  of  Frauds  as  to  parol 
leases  which  did  not  exceed  three  years,  and  which 
reserved  a  rent  amounting  "  unto  two-thirds  part 
at  least  of  the  full  improved  value  of  the  thing 
demised,**  contained  no  reference  to  the  clause  as 
to  the  rent  reserved,  and  that  the  exception  as  to 
the  matter  was  practically  useless.  • 

Some  of  the  American  courts,  however,  recognize 
the  rent  clause  and  enforce  it.  Gano  v.  Vander- 
veer,  31 X.  J.  L.  298;  Cody  v.  Quarterman,  12  Ga.  386. 

The  New  Jersey  ooiirt  requires  one  suing  on  a 
parol  lease  to  show,  in  the  first  instance,  that  the 
rent  reserved  is  sufficient  to  bring  the  case  within 
the  exception,  and  will  nonsuit  in  the  absence  of 
such  proof.    Gano  v.  Vanderveer,  supra. 

The  Georgia  court  holds  that  the  fact  that  the 
lease  is  within  the  Statute  is  a  matter  of  defense, 
which  must  be  pleaded  before  plaintiff  is  com- 
pelled to  show  that  hia  case  is  within  the  exception. 
McDougald  v.  Banks,  13  Ga.  i5L 

The  authority  seema  unanimous,  so  far  as  it  goes, 
that  the  clause  meana  two  thirds  the  full  rental 
▼ahie  of  the  property.    Union  Bkg.  Co.  v.  Gittings, 
45Md.l81. 
12  L.  R.  A. 


The  English  Statute  of  Frauds  expressly  limits 
parol  leases  to. those  not  exceeding  three  years 
from  the  making  thereof:  and  thiis  rule  is  followed 
in  some  of  the  States  (2  Reed,  Stat.  Fr.  1 818)  and  in 
Canada.  See  Kaatz  v.  White,  19  U.  C.  C.  P.  38; 
Brewing  v.  Berry  man,  2  Pugs.  (N,  R)  115;  Hurley 
V.  McDonell,  11  U.  C.  Q.  B.  208,  cited  in  Woodfali, 
Land,  and  T.  §  1:27,  note. 

Where  the  clause  "  from  the  nuiking  thereof  "  is 
omitted  from  the  Statute,  the  number  of  years  is 
generally  considered  "  solely  with  reference  to  the 
duration  of  the  term."  Woodfali,  Land,  and  T.  9 127. 
2  Reed,  Stat.  Fr.  8  814,  citing  Sears  v.  Smith,  8  Colo! 
290;  Sobey  v.  Brlsbee,  20  Iowa,  105:  Jones  v.  Marcy, 
49  Iowa,  188;  Stelninger  v.  Williams,  88  Ga.  475;  lag- 
gard V.  Roosevelt,  2  E.  D.  Smith,  100;  Young  v. 
Dake,  5  N.  Y.  465;  Becar  v.  Flues,  64  N.  Y.  518.  See 
Bolton  V.  TomUn,  5  Ad.  &  El.  856. 

Under  the  English  Statute,  If  the  rent  reserved 
does  not  amount  unto  two-third  parts  at  the  least 
of  the  full  value  of  the  thing  demised,  it  is  void  at 
law  as  a  lease,  but  may  operate  as  an  agreement 
for  a  lease.  Parker  v.  Tasweli,  2  De  G.  &  J.  569, 27  L. 
J.  Ch.  813;  Cowen  v.  Phillips,  83  Beav.  18;  Bond  v. 
Rosling,  1  Best  &  S.  371;  Rollason  v.  Leon,  7  Hurlst. 
&  N.  73;  Tldey  v.  Mollett,  16  C.  B.  N.  S.  298;  Hayne 
V.  Cummings,  Id.  421,  cited  in  W^oodfall,  Land,  and 
T.  9  127, 
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.  47.  §§  21  et  seq.  p. 
88,  p.  46;  Taylor, 
p.  44;  4  Kent.  Com. 
il;  Stedman  y.  Me- 


Dig.  8189.  citing  English  caaes;  Crotbyy.Wadt- 
toorth,  6  East.  W»;  Huffman  y.  Storks,  81  Ind. 
474;  Union  Bkg.  Co.  y.  Gittings,  45  Md.  180; 
Birekhead  y.  Oummini,  88  N.  J.  L.  44;  Edffe 
y.  Strafford,  1  Cromp.  A  J.  891;  Shepherd  y. 
Oumminoi,  1  Coldw.  854;  ^ano  y.  FaTufisrtJ^^r. 
84  N.  J.  L.  398;  MeDougald  y.  ^nAv.  18  Ga. 
451;  OMfy  y.  Quarterman,  12  Oa.  886. 

Although  the  agreement  might  he  yoid  under 
the  Statute  of  Frauds,  yet  when  a  party  enters 
under  aa  agreement  for  a  lease  for  years  he 
becomes,  by  the  payment  of  rent,  a  tenant  from 
year  to  year. 

Wood.  Stat.  Fr.  §19, 
55;  Browne,  Stat.  Ft,  i 
Land,  and  T.  §2,  chap. 
114;  1  Washb.  Real  Prop 
Inioih,  4Ired.  L.  291, 42  Am.Dec.  122, 182,  and 
note;  People  y.  Biekert,  8  Cow.  225;  Schuyler  y. 
LeggeU,  2  Cow.  660;  Jackaon  y.  WiSiey,  9 
Johns.  267.  4  N.  Y.  L.  ed.  768.  noU;  SeuUyv. 
Murray,  84  Mo.  484;  Haimmon  y.  Douglas,  50 
Mo.  420;  Eerr  y.  Clark,  19  Mo.  182;  Loans- 
hery  y.  Snyder,  81  N.  T.  514;  Laughran  y. 
Smith,  75  W.  Y.  205;  Coffin  y  Lunt,  2  Pick. 
71.  and  note,  with  opinion  of  Putnam.  /.,  in 
EUis  y.  Page,  1  Pick.  47;  Rich  y.  BoUon,  46 
Yt.  84. 14  Am.  Rep.  616;  Drake  y.  NtwUm,  28 
N.  J.  L.  Ill;  Lockwood  y.  Lockwood,  22  Conn. 
425;  Own  y.  Mole,  89  Mich.  454;  ir<»>;fte  y. 
Oustavus,  48  Wis.  48;  Williams  y.  ^ct^rman, 
8  Or.  405;  Waring  y.  Louisville  db  N,  R,  Co, 
19  Fed.  Rep.  868.  See  also  Lyon  y.  Cunning- 
ham, 186  Mass.  540.  showing  that  the  law  in 
Massachusetts  differs  from  that  in  England 
and  the  States  generally. 

An  agreement  for  a 'lease,  under  which  the 
lessee  goes  into  possession  and  pays  rent,  will 
be  construed  to  be  a  present  demise. 

Taylor.  Land,  and  T.  ^§  41. 48. 44,  pp.  84,  86; 
Stedman  y.  Mcintosh,  4  Ired.  L.  291,  42  Am. 
Dec.  188.  nofe;  Wood.  Stat  Fr.  §  19.  p.  47; 
Curling  y.  MiUs,  6  Man.  «&  G.  178;  Jenkins  y. 
Eldredge,  3  Story.  825;  Mason  y.  Clifford,  4 
Rep.  180. 

Nor  would  the  failure  of  the  lessor  to  tender 
a  written  lease  Justify  the  lessee  in  repudiating 
the  contract    He  should  demand  the  lease. 

Fuller  y.  Hubbard,  6  Cow.  13;  Taylor.  Land, 
and  T.  p.41,  noU;  OoodfeUow  y.  N<Me,2Xi  Mo.60. 

And  although  a  parol  lease,  or  agreement 
for  a  lease,  be  yoid  under  the  Statute  of  Frauds, 
yet  if  the  lessee  enters  under  it  the  contract 
will  be  enforced. 

Grant  y.  Ramsay,  7  Ohio  St  165;  Jones  y. 
Ftterman,  8  Serg.  &  R.  548. 

This  tenancy,  nayingconmienoed  by  defend- 
ant's taking  possession  and  paying  rent,  cannot 
be  ended  by  abandonment,  without  notice. 
That  would  be  to  hold  the  tenancy  one  of 
sufferance,  and  no  authority  sustains  this.  A 
tenancy  at  will  could  not  be  ended  without 
notice,  and  such  estates  haye  become  almost 
extinct 

4  Kent,  Com.  12th  ed.  113. 114, 115;  Taylor, 
Land,  and  T.  p.  48,  §§  59  et  seq,;  1  Wahsb. 
Real  Prop.  89;  Lyon  y.  Cunningham,  supra; 
Emmons  y.  Scudd&r,  115  Mass.  867. 

Mr,  Neill  B.  Field*  for  appellee: 

The  exception  in  the  Statute  of  Frauds  does 
not  saye  all  leases  for  less  than  three  years,  but 
only  such  whereupon  the  rent  reseryed  to  the 
landlord  during  such  term  shall  amount  to 
12  L.  R.  A. 


two-thirds  part  at  the  least  of  the  full  improyed 
yalue  of  the  thing  demised.  The  rent  for  the 
term  must  be  equal  to  two  thirds  of  the  fall 
improyed  yalue  of  the  fee. 

Oano  y.  Vanderveer,  84  N.  J.  L.  298;  Tay- 
lor, Land,  and  T.  §  28.  and  note;  Browne,  Stat. 
Fr.  g  82;  Cody  y.  Quarterman,  12  Ga.  886; 
Birekhead  y.  Cummins,  88  N.  J.  L.  44;  Smith. 
Cont  4th  Am.  ed.  189. 

The  contract  disclosed  by  the  eyidence  is 
yoid  under  the  fourth  section  of  the  Statute  of 
Frauds,  being  a  contract  not  to  be  performed 
within  a  year. 

Delano  y.  Montague,  4  Cush.  42;  Taylor. 
Land,  and  T.  §  80.  and  cases  dted;  Parker  y. 
Hollis,  50  Ala.  411;  Oroswdl  y.  Crane,  7  Barb. 
191;  Wheelerr,  Frankenthal,  78  Dl.  124;  PMer 
y.  Cordon,  5  Terg.  100;  Ragsdale  y.  Lander, 
80  Ey.  61. 

The  Statute  of  Frauds  is  an  obstacle  to  the 
recoyery  upon  any  contract  which  is  yerhal 
and  by  its  terms  not  to  be  performed  within 
one  year  from  its  being  made;  that  it  has  been 
in  part  performed  will  make  no  difference. 

Davenport  y.  Gentry,  9  B.  Mon.  428;  Mon- 
tague y.  Gamett,  8  Bush,  298;  Eleeman  y. 
CoUins,  9  Bush,  460. 

An  instrument  (or  contract)  will  be  construed 
a  lease  or  only  an  agreement  for  a  lease,  accord- 
ing to  what  appears  to  haye  been  the  para- 
mount intention  of  the  parties,  as  such  intent 
may  be  collected  from  the  whole  tenor  and 
effect  of  the  instrument. 

Taylor.  Land,  and  T.J  88.  and  cases  cited; 
Porter  y.  Mercer,  58  Gal.  667;  Jenkins  y. 
Eldredge,  8  Story.  825;  1  Wsshb.  Real  Prop. 
801;  lifon  y.  Cunningham,  186  Mass.  582. 

Where  rent  is  to  be  paid  on  a  parol  contract 
for  lands  at  periods  less  than  a  year  a  tenancy 
is  held  to  run  acoordinffly. 

Prindler,  Anderson,!^  Wend. 891. 28  Wend. 
616;  Hollis  y.  Bums,  100  Pa.  208;  Taylor, 
Land,  and  T.  §  57,  and  cases  cited;  Hart  y. 
Lindley,  50  Mich.  20. 

A  party  who  goes  into  possession  of  lands 
under  an  agreement  to  take  a  lease  becomes, 
after  his  refusal  to  do  so,  a  tenant  at  will. 

Dunne  y.  Trustees  of  Schools,  39  111.  578. 

The  parol  agreement  could  only  be  yalidated 
by  the  lessees'  acceptance  of  a  yalid  lease. 

CrossweU  y.  Crane,  7  Barb.  191. 

Seeds,  J,,  deUyered  the  opinion  of  the 
court: 

This  is  the  second  time  that  this  case  has 
been  in  this  court.  It  is  reported  in  4  N.  M. 
168,  as  Childfirs  y.  TaXbott,  The  defendant, 
Talbott,  haying  died  since  the  first  hearing, 
his  executor,  John  A.  Lee,  was  substituted  in  his 
place  upon  the  record.  There  was  a  retrial  be- 
fore a  jury,  and,  upon  motion  of  the  defend- 
ant, the  court  instructed  the  ]xxtj  to  find  for 
him.  It  is  an  action  in  assumpsit  against  the 
executor.  Lee,  for  an  alleged  balance  due  upon 
a  parol  lease.  The  appellee  contends  (1)  that 
the  lease  was  yoid.  as  being  within  the  8ta^ 
ute  of  Frauds,  in  that  it  was  not  to  be  per- 
formed within  a  year  from  its  agreement;  (2) 
that  it  did  not  come  under  the  excef^tion  men- 
tioned in  section  2  of  said  Statute,  which  pro-, 
yides,  "except,  neyertheless,  all  leases  not  ex- 
ceeding the  term  of  three  years  from  the  mak- 
ing thereof,  whereupon  the  rent  resenred  to 
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the  landlord  during  such  term  shall  amount  to 
two-thirds  part  at  the  least  of  the  thing  de- 
mised/' because  the  amount  in  value  reserved 
as  rent  herein  means  two  thirds  of  the  value  of 
the  fee,  not  the  rental  value;  and  (8)  that  the 
contract  testified  to  was  a  mere  executory 
agreement  for  a  lease  in  writing  upon  certain 
conditions,  which  were  never  fulfilled,  and  that 
notwithstanding  the  entry  and  payment  of  rent, 
it  was  never  anything  more'than  an  agreement 
for  a  future  lease,  and  the  occupancy  was  sim- 
ply a  tenancy  at  will.  The  appellant  contends, 
upon  the  other  hand,  (1)  that  the  oral  lease 
is  good  under  the  second  section  of  the  Stat- 
ute of  Frauds;  (2)  that,  even  if  it  were  not, 
when  a  party  enters  under  an  acreement  for 
a  lease  for  years  he  becomes,  by  the  pay- 
ment of  rent,  a  tenant  from  vear  to  year;  (8) 
an  agreement  for  a  lease,  under  which  the  les- 
see goes  into  possession  and  pays  rent,  will  be 
construed  to  be  a  present  demise;  (4)  a  failure 
of  the  lessor  to  tender  a  written  lease  will  not 
justify  the  lessee  in  repudiating  the  contract, 
— he  Ishould  demand  the  lease;  (5)  though  a 
parol  lease,  or  an  agreement  for  a  lease,  be  void 
under  the  Statute  of  Frauds,  yet  if  the  lessee 
enters  under  it  the  contract  will  be  enforced. 
He  assigns  as  error  therefore  (1)  the  directiofi; 
of  a  veniict  for  the  defendant;  (2)  in  overrur 
ing  the  plaintifiTs  motion  for  anew  trial;  (8)  in 
giving  Judgment  for  the  defendant. 

As  to  the  first  two  contentions  of  the  defend- 
ant there  is  not  now  room  for  argument,  for 
while  the  contract  was  not  to  be  performed 
within  a  year,  yet  it  was  a  lease  for  less  than 
three  years,  upon  which  the  rent  reserved  was 
at  least  two-thirds  part  of  the  thing  demised; 
and  it  is  now  held  in  this  Territory,  and  is  the 
general  holding  of  the  courts  of  the  country, 
that  this  means  two-thirds  part  of  the  rental 
value  of  the  demised  preifiises.  Childers  v. 
TalboU,  4  N.  M.  168.  Whether  or  not  the 
contention  of  the  appellant  is  correct  de- 
pends entirely  upon  the  nature  of  the  holding 
by  Talbott.  Was  he  holding  under  the  oral 
lease  which  was  to  be  afterwards  simply  put 
into  writing?  All  the  testimuny  was  intro- 
duced by  the  plaintiff.  The  testmiony  of  the 
defendant.  Talbott,  taken  upon  the  previous 
hearing,  was  introduced  by  the  plaintiff.  The 
evidence  was  practically  unanimous  that  Mr. 
Talbott  was  to  have  the  lease  of  the  room  for 
one  year  at  a  monthly  rental  of  $60  from  April 
1,  1888,  provided  that  the  plaintiff  could  se- 
cure a  renewal  of  the  ground  lease,  which  ter- 
minated about  June  1,  1888;  that  Talbott  went 
into  possession  April  1,  1888:  that  no  lease  in 
writing  was  ever  tendered  the  defendant;  that 
he  objected  to  the  closing  of  a  certain  door  be- 
tween his  room  and  an  adjoining  one  used  as  an 
opera  house;  that  upon  the  failure  of  the  plain- 
tm  to  open  said  door  he  returned  the  keys  to  the 
plaintiff's  cestui  que  trust,  and  tendered  the 
balance  of  rent  up  to  the  time  of  leaving,  which 
was  declined,  though  the  keys  were  retained. 
Whether  or  not  this  oral  agreement  between 
Childers  and  Talbott  was  a  lease,  or  only  an 
agreement  for  a  lease,  depends  upon  the  terms 
thereof,  and  the  action  of  the  parties  under  it. 

If  there  is  a  condition  attached  to  the  grant- 
ing of  the  lease,  and  it  is  to  be  subsequently 
executed,  it  operates  only  as  an  agreement  for 
a  lease.  Tayfor,  Land,  and  T.  8th  ed.  g  89. 
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"Whenever,  therefore,  the  instrument  makes 
the  demise  dependent  on  a  condition  or  stipu- 
lation yet  to  be  performed,  it  operates  as  an 
agreement  only."    Id.  §  ^. 

It  is  quite  certain,  then,  that  the  agreement 
testified  to  was  an  agreement  for  a  lease,  and 
until  Talbott  obtained  a  written  lease,  or  was 
entitled  to  one  under  this  contract,  that  his 
holding,  whatever  its  character  and  conse- 
quences, depended  entirely  upon  the  oral  agree- 
ment for  a  lease.  He  entered  under  that.  It 
is  contended,  therefore,  that,  as  the  agreement 
was  for  a  year,  the  law  contemplates  the  tak- 
ing possession  and  pajring  the  rent  as  a  present 
demise,  and  that  the  tenancy  is  one  from  year  to 
year.  To  this  proposition  the  appellant  cites  an 
array  of  authorities  which,  if  in  point, would  be 
absolutely  decisive  of  the  question.  The  cases 
of  Kerr  v.  Clark,  19  Mo.  182;  Laughran  v. 
Shnith,  75  N.  Y.  205,  and  KopliU  v.  Qustatrus, 
48  Wis.  48.  are  typical  of  the  doctrine  con- 
tended for,  yet  in  each  case  the  contract  was 
an  oral  agreement  for  a  term  of  years,  upon 
which  term  the  tenant  had  entered  and  occu- 
pied over  one  year.  It  was  held  in  these  cases 
that  the  terms  of  the  agreement  and  the  acts  of 
the  parties  conclusively  showed  that  it  was  an 
agreement  for  a  lease  from  year  to  year.  In 
aU  these  cases  where  there  was  an  agreement 
for  a  lease,  and  an  entry  under  that  agreement, 
and  the  courts  have  held  the  tenancy  to  be 
in  accordance  with  the  oral  contract,  it  was 
possible  for  the  tenant  at  any  time  to  demand 
the  written  lease,  and  for  the  landlord  to  give 
it.  In  the  case  at  bar  that  rule  would  not  hold . 
At  any  time  before  the  renewal  of  the  ground 
lease  by  the  plaintiff  it  would  have  been 
impossible  for  the  landlord  to  have  given 
a  written  lease  which  would  have  then  and 
there  invested  the  tenant  with  a  term  for  a 
year.  Yet  the  contention  is  that  what  the  land- 
lord could  not  do  the  law  by  implication  will 
do;  for  the  argument  is  that,  when  the  tenant 
entered  under  the  oral  agreement,  he  at  once 
entered  upon  a  tenancy  from  year  to  year;  not 
when  the  ground  lease  was  obtained,  but  upon 
April  1.  All  the  rights  of  such  a  tenancy  then 
attached  as  against  the  tenant,  and,  as  the  rights 
of  the  landlord  and  tenant  are  reciprocal, 
against  the  landlord.  Put  the  position  to  the 
test.  If,  now,  the  plaintiff  had  failed  to  ob- 
tain the  ground  lease,  could  Talbott  have  sued 
Childers  for  damage  for  a  failure  to  protect 
him  in  his  yearly  tenancy?  Clearly  not,  under 
the  lease  agreed  for,  for  that  was  a  conditional 
lease;  but  if,  in  spite  of  that  condition,  he  was 
in  for  a  year  under  the  oral  agreement,  then 
the  landlord  could  have  been  held  for  damages 
for  a  failure  to  make  the  term  good.  Tnis 
was  not  contemplated  by  either  the  terms  of 
the  agreement  or  acts  of  the  parties.  It  is 
quite  evident  that,  under  the  facts  in  this  case, 
the  tenancy  here  was  not  from  year  to  year, 
but  at  most  at  will. 

If  the  tenant  had  taken  the  written  lease 
which  had  been  agreed  upon,  when  the  plain- 
tiff was  in  a  position  to  ^ve  it,  or  if  it  had 
been  tendered  him,  and  without  a  legal  reason 
he  had  refused  it,  there  would  then  have  been 
no  question  but  that  the  term  would  have  been 
changed  into  one  from  year  to  year.  But  there 
is  no  evidence  whatever  that  a  written  lease 
was  ever  tendered  him;  such  lease  was  to  be 
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given  when  tbe  plaintiff  obtained  a  renewal 
of  the  ground  lease.  The  presentation  of  such 
a  lease  may  reasonably  have  been  considered 
notice  that  the  plaintiff  had  received  the  renewal 
lease.  The  fact  thai  the  plaintiff  did  receive 
the  renewal  lease  did  not  raise  any  obligation 
upon  tbe  part  of  Talbott  to  demand  that  the 
plaintiff  should  do  what  he  agreed  to  do.  If 
the  plaintiff  sought  to  hold  Talbott  upon  a  con- 
tract which  was' to  be  in  writing,  and  he  was 
to  place  it  in  that  form,  it  was  his  duty  to  do 
so,  not  Talbott's.  The  cases  cited  by  the  plain- 
tiff, being  Fuller  v.  Hubbard,  6  Cow.  1,  and 
Ooodfellow  V.  NobUy  25  Mo.  60,  do  not  sustain 
the  principle  contended  for.  The  fatal  error 
upon  which  the  plaintiff  bases  his  whole  case 
is  in  assuming  that  the  agreement  for  a  writ- 
ten lease  upon  conditions,  and  an  entry  there- 
under, is  the  creation  of  a  tenancy  from  year 
to  year  ab69lute  in  its  character,  which  binds 


the  defendant  to  pay  a  year's  rent,  unless  six 
months'  notice  of  intention  to  vacate  is  given. 
The  acts  of  Talbott  in  objecting  to  the  clos- 
ing of  the  door,  and  leaving  because  of  the 
failure  upon  the  part  of  the  plaintiff  to  rem- 
edy it.  must  be  considered  in  reference  to  the 
tenancy  which  he  then  had,— that  at  will.  It 
was  that  tenancy  which  he  terminated  because 
of  the  alleged  wrong  of  the  plaintiff.  If  he 
had  been  tendered  the  lease  agreed  upon,  and 
accepted  it,  or  without  legal  reason  had  refused 
it,  then  possibly  the  reason  given  for  abandon- 
ing the  tenancy  would  have  been  fruitless.  The 
plaintiff  declared  upon  a  contract  which  was 
only  an  executorv  agreement,  and,  failing  to 
prove  himself  entitled  to  rent  thereunder,  the 
rulings  of  the  court  were  proper,  and  t?ie  judg- 
mevt  is  affirmed. 

O'Brien,  Gh,  /.,  and  Lee,  Freenuui  and 
McFie,  JJ.,  concur. 
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W.  C.  DIBRELL,  Admr.,  etc.,  of  Jane  M. 
Morris,  Deceased, 

L.  H.  LANIER  et  al. 


Madison  STRATTON  ^  a?. 

V. 

W.  C.   DIBRELL.  Admr.,  etc.,  of  Jane  M. 
Morris,  Deceased. 

(....Tenn ) 

!•  The  words  '^Innatic  or  non  comp<M 
mentis"  in  the  Act  of  April  1, 1885,  which  pro- 
vides that  if  personal  estate  of  which  a  lunatic  or 
non  compos  mentis  dies  seised  Intestate  was  derived 
from  such  person's  intestate  husband  or  wife  it 
shall  ISO  to  the  next  of  kin  of  the  person  from 
whom  it  was  derived,  mean  one  who  has  not  suf • 
flcient  mental  capacity  to  make  a  %ilL 

ft.  The  next  of  Un  of  a  person  are  not 
depriired  of  any  "property**  by  a  statute 
which  provides  that  on  the  death  of  such  person 
his  personal  property  shall  go  to  persons  other 
than  his  next  of  kin  and  therefore  the  constitu- 
tional provision  as  to  depriving  persons  of  ^'prop- 
erty**  does  not  apply  to  the  statute  so  far  as  it  re- 
lates to  them. 

8.  The  rifhtto  transmit  property  by  in- 
heritance to  one*8  descendants  or  next  of  kin 
is  '^property/'  within  the  meaning  of  the  consti- 
tutional provision  that  a  person  shall  not  be  de- 
prived of  property  except  by  judgment  of  his 
peers  or  by  the  law  of  the  laad« 

4*  A  statute  providing  that  the  personal 
estate  of  an  intestate  lonatic,  if  derived 
from  an  intestate  husband  or  wife,  shall  go  to  the 
latter's  next  of  kin,  is  unconstitutional,  because 
the  classification  of  persons  thereby  made  is 
unnatural,  arbitrary  and  caprloious,  in  con- 
sequence   of  which  the  statute  is  not  a  **law 

;  of  the  land**  within  the  meaning  of  the  Constitu- 
tion. * 

(January  13, 1891.) 

APPEAL  by  the  next  of  kin  of  K.  J.  Morris, 
deceased,  from  a  decree  of  the  Chancery 
Court  for  Davidson  County,  which  awarded 
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personal  property,  of  which  Morris'  widow 
died  seised  intestate,  and  which  she  derived 
from  him,  to  her  next  of  kin  rather  than  to 
appellants.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Messis.  Vertrees  Sb  Vertrees,  for  the 
administrator: 

Class  ledslation  which  is  inconsist^Dt  with 
the  laws  ot  the  land  is  void.  A  law  which 
makes  an  arbitrary  classification,  and  which  is 
against  the  plain  and  obvious  dictates  of  reason, 
is  void. 

8eeCW&fer  V.  BuU,  3  U.  S.  8  Dall.  886, 1 L.  ed. 
648;  Bankofihe  State  y.  Cooper,  %  Yerg.  608, 
24  Am.  Dec.  517;  Lynn,  v.  Polk,  8  Lea,  169. 

There  must  be  a  substantial  difference,  hav- 
ing reference  to  the  purpose  or  object  of  the 
Act,  between  the  persons  included  within,  and 
excluded  from,  the  Act. 

Atlantic  City  W.  W,  Co,  v.  Comtiiwrs  Water 
Co,  44  N.  J.  Eq.  486;  StaU  v.  Hammei\  48  N.  J. 
L.  440;  Cooley,  Const.  Lim.  4th  ed.  492;  Ander- 
son V.  Trenton,  42  N.  J.  L.  488;  Ayars^  App. 
2  L.  R.  A.  577,  122  Pa.  266;  Allen  v.  Pioneer 
Press  Co,  8  L.  R.  A.  532,  40  Minn.  117;  12  Am. 
St.  Rep.  709;  Memphis  v.  tisher,  9  Baxt.  289; 
Hatcher  v.  Lea,  12  Lea,  868;  Ragio  v.  State,  86 
Tenn.  276;  Parks  v.  Parks,  12  Heisk.  638: 
DemoviUe  v.  Davidson  County,  87  Tenn.  218; 
Dickson  Y.Carson,  Nashville,  March  7,  1888. 

Mr,  Albert  D.  Marks,  for  the  Morris 
Heirs,  appellants: 

So  far  as  the  opinions  of  this  court  are  con- 
cerned, there  are  only  three  limitations  upon 
the  discretion  of  the  Legislature  in  its  enact- 
ments affecting  classes. 

The  first  is  that  laid  down  by  Judge  Freeman 
in  his  dissenting  opinion  in  the  case  of  Luehr- 
mdn  V.  Shelby  County  Taxing Dist,,  2  Lea,  425, 
which,  in  effect,  holds  that  the  Legislature  can- 
not create  and  legislate  for  a  class  whose  mem- 
bers are  to  be  ascertained  hy  a  test  or  character- 
istic existent  at  a  certain  fixed  period,  which 
designation  or  characteristic  can  never  be  at- 
tained to  or  had  by  any  person  or  locality  that 
mav  thereafter  exist  in  this  State. 

bee  Brown  v.  Haywood,  4  Heisk.  868;  Mem- 
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pMs  ▼.  Fisher,  9  Baxt.  289;  Woodard  v.  Brien, 
14  Lea,  620. 

The  next  is  in  DemotilU  y.  Davidson  Gavnty, 
SI  Tenn.  214,  to  the  effect  that  the  class  affected 
by  the  legislatioD  miiBt  he  a  natural  and  not  an 
arbitnffY  one. 

HeeBoMur  v.  StaU,  12  Lea,  868. 

The  other  is  to  be  found  in  Dickson  v.  Car- 
-son,  supra,  that  the  courts  will  interfere  when 
the  Legislature  goes  to  the  extent  of  caprice  or 
folly  m  naming  the  attributes  to  mark  the 
class. 

From  the  decisions  of  this  court,  these  rules 
for  determining  the  constitutionalty  of  Acts  are 
fairly  deducible: 

1.  Class  legislation  is  permitted;  but  legisla- 
tive Acts  relating  to  classes  must  be  general 
laws. 

Davis  y.  State,  8  Lea,  876:  Jfan^y.  State,  6 
Lea,  221;  Theilan  y.  Porter,  14  Lea,  622. 

2.  A  general  law  is  one  embracing  and  af- 
fecting all  persons  in  general,  or  all  persons 
who  exist  in  th^same  State  and  are  surrounded 
by  like  circumstances. 

Hatcher  y.  State,  supra;  State  y.  Sehlier,  8 
Heisk.  281;  Parks  y.  Parks,  12  Heisk.  683:  StaU 
T.  Bauseher,  1  Lea,  96;  Futgum  y.  NashviUe,  8 
Lea,  686;  Bobbins  v.  Taxing  Dist,  18  Lea,  808. 

3.  A  law  embracing  only  a  portion  of  those 
who  exist  in  the  same  State  and  are  surround- 
ed by  like  circumstances  is  a  partial  law  and 
void. 

Batcher  y.  State,  supra;  Daly  y.  State,  18 
Lea.  228;  Oreen  y.  State,  16  Lea,  708;  BagioY. 
8taU,  86  Tenn.  272. 

4.  It  is  not  competent  for  the  Le^lature,  in 
defining  those  to  whom  a  law  shall  apply,  to 
use  some  characteristic  existent  at  a  certain 
fixed  period,  which  can  neyer  be  attained  to  by 
any  other  person. 

'Luehrman  y.  Shelby  (Jaunty  Tax.  Dist,  2  Lea, 
463;  Brown  y.  Haywood,  4  Heisk.  868;  Memphis 
T.  Fisher,  9  Baxt.  289;  Woodard  y.  Brien,  14 
Lea.  620:  Burkholtt  y.  StaU,  16  Lea,  71. 

6.  The  classes  legislated  for  must  be  natural, 
not  arbitrary. 

DemoviUe  y.  Davidson  County,  87  Tenn.  214. 

6.  It  matters  not  how  few  the  persons  are,  if 
all  who  are  or  may  come  into  like  circum- 
stances be  embraced,  the  law  is  a  general  and 
not  a  partial  law. 

Budd  y.  State,  8  Hun,  492. 

Applying  these  tests  to  the  Act  of  1886,  it  is 
clearly  good. 

Messrs.  East  ft  Fogg*  Hill  ft  Oraaber- 

2r  and  John  Lillywell,  Sf.»  also  for  the 
orris  Heirs,  appellants. 

Messrs.  K.  D.  Malonef  Demou  ft  Ma- 
lone«  Thayer  L.  Kennedy*  Sleyer  ft 
Waehington  and  Breen  ft  Taylor*  for 
the  Stratton  Heirs,  appellees: 

This  Act  is  unconstitutional. 

No  man  shall  be  depriyed  of  his  life,  liberty 
or  property  but  by  the  Judgment  of  his  peers 
or  Uie  law  of  the  land. 

Tenn.  Const,  art  1,  §  8. 

The  clause  *'  law  of  the  land"  means  a  gen- 
eral and  public  law  equally  binding  upon  eyery 
member  of  the  community. 

Vantant  y.  Waddel,  2  Terg.  270;  2  Coke, 
Inst  61;  Bank  of  ike  State  y.  Cooper,  2  Terg. 
606. 

It  is  not  true  that  eyery  Act  passed  by  the 
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Legislature  is  yalid  unless  a  specific  inhibition 
is  pointed  out  in  the  Constitution.  8uch  Act 
is  not  the  law  if  it  ylolates  "  the  established 
principles  of  priyate  rights  and  distributiye 
justice." 

Bank  of  the  State  y.  Cooper,  supra;  Citizens 
Sav.  db  L.  Asso.  of  Cleveland  y.  Topeka,  87  U. 
S.  20  Wall.  662,  668,  22  L.  ed.  460,  461;  Tay- 
lor, Corp.  §  466. 

To  be  yalid  this  Act  should  haye  applied  to 
all  intestates  receiying  personalty  from  a  de- 
ceased intestate  husband  or  wife,  *'and  be- 
cause it  has  not  done  so,  it  is  not  the  law  of 
the  land." 

See  Bank  of  the  State  y.  Cooper,  supra; 
Oodif^Y,  Const.  Lim.  6th  ed.  208,  209. 

If  this  Act  be  yalid,  our  Statute  of  Distribu- 
tion would  in  effect  declare:  **  The  property 
which  eyery  widow  receiyes  from  the  estate  of 
her  deceased  intestate  husband  is  hers  absolute- 
ly, and  if  she  dies  intestate  her  children  or  col- 
lateral kin  shall  inherit  it;  but  lunatics  shall 
not  haye  the  benefit  of  this  Statute.  They 
shall  hold  such  property  for  life,  and  upon 
their  death  their  children  or  collateral  kin  shall 
not  inherit  it— it  shall  go  to  the  heirs  of  the 
party  from  whom  deriyed."  That  this  is  un- 
constitutional and  yoid  seems  eyident 

Bagio  "y.  State,  86  Tenn.  272;  Hatcher  y. 
State,  12  Lea,  868;  BurkhUts  y.  StaU,  16  Lea, 
71;  Oreen  y.  StaU,  16  Lea,  708;  Woodard  y. 
Brien,  14  Lea,  620. 

Infants  constitute  a  proper  class  for  legisla- 
tion, but  no  one  will  contend  that  the  Legisla- 
ture tvould  haye  the  power  to  deny  to  them  the 
benefit  of  the  Statute  of  (descent  and  Distribu- 
tion. 

Cochran  y.  Van  Surlay,  20  Wend.  866,  878, 
cited  and  quoted  by  Cooley,  as  part  of  his  text, 
Cooley,  Const.  Lim.  6th  ed.  121, 122.  See  also 
Woodard  y.  Brien,  Burkholtz  y.  StaU,  Oreen  y. 
StaU  and  Hatcher  y.  StaU,  supra. 

Baxter,  8p,  J.,  deliyered  the  opinion  of  the 
court: 

K.  J.  Morris,  when  about  sixteen  or  seyen- 
teen  years  old,  began  mercantile  life  as  a  clerk 
in  a  store  in  Nasb  ville.  He  was  yerv  poor,  but, 
being  industrious  and  economical,  he  sayed 
money  from  his  salary.  In  1842  he  married 
Jane  M.  Stratton.  In  1845,  he  became  a  mem- 
ber of  the  partnership  of  Lanier,  Morris  &  Co., 
and  he  contributed  $4,000  as  his  share  of  the 
capital  of  that  firm.  About  one  month  before 
the  formation  of  said  partnership,  he  and  his 
wife  sold  a  negro  woman  and  three  children 
for  $1,176.  The  negro  woman  had  been  be- 
queathed to  Mrs.  Morris  by  her  aunt,  but  there 
is  nothing  to  show  that  Morris  used  the  pro- 
ceeds of  the  sale  in  contributing  his  share  to  the 
capital  of  said  firm,  except  the  fact  that  his 
financial  condition  at  the  time  renders  it  prob- 
able that  he  was  compelled  to  do  so.  His  con- 
nection with  that  firm  was  the  foundation  of 
his  success,  which,  while  slow,  was  steady  and 
sure.  His  estate  at  his  death  was  yalued  at  oyer 
$200,000.  The  early  years  of  his  married  life 
were  as  happy  as  they  were  prosi)erou9.  His 
wife  was  a  home-staying,  husband-loying  wo- 
man. She  was  quiet  and  retiring  in  her  dis- 
position, industrious  and  economical  in  her 
habits.  She  made  most  of  her  own  clothing, 
and  much  of  her  husband's  underwear.    She 
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was  an  excellent  housekeeper  and  a  fine  man- 
ager. How  much  her  wise  and  economical 
management  of  their  household  affairs  may 
have  contributed  to  her  husband's  financial 
success  in  life,  we  have  no  means  of  knowing. 
She  had  but  one  child,  a  son,  and  he  was  her 
idol.  In  1861,  when  he  was  about  seventeen 
years  old,  he  was  accidentally  killed,  and  she 
was  never  the  same  woman  afterwards.  She 
withdrew  from  society,  became  gloomy  and 
melancholy  in  her  disposition,  and  would  fre- 
quently fall  into  spells  of  uncontrollable  weep- 
ing. In  1882,  she  was  fearfully  afflicted  with 
carbuncles.  The  disease  finally  merged  into 
catalepsy,  and  her  mind  became  visibly  and 
seriously  impaired.  On  April  19,  1884,  her 
husband  died  intestate,  and  without  issue, 
leaving  his  wife  surviving  him.  His  real  estate 
was  valued  at  f  100,000,  and  his  personal  estate 
at  1120,000.  According  to  the  Statutes  of  De> 
scent  and  Distribution  then  in  force  his  real 
estate  went  to  his  heirs-at-law,  and  his  personal 
estate  went  to  his  widow,  and.  if  those  Statutes 
had  remained  in  force  and  she  had  died  intes- 
tate, unmarried  and  without  issue,  tlie  person- 
al estate  inherited  by  her  from  her  husband 
would  have  gone  to  her  next  of  kin.  On  April 
24,  1684,  Just  five  days  after  her  husband's 
death,  her  brother  Madison  StrattOn,  who  is 
one  of  the  complainants,  filed  a  petition  against 
Mrs.  Morris,  m  the  County  Court  of  Da- 
vidson County,  in  which  petition  he  averred 
that  she  was  then  "a  lunatic,  or  a  person  of 
unsound  mind,"  and  had  been  for  nearly  or 
quite  two  years,  and  that,  by  reason  of  her 
mental  infirmities,  as  aforesaid,  she  was  "  en- 
tirely incapable  of  'managing,  or  in  any  way 
controlling,  her  said  property  and  estate,  or  of 
taking  care  of  her  own  person."  Mr.  Ken- 
nedy, one  of  the  solicitors  who  si^ed  the  pe- 
tition, is  the  husband  of  one  of  the  nieces  of 
Mrs.  Morris.  A  guardian  ad  litem  was  ap- 
pointed for  Mrs.  Morris,  testimony  was  taken 
and  the  jury  of  inquest  found  that  she  was  a 
person  of  unsound  mind,  so  that  she  had  not 
capacity  sufficient  for  the  government  of  her- 
self and  her  property;  that  the  said  unsound- 
ness of  mind  and  mental  incapacity  had  "  ex- 
isted for  about  eighteen  months,  and  that  it 
resulted  principally,  if  not  wholly,  from  phy- 
sical afflictions,  and  from  physical  causes." 
The  verdict  of  the  jury  was  made  the  judg- 
ment of  the  court  on  the  Ist  day  of  May,  1884, 
and  a  guardian  of  her  person  and  property  was 
appointed,  who  is  the  husband  of  one  of  her 
nieces.  She  remained  under  said  guardianship 
until  her  death.  At  the  first  session  of  the 
Legislature  which  met  after  she  had  been  de- 
clared a  lunatic,  Mr.  Robert  L.  Morris,  a 
nephew  of  her  husband,  prepared  a  bill,  which 
was  passed  by  the  Legislature  April  1, 1885,  as 
chapter  88  of  the  Acts  of  1885,  the  effect  of  which, 
if  constitutional,  will  be  to  give  the  personal 
estate  which  Mrs.  Morris  inherited  from  her 
husband  to  her  husband's  next  of  kin,  instead 
of  to  her  own,  provided  it  shall  be  found  that 
she  was  "a  lunatic,  or  non  compos  mentis" 
Mr.  Morris  says  that  he  spoke  to  five  members 
of  the  Legislature  regarding  the  passage  of  the 
law,  explaining  to  them  its  scope  and  bearing, 
and  its  effect  upon  the  estate  of  K.  J.  Morris. 
He  spoke  to  them  of  the  hardship  of  the  exist- 
ing Statute  of  Descent  and  Distribution,  as 
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Illustrated  by  this  estate,  and  that  there  was  a 
chance  to  modify  one  of  its  defects,  namely, 
that  which  gave  all  of  an  intestate  husband's 
personal  property  to  his  widow,  in  the  absence 
of  children.  Mr.  Morris  also  talked  with  Qot. 
Bate  about  the  law,  explaining  to  him,  among 
other  things,  what  effect  it  would  have  upon 
the  estate  of  Mrs.  Morris.  The  governor  said 
that  he  was  equally  friendly  with  the  Stratton 
and  Morris  families,  but  would  approve  the 
law  on  its  merits,  as  he  regarded  it  a  good  law. 
Mr.  Morris  says  that  he  did  not  spefdc  to  any 
member  of  the  Morris  family  about  the  intro- 
duction of  the  law,  nor  communicate  with  them 
in  any  way  concerning  it;  but,  after  its  passage 
had  been  recommended  by  the  judiciary  com- 
mittee, he  mentioned  it  to  several  persons  who 
were  members  of,  or  connected  with,  that  fam- 
ily. Mr.  Morris  charged  no  fee  for  anything 
done  in  connection  with  the  passage  of  the  Act» 
and  he  never  received  any  compensation  for  his 
services.  There  is  nothing  whatever  in  the 
record  to  even  intimate  that  he  resorted  to  any 
sinister  methods  to  influence  the  action  of  the 
members  of  the  Legislature.  On  the  other 
hand,  there  is  nothing  to  show  that  any  mem- 
ber of  the  Stratton  family  had  any  notice  that 
such  a  bill  had  been  introduced  into  the  Legis- 
lature until  after  the  Legislature  had  adjourned. 
Mr.  Kennedy  states  that  Mr.  Morris  never  told 
him  of  the  law  until  Mr.  Kennedy  found  it  in 
the  published  Acts  of  1885,  and  called  his 
attention  to  it. 

Mrs.  Morris  continued  under  guardianship 
until  December  19.  1888,  when  she  died,  intes- 
tate, unmarried  and  without  issue.  On  De- 
cember 20,  1888,  Mr.  Dibrell  was  appointed  her 
administrator,  and,  on  January  10,  1889,  he 
filed  a  bill  in  the  nature  of  a  bill  of  inter- 

S leader,  against  the  next  of  kin  of  K.  J. 
[orris,  ana  the  next  of  kin  of  his  widow,  to 
settle  the  question  as  to  which  of  them  are  en- 
titled to  the  personal  estate  which  the  widow 
inherited  from  her  husband.  The  next  of  kin 
of  the  widow  (who,  for  brevity,  will  be  here- 
after styled  the  "Stratton  claimants")  insist 
that  they  are  entitled  to  said  personal  estate,, 
under  the  general  Statute  of  Distribution  of  the 
State  contained  in  section  2429  of  the  Code  of 
1858.  The  next  of  kin  of  K.  J.  Morris  (who,, 
for  brevity,  will  be  hereafter  styled  the  **  Mor- 
ris claimants")  insist  that  they  are  entitled  to 
said  estate,  under  said  Act  of  April  1,  1885, 
which  is  as  follows:  "An  Act  to  Amend  Sec- 
tion 8278  of  the  Code  of  Tennessee,  by  Milliken 
and  Vertrees  (section  2429  of  the  Code).  Sec- 
tion 1.  Be  it  enacted  by  the  Qeneral  Assembly 
of  the  State  of  Tennessee  that  section  8278  of 
the  Code  of  Tennessee,  by  Milliken  &  Ver- 
trees, be  amended  as  follows:  If  the  per- 
sonal estate,  as  to  which  any  person  dies  intes- 
tate, and  who  was  a  lunatic,  or  non  compos 
mentiSt  was  derived,  in  whole  or  in  part,  from 
an  intestate  husband  or  wife,  then,  in  that 
event,  so  much  of  the  personal  estate  as  was 
so  derived,  and  remains  unexpended,  or  in  the 
possession  of  any  guardian  or  custodian  of  the 
estate  of  said  lunatic  or  non  compos  mentis, 
shall  go  to  the  next  of  kin  of  the  person  from 
whom  it  was  so  derived,  said  next  of  kin  to 
take  in  the  order  named  in  said  section  in  the 
case  of  the  personal  estate  of  intestates.  Sec.  2. 
Be  it  further  enacted  that  this  Act  take  effect 
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from  and  after  its  passage,  the  public  welfare 
Tequiring  it.  Passed  April  1, 1885.  Approved 
Arail  6, 1885." 

Tbe  Stratton  claimants  insist  that  said  Act 
has  no  application  to  the  estate  of  Mrs.  Morris, 
because,  as  they  saj,  she  was  not  a  ''lunatic,  or 
nan  eompoi  fii^n^M/' within  the  meaning 'of 
those  terms,  as  used  in  said  Act;  and  they  fur- 
ther insist  that  said  Act  is  in  yiolation  of  sev- 
eral provisions  of  the  Constitution  of  the  State 
of  Tennessee.  We  think  that  the  Legislature 
used  the  words  "lunatic  or  n<m  compos  mentis  " 
in  the  Act,  to  denote  a  person  who  has  not  suf- 
ficient mental  capacity  to  make  a  will,  and 
therefore  the  first  question  is  whether  Mrs. 
Morris,  at  the  time  of  her  death,  was  possessed 
of  "a  sound  and  disposing  mind  and  memory." 
Since  the  passage  of  the  Act  of  1885,  a  bitter 
controversy  has  arisen  between  the  Morris 
family  and  the  Stratton  family,  and  most  of 
the  witnesses  belong  to,  or  are  allied  with,  one 
or  the  other  of  those  families.  The  testimony 
of  all  such  witnesses,  taken  since  the  passage 
of  said  Act,  is  subject  to  criticism,  as  bein^^  af- 
fected, more  or  less,  by  interest  or  preiudice. 
But  the  testimony  taken  upon  tbe  inquisition  of 
lunacy  in  1884,  before  said  Act  of  the  Legisla- 
ture was  passed,  is  subject  to  no  such  criticism. 
The  inquisition  was  instituted  and  prosecuted 
by  the  Stratton  family,  and,  though  certain 
members  of  the  Morris  family  were  examined 
as  witnesses  before  the  jury,  they  were  doubt- 
less introduced  by  the  petitioner,  Madison  Strat- 
ton, who  was  a  brother  of  Mrs.  Morris,  and,  at 
the  time  they  gave  their  testimony,  they  had  no 
idea  that  they  would  ever  be  interested  in  tbe 
estate  of  Mrs.  Morris.  At  the  inquisition.  Dr. 
Thomas  L.  Maddin  testified  that  he  had  been 
her  husband's  family  physician  for  twenty-five 
years.  He  says:  "1  think  she  is  a  person  of 
unsound  mind,  to  the  degree  that  she  is  not 
capable  of  governing  herself  or  her  property. 
Her  mind  is  impaired  by  this  disease.  At  times 
she  has  lucid  intervals,  in  this  sense:  She  rec- 
ognizes' her  friends,  and  sometimes  speaks  in 
monosyllables  of  three  or  four  words.  I  do  not 
think  she  could  give  directions  about  her  es- 
tate. If  asked  to  sell  a  piece  of  property, 
she  could  not  do  so.  She  has  not  suflScient 
mind  to  make  negotiations  concerning  prop- 
erty. She  has  not  sufficient  mind  to  govern 
herself  or  property."  "She  has  not  sufficient 
capacity  to  care  for  herself  or  property,  and 
has  not  had,  for  eighteen  months  or  more,  ex- 
cept for  minor  physical  wants."  Or.  JohnH. 
Callender,  superintendent  of  the  Tennessee 
Asylum  for  the  Insane,  testifies  as  follows: 
"Her  physician  and  nurse  described  to  me  her 
disease  and  accompanying  symptoms,  and  the 
nature  of  her  attacks,  y^  opinion  from  these, 
and  my  observation  and  <ua«iosis  of  her  case, 
was  that  her  insanity  and  imbecility  were 
progressive  in  character,  and  that  it  would 
end  in  final  dementia."  "At  the  time  of  my 
visits,  she  was  so  unsound  in  mind  as  to  be 
wholly  incapacitated  to  govern  herself  in  per- 
son or  property."  All  of  the  non-expert  wit- 
nesses examined  at  the  inquisition  expressed 
the  opinion  that  she  was  of  unsound  mind,  and 
they  stated  the  facts  upon  which  their  opinions 
were  based .  '  It  is  true  that,  after  she  was  placed 
under  guardianship,  there  was  a  steaoy  and 
marked  improvement  in  her  condition,  both 
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physical  and  mental,  and  it  is  barely  possible 
that,  if  she  had  lived  a  few  years  longer,  her 
mind  might  have  been  completely  restored. 
But  we  do  not  think  that  her  mental  condition 
ever  improved,  in  fact,  sufiiciently  to  have  en- 
abled her  to  make  a  valid  wUl.  Mr.  Dibrell, 
who  was  her  guardian,  and  the  husband  of  one 
of  her  nieces,  testifies  that  she  was  not  capable 
of  managing  her  affairs,  or  of  comprehending 
her  property,  or  her  property  riehts;  that  he 
did  not  think  she  had  the  capacity  to  make  a 
will;  that  she  had  no  conception  of  her  estate, 
and  never  asked  about  it,  or  how  it  was  being 
used  or  disposed  of;  and  that  he  did  not  think 
she  could  have  been  intrusted  to  buy  a  calico 
dress.  When  Dr.  Thomas  L.  Maddin  was 
cross-examined  in  this  cause,  he  was  asked 
whether  Mrs.  Morris,  to  the  close  of  her  life, 
ever  became  mentally  competent  to  buy  and 
sell  property,  make  a  will  and  transact  busi- 
ness, without  the  aid  of  a  guardian.  His  an- 
swer was:  "She  was  absolutely  unable  to  do 
or  say  anything,  or  to  communicate  her  wishes, 
and  therefore,  as  regards  her  mental  state,  it 
was  impossible  to  know  either  its  ranee  of  sub- 
jective capacity  or  wish."  Dr.  Callender, 
when  examinea  in  this  cause,  said:  "At  no 
period  of  my  observation  of  her,  after  Mr. 
Morris'  death,  did  I  regard  her  as  capable, 
mentally,  of  taking  care  of  her  person,  or  man- 
aging her  property  or  affairs,  or  of  fully  com- 
prehending any  but  the  simplest  current  events 
m  her  presence,  and,  at  all  times,  not  even  them, 
and  during  all  of  tbe  period  of  my  visitation, 
though  her  physical  health  was  sometimes 
quite  improved,  she  was  invalid  in  body,  as 
well  as  mentally  incomx)etent.  personally,  for 
the  performance  of  any  civil  act.  I  saw  her 
the  last  time  about  two  weeks  before  her 
death." 

A  significant  circumstance  connected  with 
the  question  of  mental  capacity,  after  the  pas- 
sage of  the  Act  of  1885,  is  the  fact  that,  though 
she  lived  more  than  three  years  after  that  Act 
was  passed,  neither  she  nor  any  of  the  Stratton 
claimants  ever  suggested  the  propriety  of  her 
making  a  will.  U  she  had  made  a  valid  will, 
it  would  have  at  once  taken  the  case  out  of  the 
Act  of  1885,  and  the  fact  that  no  one  ever  sug- 
gested tbe  idea  of  her  making  a  will  is  persua- 
sive evidence  that  the  Stratton  claimants  did 
not  believe  that  she  had  tbe  mental  capacity  to 
do  so.  We  agree  with  the  chancellor  that  Mrs. 
Morris  was,  at  the  time  of  her  death,  a  lunatic, 
or  person  non  compos  mentis,  within  the  pur- 
view and  meaning  of  chapter  88  of  the  Acts  of 
Tennessee  of  1885. 

The  second  question  is  as  to  the  constitution- 
ality of  said  Act.  It  was  said  hj  Judge  Qreen, 
in  Bankof  the  State  v.  Cooper,  2  Yerg.  608.  that 
"there  are  certain  eternal  principles  of  justice 
which  no  government  has  a  right  to  disregard. 
It  does  -not  follow,  therefore,  because  there 
may  be  no  restriction  in  the  Constitution  pro- 
hibiting a  particular  Act  of  tbe  Legislature, 
that  such  Act  is  therefore  constitutional." 
Mr.  Justice  Miller  said  that  "it  must  be  con- 
ceded that  there  are  such  rights  in  every  free 
government,  beyond  the  control  of  the  State." 
Citizens  8av.  d  L.  Asso.  of  Cleveland  v.  To- 
peka,  87  U.  8.  20  Wall.  662, 22  L.  ed.  460.  And 
Judge  Cooley  says  that  "there  was  never  a 
written  republican  Constitution  which  delegat- 
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ed  to  fuDctiooaries  a]l  the  latent  powers  which 
lie  dormant  in  every  nation,  and  are  boundless 
in  extent,  and  incapable  of  definition."  Cooley, 
Const.  Lim.  p.  37  (175).  The  doctrine  of  this 
court,  however,  is  that  '*the  le^slative  power 
of  the  General  Assembly  of  this  State  extends 
to  every  subject,  except  in  so  far  as  it  is  pro- 
hibited, either  by  the  delegated  powers  of  the 
federal  government  or  by  the  restrictions  of 
our  own  Constitution.  He  who  would  show 
the  unconstitutionality  of  an  Act  of  the  Legis- 
lature must  be  able  to  put  his  finger  upon  the 
provision  of  the  Constitution  violateci."  De- 
moville  v.  David9on  CourUy,  87  Tenn.  220; 
DavU  V.  State,  3  Lea,  377;  Luehrman  v.  8hel- 
hii  County  Tax,  Dist.  2  Lea,  488;  Hope  v.  Dead- 
eriek,  8  Humph.  8;  Bell  v.  Bank  of  Naehnlle, 
Peck  (Tenn.)  269,  270.  See  also  Cooley,  Const. 
Lim.  p.  173.      • 

"A  statute  cannot  be  annulled  upon  supposed 
natural  equity,  the  inherent  rights  uf  freemen 
or  an^  general  and  vague  interpretation  of  a 
provision  of  the  Constitution  beyond  its  plain 
and  obvious  import."  Davis  v.  &ate,  3  Lea, 
878. 

"The  courts  are  not  at  liberty  to  declare  an 
Act  void  because  itiB,  in  their  opinion,  opposed 
to  a  spirit  supposed  to  pervade  the  Constitu- 
tion, but  not  expressed  in  words."  Luehrman 
V.  Shelby  County  Tax,  Dist  mpra;  Cooley, 
Const.  Lim.  p.  171. 

But,  **in  considering  State  Constitutions,  we 
must  not  commit  the  mistake  of  supposing 
that,  because  individual  rights  are  guarded  ana 
protected  by  them,  they  must  also  be  consid- 
ered as  owing  their  origin  to  them.  These  in- 
struments measure  the  powers  of  the  rulers, 
but  they  do  not  measure  the  rights  of  the  gov- 
erned. A  Constitution  is  not  the  beginning  of 
a  community,  nor  the  origin  of  private  rights. 
It  is  not  the  foundation  of  law,  nor  the  incipi- 
ent state  of  government.  It  is  not  the  cause, 
but  the  consequence,  of  personal  and  political 
freedom.  It  grants  no  rights  to  the  people, 
but  is  the  creature  of  their  power,  the  instru- 
ment of  their  convenience,  aesigned  for  their 
protection  in  the  enjoyment  of  the  rights  and 
X)owers  which  they  possessed  before  the  Con- 
stitution was  made.  It  is  but  the  frame-work 
of  the  political  government,  and  necessarily 
based  upon  the  preexisting  condition  of  laws, 
rights,  habits  and  modes  of  thought."  Cooley, 
Const.  Lim.  p.  36  (37). 

"The  right  to  private  property  is  a  sacred 
right.  It  was  not  inlroducea  as  the  result  of 
princes'  edicts,  concessions  and  charters,  but  it 
was  the  old  fundamental  law,  springing  from 
the  original  frame  and  Constitution  of  the 
realm."  Id.  p.  368.  "The  sense  of  property 
is  inherent  in  the  human  breast,  and  the  grad- 
ual enlargement  and  cultivation  of  that  sense, 
from  its  feeble  force  in  the  savage  state,  to  its 
full  vigor  and  maturity  among  polished  na- 
tions, forms  a  very  instructive  portion  of  the 
history  of  civil  society.  The  exclusive  right 
of  using  and  transferring  property  follows  as 
9  natural  consequence  from  the  perception  and 
admission  of  the  right  itself."  2  Kent,  Com. 
p.  318  (820). 

"The  power  of  alienation  of  property  is  a 
necessary  incident  to  the  right  of  property,  and 
was  dictated  by  mutual  convenience  ana  mut- 
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ual  wants."  2  Kent,  Com.  p.  826;  Cooley, 
Const.  Lim.  4th  ed.  top  p.  493,  noU  L 

"The  right  to  transmit  property  by  descent 
to  one's  own  offspring  is  dictated  hy  the  voice 
of  nature.  The  universality  of  the  sense  of  a 
rule  or  obligation  is  pretty  good  evidence  that 
it  has  its  foundation  m  natural  law."  2  Kent, 
Com.  p.  326. 

"In  the  early  periods  of  the  English  law,  a 
man  was  never  permitted  totally  to  disinherit 
his  children,  or  leave  his  widow  without  pro- 
vision. The  Roman  law  would  not  allow  a 
man  to  disinherit  his  own  issue  without  some 
just  cause  assigned  in  his  will.  The  reason  of 
the  rule  in  the  civil  law  was  that  the  children 
were  considered  as  having  a  property  in  the 
effects  of  the  father."    Id.  p.  827. 

One  of  the  provisions  of  Magna  Charta  was 
"that  the  go<xls  of  every  freeman  should  be 
disposed  of  according  to  his  will,  or,  if  he  died 
intestate,  that  his  heirs  should  succeed  to 
them."  1  Craik  &  Macfarl.  Hist.  £ng.  p. 
558;  Bl.  Com.  bk.  4.  p.  424 

"In  America,  the  nght  to  acquire,  to  hold, 
to  enjoy,  to  alien,  to  devise  and  to  transmit 
property  bv  inheritance  to  our  descendants,  in 
regular  order  and  succession,  is  enjoyed  to  the 
fullness  and  perfection  of  absolute  right."  2 
Kent,  Com.  p.  827  (828). 

"In  ancient  times,  if  a  man  died  without 
making  any  disposition  of  his  goods  and  chat- 
tels, the  kmg,  as  parent  patrim,  seized  them; 
but  not  for  his  own  use.  He  seized  them  to 
the  intent  that  they  should  be  preserved  and 
disposed  of  for  the  burial  of  the  deceased,  the 
payment  of  his  debts,  to  advance  his  wife  and 
chddren,  if  he  had  any,  and,  if  not,  then  those 
of  his  blood."  HughUtt  v.  Hughlett,  6  Humph. 
454. 

Having  ascertained  how  the  rights  of  prop- 
erty existed  in  this  State  when  the  Constitu- 
tion was  formed,  and  that  one  of  the  objects  of 
the  Constitution  was  to  protect  and  preserve 
those  rights,  we  will  next  proceed  to  examine 
whether  the  Act  of  1885  violates  any  of  the 
provisions  of  that  Constitution.  It  is  insisted 
that  it  violates  so  much  of  article  1,  §  8,  as 
provides  that  no  man  shall  be  deprived  of  bis 
"property,  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land."  It  is  not  contended 
that  the  Act  of  1885  has  deprived  anyone  of 
the  right  of  trial  by  jury,  and  therefore  said 
Act  cannot  be  shown  to  violate  that  provision 
of  the  Constitution,  unless  it  can  be  established 
—-first,  that  it  has  deprived  someone  of  "prop- 
erty;" and,  second,  that  it  is  not  the  "law  of 
the  land."  Any  citizen  may  be  deprived  of 
his  property  by  a  statute,  provided  the  statute 
is  what  is  known  as  the  'Maw  of  the  land."  It 
is  when  a  statute  is  not  the  "law  of  the  land" 
that  a  citizen' cannot  be  deprived  of  his  prop- 
erty under  it.  The  first  inquiry  then  is  as  to 
whether  anyone  has  been  deprived  of  property 
bv  the  Act  of  1886.  It  is  insisted  that  the  next 
01  kin  of  Mrs.  Morris  were  not  deprived  of  any 
property,  because  the  personal  property  which 
she  inherited  from  her  husband  did  not  belong 
to  them,  and  they,  at  most,  had  a  mere  expec- 
tancy in  regard  to  it.  The  law  upon  this  point 
is  thus  stated  by  Judge  Cooley:  "A  right  can- 
not be  considered  a  vested  right,  unless  it  is 
something  more  than  such  a  mere  expectation 
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as  may  be  based  upon  an  anticipated  continu- 
ance of  the  present  eeneral  laws.  It  must  have 
become  a  title,  legal  or  equitable,  to  the  pres- 
ent or  future  enjoyment  of  property.  .  .  .  And 
it  is  because  the  mere  expectation  of  property 
in  the  future  is  not  considered  a  vested  right 
that  the  rules  of  descent  are  held  subject  to 
chanee  in  their  application  to  all  estates  not 
already  passed  to  the  heir  by  the  death  of  the 
owner.  Ko  one  is  heir  to  the  liying,  and  the 
heir  presumptive  has  no  other  reason  to  rely 
upon  succeeding  to  the  property  than  the  prom- 
ise held  out  by  the  Statute  of  Descents.  But 
this  promise  is  no  more  than  a  declaration  of 
the  Legislature  as  to  its  present  view  of  public 
policy  as  regards  the  proper  order  of  succession, 
— a  view  which  may  at  any  time  change,  and 
then  the  promise  may  properly  be  withdrawn, 
and  a  new  course  of  descent  lie  declared.  The 
expectation  is  not  property.  It  cannot  be  sold 
or  mortgap;ed.  It  is  not  subject  to  debts,  and 
it  is  not,  in  any  manner,  taken  notice  of  by 
the  law  until  the  moment  of  the  ancestor's 
death,  when  the  Statute  of  Descents  comes  in, 
and,  for  reasons  of  general  public  policy,  trans- 
fers the  estate  to  persons  occupying  particular 
relations  to  the  deceased,  in  preference  to  all 
others.  It  is  not  until  that  moment  that  there 
is  any  Tested  right  in  the  person  who  becomes 
heir  to  be  protected  by  the  Constitution.  An 
anticipated  interest  in  property  cannot  be  said 
to  be  vested  in  anv  person,  so  long  as  the  own- 
er of  the  interest  m  possession  has  full  power, 
by  virtue  of  his  ownership,  to  cut  off  the  ex- 
pectant right  by  grant  or  devise."  Cooley, 
Const.  Lim.  pp.  859, 800. 

It  seems  that,  under  the  civil  law,  the  chil- 
dren were  considered  "as  having  a  property  in 
the  effects  of  the  father,"  because,  unaer  that 
law  '*he  could  not  disinherit  his  own  issue, 
without  some  just  cause  assigned  in  his  will" 
<2  Kent,  Com.  p.  827);  while,  at  common  law, 
the  children  were  not  considered  as  having  a 
property  in  the  effects  of  the  father,  because, 
imder  that  law,  he  could  disinherit  his  own 
issue  without  assigning  any  cause  therefor  in 
his  will.  But,  where  the  father  becomes  hope- 
lessly Insane  before  making  his  will,  and  so  re- 
mains until  his  death,  he  practically  has  no 
more  power  to  disinherit  his  children,  under 
the  common  law,  than  he  would  have  had  un- 
der the  civil  law.  And,  if  children  are  consid- 
ered as  having  a  property  in  the  effects  of  a 
sane  father,  under  the  civil  law,  it  is  difficult, 
at  first  blush,  to  see  why  the  children  of  an  in- 
sane father  would  not  have  a  property  in  his 
effects,  under  the  common  law.  The  reason, 
however,  is  that,  however  hofieless  the  insan- 
ity may  appear  to  be,  there  is  always  a  possi- 
hmty  of  recovery,  and  the  ever  presence  of  that 
possibility  prevents  the  expectations  of  the 
children  from  being  recognized  as  vested  rights 
of  property.  We  are  therefore  of  opinion  that 
the  personal  property  which  Mrs.  Morris  in- 
herited from  her  husband  was  not  the  property 
of  her  next  of  kin,  and  therefore  that  they  were 
not  deprived  of  it  by  the  Act  of  1885. 

It  is  next  insisted  that  Mrs.  Morris  was  not 
deprived  of  said  property.  It  is  conceded  that 
it  became  her  property  at  the  death  of  her  hus- 
band, and  that  it  remained  her  property  up  to 
the  time  of  her  death.  It  is  said,  however,  that 
the  Act  of  1885  did  not  interfere  in  the  least 
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with  her  possession  or  enjoyment  of  the  prop- 
erty during  her  life,  and,  as  her  title  and  own- 
ership were  extinguished  bv  her  death,  she 
could  not  have  been  depri/ea  of  it,  by  the  Act 
of  1885,  at  anv  time.  The  argument  is  that 
the  death  of  the  owner  extinguished  her  title 
and  ownership;  that  the  dead  can  have  no 
vested  property  rights;  that  the  power  of  the 
State  to  take  the  property  of  decedents,  and 
dispose  of  it  as  it  chooses,*  is  unqualified;  and 
therefore  that  the  State  had  the  right  to  take 
the  property,  at  the  death  of  Mrs.  Morris,  and 
make  ''a  gift"  of  it  to  persons  who  were  stran- 
gers to  her  in  blood.  We  cannot  assent  to  this 
argument.  Ordinarily,  no  one  can  make  a 
complete  and  valid  gift  of  property,  unless  he 
be  the  full,  legal  and  equitable  owner  thereof, 
and  it  is  not  shown  when  or  how  the  State 
ever  acquired  any  such  ownership  of  the  prop- 
erty here  in  controversy.  Was  it  by  gift,  or 
purchase,  or  bequest  from  Mrs.  Morris?  If  so, 
where  is  the  evidence  of  any  such  change  of 
title?  Was  it  by  escheat,  or  under  the  Statute 
of  Distribution?  If  so,  where  is  the  Statute 
under  which  the  State  derived  its  title,  either 
bv  way  of  escheat  or  as  a  distributee  of  Mrs. 
Morris?  The  contention  must  necessarily  be 
that  the  State,  while  having  no  beneficial  owner- 
ship in  the  property,  had  an  absolute  power 
of  disposition  over  ft.  But  this  power  of  dis- 
position must  have  been  conferred  upon  the 
State,  either  by  Mrs.  Morris,  who  was  the 
owner  of  the  properly,  or  by  the  Constitution, 
or  by  the  common  law.  It  is  not  pretended 
that  Mrs.  Morris  ever  invested  the  State,  as 
trustee,  or  otherwise,  with  any  such  power  of 
disposition  over  her  property.  No  provision 
can  be  found  in  the  Constitution  authorizing 
the  State  to  make  any  disposition  of  the  prop- 
erty of  an  intestate  citizen,  who  leaves  next  of 
kin  capable  of  inheriting.  The  only  remaining 
source  of  power  must  be  the  common  law,  and 
we  do  not  understand  that  any  such  power 
was  ever  conferred,  by  that  law,  upon  the 
kin^.  On  the  contrary,  so  far  from  the  king 
having  the  unqualified  power  to  take  and  dis- 
pose of  the  property  of  intestates,  the  power, 
if  it  had  ever  b^n  exercised,  was,  as  we  have 
shown  above,  surrendered  by  King  John  in 
Magna  Charta,  and,  at  the  time  the  Consti- 
tution of  Tennessee  was  adopted,  the  right  of 
an  intestate  to  transmit  his  property  by  inherit- 
ance to  his  own  descendants  was  enjoyed,  as 
Chancellor  Kent  says,  "in  the  fullness  and  per- 
fection of  the  absolute  right."  2  Kent,  Cora, 
p.  828. 

It  is  true  that,  in  ancient  times,  the  king,  as 
parens  patrta,  took  into  his  possession  the  goods 
of  intestates,  but  be  took  them  not  for  his  own 
use,  and  still  less  to  "make  a  gift"  of  them  to 
strangers.  He  took  them,  as  said  by  this  court 
in  the  case  above  cited,  "to  the  intent  that  they 
should  be  preserved  and  disposed  of  for  the 
burial  of  the  deceased,  the  payment  of  his 
debts,  to  advance  his  wife  and  children,  if  he 
had  any,  and,  if  not,  then  those  of  his  blood." 
Hughlett  v.  Hughlett,  5  Humph.  4d4. 

If  the  State  had  the  right  to  take  the  prop- 
erty of  Mrs.  Morris,  and  make  a  gift  of  it  to 
strangers,  the  State  had  the  right  to  keep  it, 
and  appropriate  it  to  her  own  use;  but  we  sus- 
pect that  no  one  will  maintain,  at  this  day,  that 
the  State  has  the  right  to  confiscate  the  prop- 
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erty  of  citizen^  who  are  guilty  of  no  crime, 
whether  such  citizens  be  testate  or  intestate, 
sane  or  insane,  living  or  dead.  It  is  certainly 
true  "that  Uie  death  of  the  owner  extinguishes 
his  title  and  ownership,  and  that  the  dead  can 
have  no  vested  property  rights."  The  com- 
plaint in  this  case  is,  however,  not  that  the 
State  despoiled  Mrs.  Morris  of  any  of  her  prop- 
erty after  her  death,  but  that,  during  her  life, 
it  deprived  her  of  the  right  "to  transmit  her 
property  by  inheritance  to  her  own  descend- 
ants, or  next  of  kin."  The  court  is  of  the 
opinion  that  such  a  right  is  property;  that  Mrs. 
Morris  was  deprived  of  that  property  by  the 
Act  of  1885;  and  therefore  that  said  Act  is  un- 
constitutional, unless  it  can  be  shown  that  it  is 
"the  law  of  the  land." 

The  clause  "law  of  the  land"  was  defined  in 
our  earlier  cases  tg  mean  "a  general  and  public 
law,  equally  binding  upon  every  member  of 
the  community;"  but,  by  our  later  cases,  it  is 
defined  to  mean  a  law  "which  embraces  all 
persons  who  are  or  may  come  into  like  situa- 
tion and  circumstances.''^  Vanzatit  v.  Waddel, 
2  Yerg.  270,  271;  Walley  v.  Kennedy,  Id.  556; 
Bank  qfi/te  State  v.  Cooper,  Id.  605;  Jones  y. 
Perry,  10  Yerg.  71,  72;  Sheppard  v.  Johnson, 
2  Humph.  295;  Budd  v.  State,  8  Humph.  491; 
State  V.  Burnett,  6  Heisk.  189;  McKinney  v. 
Memphis  0.  Hotel  Co,  12  Heisk.  107;  Alexandria 
V.  Dearmon,  2  Sneed,  122;  State  v.  Eatischer, 
1  Lea,  97;  Davis  v.  State,  8  Lea,  378;  Maney 
V.  State,  6  Lea,  221;  Hatdier  v.  State,  12  Lea, 
370,  871;  ^oodard  v.  BHen,  14  Lea,  523. 

Laws,  public  in  their  character,  and  other- 
wise unobjectionable,  may  extend  to  all  citi- 
zens, or  be  confined  to  particular  classes. 
Cooley,  Const.  Lim.  p.  390.  And  it  matters 
not  how  few  the  persons  are  who  may  be  in- 
cluded in  a  class.  If  all  who  are  or  may  come 
into  the  like  situation  and  circumstances  be 
embraced  in  the  class,  the  law  is  general,  and 
not  partial.    Badd  v.  State,  3  Humph.  492. 

Citizens  may  be  classified  under  article  1, 

L8,  of  the  Constitution,  when  the  object  of  the 
sgislature  is  to  subject  them  to  the  burden  of 
certain  disabilities,  duties  or  obligations,  not 
imposed  upon  the  community  at  targe.  And 
citizens  may  be  classified  under  article  11,  §  8, 
of  the  Constitution,  when  the  object  of  the 
Legislature  is  to  confer  upon  them  certain  rights, 
privileges,  immunities  or  exemptions  not  en- 
joyed by  the  community  at  large.  If  the  classi- 
fication is  made  under  article  1,  §  8,  everyone 
who  is  in,  or  may  come  into,  the  situation  and 
circumstances  which  constitute  the  reason  for, 
and  the  basis  of,  the  classification,  must  be  sub- 
jected to  the  disabilities,  duties,  obligations 
and  burdens  imposed  by  the  Statute,  or  it  will 
be  partial  and  void.  And,  if  the  classification 
is  made  under  article  11,  §  8,  everyone  who  is 
in,  or  may  come  into,  the  situation  and  circum- 
stances which  constitute  the  reasons  for,  and 
basis  of,  the  classification,  must  be  entitled  to 
the  rights,  privileges,  immunities  and  exemp- 
tions conferred  by  the  Statute,  or  it  will  be 
partial  and  void.  It  follows  that  the  cases 
which  have  been  decided  upon  section  8  of 
either  of  said  articles  are  of  equal  value  in  ar- 
riving at  the  meaning  of  the  expression  "all 
who  are  or  may  come  into  the  like  situation 
and  circumstances,"  and  counsel  in  argument 
have  properly  referred  to  cases  decided  upon 
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each  of  said  articles.  Before  proceeding  to  ex- 
amine those  cases,  it  is  proper  to  notice  anoth- 
er limitation  which  is  imposed  upon  the  L^a- 
lature  in  making  classifications  of  citizens.  The 
limitation  is  stated  by  Jvjdge  Cooley,  as  fol- 
lows: "The  doubt  might  also  arise  whether 
a  regulation  made  for  any  one  class  of  citizens, 
entirely  arbitrary  in  its  character  and  restrict- 
ing their  rights,  privileges  or  legal  capacities, 
in  a  manner  before  unknown  to  the  law, would 
be  sustained,  notwithstanding  its  generality. 
Distinctions  in  these  respects  must  rest  upon 
some  reason  upon  which  they  can  be  defended, 
like  the  want  of  capacity  in  infants  and  insane 
persons,  and,  if  the  Legislature  should  under- 
take to  provide  that  persons  following  some 
specified  lawful  trade  or  employment  should 
not  have  capacity  to  make  contracts,  or  to  re- 
ceive conveyances,  or  to  build  such  houses  aa 
others  were  allowed  to  erect,  or  in  any  other 
way  to  make  such  use  of  their  property  as  was 
permissible  to  others,  it  can  scarcely  be  doubt- 
ed  that  the  Act  would  transcend  the  due 
bounds  of  legislative  power,  even  though  no 
express  constitutional  provision  could  be 
pointed  out  with  which  it  would  conflict  To 
forbid  to  a  class  the  right  to  the  acquisition  or 
enjoyment  of  property  in  such  a  manner  aa 
should  be  permitted  to  the  community  at  large 
would  be  to  deprive  them  of  liberty  in  particu- 
lars of  primary  importance  to  their  pursuit  of 
happiness,  and  those  who  claim  the  right  to  do 
so  ought  to  be  able  to  show  a  specific  author- 
ity therefor,  instead  of  calling  upon  others  to 
show  how  and  where  the  authority  is  nega- 
tived."   Cooley,  Const.  Lim.  p.  893(890). 

That  statutory  classifications  should  be 
"natural,  and  not  arbitrary,"  was  recognized 
by  this  court  in  Deynoville  v.  Davidson  Uounty, 
87  Tenn.  218-223. 

It  is  believed  that  an  examination  of  the  re- 
ported cases  will  show  that  none  of  the  legisla- 
tive classifications  of  citizens  which  have  been 
sustained  bv  this  court  were  arbitrary  in  their 
character.  It  will  also  be  seen  that  all  of  them 
were  made  for  one  or  the  other  of  the  follow- 
ing purposes,  viz. :  first,  for  the  purpose  of 
taxation;  second,  for  police  purposes;  third,  for 
the  necessary  protection  of  the  particular  class; 
fourth,  for  the  release  of  a  class  from  some 
particular  obligation  or  liability. 

In  the  case  of  State  v.  Sehlier,  3  Heisk.  281, 
the  classification  was  made  for  the  purpose  of 
taxation.  The  Legislature  imposed  a  privilege 
tax  upon  photographers,  which  was  graded 
according  to  the  size  of  the  town  in  which  the 
privilege  was  exercised.  There  was  nothing 
arbitrary  in  such  a  classification.  On  the  con- 
trary, it  was  natural  and  just  that  the  classifi- 
cation should  be  based  upon  the  idea  that  the 
profits  of  the  business  would  be  proportioned 
to  the  size  of  the  town,  and  that  the  tax  should 
be  proportioned  to  the  profits.  Bvery  member 
of  the  community  was  at  liberty  to  engage  in 
the  business,  and  to  exercise  his  art,  either  in 
a  city,  in  a  town  or  in  the  country  as  he  might 
elect.  In  the  case  of  Fulgum  v.  NasfiffiUe,  8 
Lea,  085,  the  classification  was  made  for  the 
purpose  of  taxation.  A  license  tax  was  im- 
posed for  the  privilege  of  keeping  an  hotel; 
but  there  was  a  proviso  that  hotels  having  less 
than  ten  rooms  should  pay  no  privilege  tax. 
There  was  nothing  arbitrary  in  such  a  classifi- 
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cation.  It  was  natural  and  right  that  the  tax 
should  he  graded  according  to  the  earning 
capacity  of  the  hotel,  and  every  member  of 
the  community  was  at  liberty  to  engage  in  the 
business,  and  to  elect  whether  he  would  keep 
a  hotel  of  ten  rooms  or  less. 

In  the  case  of  Bobbins  y.  Tcueing  Dist^  18 
Lea,  d08,  the  classification  was  made  for  the 
purpose  of  taxation.  A  law  provided  that 
drummers,  and  all  persons  not  having  a  re^- 
lar  licensed  house  of  business  in  the  taxing 
district,  offering  for  sale,  or  selling  goods  by 
sample,  should  pay  a  special  privilege  tax. 
The  classification  in  that  case  was  not  arbi- 
trary. Before  the  law  was  passed,  resident 
merchants  were  re9uired  to  pay  a  regular 
occupation  tax,  while  traveling  salesmen,  or 
drummers,  paid  no  tax.  It  was  natural  that 
the  law  should  remedy  this  inequality  by  re- 
quiring drummers  to  pay  a  privilege  tax. 
£very  member  of  the  community  was  at  liberty 
to  engage  in  the  mercantile  business  and  to 
elect  whether  he  would  be  a  resident  merchant 
or  a  drummer. 

In  the  case  of  State  v.  BavMher.  1  Lea,  96, 
the  classification  was  made  for  police  purposes, 
as  a  regulation  of  the  sale  of  intoxicating 
liquors.  The  sale  of  intoxicating  liquors  with- 
in four  miles  of  an  incorporated  institution  of 
learning  was  prohibited  by  a  certain  law;  but 
there  was  a  proviso  in  it  that  the  law  should 
not  apply  to  the  sale  of  such  liquors  within  an 
incorporated  town.  The  classification  in  that 
case  was  by  no  means  arbitrary.  It  was  sup- 
posed that  the  inlurious  consequences  resulting 
from  the  sale  of  liquor  near  incorporated  insti- 
tutions of  learning  would  be  much  reduced  by 
restricting  sucb  sales  to  incorporated  towns, 
where  adequate  police  force  is  usually  main- 
tained. It  was  therefore  natural  and  right  to 
restrict  the  sales  to  such  towns.  Every  mem- 
ber of  the  community  was  at  liberty  to  engage 
in  the  business,  and  to  elect  whether  he  would 
sen  within  an  incorporated  town  or  not,  and 
every  incorporated  town  was  allowed  the  priv- 
Uegje  of  having  such  sales  made  within  its 
limits.  Afterwards,  the  law  was  amended  so 
as  to  divide  the  incorporated  towns  of  the  -State 
into  two  classes,  and  to  prohibit  such  sales  in 
those  towns  which  were  organized  under  the 

-Act  of  1882;  while  the  privilege  of  allowing 
such  sales  within  their  limits  was  continued  to 
the  other  towns  of  the  State.  This  classifica- 
tion was  purely  arbitrary.  The  efficacy  of  the 
police  of  a  town  was  in  no  way  dependent  upon 
whether  it  was  organized  under  the  Act  of 
1882  or  not,  and,  accordingly,  this  court  held 
that  the  attempted  discrimmation  between  the 
different  towns  of  the  State  was  unconstitu- 
tional and  void.  Hatcher  v.  State,  12  Lea, 
870,  371. 

In  the  case  of  TheiUm  v.  P&rter,  14  Lea, 

.  627,  the  classification  was  made  for  police  pur- 
poses, to  abate  nuisances.  An  Act  authorized 
"the  several  communities  embraced  in  the 
territorial  limits  of  all  such  municipal  corpora- 
tions in  the  State  as  have  had,  or  may  havte, 
their  charters  abolished,"  etc.,  to  condemn  and 
abate  as  nuisances  all  houses  which  should  be 
found  to  be  in  an  unsanitary  condition.  The 
classification  in  that  case  was  not  arbitrary, 
but  based  upon  the  natural  distinction  between 
houses  in  a  sanitary  and  houses  in  an  imsanitary 
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condition,  and  every  community  whose  charter 
had  been,  or  might  be,  abolishdu,  was  entitled 
to  the  benefit  of  the  police  power  conferred  by 
the  Act. 

In  the  case  of  Parks  v.  Parks,  12  Heisk.  684, 
the  classification  was  made  for  the  necessary 
protection  of  a  class  known  as  '^cotton  mer- 
chants, factors  and  brokers,"  h\  giving  them  a 
lien  for  the  purchase  money  for  cotton  sold. 
The  classification  was  by  no  means  arbitrary. 
The  business  in  which  those  persons  were  en- 
gaged had  a  special  need  for  such  a  lien. 
Every  citizen  of  the  State  could  engage  in  the 
business,  and  thus  become  entitled  tolbe  ben- 
efits of  the  lien.  The  liens  given  to  mechanics, 
landlords,  carriers  and  others  are  all  supported 
upon  the  same  considerations.  Davis  v.  State, 
8  Lea,  880;  DemaviUe  v.  Datddsan  County/,  87 
Tenn.  217. 

In  the  case  of  Davis  v.  StaU,  8  Lea,  380,  the 
classification  was  made  for  the  necessary  pro- 
tection of  witnesses  from  the  rapacity  of  spec- 
ulators; the  speculation  in  witness'  tees  being 
deemed  by  the  Legislature  detrimental  to  the 
public  service.  Every  citizen  of  the  State,  who 
should  become  a  witness,  would  be  entitled  to 
the  benefit  of  the  protection  afforded  by  the 
Act.  The  Act  did  not  deprive  the  witness  of 
the  power  of  free  disposition  of  his  fees  as 
propert]r;  because  the  claim  of  a  witness  for 
fees,  being  only  a  chose  in  action,  was  not 
assignable  at  common  law,  and,  as  the  Legis- 
lature first  made  such  claims  assignable,  it  was 
equally  within  its  competency  to  take  away 
that  quality.  Upon  the  same  principle,  the 
Legislature  may  classify  minors,  married  wom- 
en, lunatics  and  other  persons  under  disability, 
and  enact  statutes  "for  their  assistance,  com- 
fort and  support."  Cooley,  Const.  J  Am.  891 
(889),  (890).  But  in  this  State,  while  it  is  rec- 
ognized as  the  duty  of  the  government  ''to 
protect  and  provide  for  those  who  are  incapa- 
ble of  taking  care  of  themselves,  it  is  a  duty 
of  the  Legislature  to  pass  general  laws  whereby 
this  may  be  done."  Jones  v.  Perrp,  10  Yerg. 
75.  The  fact  that  it  is  the  duty  of  the  State  to 
"protect  and  provide  for  those  who  are  incapa- 
ble of  taking  care  of  themselves"  proves  that 
the  State  cannot  legislate  to  deprive  them  of 
their  property  rights. 

In  the  case  of  VemoviUe  v.  Datidsou  County, 
87  Tenn.  218,  the  classification  was  made  for  the 
purpose  of  releasing  all  druggists  from  liquor 
dealers'  privilege  taxes  incuir^  bv  them,  where 
the  liquors  were  sold  in  good  faitn,  for  medical 
uses  only,  and  the  druggist's  license  was  not 
used  by  them  as  a  bl£a  to  sell  liquors  as  a 
beverage.  It  was  held  by  this  court  that  the 
class  of  druggists  thus  aescribed  by  the  Act 
form  ''a  natural,  and  not  an  arbitrary,  class," 
and  were  properly  distinguished  in  their  treat- 
ment by  the  State  from  those  who  had  been 
guilty  of  selling  liquor  under  the  guise  of  doing 
a  regular  druggist  s  business. 

We  will  now  refer  to  those  cases  where  the 
Legislature  has  attempted  to  make  certain  clas- 
sifications among  citizens,  which  classifications 
this  court  has  held  were  not  within  the  consti- 
tutional power  of  the  Legislature  to  make. 

In  the  case  of  Morgan  v.  Beed,  2  Head,  276, 
an  Act  of  1856  declared  that  the  title  of  all 
persons  to  any  slave  sold,  under  Judicial  pro> 
ceedings,  under  the  Act  of  1827,  and  to  which 
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tbe  heirs,  distributees,  etc.,  were  not  made 
parties,  should  be  forever  barred,  unless  suit 
should  be  brought  within  six  months  after  the 
passage  of  the  Act  of  1853.  It  was  held  that 
the  Act  of  1856  was  unconstitutional.  The 
Act  may  in  fact  have  embraced  a  large  number 
of  cases  in  which  very  many  persons  may  have 
been  interested, — in  fact  it  was  sought  to  be 
justified  as  a  "relief  measure," — but  there  were 
no  reasons  why  the  Statute  of  Limitations 
should  be  reduced  to  six  months,  in  order  to 
meet  the  exigencies  of  those  cases,  that  were 
nut  equally  applicable  to  all  other  cases  where 
void  or  irregular  sales  of  slaves  had  been 
made. 

In  the  case  of  Memphis  v.  Fisher,  9  Baxt. 
239,  an  Act  provided  that  municipal  corpora- 
tions with  a  population  of  85,000  or  more 
might  prosecute  suits  without  giving  bond  for 
costs.  It  was  held  to  be  unconstitutional;  for, 
though  municipal  corporations  possess  some 
power  pertaining  to  sovereignty,  yet  when  they 
become  suitors  they  stand  as  individuals,  and 
there  were  no  reasons  why  they  should  be  ex- 
empted from  giving  bond  for  costs  that  would 
not  be  equaUy  applicable  to  an  individual. 

In  the  case  of  Broicn  v.  Haywood^  4  Heisk. 
360,  an  Act  provided  that,  in  any  county  of 
the  State  where  civil  suits  had  been  removed 
from  the  county  in  which  they  had  been  origi- 
nally brought,  they  should  be  transferred  back 
to  the  original  county,  upon  affidavit  of  three 
unconditional  Un:on  men  of  the  original  county 
that  justice  could  be  done  all  parties.  The 
Act  was  held  to  be  unconstitutional.  There 
w.ere  no  reasons  why  suits  already  transferred 
should  be  sent  back  that  were  not  equally  ap- 
plicable to  suits  that  might  afterwards  be 
transferred,  and  there  were  no  reasons  why 
the  affidavits  of  Union  men  should  have  any 
more  weight  than  the  affidavits  of  other  men. 

In  the  case  of  Wally  v.  Kennedy,  2  Yerjf. 
554,  an  Act  provided  that  any  suit,  brought  in 
the  name  of  an  Indian  reservee,  to  recover 
certain  lands,  should  be  dismissed,  if  it  were 
shown  that  it  was  being  prosecuted  for  the 
benefit  of  any  person  other  than  the  one  in 
whose  name  suit  was  brought.  The  Act  was 
held  to  be  unconstitutional.  There  were  no 
reasons  why  a  suit  prosecuted  in  the  name  of 
an  Indian  reservee,  for  the  use  of  another, 
should  be  dismissed,  that  were  not  equally  ap- 
plicable to  eveiy  case  where  the  equitable 
owner  of  real  estate  sued  in  the  name  of  the 
person  holding  the  legal  title. 

In  Bank  of  the  State  v.  Cooper,  2  Yerg.  599, 
an  Act  of  the  Legislature  undertook  to  deprive 
the  debtors  of  the  Bank  of  the  State  of  Tennes- 
see of  the  right  of  trial  by  jury,  and  of  the 
right  of  appeal.  It  was  hela  to  be  unconsti- 
tutional. There  were  no  reasons  why  the 
debtors  of  that  bank  should  be  deprived  of 
their  rights  that  were  not  equally  applicable  to 
all  other  debtors  where  the  debts  arose  from 
similar  contracts. 

In  the  case  of  Bitdd  v.  Siai^,  8  Humph.  492, 
an  Act  created  a  new  felony  in  relation  to  the 
officers,  agents  and  servants  of  the  Union  Bank. 
This  court  held  that  it  was  unconstitutional. 
There  were  no  reasons  why  the  officers,  agents 
and  servants  of  that  bank  should  be  subjected 
to  the  felony  in  question,  that  were  not  equally 
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applicable  to  the  officers,  agents  and  servants 
of  all  other  banks. 

In  the  case  of  McKinney  v.  Mempfiis  O. 
Hotel  Co.,  12  Heisk.  104,  an  Act  authorized  a 
certain  hotel  company  to  contract  to  pay  interest 
at  the  rate  of  10  per  cent  per  annum  upon  a  loan 
of  $100,000.  The  Act  was  held  to  be  uncon- 
stitutional. There  were  no  reasons  why  that 
company  should  be  allowed  to  contract  to  pay 
10  per  cent  interest  that  were  not  e^uaUj 
applicable  to  all  other  companies  or  Individ uala 
who  might  wish  to  borrow  money;  and  there 
were  no  reasons  why  those  who  loaned  money 
to  that  company  should  be  allowed  to  charge 
10  per  cent  that  were  not  equally  applicable  to 
all  the  money- lenders  of  the  State. 

In  Dalyy,  State,  18  Lea.  232,  an  Act,  in  ef- 
fect, created,  as  a  new  privilege,  the  right  to 
sell  pools  on  horse-races,  and  to  limit  the  exer- 
cise of  the  privilege  to  a  certain  class  of  private 
corporations.  This  court  held  the  Act  to  be 
unconstitutional.  There  were  no  reasons  why 
those  corporations  should  be  allowed  the  priv- 
ilege of  selling  pools  that  were  not  equally  ap- 
plicable to  all  other  corporations  or  individuals 
in  the  State,  who  might  wish  to  exercise  that 
privilege. 

In  Btirkholtz  v.  State,  16  Lea,  72,  73,  an  Act 
made  it  lawful  to  sell  pools  under  certain  cir- 
cumstances; but  it  contained  a  proviso  that  it 
should  not  apply  to  counties  having  a  popula- 
tion of  not  less  than  75.000  inhabitants,  by  the 
United  States  census  last  taken  just  preceding^ 
the  date  of  the  offense.  Davidson  and  Shelby 
were  the  only  counties  in  the  State  which  had 
75.000  inhabitants  by  the  last  United  States 
census.  It  was  held  that  the  Act  was  uncon- 
stitutional. There  were  no  reasons  why  pool 
selling  should  be  made  unlawful  in  Daviason 
arid  Shelby  Counties  that  were  not  equally  ap- 
plicable to  all  the  other  counties  of  the  State. 

In  the  case  of  Woodard  v.  Brien,  14  Lea,  522. 
528,  an  Act  declared  that  real  estate  should 
not  be  affected  by  the  lien  of  a  judgment,  un- 
til an  abstract  of  the  judgment  was  recorded  in 
the  register's  office;  but  it  contained  a  proviso 
that  it  should  apply  only  to  counties  that  had, 
by  the  census  of  1870,  a  population  of  not  less 
than  40,000  inhabitants.  Davidson  and  Shel- 
by were  the  only  counties  in  the  State  to  which 
the  Act  could  apply.  It  was  held  to  be  uncon- 
stitutional. There  were  no  reasons  why  judg- 
ment liens  should  be  recorded  in  those  counties 
that  were  not  equally  applicable  to  all  the  other 
counties  of  the  State. 

In  :Neely  v.  State,  4  Lea,  816,  the  charter  of 
a  railroad  company  exempted  its  directors  from 
jury  duty.  The  exemption  was  held  to  be  un- 
constitutional. There  were  no  reasons  why 
the  directors  of  that  company  should  be  ex- 
empted from  jury  duty  that  were  not  equally 
applicable  to  all  the  citizens  of  the  State. 

In  Green  v.  State,  15  Lea,  708-710.  an  Act 
provided  that  15  per  cent  of  the  voting  popula- 
tion of  a  county  might  organize  into  militia, 
and  be  exempt  ^rom  jury  duty.  It  was  held 
that  the  exemption  was  unconstitutional. 
There  were  no  reasons  why  those  who  organ- 
ized as  militia  should  be  exempt  from  jury  duty 
that  were  not  equally  applicable  to  all  the  other 
citizens  of  the  State. 

In  Bagio  v.  State,  86  Tenn.  272,  an  Act  made 
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it  a  misdemeanor  for  anyone  engaged  in  the 
business  of  a  barber  to  keep  open  bath-rooms 
on  Sunday.  It  was  held  that  the  Act  was  un- 
constitutional. There  were  no  reasons  why 
barbers  should  be  prohibited  from  keeping 
bath-rooms  open  on  Sunday  that  were  not 
equally  applicable  to  innkeepers,  and  all  other 
persons  who  kept  and  used  bathrooms  for 
profit. 

We  conclude,  upon  a  review  of  the  cases  re- 
ferred to  above,  that,  whether  a  statute  be  pub- 
lic or  private,  general  or  special,  in  form,  if  it 
attempts  to  create  distinctions  and  classifica- 
tions between  the  citizens  of  this  State,  the  ba- 
sis of  such  classification  must  be  natural  and 
not  arbitrary. 

If  the  classification  is  made  under  article  11, 
^  8,  of  the  Constitution,  for  the  purpose  of  con- 
ferring upon  a  class  the  benefit  of  some  special 
right,  privilege,  immunity  or  exemption,  there 
must  be  some  good  and  valid  reason  why  that 
particular  class  should  alone  be  the  recipient 
of  the  benefit.  If  the  classification  is  made 
under  article  l,l(^  8,  of  the  Constitution,  for 
the  purpose  of  subjecting  a  class  to  the  burden 
of  some  special  disability,  duty  or  obligation, 
there  must  be  some  good  and  valid  reason  why 
that  particular  class  should  alone  be  subjected 
to  the  burden.  Another  essential  to  the  valid- 
ity of  every  legislative  classification,  whether 
it'be  made  under  article  11,  §  8,  or  under  arti- 
cle 1,  §  8,  is  that  it  m'ist  not  violate  any  other 
provision  of  the  Constitution,  whether  such 
provision  be  expressed  or  implied.  Article  1, 
I  30,  of  the  Constitution  expressly  provides 
Uiat  no  hereditary  emoluments,  privileges  or 
honors  shall  be  granted  or  conferred  in  this 
State;  and  therefore  the  Legislature  cannot, 
under  article  11,  §  8,  grant  any  hereditary  priv- 
ileges or  honors  upon  a  class,  however  merito- 
rious or  large  the  class  may  be.  Though  the 
Constitution  does  not  expressly  prohibit  the 
taking  of  private  property  for  private  use,  yet 
it  has  l)een  held  to  do  so  bv  implication  (Hard- 
ing V.  Goodleit,  3  Yerg.  52;  Clack  v.  White,  2 
Swan,  549;  Memphis  bVeight  Co.  v.  Memphis,  4 
Coldw.  425);  and  therefore  the  Legislature  can- 
not, under  article  1,  §  8,  deprive  one  class  of 
citizens  of  their  property  to  "give"  it  to  an- 
other, however  small  or  oidious  the  class  may 
be  from  which  the  property  is  taken,  or  how- 
ever large  and  meritorious  the  class  may  be  to 
which  it  is  given.  Under  article  1,  §  8,  an  in- 
dividual may  be  deprived  of  his  property  in 
many  instances,  where  the  action  of  the  Legis- 
lature would  be  clearly  constitutional.  The 
property  of  an  individual  may  be  taken  by 
summary  proceedings  for  the  payment  of  his 
taxes,  or,  by  judicial  proceedings,  to  compel 
the  performance  of  his  contracts,  or  to  recover 
damages  for  the  breach  of  his  contracts,  or  for 
tort  committed  by  him,  or  it  may  be  taken  ns 
a  punishment  for  his  crimes.  But  the  property 
of  an  individual  cannot  be  taken  under  that 
section,  or  an^  other  section,  of  the  Constitu- 
tion, when  it  is  taken  from  him  merely  to  give 
it  to  another.  A  law  which  violates  any  pro- 
vision of  the  Constitution,  whether  the  pro- 
vision be  expressed  or  implied,  cannot  be  the 
"law  of  the  land,"  because  an  unconstitutional 
law  is,  in  fact,  ''no  law  at  aU."  Cooley,  Const. 
Lim.  p.  3. 

The  general  Statutes  of  Descent  and  Distri- 
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butiou  of  this  State,  as  contained  in  the  Code 
of  1858,  §i;  2420-2480,  classify  the  citizens  of 
this  State  into  those  who  die  testate,  and  those 
who  die  intestate.  Any  person,  who  has  ca- 
pacity in  the  law  to  make  a  last  will  and  testa- 
ment can  select  the  class  to  which  he  will  be- 
long. He  may  make  his  own  will,  if  he  prefers 
to  die  testate;  and,  if  he  prefers  to  die  intestate, 
he  can  adopt  the  disposition  of  his  estate  pro- 
vided for  in  the  Statutes  of  Descent  and  Distri- 
bution. If  he  from  infancy,  lunacy  or  other 
disability,  has  not  capacity  m  the  law  to  make 
a  will,  he  cannot  select  the  class  to  which  he 
will  belong.  He  is  forced  into  the  class  of  in- 
testates, and  the  disposition  of  his  estate  is 
necessarily  controlled  by  the  Statutes  of  De- 
scent and  Distribution.  Those  Statutes  direct 
that  the  land  of  an  intestate  owner  shall  de- 
scend to  his  heirs,  and  that  his  personal  prop- 
erty, after  payment  of  debts,  shall  go  to  his 
next  of  kin.  In  no  instance  do  they  direct  that 
any  part  of  his  estate  shall  go  to  those  who  are 
strangers  in  blood  to  him.  They  are  in  full 
accord  with  the  principle  announced  by  this 
court  that  it  is  the  duty  of  the  State,  by  gen- 
eral laws,  "to  protect  and  provide  for  those 
who  are  incapable  of  taking  care  of  themselves." 
Jones  V.  Br-ry,  10  Yerg.  75.  They  do  not  pro- 
ceed upon  the  novel  idea  that  the  State  has  the 
right  to  seize  upon  the  property  of  an  intestate 
minor,  or  lucatic,  and  appropriate  it  to  the 
State's  own  use,  or  give  it  away  to  strangers. 
On  the  contrary,  they  proceed  upon  the  ancient 
doctrine  that  the  king  took  the  custody  of  in- 
testate property,  "not  for  his  own  use,"  but 
'  'to  the  intent  that  it  should  be  preserved  and 
disposed  of  for  the  burial  of  the  deceased,  the 
payment  of  his  debts,  to  advance  his  wife  and 
children,  if  he  had  any,  and,  if  not,  then  those 
of  his  blood."  HnghUit  v.  Hughlett,  5  Humph. 
4(J4.  They  fully  recognize  that  "the  right  to 
transmit  property  by  descent  to  one's  own  off- 
spring is  dictated  by  the  voice  of  nature."  2 
Kent,  Com.  p.  326. 

In  their  main  features,  those  Statutes  have 
stood  as  the  laws  of  this  State  from  the  time 
of  its  admission  into  the  Union  down  to  the 
present  time,  and,  though  various  changes  have 
been  made  in  them  from  time  to  time,  the 
principle  that  a  man's  intestate  property  shall 
go  to  his  own  heirs,  or  next  of  kin,  has  been  at 
all  times  recognized  and  preserved,  until  the 
passage  of  the  Act  of  April  1,  1885,  which  is 
the  Act  in  controversy  in  this  case.  The  Act, 
in  brief,  provides  that,  if  the  personal  estate  of 
an  intestate  lunatic  was  derived  from  an  intes- 
tate husband  or  wife,  it  shall  go,  not  to  the 
next  of  kin  of  the  lunatic,  but  to  the  next  of 
kin  of  the  person  from  whom  it  was  so  de- 
rived. It  is  said,  though  incorrectly,  that  the 
Act  of  1885  was  modeled  upon  paragraph  3  of 
section  2420  of  the  Code  of  1858,  which  pro- 
vides that,  where  land  came  to  the  intestate  by 
gift,  devise  or  descent,  from  a  parent,  or  the 
ancestor  of  a  parent,  and  the  intestate  die 
without  issue,  if  he  have  brothers  or  sisters  of 
the  paternal  line  of  half-blood,  and  brothers 
and  sisters  of  the  maternal  line,  also  of  the 
half-blood,  then  the  land  shall  be  inherited  by 
such  brothers  and  sisters  on  part  of  the  parent 
from  whom  the  estate  came,  in  the  same  man- 
ner as  by  brothers  and  sisters  of  the  whole 
blood,  until  the  line  of  such  parentis  exhausted 
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of  tbe  half- blood,  to  the  exclusion  of  the  other 
line.  If  the  intestate  have  no  brothers  or  sis- 
ters, then  it  shall  be  inherited  by  the  parent,  if 
living,  from  whom,  or  whose  ancestors,  it 
came,  in  preference  to  the  other  parent.  If 
both  parents  be  dead,  then  by  the  heirs  of  the 
parent  from  whom,  or  whose  ancestors,  it 
came.  It  will  be  seen  that  paragraph  3  of  sec- 
tion 2420  of  the  Code  applies  impartially  to  all 
intestates;  whOe  the  Act  of  1886  applies  only 
to  lunatic  intestates.  It  is  said  that  the  propor- 
tion of  lunatics  to  sane  persons  is  as  but  one  to 
a  thousand.  One  objection  to  special  laws  is 
that  thev  single  out  one  or  a  few  odious  or 
helpless  mdividuals,  and  undertake  to  regulate 
his  or  their  riehts  by  a  rule  different  from  that 
which  is  applicable  to  the  community  at  large, 
and  by  which  the  great  body  of  the  people,  or 
the  legislators  themselves,  would  not  be  willing 
to  be  bound.  Wally  v.  Kennedy,  2  Yerg.  557; 
Cooley,  Const'  Lim.  391. 

There  are  no  reasons  why  lunatics  should  be 
deprived  of  the  right  to  transmit  their  property 
by  inheritance  to  their  heirs  or  next  of  kin 
that  do  not  applv  equally  to  persons  who  are 
sane.  Suppose  Mrs.  Gee,  who  was  a  sister  of 
Mrs.  Morns,  had  derived  personal  property 
from  an  intestate  husband,  then,  upon  her 
death,  as  she  was  sane,  the  property  would  go, 
under  the  general  law,  to  her  next  of  kin:  but, 
under  the  Act  of  1885,  the  property  which 
Mrs.  Morris  derived  from  her  husband  must 
go  to  those  who  are  strangers  in  blood  to  her. 
Whv  ^ould  so  important  a  distinction  be 
made  between  two  sisters?  The  only  answer 
which  we  have  heard  is  that  one  of  them  was 
sane,  and  the  other  insane.  It  wiU  be  seen 
that  paragraph  3  of  section  2420  of  the  Code 
applies  impajrtially.  whether  the  propertv  came 
to  the  intestate  by  gift,  devise  or  descent; 
while  the  Act  of  1885  applies  only  to  property 
which  came  from  an  intestate  husband  or  wife. 
There  are  no  reasons  why  an  intestate  widow 
should  be  deprived  of  the  right  to  transmit  to 
her  own  next  of  kin  property  inherited  by  her 
from  her  husband  that  do  not  apply  equally  to 

Property  which  she  may  have  derived  from 
im  by  gift  or  bequest.  If  E.  J.  Morris  had 
bequeathed  the  property  in  controversy  to  his 
widow,  the  Act  of  1885  would  not  have 
applied;  and  the  property  would  have  gone  to 
her  next  of  kin,  under  the  general  law.  But, 
instead  of  making  a  written  will,  he  seems  to 
have  preferred  to  die  intestate,  and  thus  adopt 
the  will  which  the  State  suggested  for  him  in 
its  General  Statute  of  Distribution;  and  yet, 
merely  because  he  left  the  property  to  his  wife 
in  the  one  way  rather  than  in  the  other,  she  is 
to  be  deprived  of  the  right  to  transmit  it  to  her 
own  next  of  kin.  It  will  be  seen  that  par- 
agraph 8  of  section  2420  of  the  Code  does  not 
apply  except  where  the  intestate  dies  without 
issue,  and  yet  the  Act  of  1885  would  have  de- 

g rived  Mrs.  Morris  of  the  right  to  transmit 
er  own  property  to  her  own  children.  Her 
children  by  a  marriage  prior  or  subsequent  to 
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her  marriage  with  E.  J.  Morris  would  have 
been  disinherited,  and  even  her  children  by 
him  would  have  taken  her  property,  not  as  her 
next  of  kin,  but  as  his.  It  will  be  seen  that, 
while  paragraph  8  of  stetlon  2420  of  the  Code 
establishes  a  certain  preference  as  between  the 
heirs  of  an  intestate,  it  does  not  direct  that  any 
part  of  his  estate  shall  go  to  those  who  are 
strangers  in  blood  to  him.  It  does  not  deprive 
him  of  the  right  to  transmit  his  own  estate  by 
inheritance  to  his  own  blood  kin.  But  tbe  Act 
of  1885  deprives  a  lunatic  widow  of  all  power 
to  transmit  to  any  of  her  blood  kin  any  of  the 
personal  property  which  she  may  have  derived 
from  her  intestate  husband,  and  directs  that  the 
whole  of  it  shall  go  to  those  who  have  not  a 
drop  of  her  blooa  in  their  veins.  The  minute 
claasiflcation  and  subclassification  adopted  by 
the  Act  of  1885  first  forced  Mrs.  Morris  into 
the  class  known  as  "lunatics,"  where  the 
majority  against  her  at  once  became  a  thousand 
to  one.  It  then  forced  her  into  a  subclass  com- 
posed of  only  those  lunatics  who  had  derived 
property  from  a  husband  o#  wife.  It  then 
forced  her  into  a  still  smaller  subclass  compris- 
ing only  those  lunatics  who  had  derived  prop- 
el^ from  an  intestate  husband  or  wife.  The 
probability  is  that  there  are  veiy  few  persons 
in  the  State  who  would  answer  the  description 
of  the  subclass  into  whidi  Mrs.  Morris  was 
finally  forced  by  the  Act  of  1885.  Assuming, 
however,  that  the  Legislature  has  the  power, 
in  a  proper  case,  to  make  its  classification  as 
minute  as  it  sees  proper,  yet  we  hold  that  the 
classification  must  "be  natural,  not  arbitrary." 
We  think  that  the  classification  made  by  the 
Act  of  1885  is  unnatural,  arbitrary  and  capric- 
ious, and,  for  that  reason,  we  hold  it  to  be  un- 
constitutional. We  are  also  of  the  opinion  that 
it  deprived  Mrs.  Morris  of  the  right  to  transmit 
her  estate  to  her  own  next  of  kin;  that  such  a 
right  is  property;  that  the  Legislature  under- 
took, in  effect,  to  take  her  property  a ..  ay  from 
her,  and  give  it  to  those  who  were  strangers  in 
blood  to  her,  and,  as  the  Legislature  cannot 
take  private  property  for  private  use,  the  Act 
violates  the  Constitution,  and,  for  that  reason, 
it  is  not  the  '*  law  of  the  land."  This  conclu- 
sion renders  it  unnecessaiy  to  examine  the  con- 
stitutional question,  as  to  whether  the  substance 
of  the  Act  was  sufficiently  expressed  in  its 
title,  or  whether  it  sufficiently  recites  the  law 
which  it  «W8s  intended  to  repeal  or  amend. 
This  case,  however,  serves  well  to  show  that 
those  requirements  of  the  Constitution  may 
have  been  intended  to  notify  persons  who  may 
have  an  interest  in  opposing  such  legislation, 
as  well  as  to  inform  the  members  of  the  Legis- 
lature of  the  true  character  of  the  legislation 
proposed  to  be  enacted. 

Upon  the  grounds  above  stated,  tee  affirm  the 
decree  of  the  chancellor. 

The  costs  of  this  court  will  be  paid  by  the 
appellants,  the  next  of  kin  of  E.  J.  Morris,  de- 
ceased, and  the  costs  of  the  court  below  will 
be  paid  as  adjudged  by  the  chancellor. 
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1.  The  eomoioii^laiw  mle  that  a  writ  of 
poiBCwIcwi  eannot  be  iMmed  to  enforce 
a  Jwli^eiit  in  cdeetment  after  the  lapae 
of  a  year  and  a  day  to  abrogated  io  Illlnoto  by 
the  Statute  whioh,  though  maUaff  no  ezpren 
tnroTlsIon  as  to  writs  of  poaseasion.  provides  that 
execution  may  Issue  upon  a  judicment  at  any 
time  within  seren  years,  especially  when  con- 
strued with  another  Statute  providing  that  rules 
of  pleading  and  praottce  in  other  actions  are  ap- 
plied to  actions  of  ejectment. 

2.  A  writ  of  po— e— Ion  which  has  been 
exeeated  will  not  be  quaehed  unless  a 
writ  of  restitution  should  be  erranted,  as  the 
quashal  would  otherwise  do  no  good. 

8.  A  writ  of  restitution  will  not  be  i^raat- 
edto  restore  toa defendant  in  cdect- 
asent  the  possession  of  property  taken  under  a 
writ  of  possession  merely  because  the  latter  was 
not  issued  within  a  year  and  a  day  after  the  rendi- 
tion of  the  judgment. 

4.  A  fireefaold  is  inwolwed  so  as  to  give  Juris- 
diction to  the  Supreme  Ck>urt  of  Illinois  of  an  ap- 
peal firom  an  order  of  the  superior  court  overrul- 
ing a  motion  to  quash  a  writ  of  possession  in  aid 
of  a  Judgment  in  ejectment. 

(January  22, 189L) 

APPEAL  by  defendant  from  an  order  of  the 
Supreme  Court  for  Cook  County  overrul- 
ing her  motion  to  quash  a  writ  of  possession 
which  had  been  issued  for  the  purpose  of  ex- 
ecuting a  jadgment  which  had  been  recovered 
against  her  in  ejectment.    Aflrmed. 

The  facts  are  stated  in  the  opinion. 

Meur$,  I>nncan  Sb  Gilbert  for  appel- 
lant. 

Mewr»,  Oondy,  Green  ft  Ck>ud}r»  for 
appellee: 

A  writ  of  posseasion  irregularly  issued  will 
not  be  quashed,  and  a  writ  of  restitution 
awarded,  unless  the  defendant  shows  on  his 
part  some  right  to  the  possession. 

Cetgen  V.  Bo$s,  47  111.  142;  Coleman  v.  Hen- 
denon,  8  HI.  261;  Jackson  ▼.  Houbrotuik,  5 
Johns.  866;  Doe  ▼.  Roe,  4  Burr.  1996;  Watson 
V.  Trvstees  of  Floral  College,  2  Jones,  L.  211; 
Doe  V.  Shall,  18  L.  J.  Q.  B.  821. 

The  judgment  in  the  case  at  bar  is  conclu- 
siye  of  the  title  of  the  appellee  to  the  premises 
in  question  and  of  its  right  to  the  possession. 

Taplor  V.  Horde,  1  Burr.  60;  111.  Rev.  Stat. 
(I  Starr  &  C.  989). 

The  appellee  had  the  right  to  take  possession 
of  the  premises  by  virtue  of  the  judgment 
without  any  writ. 


2  Sellon,  Pr.  202;  Witbeek  v.  Van  llensaelaer, 
64  N.  Y.  27;  P^iU  v.  Cooper,  20  Hun,  486. 

Under  the  old  common  law  in  England,  a 
judgment  became  dormant  unless  execution 
was  issued  within  a  year  and  a  day,  because  that 
was  the  general  limitation  after  which  laches 
anciently  attached.  When  the  action  of  eject- 
ment was  invented,  the  practice,  in  regard  to 
writs  of  execution  upon  ludgments  in  eject- 
ment, followed  the  practice  in  that  regard 
already  established  in  other  cases. 

2  Tidd,  Pr.  1102,  1108,  1248;  Runnington, 
Ejectment,  428. 

In  this  State  the  practice  in  regard  to  writs 
of  execution  upon  judgments  has  been  changed 
by  statute  from  time  to  time  and  judgments 
in  ejectment  have  been  subject  to  such 
changes. 

111.  Laws  1824,  1825,  160;  Laws  1889,  220; 
Rev.  Stat.  1845,  Judgments  and  Executions. 

The  Statute  now  provides  that  writs  of  ex- 
ecution may  be  issued  at  any  time  within  seven 
years.  This  Statute  applies  to  and  governs 
writs  of  execution  upon  all  judgments,  includ- 
inflr  judgments  in  ejectment. 

Rev.  Stat.  chap.  77,  Judgments;  Rev.  Stat. 
chap.  45,  Efjectment, 

Shope*  J,,  delivered  the  opinion  of  the 
court: 

The  judgment  of  ejectment,  remaining  un- 
reversed, is  conclusive  of  the  title  of  appellee, 
and  of  its  riffht  to  possession  of  the  premises 
recovered,  without  regard  to  the  mode  of  ex- 
ecuting the  judgment.  Rev.  Stat.  chap.  46, 
g  84. 

It  is  contended  that  the  writ  of  possession 
issued  March  24,  1890,  was  irregular,  and 
should  have  been  quashed.  The  judgment  was 
rendered  May  9,  1888,  finding  the  appellee  the 
owner  in  fee  simple  of  the  premises  in  contro- 
versy, and  awarding  a  writ  of  possession.  No 
writ,  however,  was  issued  until  the  23d  of  May, 
1884,— more  than  a  year  and  a  day  after  the 
rendition  of  the  judgment.  It  is  therefore  said 
that  the  judgment  became  dormant,  and  that 
no  writ  of  possession  could  issue  thereon  with- 
out a  revival  of  the  Judgment  by  sdre  facias. 
And  such  seems  to  have  been  the  rule  of  com- 
mon law.  2  Tidd,  Pr.  1000-1007;  8  Bacon. 
Abr.  title  Ejectment;  Oetgen  v.  Boss,  47  111.  147. 

In  the  case  cited  it  was  said:  *' Where  a 
plaintiff  in  ejectment  fails  to  take  out  his  writ 
of  possession  within  a  year  after  the  judgment, 
it  is  doubtful  if  he  is  entitled  to  it  without  a 
special  order."  If  a  writ  of  possession  issued 
within  a  year  and  a  day.  and  was  returned  not 
executed,  an  alias  might  issue  at  any  time 
thereafter;  and  if  the  plaintiff  was  prevented 
from  taking  his  writ  by  injunction,  or  if  it  was 
stayed  by  agreement  of  parties,  he  might  have 


Note.— ITrft  ofpossesskm,  under  juaoment. 
If  a  party  under  a  writ  of  {possession  should  take 
possession  of  more  land  than  was  recovered  by  the 
verdict,  or  should  attempt  to  disturb  the  possession 
of  another  not  a  party  to  the  suit,  the  court  in  a 
flummaiy  manner  will  inquire  into  the  facts  and 
award  a  writ  of  destitution.  Coleman  v.  Hender- 
son, 8 I1L2S1. 
It  is  doubtful  if  plalntiir  can  have  a  writ  of  pos- 
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session  Issued  more  than  a  year  after  Judgment, 
without  a  special  order.    Oetfren  v.  Roes,  47  111.  142. 

To  assign  error  upon  defects  in  a  writ  of  posses- 
sion they  must  be  urged  by  motion  to  quash.  Parr 
V.  Van  Horn,  88  III.  2*. 

If  defendant  enters  and  removes  growing  crops 
after  plaintiflT  has  been  put  in  possession  plaintiflT 
may  have  his  action  of  trover.    Altes  v.  Hinckler, 
36  111.  275. 
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his  writ  within  the  same  period  after  the  dis- 
solution of  the  injunction,  or  expiration  of  the 
time  for  which  it  was  stayed,  without  scire 
facias.  Tidd,  Pr.  1005-1006;  Freem.  Execu- 
tions, §§  27a,  470,  and  cases  cited;  Adams, 
Ejectment,  *846. 

This  same  rule  was  applied  to  executions 
upon  money  judgments,  and  the  rule  in  respect 
of  writs  of  possession  seems  to  have  been 
adopted  in  analogy  to  the  limitation  upon  writs 
of  flen  facias,  Tidd  (2  Pr.  1108)  gives  the  rea- 
son for  the  rule  that  the  plaintiff  is  put  to  his 
^ire facias  after  the  year,  as  follows:  "The 
reason  why  the  plaintiff  is  put  to  his  scire  facias 
after  the  year  is  because,  when  he  lies  by  so 
long  after  the  judgment,  it  should  be  presumed 
that  he  hath  released  the  execution,  and  there- 
fore the  defendant  shall  not  be  disturbed  with- 
out being  called  upon,  and  having  opportunity 
in  court  of  pleading  release,  or  showing  cause, 
if  he  can,  why  the  execution  should  not  go. 
When  the  action  of  ejection  was  introduced,  it 
was  doubted  whether  the  Statute  18  Edw.  I. 
(Westm.  2),  which  gave  a  scire  facias  to  the 
plaintiff  in  personal  actions  to  revive  the  judg- 
ment when  he  had  omitted  to  sue  out  execution 
within  a  year  from  the  rendition  of  judgment, 
applied  to  this  action."  It  seems  to  have  been 
settled  that  scire  facials  would  lie  on  a  Judg- 
ment in  ejectment,  not  because  there  was  any 
such  rule  of  practice  specially  provided  for  in 
ejectment  cases,  or  because  it  fell  within  the 
Statute,  but  because  such  was  the  practice  in 
similar  actions.  2  Tidd,  Pr.  1248.  That  is  to 
say,  the  practice  in  actions  of  ejectment  was 
made  to  conform  to  the  existing  practice  in 
personal  actions. 

Without  pausing  to  discuss  or  deterpaine 
whether  the  time  should  begin  to  run  from  the 
0th  of  May,  the  day  of  the  rendition  of  the 
judgment,  or  from  the  2d  day  of  June,  1888, 
upon  which  latter  day  the  term  of  court  ended 
at  which  the  judnnent  was  rendered,  it  may  be 
remarked  that,  if  the  latter  date  is  to  control, 
the  writ  was  issued  within  a  year  from  the  en- 
try of  the  judgment.  It  is  probably  held  by 
the  weight  of  authority  that  the  time  would 
commence  to  run  from  the  day  of  the  rendi- 
tion. The  Statutes  of  this  State  do  not  now, 
and  never  did.  so  far  as  we  have  been  able  to 
discover,  contain  any  provision  as  to  the  time 
within  which  writs  of  possession  shall  issue  in 
ejectment  If  the  reason  for  the  adoption  of 
the  rule  at  common  law  is  to  prevail,  a  mo- 
ment's consideration  will  show  that  such  writs 
are  not  limited  as  at  common  law.  Chapter  77 
of  the  Revised  Statutes  is  entitled  "An  Act  in 
Regard  to  Judgments  and  Decrees,  and  the 
Manner  of  Enforcing  the  Same  by  Execution, 
and  to  Provide  for  the  Redemption  of  Real 
Estate  Sold  under  Execution  or  Decree."  By 
section  1  of  that  Act,  judgmenta  of  courts  of 
record  are  made  liens  for  a  period  of  seven 
years,  provided  execution  be  issued  within  a 
year  from  the  rendition  of  such  judgments,  and 
if  not  so  issued  they  cease  to  be  liens;  **bul  ex- 
ecution may  issue  upon  such  judgment  at  any 
time  within  seven  vears,"  and  then  become 
liens  from  the  time  t'iie  writ  is  delivered  to  the 
proper  officer  to  execute.  By  section  6,  it  is 
provided  that  no  execution  shall  issue  upon  any  j 
judgment  after  the  expu-ation  of  seven  years  | 
from  the  time  the  same  becomes  a  lien,  except  I 
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upon  the  revival  of  the  same  by  scire  facias. 
The  Act  is  general  in  its  terms,  and  would 
seem  to  apply  to  all  judgments  and  decree?* 
The  form  of  the  writ  of  possession  is  given  in 
section  42,  chap.  45,  Rev.  Stat.,  and  provides^ 
not  only  for  the  delivery  of  the  premises  ad- 
judged to  the  plaintiff,  but  provides  that  a 
clause  may  be  inserted  for  the  collection  of  the 
costs  of  the  suit.  It  is  apparent  that,  if  the 
time  within  which  writs  of  possession  mav 
issue  in  ejectment  is  to  be  determined  by  anal- 
ogy to  the  rule  applied  in  respect  to  the  issu- 
ance of  final  process  in  other  cases  in  this  State, 
the  limitation  is  seven  years,  and  not  one  year. 

By  the  Statute  of  this  State,  the  common 
law  of  England,  so  far  as  applicable  and  of  a 
general  nature,  etc.,  shall  be  the  rule  of  decis- 
ion, and  shall  be  considered  as  of  full  force  un- 
til repealed  by  legislative  authority;  and  it 
would  follow  that  the  common-law  rule  beine^ 
considered  must  beheld  in  force  unless  changed 
by  the  Legislature.  It  is  conceded  by  counsel,, 
as  it  must  be,  that  the  repeal  or  change  of  the 
law  contemplated  by  this  Statute  may  be  either 
by  express  enactment,  or  by  implication  from 
inconsistent  legislative  provisions.  Section  10, 
chap.  46,  Rev.  Stat.,  provides:  "The  rules  of 
pleading  and  practice  in  other  actions  shidl  ap- 
ply to  actions  of  ejectment,  so  far  as  they  are 
applicable,  and  except  as  otherwise  provided."' 
It  may  very  properly  be  said  that  this  clause  of 
the  Statute  applies  more  especially  to  practice 
in  the  trial  of  such  causes;  but  it  is  not  per- 
ceived why  it  does  not  require  the  practice  in 
respect  to  the  issuance  and  return  of  final 
process  in  other  cases  to  be  applied  to  the  issu- 
ance and  return  of  final  process  in  ejectment 
cases,  unless  otherwise  provided  by  statute. 
The  term  **  practice,"  in  its  larger  sense,  is  de- 
fined to  be  "  the  mode  of  proceeding  by  which 
a  legal  right  is  enforced,  as  distinguished  from 
the  law  which  gives  or  declares  the  right.'" 
Anderson,  Law  Diet.  The  rules  of  practice  in 
other  actions,  applicable  to  actions  of  eject- 
ment, which  shall  be  applied,  are  those  legal 
rules  which  direct  the  course  of  proceedings  in 
acquiring  jurisdiction  of  parties,  and  the  course 
adopted  by  the  court  whereby  rights  are  effect- 
uated by  the  application  of  the  proper  remedies, 
and  where  it  is  not  otherwise  provided  in  ac- 
tions of  ejectment.  Fkischman  v.  Walker,  91 
m.  818,  and  cases  there  cited. 

By  section  10  of  the  Statute  before  quoted,  it 
is  expressly  provided  that  so  far  as  applica- 
ble to  the  action  of  ejectment,  and  in  case  it  la 
not  otherwise  provided  by  statute,  the  practice 
in  other  cases  is  to  be  applied  in  such  actions; 
and,  if  practice  in  other  cases  can  be  said  to 
extend  to  the  final  process  by  which  the  judg- 
ment of  the  courts  is  to  be  carried  into  effect, 
it  is  obvious  that  such  practice,  whether  con- 
trolled by  statute  in  such  other  cases,  by  rule 
of  court,  or  at  common  law,  must,  if  not  other- 
wise provided  by  statute,  be  held  to  apply  in 
actions  of  ejectment.  And  by  clear  implica- 
tion, at  least,  the  common-law  rule  inconsist- 
ent with  such  practice  would  be  repealed.  We 
are  of  opinion  that  the  common-law  rule  relied 
upon  is  not  in  force  in  this  State,  The  reason 
for  its  adoption  has  ceased  to  exist,  and  the  rule 
must  fail.  It  is  more  logical,  and  more  in  con- 
sonance with  the  spirit  of  our  laws,  to  apply 
and  continue  the  principle  upon  which  the  rule 


1801. 


BowAR  V.  Chicago  Webt  Division  R.  Co. 


88 


applicable  to  ejectment  was  originally  adopted, 
—tliat  of  analogy  to  the  practice  in  similar 
cases, — and  to  hold  that  the  judgment  does  not 
become  dormant  until  after  the  lapse  of  seven 
years  from  its  entry,  and  may  be  executed 
within  thai  period  without  being  revived.  It 
ought,  perhaps,  to  be  further  remarked,  here, 
that  the  Statute  now  in  force  in  respect  of  the 
issuance  of  final  process  generally  is  radically 
different  from  the  Statute  in  force  when  the 
doubt  was  expressed  in  Oetgen  v.  /2o»«,  svpra. 

If,  however,  the  common-law  rule  prevailed, 
it  must  be  conceded  that  the  issuance  of  a  writ 
of  possession  after  the  lapse  of  a  year  and  a  day 
would  be  irregular,  except  in  cases  where  it  had 
been  enjoinea,  stayed  by  agreement,  appeal  or 
writ  of  error;  but  if  issued  after  the  expiration 
of  that  time  It  would  not  be  void,  but  voidable 
onlv.  Oakes  v.  WiUiams,  107  111.  154;  Mc/rgan 
V.  itans,  72  111.  586;  Hernandez  v.  Drake,  81 
111.84. 

Upon  proper  application  before  execution, 
the  writ  might  have  been  quashed  for  such  ir- 
regularity. After  the  writ  was  executed,  its 
quashal  could  have  done  appellant  no  good, 
unless  a  writ  of  restitution  had  been  awarded. 

It  was  said  in  Oetgen  v.  Rom,  supra:  ''It  is 
to  be  remarked  that  in  an  action  of  ejectment 
the  court  that  renders  the  judgment  exercises  a 
species  of  equitable  jurisdiction  over  the  writ 
of  possession,  recalling  it  if  justice  requires, 
and  sometimes,  after  it  has  been  executed, 
awarding  a  writ  of  restitution,"— citing  Cole- 
•  man  v.  Henderson,  8  III  251;  Et  parte  Rey- 
nolds, 1  Cai.  500;  Jackson  v.  Hasbrovck,  5 
Johns.  866:  Ihe  v.  Roe,  4  Burr.  1996.  In  the 
caae  ot  Ool^man  v.  Hejidersoji,  supra,  it  was 
held  that  where  the  parly  under  his  writ  of 
habere  facias  pos^esstonern  bad  taken  more  land 
than  was  recovered,  or  disturbed  the  possession 
of  a  person  not  a  party  to  the  suit,  the  court 
would,  in  a  summary  manner,  inquire  into  the 
facts,  and  award  a  writ  of  restitution.  The 
current  of  authority  in  this  country  and  in 
England  seems  to  be  that  the  right  to  award 
the  writ  of  restitution  in  cases  like  the  one  at  bar, 
not  falling  within  an^'  express  statute  authoriz- 
ing such  writs,  arises  by  equitable  construction 
by  the  courts,  to  prevent  wrong  and  injury  to 
a  party  who  has  been  wrongfully  dispossessed 
of  the  premises.  Upon  an  application,  as  here, 
for  a  writ  of  restitution,  it  is  not  demandable 
as  a  matter  of  right,  but  as  a  matter  of  justice 
only.  Wat«m  v.  Trustees  of  Floral  College,  2 
Jones,  L.  211;  Ferry  v.  Tvpper,  70  N.  C.  588; 
Doe  V.  Shail,  13  L.  J.  Q.  B.  821. 

If,  therefore,  the  lud^ent  in  ejectment  was 
conclusive  airainst  the  ngbt  of  appellant,  both 
as  to  the  title  and  right  of  possession,  there 
could  be  nothing,  even  if  the  writ  of  posses- 
sion had  been  quashed,  to  call  into  activ- 
ity the  power  to  award  a  writ  of  restitution. 
That  the  appellant  could  not  demand  the  writ 
of  restitution  as  a  matter  of  absolute  right,  fol- 
lows necessarily  from  the  fact  that  the  author- 
ity to  award  the  writ  in  cases  other  than  those 
provided  for  by  statute  is  based  upon  equita- 
ble considerations.  Here  the  law  gave  to  ap- 
pellee the  title  and  right  of  possession ;  and 
12L.R.A. 


there  is  no  equitable  principle  apparent  which 
would  deprive  it  of  that  possession,  and  deliv- 
er the  premises  to  appellant.  For  aught  here 
shown,  the  court  must,  upon  scire  facias,  re- 
vive this  judgment,  if  dormant,  and  thereupon, 
by  its  process,  put  the  plaintiff  into  possession, 
as  he  now  is,  in  all  respects.  If  possession  had 
been  taken  of  more  land  than  that  recovered, 
or  the  judgment  itself  had  been  attacked,  or 
the  party  applying  for  the  writ  bad  shown 
meritorious  reasons  for  granting  it,  or  there 
had  been  improper  use  of  the  process  of  the 
court,  the  power  might  well  be  exercised;  and 
many  cases  will  be  found  where  the  writ  has 
been  granted  under  such  circumstances.  We 
have  been  referred  to  no  case  where  it  has  been 
granted  in  the  face  of  a  judgment,  conclusive 
not  onlv  as  to  the  right  of  possession,  but  also 
as  to  the  title,  merely  because  the  possession 
was  obtained  under  irregular  process.  The 
plaintiff,  having  recovered,  had  a  right  of  en- 
try without  the  writ.  In  2  Sellon's  Practice, 
202,  it  is  said:  *'If  the  plaintiff  has  judgment 
to  recover  his  term,  he  may  enter  without  suing 
out  an  habere  facias  possessionem;  for,  where 
the  land  recovered  is  certain,  the  recoverer  may 
enter  at  his  own  peril,  and  the  assistance  of  the 
sheriff  is  only  to  preserve  the  peace."  See 
also  Witbeck  v.  Van  Rensselaer,  64  N.  Y.  27; 
People  V.  Cooijer,  20  Hun,  4«6;  Taylor  v.  Horde, 
1  Burr.  60. 

Finding  the  property  unoccupied,  the  suc- 
cessful party  may  enter  peacefully  into  posses- 
sion, but  he  may  not  enter  with  force,  and  such 
possession  would  not  be  disturbed  by  writ  of 
restitution  while  the  judgment  remained  in  full 
force  and  effect.  If  it  be  conceded  that  the  writ 
of  possession  was  irregularly  issued,  the  same, 
being  regular  on  its  face  and  upon  a  valid  jud;^- 
ment,  would  protect  the  officer  in  its  execution, 
and  the  plaintiff  would  r)e  in  no  worse  position 
than  if  he  had  entered  without  process.  It  fol- 
lows that  we  are  of  opinion  that,  if  the  court 
below  was  in  error  in  not  quashing  the  writ  of 
possession,  it  is  an  error  which  cannot  avail 
appellant  against  the  force  and  effect  of  appel- 
lee's judgment. 

A  motion  has  been  made  in  this  court  to  dis- 
miss the  appeal  for  want  of  jurisdiction;  do 
freehold,  as  it  is  said,  being  involved.  The 
original  action  involved  a  freehold,  and  the 
matter  here  at  issue  is  so  far  germane  and  per- 
tinent, and  so  involves  the  recovery  in  the  case, 
that  we  are  of  opinion  the  jurisdiction  may  be 
sustained.  The  object  of  this  proceeding  was 
to  restore  appellant  to  the  possession  of  the 
land,  notwithstanding  the  freehold  interest  re- 
covered by  appellee.  To  restore  appellant,  it 
necessarily  followed  that  the  judgment  in  eject- 
ment must  be  set  aside  or  disregarded.  It  is 
true,  as  we  have  seen,  that  this  could  not  be 
done  in  this  way;  but  that  did  not  prevent  ap- 
pellant from  seeking  that  relief.  If  the  relief 
sought  involved  the  right  of  the  plaintiff  in 
ejectment  to  his  freehold,  although  it  be  found 
it  could  not  be  disturbed  therein,  a  freehold 
was  necessarily  involved  in  the  litigation. 

AJirmed. 
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CALUMET  RIVER  R.  CO.,  Appt,, 

V. 

John  6.  BROWN  et  al,,  and  George  R.  Davis. 
Appt, 

(....lU ) 

1.  Money  in  the  hands  of  a  county 
treasorer  fbr  a  person  entitled  to  the 
compensation  paid  in  condemnation 
proceeding  mar*  at  tho  suit  of  its  depositor^ 
De  withheld  by  injunotion  from  the  owner  of  the 
premises  where  a  mortgagee  has  been  omitted  by 
mistake  from  thecoDdemnation  proceedings,  and 
a  decree  may  be  made  for  the  application  there- 
of upon  the  mortgage  saying  the  mortgagee's 
right  to  contest  the  sufficiency  of  the  amount. 

8*  The  principle  that  a  person  having 
two  Ainds  to  satisfy  his  demand  should 
not  by  his  election  disappoint  a  party 
having  but  one  fund  applies  to  a  mortgagee 
omitted  by  mistake  from  pondemnation  proceed- 
ings, and  who  has  a  right  either  to  foreclose  upon 
the  land  or  take  the  money  paid  for  condemna- 
tion; and  while  the  money  is  in  the  hands  of  the 
court,  he  may  be  compelled  to  accept  it  before 
resorting  to  the  land,  where  his  right  is  saved  to 
contest  the  sufficiency  of  the  compensation  as- 
sessed in  the  condemnation  proceedings  to  which 
he  was  not  a  party. 

8.  A  court  of  equity  may*  in  an  action 
to  fbredose  a  utartfitLge  upon  lands,  part 
of  which  have  been  taken  by  right  of  eminent  do- 
main for  railroad  purposes,  direct  an  issue  to  be 
tried  at  law  to  determine  the  value  of  the  lands 
so  taken,  where  the  mortgagee  was,  by  mistake, 
omitted  from  the  foreclosure  proceedings  and  is 
consequently  not  bound  thereby  and  the  railroad 
has  been  built  and  put  in  operation  so  that  it 
would  be  against  public  policy  to  permit  the 
lands  to  be  sold  to  satisfy  the  mortgage  while  the 
remaining  lands  are  not  sufficient  for  that  pur- 
pose and  the  mortgagor  is  insolvent. 

(January  »,  1891.) 

APPEALS  by  plaintiff  and  bv  defendant 
Davis  from  a  judgment  of  the  Appellate 
Court,  First  District,  reversing  a  judgment  of 
the  Circuit  Court  for  Cook  County  in  favor  of 
plaintiff  in  an  action  brought  to  restrain  Davis 
from  paying  money  in  his  hands  as  the  price 
paid  for  land  condemned  for  railway  purposes 
to  the  owner  of  the  land,  and  to  compel  its 
payment  to  the  mortgagee.    Reversed, 


The  facts  are  stated  in  the  opinion. 

Mewr's.  Frank  J.  Loesch  and  Charles 

A.  Allen,  for  Calumet  River  RaOway  Com- 
panv,  appellant : 

Mistakes  of  fact,  whether  made  by  the  court 
or  by  one  of  the  parties,  have  been  successfully 
employed  as  grounds  for  obtaining  the  interpo- 
sition of  courts  of  eauity  and  securing  the  relief 
of  the  party  injuredf  by  the  mistake. 

Freem.  Judgm.  8d  ed.  §  500;  2  Pom.  Eq. 
Jur.  §  856;   WtUon  v.  Broug?iton,  50  Mo.  17. 

Equity  will  not  permit  the  just  rights  of  par- 
ties to  be  lost  through  mistake  or  ignorance  of 
fact  when  such  relief  is  not  prejuoicial  to  the 
rights  of  others. 

Fears  v.  Albea,  69  Tex.  437.  5  Am.  8t  Rep. 
78:  Weyant  v.  Murphy,  78  Cal.  278,  12  Am.  SL 
Rep.  50. 

The  award  stands  as  an  equivalent  of  the 
land  condemned,  and  the  condemning  party 
has  a  right  to  oome  into  a  court  of  equity  and 
ask  that  such  award  shall  be  so  distributed  to 
protect  its  interests. 

All  persons  interested  in  the  premises,  and 
particularly  mortgagees,  are  regarded  as 
"owners,"  and  an  award  in  condemnation  pro- 
ceedings is  for  the  entire  value  of  the  land, 
however  numerous  the  owners  or  parties  in  in- 
terest may  be. 

Mills,  Em.  Dom.  §  65;  Shertpood  v.  Lafafh 
eiU,  7  West.  Rep.  524,  109  Ind.  411;  Watson  v. 
New  York  Cent.  B.  Co.  47  N.  Y.  162. 

The  mortgagee,  whether  made  a  party  de> 
fendant  to  a  condemnation  suit  or  not,  is  enti- 
tled to  the  award. 

South  Park  Comrs,  v.  Todd,  112  111.  379; 
Mills,  Em.  Dom.  §  74;  Bank  of  Auburn  v. 
Boberts,  44  N.  Y.  192;  Asiar  v.  Hoyt,  5  Wend. 
608;  Union  Mutual  L.  Ins.  Co,  v.  8lee,  10 
West.  Rep.  154,  128  III.  95:  Chicaffo,  B,  &  Q. 

B.  Co.  V.  Chamberlain,  84  111.  847;  Piatt  v. 
Bright,  29  N.  J.  Eq.  128;  Piatt  v.  Bright,  81 
N.  J.  Eq.  81;  Bnght  v.  PlaU,  82  N.  J.  Eq.  862; 
Woaster  v.  Sugar  Biter   Valley  B.  Co,  57  Wis. 

311. 

In  Piatt  "9.  Bright,  supra,  the  chancellor  held 
that  it  was  the  duty  of  the  mortgagee  to  apply 
for  the  award  so  as  to  protect  the  railroad  com- 
pany. It  seems  very  strange  that  if  a  duty  is 
imposed  on  the  mortgagee,  and  he  is  unwilung 
to  perform  it,  others  must  suffer  from  that 
negtect  and  have  no  redress. 


Note.— Eminent  domain;  rights  of  mortoagu. 

Where  land  Is  taken  for  public  use  the  damages 
awarded  take  the  place  of  the  land  so  far  as  the 
rights  of  the  mortgagee  are  concerned.  Utter  v. 
Richmond,  112  N.  Y.  618,  citing  Auburn  Bank  v. 
Boberts,  44  N.  T.  18S:  Be  Eleventh  Ave.  81  N.  T. 
486;  Sherwood  v.  Lafayette,  7  West.  Bep.  686.  100 
Ind.  411,  olUngSeverlnv.  Cole,  88  Iowa,  468;  Parks 
V.  Boston,  16  Pick.  208;  Baltimore  A  O.  R.  Ck>.  v. 
Thompson.  10  Md.  76:  Tide  Water  Oanal  Co.  v. 
Archer.  0  Gill  ft  J.  479;  White  v.  Rlttenmyer,  80 
Iowa,  268;  Choteau  v.  Thompson,  2  Ohio  St.  114; 
Kennedy  v.  Milwaukee  ft  St.  P.  R.  Co.  28  Wis.  681; 
Philadelphia,  W.  ft  B.  R.  Go.  v.  WlUiams,  64  Pa.  IQB; 
Astor  V.  Hoyt,  6  Wend.  606;  Re  John  and  Cherry 
Sia.  10  Wend.  660;  1  Jones,  Mort.  1 708. 

The  mortgagee's  right  to  have  such  damages  ap- 
plied to  the  liquidation  of  his  debt  is  not  taken 
away  by  Mass.  Act  1881,  chap.  110,  providing  a  stat- 
utory proceeding  by  either  or  both  the  mortgagor 
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and  mortgagee,  unless  he  has  been  made  a  party  to 
the  proceeding  by  which  the  damages  have  been 
appropriated  to  the  mortgagor.  Wood  v.  Westbor- 
ough,  1  New  Eng.  Rep.  686, 140  Mass.  408. 

Where  a  mortgagee  in  possession  at  the  time  of 
the  location  of  a  railroad  through  the  mortgaged 
premises  takes  from  the  railroad  company  a  bond 
for  damages,  and  afterwards  buys  the  land  and  has 
the  right  to  damages  assigned  to  him,  the  company 
cannot  refuse  to  pay  him  the  damages  on  the 
ground  that  he  was  not  the  owner  when  the  road 
was  located.  State  Line  R.  Co.  v.  Playf  ord  fPa.) 
May  21, 1888. 

A  mortgagee  cannot  recover  for  oonsequential 
injuries  to  the  mortgaged  property  from  the  eon- 
structionof  a  railroad,  where  the  mortgagor  has 
without  fraud  made  an  amicable  settlement  for 
such  da  mages  with  the  company.  He  has  no  right 
to  damages  as  mortgagee  as  distinfiruished  from  the 
damages  of  the  owner.  Knoll  v.  New  York,  C  ft 
8t.L.  R.  Co.  IL.  R.  A.  866, 121  Pa,  467. 
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Sec  Chieago  A  W.  I.  R.  Co.  v.  Prusnng,  96 
HI.  203;  Kennedy  v.  MUicaukee  db  8t.  P.  R.  Co, 
22  Wis.  58. 

Me9ar9,  Forrest  O.  Hnrdoek  and  Sid- 
nev*  Smith  for  appellant  Davis. 

Messrs,  Osbom  A  Lynde  for  appellee. 

Hag^mder,  J.,  delivered  the  opinioD  of  the 
court: 

In  this  case  the  appellant  Railway  Company 
instituted  the  proceeding  for  condemnation  of 
land  against  the  owner  of  the  equity  of  re- 
demption, and  omitted  to  make  the  mortgagee 
a  party  to  the  proceedint?.  This  omission  was 
not  due  to  the  carelessness  or  negligence  of  the 
Railway  Company,  but  was  the  result  of  a  mis- 
take. 'Section  2  *of  the  Eminent  Domain  Act 
provides  that  the  petition  shall  state  the  names 
of  "all  persons  interested,  as  owners  or  other- 
wise," in  the  property  to  be  taken  or  damaged. 
The  holder  of  a  mortgage  upon  the  property  is 
such  an  owner  or  interested  party  as  should  be 
made  a  party  defendant.  Here  the  mortgage 
to  Dale  was  upon  record  when  the  petition  was 
filed,  and  the  name  of  the  mortgagee  thus  ap- 
peiuing  of  record  should  have  been  stated  in  the 
petition  for  condemnation.  In  order  to  ascer- 
tain what  persons  were  interested  in  or  held 
liens  upon  the  property,  the  Company  applied 
to  a  Arm  of  abstract  makers  and  conveyancers, 
whose  business  it  was  to  furnish  information 
upon  such  subjects,  and  received  from  such 
firm  a  report  as  to  the  title,  which  failed  to  give 
the  name  of  Dale,  or  to  ^ow  the  existence  of 
the  Dale  mortgage.  The  Companv  was  thus 
misled  without  fault  of  its  own.  It  paid  the 
whole  amount  of  the  condemnation  money  into 
the  hands  of  the  county  treasurer  before  it 
learned  that  there  was  a  mortgage  upon  the 
property  condemned.  The  mortgagee  Dale, 
and  Drexel  &  Co.,  who  were  interested  with 
him.  must  have  known  of  the  proceeding  to 
condemn,  because  their  agent  and  attorney  was 
present  at  the  trial  of  the  condemnation  suit. 
They  did  not,  however,  become  parties  by 
filinea  cross-petition,  as  provided  for  in  section 
1 1  of  said  Act.  The  appellee  Brown ,  the  owner 
of  the  equity  of  redemption,  and  the  only  de- 
fendant in  the  condemnation  proceeding,  com- 
municated no  information  as  to  the  existence 
of  the  mortgasre.  Still,  neither  Brown  nor  the 
mortgagees  were  responsible  for  the  failure  of 
the  Company  to  make  the  mortgagees  parties. 
It  remains  true,  nevertheless,  that  the  payment 
of  the  money  to  the  county  treasurer  would  not 
have  taken  place  but  for  the  mistake  of  the  ab- 
stract makers  as  to  the  condition  of  the  record. 
Why  should  not  equity  relieve  the  Company 
from  the  consequences  of  such  mistake? 

Let  us  see  what  consequences  mieht  follow. 
The  sum  of  $17,500  paid  to  Davis,  the  county 
treasurer,  was  not  the  value  of  Brown's  equity 
of  redemption  only.  It  represented  the  full 
value  of  the  property  taken,  and  damages  to  the 
portion  of  block  B  not  taken,  the  former  being 
$4,800,  and  the  latter  $12,900.  Brown  insists 
ppoD  the  payment  of  all  the  monev  to  him,  and, 
if  such  payment  should  be  made  to  him,  he 
woald  be  receiving  more  than  the  value  of  his 
interest  in  the  property.  Indeed,  it  is  ques- 
tionable if  his  interest  is  worth  anything.  The 
amount  of  the  mortgage  is  $150,000,  and  the 
proof  shows  that  it  exceeds  the  value  of  all  the 
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property  subject  to  it.  The  proof  also  shows 
that  Brown's  indebtedness  is  not  less  than 
$500,000.  The  mortgagees  not  having  been 
made  parties  to  the  condemnation  suit,  their 
rights  were  not  cut  off  bv  that  suit.  They  are 
still  entitled  to  foreclose  their  mortgage  against 
the  land  condemned.  If,  therefore,  the  money 
is  paid  to  Brown,  tlie  Company  may  be  com- 
pelled to  pay  for  the  land  a  second  time  by  the 
foreclosure  of  the  mortgage.  Such  a  result  as 
this  would  be  inequitable  in  the  extreme. 

Where  the  power  of  eminent  domain  is  exer- 
cised, the  fund  paid  stands  in  the  place  of  the 
land  condemned;  the  lien  attaches  to  the  fund; 
"  the  rights  of  the  mortgagee  remain  unaltered, 
and  be  is  entitled  to  have  the  money  in  place 
of  the  land  applied  to  the  payment  of  his  claim." 
1  Jones,  Mort.  §  708;  CTiicago,  B,  d  Q,  R  Co, 
V.  Cltamberlain,  SAIM  338;  South  Park  Comrs, 
V.  Todd,  112  111.  379;  Union  Mut,  L,  Ins.  Co. 
V.  Slee,  128  111.  57.  10  West.  Rep.  154. 

It  is  true  that  Dale  and  Drexel  &  Co.  have 
not  filed  a  bill  to  foreclose  the  mortgage, 
although  it  is  overdue;  they  have  made  no  ap- 
plication to  Davis  to  have  the  money  paid  to 
them,  and  have  made  no  opposition  to  the  pay- 
ment of  it  to  Brown,  not  being  willing,  accord- 
ing to  the  proof,  to  "  make  an  enemy  of  Brown 
by  doing  it."  But  at  the  same  time  they  are 
entitled  to  have  the  money  as  an  equivalent  of 
the  land;  their  lien  in  equity  follows  the  fund, 
which  is  a  substitute  for  the  land.  Shenoood 
V.  LafayetU,  109  Ind.  411,  7  West.  Rep.  524. 

This  being  so,  there  is  reason  here  for  the 
application  of  the  well-known  principle  that  a 
person  having  two  funds  to  satisfy  his  demands 
shall  not,  by  his  election,  disappoint  a  partv 
having  but  one  fund.     3  Pom.  £q.  Jur.  ^  1414. 

Upon  the  assumption  that  the  verdict  and 
judgment  would  not  have  been  more  than 
$17", 500,  if  the  mortgagees  had  been  parties, 
and  subject  to  the  other  qualifications  hereafter 
stated,  the  mortgagees  may  either  take  the 
money  and  apply  it  on  their  debt,  or  resort  to 
a  foreclosure  oi  their  mortgage  against  the  land 
condemned  and  damaged.  They  have  two 
funds, — the  money  and  the  land.  The  appel- 
lant Company  has  but  one  fund,— the  land 
condemned, — and  in  equity  may  require  the 
application  of  the  money  to  the  debt  before  re- 
sort is  had  to  the  land. 

Section  14  of  the  Eminent  Domain  Act  pro- 
vides that  the  compensation  may  in  all  cases  be 
paid  to  the  county  treasurer,  who  shall,  on  de- 
mand, pay  it  to  the  party  thereto  entitled.  The 
judgment  in  this  case  orders  that  the  "peti- 
tioner pav  to  the  county  treasurer  of  Cook 
County,  for  the  benefit  of  the  owner,  or  to  John 
B.  Brown,  claimed  to  be  such  owner,  the  sum 
of  $17,500."  There  is  here  no  absolute  direc- 
tion to  pay  the  money  to  Brown.  The  language 
is  in  the  alternative,  and  contemplates  that 
some  other  person  than  Brown  may  be  the 
owner.  Surely  a  court  of  chancery  may  deter- 
mine who  is  the  owner, — for  whose  benefit  the 
money  was  paid.  As  between  the  mortgagors 
and  mortgagee,  the  fund  belongs  to  the  latter 
to  the  extent  of  the  mortgage  debt.  As  between 
Brown  and  Dale  or  Drexel  &  Co.,  the  fund 
belongs  to  the  latter,  inasmuch  as  the  mortgage 
debt  exceeds  the  fund.  There  can  be  no  injus- 
tice in  this  view,  as  the  appellee  receives  the 
benefit  of  the  money  when  it  is  credited  upon 
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Lis  debt.     South   Park  Conira.   v.    Todd  and 
Union  Mut  L.  Ins.  Co.  v.  Slee^  supra. 

It  is  said,  however,  that  the  mortgagees,  not 
having  been  made  parties  to  the  condemnation 
proceeding,  did  not  have  their  day  in  court, 
and  had  no  hearing  upon  the  question  as  to 
what  was  a  just  compensation  to  be  paid  by 
the  Railroad  Company.  This  is  true,  and  the 
mortgagees  are  still  entitled  to  such  hearing: 
they  are  not  bound  to  accept  $17,500  as  the 
exact  and  whole  amount  to  be  paid  by  the 
Company  without  a  chance  to  be  heard  upon 
that  subject,  either  in  a  proceeding  by  the 
Company  to  condemn  their  interest  or  other- 
wise. Mills,  Em.  Dom.  §  74;  Lewis,  Em.  Dom. 
§  824;  Wil9(ni  v.  European  &  N.  A.  R.  Co.  67 
Me.  858. 

But  are  they  not  fully  protected  in  this  re- 
gard by  the  decree  of  the  circuit  court  ?  By 
the  terms  of  that  decree  they  are  authorized  to 
receive  the  $17,500,  and  have  it  credited  upon 
their  debt,  and,  if  the  balance  of  the  debt  is  not 
paid,  and  they  are  obliged  to  resort  to  a  fore- 
closure, they  are  further  authorized  to  have  a 
revaluation  of  the  land  taken,  and  a  redeter- 
mination of  the  damages  to  the  land  not  taken, 
either  b^  an  issue  out  of  chancery,  or  by  some 
proceedmg  of  their  own  selection;  and,  should 
the  amount  of  a  just  compensation  be  thereby 
found  to  exceed  $17,500,  to  have  the  excess 
applied  uix>n  the  mortgage.  It  is  claimed, 
however,  that  the  decree  is  erroneous,  under 
the  doctrine  laid  down  in  Union  Mut.  L.  Ins, 
Co.  V.  Slee,  supra,  where  it  was  said  that  pro- 
ceedings to  condemn  property  under  the  Em-' 
inent  Domain  Act  are  legal,  and  not  equitable, 
and  that  it  would  be  inconvenient  for  a 
court  of  equity  to  remit  the  matter  of  con- 
demnation to  a  court  of  law  for  trial  according 
to  the  rules  and  practice  in  trials  at  law.  The 
statement  thus  made  in  the  Slee  Case  is  cor- 
rect as  a  general  proposition,  and  as  applicable 
to  the  facts  of  that  case;  but  it  can  have  no  ap- 
plication to  the  circumstances  of  the  present 
case,  as  will  appear  from  a  brief  examination 
thereof.  Here  the  decree  directs  that,  in  case 
of  a  foreclosure  of  the  mortgage,  the  property 
mortgaged  shall  be  sold  in  the  inverse  order  of 
alienation,  treating  the  taking  of  the  strip  of 
land  condemned  by  the  Company  as  an  aliena- 
tion. It  is  certainly  in  accordance  with  equi- 
table principles  that  the  balance  of  the  mort- 
gaged land  be  sold  first,  before  resorting  to 
the  strip  taken  for  railroad  purposes.  But  it 
appears  from  the  evidence  in  this  case  that  the 
appellant  Company  has  taken  possession  of  the 
strip  of  land  condemned  by  it,  and  has  im- 
proved it,  and  built  its  right  of  way  upon  it, 
and  is  using  the  improvements.  If  upon  fore- 
closure the  debt  is  not  paid  by  the  sale  of  the 
rest  of  the  mortgaged  land,  how  is  the  lien  to 
be  enforced  against  the  strip  thus  taken  and 
improved?  Shall  the  right  of  way  be  sold 
with  the  railroad  tracks  and  other  improve- 
ments upon  it  ?  Ordinarily,  fixtures  placed 
upon  mortgaged  premises  by  the  mortgagor  be- 
come a  part  of  the  realty,  aud  inure  to  the  ben- 
efit of  the  mortgagee  by  increasing  his  securi- 
ty. But  it  hasDeen  held  that,  in  such  a  fore- 
closure as  that  now  under  consideration,  the 
holder  of  the  mortgage  ought  not  to  be  allowed 
to  sell  the  road,  track,  superstructure  and  fix- 
tures, placed  upon  the  land  at  great  expense 
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by  the  Railroad  Company,  for  the  reason  that 
the  public  has  an  interest  in  the  successful 
operation  of  the  road,  and  that,  therefore, 
equity  only  requires  the  Company  to  make 
compensation  by  paying  the  value  of  the  land 
at  the  time  it  was  taken,  and  interest  on  that 
amount.  Kennedy  v.  Milwaukee  <fe  St.  P.  H. 
Co.  22  Wis.  581:  AspinwaU  v.  Chicago  <t  K. 
W.  R.  Co.  41  Wis.  474;  Woosier  v.  Sugar 
ttiver  V.  R.  Co.  57  Wis.  811;  Wilson  v.  Euro- 
pean db  iV.  A.  R.  Co.  supra. 

Hence  some  method  must  be  adopted  of  as- 
certaining what  the  value  of  the  land  con- 
demned was  at  the  time  when  it  was  taken,  ex- 
clusive of  the  value  of  the  improvements  placed 
upon  it  by  the  Railroad  Company  since  that 
time.  It  would  seem  that  the  proper  method 
to  be  adopted  for  such  purpose  is  the  statutory 
method,  or  that  prescribed  by  the  Eminent 
Domain  Act  for  ascertaining  the  amount  of 
compensation.  Kennedy  v.  Milwaukee  &  St.  P. 
R.  Co.  supra. 

The  decree  of  the  circuit  court  in  the  case  at 
bar  conforms  to  the  rule  thus  laid  down  in  the 
Wisconsin  cases,  and  may  be  regarded  as  cor- 
rect, so  far  as  it  has  reference  to  the  value  of 
the  strip  of  land  taken.  To  what  extent  is  it 
correct  in  requiring  the  amount  of  damages  to 
the  portion  of  block  B  not  taken  to  be  ascer- 
tained, and  the  excess  thereof,  if  any,  over  the 
damages  found  by  the  jury  in  the  condemna- 
tion proceeding,  to  be  applied  upon  the  mort- 
gage debt  ?  The  verdict  in  that  proceeding 
showed,  separately,  the  value  of  the  part  of  the 
block  which  was  taken,  and  the  damages  to  the 
part  thereof  not  taken.  The  judgment  also  re- 
fers to  the  total  amount  as  being  for  both  value 
and  damages.  After  the  court  of  chancery  has 
directed  an  issue  at  law  to  be  tried  to  ascertain 
the  value  of  the  land  taken  exclusive  of  the 
improvements  upon  it,  it  could  easily  be  deter- 
mined at  the  same  time,  as  an  incident  to  such 
issue,  what  were  the  damages  to  the  land  not 
taken  at  the  time  of  the  condemnation.  As 
such  damages  had  the  effect  of  lessening  the 
value  of  the  land  subject  to  the  security  of  the 
mortgage,  it  would  be  equitable  to  credit  them 
upon  the  mortgage  debt.  But  if  the  decree  is 
erroneous  in  directing  such  damages  to  be  as- 
certained, and  the  money  now  In  the  hands  of 
the  county  treasurer  is  paid  to  the  appellee. 
Brown,  how  are  the  mortgagees  to  receive  the 
benefit  of  the  damages  in  the  event  of  a  fore- 
closure ?  This  is  not  a  case  where  the  condem- 
nation money  has  already  been  paid  to  the 
mortgagor.  The  present  bill  was  filed,  and  an 
injunction  was  obtained,  while  the  money  was 
yet  in  the  hands  of  the  county  treasurer.  If 
the  money  is  paid  to  Brown,  then  when  the 
foreclosure  takes  place  the  mortgagees  will  sell 
the  land  damaged,  but  not  taken,  at  its  re- 
duced value.  If  there  is  no  wav  under  the 
foreclosure  proceeding  to  ascertain  the  dam- 
ages, and  require  the  payment  of  the  same, 
then  the  mortgagees  will  be  remitted  to  their 
action  at  law  against  the  Railway  Company  or 
Brown,  the  mortgagor. 

In  Wiison  v.  European  AN.  A.  R.  Co.,  supra, 
where  the  mortgagee  was  not  made  a  party  to 
the  condemnation  proceeding  and  the  condem- 
nation money  was  paid  to  the  mort^gor,  the 
mortgagee  was  allowed  to  maintain  trespass 
against  the  railroad  company.    Consequently, 
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if  the  decree  of  the  circuit  court  is  erroneous 
in  the  particular  now  under  discussion,  it  is 
difficult  to  understand  why  Dale  or  Drexel  & 
Co.  should  object  to  it.  It  is  favorable  to 
them,  in  that  it  gives  them  a  chance  to  show, 
if  they  can,  that  the  value  of  the  land  taken 
was  greater  than  $4,600,  and  that  the  damages 
to  the  land  not  taken  were  more  than  $12,900, 
and  gives  them  the  benefit  of  the  excess,  if  ex- 
cess there  is.  The  mortgagees,  however,  are 
not  objecting  to  the  decree.  Decree  pr<?  con- 
/esgo  was  rendered  against  them.  They  as- 
signed no  errors  in  the  appellate  court.  They 
have  assigned  no  cross-errors  here.  It  does 
not  lie  in  the  mouth  of  the  appellee  Brown  to 
object  to  the  decree,  so  far  as  it  provides  for  the 
proceedings  under  the  foreclosure  hereafter  to 
be  had.  The  judgment  already  rendered  in 
the  condemnation  suit  is  binding  upon  him. 


He  was  a  party  to  that  suit,  and,  introduced 
evidence  upon  the  trial  of  it.  He  is  estopped 
from  denying  that  the  sum  of  $17,500  is  just 
compensation  for  the  value  and  the  damages. 
His  assignments  of  error  merely  question  the 
justice  of  the  decree,  in  so  far  as  it  orders  the 
monev  now  in  the  county  treasurer's  hands  to 
be  paid  to  the  mortgagees,  and  not  to  himself. 
As  we  hold  that  the  money  should  be  applied 
upon  the  mortgage  debt  which  he  owes,  it  is 
unnecessary  to  indulge  in  any  further  discus- 
sion as  to  those  features  of  the  decree  which 
concern  the  mortgagees  only. 

It  follows  from  the  views  here  expressed  that 
ihe  judgment  of  the  Appellate  Court  muet  be  re- 
versed,  and  the  decree  of  the  Circuit  Court  af- 
firmed. 

It  i$  accordingly  m  ordered. 

Petition  for  rehearing  denied. 
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Josiah  W.  DEMBY,  Appt, 

V. 

Mary  A.  PARSE  et  aL 

(.—Ark ) 

Bnildlngs  erected  by  a  third  person  on 
laad  In  the  poeaesslon  of  a  life  tenant 
eanncrt  be  remoTed  against  the  objection  of 
the  remainderman  if  they  are  not  within  any  of 
the  ezeepfctons  to  the  rale  against  the  removal  of 
flxturee  by  a  tenant,  although  they  were  erected 
under  an  agreement  with  the  life  tenant  that  they 
should  remain  chattels  and  be  removable  by  their 
builder. 

(November  16,  1860.) 

APPEAL  b;r  plaintiff  from  a  Judi^ment  of 
the  Circuit  Court  for  Jefferson  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover inter  cUia  the  value  of  certain  Buildings 
which  had  been  removed  from  plaintiff's  land. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  U.  M.  Rose,  O.  B.  Roee  and 
Charles  D.  Greaves,  for  apj^llant: 

Where  the  permission  to  remove  a  huilding 
is  accorded  by  a  life  tenant,  the  removal  must 
be  made  during  his  life,  or  within  a  reasonable 
time  after  his  dfeath,  and  any  unneccessary  de- 
lay vests  the  ownership  in  the  remainderman. 

1  Washb.  Real  Prop.  chap.  1,  par.  30a/ 
Wood,  Land,  and  T.  907. 

A  reasonable  time  means  that  it  shall  be  re- 
moved with  all  convenient  dispatch. 

Burk  ▼.  Hollis,  98  Mass.  55. 

The  agreement  between  Parse,  the  life  ten- 
ant, and  Elliott,  his  lessee,  for  a  license  to  re- 
move buildings  placed  by  the  lessee  on  the 
lands  held  by  Parse  as  tenant  for  life  is  not 
binding  on  the  remainderman. 

HafUek  V.  Stoder,  11  Ohio  St.  482;  White  v. 
Arndt,  1  Whart.  91;  Oakley  v.  Monck,  L.  R.  1 
Ezch.  159;  Ewell.  Fixtures,  p.  154;  Austin  ▼. 


NoTB.— As  to  conditions  under  which  a  tenant 
may  remore  improvements  constructed  by  himself, 
see  notes  to  Overman  r.  SasMr  (N.  G.)  10  L.  R.  A. 
Wk  Friedlander  ▼.  Hewitt  (Neb.)  9  L.  R.  A.  TOO;  Col- 
lamore  v.  GIIUb  (Mass.)  6  L.  R.  A.  160. 
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Rutland  B.  Co,  45  Vt.  215;  Merritt  'v.  Scott, 
81  N.  C.  885;  Corbett  v.  Laurens,  5  Rich.  Eg. 
301:  I7iurstonr,  Dickinson,  2  Rich.  Eq.  817; 
Elam.  ▼.  Parkhill,  60  Tex.  581;  Datesman's 
App,  127  Pa.  859;  Smalley  v.  Isaacson,  40 
Minn.  450;  Austin  v.  Stevens,  24  Me.  528; 
McCullough  ▼.  Irvine,  13  Pa.  438. 

Nowhere  is  it  held  that  a  dwelling-house 
erected  for  purposes  of  habitation  is  a  remov- 
able fixture. 

VanXessT,  Pacard,  27  U.  S.  2  Pet.  137, 
7  L.  ed.  874. 

Mr,  H.  A.  Austin,  for  appellees: 

The  general  rule  that  the  right  of  removal 
must  be  exercised  at  or  before  the  expiration 
of  the  tenancy,  is  necessarilv  subject  to  excep- 
tion in  case  of  tenancy  at  will  or  for  life. 

The  law  does  not  fix  the  precise  time  for  the 
removal,  and  what  is  a  reasonable  time  is, 
where  there  is  no  dispute  as  to  the  facts,  a 
question  for  the  trial  court. 

Antoni  v.  Belknap,  102  Mass.  198;  Ellis  v. 
Paige,  18  Mass.  49;  Doty  ▼.  Gorham,  5  Pick. 
490;  MarHn  v.  Roe,  7  El.  &  Bl.  237;  Whiting 
V.  Brastow,  4  Pick.  810,  and  note.  See  Wee- 
ton  V.   Woodcock,  7  Mees.  &  W.  14. 

Rightful  permission  was  granted  Elliott  to 
occupy  this  ground  with  his  buildings,  and 
this  right  continued  after  the  death  of  Parse, 
subject  to  the  approval  or  disapproval  of  the 
appellant,  and  he  had  a  reasonable  time,  after 
disapproval  by  appellant,  in  which  to  remove 
his  buildings. 

Sullivan  v.  Carberry,  67  Me.  582;  Bircher 
V.  Ptirker,  40  Mo.  118;  Howard  v.  Fessenden, 
14  Allen,  124;  Holmes  v,  Tremper,  20  Johns. 
29,  11  Am.  Dec.  238,  and  note;  Thomas  v. 
Crout,  5  Bush,  37;  Crowie  v.  Hoover,  40  Ind. 
49;  King  v.  Wilcomh,  7  Barb.  263;  Lough- 
ran  V.  Ross,  45  N.  Y.  792;  Ewell,  Fixtures, 
pp.  148.  149. 

The  removal  was  lawful 

Penton  V.  Robart,  2  East,  88 ;  Watriss  v. 
National  Bank  of  Cambridge,  124  Mass.  576; 
Roberts  v.  Kain,  6  Robt.  354;  Keogk  v.  Dan- 
ieU,  12  Wis.  172;  Dubois  v.  Kelly,  10  Barb. 
509;  Ombony  v.  Jones,  19  N.  Y.  239;  Ewell, 
Fixtures,  p.  142. 
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Parse  coirtracted  with  Elliott  that  these 
buildings  should  be  personal  property  removed 
or  disposed  of  at  the  will  of  Elliott.  By 
virtue  of  this  agreement  these  buildings  never 
became  fixtures,  but  were  integral  chattels  and 
governed  by  the  rules  of  law  applicable  in  such 


Dame  v.  Dame,  88  N.  H.  439,  and  cases 
cited;  Ewell,  Fixtures,  pp.  66,  148;  BaHwell 
V.  KeUy,  117  Mass.  235;  Feimster  v.  Johnmn, 
64  N.  C.  259;  Peck  v.  Knox,  1  Sweeney,  811; 
Northern  Cent.  R,  Co.  v.  Canton  County^  80 
Md.  847. 

These  houses  were  the  personal  properly 
of  Elliott. 

Ewell,  Fixtures,  p.  140;  Witherspoon  v. 
mckels,  27  Ark.  882;  Corey  v.  Bisfiop,  48  N.  H. 
146;  Dame  v.  Dame,  88  N.  H.  429,  and  cases 
cited;  DonneU  v.  Bitchcoek,  118  Mass.  401; 
WaU  V.  Binds,  4  Gray,  278;  Dtidois  v.  Kelly, 
10  Barb.  496;  Mills  v.  Bediek.  1  Neb.  487; 
Pennybeek&r  v.  McDougal,  48Cal.  160. 

In  such  cases  it  is  immaterial  what  is  the 
purpose,  size,  material  or  mode  of  construction 
of  such  buildings. 

VanNess  v.  Pacard,  27  U.  8.  2  Pet.  187,  7 
L.  ed.  874;  Taylor,  Land,  and  T.  §  546. 

The  idea  that  removable  fixtures  are  only 
such  as  refer  to  trade  or  tenant's  fixtures,  or 
ornamental  works,  is  no  longer  tenable. 

Bav€n  V.  Emery,  88  N.  H.  66;  Damey. 
Dame,  mpra;  Bunt  v.  Bay  State  Iron  Co.  97 
Mass.  279;  Wagner  y.  Cleveland  d  T.  R.  Co. 
22  Ohio  St.  568;  Bines  v.  Ament,  48  Mo.  298; 
Fuller  V.  Tabor,  89  Me.  519;  8  Cent.  L.  J. 
pp.  616,  617. 

Justice  demands  that  the  tenant  should  be 
allowed  to  remove  the  addition  or  improve- 
ments put  up  by  him,  unless  the  removal  would 
operate  to  the  prejudice  of  the  inheritance  by 
leaving  It  in  a  worse  condition  than  when  he 
took  possession. 

Bircher  v.  Parker,  40  Mo.  120,  and  cases 
cited;  Wanting  v.  Brastow,  4  Pick.  810;  Tyler, 
Fixtures,  p.  492. 

Hashes.  /.,  delivered  the  opinion  of  the 
court: 

Appellant  was  the  owner  and  entitled  to 
the  possession  of  a  lot  and  a  half  of  land,  in 
the  City  of  Pine  Bluff,  which  is  described  in 
the  complaint.  He  was  the  heir-a^]aw  of  his 
granddaughter  Lizzie  Parse,  Jr..  who  had  died 
without  issue,  leaving  her  mother  surviving, 
who  afterwards  died  leaving  her  husband,  Md- 
vin  Parse,  her  surviving,  and  he  thereupon  be- 
came tenant  by  the  curtesy  of  these  lots.  He 
afterwards  intermarried  with  the  appellee,  and 
subsequently  died,  leaving  appellee  him  sur- 
viving, as  bis  widow,  in  possession  of  the  lots, 
which  she  continued  to  occupy  till  this  suit 
was  commenced,  living  in  the  old  residence, 
which  was  partly  upon  the  lots,  and  partly  upon 
a  strip  of  land,  owned  by  appellee,  between 
the  lots  and  Barraque  Street,  in  said  city. 
Melvin  Parse,  while  tenant  by  the  curtesy,  gave 
John  M.  Elliott  permisson  to  erect  a  dwelling- 
house  and  some  other  buildings  on  the  lots, 
and  agreed  that  he  might  remove  them,  which 
were  removed  by  the  appellee  and  himself  onto 
the  land  of  appellee  after  Melvin  Parse's  death, 
and  without  consent  of  appellant.  The  circuit 
court  awarded  possession  of  the  lots  to  appel- 
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lant,  gave  him  judgment  for  one  half  the  rents 
of  the  old  residence,  less  the  taxes,  insurance 
and  repairs,  and  awarded  the  remainder  to  ap- 
pellee, but  decreed  that  the  buildings  removed 
were  the  personal  property  of  John  M.  Elliott. 
Appellant  presented  the  case  here  by  an  appeal. 
Had  the  tenant  for  life,  or  those  claiming  un- 
der him,  the  right  to  remove  the  buildings 
erected  within  the  life  tenancy  by  John  M.  £1> 
liott,  under  the  agreement  made  with  him  by 
Melvin  Parse,  the  tenant  by  the  curtesy,  that 
he  might  erect  and  remove  them?  The  right 
of  a  tenant  for  years  and  of  a  life  tenant  to  re- 
move fixtures  erected  bv  the  tenant  within  his 
term  has  been  much  discussed,  but  generally 
not  very  satisfactorily.  But  we  are  relieved  of 
the  necessity  of  an  extended  discussion  of  it  by 
the  researches  and  able  consideration  and  dis- 
cussion of  the  identical  question  by  Chancdlor 
Cooper  in  the  case  of  Cannon  v.  Bare^  1  Tenn, 
Ch.  22.  in  which  he  said:  ''The  law  of  fix- 
tures, particularly  in  the  form  of  actual  build- 
ings, seems  to  be  in  a  distressing  state  of  un- 
certainty." And,  after  a  full  and  satisfactory 
review  of  the  text-writers,  and  the  leadin^if  cases 
up>on  this  question,  he  thus  sums  up  his  con- 
clusions: "(1)  that  the  general  rule  is  that  ev- 
erything affixed  to  the  freehold  passes  witli  the 
freehold,  and  that  the  rigor  of  this  rule  is  only 
relaxed  in  exceptional  cases;  (2)  that  this  gen- 
eral rule  will  prevail,  even  between  landlord 
and  tenant  for  years,  unless  the  circumstances 
are  such  as  to  create  an  exception;  (8)  that  an 
exception  does  exist,  in  favor  of  tenant  for 
years,  in  the  case  of  buildings  erected  prin- 
cipally for  the  purpose  of  trade,  or  in  the 
nature  of  trade,  or  outbuildings  not  attached 
to  the  soil:  (4)  that  no  exception  exists  in  favor 
of  such  tenant,  where  the  buildings  are  erected 
for  use  principally  as  dwelling-houses,  or  with 
a  view  of  adding  to  the  yearly  income:  (5)  that 
it  is  doubtful  how  far  a  tenant  for  life  is  enti- 
tled to  the  exceptions  in  favor  of  a  tenant  for 
years,  but  it  is  certain  that  the  rule  of  excep- 
tions as  to  him  is  of  more  limited  range;  (6) 
that  the  decisions  of  late  years  lay  little  stress 
uix>n  the  mode  of  attachment  to  the  soil,  and 
more  upon  the  relations  of  the  parties,  the  in- 
tention with  ^hich  the  buildings  are  erected 
and  the  uses  to  which  they  are  put.  See  Me- 
David  V.  Wood,  5  Heisk.  95." 

Those  who  claim  under  the  tenant  for  life  in 
this  case  fail  to  bring  themselves  within  any  of 
the  exceptions  recognized  by  the  authorities. 
It  follows,  therefore,  that  the  appellant  was  en- 
titled to  recover  possession  of  the  lot  and  a  half 
described  in  the  complaint,  with  rents  thereon 
from  the  date  of  the  death  of  Melvin  Parse,  the 
life  tenant,  including  rents  upon  the  houses  re- 
moved, and  to  recover  the  value  of  the  houses 
removed  therefrom,  with  interest  upon  said 
rents  from  the  time  they  were  due,  and  upon 
the  value  of  said  houses  removed  from  the  date 
of  removal,  allowing  the  appellee  one  half  the 
rents  of  the  old  residence  upon  the  line,  after 
deducting  sums  expended  by  her  for  taxes,  in- 
surance and  repairs. 

The  cause  is  reversed  and  remanded,  with  in- 
structions to  enter  a  decree  as  indicated  herein. 

HnicheSf  J.: 

Upon  the  motion  to  modify  the  Judgment 
of  this  court  in   this   cause,  we  have  care- 
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fully  examined  the  evideDce  in  the  tran- 
script, and  the  answer  of  the  appellee  to 
the  complaint,  and  find  that  there  is  no  suffi- 
cient evidence  in  the  same  to  warrant  the  court 
in  determining  the  situation  of  the  four-room 
residence  erected  by  John  M.  Elliott  before  its 
removal;  that  is,  whether  it  was  wholly  on  the 
lot  and  a  half  of  appellant,  orpartly  on  the 
strip  of  land  of  appellee,  wherefore  said 
judgment  is  modified,  and  the  question  as  to 
the  location  of  said  residence  before  its  removal 
is  remitted  to  the  Jefferson  Circuit  Court  for 
examination  and  determination  upon  further 
evidence  in  relation  thereto.    That  part  of  the 


Judgment  of  this  court  which  Awards  the  value 
of  rents  for  naid  four-room  residence  to  appel- 
lant to  the  time  of  its  removal,  and  also  the 
value  of  said  building  at  the  time  of  its  remov- 
al, with  interest  on  said  amounts,  is  vacated. 
With  the  exception  of  the  modification  and 
change  indicated,  the  motion  to  modify  is  over- 
ruled, and  the  judgment  will  stand  as  hereto- 
fore rendered,  with  direction  to  the  circuit 
court  to  hear  further  testimony  in  relation  to 
the  location  of  the  said  four-room  residence, 
and  to  proceed  in  relation  thereto  in  accordance 
with  the  principles  determined  in  this  cause. 


MARYLAND  COCRT  OP  APPEALS. 


Calvin  LONG,  Appt., 
STATE  OF  MARYLAND. 
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A  sale  of  paekm^es  of  coffeot  on  each  of 
which  fs  a  slip  of  paper  to  be  torn  off,  having  on 
the  under  side  the  name  of  some  article  of  crock- 
ery that  the  buyer  of  the  package  is  entitled  to, 
is  a  violation  of  Code  Pub.  Gen.  Laws,  ar(.  27, 
918S,  prohibiting  srift  enterprises. 

(March  24,  1891.) 

APPEAL  by  defendant  from  rulings  of  the 
Criminal  Court  of  Baltimore  City  refusing 
to  strike  out  certain  testimony  taken  during 
the  trial  of  an  indictment  charging  defendant 
with  a  violation  of  the  Statute  prohibiting  gift 
enterprises,  and  also  refusing  to  acquit  defend- 
ant.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Benjamin  Kurti,  for  appellant: 

The  term  *iottery"or  "a  scheme  or  device 
in  the  nature  of  a  lottery"  means  "A  distri- 
bution of  prizes  and  blanks  by  chance;  a  game 
of  hazard  in  which  small  sums  are  ventured 
for  the  chance  of  obtaining  a  larger  value, 
either  in  money  or  other  articles." 

BcOlock  V.  State  (Md.)  8  L.  K'A.  671;  United 
States  V.  Olney,  1  Deady,  461. 

In  this  case  it  is  conceded  that  the  "Big  Bo- 


nanza Coffee,"  as  put  up  in  these  pound  pack- 
ages, was  worth  twenty-five  cents  per  pound, 
as  compared  to  other  coffee  in  the  market  of 
the  same  grade;  and  that  this  brand  would 
brin^  that  price  at  retail,  without  the  gift  of 
crockery  ware  made  with  the  sale  thereof. 
No  consideration,  therefore,  was  paid  by  the 
purchaser  for  the  plate  or  saucer  which  ne  re- 
ceived from  the  defendant  upon  the  coupons 
contained  in  packages  of  coffee  purchased;  in 
other  words,  these  pieces  of  crockery  were  a 
pure  gift  or  bounty  bestowed  by  the  seller  up- 
on the  buyer,  which  he  had  a  right  to  do  as  an 
advertisement  for  the  sale  of  his  goods. 

Yellowstone  Kit  v.  State,  7  L,  ft.  A.  eOO,  88 

i  Ala.  196. 

By  this  scheme  or  device,  the  purchaser  not 
only  gets  what  he  pays  fur,  but,  by  the  very 
terms  of  the  contract,  he  has  no  chance  to  ob- 
tain anything  more.  In  the  purchase  of  the 
packages,  he  purchased  the  right  to  a  certain 
article  of  crockery  ware  from  a  counter  or  as- 
sortment in  full  view,  and  he  got  no  chance  to 

I  obtain  anything  else. 

•  People  V.  GiUson,  12  Cent.  Rep.  616,109  N.  Y. 
S89. 

There  are  no  blanks  in  this  scheme;  purchas- 
ers are  all  placed  on  an  equal  footing;  each  one 
receives  with  his  purchase  a  gift  intended  to  be 
equal  in  value  to  any  other  article  in  the  crock- 
ery collection. 


NoTi.— <X/ 1  enterprise^  a  lottery. 

A  lottery  is  a  scheme  for  the  distribution  of 
prizes  by  lot  or  chance.  Bouvier,  Law  Diet,  title 
Lottery.    See  United  States  v.  Oloey,  Deady,  461. 

Any  gift  enterprise  or  raffle  in  wblch  the  public 
to  invited  to  take  shares  for  the  distributioa  of 
prizes  by  chanoe  is  a  lottery.  State  v.  Clarke,  88 
N.  H.8S0;  Dunn  v.  People,  40  HI  486. 

The  fact  that  there  are  no  blanks  in  the  enterprise 
does  not  alter  the  rule.  Wooden  v.  Shotwell,  23  N. 
J.  L.  465;  Handle  v.  State,  42  Tex.  580. 

Gift  enterprises  or  any  scheme  where  tickets  are 
distributed  for  prizes  to  be  drawn  thereon  are  pro- 
hibited by  the  Constitution.  See  Ex  parte  Blanch- 
ard,  9  Nev.  101. 

See,  as  to  requisites  of  indictment  charging  thto 
offense  and  the  evidence  neoessary  to  support  the 
charge,  2  Wharton,  Cr.  L.  8th  ed.  I  149B;  2  Archb. 
Cr.Pl.1775.in6. 

A  scheme  for  the  distribution  of  prizes  by 
chance  is  a  lottery.  See  notes  to  State  v.  Kansas 
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MercantUe  Asso.  (Kan.)  11  I^.  R.  A.  480;  State  v. 
Boneil  (La.)  10  L.  R.  A.  60;  YeUowstone  Kit  v.  State 
(Ala.)  7  L.  R.  A.  609, 600;  Webster,  Diet;  Worcester, 
Diet. 

A  gift  enterprise  to  a  lottery  (see  Yellowstone 
Kit  V.  State,  7  L.  R.  A.  600,  and  note,  88  Ala.  196),  as  a 
gift  sale  of  books.    State  v.  Clarke,  88  N.  H.  820. 

That  a  gift  enterprise  to  a  lottery,  see  Desty,  Cr. 
L.«108a. 

That  a  gift  enterprise  to  gambling,  see  Bell  v. 
State,  5  Sneed,  607;  Desty,  O.  L.  101  a. 

The  following  schemes  are  lotteries:  prize  con- 
certs (Com.  V.  Thacher,  97  Mass.  688;  State  v.  Over- 
ton, 16  Nev.  186);  prize  tickets  to  induoe  subscription 
to  a  newspaper  (State  v.  Mumf  ord,  73  Mo.  647);  raffles 
at  fairs  (Cora.  w.  Manderfleld,  8  Phila.  469);  drawing 
works  of  art  (Governors  of  Almshouse  v.  Ameri- 
can Art  Union,  7  N.  Y.  228);  drawing  presents  on 
ticket  to  public  exhibitions  (State  v.  Shorts,  82  N. 
J.  L.  898);  prizes  offered  as  inducements  to  buy  mu- 
nicipal bonds  (United  States  v.  Zeisler,  80  Fed.  Rep. 
499);  playing  policy.    Wilkinson  v.  Gill,  74  N.  Y.  68. 
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EuU  V,  Buggies,  IS^  N.  Y.  424;  Thomas  w. 
People,  59  Dl.  160. 

The  defendant's  act,  which  goes  no  farther 
than  to  sell  a  poor  man  cofifee  and  give  him  a 
cup  or  saucer  out  of  which  to  drink  it  as  an 
Inaucement  to  purchase  the  "Big  Bonanza,"  in 
preference  to  some  other  brand  of  coflfee  offered 
in  the  market  without  this  attraction,  does 
not  present  a  case  which  justifies  the  court  in 
torturing  out  of  the  Statute  under  considera- 
tion a  construciion  which  will  bring  the  de- 
fendant under  its  condemnation  in  order  to 
avert  the  evils  of  the  lottery  so  vividly  de- 
scribed in  3  Wharton,  Cr.  L.  §  1491. 

In  these  days  of  sharp  competition  in  trade, 
the  scheme  or  device  adopted  by  the  manufac- 
turers in  this  case  is  a  perfectlv  legitimate  and 
harmless  method  of  advertism^  their  goods 
and  creating  a  successful  market  for  them, 
and  such  commercial  enterprise  should  be  en- 
couraged and  protected  by  the  law,  and  not 
hampered  or  prosecuted  bv  it. 

Butchers  Union  8.  H/  ds  L,  S.  L,  Co.  v. 
Crescent  City  L.  8.  L,  d8.  H,  Co.  Ill  U.  S.  747, 
28  L.  ed.  685;  People  v.  Oillson,  supra. 

Messrs.  WUU&m  Pinkney  W^e*  ^%- 
Gen.,  and  Charles  O.  Kerr,  for  the  State. 

Fowler,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  was  indicted  in  the  Criminal 
Court  or  Baltimore  City  for  violating  g  185, 
art.  27,  of  the  Code  of  Public  General  Laws, 
which  provides  "that  no  person  or  body  cor- 
porate shall  be  permitted,  either  directly  or  in- 
directly, by  agent  or  otherwise,  to  tarter,  sell 
or  trade,  or  to  offer  for  barter,  sale  or  trade,  by 
any  publication,  or  in  any  way,  any  wares, 
goods  or  merchandise  of  any  descnption  in 
package  or  bulk,  holding  out  as  an  induce- 
ment for  any  such  barter,  sale  or  trade  any 
scheme  or  device  by  way  of  gift  enterprise  of 
any  kind  or  character  whatever."  The  indict- 
ment contained  two  counts.  In  the  first  the 
appellant  was  charged  with  unlawfully  selling 
merchandise  in  a  package,  to  wit,  coffee,  hold- 
ing out  as  an  inducement  for  such  sale  a  cer- 
tain scheme  or  device  by  way  of  a  gift  enter- 
prise; and  the  second  count  charges  him  with 
keeping  a  certain  place  or  house  for  selling 
lottery  tickets.  To  this  indictment  the  appel- 
lant demurred,  upon  the  ground  that  the  Act 
of  1886,  chap.  480,  upon  which  the  said  in- 
dictment is  based,  is  unconstitutional  and  void, 
and,  the  court  bavins;  overruled  this  demurrer, 
the  appellee    abandoned    the  second  count. 


which  related  to  the  sale  of  lottery  tickets, 
and  elected  to  stand  upon  the  first  count.  The 
case  was  tried  before  the  court  without  a  jury, 
and  the  appellant  was  found  guilty  on  the 
first  count;  but  as  appears  by  the  record,  no 
final  judgment  has  been  entered,  and,  the  de- 
murrer not  being  before  us,  the  only  question 
presented  is  as  to  the  admissibility  of  the  testi- 
mony excepted  to,  which  is  as  follows:  ''That 
the  defendant.  Long,  kept  a  general  frooery 
store  at  No.  1731  Pennsylvania  Avenue,  known 
as  the  'Northern  Central  Supply  Store;'  that 
on  the  19th  day  of  September,  1890,  the  wit- 
ness Belli V  purchased  at  said  store  from  the 
witness  Clark  [the  latter  being  a  clerk  in  the 
employ  of  the  defendant],  for  the  sum  of 
twenty-five  cents  each,  three  one-pound  pack- 
ages of  ground  coffee,  called  the  'Big  Bonanza 
Coffee;'  that  on  each  of  said  packages  so  pur- 
chased was  pasted  a  blue  slip  of  paper,  about 
three  quarters  of  an  inch  wide,  and  extending 
nearly  around  the  package;  that  the  outside  of 
this  slip  was  blank,  but  on  the  inside  of  each 
slip  was  printed,  respectively,  the  following: 
'1  plate,'  '1  plate/  '1  saucer,'  and  that  said  slips 
of  paper  were  pasted  at  either  end  of  said  pack- 
ages in  such  manner  as  to  be  easily  torn  off; 
that  the  witness  Reillytore  said  slips  of  paper 
from  said  packages,  and  presented  them  to  the 
witness  Clark,  who  thereupon  presented  him 
with^hree  pieces  of  small  crockery  ware,  con- 
sisting of  two  plates  and  one  saucer,  which 
were  produced  at  the  trial,  and  offered  in  evi- 
dence; that  these  pieces  of  crockery  were  ob- 
tained by  the  witness  Clark  from  a  collection 
or  assortment  of  crocker}'  ware  on  exhibition 
in  said  store,  and  in  view  of  customers,  and 
that  there  was  also  displayed  in  the  show-win- 
dow of  said  store  a  number  of  packages  of 
said  coffee,  and  pieces  of  said  crockery  ware, 
and  a  notice  of  card  to  this  effect:  *A  piece  of 
this  crockery  ware  given  with  each  pound.'" 
If  the  scheme  which  is  thus  shown  by  the  evi- 
dence to  have  been  adopted  by  the  appellant, 
and  which  certainly  is  not  characterized  by  any 
originality,  is  not  a  gift  enterprise,  it  would  be 
difficult  to  find  words  to  describe  it.  Without 
discussing  the  decisions  of  courts  of  other 
States  referred  to  in  the  argument,  we  base  our 
opinion  upon  our  own  Statute,  which  in  express 
terms  pronibits  "any  scheme  or  device  by  way 
of  gift  enterprise  of  any  kind  whatsoever. 
Finding  no  error,  the  ruling  of  the  court  below 
will  be  affirmed. 
Ruling  afflnned,  and  cause  remanded. 


MAINE   SUPREME   JUDICIAL  COURT. 


Lucy  A.  CORSON,  per  Pro.  Ami, 

V. 

Ellsworth  DUNLAP  et  al. 
(....Maine....) 

A  Jadfrment  fbr  the  penalty  with  an  ae- 
■eeement  of  damages  so  fkr  as  they 
have  accmedt  leaving  future  damages  to  be 
recovered  by  after  prooeas  of  scire  facias.  Is  re- 
quired In  an  action  on  a  penal  bond,  by  Rev.  Stat., 
chap.  88, 1 82,  where  the  liability  of  the  party  in 
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the  bond  is  a  continuing  liability,  as  in  the  case 
of  a  bond  given  In  bastardy  proceedings;  but  such 
a  judgment  is  not  required  by  that  Act  in  an 
action  on  a  bond  conditioned  to  pay  a  single 
sum  on  a  day  certain,  because  in  such  case  there 
can  be  but  one  breach  and  one  asse^ment. 

(June  IS,  1800.) 

EXCEPTIONS  by  plaintiff  to  a  judgment  of 
the  Trial  Term  of  the  Supreme  Judicial 
Court  for  Somerset  assessing  the  damages  for 
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breach  of  the  condition  of  a  bond  gived  in  bas- 
tardy proceeding.     Overruled. 

Sait  was  originally  broui^ht  in  this  case  in 
1886,  and  defendant  wiis  adjudged  the  father 
of  complainant's  child  and  ordered  to  pay  to 
complainant  towards  the  support  thereof  |l  a 
week  to  be  paid  at  the  end  of  each  eight  weeks. 
He  was  further  directed  to  give  to  complainant 
a  bond  with  sureties,  in  the  penal  sum  of  $500, 
<X)ndiiioned  for  the  performance  of  the  decree. 

Suit  was  brought  on  this  bond  and  the  law 
court  finally  gave  jud^ent  for  the  penal 
sum  of  the  Dond,  execution  to  issue  for  such 
damages  as  accrued  under  the  order  of  the 
court. 

At  the  September  Terra,  1888,  the  case  came 
on  for  an  assessment  of  damages  before  a  sin- 
gle justice,  and  he  made  the  following  assess- 
ment: 

"Heard  in  damages  by  the  presiding  justice, 
judgment  for  penalty  of  the  bond,  execution  to 
issue  for  the  amount  assessed  by  the  court  in 
the  original  action,  including  all  sums  due  un- 
der the  decree  to  last  day  of  this  term,  with 
costs  of  that  suit,  .  .  .  and  interest  on  said 
sums,  amounting^  to,  .  .  .  with  costs  of  this 
action." 

To  this  assessment,  and  the  rule  of  assess- 
ment, the  plaintifiF  excepted. 

Messrs,  4.  F.  Holman  and  Walton  A 
Walton  for  plainti£F. 

Messrs,  Merrill  Ss  Coflin  for  defendants. 

Peters,  Ch,  J,,  delivered  the  opinion  of  the 
court : 

The  question  is  whether,  in  an  action  on  a 
penal  bond  given  in  bastardy  proceedings,  the 
judgment  should  be  for  the  penalty,  and  dam- 
ages be  assessed  so  far  as  they  have  accrued  at 
the  time  of  the  assessment,  future  damages  to 
be  recovered  by  after- process  of  scire  facias^  or 
whether  judgment  must  be  given,  once  for  all, 
for  all  the  damages  that  will  ever  besuslaiDed, 
both  past  and  prospective,  where  the  liability 
of  the  principal  in  the  bond  is  by  the  order  of 
court  a  continuing  liability. 

We  are  of  the  opinion  that  the  first  named 
is  the  proper  procedure.  We  are  induced  to 
give  an  explanation  for  such  opinion,  on  ac- 
count of  some  adverse  expressions  on  the  point, 
to  be  found  in  our  own  cases. 

The  decision  of  the  question  depends  on  the 
construction  to  be  given  to  a  section  of  our  stat- 
utes, and  upon  the  scope  and  efifect  of  such 
section,  in  view  of  the  equity  powers  anciently 
accorded  to  courts  of  law,  in  this  branch  of 
practice.  The  section  referred  to  (Rev.  Stat, 
chap.  82.  §  82)  is  as  follows:  "In  actions  on 
bond  or  contract  In  a  penal  sum,  for  the  per- 
formance of  covenants  or  agreements,  .  .  . 
when  the  jury  finds  the  condition  broken,  they 
shall  estimate  the  plaintiff's  damages,  and  judg- 
ment shall  be  entered  for  the  penal  sum,  and 
execution  shall  issue  for  such  *  damages  and 
costs." 

This  provision  applies  to  actions  on  bonds 
containing  a  penal  clause,  where  there  may  be 
breaches  of  the  bond  at  different  times.  The 
portion  of  the  section  which  requires  a  judg- 
ment for  the  penalty  does  not  apply  to  a  bond 
conditioned  to  pay  a  single  sum  on  a  day  cer- 
tain, because  in  such  case  there  can  be  but  one 
breach  and  one  assessment,  and  no  necessity 
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exists  for  retnining  the  penalty  as  a  security  for 
future  breaches;  but,  even  in  such  case,  a  judg- 
ment for  the  penalty  would  not  be  injurious  to 
any  party,  and  such  (merely  inaccurate)  judg- 
ments are  to  be  seen  occasionally  on  our  rec- 
ords. 

Nor  does  the  Statute  extend  to  certain  statu- 
tory bonds,  bail-bonds,  recognizances,  bonds 
for  good  behavior,  bonds  to  do  or  not  to  do 
some  collateral  act  and  the  like.  These  bonds 
and  some  others  are  not  money  or  bu<*iness 
bonds,  and  are  not  conditioned  for  the  security 
of  covenants  and  agreements  in  the  sense  of 
the  Statute,  and  can  be  chancered  by  the  court 
with  much  more  propriety  than  by  a  jury. 

In  Philbrook  v.  Burgess,  52  Me.  271,  although 
the  case  was  correctly  decided,  we  think  an  er- 
roneous opinion  was  expressed.  That  was  an 
action  of  debt  upon  a  bond  which,  by  its  terms, 
was  to  be  void  on  condition  that  the  defendant 
should  maintain  the  plaintiff  during  her  life. 
The  jury  were  allowed  to  assess  such  damans 
as  had  accrued  up  to  the  date  of  the  verdict, 
the  defendant  contending  that  damages  should 
not  have  been  assessed  K>r  any  dereliction  be- 
yond the  date  of  the  writ.  The  defendant's 
exceptions  were  correctly  overruled,  but  the 
court  took  occasion  to  sav  in  the  opinion  that 
even  more  damages  might  have  been  legally 
assessed,  and  that  all  past  and  prospective 
damages  should  have  been  assessed,  and  that 
the  bond  did  not  come  within  the  Statute,  for 
the  reason  that  the  defendant  was  not  a  party 
to,  and  personally  bound  by,  some  agreement 
outside  of  and  separate  from  the  condition  of 
the  bond  itself.  The  decisions  do  not  sustain 
that  position.  Much  reliance  was  placed  in 
the  opinion  upon  the  reasoning  of  the  court  in 
Hatha iraff  v.  Crosby,  17  Me.  448.  But  in  the 
latter  case  the  argument  of  the  court  was  merely 
to  the  effect  that  a  poor  debtor's  bond  was  not 
a  bond  in  any  sense  securing  a  covenant  or 
agreement,  and  that  the  damages  should  be  as- 
sessed by  the  court,  instead  of  by  the  jury,  for 
its  forfeiture.  That  was  undoubtedly  a  statu- 
tory bond  which,  at  that  day,  belonged  to  a 
class  of  obligations  not  coming  within  the  par- 
ticular Statute  in  question. 

No  heed  was  paid  in  Miller  y.  Miller ^  64  Me. 
484,  to  the  rule  advocated  in  PhiU>rook  v.  Bur- 
gess, supra,  and  judgment  was  entered  up  for 
the  penalty  of  a  bond  given  by  order  of  court 
for  the  support  of  certain  parties,  the  support 
to  be  furnished  by  installments,  although 
there  was  no  covenant  or  agreement  except 
the  mere  condition  of  the  bond  in  common 
form. 

The  case  of  Brett  v.  Murphy,  80  Me.  858,  6 
New  Eng.  Rep.  648,  was  an  action  on  a  bas- 
tardy bond,  where  judgment  was  entered  for 
the  past  and  estimated  future  damages,  and  not 
for  the  penal  sum.  But  no  attention  was  be- 
stowed upon  the  point  further  than  following 
without  challenge  the  form  of  procedure  indi- 
cated in  Philbrook  v.  Burgess,  supra.  And  the 
case  now  before  us  is  also  reported  in  the  snme 
volume  (Corson  v.  Dunlap,  80  Me.  864,  6  New 
Eng.  Rep.  718),  where  it  was  ordered  that 
judgment  be  entered  for  the  penal  sum,  the 
cases  accidentally  standing  opposed  to  each 
other. 

The  original  legislation  on  this  form  of  pro- 
cedure, from  which  our  own  Statute  was  in 
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^reat  measure  copied,  was  Stat.  8  and  9  Wm. 
ni.  chap.  11,  §  8,  passed  nearly  two  centuries 
ago.  The  Act,  a  very  lon^  one,  and  in  that 
respect  within  the  fashion  of  its  day,  extends 
its  provisions  "in  all  actions  upon  any  bond  or 
bonds,  or  on  any  penal  sum,  for  non-perform- 
ance of  any  covenants  or  agreements,  in  any 
indenture,  deed  or  writing  contained."  In 
Tidd's  Practice  it  is  said;  citing  cases  in  ap- 
proval of  the  statement,  that  this  Statute  was 
made  in  favor  of  defendants,  was  intended  to 
be  highly  remedial  and  has  received  a  very 
liberal  construction.  The  autbor  further  says 
that  where  covenants  or  agreements  are  con- 
tained "in  the  condition  of  a  bond,"— that  is, 
implied  by  the  condition,— they  are  held  to  be 
within  the  Statute,  just  as  much  as  where  they 
are  in  a  dififerent  instrument.  This  construc- 
tion was  strongly  maintained  by  Lard  Mans- 
field, in  1759,  m  Collin$y.  CoUins,  2  Burr.  820. 
In  that  case  the  penalty  of  the  l)ond  was  to  be 
forfeited  if  the  defendant  did  not  support  the 
plaintifiF  and  pay  him  a  small  sum  annually 
during  his  life.  There  was  no  covenant  or 
agreement  outside  of  the  bond,  and  none  in  it 
except  such  as  was  inferable  from  a  penal  clause 
and  condition  in  ordinary  form.  There  was 
no  personal  promise.  It  was  there  objected 
that  the  Statute  of  William  did  not  apply,  be- 
cause the  action  was  not  brought  upon  a  pen- 
alty for  non-performance  of  an  agreement  or 
covenant  contained  in  any  indenture,  deed  or 
writing.  Lord  Mansfield  is  reported  as  mak- 
ing this  reply:  "  This  Tbond]  is  an  agreement 
between  the  parties,  ana  an  a^eement  in  writ- 
ing. The  condition  of  the  bond  is  an  agreement 
in  writing;  and  people  have  frequently  gone 
into  courts  of  equity,  upon  conditions  of  t>onds, 
as  being  agreements  in  writing,  to  have  a  spe- 
cific performance  of  them." 

The  law  has  ever  since  stood  as  Lord  Mans- 
field enunciated  it.  We  do  not  find  that  the 
Statute  has  been  differently  interpreted  where 
the  point  has  been  directly  presented  for  the 
decision  of  any  court.  Of  course,  there  have 
been  numerous  cases  where  it  has  been  contro- 
verted whether  a  particular  bond  involves  Uie 
subject  matter  of  an  agreement  or  not,  either 
expressly  or  by  implication.  But  we  think  no 
modern  case  requires,  in  order  to  bring  a  bond 
within  the  Statute,  such  as  our  own  is,  that  the 
covenant  or  agreement  shall  be  an  express  per- 
sonal obligation  of  the  maker.  The  text- books, 
digests  and  law  dictionaries  seem  uniformlv  to 
express  the  same  view.  In  Gainsford  v.  (jrif- 
fiih,  1  Saund.  58,  note,  Mansfield's  doctrine  is 
accepted,  and  it  is  there  said  that  the  Statute 
was  meant  to  meet  cases  where  covenants  are 
to  be  performed  at  different  times,  or  moneys 
to  be  paid  by  installments.  The  question  pend- 
ing in  the  present  case,  though  on  different 
factB,  arose  in  Martin  v.  Bell,  41  Vt.  607,  and 
it  is  there  held  in  a  clear  and  cogent  discussion, 
that  the  condition  in  the  bond,  in  its  legal  effect 
and  operation,  amounts  to  an  agreement, — is 
its  equivalent. 

Mr.  Bishop,  in  his  work  on  Contracts,  ^  1458, 
aptly  describes  the  English  legislation,  and  its 
effect,  in  the  following:  "For  shortening  the 
processes  of  justice,  in  1697,  the  English  Stat- 
ute of  8  and  9  Wm.  III.  chap.  11,  §  8,  provided 
that,  on  a  recovery  of  judgment  for  a  penal 
12  L.  R.  A. 


sum  in  any  court  of  record,  inquiry  should  be 
made  bv  a  jury  as  to  the  amount  of  damages 
suffered  from  oreaches  which  had  already  trans- 
pired, on  payment  whereof  the  judgment 
should  simply  remain  a  security  against  further 
breaches.  And  on  there  being  such,  the  actual 
damage  should,  on  9cire  faeia»,  be  in  like 
manner  ascertained.  Then,  in  1705,  it  was 
enacted  by  4  Anne,  chap.  16,  ^  18,  that,  in  an 
action  on  a  bond  with  a  penalty  for  the  pay- 
ment of  money,  if  the  defendant  shall  bring 
into  the  court  where  the  action  shall  be  de- 
pending all  the  principal  money  and  interest 
due  on  such  bond,  ana  also  all  such  costs  as 
have  been  expended  in  any  suit  or  suits  in  law 
or  equity  upon  such  bond,  the  said  money  so 
brought  in  shall  be  deemed  and  taken  to  be  in 
full  satisfaction  and  discharge  of  said  bond. 
The  date  of  these  Statutes  is  subsequent  to  the 
earliest  settlements  in  this  country;  still,  being 
highly  remedial  and  beneficial,  they  were  ac- 
cepted as  common  law  in  Maryland  and  Penn- 
sylvania and,  it  is  believed,  in  nearly  all  of  our 
other  States.  And  there  has  been  more  or  less 
American  legislation  to  the  like  effect. "  Massa- 
chusetts and  Maine  were  governed  by  legisla- 
tion of  their  own  of  similar  effect.  BaiUy  v. 
RogerB,  1  Me.  186,  190. 

But  these  Acts  had  been  preceded  by  the  ju- 
dicial thought.  The  courts  had  in  great  meas- 
ure adopted  devices  to  the  same  end  before 
these  Acts  were  passed;  and,  although  at  first 
the  practice  was  to  invoke  the  aid  of  achancexr 
court  for  the  purpose,  courts  of  law  had  graa- 
ually  taken  the  power  to  chancer  bonds  and  re- 
lieve against  penalties  into  their  own  bands. 
Though  in  ancient  days  judgment  would  go 
for  the  penalty  of  a  bond,  motions  were  resorted 
to,  to  restrain  the  collection  of  more  money 
than  a  plaintiff  was  equitably  entitled  to. 
Many  authorities  illustrating  the  old  practice 
are  cited  in  Paine  and  Duer's  Practice  and  in 
Tidd's  Practice  under  the  head  of  Judgment. 
Both  before  and  after  the  Statute  of  Anne,  the 
practice  was  to  allow  the  defendant,  on  his 
motion,  to  bring  the  whole  amount  of  the  pen- 
alty into  court,  and  the  proceedings  were  there- 
upon stayed.  The  plaintiff  would  receive  only 
the  amount  of  the  principal,  interest  and  costs; 
and,  if  this  did  not  consume  the  amount  of  the 
penalty,  the  defendant  was  allowed  to  take  out 
the  remainder.  It  was  denominated  "an  equi- 
table motion  to  be  relieved  against  the  penalty." 
Qreg^s  Case,  2  Salk.  596.  And  see  cases  cited 
in  note  in  3  Parsons,  Cent  6th  ed.  *157. 

And  in  no  class  of  cases  was  the  privileged 
proceeding  more  invoked  than  in  instances  of 
bonds  given  to  a  parent  or  a  parish  against  the 
burden  of  a  bastard  child.  In  Wilde  v.  Clark- 
9on,  6  T.  R.  808,  which  was  an  action  brought 
on  a  bond  given  for  indemnity  against  expense 
that  might  be  suffered  by  reason  of  the  then 
expected  birth  of  a  bastard  child.  Lord  Kenyon, 
Ch.  J.,  permitted  the  penalty  to  be  paid  into 
court,  and,  in  the  course  of  his  opinion,  re- 
marked: "Suppose  the  plaintiff  proceeds  in 
this  action,  the  judgment  would  be  for  the  pen- 
alty of  the  bond,  anti  one  shilling  nominal  dam- 
ages for  the  detention  of  the  debt.  In  actions 
on  bonds  or  on  any  penal  sums  for  performance 
of  covenants,  etc.,  the  Act  of  Parliament  ex-* 
pressly  says  that  there  shall  be  judgment  for 
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the  penalty,  and  that  the  jud^rment  shall  stand 
as  a  secunty  for  further  breaches."  The  only 
agteement  in  that  case  was  the  bond  itself. 

In  Massachusetts,  where  the  Statute  is  sub- 
stantially like  our  own,  the  practice  accords 
with  our  view  on  this  question.  McGrath  v. 
Conway,  116  Mass.  860,  and  Bame$  v.  Cfiase, 
128  Mass.  211,  are  cases  where  iudgment  was 
given  for  the  penalty  in  bastardy  bonds,  and 
damages  were  assessed  for  so  much  as  was  due 
at  the  date  of  assessment  under  the  order  of 
court.    See  Battep  v.  HoOyrook,  11  Gray,  212. 

In  Seoey  v.  Eladdin,  2  Mass.  541,  the  court 
used  this  language:  "When  it  shall  appear  in 
the  court  that  the  penalty  is  forfeited,  then  the 
equity  powers  of  the  court  commence,  and  the 
judges  are  authorized  to  enter  judgment  for  so 
much  money  as  in  equity  and  irood  conscience 
the  plaintiff  can  claim,  unless  the  condition  of 
the  bond  be  such  that  further  damages  may 
arise  to  him  by  future  breaches.  In  such  case 
jud^inent  is  rendered  for  the  penalty,  and  exe- 
cution is  awarded  for  the  damai^es  already  ac- 
crued, and  the  judgment  is  to  stand  as  a  secur- 
ity for  future  damages  to  be  recovered  by  wire 
facias.**  There  could  not  be.  in  our  judgment, 
a  better  statement  of  the  law  than  the  above. 
The  procedure  ordained  or  approved  by  the 
Statute  should  apply  where  it  is  fitting. 

And  such  was  the  intention  of  the  English 
Act,  and  of  our  own  Act.  Its  meaning  is 
greater  than  its  words.  The  bond  itself  is  a 
covenant  or  agreement  in  all  cases  where  the 
procedure  fittingly  applies.  The  bond  does, 
in  effect,  oontam  a  covenant  or  agreement, 
though  there  be  no  remedy  except  by  a  suit  on 
the  bond;  it  implies  an  agreement,  assumes  one. 
It  is  the  nature  of  the  condition  which  decides 
whether  the  Statute  attaches  to  the  bond  or 
not  Some  judge  has  said,  a  promise  may  be 
considered  as  implied  from  the  joint  effect  of 
condition  and  penalty.  We  are  to  look  at  the 
nature  and  reason  of  the  thing.  What  differ- 
ence of  procedure  should  there  be,  in  an  action 
on  the  bond,  whether  it  be  conditioned  to  se- 


cure a  written  promise  or  only  an  oral  promise, 
as  long  as  the  penalty  assures  that  the  promise 
will  be  kept?  The  penalty  is  the  effectual  se- 
curitv,  not  the  promise.  What  difference 
should  it  make,  in  assessing  damages  under  a 
bond,  whether  the  defendant  is  also  liable  for 
the  same  cause  in  some  other  form  of  action  or 
not?  What  difference  should  there  be,  in  as- 
sessing damages  in  a  conditional  judgment  on 
mortgage,  whether  the  mortgage  secures  writ- 
ten promises  or  merely  certain  sums  named  in 
the  conditional  clause?  What  difference  can 
there  be  whether  a  penal  bond  be  given  to  se- 
cure a  judgment  of  court  based  on  a  promise 
or  a  judgment  based  on  a  tort  ?  The  judgment 
is  as  definite  in  the  one  case  as  the  other.  The 
Statute  was  intended  to  have  a  wide  and  benefi- 
cent, and  not  narrow,  operation. 

The  rule  we  acted  upon  is  not  only  the  true 
exposition  of  the  Statute,  but  is  equitable  and 
just  for  all  cases,  and  especially  beneficial  to 
both  parties  in  the  present  case.  If  the  plain- 
tiff have  a  full  allowance  at  once,  there  are 
chances  that  it  would  be  im providently  ex- 
pended. If  the  assessment  of  prospective  dam- 
ages be  made  in  advance  of  the  needs  of  the 
plaintiff,  the  defendant  may  be  required  to  pay 
a  much  larger  sum  than  may  turn  out  to  Ixe 
necessary.  Payment  of  damages  as  often  as 
damages  accrue  is  in  accordance  with  the  orig- 
inal order  of  court,  with  the  policy  of  the  law, 
and  adapted  to  the  situation  of  the  parties. 

We  regard  this  a  suitable  opportunity  for 
changing  the  rule  of  practice  followed  in  this 
State  since  the  case  of  P/tilbrook  v.  Burgen, 
supra,  so  far  as  it  is  inconsistent  with  the  pres- 
ent decision,  inasmuch  as  no  principle  toucning 
the  title  to  property  is  affected  by  the  change, 
and  the  ruling  made  below  is  not  overruled 
thereby.  After  the  present  case  has  been  pub- 
lished that  case  will  not  govern  us  as  an  author- 
ity on  the  point  involved  in  this  discussion. 

Ercentions  overruled. 

Walton.  Virffin.  Libbey,  Foster  and 
Whitehottsey  Jj.,  concur. 


TEXAS  SUPREME  COURT. 


G.  H.  DUGAN  etal.,  Appts., 

t. 

C.  W.  LEWIS  et  al. 

(....Tex.....) 

1.  The  rate  of  interest  on  a  contract  be- 
tween dtiaene  of  dllTerent  States  may  be 

fixed  aooordizig  to  the  law  of  either  State. 
8«  The  law  of  Texas  §^Tems  the  rate  of 
interest  on  notes  secured  by  a  trust  deed  given 
for  money  borrowed  in  New  York,  where  the  bar- 
gain was  made  and  the  money  and  papers  deliv- 
ered to  and  by  an  agent  on  behalf  of  a  oitixen  of 
Texas,  who  signed  and  dated  the  papers  in  tbe 
latter  Srate,if  the  stipulated  rate  of  interest  would 
have  been  usurious  in  New  York,  but  not  in 
Texas,  and  the  deed  of  trust  provides  that  the 

NOTB.— As  to  law  governing  question  of  usury  in 
couiraeto  made  In  one  State  to  be  performed  in  an- 
other, see  Martin  ▼.  Johnson,  8  L.  R.  A.  170,  and 
iiaCe.8iOa.481. 
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contract'sball  be  construed  according  to  the  law 
of  the  State  of  Texas,  where  the  same  is  made. 
8«  A  stipulation  in  a  deed  of  trust  to  se- 
cure notes  and  interest  coupons,  that  in  default 
of  any  payment  the  whole  sum  of  money  secured 
shall  become  due  at  the  lender's  option,  is  to  be 
construed  as  a  penalty,  and  will  not  be  enforced 
except  upon  the  cancellation  of  unearned  Inter- 
est notes,  and  therefore  it  does  not  make  tbe  con- 
tract usurious. 

(January  18, 1801.) 

APPEAL  by  plaintiffs  from  a  judgment  of  the 
District  Court  for  Grayson  County  in  favor 
of  defendants  in  a  suit  brought  to  restrain  the 
enforcement  of  a  deed  of  trust  for  breach  of 
the  conditions  of  the  contract,  the  performance 
of  which  it  secured,  upon  the  alleged  ground 
that  the  contract  was  tainted  with  usury.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Finley,  for  appellant  Dugan: 
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The  stipul&tioQs  in  the  deed  in  trust  author- 
izing the  lender  to  declare  the  notes  due  on 
failure  to  pay  installments  of  interest  render 
the  contract  usurious. 

Hempy.  Garland,  4  Q.  B.  519;  Harrison 
Mach.  Works  v.  Reigor,  64  Tex.  89;  Palmer  v. 
Palmer,  86  Mich.  487,  24  Am.  Rep.  605;  FMer 
V.  Anderson,  25  Iowa,  28,  95  Am.  Dec.  761; 
mmt  V.  KeecJi,  3  Abb.  Pr.  204;  Clague  v.  His 
Creditors,  2  La.  114,  20  Am.  Dec.  800;  7  Wait. 
Act.  and  Def.  602,  605;  Cleveland  v.  I^er,  7 
Paige,  557,  4  L.  ed.  273;  Th/nnas  v.  Mvrray, 
84  Barb.  166;  Broicne  v.  Vredenhurgh,  43  N. 
Y.  197;  Bvttnek  v.  Harris,  1  Biss.  443;  Leatitt 
V.  IkLauny,  4  N.  Y.  869. 

Messrs.  Brown  A  Bliss  and  E.  C.  Mc- 
Lean* for  appellant  the  City  Bank  of  Sher- 
man: 

The  two  notes  aggrecrating  $750  payable  to 
C.  W.  Lewis,  although  dated  as  in  Texas,  and 
signed  in  Texas,  were  under  the  facts  in  this 
case  made  in  New  York. 

Whiston  V.  Stodder,  8  Mart.  O.  S.  95,  18 
Am.  Dec.  281;  1  Randolph,  Com.  Paper,  S  24; 
Parsons,  Notes  and  Bills,  824;  Scudder  v.  Union 
2^at  Bank,  91  U.  S.  406,  23  L.  ed.  245;  CookY. 
Moffat,  46  U.  S.  5  How.  295,  12  L.  ed.  159; 
Boyce  v.  Edwards,  29  U.  S.  4  Pet.  Ill,  7  L.  ed. 
799;  Andreirs  v.  Pond,  38  U.  S.  13  Pet.  78,  10 
L.  ed.  67;  MiUiken  v.  Pratt.  125  Mass.  874; 
Kling  v.  Fries,  88  Mich.  275;  Wehber  v.  Bonnet- 
ly.  Id.  469;  M'Intyre  v.  Parks,  8  Met.  207. 

Those  notes,  as  well  as  the  note  for  $5,000 
payable  to  the  American  Freehold  Land  & 
Mortgage  Company,  were  New  York  con- 
tracts, governed  and  controlled  by  the  law  of 
New  York  as  to  usury,  and  each  of  said  notes 
and  the  deed  of  trust  to  secure  the  same  were 
by  the  laws  of  said  State  absolutely  void. 

Story,  Conf.  L.  §  304;  XocA:«J<wd  v.  Mitchell,  7 
Ohio  St.  887,  70  Am.  Dec.  78;  DeWolfy,  John- 
son, 23  U.  S.  10  Wheat.  368. 6  L.  ed.  348;  Sands 
V.  timWi,  1  Neb.  108,  98  Am.  Dec.  381;  Jones, 
Mort.  §  657.  and  authorities  cited;  Curtis  v. 
Leatitt,  15  N.  Y.  228;  2  Kent,  Com.  g§  460, 
461;  MUUy,  Wilson,  88  Pa.  118;  Shericood  v. 
Boundtree,  82  Fed.  Rep.  118;  Martin  v.  Webb, 
110  U.  S.  14,  26  L.  ed.  52:  Bishop,  Cont.  §  113; 
Connor  v.  Bonnell,  55  Tex.  167;  A?idrews  v. 
Hoxie,  5  Tex.  171;  Andretcs  v.  Pond,  38  U.  S. 
18  Pet.  78,  10  L.  ed.  67;  Boyce  v.  Edicards,  29 
U.  S.  4  Pet.  Ill,  7  L.  ed.  799;  Be  Sobry  v.  Be- 
Laistre,  2  Harr.  &  J.  191,  8  Am.  Dec.  536; 
Dickinson  v.  Edicards,  77  N.  Y.  573;  Jeicell  v. 
Wright,  80  N.  Y.  259;  Lee  v.  Seilcck,  38  N.  Y. 
615;  Story,  Conf.  L.  304^;  Scudder  v.  Union 
Kat.  Bank,  91 U.  S.  406,  23  L.  ed.  245;  Laptcev. 
Smith,  13  La.  91;  Clagve  v.  His  Creditors,  2  La. 
114,  20  Am.  Dec.  300;  note  to  Arayo  v.  Cutrell 
(La.)  20  Am.  Dec.  293. 

Messrs.  Brown  Sb  Hall  and  A*  T.  Watts 
for  appellees. 

Henry*  J-,  delivered  the  opinion  of  the 
court: 

G.  H.  Dugan.  who  at  the  time  was  a  resident 
citizen  of  the  State  of  Texas,  acting  through  an 
agent  in  the  State  of  New  York,  borrowed  from 
the  American  Freehold  Land  &  Mortgage  Com- 
pany, of  London,  Eng.,  the  sum  of  $5,000. 
Dugan  executed  his  note  in  favor  of  the  mort- 
gage company  for  said  sum,  payable  at  the 
office  of  the  Corbin  Banking  Company  in  New 
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I  York  City  five  years  after  date,  with  interest 
from  date  at  the  rate  of  8  per  cent  per  annum,, 
for  which  five  coupon  notes  were  attached  to 
said  note.  The  note  contained  a  stipulation 
for  the  pmyment  of  10  per  cent  attorneys'  fees 
if  it  should  be  collected  by  suit,  and  another 
making  the  principal  of  the  note  become  due» 
at  the  option  of  the  holder  thereof,  upon  the 
failure  to  pay  anv  installment  within  thirty 
days  after  it  shoufd  become  due.  Dugan,  to 
secure  said  note,  executed  a  deed  of  trust  upon 
land  in  Texas,  in  which  one  Sherwood,  the 
agent  in  New  York  of  the  lender,  was  made 
trustee.  The  agreement  to  lend  the  money 
was  made  in  the  State  of  New  York,  and  the 
deed  of  trust  and  the  note  were  delivered  to  the 
lender  in  that  State.  The  $5,000  was  paid  to 
Dugan's  agent  in  the  Stale  of  New  York.  The 
note  and  coupons  and  the  deed  of  trust  were 
dated  and  signed  by  Dugan  in  the  Stale  of 
Texas.  The  deed  of  trust  contained  the  follow- 
ing clauses: 

*'Upon  the  failure  of  the  borrower  to  pay 
said  note,  or  either  of  said  coupons,  or  failure 
to  comply  with  any  of  the  stipulations  con- 
tained in  the  said  deed  of  trust,  the  whole  sum 
of  money  secured  thereby  may  without  notice 
to  the  borrower,  at  the  option  of  the  lender  or 
his  assigns,  and  at  his  option  only,  be  declared 
due  and  payable  at  once." 

"The  contracts  embodied  in  this  conveyance, 
and  the  notes  secured  hereby,  shall  in  all  other 
respects  be  construed  according  to  the  laws  of 
the  State  of  Texas,  where  the  same  is  made.'^ 

At  the  date  of  these  transactions  the  rate  of 
interest  in  the  State  of  New  York  was  6  per 
cent  and  the  reservation  of  a  greater  rate  ren- 
dered the  contract  void.  Dugan  made  default 
in  the  payment  of  interest,  and  the  whole 
amount  was  declared  due.  Out  of  the  $5,000 
the  sum  of  $2,185.66  was  used  without  iia 
reaching  Dugan's  hands,  to  pay  off  a  prior 
mortgage  upon  the  land.  For  the  purpose  of 
paying  the  Corbin  Banking  Company  for  its 
services  in  procuring  the  loan,  Dugan  executed 
two  other  notes,  and  secured  them  by  a  second 
deed  of  trust  upon  the  same  land.— one  for 
$300,  the  other  for  $450,  both  bearing  10  per 
cent  interest  from  date.  They  were  both  exe- 
cuted and  delivered  in  Texas.  They  were 
made  payable  to  C.  W.  Lewis,  who  resided  in 
Texas,  at  the  office  of  the  Corbin  Banking 
Company  in  the  State  of  New  York.  Lewis 
had  no  pecuniary  interest  in  these  notes,  and 
he  transferred  them  to  the  Corbin  Banking 
Company.  This  suit  was  brought  by  appel- 
lants to  restrain  the  enforcement  of  the  deed 
of  trust  on  the  ground  that  the  contracts  are 
governed  by  the  laws  of  the  State  of  New  York 
and  are  therefore  usurious  and  void.  The  cause 
was  tried  without  a  jury;  and  the  court.,  upon  a 
finding  of  facts  from  which  we  have  taken 
the  foregoing  statement,  rendered  judgment  in 
favor  of  the  defendants. 

The  subject  of  the  conflict  of  laws  of  inter- 
est and  usury  as  affecting  the  enforcement  of 
contracts  has  been  much  discussed,  and  opin- 
ions have  conflicted,  sometimes  as  to  the  law. 
and  at  others  as  to  the  effect  of  different  con- 
ditions of  fact. 

In  the  case  of  Connor  v.  Donnell,  65  Tex. 
174,  this  court  said:  "If  a  note  sued  on  be 
made  in  New  York,   and  be  also  expressly 
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made  payable  at  a  point  in  that  State,  then  the 
question  of  usury  will  be  controlled  by  the  law 
in  New  York.  It  is  believed  that  no  authority 
can  be  adduced  to  the  contrary." 

We  find  a  very  great  number  of  authorities 
announcing  the  same  doctrine  upon  a  like  state 
of  facts.  This  case  contains  also  the  following 
language:  ''Although  a  note  be  actually  made 
and  indorsed  by  citizens  of  Texas  in  New 
York,  and  be  there  discounted  by  a  citizen  of 
New  York  at  a  rate  lawful  in  Texas,  but  usu- 
rious in  New  York,  if  by  the  date  and  tenor  of 
the  note^t  appears  that  the  parties  intended  to 
make  it  payable  in  Texas,  and  contracted  with 
reference  to  the  laws/ of  Texas,  the  courts  of 
this  State  follow  the  authorities  which  hold 
such  a  note  valid,  "—citing  Bullard  v.  Thamp- 
son,  36  Tex.  819;  Depau  v.  Humphreys,  8  Mart. 
N.  8. 1,  and  Chapman  v.  Bobertson,  6  Paige, 
627,  8  L.  ed.  1128.  The  two  cases  last  named 
have  been  much  discussed  and  doubted  and 
opposed  by  courts  whose  decisions  would  hold 
the  contract  now  under  consideration  obnoxious 
to  the  charge  of  usury.  Both  cases  are  criti- 
cised, and  their  correctness  questioned,  by 
Story  in  his  work  on  the  Conflict  of  Laws. 
The  Louisiana  case  is  stated  by  him  as  follows: 
•*  The  note  was  given  in  New  Orleans,  payable 
in  New  York,  for  a  large  sum  of  money,  bear- 
ing an  interest  of  10  per  cent,  being  the  legal 
interest  of  Louisiana,  the  New  York  legal  in- 
terest being  7  per  cent  only.  The  question  was 
whether  the  note  was  tainted  with  usury,  and 
therefore  void,  as  it  would  be*if  made  in  New 
York.  The  Supreme  Court  of  Louisiana 
decided  that  it  was  not  usurious;  and  that, 
although  the  note  was  made  payable  at  New 
York,  yet  the  interest  might  be  stipulated  for, 
either  according  to  the  law  of  Louisiana,  or 
according  to  that  of  New  York."  Page  407. 
The  Supreme  Court  of  the  United  States  has 
approved  this  doctrine  in  the  cases  of  Miller  v. 
Tiffany,  68  U.  S.  1  Wall  298.  17  L.  ed.  540, 
and  GrGmweU  v.  8ae  Cminty,  96  U.  8.  62,  24  L. 
ed.  687.  In  the  case  last  mentioned  the  opin- 
ion contains  the  following  expression:  "When 
the  rate  of  interest  at  the  place  of  contract 
differsrfrom  the  rate  at  the  place  of  payment, 
the  parties  may  contract  for  either  rate,  and 
the  contract  will  govern,"— citing  the  above- 
named  cases,  and  also  Peck  v.  Mayo,  14  Vt.  38, 
and  Butters  v.  Olds,  11  Iowa,  1. 

In  the  case  of  Bullard  v.  Thompson,  35  Tex. 
819,  it  was  said  by  this  court:  "They  [the 
notes]  were  dated  at  Matagorda,  Tex.*  and, 
whether  th^  were  actually  executed  in  New 
York  or  in  Texas,  it  Is  evident  that  the  parties 
intended  them  to  be  paid  in  accordance  with 
the  laws  of  Texas;  otherwise  it  would  seem 
that  they  had  voluntarily  entered  into  a  con- 
tract within  the  State  of  New  York  to  be  exe- 
cuted in  accordance  with  its  laws,  when  the 
contract  was  within  itself  repugnant  thereto  " 

The  case  of  Chapman  v.  Robertson,  as  stated 
by  Story,  was  as  follows:  "  A  citizen  of  New 
York  applied  in  England  to  a  British  subject 
for  a  loan  of  money  upon  the  security  of  a 
bond  and  mortgage  upon  land  in  New  York  at 
the  legal  rate  of  interest  (7  per  cent)  of  that 
State,  and  it  was  agreed  that  the  borrower 
should,  upon  hii  retiim  to  New  York,  execute 
the  bond  and  mortgage,  and  duly  record  the 
same,  and  upon  the  bond  and  mortgage  being 
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received  in  England  the  lender  agreed  to 
deposit  the  money  loaned  at  the  bankers  of  the 
borrower  in  London  for  his  use;  and  the  bond 
and  mortgage  were  executed  and  received,  and 
the  money  paid  accordingly  to  the  bankers. 
The  question  arose  whether  the  transaction  was 
usurious  or  not,  and  that  depended  upon  the 
law  of  the  place  by  which  it  was  to  be  gov- 
erned, whether  by  tne  law  of  England  (where 
interest  is  only  5  per  cent)  or  by  the  law  of  New 
York.  It  was  held  by  the  court  that  the  con- 
tract was  to  be  construed  according  to  the  laws 
of  New  York,  and  therefore  that  a""  bill  to  fore- 
close the  mortgage,  filed  in  New  York,  was 
maintainable,  and  that  the  Law  of  Usury  of 
England  was  no  defense  to  the  suit.  On  that 
occasion  the  learned  chancellor  said  that,  as  no 
place  of  payment  was  mentioned  in  the  bond 
or  mortgage,  the  legal  construction  of  the  con- 
tract was  that  the  money  was  to  be  paid  where 
the  obligee  resided,  or  wherever  he  might  be 
found;  that,  the  residence  of  the  obligee  being 
in  England  at  the  time  of  the  execution  of  the 
bond,  that  must  be  considered  the  place  of 
payment,  for  the  purpose  of  determining  the 
question  where  that  part  of  the  contract  was  to 
be  performed,  and  that  the  execution  of  the 
bond  in  New  York  did  not  make  it  a  personal 
contract  there,  because  it  was  inoperative  until 
received  in  England,  and  the  money  deposited 
with  the  bankers  for  the  borrower;  and  he  con- 
cluded by  saying:  'Upon  a  full  examination 
of  all  the  cases  to  be  found  upon  the  subject, 
either  in  this  country  or  in  England,  none 
of  which,  however,  appear  to  have  decided  the 
precise  question  which  arises  in  this  cause,  I 
have  arrived  at  the  conclusion  that  this  mort- 
gage, executed  here,  and  upon  property  in  this 
State,  being  valid  by  the  lex  situs,  which  is 
also  the  law  of  domicil  of  the  mortgagor,  it  is 
the  duty  of  this  court  to  give  full  effect  to  the 
security,  without  reference  to  the  Usury  Laws 
of  England,  which  neither  party  intended  to 
evade  or  vioMte  by  the  execution  of  a  mortgage 
upon  the  lands  here.'"  Story,  Conf.  L.  pp. 
400,  401.  In  the  opinion  itself  it  is  further 
said:  "  No  doubt  appears  to  have  been  enter- 
tained as  to  the  validity  of  a  loan  upon  a  bond 
and  mortage  actually  executed  in  Ireland  or 
the  colonies,  though  the  loan  itself  was  made 
in  England,  and  was  made  payable  there  to  a 
mortgagee  who  resided  there."  "Here  the  verbal 
contract  for  a  loan  upon  the  security  of  a 
mortgage  upon  lands  in  this  State  was  wholly 
inoperative  until  the  mortgage  and  other  writ- 
ten security  were  executed  in  this  State.  It 
was  a  contract  made  partly  in  this  State  and 
parily  in  England;  and  being  actually  made 
with  reference  to  our  laws,  and  to  the  rate  of 
interest  allowed  here,  it  must  be  governed  by 
them  in  the  construction  and  effect  of  the  con- 
tract as  to  its  validity."  6  Paige,  681-634,  8 
L.  ed.  1181.  1182.  1/  it  be  admitted  that,  in 
the  absence  of  an  express  stipulation  as  to  the 
place  of  the  payment  of  the  debt,  it  was  pay- 
able at  the  residence  of  the  obligor  in  New 
York,  instead  of  the  residence  of  the  payee  in 
England,  the  principle  of  the  decision  will  not 
be  affected,  as  it  was  expressly  placed  upon 
the  ground  that  the  debt  was  payable  in  Eng- 
land. The  case  decided  was  that  a  debt  con- 
tracted in  England  by  a  resident  of  New  York, 
payable  in  England,  and  the  money  received 
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there  by  the  borrower,  secured  by  a  note  and 
deed  of  trust  upon  land  in  the  State  of  New 
York,  which  were  signed  in  that  State,  but  de- 
livered to  the  lender  m  England,  and  stipulat- 
ing for  a  rate  of  interest  lawful  in  New  York, 
but  usurious  in  England,  was  valid  and  en- 
forceable in  a  court  of  New  York.  The  case 
decided  was  in  every  material  respect  similar 
to  the  one  now  before  us.  See  Kilgore  v. 
Dempaeyy  25  Ohio  St  415;  Tawn^end  v.  Riley, 
46  N.  H.  808;  Fife/i  v.  Bemer,  1  Biss.  887. 

In  the  case  of  Arnold  v.  Potter,  82  Iowa, 
195,  the  plaintiff,  who  was  a  resident  of  the 
State  of  Massachusetts,  sued  the  defendant, 
who  resided  in  Iowa,  upon  a  debt  contracted 
in  the  State  of  Massachusetts,  and  payable  in 
the  State  of  New  York,  for  a  rate  of  interest 
usurious  in  both  of  said  States,  but  lawful  in 
Iowa.  The  notes  and  trust  deed  were  delivered 
in  the  State  of  Massachusetts,  and  the  money 
was  received  there  by  the  borrower.  The  de- 
fendant pleaded  usury,  and  contended  that  the 
contract  was  to  be  governed  either  by  the  laws 
of  New  York  or  Massachusetts.  The  plaintiff 
contended  that  it  was  an  Iowa  contract,  and 
made  in  good  faith,  with  reference  to  her  laws. 
The  supreme  court  approved  the  following 
charge  given  by  the  judge  of  the  district  court: 
"If  defendant  went  to  Boston  and  urged  the 
loan,  and  promised  10  per  cent  under  the  laws 
of  Iowa,  and  all  the  arrangements  and  con- 
tracts were  made  as  to  the  laws  of  Iowa  in 
good  faith,  and  no  more  than  10  per  cent  was 
contracted  for,  then  the  defense  fails,  and 
plaintiff  can  recover.  If  the  parties  in  good 
faith  loaned  and  borrowed  the  money  sued  for, 
with  a  full  understanding  that  the  law  of  Iowa 
was  to  govern  as  to  the  interest,  then  the  laws 
of  New  York  and  Massachusetts  can  have  no 
influence  here,  but  the  understanding  of  the 
parties  must  prevail."  In  the  opinion  of  the 
supreme  court  it  is  said:  "Parties  may  in 
good  faith  contract  with  reference  to  the  place 
where  the  payor  resides,  and  where  the  prop- 
erty upon  which  the  security  is  taken  is 
located." 

In  Randolph  on  Commercial  Paper  it  is 
said:  "  If  the  money  is  employed  on  the  land 
mortgaged,  and  borrowed  for  that  purpose,  it 
has  been  held  that  the  lex  loci  rei  nta  should 
apply."  Vol.  1,  p.  28.  And  see  Wharton, 
Confl.  L.  8  510;  Mtch  v.  Eemer,  mpra. 

We  readily  concur  in  the  rule  announced  by 
the  Supreme  Court  of  the  United  States,  and 
the  doctrine  of  the  cases  cited,  which  are  in 
entire  harmony  with  it.  The  doctrine  estab- 
lished that  a  citizen  of  one  State,  contracting  a 
debt  with  a  citizen'  of  another,  may  make  the 
interest  according  to  the  law  of  either,  the 
solution  of  such  a  case  as  the  one  now  before 
us  cannot  long  be  doubtful;  for,  the  contract- 
ing parties  having  the  right- to  enforce  their 
own  wishes  on  the  subject,  the  mere  form  of 
manifesting  their  purpose  cannot  be  treated  as 
of  importance.  There  is  no  reason  why  their 
making  their  contract  in  one  State  instead  of 
in  the  other,  nor  why  their  making  it  payable 
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in  one  State  instead  of  in  the  other,  should 
have  a  controlling  influence  over  the  question. 
Doing  either  will,  in  the  absence  of  other  evi- 
dence, serve  to  show  their  purpose  and  control 
the  result.  But  not  so  when  they  otherwise 
distinctly  provide,  or  when  from  other  facts 
their  intention  can  be  more  satisfactorily  ascer- 
tained. It  must  be  kept  in  view  that  Usury 
Laws  cannot  be  evaded  under  cover  of  naming 
a  State  whose  laws  shall  control  the  contract. 
It  is  difScult,  however,  to  conceive  how  that 
result  can  ever  proceed  from  the  State  of  the 
actual  residence  of  the  debtor  bein'g  named. 
The  difficulty  is  emphasized  when  the  right  of 
the  parties  to  contract  with  reference  to  the 
laws  of  that  State  is  conceded,  without  there 
being  any  difficulty  on  the  subject  except  the 
method  of  developing  the  intention.  It  is  not 
entirely  clear  to  us  that  the  language  contained 
in  the  deed  of  trust,  that  "  the  contracts  em- 
bodied in  this  conveyance,  and  the  notes  se- 
cured hereby,  shall  in  all  other  respects  be  con- 
strued by  the  laws  of  the  State  of  Texas,  where 
the  same  is  made,"  has  reference  to  the  rate  of 
interest,  except  in  a  general  way.  The  ques- 
tion as  it  is  involved  in  this  case  can  hardly  be 
said  to  be  a  question  of  the  construction  of  the 
contracts.  We  think,  however,  that  the  ex- 
pression should  be  taken  as  a  circumstance  to 
be  considered  in  ascertaining  and  giving  effect 
to  the  intention  of  the  parties  to  the  contracts. 

It  is  contended  that  as  the  deed  of  trust  pro- 
vides that  on  failure  of  the  borrower  to  pay 
said  note,  or  either  of  said  coupons,  or  failure 
to  comply  with  any  of  the  stipulations  con- 
tained in  said  deed  of  trust,  the  whole  sum  of 
money  secured  thereby  may  without  notice  to 
the  borrower,  at  the  Option  of  the  lender  or  his 
assigns,  and  at  his  option  only,  be  declared  due 
and  payable  at  once,  and  the  trustee  was 
authorized  to  take  possession  and  sell  the  land; 
and  as  default  was  made  in  the  payment  of  the 
coupon  due  December  1,  1887,  and  the  whole 
amount  was  declared  due,  the  whole  Ave  years' 
interest  became  collectible,  according  to  the 
terms  of  the  contract,  long  before  the  termina- 
tion of  the  Ave  years,  thus  making  the  interest 
reserved  greater  on  the  happening  of  the  con- 
tingency than  12  per  cent  per  annum,  and  the 
contract  usurious  under  the  laws  of  this  State. 
We  do  not  think  that  a  correct  construction  of 
the  contract  will  make  a  greater  amount  of  in- 
terest due  and  collectible  upon  it  than  shall 
have  accrued  on  the  principal,  calculated  up  to 
the  date  of  collection  at  the  rate  named  in  the 
note,  or,  in  other  words,  that  any  unearned  in- 
terest comes  within  the  proper  meaning  of  the 
stipulation.  In  any  event,  we  agree  with  the 
conclusion  of  the  judge  before  whom  the  cause 
was  tried,  that  said  stipulation  "is  to  be  con- 
strued as  a  penalty,  which  will  not  be  en- 
forced except  upon  canceling  the  uneam^  in- 
terest notes,  and  that  it  does  not  make  the  con- 
tract usurious." 

We  find  no  error  in  the  proceedings,  and  the 
judgment  is  affirmed. 
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*1.  The  neg^l^enee  of  the  Ibremaa  of  a 
gmng  in  ^*M*»y  toblocka  pile  which  wm 
ihoved  against  plaintiff,  injuring  hlnL,  because  It 
was  not  blocked^  the  negligence  of  a  fellow  serv- 
ant although  the  foreman  had  authority  to  em- 
ploy and  discharge  plaintiff,  and  the  pislntW  was 
under  his  superintendence  and  control  in  doing 
the  work  in  the  performance  of  which  he  was  in- 
jured. 

S.  Whether  a  aegrUsent  serrant  to  the 
fellow  eerwmnt  of  an  employ^  who  is  injured 
by  the  oarelessnees  of  the  former  depends,  not 
upon  the  relative  ranks  of  the  two  servants,  but 
upon  the  character  of  the  work,  the  negligence 
with  respect  to  which  resulted  in  the  injury. 

8.  The  negligent  performance  or  ond» 
■Ion  to  perf€unn  m,  duty  whieh  the 
magttrr  oiwee  to  his  employes  is  at  common 
law  the  negligence  of  the  master,  whatever 
the  grade  of  the  servant  who  is  in  that  respect 
careless.  The  negligence  of  a  servant  engaged 
In  the  same  general  business  with  the  injured 
servant  is  the  negligence  of  a  fellow  servant, 
whatever  position  the  former  occupies  with  re- 
spect to  the  latter,  as  to  all  acts  which  pertain  to 

*Head  notes  by  OOBuas,  Ch.  J. 


the  duties  of  a  mere  servant,  as  contradistin- 
guished from  the  duties  of  the  master  to  his  em- 
ploy^ 
4.  In  nellons  ftir  demngee  ftir  neprll- 
MneOf  interest  may  be  awarded  or  withheld  in 
uie  discretion  of  the  Jury. 

(January  16*  189L) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  District  Court  for  Stutsman  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  resulting 
from  negligence  for  which  defendant  was  al- 
lege to  Be  responsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  8.  Watson*  for  appellant: 

Prom  FarweU  v.  Btmton  dt  W.  R.  Corp.,  4 
Met.  49,  has  sprung  the  doctrine  of  the  master's 
exemption  from  liability  for  injury  to  one  serv- 
ant by  the  negligence  of  another  in  the  same 
service. 

In  Herbert  v.  Northern  Ptie.  B.Co.,S  Dak.  88. 
affirmed,  116  U.  S.  643,  20  L.  ed.  766,  the  true 
rule  was  declared  by  whicb  it  may  always  be 
ascertained  whether  the  culpable  employ^  is  a 
fellow  servant  within  the  rule,  viz. :  by  consider- 
ing the  character  of  the  act  or  omission  with  re- 
spect to  which  negliffence  is  aU^;ed.  If  such 
act  or  omission  pertain  to  the  performance  of  a 
duty  which  the  master  owed  absolutely  to  his 
servant,  than  he  cannot  escape  liability  by  del- 
egating its  performance  to  another. 


Non.— ICoster,  when  lioMe  for  negUoenee  of  oo- 
mrvant  acting  under  authortty. 

Where  the  negligent  act  of  one  servant  causes^ 
mjury  to  another,  as  the  result  of  the  exercise  of 
the  authority  conferred  upon  him  by  the  master 
over  the  servant  injured,  the  master  Is  liable.  Oon- 
soUdated  CkMd  Co.  v.  Wombaeher,  184  lU.  67,  citing 
Chicago  ft  A.  R.  Ck>.  v.  May,  108  m.  888;  Wabash, 
St  L.  *P.  B.  Oo. V.  Hawk,  lOWest  Bep.187, 121  111. 
268;  North  Chicago  R.  MUl  Ck>.  v.  Johnson,  114  HL 
S7;  Chicago,  M.  ft  St.  P.  B.  Co.  V.  Ross,  118  V.  8.  an,  88 
L.  ed.  787;  Northern  Pac  H.  Co.  v.  Herbert,  116  U.  8. 
817, 20  L.  ed.  756;  Thompson  v.  Chicago,  M.  ft  St.  P. 
B.C0.141M.  Rep.564. 

As  regarda  the  liability  of  the  master,  there  is  no 
difference  between  an  act  of  a  fellow  servant  that 
causes  an  injury  and  a  command  that  produces  the 
ssmerMult.  Oulf  ,  a  ft  8.  F.  R.  Co.  v.  Blohn,  4  L.  R. 
A.  784, 78  Tex.  887.  See  Robinson  v.  Houston  ft  T. 
aB.Co.46Tez.54L 

A  vioe-prtnclpal  or  foreman  represents  the  prin- 
cipal so  far  only  as  his  act  is  the  act  of  the  principal, 
and  so  long  as  be  Is  in  discharge  of  the  duties  which 
the  principal  owes  to  his  employ^,  and  not  as  to 
anTthIng  which  it  is  not  the  duty  of  the  principal  to 
do.  Rossv.  Walker  (Pa.)  27  W.  N.  C.  166,  168.  See 
Patterson  v.  Plttoburg  ft  a  R.  Co.  76  Pa.  888;  Mullan 
V. Philadelpbia ft  8.1Call&S.Co.  78  Pa. 26;  Penn- 
sylvania  ft  N.  T.  <!.  R.  Co.  v.  Mason,  108  Pa.  886; 
Lewis  V.  Sefffert,  8  Gent.  Rep.  7S1,  116  Pa.  628;  Bier 
V.  Standard  Hfg.  Go.  180  Pa.  446. 

A  foreman  of  a  gang  is  a  vice-principal,  if  he  is 
vested  with  the  entire  management,  control  and 
supervision  of  the  particular  work;  but  where  he 
Is  worUng  side  by  side  with  the  other  men,  merely 
leading  the  work  and  giving  immediate  direction 
to  It  and  to  the  men,  sometimes  in  the  presence  of 
soother  person  as  superintendent,  he  is  merely  a 
fdlow  servant.  UndvaU  v.  Woods,  44  Fed.  Rep. 
8B& 

Aroadmaster  having  control  of  the  movements 
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of  a  work  train  and  all  the  trainmen,  with  power 
to  employ  and  discharge  them,  is,  in  respect  to 
the  movements  of  the  train,  a  f^ow  servant  of  a 
section  hand  on  the  train  who  Is  injured  by  a  col- 
lision. Galveston,  H.  ft  S.  A.  R.  Co.  v.  Smith,  76 
Tez.  61L 

The  master  is  not  liable  for  injuries  caused  to 
a  servant  by  a  defective  structure,  appliance  or 
instrumentality,  where  the  furnishing  and  prep- 
aration of  it  is  itself  part  of  the  work  which  the 
servant  is  employed  to  perform,  though  such  in- 
juries may  arise  from  the  negligence  of  another 
servant  employed  upon  a  branch  of  such  work 
differing  from  that  of  the  injured  servant.  Fraser 
V.  Red  River  Lumber  Co.  42  Minn.  680.  See  Foster 
V.  Minnesota  Cent  R.  Co.  14  Minn.  860;  Collins  v.  St. 
Paul  ft  8.  C.  R.  Co.  80  Minn.  81;  Brown  v.  Minne- 
apolis ft  St.  L.  B.  Co.  81  Minn.  868;  Boberts  v.  Chi- 
chago,  St.  P.  M.  ft  O.  R.  Co.  88  Minn.  218;  Lindvall  v 
Wood8,4  L.  R.  A.  798, 41  Minn.  818. 

Although  the  foreman  of  a  mill  may  not  be  the 
fellow  servant  of  a  person  working  in  the  miU  so 
far  as  the  matter  of  providing  safe  and  sound 
machinery  Is  concerned,  he  Is  a  fellow  servant 
while  actually  engaged  with  him  in  sawing.  Say- 
ward  V.  Carlson  (Wash.)  Jan.  89, 1880.  See  Qulncy 
Min.  Co.  V.  Kitt8,48  Mich.  84;  SeU  v.  Rieti  ft  Bro. 
Lumber  Co.  TO  Mich.  478. 

Where  a  workmaft  on  a  railroad  grade  was  in- 
jured by  the  falling  of  a  trestle  upon  which  he  was 
worl^g,  It  was  held  that  all  the  workmen  on  the 
grade,  including  the  foreman,were  fellow  servants. 
Lindvall  v.  Woods,  4  L.  B.  A.  796, 41  Minn.  818.  See 
Kelley  v.  Norcroes,  181  Mass.  606;  Colton  v.  Bichaids, 
188  Mass.  484;  KUlea  v.  Faxon,  186 Mass.  4B6;  Peechel 
V.  Chicago,  M.  ft  St.  P.  B.  Co.  68  Wis.  888;  Qallagher 
v.Plper,16C.B.N.S.60B. 

Fellow  servants,  who  are.  See  noUe  to  Brennan 
V.  Gordon  (N.  Y.)  8  L.  ^  A.  818;  Hunn  v.  Mich- 
igan Cent .  B.  Co.  (Mich.)  7  L.  R  A.  600;  LindvaU  v. 
Woods  (Minn.)  4  L.  B.  A.  786. 
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The  superior  servant  may,  as  io  fact  he 
usually  does,  fulfill  a  dual  function, — that  of 
representing  the  master  in  the  performance  of 
certain  personal  duties  incumbent  upon  the 
latter,  and  also  the  performance  of  other  work 
in  common  with  other  employes. 

Ford  ▼.  Fitehburg  R.  Go.  110  Mass.  241; 
Bough  V.  Texas  d  R  B.  Co.  100  U.  8.  219,  25 
L.  ed.  615. 

While  it  is  Just  and  proper  to  impose  liability 
upon  the  master  for  the  negligent  performance 
of  the  first-named  duties,  no  good  reason  can 
be  assigned  for  its  imposition  in  the  latter  in- 
stance. 

See  McEinney,  Fellow  Servants,  gg  111- 
167,  p.  118,  and  authorities  cited;  iMllon, 
Am.  Law  Concerning  Employer's  Liability, 
24  Am.  Law  Rev.  p.  176.  See  also  Orupin-  v. 
BabbiU,  81  K  Y.  516;  HofnagU  v.  New  York 
Cent.  A  K  R,  R,  Co.  55  N.  Y.  608;  Murphy 
V.  Boston  db  A.  B.  Co.  59  How.  Pr.  197;  Han- 
rathy  v.  Northern  Cent.  R  Co.  46  Md.  280; 
Zeigler  v.  Day,  128  Mass.  152;  Cumberland  C. 
d  J.  Co.  V.  SeaUy,  27  Md.  589;  JBogan  v.  Cen- 
tral P.  B.  Co.  49  Cal.  128;  authorities  cited  in 
17  Am.  &  Eng.  R.  R.  Cas.  516,  notes. 

The  master  cannot  be  held  liable  for  the 
negligent  use  bv  competent  servants  of  tools 
and  proper  appliances,  sufficient  in  themselves 
and  m  proper  repair,  in  cases  where  their  use 
does  not  involve  the  performance  of  some  per- 
sonal duty  of  the  master. 

Howard  v.  Denfier  dB.  G.  R  Co.  26  Fed.  Rep. 
887;  LindvallY.  Woods,  4  L.  R  A.  798,  41 
Minn.  212;  Brown  v.  Winona  d  St.  P.  R  Co. 
27  Minn.  162;  Johnson  v.  Ashland  Water  Co. 
(Wis.)  May  20,  1890;  International  dO.N.  R 
Co.  V.  Hester,  64  Tez.  401,  21  Am.  &  Eng.  R 
R  Cas.  586;  Cappers.  Louisville,  E.  dSi.  L. 
B.  Co.  I  West.  Rep.  287. 108  Ind.  805;  McCosker 
V.  Long  Island  R  Co.  84  N.  Y.  77;  Brick  v. 
Rochester,  N.  T.  dP.  B.  Cb.  98  N.  Y.  211; 
Loughlin  v.  State,  7  Cent.  Rep.  70,  105  N.  Y. 
159;  Husse^s  Case,  8  L.  R  A.  659.  112  N.  Y. 
614;  McKinnon  v.  Norcross,  8  L.  R  A.  820, 
148  Mass.  588;  Ouinn  v.  New  Jersey  L,  Co.  28 
Fed.  Rep.  868;  Meatman  v.  Union  Pae.  B.  Co. 
87  Fed.  Rep.  189. 

The  true  test  in  all  cases  as  to  whether  the 
negligent  servant  is  a  vice-principal  is.  Was 
the  act  with  respect  to  which  he  was  negligent 
one  which  he  was  employed  to  do  for  and  in 
the  place  of  the  master  ? 

Gunter  v.  Oranitetfille  Wg.  Co.  18  S.  C. 
262;  Shearm.  &  Redf.  Neg.  g  1041. 

Mr.  S.  L.  Glajipell*  for  respondent: 

Even  if  the  affirmance  of  the  judgment  in 
this  case  can  only  be  had  by  a  full  and  un- 
qualified adoption  by  this  court  of  the  fellow- 
servant  rule,  the  court  will  then  follow  the 
Supreme  Court  of  the  United  States  and  every 
State  Supreme  Court  which  has  passed  upon 
the  question  as  an  original  proposition  since 
1884,  when  Chicago,  M.  d  St.  P.  R  Co.  v.  Boss. 
112  tJ.  S.  877,  28  L.  ed.  787,  was  decided  and 
the  superior-servant  limitation  ffiven  a  full  and 
unqualified  adoption  by  the  highest  court  in 
this  country. 

Elliot  V.  Chicago,  M.  dSt.  P.  B.  Co.  8L.  R 
A.  868,  5  Dak.  228;  Union  Pac.  R  Co.  v.  Fort, 
84  U.  6.  17  Wall  568.  21  L.  ed.  789. 

By  the  dear  weight  of  authority  it  is  now 
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held  that  the  general  rule,  that  the  master  is 
exempt  from  liability  to  one  servant  for  an  in- 
jury caused  by  the  negligence  of  a  fellow  serv- 
ant, does  not  apply  where  the  injured  servant 
is  inferior  in  rank  to  the  one  by  whose  ne^^ll- 
gence  he  is  iniured,  and  is  under  the  direction 
and  control  of  such  other  and  is  bound  to  obey 
his  orders. 

Beach,  Contrib.  Neg.  g  110;  I>eering,  Neg. 
g  204;  Thomp.  Neg.  p.  1028;  Shearm.  &  Redf. 
Neg.  4th  ed.  g  &»;  Wharton,  Neg.  g  229; 
QraveUe  v.  Minneapolis  d  St.  L.  B.  Co.  10  Fed. 
Rep.  711;  Miller  v.  Union  Pac  R  Co.  12  Fed. 
Rep.  600;  Thompsons.  Chicago,  M.  dSt.P.R 
Co.  14  Fed.  Rep.  564;  Mason  v.  Edison  Mack. 
Works,  28  Fed.  Rep.  228;  Borgman  v.  Omaha 
d  St.  L.  B.  Co,  41  Fed.  Rep.  667;  Slater  t. 
Chapman,  12  West  Rep.  60,  67  Alich.  528; 
Berea  Stone  Co.  v.  Kr<tft,  81  Ohio  St.  287; 
Brown  Y.  Sennett,  68  Cal.  225;  I>enf)er  S.  P.  d 
P.  B.  Co.  V.  DriscoU,  12  Colo.  520;  Kdl^  t. 
Cable  Co.  7  Mont.  70;  Northern  P.  B.  Co.  t. 
(TBrien  (Wash.)  Jan.  1889;  Wabash,  St.  L.  d 
P.  B.  Co.  V.  Hawk,  10  West.  Rep.  187,  121 
111.  259;  Hannibal  d  St.  J.  B.  Co.  v.  Fox, 
81  Ean.  586;  Harrison  v  Detroit,  L.  d  K  R 
O?.  7  L.  R  A.  628,  79  Mich.  409;  Sioux  Citv 
d  P.  B.  Co.  V.  Smith,  22  Neb.  775;  CriewM 
V.  Pittsburgh,  St.  L.  d  C.  B.  Co.  80  W.  Va. 
798,  88  Am.  &  Eng.  R  R  Cas.  282;  Stephens 
V.  Hannibal  d  St.  J.  R  Co.  96  Mo.  221,  28 
Am.  &  Eng.  R.  R  Cas.  588;  Louisville  d  N. 
R  Co.  V.  (MUns,  2  Duvall,  114,  87  Am.  Dec 
486;  Nashville  d  D.  R  Co.  v.  Jones,  9  Heisk. 
27;  Patton  v.  Western  N.  C.  B.  Co.  96  N.  C. 
455,  81  Am.  &  Eng.  R  R  Cas.  298;  Mann  v. 
Oriental  Print  Works,  11  R  L  152;  Couch  v. 
Charlotte,  C.  d  A.  B.  Co.  22  S.  C.  557,  28  Am. 
&  Eng.  R  R.  Cas.  881;  Ayers  v.  Biehmond  d 
D.  B.  Co.  84  Va.  679,  88  Am.  &  Eng.  R  R 
Cas.  269;  Darrigan  v.  New  York  d  N.  E.  R 
Co.  52  Conn.  285;  VanAmburg  v.  Vicktburg, 
S.  d  P.  B.  Co.  87  La.  Ann.  650;  Biehmond  d 
D.  R  Co.  V.  Williams  (YtL)  89  Am.  &  Eng.  R 
R  Cas.  826:  Baldwin  v.  St.  Louis,  K.dN.  W. 
RCo.es  Iowa,  210;  Atlanta  Cotton  Factory 
Co.  V.  i^f)eer,  69  Qa.  187,  47  Am.  Rep.  750; 
Beddon  v.  Union  Pac.  B.  Co.  5  ITUh,  844; 
Hobson  V.  Mew  Mexico  d  A.  R  Co.  (Ariz.) 
28  Am.  &  Eng.  R  R  Cas.  860. 

In  some  States  where  the  superior* servant 
limitation  is  denied  it  is  conceded  that  where  a 
foreman  has  the  power  of  employing,  directing 
and  discharging  the  men  under  him,  he  is  a 
vice-principal. 

McEinney,  Fellow  Servants,  g  64;  Missouri 
Pac.  B.  Co.  V.  Williams,  75  Tex.  4;  Patton  v. 
Western  N.  C.  B.  Co.  96  N.  C.  455,  81  Am.  & 
Eng.  R.  R  Cas.  808;  Chicago,  M.  d  St.  P.  R  Co. 
V.  Boss,  112  U.  S.  877,  28  L.  ed.  787,  17  Am. 
&  Ene.  R  R.  Cas.  514,  note,  and  cases  cited; 
notes  in  17  Am.  &  Eng.  R  R  Cas.  560,  56a 

It  was  clearly  the  duty  of  Withnell,  having 
charge  of  a  crew  of  men  performing  a  danger- 
ous work  in  a  dangerous  place,  to  provide  for 
their  safety.  This  was  an  obligation  of  the 
Company  which  it  had  delegatedto  him. 

Moore  V.  Wabash,  St.  L.  dP.  R  Co.  81  Mo. 
499, 21  Am.  &  Eng.  R  R  Cas.  512;  Lake  Shored 
M.  S.  B.  Co.  V.  LavaUey,  86  Ohio  St  221.  5 
Am.  &  Eng.  R  R  Cas.  549;  Abd  v.  Delawars 
dH.  CancaCo.  5  Cent.  Rep.  615,  118  N.  T. 
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581,  28  Am.  &  Eng.  R.  R  Cas.  497;  Borgman 
y,  Omaha  A  8t,  L,  R,  Co.  41  Fed.  Rep.  671; 
Kdtesf  V.  CabU  Co.  7  Mont  70;  Baldwin  v.  SI. 
LouU,  K.  A  N.  B,  Co.  68  Iowa,  37;  Burlington 
A  M.  B,  Co.  ▼.  Crockett,  19  Neb.  88. 

Ell  was  workiDg  in  a  dangerous  place  by 
reason  of  the  orders  and  directions  of  his  fore- 
man. It  was  not  a  mere  careless  act  done  by 
the  foreman  in  performinir  his  work  as  a  co- 
laborer  or  fellow  servant. l)ut  it  was  a  negli- 
irent  and  nnsktilful  exercise  of  authority  over 
Uie  men  in  his  charge,  which  caused  the  injury 
complained  of. 

CMeoffo  A  A,  B.  Co.  v.  May,  106  HI.  288, 
15  Am.  ft  Eng.  R  R  Cas.  820;  Heckman  v. 
MaekejL  85  Fed.  Rep.  858;  Brown  v.  SenneU, 
6S  Cal.  225. 

Corliss,  (%. «/;,  delivered  the  opinion  of  the 
court: 

This  litigation  has  its  origin  in  an  injury 
sustained  by  plaintiff  while  in  the  employ  of 
the  defendant  He,  with  several  others,  was 
engaged  in  removing  long  piles  from  a  plat- 
form car  to  bents  on  the  north  side  of  the  de- 
fendant's track.  These  bents  were  heavy  tim- 
bers resting  on  piles  driven  in  the  ground,  and 
running  at  right  angles  with  the  track,  and  the 
ends  nearest  to  the  track  were  about  five  feet 
therefrom.  They  were  the  same  height  as  the 
platform  of  the  car.  At  the  time  the  accident  oc- 
curred they  were  covered  over  with  piles  to  with- 
in two  feet  from  the  ends  nearest  to  the  track. 
The  pUes  were  rolled  from  the  car  to  the  bents 
over  two  round  skids  about  eight  inches  in  di- 
ameter, one  end  of  each  of  which  rested  upon 
a  pile  on  the  car,  and  the  other  upon  the  pile 
on  the  bents  which  was  nearest  to  the  track. 
Both  ends  of  the  skids  were  on  the  same  level. 
Reaching  from  the  platform  of  the  car  to  the 
ends  of  the  bents  were  boards  a  foot  wide,  over 
which  the  men  passed  from  the  car  to  the  bents 
in  rolling  the  piles  along  over  the  skids  to  the 
bents,  in  transferring  tne  piles  from  the  car, 
some  of  the  men  rollea  them  with  their  hands, 
uid  others  used  cant-hooks  in  the  work.  One 
of  the  piles  which  was  being  removed  from  the 
car  rolled  from  the  ends  of  the  skids  into  the 

rse  between  the  pile  on  the  bents  nearest  to 
track  and  the  next  pile,  and  pushed  the  lat- 
ter pfle  towards  the  plaintiff,  and  upon  his  leg, 
breaking  the  same  near  the  ankle.  One  of  the 
grounds  upon  which  plaintiff  based  and  seeks 
to  sustain  his  recoveiy  was  the  alleged  negli- 
eence  of  the  foreman  of  the  gang  at  work 
in  failing  to  block  this  pfle  so  as  to  prevent  its 
being  uioved  towards  the  plaintiff.  That 
the  pile  was  not  blocked  at  the  end  where 
plaintiff  was  working  appears  to  be  undisputed. 
There  was  evidence  to  show  that  the  foreman 
was  notified  of  this  fact  before  the  accident. 
While  he  denies  this,  yet  there  was  sufficient 
evidence  to  warrant  a  juty  in  finding  the  fact 
against  his  testimony.  We  are  clear  that  the 
jury  were  authorized,  under  the  evidence,  to 
find  that  plaintiff  was  injured  by  reason  of  the 
n^gence  of  the  foreman,  Withnell,  in  failing 
to  block  the  pUe.  WOl  the  law  hold  the  de- 
fendant responsible  for  this  negligence? 
Against  such  liability,  defendant  invokes  the 
fellow-aervant  rule,  and  our  Statute  embody- 
i]^  it  To  escape  the  force  of  this  rule,  plain- 
tiff contends  that  the  case  is  brought  within 
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the  scope  of  the  superior-servant  limitation  to 
the  fellow-servant  rule,  and  that  such  limita- 
tion has  the  voice  of  weightier  authoritv,  of 
better  reason  and  of  more  numerous  preceaents 
in  its  behalf.  This  issue  of  law  we  are  to  de- 
termine, and  our  investigation  must  run  along 
the  line  of  general  i^nciples;  for  the  adjudica- 
tions upon  this  subject,— so  multitudinous  as 
almost  to  wairant  the  simile,  "thick  as  autum- 
nal leaves  that  strew  the  brooks  in  Vallambro- 
sa," — ^these  adjudications  are  so  discordant, 
enumerating  so  many  rules,  stating  so  many 
limitations,  applying  the  law  to  facts  so 
diverse,  that  one  is  reminded  of  Gibbon's  re- 
mark upon  the  infinite  variety  of  laws  and 
opinions  when  Justinian  entered  upon  the  re- 
form of  condification,— that  thev  were  b^ond 
the  power  of  anv  capacity  to  digest  We  are 
compelled  to  decide  whether  this  superior- 
servant  limitation  shall  be  adopted  in  this 
State.  The  trial  court  dechired  it  to  be  the  law 
in  his  charge  to  the  juiy,  and  refused  to  cbarge 
against  the  adoption  of  the  doctrine,  although 
reouested  to  so  charge  by  defendant's  counsel. 
Whatever  other  ground  of  liability  there  may 
have  been,  the  verdict  cannot  stand  if  the  trial 
judge  erred  in  this  respect,  for  the  verdict  may 
rest  entirely  upon  the  ground- work  of  such  in- 
struction. 

The  foreman,  Withnell,  through  whose  n^- 
ligence  it  is  insisted  that  plaintiff  was  injured, 
had  control  of  the  gang  employed  on  the  work, 
and  was  vested  witn  authority  to  employ  and 
discbarge  the  men,  who  were  subject  to  his  di- 
rection and  supervision.  Hence  it  is  urged 
that  he  was  in  his  position,  and  therefore^  in 
the  prosecution  of  the  woricof  unloading  these 

Eiles,  a  vice-principal,  and  not  a  fellow  servant. 
D  tiiiis  connectiotf  the  authorities  are  cited 
which  sustain  the  doctrine  that  the  station  of 
the  em  ploy  6,  and  not  the  character  of  the  act, 
determines  the  question  whether  the  master  is 
responsible.  In  many  of  the  cases  where  the 
superior-servant  limitation  was  applied,  such 
servant  was  in  fact  the  fellow  servant  of  the 
employ^  injured.  But,  because  of  some  su- 
perior position  occupied  by  him  with  respect  to 
the  servant  inlured,  the  master  was,  by  a  legal 
fiction,  regaroied  as  personally  present  in  the 
person  of  the  superior  servant,  and  made  re- 
sponsible to  one  servant  for  the  manner  in 
which  another  servant  performed  the  duties 
and  labors  pertaining  to  a  servanffi  employ- 
ment Here  lies  the  difference  between  the 
two  rules.  Those  cases  which  preserve  the 
fellow-servant  rule  in  its  full  integrity  bring  the 
facts  of  each  case  to  the  test,  not  of  the  rank  of 
the  negligent  servant,  but  of  the  character  of 
the  negligence  from  which  damage  results. 
Did  the  master  owe  to  his  servant  a  duty  as 
master  ?  Answer  the  inquiry  in  the  affirmative, 
and  he  cannot  escape  a  careless  discharge  of 
that  duty  by  shifting  the  burden  to  the  uioiil- 
ders  of  a  servant,  however  inferior  his  position 
may  be.  The  negligence  of  a  fellow  servant 
has  not  wrought  inlury  in  such  a  case.  It  is 
the  negligence  of  the  master  himself,  because 
that  was  carelessly  done  which  he  was  bound 
to  have  carefully  performed.  The  master 
must  use  due  care  in  supplying  his  servants 
with  safe  appliances,  and  in  providing  them  a 
safe  place  in  which  to  work.  These  are  duties 
of  the  master.    They  are  none  the  less  his  du- 
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ties  because  from  the  necessities  of  business,  or 
for  other  reasons,  he  confides  their  discharge 
to  an  employ^.  His  personal  negligence  m 
this  respect  would  create  liability.  He  cannot 
gain  exemption  from  negligence  of  another  in 
this  regard  by  del^ating  these  personal  duties 
to  another.  This  doctrine  is  sound,  and  it  in 
no  manner  is  a  limitation  of  the  fellow-servant 
rule.  On  the  other  hand,  the  other  doctrine  is 
a  limitation— a  very  important  limitation — of 
that  rule.  It  finds  no  warrant  in  the  cases 
which  first  enunciated  that  rule.  It  rests  on 
no  subsequent  legislation;  and  we  are  firm  in 
the  conviction  that  the  mere  superiority  in  the 
rank  of  .the  negligent  servant — his  right  to  con* 
trol  the  servant  injured,  and  to  employ  and  to 
discharge  him— calls  for  no  modification  of 
the  fellow-servant  rule.  The  bed-rock  of  that 
doctrine  is  that  every  employ^  assumes  the 
risk  of  his  co^mploye's  negligence  as  one  of 
the  ordinary  risks  of  his  work.  Is  a  superin- 
tendent or  foreman  so  much  more  careless  in 
the  performance  of  work  pertaining  to  a  serv- 
ant's duties  than  a  subordinate  employ^  that  the 
lisk  of  the  former's  negligence  is  an  extraor- 
dinary one?  If  work  belonging  to  the  duties 
of  a  servant  be  done  carelessly,  what  conceiv- 
able difference  is  there  whether  the  negligence 
proceed  from  a  commander  or  a  subaUem,  so 
fonff  as  the  master  himself  is  not  personally  at 
fault?  The  superior  servant  is  in  fact  a  fellow 
servant.  The  two  are  engaged  in  the  same 
general  work  for  the  master,  one  using  his 
muscle  chiefly,  and  the  other  perhaps  working 
mainly  with  bis  brain.  The  only  ground  on 
which  the  superior's  relation  as  fellow  servant 
is  ignored  is  the  constructive  presence  in  his 

S^rson  of  the  master,  because  the  master  in  the 
stribution  of  labor  hasakppointed  him  to  work 
(n  the  line  of  superintondenoe  and  control.  But 
this  control,  this  superior  rank,  cannot  lift  him 
above  the  grade  of  a  fellow  servant  into  the 
position  of  a  vice-principal  so  long  as  he  is  en- 
gag^  in  the  work  of  a  servant  only.  If  a 
servant  of  inferior  rank  should  perform  the 
same  work,  he  would  not  be  regarded  as  the 
master;  and  we  are  at  a  loss  to  understand  how 
the  higher  rank  of  the  servant  can  change  the 
nature  of  the  act,  or  increase  the  risk  of  tne  in- 
ferior servant,  so  as  to  render  inapplicable'  the 
fellow-servant  rule.  The  superior  servant  is 
no  more  the  representative  of  the  master  than 
the  inferior  servant,  except  in  the  enlarged 
field  of  his  action,  and  the  wider  scope  of  the 
trusts  confided  to  him.  They  are  both  labor- 
ing for  a  common  master  in  the  same  general 
business;  both,  ultimately  accountable  to  him 
and  employed,  controlled  and  discharged  by 
him,  either  personally,  or  bv  someone  selected 
by  him  for  that  purpose.  The  ultimate  i)ower 
to  employ,  control  and  discharge  is  in  his  hands. 
The  reason  for  the  fellow-servant  rule  applies 
with  full  force  to  the  work  of  a  servant,  what- 
ever the  rank  of  the  servant  who  performs  it. 
It  would  be  an  anomalous  condition  of  the  law 
if  the  negligence  of  one  servant  was  within  the 
ordinary  risks  of  the  employment,  while  the 
negligence  of  another,  no  more  prone  to  care- 
lessness, should  be  without  the  aomain  of  such 
risks  merely  because  he  had  been  set  in  a  hiffh- 
er  place  of  service  bv  reason  of  superior  skiuor 
ability. 
Judffe  Cooley  says:    "In  some  quarters  a 
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strong  disposition  has  been  manifested  to  hold 
the  rule  not  applicable  to  the  case  of  a  servant 
who  at  the  time  of  the  injury  was  under  the 
general  direction  and  control  of  another,  who 
was  intrusted  with  the  duties  of  a  higher  grade, 
and  from  whose  negligence  the  injury  resulted. 
But  it  cannot  be  disputed  that  the  negligence 
of  a  servant  of  one  grade  is  as  much  one  of  the 
risks  of  the  business  as  the  negligence  of  a 
servant  of  anv  other;  and  it  seems  impossible, 
therefore,  to  hold  that  the  servant  contracts  to 
run  the  risks  of  negligent  acts  and  omissions 
on  the  part  of  one  class  of  servants,  and  not 
those  of  another  class.  Nor,  on  grounds  of 
public  policy,  could  this  distinction  be  admit- 
ted, whether  we  consider  the  consequences  to 
the  parties  to  the  relation  exclusively,  or  those 
which  affect  the  public,  who,  in  their  dealings 
with  the  employer,  may  be  subjected  to  risks. 
Sound  policy  seems  to  require  that  the  law 
should  mske  it  for  the  interest  of  the  servant 
that  he  should  take  care,  not  only  that  he  be 
not  negligent  himself,  but  also  that  any  negli- 
gence of  othets  in  the  same  employment  be 
properly  guarded  agninst  by  him  so  far  as  he 
may  find  It  reasonably  practicable,  and  be  re- 
ported to  his  em  ployer ,  if  needful.  And  in  this 
regard  it  can  make  little  difference  what  is  the 
grade  of  the  servant  who  is  found  to  be  negli- 
gent, except  as  superior  authority  mav  render 
Uie  negligence  more  dangerous,  and  conse- 
quently increase  at  least  the  moral  responsibil- 
ity of  any  other  servant  who,  beinff  aware  of 
the  negligence,  should  fail  to  report  it."  Cool- 
ev.  Torts,  548.  Judge  Dillon  is  equally  em- 
phatic against  the  limitation.  Hesavs:  "The 
master  owes  certain  defined,  personal,  unalien- 
able, nonassignable  duties  towards  servants. 
These  duties  may  be  devolved  upon  others  by 
the  master,  but  not  without  recourse  on  him. 

...  In  the  seneral  American  law,  as  I  under- 
stand it,  the  doctrine  of  vice-principal  exists  to 
this  extent,  and  no  further,  viz.:  That  it  is 
precisely  commensurate  with  the  master's  per- 
sonal duties  towards  his  servants.  As  to  these, 
the  servant  who  represents  the  master  is  what 
we  may  call  for  convenience  a '  vice-principal,' 
for  whose  acts  and  neglects  the  master  is  liable. 
Beyond  this  the  master  is  liable  only  for  his 
own  personal  negligence.  This  a  plain,  sound, 
safe  and  practicable  line  of  distinction.  We 
know  where  to  find  it,  and  how  to  define  it. 
It  begins  and  ends  with  the  personal  duties  of 
the  master.  Any  attempt  to  refine,  based  upon 
the  notion  of  *  grades'  in  the  service,  or  what  is 
much  the  same  thing,  distinct  *  departments ' 
in  the  service  (which  'departments'  frequently 
exist  only  in  the  imagination  of  the  judges, 
and  not  in  fact),  will  breed  the  confusion  of 
the  Ohio  and  Kentucli^  experiments,  whose 
courts  have  constructea  a  labyrinth  in  which 
the  judges  that  made  it  seem  to  be  able  to 
'fina   no   end;   in    wandering   mazes    lost.' 

.  .  .  The  real  inquiry  is.  Was  the  injury 
caused  bv  another  servant  one  of  the  ordinary 
risks  of  the  particular  employment?  If  so,  tkte 
grade,  whether  higher,  lower,  co-ordinate,  or 
the  department  of  the  faulty  servant,  is  of  no 
consequence.  It  is  a  condition  of  the  contract 
of  service  that  the  servant  takes  upon  himself 
the  risk  of  accidents  in  the  common  course  of 
the  business,  all  open  and  palpable  risks,  in- 
cluding the  negligence  of  all  fellow  servants  of 
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whatever  gnde  in  the  same  employment"  24 
Am.  Law  Rev.  175.  The  saperior-senrant  doc- 
trine unfairly  discriminates  against  masters 
whose  hosiness  is  of  such  nature  that  grades  of 
flervioe  are  indispensable.  This  case  will  fur- 
nish an  illustration  of  the  truth  of  this  state- 
ment. The  work  with  respect  to  which  With- 
nell,  the  foreman,  was  careless— the  blocking 
of  the  pile — was  the  work  of  a  servant.  Had 
the  same  accident  occurred  in  the  employ  of  a 
master  whose  senrants  were  all  of  tAe  same 
rank,  no  claim  Of  liability  would  be  thought 
of.  The  proprietor  of  a  factory,  of  a  machine- 
shop,  of  a  Doill,  of  any  business  in  which  gra- 
dations of  service  are  not  absolutely  essenUal, 
is  present  in  the  persons  of  his  servants  only  so 
far  as  his  personal  duties  to  his  employ^  are 
coooemed.  But  the  railroad  master,  though 
Argus-eyed  to  discern,  and  Briarean  to  pre- 
vent, the  negligence  of  its  horde  of  vice- prin- 
cipals,—conductors,  as  in  the  Bomb  Cam,  112 
U.  8.  877,  28  L.  ed.  787,  superintendents,  sec- 
tion bosses,  foremen  of  various  gangs  and 
many  others,— would  find  itself  impotent  to 
save  itself  from  enormous  res^ndbility  not  in- 
curred by  many  other  masters,  notwithstanding 
its  utmost  caution  in  the  selection  of  its  em- 
ployes. According  to  this  doctrine,  the  master 
that  has  f  ulN  discharged  all  its  or  his  personal 
duties  may  be  guilty  at  the  same  time  in  as 
many  different  places  of  a  score  of  negligent 
acts  by  oonstruetion  of  law,  although  they  are 
acts  pertaining  to  the  duties  of  a  mere  servant, 
performed  by  one  who  is  in  fact  a  servant,  and 
whose  carelessness  in  this  regard  can  as  fairly 
be  said  to  be  within  the  risks  incurred  by  the 
injured  servant  as  the  carelessness  of  an  em- 
ploye of  lower  rank.  If  there  is  anythinffin 
the  reason  for  the  fellow-servant  rule,  it  applies 
with  even  stronger  force  to  a  class  of  servants 
whose  hisher  position  is  a  guaranty  of  better 
skfll  and  intelligence,  and  consequently  of  the 
exercise  of  greater  care.  Their  enlarged  re- 
aponsibility  to  Uie  master  will  tend  to  make 
them  more  cautious.  Their  compensation  is 
fre^ uentlv  so  large  as  to  make  the  retention  of 
their  positions  very  desirable  to  them.  This 
will  augment  their  caution;  for  negligent  per- 
formance of  duty  would  be  almost  certain  to 
result  in  their  dismissal.  There  is  nothing  in 
the  controlling  power  of  the  superior  servant 
that  warrants  any  difference  in  the  law;  for  it 
cannot  be  said,  as  is  frequentlv  assert^  in 
cases,  that  any  employS  is  Justified  in  submit- 
ting to  the  carelessness  of  a  superior  from  fear 
of  behig  discharged;  and  the  fact  is  that  it  is 
seldom  in  the  power  of  the  injured  servant  to 
anticipate  or  guard  against  the  careless  act  of 
the  fellow  servant  causing  injury  to  him.  If 
be  could  and  did,  the  accident  would  not  hap- 
pen. If  he  ooald  and  did  not,  he  would  be 
himself  negligent,  and  his  recovery  would  be 
defeated.  In  either  case  there  would  be  no 
occasion  for  the  fellow-servant  rule.  The  basis 
of  the  fellow-servant  doctrine  is  not  that  the 
servant  can,  as  a  rule,  be  on  his  guard  against 
his  co-servants'  carelessness,  but  that  he  takes 
the  risk  of  such  negligence  when  he  makes  his 
contract  of  emplo^ent  It  is  said  that  a  serv- 
ant can  exert  an  influence  for  care  upon  a  fel- 
low servant  of  the  same  grade  that  he  could 
not  exert  upon  a  superior  servant  by  whom  he 
had  been  employed,  and  could  be  oiscbarged, 
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and  therefore  in  the  latter  case  the  master  is 
responsible.  If  this  affects  the  question,  then 
the  master  should  have  been  held  liable,  in 
many  cases,  where  the  injured  servant  could 
not  possibly  have  exerted  any  such  influence 
upon  the  negliffent  servant  The  books  are  full 
of  such  cases,  m  none  of  which  was  the  master 
adjudged  responsible.  The  courts  have  held 
that  the  rule  is  **iiot  conflned  to  the  case  of  two 
servants  working  in  company,  or  having  oppor- 
tunity to  control  or  influence  the  coirauct  of 
each  other,  but  extends  to  every  case  in  which 
the  two,  deriving  their  authority  and  their 
compensation  from  the  same  source,  are  en- 
gaged in  the  same  business,  Uiough  in  different 
aepartments  of  duty."  EMden  v.  JF^tehbura 
B,  Co.  120  Mass.  268. 

Many  of  the  cases  holding  the  master  ex- 
empt from  liability  under  tne  fellow-servant 
rule  were,  as  we  have  said,  cases  in  which  the 
injured  servant  could  not  possibly  have  exerted 
influence  over  the  negligent  servant.  Their 
separate  departments  of  service,  or  their  usual 
stations  of  employment,  kept  them,  as  a  rule, 
entirely  aloof  from  each  other.  In  the  follow- 
ing cases  the  relation  of  fellow  servant  was 
held  to  exist  between  persons  who  could  exert 
little,  if  any,  influence  over  each  other:  Qtuibee 
5.  8,  Co.  V.  Merchant,  188  U.  8.  875,  88  L  ed. 
656, — the  carpenter,  the  porter  and  stewardess 
of  a  steam-ship:  8i.  Lauit,  A.  4b  T.  H.  R,  Co. 
V.  Wdtik,  72  T^x.  288,  2  L.  R  A.  888,— fore- 
man of  a  bridge  gang,  and  servants  operating 
train;  EUiot  v.  Chicago,  M.  A  8t,  P.  6.  Co,  5 
Dak.  528,  8  L.  R.  A.  868,— a  section  foreman 
and  a  conductor;  Faffunde$  v.  Central  Pae.  R. 
Co.  70  CaL  97,  8  L.  R  A.  824,— a  laborer  em- 
ployed to  remove  snow  from  track  and  a  con- 
ductor; Baughman  v.  Calaf)era$  County  Super, 
Ct.  72  Cal.  578,— a  conductor  and  brakeman; 
RandaU  v.  Baltimore  4b  0.  R.  Co.  109  U.  8.  478, 
27  L.  ed.  1008,— a  brakeman  and  conductor  of 
different  trains;  Van  Wiekle  v.  Manhattan  R. 
Co.  82  Fed.  Rep.  278,— a  track  repairer  and  an 
engineer:  McMaeter  v.  lUinoie  Cent.  R.  Co.  65 
Mus.  264, — brakeman  of  one  train  and  em- 
ploye on  another;  Naylor  v.  New  York  Cent.  4b 
H.  RRCo.fSS  Fed.  Rep.  801,— engineer  and 
switchman;  Van  Avery  v.  Cnion  Pae.  R.  Co. 
85  Fed.  Rep.  40,— engineers  of  different  trains; 
Connelly  v.  Minneapolis  B.  R.  Co.  88  Minn. 
80, — a  sectionman  and  an  engineer  or  brake- 
man;  Howard  r.  Denver  4b  R.  G.  R  0. 26  Fed. 
Rep.  887, — ^an  engineer  and  fireman  of  differ- 
ent trains;  Houston  4b  T.  C.  R.  Co.  v.  Rider,  62 
Tex.  267;  Oormley  v.  Ohio  4b  M.  R.  Co.  72 
Ind.  81;  Collins  v.  81.  P^ul  4b  8.  C.  R.  Co.  80 
Minn.  81;  aifford  v.  Old  Colony  R.  Co.  141 
Mass.  564,  2  NewEng.  Rep.  175;  Kettsv.  Penn- 
sylvania Co.  (Pa.)  1  Cent.  Rep.  ^;  Whaa- 
Ian  V.  Mad  River  4b  L.  B.  R.  Co.  8  Ohio  St. 
249, — in  each  case  an  engineer  and  a  section- 
man. 

Without  stating  the  relation  of  the  injured 
to  the  negligent  servant  in  each  of  the  follow- 
ing cases,  they  are  referred  to  as  being  in  the 
same  line:  Holden  v.  Fitehburg  R.  Co.  129 
Mass.  268;  Valtet  v.  Ohio  4k  M.  R.  Co.  85  Dl. 
500;  BeselY.New  York  Cent.  4b H.  R.  R.  Co.  70 
N.  Y.  171;  Browny.  Central  Pae.  R.  Co.  (Cal.) 
7Pac.Rep.  447;  Roberts^.  Chicago,  8t.  P.  M. 
4k  O.  R.  Co.  88  Minn.  218;  Brown  v.  Minneap- 
olis 4b  8t.  L.  B.  Co.  81  Mion._558;  Cooper  v. 
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Milwaukee  d  Pr.  du  Ch,  R.  Co.  28  Wis.  668; 
Beine  v.  Ohieoffo  4b  N,  TF.  JR.  O?.  58  Wis.  525; 
Capper  yf.  LouiwiUe,  E.  A  St,  L,  B.  Co.  108  Ind. 
805,  1  West.  Rep.  287;  Henry  v.  Staten  Mind 
B.  Co,  81  N.  Y.  878;  Blake  v.  Maine  Cent.  R. 
Co.  70  Me.  60;  Harvey  v.  New  York  Cent,  A 
H.  B,B,Co.S8  N.  Y.  481. 

The  list  might  be  greatly  enlarged. 

Going  back  to  the  fountain,  we  find  this  idea 
of  exerUon  of  influence  by  the  injured  servant 
as  the  basis  of  the  servant  rule  distinctly  repu- 
diated. In  the  Fartoell  Case,  4  Met.  60,  Chief 
Justice  Shaw  says:  "It  was  strongly  pressed 
in  the  argument  that  although  this  miffht  be  so 
where  two  or  more  servants  are  employed  in 
the  same  department  of  dul^,  where  each  can 
exert  some  mfluence  on  the  conduct  of  the 
other,  and  thus  to  some  extent  provide  for  his 
security,  yet  that  it  could  not  apply  where  two 
or  more  are  employed  in  different  departments 
of  duty  at  a  aistance  from  each  other,  and 
where  one  can  in  no  degree  influence  or  con- 
trol the  conduct  of  the  other.  But  we  think 
this  is  founded  upon  a  supposed  distinction  on 
which  it  would  be  extremely  difficult  to  estab- 
lish a  practical  rule.  .  .  .  When  the  object  to 
be  accomplished  is  one  and  the  same,  when  the 
employers  are  the  same,  and  the  several  per- 
sons employed  derive  their  authority  and  their 
compensation  from  the  same  source,  it  would 
be  extremely  difficult  to  distinguish  what  con- 
stitutes one  department,  and  what  a  distinct 
department,  of  duty.  It  would  vary  with  the 
circumstances  of  every  case.  If  it  were  made 
to  depend  on  the  nearness  or  distance  of  the 
persons  from  each  other,  the  question  would 
immediately  arise.  How  near  or  how  distant 
must  they  be  to  be  the  same  or  different  depart- 
ments? Besides,  it  appears  to  us  that  the  argu- 
ment rests  upon  an  assumed  principle  of  re- 
sponsibility which  does  not  exist.  The  master 
in  the  case  supposed  is  not  exempt  from  liabfl- 
itv  because  the  servant  has  better  means  of  pro- 
viding for  his  safety  when  he  is  employed  in 
immediate  connection  with  those  from  whose 
negligence  he  might  suffer,  but  because  the  im- 
plied contract  of  the  master  does  not  extend  to 
indemnify  the  servant  against  the  negfieence 
of  anyone  but  himself;  .  .  .  and  he  Ib  not  liable 
in  tort  as  for  the  nefflig^noe  of  his  servant  be- 
cause the  person  suffering  does  not  stand  to- 
wards him  in  the  relation  of  a  stranger,  but  is 
one  whose  rights  are  regulated  by  contract,  ex- 
press or  implied.  The  exemption  of  the  master, 
therefore,  irom  liability  for  the  negligence  of  a 
fellow  servant  does  not  depend  exclusively 
upon  the  consideration  that  the  servant  has 
better  means  to  provide  for  his  own  safety,  but 
upon  other  grounds.  Hence  the  separaoon  of 
the  employment  into  different  departments  can- 
not create  that  liability  where  it  does  not  arise 
from  express  or  implied  contract,  or  from  a 
responsibility  created  by  iaw  to  third  persons 
and  strangers  for  the  negligence  of  a  servant." 
It  is  thus  apparent  that  there  is  nothing  in  the 
fact  that  an  inferior  servant  may  not  be  able  to 
exert  any  Influence  for  safety  over  his  superior 
to  Justify  the  refusal  to  apply  the  fellow-serv- 
ant rule.  On  principle,  we  are  opposed  to  the 
doctrine  of  the  Boss  Caee,  112  U.  6.  877, 28  L. 
ed.  787.  We  believe  that  the  true  rule  was 
stated  and  applied  In  Crispin  v.  Babbitt,  81  N. 
Y.  516:  'The  liability  of  the  master  does  not 
12  L.  R.  A. 


depend  ui)on  the  grade  or  rank  of  the  employ^ 
whose  negligence  causes  the  injury.  A  super- 
intendent of  a  factory,  although  having  power 
to  employ  men,  or  represent  the  master  in  other 
respects,  is  in  the  management  of  the  machin- 
ery a  fellow  servant  of  the  other  operatives. 
.  .  .  The  liability  is  thus  made  to  depend  upon 
the  character  of  the  act  in  the  perfonnanoe  of 
which  the  injury  arises,  without  regard  to  the 
rank  of  the  employe  performing  it.  If  it  is  one 
pertaining  to  the  duty  that  the  master  owes  to 
his  servants,  he  is  responsible  to  them  for  the 
manner  of  its  performance.  The  converse  of 
the  proposition  neoeasarily  follows:  If  the  act 
is  one  which  pertains  to  Uie  dutv  of  an  opera- 
tive, the  employ^  performing  it  is  a  mere  serv- 
ant; and  the  master,  although  liable  to  strang- 
ers, is  not  liable  to  a  fellow  servant  for  its  im- 
proper performance."  To  the  same  effect  are 
LindvaUY.  Woods,  41  Minn.  212,  4  L.  R  A. 
798;  Davis  T,  Cental  Vermont  B,  Co.  66  Vt 
84;  StaUY,  Malster,  67  Md.  287;  Indiana  Car 
Co,  V.  Parker,  100  Ind.  191;  Hvesey  v.  Goaer, 
112  N.  Y.  614,  8  L.  R.  A.  659;  Capper  v.  Lou- 
ieviUe,  E.  d8l.L.B,  Co.  108  Ind.  806,  1  West. 
Rep.  287;  Tates  v.  McCullough  Iron  Co.  69  Md. 
870;  Baltimore  Elevator  Co,  v.  Neal,  66  Md. 
488;  MeOovem  v.  Columbus  Iffg,  Co,  80  Ga.  227; 
Lewis  V.  Seifert,  116  Pa.  628,  9  Cent.  Rep.  761; 
Ols(m  V.  St,  Paul,  M,  d  M,  B.  Co,  88  Minn. 
117;  Anderson  v.  Wineton,  81  Fed.  Rep.  628; 
WM  V.  Bichmond  A  D,  B.  Co.  97  N.  C.  887. 
This  list  might  be  added  to,  but  we  are  con- 
cerned, not  so  much  about  the  number  of  cases 
to  be  cited  in  support  of  our  views,  as  about 
the  soundness  oi  our  position  upon  principle. 
We  believe  that  the  fellow-servant  rule  should 
hedge  about  all  masters  without  discrimina- 
tion; that  its  wise  and  Just  barrier  against 
liabilitv  should  not  be  broken  down  by  a  fic- 
tion; that  those  whose  business,  from  its  very 
nature,  necessitates  gradations  of  service  should 
not  be  deprived  of  its  protection  on  account  of 
a  distinction  which  in  no  manner  affects  the 
considerations  which  gave  it  birth,  and  have 
led  to  its  almost  universal  adoption.  We  see 
nothing  to  Justify  the  limitation  doctrine,  ex- 
cept the  increased  safety  of  employes  in  a  dan- 
gerous business;  and  this  applies,  if  at  all, 
equally  to  cases  where  the  two  servants  are  of 
the  same  grade.  But,  so  far  from  augmenting 
thehr  safety,  the  liability  of  the  master  will  have 
the  contrary  effect,  if  it  produces  any  effect  at 
all.  That  servant  will  grow  more  careless 
who,  instead  of  being  exclusively  liable  for  his 
own  negligence,  finds  that  beyond  him  is  an- 
other liability,  so  much  more  desirable  to  the 
injured  servant  that  the  careless  servant  is  in- 
variably lost  sight  of ,— the  liability  of  the  cor- 
poration, against  which  the  verdict  is  more 
easily  secured,  and,  when  obtained,  is  certain 

We  have  assumed  that  our  Statutes  on  this 
question  (%  8768,  Comp.  Laws)  are  only  declar- 
atory of  the  common  law.  But  we  dionot  de- 
cide whether  they  limit  the  liability  of  a  mas- 
ter. They  certainly  impose  upon  him  no 
greater  responsibility  than  the  common  law, 
and,  as  the  question  of  their  restrictive  force 
has  not  been  discussed,  we  do  not  decide  it 
See  Herbert  v.  Northern  P.  B,  Co.  8  Dak.  88, 
on  appeal,  116  U.  S.  642,  29  L.  ed.  756,  and  dis- 
senting opinion. 
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We  are  dear  that  the  trial  court  erred  in  re- 
fasiDgto  charge  the  jury  that  the  negligeDoe 
of  Withnell  in  failing  to  block  the  pile  was  the 
negligence  of  a  fellow  servant,  and  in  instruct- 
ing them  that  it  was  not;  and  for  this  error  the 
judgment  of  the  district  court  is  reversed. 
There  are  other  questions  in  the  case,  on  which 
we  refrain  from  expressing  any  opinion,  as  the 
evidence  on  anew  trial  may  be  materisllY  dif- 
ferent   This  does  not  apply  to  the  question  of 


interest,  and  we  therefore  hold  that  the  trial 
court  erred  in  charging  the  Jury  to  give  the 
plaintiff  interest  on  his  recovery,  without  sub- 
mitting it  to  their  discretion.  "In  an  action 
for  the  breach  of  an  obligation  not  arising  from 
contract,  .  .  .  interest  may  be  given  In  the 
discretion  of  the  jury."    Comp.  Laws,  g  4578. 

Jiidgment  revened,  and  new  trial  ordered. 

All  concur. 
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Biiimtitg  m  ftreiifhttrmin  withoat  m  eow- 
e&teher  attaobed  to  the  engine  Is  negUvenoe 
which  wUl  enttUe  an  employ^  to  recover  forln- 
jurlee  oooasioned  by  deraOment  of  the  train  In 
ruoniiiff  over  a  oow. 

(January  88, 180L) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  Birmingham  City  Court  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Meters.  Hewitt,  Walker  ft  Porter,  for 
appellant 

Me&ere.  £•  T.  Taliaferro  and  Williaaa 
Vanghan,  for  appellee: 

It  was  the  duty  of  the  Company  to  employ 
the  best  machinerv  and  appliances  which  are  in 
use  by  well-regulated  railroad  companies,  and 
to  take  the  best  precautions  against  aanger,  and 
its  omission  of  this  duty— the  failure  to  have 
a  cow-catcher  on  the  engine— was  negligence 
for  which  defendant  is  liable. 

MempAie  di  C.  R.  Co.  v.  Lyon,  63  Ala.  71; 
Alabama  A  O.  8.  R  Co,  v.  Jot^b,  71  Ala.  487; 
Frankford  db  B.  T.  Co.  v.  Philadelphia  A  T. 
J2L  O?.  54  Pa.  845. 

The  jury  having  found  necessarily -that  the 
injury  came  from  the  defects  in  the  engine, 
and  that  the  defective  condition  was  imputable 
as  n^ligence  to  defendant,  the  general  charge 
should  not  have  been  given  for  defendant. 

Note  to  Bajue  v.  Syracuee,  B.  4bN,  t.  R.  Co. 
57  Am.  Rep.  788. 

Stone,  Ch,  J.,  delivered  the  ophilon  of  the 
court: 

The  plaintiff  appellee  in  this  case  was 
the  servant  (brakeman)  in  the  employment  of 
the  appellant  corporation.  He  was  at  bis  post 
of  duty,  and  on  one  of  the  trains  of  the  Rail- 
road Company,  when  the  train  on  which  he 
was  serving  was  deiail^,  and  one  of  his  legs 


was  thereby  so  much  injured  and  mangled  as 
that  he  was  forced  to  submit  to  amputation  of 
the  limb.  The  engine  drawing  the  train— a 
freight  train,  with  loaded  cars— was  without  a 
pilot  or  cow-catcher,  and  the  immediate  cause 
of  the  derailment  was  that  the  train  ran  over  a 
cow,  and  was  thus  thrown  from  the  track.  No 
other  defect  in  the  machinery,  and  none  in  the 
track,  was  shown .  The  contention  of  plaintiff 
was  and  is  that  the  running  of  the  train  with- 
out a  cow-catcher  attached  to  the  engine  was 
negligence  in  the  Railroad  Company,  which 
caused  the  injury,  and  entities  him  to  recover 
under  the  Statute.  Code  1886,  g  2590.  Bo 
much  of  that  Statute  as  pertains  to  this  case 
reads  as  follows:  "When  a  personal  injury 
is  received  by  a  servant  or  employ^  in  the 
service  or  business  of  the  master  or  employer, 
the  master  or  employer  is  liable  to  answer  in 
damages,  to  such  servant  or  employ^,  as  if  he 
were  a  stranger,  and  not  engaged  in  such 
service  or  employment,  in  the  cases  following: 
(1)  When  the  injury  is  caused  by  reason  of  any 
defect  in  the  condition  of  the  ways,  works, 
machinery  or  plant  connected  with  or  used  in 
the  business  of  the  master  or  employer.  .  .  . 
But  the  master  or  employer  is  not  liable,  under 
this  section,  if  the  servant  or  employ^  knew  of 
the  defect  or  negligence  causing  tne  injury, 
and  failed  in  a  reasonable  time  to  give  informa- 
tion thereof  to  the  master  or  employer,  or  to 
some  person  superior  to  himself,  engaged  in 
the  service  or  employment  of  the  master  or  em- 
ployer, unless  he  was  aware  that  the  master  or 
employer,  or  such  superior,  already  knew  of 
such  defect  or  negligence:  nor  la  the  master 
or  employer  liable  under  subdivision  1,  unless 
the  defect  therein  mentioned  arose  from,  or  had 
not  been  discovered  or  remedied  owing  to,  the 
negligence  of  the  master  or  employer,  or  of 
some  person  in  the  service  of  the  master  or 
employer,  and  intrusted  by  him  with  the  duty  of 
seeing  that  the  ways,  works,  machinery  or 
plant  were  in  proper  condition." 

It  was  testified  on  the  trial  that  those  in  con- 
trol of  the  train  knew  the  engine  was 
beinff  run  without  a  cow-catcher,  and  it 
would  over-tax  credulity  to  suppose  that  either 
the  conductor  or  engineer  operating  the  train 
was  ignorant  of  that  fact.    It  was  shown  that 


NoTK.— Master,  not  to  expose  servant  to  eztraor- 
dioarjr  rtek.  See  nof e  to  Mjhan  v.  Louisiana  B. 
L.ft  P.  Oo.  (La.)  7  li.  a.  A  178. 

Duty  of  master  to  warn  servant  of   danger. 
Brasfl  Block  Coal  Co.  v.  Galtney  (Ind.)4  L.  B.  A. 
SBOi 
13L.R.A. 


Duty  of  railroad  oompany  to  provide  safe  ma- 
chinery. Implements,  eto.  Louisville,  N.  A.  ft  C.  B, 
Go.  V.  Buck  (Ind.)  3  L.  R.  A.  680. 

Duty  of  railroad  company  as  to  safety  of  Its  em- 
ployte.  Griffin  v.  Boston  ft  A.  B.  Co.  (Maas.)  1  L. 
B.  A.  006. 
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switch-engines,  on  all  well-regulated  rail- 
roads, are  operated  without  pilots  or  cow- 
catchers, and  satisfactory  reasons  are  given  why 
they  are  so  run.  The  operations  of  switch- 
engines  are  confined  to  stock  yards,  and  to  the 
switching  area  of  the  track.  As  a  rule,  they  are 
much  more  easily  brought  under  control  of  the 
engineer  than  road  engines  are:  firti,  because 
they  move  at  a  much  lower  rate  of  speed;  and, 
teeondly,  because  they  usually  draw  fewer  and 
less-burdened  cars,  and  hence  their  momentum 
is  much  more  easily  overcome.  This,  however, 
can  furnish  no  excuse  or  palliation  in  this  case. 
At  the  time  the  plaintiff  was  injured  the  engine 
was  not  engaged  in  switching,  nor  was  it  within 
the  area  allotted  to  such  operations.  It  was 
drawing  a  freight  train  of  loaded  cars,  and 
could  not  be  cisily  or  speedily  brought  to  a 


stand-still.  All  the  testimony  agrees  thai  the 
cow-catcher  is  useful  in  throwing  obstructions 
from  the  track;  that  they  are  in  general  use 
alike  on  passenger  and  freight  train^;  and  that, 
when  used,  derailments  by  obstructions  on  the 
track  are  less  likely  to  occur.  And  there  is  no 
testimony  that  thev  are  a  new  invention,  or 
one  the  utility  of  which  is  in  dispute  or  doubt 
in  the  minds  of  railroad  men.  it  is  common 
knowledge  that  they  have  long  been  in  general, 
if  not  universal,  use  on  railroads.  The  dty 
court  did  not  err  in  refusing  to  let  the  witness 
Elmore  testify  about  another  case.  Nor  waa 
there  error  in  refusing  to  give  the  general 
charge.  I/munOe  A  KB,  Co,  v.  ^aa  (Ala.) 
present  term. 
Affirmed, 
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T.  D.  EELLOQQ,  Appt., 

V. 

W.  0.  COCHRAN  et  <d.,  BetpU. 
(SrCaLlOS.) 

1.  The  power  of  »  eovrt  to  restore  to 
opifcoityi  under  Code  Civ.  Proc.,  1 1706,  peoreoDs 
adjudged  Insane  or  Imcompetent,  Is  applicable 
only  to  incompeteot  persons  for  whom  guar- 
dians have  been  appointed  under  1 1704. 

8.   A  person  eommitted  to  aa  insane 

.  asylnm  is  restored  to  his  le^r^^  e»- 
paeity  to  sne  by  his  disoharge  from  the  asy- 
lum by  tbe  resident  physician.  In  accordance 
with  the  Statutes  (PoL  Code,  1 2197:  Act  March 
9, 188S;  Beer.  PoL  Code,  p.  860). 

8*  The  order  of  commitment  of  a  person 
to  an  insane  asylvun  is  not  oonciusive  evi- 
dence against  him«  In  an  action  for  the  malicious 
prosecution  of  him  as  an  insane  person. 

4.  A  rehearing  will  not  be  i^ranted  in 
order  to  consider  points  not  made  Id  the  argu- 
ment upon  which  the  case  was  originally  sub- 
mitted. 

(December  19, 180a) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles  Coun- 
ty in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  a  malicious  prosecution 
of  plaintiff  as  an  insane  person.    Eevened, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  J.  H.  Damron  and  Chapman 
Brothers  for  appellant. 

Messrs,  Wells*  Gnthrie  Ss  Lee,  for  re- 
spondents Cochran  «<  ai,: 

All  contracts  of  a  lunatic,  or  person  of  un- 
sound mind,  made  after  an  inquisition  and 
confirmation  thereof,  are  absolutely  void,  until 
by  permission  of  the  court  he  is  allowed  to 
assume  control  of  bis  property. 

VAmoureuwr.  OroAy,  :2  Paige.  423,  2L.  ed. 
073;  Wadsw<yrih  v.  SharpsUen,  8  N.  T.  888; 
Bugles  v.  Joms,  5  L.  R  A.  685,  116  N.  T.  67. 

In  such  cases  the  lunacy  record,  as  long  as 
it  remains  in  force,  is  conclusive  evidence  of 
incapacity,  and  from  the  time  of  the  adjudica- 
12L.RA. 


tion  of  insanity  until  the  restoration  to  reason 
has  been  ludidally  determined  the  person  de- 
clared to  be  of  unsound  mind  is  the  ward  of 
the  court  and  is  legally  an  incompetent  person. 
Bedden  v.  Baker,  86  Ind.  196;  L'Amourtux 
V.  Crosby,  Wadstoorth  v.  Sharpsteen,  supra/ 
Wadsworth  v.  Sherman,  14  Barb.  169;  Leonard 
V.  Leonard,  14  Pick.  280;  Imhoffv,  Witmer,  81 
Pa.  245;  Be  Patterson,  4  How.  Pr.  84;  MeCor- 
mick  V.  Littler,  85  111.  65. 

On  petition  for  rehearing. 

Such  an  action  as  the  present  cannot  be 
maintained  where  the  complaint  does  not  aver  a 
reversal  of  the  Judgment  or  commitment  com- 
plained of,  and  as  well  also  an  allegation  that 
the  same  was  obtained  by  perjnry  or  suborna- 
tion of  perjurv,  fraud  or  collusion. 

An  action  for  malicious  prosecution  cannot 
be  nudntained,  unless  the  prosecution  upon 
which  the  action  is  based  has  been  ended  in 
the  plaintiff's  acquittal. 

Mibbing  v.  Epde,  50  CaL  206;  Steel  v.  WU- 
liams,  18  Ind.  161;  Orescent  City  L.  S  L.  db  8. 
H.  Co,Y,  Butchers  Union  8.  H,  A  L,  S,  L,  Co, 
120  U.  S.  141,  SOL.  ed.  614;  1  Hilliaid,  Torts, 
8d  ed.  p.  450;  Cooley,  Torts,  p.  181;  WaUcer  v. 
Martin,  48  111.  508;  MiUffr^.  iWo.  2Abb.  Pr. 
1;  Cloon  V.  Qerry,  13  Gray.  201;  Seteranee  v. 
Judkins,  78  Me.  876;  StewaH  v.  Sonnebom,  38 
U.  S.  187, 35 L.  ed.  116;  Saylesr. Briggs,  4  Met. 
421. 

And  this  applies  equally  to  a  civil  proceed- 
ing. 

O^Brien  v.  Barry,  106  Mass.  800;  StewaH  v. 
Sonnebom,  supra;  Dunlap  v.  Olidden,  81  Me. 
485. 

Where  the  complaint  shows  a  conviction,  it 
is  fatal  to  the  suit  for  malicious  prosecution. 

Miller  v.  Deere,  sfipra. 

The  complaint  in  the  action  for  malicious 
prosecution  must  show  on  its  face  the  termi- 
nation of  such  prosecution  in  favor  of  the 
plaintiff,  the  party  prosecuted. 

Stetoart  v.  Sonnelorn,  supra;  Wood  v.  Lay- 
cock,  8  Met.  (Ey.)  134;  Spring  v.  Besore,  12  B. 
""       558;  1  Hilliaid,  Torte,  8d  ed.  p.  451. 
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diflooyered  evidence  and  a  Terdict  of  not  guilty 
returned,  is  conclnsive  evidence  of  probable 
cause  in  a  subsequent  action  for  malicious 
prosecution,  unless  the  complaint  avers  and 
the  evidence  shows  that  it  was  obtained  through 
perjury  or  fraud,  etc. 

fiarlur  v.  Bnntington,  7  Gray,  86;  Parker 
V.  Fartev,  10  Cush.  279;  Grijb  v.  Seilan,  2 
Dev.  &  B.  L.  492;  OUmenU  v.  Odtniea  Esteor 
wUing  Apparatus  Co,  67  Md.  461;  Oreeeent 
OUsf  L,  8.  L.  d  8,  H,  Co.  v.  Butehen  Union 
a.  K  A  X.  8.  L.  Oo.  120  U.  8. 141,  80  L.  ed.6l4; 
Adarm  v.  BiekneU  OxA.)  Nov.  26,  1890,  and 
the  cases  collated  -therein;  PhiUipi  v.  kola- 
matoo,  68  Mich.  88;  Satfile  v.  BdberU,  1  Ld. 
Ravm.  874;  PoUard  v.  Ewin;  2  Show.  60; 
Fmer  V.  Bristow,  Dougl.  215. 

The  plaintiff  cannot  recover  in  an  action  for 
malicious  prosecution  without  producing  the 
record  of  his  acquittal 

WiOiatM  V.  Woodhaum^  8  Dev.  L.  257. 

MeMn.  Oottsehalk  ft  Imcikmi  for  re- 
spondent Wemigk. 

Vancllel^  C,  filed  the  following  opinion: 
The  purpose  of  this  action  is  to  recover  from 
the  defendants  damages  for  a  malicious  prose- 
cution of  the  plaintiff  as  an  insane  person,  and 
causing  him  to  be  unlawfully  arrested  and 
committed  to  the  insane  asylum  at  Stockton. 
A  demurrer  to  the  complaint  was  sustained  by 
the  court  The  plaintiff  declined  to  amend 
his  complaint,  and  final  judgment  was  there- 
upon 'rendered  against  him,  dismissing  his 
complaint,  and  for  costs,  from  which  he  ap- 
peals on  the  judgment  roll  The  grounds  of 
demurrer  are  that  the  complaint  does  not  state 
facts  suflScient  to  constitute  a  cause  of  action, 
and  "that  it  appears  upon  the  face  of  the  com- 
plaint that  the  plaintiii  has  not  the  legal  capac- 
ity to  sue  herein."  The  substance  of  those 
parts  of  the  complaint  relevant  to  these  grounds 
of  demurrer  is  as  follows:  That  on  January  28, 
1869,  the  defendants  willfully,  maliciously,  un- 
lawfuUy  and  without  probable  cause,  "caused 
and  procured  the  plaintifl  to  be  arrested  and 
committed  to  the  state  insane  asylum  at  Stock- 
ton, State  of  California,  on  the  charge  of  in- 
sanity; that  under  and  by  virtue  of  said  com- 
mitment plaintiff  was  unlawfully  and  against 
his  will  detained  and  imprisonea  in  said'  state 
insane  asylum,  at  Stockton,  on  said  charge  of 
insanity,  for  and  during  the  period  from  said 
28th  day  of  January,  1889,  up  to  and  includ- 
ing the  20th  day  of  February,  1889,  whereupon 
said  plaintiff  was  then  and  there  given  leave  of 
absence,  and  afterwards,  to  wit,  April  18, 1889, 
was  discharged;  that  plaintiff  was  not  on  said 
28th  of  January,  1889,  or  ever  at  any  other 
time,  before  or  since  said  day,  dangerously  in- 
sane, or  insane  at  all,  nor  was  he  at  any  of  said 
times  so  far  disordered  in  his  mind  as  to  injure 
health,  person  or  property,  all  of  which  was 
known  by  said  defenoants  before  and  at  the 
time  of  said  arrest  and  commitment." 

The  learned  counsel  fw  respondents  contend 
that  the  demurrer  was  properly  sustained,  on 
the  ground  that  the  plaintiff  had  not  legal 
capacity  to  sue,  for  the  reasons:  (1)  that  it 
appears  on  the  face  of  the  comprint  that  the 

Studntiff  had  been  adjudged  to  be  insane  on 
anuary  28,  18S9,  by  the  judge  of  a  court  of 
record,  pursuant  to  section  2217  of  the  Political 
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Code,  relating  to  commitments  to  the  state  in- 
sane asylums;  and  (2)  that  such  adjudication  is 
conclusive  upon  the  phdntiff,  not  only  that  he 
was  insane  at  the  time  he  was  so  adludged,  but 
that  he  continued  to  be  insane  at  the  time  this 
action  was  commenced,  unless  before  tiiat  time 
he  had  been  found  to  be  of  sound  mind,  and 
capable  of  taking  care  of  himself  and  prop- 
erty, as  authorize  by  section  1766  of  the  Code 
of  Civil  Procedure.  It  is  true  thatwhere  guard- 
ians have  been  appointed  for  persons  who,  by 
reason  of  their  insanity,  imbecility  or  habitual 
drunkenness,  are  mentally  incompetent  to  man- 
age their  property,  under  statutes  in  other 
States  similar  to  article  2,  title  11,  pt.  8,  of  our 
Code  of  Civil  Procedure  (gg  176a-1766),  it  has 
been  held  that  an  adjudication  of  such  incom- 
petency is  conclusive  against  all  persons  deal- 
ing with  the  ward  until  he  is  restored  to  capac- 
ity to  manage  his  own  affairs,  by  an  order  of 
court  similar  to  that  authorized  by  section  1766 
of  the  Code  of  Civil  Procedure. 

The  cases  otWadtworth  v.  Sharpen,  8  N. 
Y.  888.  and  Imhoffy,  Witmer,  81  Pa.  248,  are 
fair  samples  of  the  strongest  cases  to  this  effect. 
In  the  latter  case  the  court  said:  "The  object 
of  the  Statute  was  protection  and  guardianship 
over  persons  and  estates  of  parties  wanting 
capacity  to  take  proper  care  of  either,  and  to 
preserve  Uie  property  of  such  from  being 
squandered  or  Improvidently  used  to  their  own 
injury  and  that  of  their  famiUas,  if  they  have 
any.  It  is  not  necessary  to  adduce  reasons  to 
prove  the  self-evident  proposition  that,  to  ad- 
mit the  capacity  of  control  to  exist  in  the  luna- 
tic or  habitual  drunkard  over  his  estate,  after ' 
inquisition  settiing  his  condition  in  this  re- 
spect, or  submit  it  to  be  controverted  by  evi- 
dence of  lucid  intervals  or  sobriety  at  the 
moment  of  contracting,  would  leave  the  estates 
of  these  unfortunate  dasses  about  as  much  ex- 
posed as  before  proceedincs  had  in  regard  to 
them.  The  inquisition  and  decree,  standing  of 
record,  was  intended  for  notice  to  all  the 
world  of  the  incapacity  of  the  particular  party 
to  contract  It  is  the  judgment  of  the  law  to 
this  effect,  and,  as  a  consequence,  his  acts  in 
regard  to  his  property  are  absolutely  void  while 
the  condition  exists.^ 

In  the  case  cited  from  8  N.  T.  the  court  said: 
"The  right  of  the  committee  to  the  custody 
and  control  of  the  property  is  not  superseded 
during  the  drunkard's  sober  intervals,  and 
thererore,  during  such  intervals,  the  drunkard 
has  no  more  authority  to  deal  with,  or  dispose 
of,  tbe  property,  than  while  he  is  in  a  state  of 
intoxication.  If  it  were  otherwise,  the  pro- 
ceedings would  furnish  a  very  ineffectual  se- 
curity against  waste  and  improvidence.  £very 
transaction  would  be  open  to  litigation  upon 
the  question  whetber  it  took  place  while  the 
drunkard  was  in  a  state  of  sobriety  or  intoxica- 
tion, and  tbe  committee  could  not  execute  his 
trust  with  safety  to  himself,  or  benefit  to  the 
drunkard  or  his  family." 

These  quotations  are  made  merely  to  show 
that  the  reasons  assigned  in  those  cases  for 
holding  an  adjudication  of  incompetency  con- 
clusive until  set  aside  cannot  be  applied  to  tbe 
order  of  a  ludge  in  this  State  committing  a 
person  to  the  state  insane  asylum,  under  the 
provisions  of  the  Political  Code,  although  they 
may  be  applicable  to  adjudications  of   our 
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courts  in  proceedings  had  nnder  section  1766 
of  the  Code  of  Civil  Procedure.  But,  whether 
the  reasons  assigned  in  those  cases  are  to  be 
considered  suffldent  for  holding  an  adjudica- 
tion of  incompetency,  under  section  1766  of 
the  Code  of  Civil  Procedure,  conclusive  against 
the  person  adjudged  incompetent  until  set 
aside,  as  therein  provided,  need  not  be  decided 
in  this  case,  since  it  seems  clear  that  the  pro- 
ceeding against  insane  and  other  mentally  in- 
competent persons,  authorized  by  the  Code  of 
CivH  Procedure,  is  entiielj  distinct  from  the 
proceedings  authorized  by  the  Political  Code 
for  the  commitment  of  insane  persons  to  the 
state  insane  asylum.  The  provision  in  section 
1766  of  the  Code  of  Civil  Procedure  authoriz- 
ing the  court  to  restore  the  person  adjudged 
insane  or  incompetent  to  capacity  is  only  ap- 
plicable to  persons  adjudged  insane  or  incom- 
petent, and  for  whom  guardians  have  been 
appointed  under  section  1764  of  the  same 
Code.  The  application  of  it  to  persons  com- 
mitted to  the  asylums  would  be  utterly  incon- 
sistent with  the  government  of  those  institutions 
according  to  the  requirements  and  regulations 
of  the  Political  Code.  After  a  person  has  been 
committed  to  either  of  the  insane  asylums  on  a 
charge  of  insanity,  and  received  into  the  asy- 
lum, no  court  in  this  State  is  authorized  to 
discharge  him  therefrom,  or  to  restore  him  to 
the  capacity  of  a  sane  person,  under  any  cir- 
cumstances, except  upon  writ  of  habeas  cor- 
pus. The  power  to  discharge  him  otherwise 
than  upon  habeas  corpus  is  vested  exclusively 
in  the  officers  of  the  asylum.  Section  2197  of 
the  Political  Code  provides:  "Insane  persons 
received  in  the  asylums  must,  upon  recovery, 
be  discharged  therefrom."  This  implies  the 
power  to  determine  whether  or  not  the  patient 
has  recovered.  By  an  Act  of  March  9,  1886, 
the  resident  physician  is  authorized,  and  it  is 
made  his  duty,  to  discharire  persons  who  have 
been  improperly  committed.  Deer.  Pol.  Code, 
p.  850.  By  another  Act  of  March  0,  1886 
(Deer.  Pol.  Code,  p.  842),  it  is  provided  that 
the  kindred  or  friends  of  an  inmate  of  the 
asylum  may  apply  to  the  judge  who  committed 
him  for  an  order  to  be  directed  to  the  trustees 
of  the  asylum  for  his  removal  to  their  custody, 
and,  upon  their  proving  that  they  aie  capable 
and  suited  to  take  care  of  him,  and  to  give 
protection  against  his  insane  acts,  the  judge 
may  issue  the  order.  But  the  Act  further  pro- 
vides that  "the  trustees  shall  reject  all  other 
orders  or  applications  for  the  release  or  re- 
moval of  any  insane  person,  except  the  order 
of  a  court  or  Judge  on  proceedings  in  habeas 
corpus."  See  also  a  like  provision  in  section 
19  of  "An  Act  to  Provide  for  the  Future  Man- 
agement of  the  Napa  State  Asylum."  approved 
March  6,  1876  (Stat.  1876-76,  p.  188). 

It  would  seem,  therefore,  not  only  that  the 
power  to  discharge  an  inmate  of  the  asylum 
18  vested  solely  in  the  officers  of  the  asylum, 
but  that  such  power  is  to  be  exercised  upcm 
one  of  two' grounds  only:  (1)  that  the  insane 
inmate  has  recovered;  and  (2)  that  he  had  been 
improperly  committed.  I  think  the  effect  of 
a  discbarge  on  either  ground,  if  no  guardian 
had  been  appointed  under  the  Act  of  March  9, 
1885  (Deer.  Pol.  Code,  p.  842),  would  be  to 
restore  the  person  discharged  to  legal  capacity 
to  sue.  A  discharge  on  the  first  ground  is  an 
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adjudication,  by  competent  authority,  that  the 
person  had  recovered  from  insanity:  and  a  dis- 
charge on  the  second  ground,  by  like  author- 
ity, overrules  or  nullifies  the  order  of  commit- 
ment, and  leaves  the  person  committed  in  the 
•same  status,  as  to  capacity  to  sue,  that  he  was 
in  before  he  was  committed.  Civil  Code,  §  40. 
Besides,  I  think  the  order  of  commitment  is 
not  conclusive  evidence  against  the  plaintiff  in 
this  action  of  his  insanity  at  any  time,  or  of 
probable  cause  for  the  prosecution  of  which 
he  complains;  for,  if  it  is  so,  it  is  difilcalt  to 
conceive  how  he  is  to  prove  a  cause  of  action 
which  depends  upon  the  truth  of  his  averments 
that  he  was  not  insane  to  the  degree  required 
by  section  2217  of  the  Political  Code,  or  at  all, 
at  the  time  the  order  was  made,  and  that  the 

grosecution  was  without  probable  cause.  If 
e  is  estopped,  by  the  order  of  commitment, 
from  proving  these  averments,  it  would  seem 
to  follow  that  no  action  for  a  malicious  prose- 
cution on  a  charge  of  insanity,  resulting  in  an 
order  of  commitment,  can  be  maintained;  yet 
the  authorities  sanction  such  actions.  Cooley, 
Torts,  §  176  et  mq. 

That  the  order  of  commitment  would  not 
thus  estop  or  conclude  the  plaintiff  in  a  pro- 
ceeding by  writ  of  habeas  corpus  is  obvious, 
and  we  have  seen  that  it  is  not  final,  or  con- 
clusive as  to  the  resident  physician  of  the  asy- 
lum, whose  duty  it  is  to  aisregard  it,  if.  in  lus 
opinion,  it  was  not  properly  made.  Lideed« 
the  final  determination,  as  to  whether  the  per- 
son committed  is  insane  or  not,  is  to  be  made 
and  announced  by  the  resident  physician  of 
the  asylum.  The  proceeding  before  the  judge 
is  only  preliminaiy,  and  is  analogous  to  the 
preliminary  examination  of  a  crinunal  charge 
by  a  magistrate.  As  the  only  ground  of  <& 
murrer  argued  here  is  that  the  plaintiff  has 
not  the  legal  capacity  to  sue,  and  no  particular 
in  which  the  complunt  fails  to  state  a  cause  of 
action  has  been  suggested  by  counsel,  or  dis- 
covered, I  think  the  Judgment  should  be  re- 
versed, and  the  court  below  directed  to  over- 
rule the  demurrer. 

Per  Cvriajn: 

For  the  reasons  given  in  the  foregoing  opin- 
ion the  judgment  u  reverted,  and  the  court  below 
directed  to  overrule  the  demurrer. 

A  petition  for  rehearing  was  subsequently 
filed  and  on  January  17,  1891.  the  following 
opinion  was  handed  down  in  response  thereto: 

Per  Curiam: 

In  submitting  this  case  for  decision,  respon- 
dents argued  but  a  single  point  raised  by  their 
demurrer  to  the  app^ant's  complaint  We 
considered  that  objection,  and  decided  it  cor- 
rectly. In  their  petition  for  a  rehearing,  other 
objections  to  the  complaint  are  called  to  our 
attention;  but  we  have  decided — and  with 
manifest  propriety— that  we  will  not  grant  a 
rehearing  in  order  to  consider  points  not  made 
in  the  argument  upon  which  the  case  was  orig- 
inally submitted.  A  respondent  whose  de- 
murrer has  been  sustained  by  the  superior 
court  ought  to  fairly  present  in  this  court 
every  objection  upon  which  he  relies.  We 
cannot  be  expected  to  scrutinize  the  record  for 
the  purpose  of  discovering  points  which  coun- 
sel have  not  taken  the  trouble  to  specify. 

Rehearing  denied. 


1800. 
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UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DISTRICT  OP  NEW  YORK. 


NATIONAL  PROGRESS  BUNCHING  MA- 
CHINE CO. 

V, 

JOHN  R.  WILLIAMS  CO. 

(44Eed.Bep.iga) 

1*  A  eambi]Ubti<ni  to  be*  patentalile  must 
not  only  be  new,  but  It  must  produoe  a  new  re- 
sult, or  an  old  result  In  a  better  way. 

S.  Anew  result  iirodiieedb|r»eoaibiiii^ 
tUna  of  old  elements  must  be  due  to  their  oo- 
operatire  action;  they  must  so  act  that  each  qual- 
ifies erery  other.  If  they  act  Independently,  or 
It  one  acts  independently  of  the  others,  it  is  an 
aggregation  and  not  a  patentable  combination. 

3.  ▲  patent  Ibr  m  elMjr  i«— ***fc*«»y  au^ 
ebliie  which  consists  of  a  combination  of  old 
elements,  one  of  which  is  a  **bunch  receiver**  or 
receptacle  which  performs  no  function  except  to 
hold  Che  bunch  after  it  is  finished  instead  of  let- 
ting it  fail  to  the  floor  or  into  a  box,  or  into  the 
liand  of  the  operator,  is  invalid  because  there  is 
only  an  aggregation  of  the  parts  and  not  a  com- 
bination, the  function  of  the  other  parts  being 
entirely  independent  of  the  bunch  receiyer. 

4.  An  nnngnnllx  speelfle  deeeription  of 
tlie  pnrts  in  m  dnlm  for  m  oombinatlon 
of  elements*  all  of  which  are  old,  where  the 
patent  is  only  for  an  improvement  upon  prior 
machines,  cannot  be  broadened  by  construction 
so  as  to  cover  the  use  of  a  combinatiob  which 
leaves  out  some  of  the  elements  described. 

(December  8, 180a) 


BILL  in  equity  to  restrain  the  alWed  in- 
friDgement  of  letters  patent  No.  fil,676, 
granted  December  1,  1886»  to  Nicholas  H. 
Borgfeldt  and  Adolph  C.  'Schatz  for  an  Im- 
proved dgar-buncbing  machine.    D%mni9$ed. 

The  machine  is  designed  to  produce  auto- 
matically tbe  inner  part  or  bnnch  of  a  cigar. 

This  controversy  relates  to  the  following 
claim  of  the  patent: 

(9).  In  a  bunch- machine,  the  combinatioii  of 
the  cylinder  B,  having  notched  disk  D,  and 
chate  0,  with  tbe  recfprocating  hopper  I,  re- 
dprocating  plunger  L,  apron  M,  sliding  frame 
N,  having  roller  «,  and  a  bunch  recdver  R, 
substantially  as  specified. 

The  further  facts  appear  in  the  opinion. 

Met$r§.  Brt— en  ^  if  n^tith,  for  complain- 
ant: 

The  ninth  claim  of  complainant's  patent  cov- 
ers a  patentable  combination. 

Sugar  Apparatu$Mfg.Co,  v.  Taryan  Mfg,  Co. 
48  Fed.  Rep.  140;  Holme*  Burgtar  Alarm  TOeg. 
Co.  V.  Domestic  Teleg,  it  TeUph,  Co,  4d  Fed. 
Rep.  220, 

The  complainants  cannot  be  regarded  as 
claiming  a  new  combination  of  new  elements, 
but  they  seek  to  hold  by  their  patent  a  new 
combination  of  old  elements,  for  the  purpose 
of  producing  a  new  result.  Such  a  combina- 
tion is  favorably  receivable;  and  the  complain- 
ant is  entitled  to  invoke  in  its  behalf  the  doc- 
trine of  equivalents.  Anyone  will  not  be  at 
liberty,  because  these  elements  are  old,  to  sub- 
stitute for  one  well-known  and  old   element 


NosB.— Patent  for  comMnotloiit. 
A  patent  for  a  combtaiatlon,  where  the  inventor 
Is  not  a  pioneer  in  the  art,  must  be  strictly  con- 
strued. Laphami>od«eOo.v.8everln,«)Fed.Bep- 
368;  dtinff  Union  Water-Meter  Go.  v.  Desper«  101 U. 
&  887,  25  li.  ed.  1008;  Goodyear  Dental  Y.  Go.  v. 
Daris,  lOB  U.  8. 227,  86  L.  ed.  IJia 

A  patent  which  is  for  improvements  merely  in  a 
combination  must  receive  a  narrow  construction, 
and  be  limited  to  the  form  of  combination  therein 
described.    Baffle  Mfg.  Go.  v.  Miller,  41  Ved.Bep.  861. 

In  a  soft  on  a  patent,  a  daim  must  be  limited, 
whecv  It  is  a  oombination  of  parts,  to  a  combina- 
tion of  all  tbe  elements  included  in  the  claim  as 
necessarily  oonstitutinir  that  oombination.  Phoenix 
OMter  Go.  v.  Spieirel,  188  C;.  8.  800,  88  L.  ed.  868: 
Boemer  v.  Peddle,188  C.  8. 81S,  88  L.  ed.  882,  citing 
TjBggeU  V.  Avery,  101  U.  8.  206, 26  L.  ed.  866;  Good. 
year  Dental  V.  Go.  v.  Davis,  supra;  Fay  ▼.  Gordes- 
man,  109  U.  8.  408,  27  L.  ed.  079;  Mahn  v.  Harwood, 
112  U.  8. 864,  880,  28  L.  ed.  866,  007;  Union  MetaUic 
Ourtridge  Co.  v.  ITnited  States  G.  Go.  112  IT.  8. 824,28 
!<.  ed.  8»;  Sargent  v.  Hall  Safe  ft  Lock  Go.  114  U.  8. 
SB.2OL.ed.07;  Shepard  v.  Oarrigan,  116  U.  8. 508, 20 
L.ed.  7X3;  White  v.  Dunbar,  110  U.S. 47,  80  L.  ed. 
808;  Sutter  v.  Kobinson,  110  U.  8. 680, 80  L.  ed.  482; 
BiaggF.  Fitch«  121 U.  8. 478, 80  L,  ed.  1008;  Snow  v. 
Lake  Shore*  M.  &  B.  Go.  121  U.  8. 617, 80  L. ed.  1004; 
Crawford  v.  Heysinger,  128  U.  8. 680, 81  L.  ed.  260. 

It  cannot  be  permitted  to  read  into  it  any  delicate 
adtatlng*  sppantos  not  origfoally  biduded  in  the 
chdm.  Howe  Mach.  Go.  v.  National  Keedle  Go.  184 
U.&8B8,38I..ed.06a. 

A  party  who  uees  a  patented  oombination  cannot 
escape  the  oonsequenoes  of  InfHngement  by  show- 
tot  that  he  uses  something  in  addition  to  the  com- 
Umtion.    Williames  ▼.  Barnard,  41  Fed.  Bep.  866. 

In  ooutruing  patents  the  doctrine  of  medhanicai 
eqnlTalenta  la  applichble  to  claims  for  comblna* 
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tlons  of  old  elements  and  improvements  on  primary 
inventions,  as  well  as  to  claims  for  primary  iuTen. 
tions  themselves.  Tatum  ▼.  Gregory,  41  Fed.  Bep. 
14S,  citing  Gould  v.  Bees,  82  U.  8. 16  Wall.  102, 21  L. 
ed.  40;  Seymour  v.  Osborne,  78  U.  8. 11  Wall.  666,  20 
L.ed.42:  Gill  v.  Wells,  80  U.  &  22  WaU.  28, 28  L.  ed. 
7U. 

The  mere  combination  of  an  oval  roU  of  toilet 
paper  with  a  toUet-paper  fixture,  both  of  which  are 
old,  is  not  patentable  where  no  new  mode  of  oper- 
ation results.  Morgan  Envelope  Go.  v.  Albany 
Perforated  W.  P.  Go.  40  Fed.  Bep.  677. 

A  patent  for  a  oombination  cannot  be  defeated 
by  proof  of  the  prior  use  of  one  part  of  the  combi- 
nation in  one  mechanism,  and  another  part  In  an- 
other. Gonsolidated  B.  M.  Go.  v.  Goombs,  80  Fed. 
Bep.  26:  Bates  v.  Goe,  86  U..S.  48, 26  L.  ed.74;  Parks 
V.  Booth,  102  U.  8. 104,20  L.  ed.  67. 

If  it  be  a  claim  to  a  combination,  and  be  restrict- 
ed to  specified  elements,  all  must  be  regarded  as 
material,  leaving  open  only  the  question  whether 
an  omitted  part  is  supplied  by  an  equivalent  device 
or  instrumentality.  Fay  v.  Gordesman,  100  U.  8. 
408, 27  Lb  ed.  070;  Union  Water-Meter  Go.  v.  Desper, 
101  U.S. 882, 26 L.ed.  1084;  Gage  ▼.  Herring,  107  U. 
S.64Q,27L.ed.802. 

A  substitution  for  one  element,  in  a  combination, 
of  something  having  a  dilterent  or  additional  func- 
tion, amounts  to  the  same  thing  as  adding  to  the 
combination  anew  and  distinct  instrument,  and 
may  make  the  Improvement  patentable.  Holmes 
Burglar  Alarm  Teleg.  Go.  ▼.  Domestic  Teleg.  & 
Teleph.  Go.  42  Fed.  Hep.  220,  distinguishing  Wooster 
V.  Blake,  8  Fed.  Bep.  420;  Dudgeon  v.  Watson.  20 
Fed.  Bep.  2i8;  Asmus  v.  Alden,  27  Fed.  Bep.  884. 
See  Johnson  v.  Brooklyn  AG.  B.  Go.  2  L.  B.  A.  480, 
87  Fed.  Bep.  147;  Underwood  v.  Gerber  2  L.  B.  A. 
867, 87  Fed.  Bep.  7B6. 
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some  other  well-known  old  element  having 
the  same  function.  The  substitution,  in  lieu 
of  the  specific  measuring  device  of  the  patent, 
of  some  other  equally  old  and  well-known 
measuring  devioe,  will  not  avoid  the  charge  of 
infringement. 

MorUf/  Setoing  Mach.  Co,  v.  Lancaater,  129 
U.  8.  208,  82  L.  ed.  715;  Lake  Share  A  M,  8, 
R  Co.  V.  national  Car  Brake  Shoe  Co.  110  U. 
8.  229,  28  L.  ed.  129. 

Mr,  Cluurlefl  C.  Gill*  for  defendant: 

The  terms  of  the  claim  are  clear  and  definite. 
The  claim  of  the  patent  is  confined  to  the 
mechanism  therein  specifically  referred  to. 

2  Pat.  Off.  Gaz.  p.  197;  Seymour  r,  Oebome,  78 
U.  8.  11  Wall  546,  20  L.  ed.  89;  Corn-planter 
Patent  Case,  90  U.  S.  28  Wall.  218,  28  L.  ed. 
168. 

Attempts  at  overreaching  and  unlawful  ex- 
pansion of  claims  have  never  been  counte- 
nanced. 

CeUvloid  Mfg.  Co,  v.  CelioniU  Mfg.  Co.  42 
Fed.  Rep.  900;  Goodyear  Dental  V.  Co.  v.  Da- 
vie,  102  tJ.  8. 222.  26  L.  ed.  149;  Whiter,  Dufi- 
bar,  119  U.  8.  52,  80  L.  ed.  805;  Keystone 
Bridge  Co.  v.  Phanixlron  Co,  95  U.  8.  274,  24 
L.  ed.  844. 

The  defendant  having  patents  for  the  mar 
chine  alleged  to  infringe,  prima  facie  its  title 
is  as  good  as  that  of  the  complainant. 

Where  the  question  of  infringement  is  in 
doubt,  the  fact  that  the  defendant  is  actingun- 
der  authority  of  a  patent  is  sufficient  to  resolve 
the  doubt  against  the  complainant 

Coming  v.  Burden,  56  U.  8.  15  How.  262, 14 
L.  ed.  688;  Trader  v.  Meeemore,  1  Bann.  &  Ard. 
689,  7  Pat.  Off.  Gaz.  886. 

The  burden  of  proving  the  infringement  is 
on  the  complainant. 

FuHer  v.  Tenteer,  94  U.  8.  288,  24  L.  ed.  108. 
8ee  Rogers  v.  Beeeher,  8  Fed.  Rep.  689. 

If  the  ingredient  substituted  by'  the  defend- 
ant for  the  one  left  out  in  the  defendant's  ma- 
chine was  a  newlv  discovered  one,  or  even  an 
old  one  performing  some  new  function,  and 
was  not  known  at  the  date  of  plaintiffs  patent 
as  a  proper  substitute  for  the  ingredient  left 
out,  the  charge  of  infringement  cannot  be 
maintained. 

GiUv.  WeUe,  9  Brodix,  589;  Rneell  v.  Lind- 
say, 118  U.  8.  97,  28  L.  ed.  906;  GotUd  v. 
Ree$,  82 U.  8.  15  WalL  194,  21  L.  ed.  41. 

The  application  of  the  old  feeding  and  meas- 
uring devices,  the  chute,  the  funnel  and  the 
presser  to  an  old  rolling  table  did  not  involve 
invention;  and  certainly  by  reason  of  such  ap- 
plication the  complainant  cannot  prevent  others 
from  making  use  of  the  same  old  instrumental- 
ities in  any  way  an  intelligent  mechanic  may 
see  fit  to  arrange  them. 

Blake  v.  San  Francisco,  118  U.  8.  682,  28  L. 
ed.  1071;  Aron  v.  Manhattan  R,  Co,  182  U.  8. 
84,  88  L.  ed.  272;  Dunbar  v.  Meyers,  94  U.  8. 
187,  24  L.  ed.  85;  Atlantic  Worksy,  Brady,  107 
r.  8.  192, 27  L.  ed.  488;  Phillips  v.  Detroit,  111 
U.  8.  608,  28  L.  ed.  588;  Pennsylvania  R,  v. 
Locomotive  Engine  S,  Truck  Co.  110  U.  8.  490, 
28  L.  ed.  2-22;  HolUster  v.  Benedict,  118  U.  8. 
59, 28  L.  ed.  901;  Sackett  v.  Smith,  42  Fed.  Rep. 
846;  Bragg  y.  Fitch,  121  U.  8.  478,  80  L.  ed. 
1008. 

Where  the  patent  relates  only  to  a  progress- 
ive step  in  a  series  of  improvements  the  ten- 
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dency  of  modem  decisions  is  more  than  ever 
towfliid  a  strict  construciion  of  claims  and  a 
finding  of  non-infringement  in  doubtful  cases. 

Snowy.  LakeShoredbM.  S,  R  Co.  121  U.  8. 
617,  80  L.  ed.  1004;  Newton  v.  Fur^db  Bradley 
Mfg.  Co.  119  U.  8.  878,  80  L.  ed.  442;  CaUfoT' 
nxaA.  SUme Paving  Co.  v.  SchaUcke,  119  U.  8. 
401,  80  L.  ed.  471;  Hartshorn  v.  Saginaw  Bar- 
rel Co.  119  U.  8.  664,  80  L.  ed.  689;  Grier  v. 
WiU,  120  U.  8.  412,  80  L.  ed.  712;  CreseetU 
Brewing  Co.  v.  GottfHed,  128  U.  8.  158,  82  L. 
ed.  891;  McCormiOiy.  Graham,  129  U.  8.  1,82 
L.  ed.  598;  Sargent  y.  Burgess,  129  U.  8. 19,  82 
L.  ed.  604;  Petersy.  Active  Mfg.  Co.  129  U.  8. 
580,  82  L.  ed.  788;  Union  Water-Meter  Co.  v. 
D^,  101  U.  8.  882,  25  L.  ed.  1024. 

The  differences  between  the  complainant's 
machine  and  the  defendant's  machine  are  sub- 
stantial and  material,  and  amply  sufficient  to 
warrant  a  finding  of  non-infringement. 

Blake  v.  SanFhineisco,  118  U.  8.  679,  28  L. 
ed.  1070;  Fayy.  Cordesman,  109  U.  8.  406,  27 
L.  ed.  979. 

The  complainant  is  forced  to  contend  that 
the  claim  is  broad  and  comprehensive,  other- 
wise the  prosecution  could  not  have  even  the 
shadow  of  foundation.  When  given  a  liberal 
interpretation,  however,  the  claim  falls  within 
the  rule  announced  in  Pickering  y.  McCoUough, 
104  U.  8.  810,  26  L.  ed.  749,  and  is  invalid. 

Coxe»  /.,  delivered  the  following  opinio&: 
The  machine  covered  by  the  ninth  daim  of 
the  patent  ia  designed  to  make  a  cigar  bunch-- 
which  is  all  of  a  cigar  minus  the  outer  wrapper 
—from  scrap-tobacco.  The  tobacco  is  placed 
in  a  large  receptacle  or  cylinder  which  throws 
out  accurately  measured  quantities,  through  a 
chute,  into  a  vertically  movable  funnel,  each 
dose  being  sufficient  for  one  bunch.  The  fun- 
nel is  provided  with  a  plunger  which  descends 
upon  die  tobacco  and  compacts  it  into  a  form 
approximating  a  cisar.  It  is  then  delivered  up- 
on an  apron  on  wmch  a  leaf  of  tobacco,  call«i 
a  "binder,"  has  been  placed  and  is  roUed,  by 
means  of  a  traveUnff  roller,  into  a  completed 
bunch.  This  bunch  is  deposited  in  a  clamp, 
or  receiver,  where  it  is  held  intact  until  re- 
moved by  hand.  The  claim  covers  a  bunch 
machine  having  the  following  features :  first, 
the  cylinder  B,  having  notched  disk  D  and 
chute  C  ;  second,  the  reciprocating  hopper  I : 
third,  the  reciprocating  plunger  L ;  fourth,  the 
apron  M ;  fifth,  the  sliaing  frame  N,  having 
roller  u;  sixth,  the  bunch  receiver  R,  Experts 
and  counsel  agree  that  these  elements,  consid- 
ered separately,  were  old  and  well  known. 
The  complainant  has  vied  with  the  defendant 
in  dcmonstraling  that  each  was  "thoroughly 
old"  long  prior  to  the  date  of  the  patent.  The 
complainant's  brief  stateb  the  proposition  as  foK 
lows  :  "  Now,  therefore,  it  is  clear  from  the 
foregoing  that  the  complainant  cannot  be  re- 
garded as  claiming  a  new  combination  of  new 
elements,  but  that  it  seeks  to  hold  by  its  patent 
a  new  combination  of  old  elements— old,  well- 
known  elements — for  the  purpose  of  producing 
a  new  result."  ' 

Not  only  was  each  element  old,  but  some- 
times two  and  sometimes  three  had  been  united 
to  do  similar  work  to  that  of  the  complain- 
ant's machine.  Machines  for  making  cigars 
were  known  over  forty  years  ago,  and  since 
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then  there  has  been  a  steady  evolution  in  the 
art.  Previous  to  the  patent,  machines  were  in 
use  which  discharged  the  totMcco  in  accurate 
doses,  compacted  it  bv  pressure  into  the  shape 
of  a  cigar  and  rolled  tne  binder  and  filler  into 
the  fimsbed  bunch.  The  machines  in  con- 
troversy show  the  progress  which  time  would 
naturaUy  develop  in  a  busy  and  lucrative 
Industry. 

But  two  defenses  will  be  examined:  firti. 
Does  the  daim  cover  a  combination  or  an  ag- 
gregation ? — and,  second.  Does  the  defendant 
infringe  ? 

In  order  to  be  patentable  a  combination  must 
not  only  be  new  but  it  must  produce  a  new  re- 
sult, or  an  old  result  in  a  better  way.  If  the 
combination  be  old  and  the  result  new,  or  if 
the  result  be  unchanged  and  the  combination 
new,  in  either  case  there  is  no  patentable  nov- 
elty. In  a  combination  of  old  elements  all  the 
IMirts  must  so  act  that  each  qualifies  every 
other.  If  they  act  independently,  or  if  one 
acts  independently  of  the  others,  it  is  an  ag- 
gre^Bition.  It  is  not  enough  that  these  inde- 
pendent parts  are  conveniently  associated  in  one 
machine,  if  each  performs  the  same  function  it 
did  before  they  were  united.  They  must  be  so 
connected  that  the  new  result  is  due  to  their  co- 
operative action.  ThaUher  Heating  Co,  y. 
BvrtU,  121  U.  8.  286,  90  L.  ed.  042;  Pickering 
V.  MeOuUough,  104  U.  8.  810,  26  L.  ed.  740 : 
Flacking  Company  Cami,  105  TJ.  8.  566,  26  L. 
ed.  1172  ;  HaiU9  v.  Van  Wormer,  87  U.  8.  20 
WalL  858, 22  L.  ed.  241 ;  Bu^Ol  Trimmm-  Co,  v. 
8uten$,  187  (J.  8.  426,  84  L.  ed.  719,  68  Pat. 
Off.  Gaz.  2044 ;  Stephenson  v.  Brooklyn  C.  T. 
R.  Co.  114  U.  8.149,  29  L.  ed.  58 ;  Beecher  Mfg. 
Co,  V.  AtvioUTMSg.  Co,  114  U.  8. 528,  29  L.  ed. 
282;  Latindry  Machinmy  Co.  v.  BunneU,  27  Fed. 
Bep.  810  ;  Merwin,  Patentability,  401. 

The  ninth  claim  must  be  considered  as  cov- 
ering, irrespective  of  connecting  mechanism, 
the  combination  of  elements  therein  enumerated, 
and  tested  by  the  foreeoing  rules,  it  is  some- 
what difficult  to  perceive  what  new  result  is 
produced  by  their  united  action.  That  the 
machine  is  better  than  any  which  preceded  it  is 
sufficiently  established:  out  it  is  argued  by 
the  defendant  that,  although  a  numl^r  of  old 
devices  and  instrumentalities  are  placed  in  con- 
▼enient  Juxtaposition,  each  acts  just  as  it  did 
before.  The  cylinder  will,  it  is  said,  discharge 
the  dose  in  the  old  way  irrespective  of  the  fact 
that  the  hopper  and  olunger  are  under  the 
chute.  The  hopper  ana  plunder  will  compact 
the  tobacco  in  the  similitude  of  a  cigar  whether 
the  tobacco  is  dropped  from  the  chute  or  is 
placed  in  the  hopper  by  hand.  The  roller  will 
roll  and  the  receiyer  wul  hold  the  bunch  in  the 
same  manner  separately  as  in  their  present  po- 
sition. And  yet  it  is  thought  that  the  claim 
might  be  sustained  for  a  combination  were  it 
not  for  the  introduction  of  the  last  element — 
the  bunch  receiver.  The  result  to  be  accom- 
plished is  the  finished  bunch.  This  object  is  at- 
tained by  the  successive  action  of  the  cylinder, 
the  helper  and  plunger  and  the  rolling  appa- 
ratus. It  is  true  that  if  one  of  these  were  re- 
moved the  others  would  act,  but  the  bunch 
would  not  be  made  in  a  manner  so  convenient 
and  adyantageous.  For  these  elements  a  com- 
bination  claim  might  be  sustained  within  the 
doctrine  of  the  following  authorities :  Furbush 
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V.  Cook,  2  Fish.  Pat  Cas.  668 ;  Bofman  r. 
Young,  2  Fed.  Bep.  74 ;  BirdmU  v.  McDonald, 
1  Bann.  A  Ard.  165. 

But  the  introduction  of  the  bunch  receiver 
renders  the  application  of  these  cases  to  the 
claim  in  question,  at  least,  exceedingly  doubt- 
ful. What  reciprocity  can  there  be  between 
the  clamp  at  the  end  of  the  rolling  table  and 
the  cylinder  at  the  top  of  the  machine  ?  In 
what  way  does  the  cylinder  act  upon  the  clamp 
or  the  clamp  upon  the  cylinder?  Remove  either 
and  the  other  would  perform  Its  function  un- 
impaired. The  clamp  is  simply  a  conyenient 
device  for  holding  the  completed  bunch.  Its 
very  name»  "  bunch-receiver,"  would  seem  to 
preclude  its  being  a  part  of  the  combination. 
A  combination  produces  something  which, 
when  finished,  is  placed  in  a  receptacle.  The 
receptacle  adds  nothing  to  the  manufactured 
thing— it  simply  holds  it.  To  use  the  language 
of  the  complainant's  expert :  "  Such  bunch-re- 
ceiver is  entirely  independent  and  outside  of 
the  rolling  aproa"  All  action  of  the  other 
parts  of  the  machine  ceases  before  the  clamp 
begins  to  perform  its  office.  The  bunch  (the 
result)  is  finished,  and  rather  than  have  it  fall 
to  the  fioor,  or  into  a  box,  or  into  the  hand  of 
the  operator,  the  patentees  thought  it  conven- 
ient to  proyide,  what  complainant's  counsel 
aptly  terms,  "a  mechanical  hand*'  to  receive  it 
This  hand  has  no  more  to  do  with  the  opera- 
tion of  the  cylinder,  the  reciprocating  plunger, 
or  the  roller,  than  would  a  hand  oi  flesh  and 
blood,  if  placed  at  the  end  of  the  table  to  catch 
the  bunch.  Test  it  by  carrying  the  operation 
a  step  or  two  further.  It  is  said  that  Uie  cigar 
is  taken  from  the  clamp  by  the  operator,  who 
places  it  in  a  cigar  mold  and  applies  the  final 
external  wrapper.  Assume  that  the  mold  ia 
located  directly  under  the  clamp,  with  proper 
machinery  arranged  to  deposit  the  bunch  in  the 
mold  and  to  convey  it  to  an  automatic  wrapper- 
applying  device,  and  again  to  a  cigar  box, 
where  it  is  packed  and  prepared  for  the  market. 
Can  it  be  tnat  these  structures— the  mold,  the 
wrapper  applying  machine  and  the  box — could 
be  added  to  the  elements  of  the  claim  and  in- 
cluded in  a  valid  combination  ?  And  yet  these 
also  are  the  progressive  but  independent  steps 
in  accomplishing  the  desired  result— a  cigar 
ready  for  the  smoker.  There  is  no  more  com- 
bination between  the  cylinder  which  acts  at 
the  beginning  of  the  bnnch-making  operation 
and  the  receptacle  for  holding  the  bunch  at  the 
end,  than  there  is  between  a  canal-boat  which 
receives  the  grain  from  the  elevator  chute,  and 
the  bin  from  which  the  grain  \b  taken;  no  more 
than  there  is  between  the  knife  of  the  guillotine, 
and  the  basket  which  catches  the  head  of  the 
victim.  In  a  recent  case  the  supreme  court  de- 
cided that  where  the  mechanicai  operation  and 
effect  of  the  patented  devices  are  the  same, 
whether  one  of  the  elements  of  the  claim  is 
present  or  absent,  there  can  be  no  patentable 
combination  between  those  devices  and  that 
element.  It  is  a  mere  aggregation.  Fond  du 
Lac  v.  May,  127  U.  8.  895.  34  L.  ed.  714,  58 
Pat.  Off.  Gaz.  1884. 

But  irrespective  of  these  views,  it  is  thought 
that  there  is  no  infringement  It  will  be  ob- 
served that  the  claim  is  more  than  ordinarily 
specific.  Every  element  is  designated  by  a  let- 
ter restricting  it  to  the  mechanism  shown  in  the 
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description  and  drawings.  The  complainant 
contends  that  the  claim  may  be  construed  sub- 
stantially as  follows :  In  a  bunch  madiine, 
the  combination  of  a  measuring  and  dose-dis- 
tributing device,  having  a  chute  or  outlet,  with 
a  dose-receiving,  shaping  and  compacting  de- 
vice, a  bunch-rolling  and  binder-applying  de- 
vice and  a  bunch-receiver  or  clamp,  suMtan- 
tially  as  specified. 

It  is  not  necessary  to  consider  what  might 
have  been  the  result  had  such  a  claim  been  al- 
lowed. It  is  enough  that  there  is  no  such  claim 
in  the  patent  and  none  that  can  be  so  broad- 
ened by  construction.  Even  if  the  state  of  the 
art  permitted  it,  and  it  does  not,  the  use  of 
language  unusually  concise  and  technical  makes 
the  parts,  thus  referred  to,  essential  features  of 
the  claim,  and  precludes  a  loose  construction. 
The  courts  are  not  to  consider  what  the  patent- 
ees might  have  patented,  but  what  they  did 
patent.  Here  they  have  accepted  a  claim  lim- 
ited to  the  mechanism  shown  in  the  descrip- 
tion and  drawings.  The  court  cannot  now 
construct  for  them  a  different  claim.  Keystone 
Bridge  Co.  v.  Phomiz  Iron  Co.  95  D.  8.  374, 
24  L.  ed.  844;  ^n^ir  V.  Lake  Shore  dM.  8.  R,  Co. 
121  U.  S.  617,  80  L.  ed.  1004 ;  Shemard  v. 
Carrigan,  116  U.  8.  698,  29  L.  ed.  728;  %- 
mour  V.  Otbome,  78  U.  8.  11  Wall.  646,  20  L. 
ed.  89 ;  8uUer  v.  RMmon,  119  U.  8.  680,  80 
L.  ed.  492;  White  v.  Dunbar.  119  U.  8. 
47,  80  L.  ed.  808 ;  Fay  v.  Cordeman,  109  U. 
8.  408,  27  L.  ed.  979;  Cam-Planter  Patent 
Case,  90  U.  8.  28  Wall.  181,  218,  28  L.  ed.  161, 
168;  MeCormiek  v.  Talcott,  61  U.  8.  20  How. 
402,  15  L.  ed.  980 ;  Norton  v.  Haight,  22  Fed. 
Rep.  787. 

The  case  of  Mortey  Sewing  Maeh.  Co.  v.  Lan- 
caster, 129  U.  8.  268,  82  L.  ed.  715,  reUed  on 
by  the  complainant,  is  not  in  point,  as  appears 
from  the  following  quotation  from  the  opinion  : 
"Morley,  havinff  been  the  first  person  who 
succeeded  in  producing  an  automatic  machine 
for  sewing  buttons  of  the  kind  in  question  ui>- 
on  fabrics,  is  entitled  to  a  liberal  construction 
of  the  claims  of  his  patent.  He  was  not  a  mere 
improver  upon  a  prior  machine  which  was 
capable  of  accomplishing  the  same  general  re- 


sult ;  in  that  case  his  claims  would  properly 
receive  a  narrower  inte]i)retation." 

Morley  was  a  pioneer,  he  claimed  his  inven- 
tion broadly  and  the  court  said  he  was  right. 
These  patentees  are  not  pioneers.  They  are 
improvers  upon  prior  machines.  They  have 
claimed  the  features  of  their  machine  narrow- 
ly, and  the  court  is  of  the  opinion  that  they  were 
right  in  so  doing.  Adopting  these  well-known 
rules  of  construction  it  is  clear  that  the  defend- 
ant does  not  infringe. 

The  proposition  that  the  defendant's  mach- 
ine contains  the  six  enumerated  features  of  the 
claim  cannot  be  maintained.  The  complain- 
ant's theory  seems  to  be  that  the  succinct  lan- 
guage of  the  specification  may  be  ignored,  and 
tnat  the  defendant's  machine  contains  the 
* 'essential  elements"  of  the  claim,  if  construed 
as  above.  In  other  words,  if  the  claim  is  for 
a  combination  containinff  four  main  sub-ele- 
ments operating  substantially  like  the  apparatus 
described,  the  defendant  infringer  Perhaps 
this  is  so,  but,  as  before  stated,  the  patent  does 
not  contain  such  a  claim.  The  defendant  does 
not  use  a  cylinder  or  a  notched  disk,  and  there 
are  essential  points  of  difference  in  the  defend- 
ant's compacting  and  rolling  apparatus.  The 
same  rules  of  interpretation  must  apply  to  all 
parts  of  the  claim.  It  will  not  do  to  place  a 
broad  construction  upon  one  part  and  a  narrow 
construction  upon  another  part  If  any  meas- 
urinff  and  distributing  device  may  be  substi- 
tuted for  "the  cylinder  B,  having  notched  disk 
D,  and  chute  C,"  it  would  seem  to  be  equally 
clear  that  any  compacting  device  may  be  8ttD> 
stituted  for  "the  reciprocating  hopper  I,  and 
reciprocating  plunger  L,"  and  so  off.  In 
view  of  the  prior  art  and  the  explicit  languiu^ 
of  the  claim  it  is  thought  that  such  a  loose  in- 
terpretation is  not  permissible,  and  that  the 
court  would  not  be  Justified  in  omitting  fea- 
tures expressly  designated  as  essential  to  the 
combination.  But  if  the  claim  were  so  con- 
strued it  would  then  be  broad  enough  to  in- 
clude some  of  the  prior  Williams  structures, 
and  so  would  be  anticipated. 

It  follows  that  the  hill  must  be  dismissed. 
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George  £.  BULLARD  et  al,  Trustees  under 

the  Will  of  Mary  D.  Whitney,  Deceased, 

f>. 

TOWN  OF  8HIRLEY  et  al. 


(- 


1.  The  le^^  ine&paeit^  of  m  town  to 
sapport  m  eloi'gyuum  entirely  defeats  a 
bequest  to  it,  made^strfotly  on  this  oonditlon," 
that  it  shall  support  him. 

2.  IiOff*!  ineapaeit^  of » legatee  to  peiN 
fomoL  m  oomditloii  on  which  the  irif t  Is  made 
will  prevent  it  from  taldnr  effect,  althou^rh  the 
time  for  perf  ormanoe  was  subsequent  thereto. 

8«  A  gilt  OTor  is  not  alfeetod  b|r  tlie  mle 
aMlnst  perpetuities  where  the  prtmary 
got  fans  at  onoe  and  as  matter  of  law  on  the 
faoeof  thewllL 

12  L.  R.  A. 


(May  19, 1801.) 

REPORT  by  the  8upreme  Judicial  Court  for 
8uffolk  dounty  (Holmes,  J.)  for  the  opin- 
ion of  the  full  court  of  a  bill  filed  by  the  trus- 
tees under  the  will  of  Mary  D.  Wnitney,  de- 
ceased, for  instructions  as  to  the  proper  con- 
struction of  the  second  clause  of  such  will. 

The  facts  sufficiently  appear  in  the  opinion. 

For  a  prior  construction  of  the  same  clause 
of  the  wul  now  in  controversy,  see  BuUard  v. 
Chandler,  5  L.  R  A.  104, 149  Mass.  540. 

Mr.  H.  E«  Wmrm  for  plaintiffs. 

Jlir.  Warren  H*  Atwood*  for  the  Town 
of  8hirley,  respondent: 

The  purpose  and  objects  of  the  gift  come 
within  the  Stetute  of  48  Eliz.,  chap.  C  and  also 
within  the  definitions  of  a  public  charity,  in 
Jackson  ▼.  PhiUips,  14  Allen,  689,  566,  and  in 
SaltonstaU  ▼.  Sanders,  11  Allen,  446,  456. 
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BuOard  y.  Cfhandler,  5  L.  R  A.  104,  149 
MasB.  540 ;  Going  y.  JBhnery,  16  Pick.  107; 
EarU  Y.  Wood,  8  Cush.  480,  445;  Fairhank9^. 
Lamton,  99  Mass.  588;  Dezter  y.  Gardner,  7 
Allen,  248  ;  Oid  South,  Soe,  y.  Oroeker,  119 
Mass.  1;  North  Adams  8oe,  y.  Fiteh,  8  OraY, 
4dl;  ^hier  y.  8t,  F^uTb  Church,  12  Met.  250 ; 
Bartlett  y.  Nye,  4  Met.  878,  880;  Atty-Oen,  y. 
Trinity  Church,  9  Allen,  422,  489;  2>rury  y. 
Natiek,  10  Allen,  189 ;  Schouler,  IWtioner, 
134  Mass.  426;  Winriow  y.  Cumminffa,  8  Cush. 
858;  ^(n<m  Y.KeUey,  2  Cush.  248:  ShreiMbury 
Y.  Bornby,  5  Hare,  406 ;  Atty-Gen.  y.  (?2ad- 
«tf9n€,  18  Sim.  7;  Poweraeourt  y.  Pmeereeourt^ 
1  MolL  616;  I^i^^dM-  y.  Fiffton,  8  Drew.  245, 
4  Drew.  850;  Uoyd  y.  ^'M,  8  P.  Wms.  844; 
Atty-Gen.  y.  G?c*,  2  Ves.  8r.  278 ;  MiUe  y. 
Farmer,  1  Meriy.  55;  Buck,  Parisbes,  162. 

The  "condition"  annexed  to  the  gift  to  the 
Town  of  Shirley  is  illegal,  and  the  Town  can- 
not comply  with  it. 

Mass.  Const.  Amend,  art  11  ;  Puh.  Stat. 
chap.  27,  gg  9,  10;  chap.  88,  g  19;  Minot  y. 
Weet  Boxbury,  112  Mass.  1;  Bood  y.  Lynn,  1 
Allen,  108,  105;  Pareone  y.  Goihen,  11  Pick. 
396;  Hieteon  y.  Kempton,  18  Mass.  272. 

It  is  a  condition  subsequent. 

Finlay  y.  King,  28  U.  S.  8  Pet.  846,  7  L.  ed. 
701;  Undeey  y.  Lindeey,  45  Ind.  558, 562. 

If  performance  of  a  condition  subsequent  is 
impossible,  because  contrary  to  law  or  pub- 
lic policy,  such  condition  is  yoid.  and  the  es- 
tate to  which  it  is  anneied  is  absolute,  notwith- 
standing the  intention  or  express  direction  of 
the  testator  that,  Mpork  brea<m  of  condition,  it 
shall  reyert  to  his  heirs. 

2  Jarman,  Wills,  5th  Am.  ed.  p.  18;  Nourae 
y.  Merriam,  8  Cush.  11,  20, 21 ;  Brattle  Square 
Church  y.  Grant,  8  Gray,  142 ;  FbUerY.  Du- 
rani,  2  Gush.  544;  Parker  y.  Parker,  128  Mass. 
584;  Oiie  y.  Pnnce,  10  Gray,  581;  Blackatone 
Bank  y.  JDaeie,  21  Pick.  42;  GUaeon  y.  Payer- 
teeather,  4  Qray,  848, 851;  Whitney  y.  Spencer, 
4  Cow.  89;  WtOiameY.  WiUiame,  8  N.  Y.  525; 
MarHn  y.  Margham,  14  Sim.  280 ;  Atiy-Gen. 
y.  GreenhiU,  88  Beay.  198. 

The  Town  of  Shirley  is  capable  of  taking 
and  lK>lding  the  fund  as  trustee,  and  of  admin- 
isteringthe  trust. 

See  WM  y.  Neal,  5  Allen,  575;  Woreeeter  y. 
Baton,  18  Mass.  871,  878;  Com.  y.  Witder,  127 
Mass.  1,  4;  Whiter.  South  Parish  in  Braintree, 
18 Met  506, 518:2>ruf:y  y.  Naiiek,  10  Allen,  169, 
188;  Vidalv.  Girard,  48  U.  S.  2  How.  127, 
189, 11  L.  ed.  205,  280;  Perin  y.  Carey,  65  U. 
8.  24  How.  465,  505, 16  L.  ed.  701,  711;  PhOa- 
delpMa  y.  Face,  64  Pa.  169;  Sargent  y.  ComiA, 
54  N.  fl.  18. 

Towns  may  take  and  hold  gifts  for  religious 
purposes. 

Chm,  y.  Wilder,  supra. 

When  there  is  a  gift  to  charity,  coupled  with 
an  fllegal,  or  merely  burdensome,  condition  or 
diiecticm,  the  charity  will  be  supported  and  the 
condition  will  faO. 

Weeks  y.  Hobson,  6  L.  R.  A.  147,  150  Mass. 
877;  Dmry  y.  Natick  and  Nourse  y.  Merriam, 
supra;  Tainter  y.  Clark,  5  Allen,  66;  Jackson 
y.  PkOlips,  14  Allen.  589;  AtHhGen.  y.  BouU- 
bee,  2  Yes.  Jr.  880;  WiUiams  y.  Williams,  supra; 
BuOard  y.  Chandler,  5  L.  R  A.  104, 149  Mass. 
540;  Minot  y.  Baker,  6  New  Eng.  Rep.  688. 
147  MassL  848. 
18L.RA. 


The  attempted  limitation  oyer  to  the  heirs-at- 
law  is  Yoid,  because  it  is  to  take  effect  upon  the 
breach  of  an  illegal  and  Yoid  condition;  also, 
because  it  is  a  conditional  limitation  which  is 
to  take  effect,  if  at  all,  by  way  of  an  exec- 
utory deyise  or  bequest,  and  upon  an  eyent 
which  may  not  happen  within  the  time  allowed 
by  the  rule  against  perpetuities. 

Brattle  Square  Church  y.  Grant,  supra;  OdeU 
y.  OdeU,  10  AUen,  1,  7;  WeUs  y.  Heath,  10 
Gray,  17. 

Mr.  S«  K.  HamUtottt  for  the  First  Congre- 
gational SocieW  in  Shirley,  respondent: 

The  Town  of  Shirley  is  not  capable  of  taking 
said  sift  and  admlnisterinff  the  trust  because  it 
is  a  gift  to  a  charity  which  is  not  within  the 
scope  of  the  duties  of  a  town,  and  is  not  eyen 
germane  to  the  purposes  for  which  such  cor- 
porations exist. 

Pub.  Stat.  chap.  27 ;  Dillon,  Mun.  Corp. 
arts.  566-578;  Firet  Parish  in  Sutton  y.  Cole, 
8  Pick.  282;  Webb  y.  Neal,  5  Allen,  575;  Cotn. 
y.  Wilder,  127  Masa  1,  4;  Worcester  y.  Eaton, 
18  Mass.  871.  878;  Anthony  y.  Adams,  1  Met. 
284;  Stetson  y.  Kempton,  18  Mass.  272;  Vidal 
y.  Girard,  48  U.  S.  2How.  127,  11  L.  ed.  205; 
Philadelphia  y.  Elliott,  Z  Rawie,  170;  Phila- 
delphia y.  Girard,  45  Pa.  1 ;  Philadelphia  y. 
Fox,  64  Pa.  169. 

In  case  of  a  gift  to  a  charity,  if  the  trus- 
tee named  is  incapable  of  taking  it,  the  court 
will  appoint  a  suitable  trustee  in  his  place. 

Minot  y.  Baker,  6  New  Eng.  Rep.  688,  147 
Mass.  848;  Bliss  r.  American  Bible  Soe.  2  Allen, 
884;  WinsUno  y.  Cummings,  8  Cush.  858 ;  Mo- 
Cartee  y.  Orphan  Aeylum  Soc.  9  Cow.  484; 
North  AdamsSoc.  y.  Fitch,  8  Gray,  421. 

The  principal  intention  of  the  testatrix  will  be 
carried  out  if  possible,  eyen  if  subordinate 
intentions  and  mrections  must  be  disregarded. 

Sanderson  y.  White,  18  Pick.  828;  TheUus- 
sonY.  Woodford,  4YeR.  Jr.  92». 

The  law  fayors  gifts  to  public  charities.  In 
case  of  a  gift  to  a  charity  coupled  with  an  il- 
le/ral  or  merely  burdensome  condition,  the  con- 
dition will  be  held  yoid  and  the  charity  will  be 
supported. 

Weeks  y.  Sobson,  6  L.  R.  A.  147, 150  Mass. 
877;  Nourse  y.  Merriam,  8  Cush.  11,  20,  21 ; 
Jackson  y.  PhilUfs,  14  Allen,  589. 

The  court  is  bound  to  carry  the  will  into 
effect,  if  it  can  see  a  general  intention  to  giye  to 
charity,  '^consistent  with  the  rules  of  law,  eyen 
if  the  piarticular  mode  or  manner  pointed  out 
by  the  testator  is  illegal"  or  impracticable. 

Jackson  y.  Phillips,  supra;  Bartlett  y.  Nye,  4 
Met.  878;  Sanderson  y.  WhiU  and  ThsUusson 
y.  Woodford,  supra. 

In  a  gift  to  a  public  charity,  the  charity  is 
deemed  to  be  of  the  substance  of  the  ffif  t.  and 
the  mode  in  which  it  is  to  take  effect  u  subor- 
dinate thereto. 

Minot  y.  Baker,  Winttow  y.  Cummings  and 
Bliss  y.  American  Bible  Soc.  supra. 

Public  charities  will  be  administered  cy  pris 
if  the  exact  directions  of  the  testator  cannot  be 
foUowed. 

Jackson  y.  Phillips,  supra.  See  also  Mogg- 
ridge  y.  Thaekwell,  7  Ves.  Jr.85;  Mills  y.  Farmr 
er.  1  Meriy.  55,  94,  96, 99, 100 ;  Atty-Gen.  v. 
Gladstone,  18  Sim.  7;  Atty-Gen.  y.  Guise,2  Yem. 
266;  Atty-Gen.  v.  Whitchurch,  8  Yes.  Jr.  141, 
145;  Bartlet  y.  King,  12  Mass.  587,  548;  Bur- 
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bank  V.  Whitney,  24  Pick.  146;  Drury  v.  Na- 
tick,  10  Allen,  169,  188;  Sohier  v.  8t.  PauV9 
Church,  12  Met.  260,258;  Martina,  Margham, 
14  Sim.  2d0;  Atty-Oen,  v.  Greenhill,  88  Beav. 
108. 

The  fund  will  go  to  the  residuary  legatees, 
because  there  is  no  failure  of  the  objects  of  the 
charity,  and  therefore  no  resulting  trust,  and 
because  such  a  disposition  would  oe  contrary 
to  the  expressed  intention  of  the  testratrix. 

Brattle  Square  Churchy.  Grant,  8 Gray,  142; 
T?iayer  v.  Wellington,  0  Allen,  288. 

If  a  corporation 'or  person,  having  the  ability 
and  suitable  in  other  respects,  offers  to  assume 
and  comply  with  the  condition  of  the  gift  and 
to  accept  and  execute  the  trust  in  the  place  of 
the  Town  of  Shirley,  it  is  consistent  with  the 
intention  of  the  testatrix,  and  within  the 
powers  and  practice  of  this  court,  to  frame  a 
scheme  whereby  said  offer  may  be  accepted, 
and  said  funds  may  be  applied  to  the  charity 
named. 

Bliss  y.  American  Bible  8oc.  supra  ;  Ameri- 
can Academy  y.  Hnrwvrd  College,  12  Gray,  682; 
Winslow  y.  Cummings,  supra. 

Messrs.  J.  Wlllard,  G.  P.  Sani^er  and 
G.  L«  Clarke*  for  the  heirs-at-law,  respond- 
ents: 

The  ey-pres  doctrine  cannot  be  applied,  either 
to  enable  the  Town  to  use  the  Income  for  any 
other  purpose  than  the  support  of  a  Unitarian 
clergyman,  or  to  change  the  conditional  or 
limited  gift  particularly  described  by  the  testa- 
trix into  a  general  gift  to  promote  Unitarian 
preaching  in  the  Town  of  Shirley,  and  thus 
enable  the  parish  to  take. 

Cherry  y.  MoU,  1  Myl.  &  C.  128;  Be  Blun- 
dell's  Trusts,  80  Beay.  860;  De  Th&mmines  y. 
Be  Bonneval,  5  Russ.  288;  BandeU  y.  Dixon, 
L.  R.  88 Ch.  Diy. 218;  ChamberlayneY.  Broekett, 
h.  R.  8  Ch.  App.  206.  211. 

Where  the  special  object  of  charity  fails,  the 
doctrine  of  of  prhs  does  not  apply. 

Be  Ovey,  L.  R  29  Ch.  Diy.  560;  Atty-Oen. 
y.  Oxford,  1  Bro.  Ch.  444,  note;  Corbun  y. 
French,  4  Yes.  Jr.  418;  Marsh  y.  Means,  8  Jur. 
N.  8.  790;  Cherry  y.  Mott,  supra;  Easterbrooks 
y.  TiUinghast,  6  Gray,  17;  Stratum  y.  Physio- 
Medical  College,  5  L.  R.  A.  88.  149  Mass.  506. 

It  is  a  common  thing  to  offer  to  giye  a  cer- 
tain sum  to  a  particular  charity  in  case  other 
persons  of  financial  responsibility  will  promise 
to  giye  a  larger  sum,  which  is  held  not  to  bind 
unless  such  promise  is  exactly  complied  with. 

See  Bates  College  y.  Bates,  185  Mass.  487. 

Holmest  J^,  dellyered  the  opinion  of  the 
court: 

This  is  a  bill  for  instructions,  brought  by  the 
trustees  under  the  will  of  Mstry  D.  Whitney, 
touching  the  dist)osition  of  the  fund  glyen  by 
the  second  clause  of  the  wUl.  That  clause  Is 
as  follows:  "  Secondly,  I  giye  and  bequeath 
to  my  friend,  Rey'd  Seth  Chandler,  of  Shirley, 
the  sum  of  fiye  thousand  dollars  (f5,000),  which 
after  his  death  shall  reyert  to  the  Town  afore- 
named strictly  on  this  condition,  namely:  that 
said  Town  shall  support,  fairly  and  perma- 
nently, a  Unitarian  clergyman;  in  which  case 
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all  Interest  accruing  on  aboye  sum  shall  be 
used  to  aid  in  payment  of  his  salary,  failing 
which  it  shall  reyert  to  my  heirs-atrlaw." 

Seth  Chandler  died  after  the  testatrix.  It  is 
admitted  by  all  parties  that  the  Town  cannot 
lawfully  support  the  clergyman  as  required, 
and  the  question  is  whether  the  gift  fails  on 
that  account. 

We  are  of  opinion  that  support  by  the  Town, 
and  not  merely  in  the  Town,  is  of  the  essence 
of  the  condition.  The  words  require  it.  They 
are  explicit  **  that  said  Town  shall  support. 
Any  latitude  of  interpretation  based  on  con- 
jectures as  to  what  the  testatrix  would  haye 
done  had  she  known  of  the  difficulty  raised  by 
her  language  is  excluded  by  the  introductory 
and  goyermng  phrase  "strictly  on  this  con- 
dition." We  must  take  her  condition  strictly 
as  she  wrote  it,  and  taking  it  so  it  cannot  be 
performed.  Again  we  are  of  opinion  that, 
although  the  act  of  supporting  a  minister  need 
not  begin  until  after  the  receipt  of  the  l^^acy, 
a  capacity  to  do  the  act  is  a  condition  attMsbed 
to  the  gift  itself.  The  case  is  not  like  one 
where  it  is  attempted  to  impose  an  ill^al 
restriction  on  the  use  of  the  thing  granted. 
Here,  that  which  by  our  construction  is  con- 
templated by  the  testatrix  as  the  consideration 
and  inducement  of  her  gift  fails  altogether. 
It  is  true  that  the  testatrix  may  be  assumed  to 
haye  acted  from  religious  or  charitable  motiyee; 
but  she  says  yery  plainly  that  the  motiye  is  not 
sufficient  unless  the  terms  of  her  bargain  are 
complied  with.  The  question  la  one  of  con- 
struction, not  of  technical  rules.  We  cannot 
doubt  that  what  she  required  from  the  Town 
went  to  the  root  of  her  gift  See  Aeherley  y. 
Vernon,  Willes,  158. 

In  Parker  y.  Parker,  128  Mass.  584,  where 
land  was  deyised  on  condition  that  the  deyisee 
should  support  his  brother,  although  the  sup- 
port was  no  doubt  a  part  of  the  consideration 
of  the  gift,  yet  it  was  limited  by  the  life  of  the 
brother,  there  was  the  further  intention  mani- 
fest to  benefit  the  deyisee  subject  to  the  charge, 
and  therefore  the  deyise  did  not  fail  becaoae  of 
the  preyious  death  of  the  brother. 

It  follows  from  our  construction  of  the  sec- 
ond clause  that  the  legacy  to  the  Town  must 
fail.  Assuming  that  the  object  is  a  charitf, 
still  there  is  no  universal  principle  that  the 
testator's  particular  intentions  must  be  sacri- 
ficed by  reason  of  that  general  object  Strai- 
ton  y.  Physio-Medical  College,  149  Mass.  506, 
508, 5  L.  R.  A.  88;  Be  Otey,  L.  R  29  Ch.  Dlv. 
560;  Be  Bandell,  L.  R  88  Ch.  Diy.  218. 

The  limitation  to  the  testatrix's  "helrs-at- 
law"  is  not  dependent  upon  the  gift  to  the 
Town  takinff  effect  It  is  a  limitation  upon 
the  failure  of  the  primary  purpose  at  any  time 
and  for  any  cause.  As  the  primaiy  purpose 
falls  at  once,  and  as  matter  of  law  on  the  face 
of  the  wiU,  the  gift  oyer  is  immediate,  and  is 
not  open  to  any  objection  on  the  ground  of  the 
rule  against  perpetuity.  Therefore  the  fund 
does  not  fall  into  the  residue.  As  the  gift  is 
of  money  it  will  go  to  the  next  of  kin.  Ood- 
man  y.  KreU,  152  Mass.  214. 

Decree  aeeordingly. 


1891. 


PuBOiELL  y.  RiCHifoifD  A  Danviijjb  R.  Co. 
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NORTH  CAROLINA  SUPREME  COURT. 


Albert  PURCELL,  Appt., 

9. 

RICHMOND  &  DANVILLE  R.  CO. 

r.— N.c.....) 

1.  An  action  of  tort  will  lio  for  a  railroftd 
oompany^j  breach  of  its  statutory  duty  to  stop  at 
a  statioo  for  a  paaseofirer. 

8«  Punitive  damages  are  reeoTorable 

of  a  railroad  oompany  ror  disregard  of  Its  statu- 


tory duty  to  stop  at  a  station  for  a 
when  it  has  advertised  for  passengers  for  that 
train  and  has  room  for  them,  or  could  by  reason- 
able diligence  have  had  cars  enough  to  aooommo- 
dacetbenL 

(March  17, 1801.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Alamance  County 
disallowing  his  claim  to  puoitive  damages  be- 
eaose  of  defendant's  failure  to  stop  its  train  ac- 
cording to  its  schedule  at  a  station  at  which 
plaiotis  was  waiting  to  take  passage.  Be- 
wntd. 

At  the  close  of  the  evidence  plaintiff  asked 
the  court  to  charge  the  Jury  that  if  they  believed 
that  the  defendant  stoppra  its  train  at  Mebane, 
and  received  and  discharged  passengers,  and 
also  at  Qraham,  and  there  received  twelve  or 
fifteen  passengers,  and  discharged  two  or  three, 
and  that  there  was  then  room,  standing  or  sit- 
ting, for  fifty  or  sixty  persons  at  the  time  the 
train  passed  Haw  River,  and  that  a  part  of  the 
tickets  were  sold  to  persons  at  Haw  River  the 
evening  before,  and  in  due  time  to  communi- 
cate wnh  the  ofBcers  of  the  Company,  then  to 
ran  by,  as  shown  in  this  action,  is  such  willful 
disregud  of  the  rights  of  the  plaintiff  as  would 
entitle  him  to  recover  punitive  damages.  This 
prayer  was  refused  and  the  court  Instructed 
the  jury  that,  upon  the  testimony,  they  would 
not  be  warranted  in  finding  the  defendant 
guilty  of  such  a  degree  of  negligence  as  indi- 


cated a  reckless  indifference  to  consequences, 
oppression,  needless  caprice,  willfulness  or 
other  cause  of  aggravation,  as  would  entitle 

Slaintiff  to  punitive  damages.  The  measure  of 
amages  upon  the  admitted  facts,  or  those 
proven,  if  the  jury  believed  the  testimony, 
would  be  the  pi  ice  paid  for  the  ticket, —15 
cents,  and  the  amount  paid  for  another  con- 
veyance to  Burlington, — ^25  cents. 
lir,  J.  A.  Lonif  for  appellant. 
M€$$r»,  D*  Behoaek  and  F.  H«  Biisboo 
for  appellee. 

Clark*  J, ,  delivered  the  opinion  of  the  court: 
Code,  S  1968,  provides:  "Every  railroad 
corporation  shall  start  and  run  their  cars  for 
the  transportation  of  passengers  and  property 
at  regular  times,  to  be  fixed  by  public  notice, 
and  snail  furnish  sufficient  accommodation  for 
the  transportation  of  all  such  passengers  and 
property  as  shall,  within  a  reasonable  time  pre- 
vious thereto,  be  offered  for  transportatidn  at 
the  place  of  starting  and  the  junction  of  other 
railroads,  and  at  usual  stopping  places  estab- 
lished for  receiving  and  discharging  wav  pas- 
sengers and  freight  for  that  train,  and  shall 
take,  transport  and  discharge  such  passengers 
and  property  at,  from  and  to  such  places  on 
due  payment  of  the  freight  or  fare  legally  au- 
thorized therefor,  and  shall  be  liable  to  the 
party  aggrieved  in  an  action  for  damages  for 
anjr  neglect  or  refusal  in  the  premises.  For 
a  violation  of  such  statutory  duty  the  plaintiff 
might  have  sued  in  contract  (Hodffes  v.  Wil- 
mington dt  W,  B,  Co.  105  N.  C.  170),  but  he 
could  elect  to  sue  in  tort  for  the  injurv,  and 
the  breach  of  public  duty  (existing  inoepend- 
ent  of  the  Statute),  by  the  willfulness  or  negli- 
gence of  defendant.  Bishop,  Non-Cont.  Law, 
8§  78,  74. 

It  the  tort  was  committed  by  mere  negligence 
of  the  defendant,  as  simple  carelessness  or  Inad- 
vertence, the  plaintiff  would  be  restricted  to 


KOTX.— Jtaaiooy  eompany  liobte  far  tortt. 

It  Ib  well  established  that  railway  companies  are 
liable  oivllly.  the  same  as  Individuals,  for  all  olasses 
of  torts  committed  In  the  prosecution  of  their  bust- 
nen.  Goodspeed  v.  Bast  Haddam  Bank,  2S  Ckmn. 
nh  carter  v.  Howe  Maoh.  Co.  61  Md.  200;  Williams 
T.  Piantera  Ins.  Go:  67  Miss.  760;  Boogher  v.  Life 
laao.  of  America,  76  Mo.  819;  Evening  Journal  Asso. 
T.  McDermottf  44  N.  J.  L.  480;  Vance  v.  Erie  R.  Co. 
88  N.  J.  L.  884:  Pennsylvania  R.  Co.  v.  Vandlver,  42 
Pa.  866;  Wheleas  v.  Second  Nat.  Bank,  1  Baxt.  468; 
National  C.  B.  Shoe  Co.  v.  Lake  Shore  ft  M.  S.  R.  Co. 
4  FM.  Rep.  218;  Emigh  y.  Chicago,  B.  »Q.  R.  Co.  1 
Bta.  400:  TurrlU  ▼.  lUinois  Cent.  R.  Co.  8  Biss.  66; 
fiartesT.  Chicago  AN.  W.  R.  Co.  1  Bias.  466: Winans 
T.  Schenectady  ft  T.  R.  Co.  8  Blatchf .  879;  PhUadel- 
phia,  W.  ft  &  B.  Co.  Y.  Quigley,  68  U.  8.  81  How. 
8Q2,16L.ed.78;TorkftM.  L.  R.  Co.  y.  Winans,  68 
U.  8.17  How.  80, 15  L.  ed.  97;  Winans  y.  New  York 
ftE.R.Co.e8U.  SwZl  How.  88, 16  L.  ed.  68;  Eastern 
Ooonties  R.  Co.  y.  Broom,  6  Bxch.  814;  Poulton  y. 
London  ft  S.  W.  R.  Co.  L.  R.  2  Q.  a  684;  Golf  y. 
Oreat  Northern  B.  Co.  8  EL  ft  EL  672;  Whitfield  y. 
8oatb  Baatem  R.  Co.  EL  Bl.  ft  El.  116. 

Trains  must  be  stopped  at  a  station  that  paasen- 
len  may  aUght  upon  the  platform,  and  if  stopped 
eiKwhere  the  company  is  liable.  Columbus  ft  I. 
OeDtB.Co.y.Fiarre]L81Ind.406.oitedln2  Wood, 
MLR.A.  8 


Railway  Law,  i  806«  p.  1128;  Memphis  ft  C.  R.  Co.  y. 

Whitfield,  44  Miss.  486. 

Where  the  law  hnposes  duties  on  a  carrier  a 
breach  of  performance  of  such  duties  is  a  tort  for 
which  the  carrier  is  liable  in  damages.  Baltimore 
City  Pass.  R.  Co.  y.  Kemp,  61  Md.  619;  Clark  y.  St. 
Louis,  K.  C.  ft  N.  R.  Co.  64  Mo.  440;  Hammond  y. 
North  Eastern  R.  Co.  6  S.  C.  180;  Southern  Exp.  Co. 
y.  McVeigh,  20  Gratt  284;  Rich  y.  Kneeland,  Hob. 
17,  Cro.  Jac.  880;  NlchoUs  y.  More,  1  Sid.  86. 

If  a  contract  imposes  a  legal  duty  on  a  person, 
the  neglect  of  that  duty  is  a  tort  founded  on  con- 
tract, for  which  an  action  ex  contractu  for  the 
breach,  or  an  action  ex  dUicto  for  the  breach  of 
duties,  may  be  brought  at  the  option  of  the  party 
aggrieyed.  1  Addison,  Torts,  27;  Manetti  y.  Wil- 
liams.  1  Bam.  ft  Ad.  488. 

The  class  of  tortious  actions  growing  out  of  con- 
tracts does  not  arise  from  the  breach  oCexprees  pro- 
yislons  thereof,  but  from  the  breach  of  an  implied 
duty  arising  out  of  and  incident  to  the  contract. 
1  Addison,  Torts,  27,  note. 

All  duties  imposed  upon  a  corporation  by  statute 
raise  an  implied  promise  of  performance.  New 
York  ft  N.  H.  R.  Co.  y.  Schuyler,  84  N.  Y.  86;  Bath  y. 
Frceport,  6  Mass.  886;  Builaid  y.  BeU,  1  Mason,  248; 
Kortrigbt  y.  Buffalo  Commercial  Bank,  20  Wend. 
94;  Carrol  y.  Green,  92  U.  S.  618,  28  J*,  ed.  780. 
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compeDsatory  damages,  and,  as  no  special 
dama^  were  alleged  and  showD,  other  than 
obtaining  another  conveyance,  the  measure  of 
damages,  as  laid  down  by  the  court,  to  wit,  the 
price  of  the  ticket  and  of  procuring  such 
other  conveyance,  40  cents  in  all,  would  have 
been  correct.  But  if  the  conduct  of  the  de- 
fendant wss  willful,  or  showed  such  gross 
negligence  as  to  indicate  a  wanton  disregard  of 
the  rights  of  the  plaintiff,  he  was  entitled  to 
recover  punitive  damages  in  addition.  Rail- 
roads are  granted  valuable  franchises  and  privi- 
leges by  virtue  of  the  State's  right  of  eminent 
domain.  On  their  part  they  assume  correla- 
tive obligations  and  duties  to  the  public,  and 
become  quasi  public  servants.  They  are  not 
granted  such  great  and  unusual  privileges  to 
the  sole  end  that  they  may  be  operated  for  the 
mere  pecuniary  benefit  of  the  corporation,  and 
at  the  arbitrarv  pleasure  and  will  of  their  man- 
agers and  employes.  It  is  well  recognized  that 
thev  are  subject  to  proper  regulatfon,  super- 
vision and  control  by  public  authority,  and 
that  they  owe  duties  to  the  individuals  who 
may- wish  to  ship  goods  or  to  travel  over  their 
lines.  When  the  defendant  advertised  its 
schedule,  and  the  plaintiff  bought  a  ticket  and 
presented  himself  at  the  advertised  time  at  a 
regular  passenger  station  of  the  road,  he  had 
the  riffht  to  be  taken  aboard  the  cars  on  their 
arrival  at  that  point.  In  running  its  cars  by 
the  station  without  stopping,  the  defendant 
committed  a  breach  of  public  duty, — a  tort. 
If  such  breach  was  mere  inadvertence  or  neg- 
ligence, or  was  caused  by  an  unforeseen  num- 
ber of  passengers  presenting  themselves,  which 
rendered  it  unsafe  to  take  a  ereater  number 
aboard,  and  the  Company  could  not  by  reason- 
able diligence  have  increased  the  number  of 
cars,  then  the  plaintiff  would  be  held  to  recover 
only  the  bare  compensatory  damages  laid  down. 
If,  however,  the  defendant,  havmg  advertised 
for  passengers  for  that  train,  bv  reasonable 
diligence  could  have  ascertained  that  the  num- 
ber of  cars  was  insufficient,  and  made  no  effort 
to  supply  the  deficiency,  but  regardless  of  its 
duties,  and  of  the  rights  of  those  whom  it  had 
invited  to  leave  their  ordinary  avocations,  and 
present  themselves  at  its  regular  station  for 
passage,  ran  its  train  by  the  station  without  stop- 
ping, or  if  there  was  room  in  the  cars  for  fifty 
or  suty  persons  additional,  and  the  train  passed 
by  the  station  without  taking  on  at  least  as 
many  as  it  had  accommodations  for,  then  the 
defendant  did  display  a  gross  and  willful  dis- 
reffard  of  the  rights  of  the  plaintiff  which  en- 
tiUed  him  to  recover  punitive  damaees.  There 
was  evidence  to  Justify,  if  believea,  the  state 
of  facts  recited  in  plaintiffs  prayer  for  instruc- 
tion, and  it  was  error  to  refuse  to  grant  it. 
Should  an  excessive  verdict  have  been  found 
by  the  Jury,  the  discretion  rested  with  the  trial 
Judge  to  correct  it;  but  it  would  be  a  denial  of 
Justice  to  permit  a  common  carrier  to  exhibit 
such  arbitrary  and  willful  neglect  of  the  duties 
it  has  assumed,  and  such  aisregard  of  the 
rights  of  others.  Yet  such  is  the  effect  if, 
without  adequate  excuse,  it  should  be  allowed 
so  to  act,  witn  no  other  penalty  than  refunding 
the  price  of  the  ticket  and  the  price  paid  for 
another  conveyance,  since  the  latter  would  be 
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demanded  in  very  few  cases,  and  only  when 
the  destination  is  at  a  shon  distance.  The 
effect  of  such  ruling  would  be  to  license  the 
common  carrier  to  furnish  cars  or  not,  and  to 
stop  at  its  regular  stations  or  not,  at  its  arbi- 
trary pleasure,  and  not  as  a  duty  required  by 
law.  The  refunding  the  price  of  the  ticket 
would  amount,  in  most  cases,  to  nothing,  as 
the  passenger  would  usually  buy  a  ticket  by 
the  next  train.  Tet  the  inconvenience,  annoy- 
ance and  injustice  to  the  traveling  public  6y 
such  detentions  would  be  great  and  difi9cult  to 
estimate. 

A  case  exactly  in  point  is  Herin  v.  M'Caugh' 
auy  82  Miss.  17,  where  it  is  held  that  exem- 
plary damages  were  recoverable  against  a 
common  carrier  (there  a  steam-boat  company) 
in  an  action  of  tort  for  violation  of  duty  in 
willfully  refusing  to  land  its  vessel,  and  receive 
the  plaintiff  as  a  passenger,  according  to  its  ad- 
vertisement. 

In  liew  Orleans,  J.  dk  G.  N.  R.  Go.  v.  Hunt^ 
86  Miss.  660,  which  was  a  case  somewhat  sim- 
ilar, where  the  train  ran  by  the  regular  station 
without  stopping  to  put  off  (instead  of  to  re- 
ceive) a  passenger,  the  court  afi^rma  the  case 
last  cited,  and  says  it  is  "the  right  of  the  jury 
in  such  cases  to  protect  the  public,  by  punitive 
damages,  against  the  negligence,  folly  or  wick- 
edness which  mi^ht  otherwise  convert  these 
great  public  blessings  into  the  most  dangerous 
nuisances." 

It  is  the  duty  of  a  common  carrier,  especial- 
ly where  it  has  a  monopoly,  to  provide  suffi- 
cient cars  for  the  transportation  of  all  passen- 
gers, as  well  as  for  the  carriage  of  all  freight 
which  its  invitation  naturally  brings  to  it,  aa 
was  held  in  Branch  v.  Wilmington  A  W,  K 
Co,,  77  N.  C.  847.  Indeed,  the  identical  fact» 
of  the  present  case  are  cited  by  Judge  Rodman 
as  an  hypothetical  illustration  in  that  opinion. 
Page  8ol.  No  regard  for  their  own  profits  or 
convenience  will  Justify  the  corporation  ia 
having  only  sufficient  cars  for  the  ordinary 
amount  of  freight  and  travel,  leaving  the  pub- 
lic to  bear  the  mconvenience  and  loss,  when, 
on  unusual  occasions,  the  volume  of  businesa 
may  swell  beyond  the  average.  Common  car- 
riers could  not  be  held  liable  for  an  unforeseen 
and  extraordinary  rush  of  business  not  within 
reasonable  calculation,  but  when  the  additional 
volume  of  travel  or  freight  is  such  as,  with 
reasonable  foresight,  could  be  expected,  it  is 
the  duty  of  the  company  to  have  the  extra  cara 
furnished.  With  the  modem  facilities  of  tele- 
graph and  telephone,  the  occasion  of  an  un- 
usual number  of  passengers  or  Quantity  of 
freight  can  be  promptly  notified  and  provided 
for.  If  this  is  not  done,  it  is  gross  and  willful 
negligence,  and  the  Company  should  not  be 
allowed  to  find  its  profit  in  a  willful  and  reck- 
less disregard  of  the  rights  of  the  public,  and 
of  its  own  duties.  It  may  be  that  on  the  whole 
testimony  the  defendant  could  show  sufficient 
matter  of  excuse,  but  the  plaintiff  was  entitled 
to  have  the  phase  of  the  evidence  set  out  in  his 
prayer  for  instruction  presented  to  the  Jury. 
Takhag  that  evidence  to  be  true,  and  nothing 
else  appearing,  he  was  entitled  to  recover  puni> 
tive  damages. 

Bttot. 
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Incorporated  TOWN  OP  SPENCER,  AppL, 

V. 

Qeoige  ANDREW  et  ai. 
(.-.-Iowa—.) 

1.  The  eertifleate  of  tlie  Judge  that  » 
transcript  oontains  all  the  eridenoe  will 
1)6  accepted  as  true  asalDSt  an  objection  that  the 
evidence  Is  not  all  included,  in  the  absence  of 
anj  specific  reference  to  show-  that  fact. 

8.  Pemdasion  nuky  be  planted  by  an 
Incorporated  town,  under  Code,  i  4fiA,  to  a 
prlyate  person  to  place  weiff hingr  scales  in  a  street 
in  front  of  his  lots,  where  they  will  serve  the 
public  convenience  and  do  not  constitute  an  ob- 
struction to  travel. 

8.  A  town  is  estopped  fipom  reroUngr 
permission  to  a  person  to  place  scales 
ia  a  street  in  front  of  his  lot  until  the  interests 
of  the  public  require  a  revocation,  where  on  the 
faith  of  the  permisBion  he  has  purchased  scales, 
and  incurred  other  expenses,  such  as  enlarginir  a 
buildinir  with  which  they  were  to  be  connected, 
for  the  purpose  of  preparlnsr  them  for  use. 

4.  The  nse  by  a  firm  of  a  privilege 
granted  to  one  member  to  place  scales  in  a 
street,  where  it  was  granted  with  the  knowledge 
and  expectation  that  it  was  to  be  used  by  the 
firm,  is  no  ground  for  revoking  the  privilege, 

(January  fS^  1891.) 

APPEAL  bj  plaintiff  from  a  Judgment  of 
the  District  Court  for  Clay  Couotj  in 
favor  of  defendants  in  a  proceeding  instituted 
to  determine  the  right  of  defendants  to  set, 
maintain  and  use  a  weighing  scale  in  plaintiff's 
Main  Street,  and  to  restrain  them  from  so 
doing.    Afflrmed. 

The  case  was  submitted  under  a  stipulation/ 
by  which  defendants  waived  the  right  to  insist 
that  plaintiff  had  a  remedy  at  law.  The  facts 
are  stated  in  the  opinion. 


Me99n.  Parker  A  IUcliardson»  for  ap* 

pellant: 

The  title  to  the  streets  of  a  city  or  incorpo- 
rated  town  is  in  the  city  in  trust  for  the  public. 

Code,  §  661;  Random  v.  Bool,  29  Iowa,  68; 
Barney  v.  Keokuk,  H  U.  8.  824,  24  L.  ed.  224; 
Clinton  v.  Cedar  Rapids  d  M,  R  R  Co.  2i 
Iowa,  466;  Warren  v.  Li/on  City,  22  Iowa,  851 ; 
Stanley  v.  Datenport,  54  Iowa,  468. 

The  city  council  have  no  power  or  control 
over  streets  of  the  city  not  delegated  by  statute 
or  included  in  the  trust  relation  and  purpose. 

Code,  §  464;  2  Dillon,  Mun.  Corp.  8d  ed. 
§656. 

The  Statute  does  not  confer  upon  the  city 
council  authority  to  devote  the  streets  and 
alleys  to  a  particular  use  for  the  private  benefit 
of  an  individual. 

Heath  v.  Dee  Moinee  db  8t.  L.  B.  Co.  61  Iowa, 
It;  ^aU  V.  Newark.  6  Cent  Rep.  540,'49  N. 
J.  L.  844-  Mik£$ell  v.  Durkee,  84  Ean.  509; 
Smith  V.  Leavenworth  City,  15  Kan.  81;  Bmer- 
eon  V.  Babeoek,  66  Iowa,  257. 

It  is  made  the  duty  of  the  city  oouncU  to 
keep  the  streets  free  and  clear  of  all  obstruc- 
tions and  incumbranoea. 

Code,  §  527;  Emereon  v.  Babeoek,  66  Iowa, 
257:  Heath  v.  Dee  Moines  db  St.  L.  R  Co. 
9upra. 

They  are  required  to  keep  them  in  proper 
and  safe  condition  for  the  entire  width. 

Stafford  v.  Otkaloosa,  57  Iowa,  748;  Ruseh 
V.  Davenport,  6  Iowa,  485. 

Defendants  are  not  in  a  position  to  urge  the 
defense  of  estoppel;  they  were  dealing  with  a 
ni^jimicipal  corporation  in  respect  to  the  use  and 
occupancy  of  a  street,  which  is  the  property 
of  the  public.  The  municipal  corporation  U 
known  to  have  no  rights  or  powers  except 
such  as  are  created  by  law.  The  defendants 
are  conclusively  presumed  to  know  the  law, 
and  if  they  d^  with  the  corporation  they 


KoZB.^OMnicMonl  in  Moftdoay  may  be  auOiorUed. 

An  obetruotlon  in  a  highway,  which  would  other- 
wise constitute  a  nuJsanoe,  may  be  legalised  by 
legislative  enactmmit.  Dubaoh  v.  Hannibal  ft  St. 
J.  R.  Go.  4  West.  Bep.  688,  89  Mo.  488;  Northern 
Transp.  Ck>.  v.  Chloago,  OB  CT.  8.  68^  26  L.  ed.  886;  2 
Dillon^  Mun.  Corp.  t  SIO;  SlMott,  'Beads  And  Streets, 
484.  citing  Oootey,  Torts,  61&;  First  Baptist  Church 
V.  UtiGa  *  8.  B.  Go.  0  Barb.  818;  Com.  v.  Copp,  48 
Fa.  88;  NorUi  Yemon  v.  Yoegler,  1  West  Bep.  588, 
106  Ind.  814;  Penr  ▼•  New  Orleans,  M.  ft  a  B.  Go.  66 
Ala.  418;  Detroit  v.  Detroit  Qty  B.  Ga  87  liioh.  668; 
Gushing  v.  Boston,  128  Mass.  880;  Sawyer  v.  Davis, 
IBS  Mass.  S80. 

Statutes  authorizing  such  obstruction  are,  how- 
ever, strictly  construed.  2  Dillon,  Mun.  Corp.  I M9; 
Elliott,  Beads  and  Streets,  484,  dting  Jersey  City  v. 
New  Jersey  Gent.  B.  Go.  4  Gent.  Bep.  387. 40  N.  J. 
Bq.  417:  Newark  v.  Delaware,  L.  ft  W.  B.  Co.  6  Gent. 
Bep.  690,  42  N.  J.  Bq.  196;  Pennsylvania  B.  Go.  v. 
Hish,  4  Gent.  Rep.  279, 116  Fa.  614;  GogsweU  v.  New 
York.  N.  H.  ft  H.  B.  Go.  4  Gent.  Bep.  2»,  106  N.  Y.  10; 
Storhif  elta  v.  Manor  Tumpb  Go.  18  Pa.  666;  Hughes 
V.  Providence  ft  W.  B.  Go.  2  B.  1. 4Ba 

Power  to  authorize  obstructions  may  be  dele- 
gated to  mu  nioipal  corporations.  State  v.  Newark, 
8  Gent.  Bep.  540, 48  N.  J.  L.  844;  Mercer  v.  Pltts- 
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burgh.Ft.  W.ftG.B.Go.88Pa.60;  Clarke  v.  Black- 
mar,  47  N.  Y.  160;  Atchison  ft  N.  B.  Go.  v.  Manley, 
12  Kan.  977;  Michigan  City  v.  Boeckling,  128  Ind.  80; 
Iron  Mountain  B.  Co.  v.  Bingham,  4  L.  B.  A.  8ae2, 
and  note,  87  Tenn.  822;  Terre  Haute  ft  L.  B.  Co.  v. 
Bissell,  8  West  Bep.  264,  106  Ind.  118;  Merchants 
Union  a  W.  Go.  v.  Chicago,  B.  ft  Q.  B.  Go.  70  Iowa, 
106;  ChlMigo  D.  ft  G.  Go.  v.  Garmy,  1  West.  Bep.  810, 
116  m.  156;  Paoiflc  B.  Co.  v.  Leavenworth,  1  DHL  886. 

Under  this  delegated  power  municipalities  have 
authorized  the  placing  in  streets  of  culverts,  drains, 
sewers,  reservoirs,  gas  and  water  pipes,  telegraph 
poles,  horse  and  steam  railroad  tracks,  as  well  as 
the  excavation  of  cellars  under  the  sidewalks  and 
streets.   2  Dillon,  Mun.  Corp.  644  et  aeg. 

But  the  power  to  authorize  such  obstruction  must 
be  conferred  expressly  or  by  the  clearest  implica- 
tion. Glaessner  v.  Anheuser-Busch  Brew.  Asso. 
100  Mo.  608;  Denver  ft  S.  F.  B.  Go.  v.  Domke,  11  Colo. 
247:  Denver  Circle  B.  Go.  v.  Nestor,  10  Colo.  408; 
Grand  Baplds  B.  !«.  ft  P.  Go.  v.  Grand  Bapids  E.  B. 
L.  ft  F.  G.  Go.  88  Fed.  Bep.  860;  Atty-Gen.  v.  Heishon, 
18  N.  J.  Bq.  410;  Stetson  v.  Faxon,  10  Pick.  154; 
Columbus  V.  Jaquee,  80  Ga.  606;  Savannah,  A.  ft  G. 
B.  Go.  V.  Shiels,  83  Ga.  801;  Mikesell  v.  Durkee,  84 
Kan.  609. 

If  the  Legislature  hss  not  delegated  power  to  the 
municipality  it  hss  none.    Com.  v.  Bush,  14  Pa.  19ft 
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cannot  plead  that  they  were  misled  bj  the. 
unauthorized  act  of  the  corporation. 

at,  Louis,  A.  AT,  H,  R.  Co,  v.  BeUemUe,  10 
West.  Rep.  005, 122  111.  876;  Davison  v.  Young, 
88  111.  145;  SehneU  v.  Chicago,  Id.  882;  Bige- 
low,  Estoppel,  480. 

The  act  of  the  council  was  in  effect  a  mere 
license,  and  as  such  was  revocable  at  any  time 
before  an  entry  upon  the  premises  and  posses- 
sion taken  thereunder  and  expense  incurred. 

8  Kent,  Com.  8th  ed.  665;  2  Bouvier,  L. 
Diet.  44;  Upton  v.  Brazier,  17  Iowa,  158;  Mel- 
/lop  y,  Meinhart,  70  Iowa,  685;  Kipp  v.  Coenen, 
55  Iowa,  68;  7  Wait,  Act.  and  Def.  195, 208;  6 
Wait,  Act.and  Def  .86;  2  Wait,Act.  and  Def  .656. 

The  application  for  a  permit  to  erect  the 
scales  was  made  by  George  Andrew  alone,  in 
his  own  behalf.  It  is  now  sought  to  make  the 
expenditure  incurred  by  the  firm  of  McQueen 
&  Andrew  the  basis  of  an  estoppel  against  the 
plaintiff  from  reroking  a  personal  privilege 
granted  to  George  Andrew  alone. 

Only  parties  and  their  privies  are  bound  by 
the  representation,  and  only  those  to  whom  the 
representation  is  made,  or  whom  it  is  intended 
to  influence,  and  their  privies  may  take  advan- 
tage of  the  estoppel. 

A  copartnership  is  a  person  distinct  from  the 
individual  members  thereof. 

Code,  §  2558;  Fitzgerald  v.  GrimmeU,  64 
Iowa.  261. 

A  license  does  not  extend  to  any  but  the 
licensee 

7  Wait,  Act.  and  Def.  167,  citing  MendenhaU 
V.  KUnek,  51  N.  Y.  246;  Dark  v.  Johnston,  55 
Pa.  164. 

Messrs.  Hughes  A  Hastings  and  F.  H« 
Helsell  for  appellee. 

Given*  J,,  delivered  the  opinion  of  the 
court: 

1.  Appellees  insist  in  argument  that  appel- 
lant has  not  made  all  the  evidence  taken  on 
the  trial  of  record,  namely,  Exhibit  A  and  Ex- 
hibit No.  1,  and  that  therefore  the  case  cannot 
be  tried  de  novo.  We  are  not  referred  to  any 
part  of  the  six  abstracts  or  of  the  transcript  in 
support  of  this  claim,  but  are  left  to  search 
these  several  hundred  pages  to  see  what  they 
show,  if  anything,  as  to  these  exhibits.  In  the 
absence  of  any  specific  reference,  we  conclude 
that  we  may  rely  upon  the  certificate  of  the 
Judge  that  the  transcript  contains  all  the  evi- 
dence, and  therefore  consider  the  case  de  novo, 

2,  The  following  statement  of  facts,  with 
those  hereafter  mentioned,  will  be  sufficient  to 
a  correct  understanding  of  the  questions  pre- 
sented: Defendant  Andrew  was  the  owner  of 
two  lots  fronting  on  Main  Street,  upon  which 
he  and  McQueen  decided  to  erect  a  building  in 
which  to  carry  on  the  fuel  and  implement 
business.  April  17,  1888,  the  petition  of  de- 
fendant Andrew  for  permission  to  put  in  a 
scale  in  Main  Street  in  front  of  said  lots  was 
granted  by  the  town  council.  Thereupon  de- 
fendants ordered  a  street  scale  with  levers  and 
attachments,  so  that  the  scale-beam  would  be 
inside  the  building,  and  changed  the  construc- 
tion of  their  building  aocoroingly.  On  May 
15,  1888,  after  the  scale  had  been  ordered  and 
shipped  and  freight  paid,  the  town  council 
passed  a  resolution  rescinding  said  permission, 
and  caused  notice  thereof  to  be  served  on  the 
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defendant  Andrew.  Some  attempt  was  made 
to  arrive  at  an  arrangement  satisfactory  to  both 
parties,  but,  failine,  the  defendants  proceeded 
to  set  their  scale  in  the  street,  under  the  per- 
mission granted  to  Andrew.  The  principal 
conflict  in  the  testimony  is  whether  the  scale  is 
an  obstruction  to  public  travel.  We  may  here 
say  that  the  decided  preponderance  of  the  evi- 
dence is  that  the  scale  Ib  not  an  obstruction  or 
hindrance  to  public  travel.  The  scale-beam  is 
inside  of  the  building,  and  connected  by  levers 
under  the  sidewalk,  and  no  part  of  the  scale 
shows  upon  the  street  except  the  platform, 
which  is  so  substantial,  and  near  the  level  of 
the  street,  that  it  can  be  safely  and  convenient- 
ly traveled  over. 

8.  Our  next  inquiry  is  whether  the  Incor- 
porated Town  of  Spencer  had  power  to  grant 
the  permission  given  to  the  defendant  Anmew. 
That  the  title  to  public  streets  and  alleys  is  in 
the  city  or  town  in  trust  for  the  use  of  the  pub- 
lic is  not  questioned.  That  other  uses  than 
travel  may  be  made  of  the  public  streets  and 
alleys  is  shown  by  numerous  provisions  of  the 
Statute  granting  power  to  authorize  other  uses. 
The  paramount  purpose  of  maintaining  streets 
and  alleys  is  for  public  travel,  and  all  other 
uses  must  be  subordinate  thereto.  The  city  or 
town  must  keep  them  free  from  obstructions, 
except  where  the  use  or  obstruction  is  such  as 
the  city  or  town  is  specifically  empowered  to 
and  has  authorized.  Code,  ^  524;  Heath  v. 
Des  Moines  dh  8t.  L,  B.  Co,  61  Iowa,  11. 

Among  the  powers  conferred  upon  incorporat- 
ed cities  and  towns  is  the  right  "to  establish 
and  regulate  markets,  to  provide  for  the  meas- 
uring or  weighing  of  hay,  coal  or  any  other 
articles  of  sale."    Code,  g  456. 

In  Davis  v.  Anita,  78  Iowa,  825,  the  town 
authority  of  this  provision  passed  an  ordinance 
appointing  a  weighmaster,  and  providing  a 
penalty  for  selling  certain  commodities  wi&in 
the  town,  when  the  quantity  exceeded  1,000 
barrels,  without  being  weighed  upon  the  city 
jK*ales,  and  declaring  a  certain  scale  In  the  town 
to  be  "city  scales."  The  court  says,  with 
reference  to  the  power  conferred,  that  "the 
power  given,  in  substance,  is  to  regulate;  and 
this  implies  that  the  corporation  is  empowered 
to  do  all  things  essential  to  the  proper  exercise 
of  the  power  expressly  conferred.  The  privi- 
lege conferred  should  not  be  confined  within 
narrow  bounds,  but  the  discretion  reposed  in 
the  corporation  must  be  fairly  exercised,  so  as 
not  to  unduly  infringe  upon  the  rights  of  the 
citizen,  on  the  one  hand,  and  yet,  on  the  other, 
so  that  the  express  and  necesenrily  implied  ob- 

Iect  of  the  Statute  shall  not  be  unduly  limited, 
t  is  under  the  authority  conferred  by  section 
456  that  many  of  the  cities  and  towns  have 
erected  and  maintained  scales  in  the  public 
streets.  It  is  certainly  the  duty,  as  well  as  the 
privilege,  of  cities  and  towns  to  provide  con- 
veniences for  the  correct  weighing  or  measur- 
ing of  commodities  brought  to  their  markets. 
If  the  cities  and  towns  may  maintain  scales  of 
their  own  in  the  public  streets  to  facilitate  the 
weighing  of  hay,  coal  or  other  articles  of  sale, 
we  see  no  good  reason  why  they  may  not,  un- 
der reasonable  restrictions,  authorize  others  to 
maintain  scales  whereby  the  public  convenience 
will  be  served.  If  it  may  be  said  that  this 
power  is  not  delegated  by  statute,  it  is  certainly 
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included  Id  the  trust  relation  and  purpose  un- 
der which  cities  and  towns  bold  title  to  and 
ezerdae  control  over  the  public  streets  and 
allers 

In  'Emermm  y.  Babeoek,  66  Iowa,  268,  the 
plainti£f  sought  to  restrain  the  defendant,  the 
dty  Diarsbal,  from  remoWng  a  set  of  scales. 
The  petition  alleged  that  the  scales  were  not  an 
obstruction,  were  a  benefit  to  the  public,  and 
that  thej  were  put  in  the  street  at  the  first  lay- 
rng  out  of  the  town,  and  that  the  council  had 
pMsed  an  ordinance  requiring  their  removal. 
It  was  held,  on  demurrer,  that  the  plaintiit 
bad  no  l^gal  right  to  canr  on  his  private  bud- 
nesB  in  the  streets;  that  bis  being  permitted  to 
maintain  his  scales  for  a  time  was  a  mere 
license  which  might  be  terminated  at  anytime, 
and  in  such  case  it  was  immaterial  whether  the 
scales  amounted  to  a  nuisance  or  not;  and  hence 
that  the  demurrer  was  properly  sustained. 
The  distinction  between  the  cases  is  obvious: 
In  this,  the  scales  were  put  in  by  permission, 
and  evidently  to  serve  the  public  need;  in  that, 
there  was  no  permission,  and  tho  plaintiff  was 
8  trespasser.  Our  contusion  is  that  the  Town 
of  Spencer  did  have  power  to  grant  the  permis- 
sion it  did. 

4.  Appellant  contends  that,  although  the 
council  had  power  to  grant  the  permission,  "it 
was  in  effect  a  mere  ficense,  and  as  such  was 
revocable  at  any  time  before  an  entry  upon  the 
premises,  and  possession  taken  thereunder, 
and  expense  incurred."  Appellees  contend 
that  under  the  facts  the  plaintiff  was  estopped 
from  revoking  the  permission  at  the  time  it 
was  attempted  to  do  so.  We  have  seen  that, 
before  the  attempted  revocation,  the  defend- 
ants, relying  upon  the  permission,  had  ordered 
a  scale  suited  to  the  place,  paid  the  freight 
thereon  and  bad  it  shipped  to  them  at  Spencer. 
It  also  appears  that  the  location  reauires  arad- 
ing,  some  of  which  was  done,  and  that  defend- 
antB  enlarged  the  plan  of  their  building  so  as 
to  make  room  for  the  scale-beam  on  the  inside. 


These  facts  were  known  to  the  council  at  the 
time  of  the  attempted  revocation,  and,  under 
the  familiar  rules  of  the  law,  they  were  estopped 
from  then  revokiug  the  permission.  Appel- 
lees cite  cases  wherein  licenses  were  held  irrev- 
ocable, but  we  do  not  understand  them  to 
claim,  nor  would  we  hold,  that  this  license 
must  continue  perpetually;  for  surely  such 
was  not  contemplated  by  either  party.  The 
license  having  been  granted  by  authority,  and 
the  defendants  having  acted  thereon,  as  stated, 
the  plaintiff  is  estopped  from  revoking  it  until 
the  interests  of  the  public  shall  require  that  it 
be  revoked.  If  from  anv  cause,  such  as 
change  in  the  travel  or  business,  the  construc- 
tion of  a  scale  by  the  Town,  or  the  condition 
or  management  of  this  scale,  public  interests 
require  its  removal,  then  the  council  may  re- 
voke the  permission. 

In  Ehirton  v.  Babeoek,  mpra,  where  the 
scales  were  placed  without  permission,  it  was 
held  that  permission  implied  from  allowing 
them  to  remain  might  be  terminated  at  any 
time.  The  doctrine  of  estoppel  had  no  appli- 
cation in  that  case.  As  no  reason  is  shown  for 
revoking  the  permission  at  the  time  the  resolu- 
tion of  revocation  was  passed,  we  think  the 
council  were  not  authorized  to  revoke  it. 

6.  The  permission  being  to  Andrew  alone, 
appellant  contends  that  it  confers  no  privilege 
upon  the  firm  of  Andrew  &  McQueen.  It  is 
evident  that  the  privilege  was  granted  with  the 
knowledge  and  expectation  that  it  was  to  be 
used  trv  the  firm.  Authorities  are  cited  as  to 
the  difference  between  the  rights  of  a  partner- 
ship and  of  those  composing  it.  It  is  a  suffi- 
cient answer  to  appellant's  claim  that  the  mere 
fact  that  the  firm  of  which  Andrew  is  a  mem- 
ber is  exercising  the  privilege  is  not  a  sufficient 
reason  for  granting  the  relief  asked. 

This  discussion  fully  disposes  of  the  case, 
and  leads  to  the  conclusion  that  the  judgment 
of  the  Dietriet  (hurt  ehoiUd  be  affirmed. 
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PEOPLE  of  the  State  of  California,  ex  rel., 
ATTORNEY-OENERAL,  Appt,, 

V. 

DA8HAWAY  ASSOCIATION. 

(84  0aLU4.) 

The  prentottan  of  the  eause  of  temper- 
maee  is  too  va^rue  and  uncertain  as  a  description 
of  the  objects  for  which  a  corporation  was  formed 
to  enable  a  court  to  say  that  funds  contributed  for 
the  use  of  the  oorporation  constitute  apubllo  char- 
ity which  can  be  administered  bya  court  of  equity. 
Henceadiviaion  of  the  fund  by  the  oorporation 
among  its  own  members  is  not  such  a  perversion 
thereof  as  amounts  to  an  injury  to  the  public  so 
as  to  demaml  a  forfeiture  of  the  corporate 
charter. 

{May  10, 1800.) 


APPEAL  by  relator  from  a  Judgment  of  the 
Superior  Court  for  the  City  and  County 
of  San  Francisco,  sustainifag  a  demurrer  to  an 
information  filed  to  procure  the  forfeiture  of 
the  charter  of  defendant  corporation.  Jf- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Meure,  OeorM  A.  Johnsom  AttyOen,, 
S.  HejrdenfelSt,  Jr.,  Walter  H.  LoTy 
and  J.  P.  Kelly  for  appellant. 

MeeerB.  Tilden  A  Tilden  and  MeClure 
A  Dwinelle  for  respondent 

Per  Curiajn : 

This  is  an  information  in  the  nature  of  a 

2U0  warranto  to  forfeit   the  charter  of  the 
^ashaway  Association,  a  corporation  oigan- 
ized  and  existing  under  the  Laws  of  the  State 


NoTB.-PubUo  charities.  Bee  tioCM  to  Cary  U-  I  Croul  (Mich.)  6  L.  H.  A.  858;  Helskell  v.  Chickasaw 
hnry  v.  Bliss  (Mass.)  7 L.  R.  A.  765:  Btratton  t.  The  I  Lodice  No.  8  (Tenn.)4  L.  R.  A.  600;  Cottman  y. Grace 
PhTSio-Medical  Tnstliute  (Haas.)  6  L.  B.  A.  88;  Bui-  I  (N.  T.)  8  L.  R.  A.  145;  Fire  Ins.  Patrol  v.  Boyd  (Pa.) 
lard  V.  Ghaudler  (Haas.)  5  L.  B.  A«  104;  Penny  v.  >  i  l.  r.  a. 417. 
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of  California,  and  for  a  Jud^ent  declaring 
that  Its  property  escheat  to  tne  State;  that  a 
receiver  be  appointed  to  take  possession  of  all 
the  property;  that  an  injunction  issue,  etc. 

The  complaint  avers  that  the  object  and  pur- 
pose for  which  the  said  corporation  was  formed 
was  to  promote  the  cause  of  temperance;  that 
it  has  no  capital  stock;  that  it  has  members 
who  are  elected  underprovisions  of  its  by-laws; 
that  it  has  since  its  incorporation  received  at  va- 
rious times  from  its  members  and  others  contri- 
butions and  donations  of  money  for  the  pur- 
pose for  which  it  was  incorporated,  to  wit,  the 
promotion  of  the  cause  of  temperance;  with 
which  moneys  it  acquired  by  purchase  real 
estate  in  the  City  and  County  of  San  Francisco. 

That  in  1888,  by  leave  of  the  court,  it  sold 
certain  real  estate  in  said  city  and  county  for 
$156,000;  that  it  paid  off  a  mortgage  of  $45,000, 
leaving  a  bahinoe  in  cash  on  hand  of  $111,000, 
realized  from  property  purchased  with  dona^ 
tions  as  aforesaid  and  for  the  purposes  afore- 
said. 

That  the  corporation  has  abused  and  mis- 
used its  powers,  disregarded  its  corporate  trust, 
and  violated  its  charter,  and  has  fraudulently 
and  unlawfully  perverted  its  funds  and  misap- 
plied $72,000,  from  the  object  for  which  the 
corporation  was  formed,  and  from  the  use  for 
which  it  was  given  and  leceived,  by  dividing, 
distributing  and  paying  out  the  same  among 
its  members. 

That  the  officers  and  members  have  con- 
spired and  colluded  with  defendant  to  fraudu- 
lently and  unlawfully  accomplish  this  result, 
and  that  the  corporation  has  still  the  sum  of 
$89,000  on  hand  received  in  like  manner  and 
for  like  purpose,  which,  as  relator  is  informed, 
it  will  dispose  of  in  like  unlawful  manner  un- 
less restrained. 

Defendant  demurred  to  the  information  upon 
the  grounds: 

1.  "That  the  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

2.  "That  the  said  court  has  no  jurisdiction 
of  the  person  of  the  defendant  or  the  subject 
of  the  action." 

The  demurrer  was  sustained  by  the  court  be- 
low "01^  the  ground  that  the  court  has  no  ju- 
risdiction." 

Judgment  was  entered  in  favor  of  defendant, 
from  which  judgment  relator  appeals  to  this 
court 

Corporations  are  creatures  of  the  law,  and 
when  they  fail  to  perform  duties  which  thev 
were  incorporated  to  perform,  and  in  which 
the  public  nave  an  interest,  or  do  acts  which 
are  not  autlnrized,  or  are  forbidden  them  to 
do,  the  State  may  forfeit  their  franchises  and 
dissolve  them  by  an  information  in  the  nature 
of  a  quo  warranto.  People  v.  Utiea  IfiB.  Co. 
15  Johns.  858;  People  v.  Pittelmrgh  B,  Co.  58 
CaL  694;  Oolden  RuU  v.  PeopU,  118  Dl.  492,  7 
West.  Rep.  219. 

The  grant  of  corporate  franchises  is  always 
subject  to  the  implied  condition  that  they  will 
not  be  abused,  vhicago  Life  Ins,  Co,  v.  Nised- 
le9,  118  U.  S.  574,  28  L.  ed.  1084. 

"In  its  relations  to  the  government,  and 
when  the  acts  or  neglects  of  a  corporation,  in 
violation  of  its  charter  or  of  the  general  law, 
become  the  subject  of  public  inquirv,  with  a 
view  to  the  forfeiture  of  its  charter,  the  willful 
'«2L.RA. 


acts  and  neglects  of  its  officers  are  re^rded  as 
the  acts  and  neglects  of  the  corporation,  and 
render  the  corporation  liable  to  a  ludnnent  or 
decree  of  dissolution."    Ang.    &    A.  Corp. 

810;  Ltfe  d  Mre  Ins,  Go.  v.  Meehanies  Ins,  Co. 

Wend.  85:  Bank  Commissioners  v.  Bank  of 
Buffalo,  6  Paige,  497,  8  L.  ed.  1076;  Ward  v. 
Sea  Ins.  Co.  7  Paige,  294,  4  L.  ed.  162. 

This  reasoning  proceeds  upon  the  theory 
that  the  corporation  is  cognizant  of  and  ap- 
proves of  the  acts  of  its  agents,  and  where  it  is 
made  to  appear  that  the  agent  has  departed 
from  his  auties  as  prescribed  by  the  corpora- 
tion, or  violated  his  instructions  in  the  per- 
formance of  the  acts  complained  of  and  relied 
upon  as  a  basis  for  forfeiture,  no  such  forfeit- 
ure will  be  declared.  8tate  v.  Maneheiter  Com- 
mereuU  Bank,  6  Smedes  &  M.  287. 

In  People  v.  Utiea  Ins.  Co.,  supra^  an  appli- 
cation had  been  previously  made  by  the 
attorney-general  to  a  court  of  chancery  for  an 
injunction  to  restndn  the  company  from 
usurping  the  franchise  of  banking,  which  ap- 
plication was  refused  because  there  was  a 
complete  and  adequate  remedy  at  law,  by  an 
information  in  the  nature  of  a  quo  warranto. 

People  V.  Bank  of  Niagara,  6  Cow.  196; 
I^ople  V.  Washington  and  Warren  Bank,  6 
Cow.  211,  and  People  v.  Bank  of  Hudson,  6 
Cow.  217,— are  authority  to  the  point  that  the 
action  is  properly  brought  in  the  name  of  the 
People,  and  against  the  corporations  in  their 
corporate  names,  in  cases  where  they  had,  as 
corporations,  usurped  franchises  not  granted 
by  their  charters.  See  also  People  v.  Trustees 
qf  Geneva  CoUege,  5  Wend.  211. 

The  writ  of  scire  facias  was  formerly  used 
by  government  as  a  mode  to  ascertain  and  en- 
force the  forfeiture  of  a  corporate  charter,  in 
cases  where  there  was  a  legal  existing  body, 
capable  of  acting,  but  who  had  abused  their 
power.  It  wo\ua  not  lie  in  cases  of  mere  de 
facto  corporations.  It  was  necessary  that  the 
government  be  a  party  to  the  suit,  for  the  indg- 
ment  was  that  the  parties  be  ousted  and  the 
franchises  seized  into  the  hands  of  the  govern- 
ment.   2  Kent,  Com.  818. 

The  writ  of  quo  warranto  was  a  writ  which 
Issued  to  bring  the  defendant  before  the  court 
to  show  bv  what  authority  he  claimed  an  office 
or  franchue,  and  was  applicable  alike  to  cases 
where  the  defendant  never  had  a  risht,  or 
where,  having  a  right  or  franchise,  he  had 
forfeited  it  by  neglect  or  abuse.  8  Bl.  Com. 
262,268. 

An  information  in  the  nature  of  quo  warran- 
to, which  has  succeeded  the  writ  of  that  name, 
was  originally  in  form  a  criminal  proceeding, 
to  punish  the  usurpation  of  the  franchise  by  a 
fine,  as  well  as  to  seize  the  franchise.  This 
information  has  in  process  of  time  become  in 
substance  a  civil  proceeding  to  try  the  mere 
right  to  the  franchise  or  office. 

It  wasiJi  peculiaritv  of  both  the  quo  warranto 
and  infosmatlon  in  tne  nature  of  quo  warranto 
that  the  ordinary  rule  of  pleading  was  reversed, 
and  the  State  was  bound  to  show  nothing,  and 
the  defendant  was  required  to  show  his  righi 
to  the  franchise  or  office  in  question;  and  if  he 
failed  to  show  authority  judgment  went  against 
him.    Ang.  &  A.  Corp.  §  756. 

The  practice  has,  however,  become  quite 
general  in  this  country  for  the  information  to 
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set  forth  the  facts  relied  upon  to  show  the  in- 
trusion, misuser  or  non-user  complained  of. 

In  information  of  quo  warranto  there  were 
two  forms  of  judgment:  When  against  an  of- 
ficer or  individual,  the  Judgment  was  ouster; 
when  against  a  corporation  hy  its  corporate 
name,  the  Judgment  was  ouster  aod  seizure. 

In  the  first  case,  there  being  no  franchise 
forfeited,  there  is  none  to  seize;  in  the  second 
case  there  is;  consequently  the  franchise  is 
seized.    2  Kent,  Com.  813,  and  note. 

But  there  may  be  a  judgment  of  ouster  of  a 
particular  franchise,  and  not  of  the  whole  char- 
ter. PiBapU  ▼.  BsMKlaer  d  8.  R,  Co,  15  Wend. 
118. 

By  such  ouster  and  seizure  the  franchises  are 
not  destroyed,  but  pass  to  and  exist  in  the  State. 
The  corporation  was  destroyed  and  ceased  to 
be  the  owner  or  possessor  of  lands,  or  goods, 
or  rights,  or  credits.  The  lands  reverted  to 
the  grantor  and  his  heirs,  and  the  goods  es- 
cheated to  the  State. 

The  principle  of  a  forfeiture  is,  that  the 
franchise  is  a  trust;  and  the  terms  of  the  char- 
ter are  conditions  of  the  trust,  and  if  any  one 
of  the  conditions  of  the  trust  be  violated  it 
will  work  a  forfeiture  of  the  charter. 

Cases  of  forfeiture  are  said  to  be  divided  into 
two  great  classes: 

1.  Cases  of  perversion;  as  where  a  corpora- 
tion does  an  act  inconsistent  with  the  nature 
and  destructive  of  the  ends  and  purposes  of 
the  grant.  In  such  cases  unless  the  perversion 
is  such  as  to  amount  to  an  injury  to  the  pub- 
lic who  are  interested  in  the  franchise,  it  will 
not  work  a  forfeiture. 

2.  Cases  of  usurpation,  as  where  a  corpora- 
tion exercises  a  power  which  it  has  no  right  to 
exercise.  In  this  last  case  the  question  of  for- 
feiture is  not  dependent,  as  in  the  former,  upon 
any  interest  or  injury  to  the  public. 

We  have  referred  in  a  general  way  to  the 
modes  of  procedure  under  these  several  writs 
and  the  nature  of  the  relief  granted  under 
them,  for  a  purpose  which  will  become  appar- 
ent when  we  look  into  the  following  provis- 
ions of  our  Code: 

Section  802  of  the  Code  of  Civil  Procedure 
of  1872  provides  as  follows: 

"The  writ  of  scire  facias  of  quo  warranto 
and  proceedings  by  information  m  the  nature 
of  quo  warranto,  are  abolished.  The  remedies 
obtainable  in  these  forms  may  hereafter  be 
obtained  by  dvil  actions,  under  the  provisions 
of  this  chapter." 

Then  follow  the  provisions  of  the  chapter 
from  sections  808  to  809,  both  inclusive,  pro- 
viding for  an  action  by  the  attomey-genenu  in 
the  name  of  the  people  of  the  State,  against 
any  person  who  usurps,  intrudes  into  or  un- 
lawfully holds  or  exercises  any  public  office, 
civil  or  military,  or  any  franchise  within  this 
State. 

Tiiis  was  the  condition  of  our  law  until  1879, 
when  the  present  Constitution  of  the  State 
went  into  effect,  the -fifth  section  of  article  6 
of  which  authorizes  the  superior  courts  and 
their  judges  to  issue  writs  of  quo  warranto; 
and  in  1880  the  Code  of  Civil  Procedure  was 
amended  to  conform  in  this  respect  to  the  Con- 
stitution.    Code  Civ.  Proc.  §  76. 

If,  then,  it  be  conieiiAied  that  the  effect  of  the 
Constitution,  and  amendment  to  section  76,  of 
12  L.  R.  A. 


the  Code  of  Civil  Procedure,  revivhdg  the  writ 
of  quo  warranto,  is  to  repeal  by  implication 
the  chapter  providing  for  an  action  against  per- 
sons who  usuip  offices  or  franchises,  the  an- 
swer must  be  that  it  makes  little  difference,  as 
the  power  under  a  writ  of  quo  warranto  is  quite 
as  broad  as  under  the  Statute. 

The  mode  of  proceeding  under  the  several 
writs  we  have  mentioned  nas  not  in  modem 
times  been  very  uniform,  and  we  regard  the 
information  or  complaint  in  this  case  sufficient 
in  its  general  scope  to  uphold  a  proceeding  like 
the  present,  whether  brought  under  the  Stav 
ute,  or  in  support  of  a  writ  of  quo  warranto. 

We  say  sufficient  in  its  general  scope,  in  the 
view  that  it  will  uphold  the  one  equally  with 
the  other. 

We  are  clearly  of  qpinion  that  the  proper 
parties  are  before  the  court,  the  nature  of  the 
relief  sought  considered. 

The  vitol  question,  however,  remaining  in 
either  case  is  this: 

Has  there  been  a  perversion  by  the  defendant 
of  its  funds  under  such  circumstances  as  to 
amount  to  an  injury  to  the  public? 

We  have  already  said  that  in  cases  of  per- 
version the  acts  must  result  in  injury  to  the 
public  who  are  interested  in  the  franchise,  or 
no  forfeiture  will  be  declared.  Has  the  public 
such  an  interest  here,  and  has  it  been  injured? 

The  information  avers  "that  the  object  and 
purpose  for  which  the  said  corporation  was 
lormed  was  to  promote  the  cause  of  temper- 
ance." 

That  it  has  received  moneys  contributed  and 
donated  by  its  members  and  other  persons  for 
"the  promotion  of  tbe  cause  of  temperance." 

These  are  the  only  allegations  touching  the 
objects  of  the  Assocflation,  the  scope  of  its  ac- 
tion and  the  manner  of  its  achievement. 

Whether  temperance  in  eating,  in  drinking, 
or  temperance  generally  and  in  all  things,  Is 
meant,  is  not  stated  ana  must  be  left  to  con- 
jecture. 

Whether  its  operations  and  efforts  are  con- 
fined to  members  of  the  Association,  or  extend- 
ed to  {hose  outside  of  the  pale  of  the  society, 
does  not  appear. 

In  Saltonstall  v.  Sanders,  11  Allen,  446,  the 
Supreme  Court  of  Massachusetts  upheld  as  a 
public  charity  a  residuary  bequest  for  the  fol- 
lowing purposes:  (1)  "to  the  furtherance  and 
promotion  of  the  cause  of  piety  and  good 
morals;"  or  (2)  "  in  aid  of  objects  and  purposes 
of  benevolence  or  charity,  public  or  private;" 
or  (8)  "  temperance;"  or  (4)  "  for  the  educa- 
tion of  deserving  youths."  In  reference 
to  the  third  clause,  relating  to  the  bequest, 
viz.,  that  for  the  furtherance  and  promo- 
tion of  temperance,  another  portion  of  the 
will  indicated  so  unmistakably  the  meaning 
of  the  testator  that  the  court  savs  that  the 
term  "temperance"  "is  shown  by  the  pre- 
vious clause  above  quoted  to  have  been  used 
by  the  testator  in  its  modem  and  limited  sense 
of  restraining  the  abuse  of  intoxicating  li- 
quors." That  a  bequest  for  the  purpose  of  be- 
ing used  by  a  trustee  for  the  cause  of  temper- 
ance, in  restraining  the  abuse  of  intoxicating  li- 
quors, is  a  public  charity,  and  may  be  upheld 
as  such,  we  do  not  doubt. 

So,  too,  we  are  fully  alive  to  the  fact  that 
upon  the  construction  of  general  charitable  be- 
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quests,  "if  there  are  two  meanings  of  a 
word,  one  of  which  will  effectuate  and  the 
other  will  defeat  the  testator's  object,  the  court 
is  bound  to  select  that  meaning  of  the  word 
which  will  carrv  out  the  intention  and  objects 
of  the  testator.''^ 

The  enforcement  of  charitable  uses  cannot 
be  limited  to  any  narrow  and  stated  formula. 
As  has  been  well  said,  it  must  expand  with  the 
advancement  of  civilization  and  the  daily  in- 
creasing needs  of  men.  New  discoveries  in 
science,  new  fields  and  opportunities  for  human 
action,  the  differing  condition,  character  and 
wants  of  communities  and  nations,  change  and 
enlarge  the  scope  of  charitv,  and  where  new 
necessities  are  created  new  charitable  uses  must 
be  established.  The  underlying  principle  Is 
the  same;  its  application  is  as  varying  as  the 
wants  of  humanity. 

Public  charities  have  often  been  enforced  in 
cases  lacking  in  that  definiteness  essential  to 
uphold  a  bequest  to  individuals. 

It  does  not  follow,  however,  that  we  can  by 
adjudication  give  a  definite  meaning  to  lan- 

fuage  which,  standing  by  itself,  or  in  connec- 
on  with  its  context,  has  only  a  general  algnifl- 
cation,  incapable  of  limitation. 

The  word  "temperance"  has  no  fixed  legal 
meaning  as  contradistinguished  from  its  usual 
import. 

Webster  defines  it  as  "  habitual  moderation 
in  regard  to  the  indulgence  of  the  natural  ap- 
petites and  passions;  restrained  ox  moderate 


indulgence;  moderation,  as,  temperance  in 
eating  and  drinking;  temperance  in  the  in- 
dulgence of  joy  or  mirth." 

Where  a  testator  bequeathed  the  residue  of 
her  estate  to  the  Bishop  of  D.  to  dispose  of  the 
same  "to  such  objects  of  benevolence  and  liber- 
ality as  the  Bishop  in  his  own  discretion  sliall 
most  approve  of,  the  bequest  was  held  void 
upon  the  ground  that  objects  of  benevolence 
and  liberalty  were  not  necessarily  charitable 
within  the  Statute  of  Elizabeth,and  were,  there- 
fore, too  indefinite  to  be  executed.  Mariee  v. 
Durham,  9  Yes.  Jr.  899. 

Upon  the  like  ground  a  bequest  "  for  the  re> 
lief  of  domestic  oistress,  assisting  indigent  but 
deserving  individuals,  or  encouraging  under- 
takings of  general  utility,"  has  been  held  void 
for  vagueness  and  uncertaintv,  ^nd  as  not  be- 
ing within  the  scope  of  the  Statute  of  Eliza- 
beth.   Kendall  v.  Oranger,  5  Beav.  800. 

We  are  of  opinion  that  the  term  used  in  the 
information  here  is  too  vague  and  uncertain 
to  enable  us  to  sa^  therefrom  that  the  fund  in 
question  is  a  public  charity,  which  can  be  ad- 
ministered by  a  court  of  ^uity.  -9^"^t 

It  follows  that  the  perversion  of  the  fund  i» 
not  an  injury  to  the  public,  and  hence  that  the 
forfeiture  cannot  be  maintained. 

The  judgment  is  affirmed. 

Fox*  J.,  deeming  himself  disqualified,  did 
not  participate  in  this  decision. 

Petition  for  rehearing  overruled. 
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Nellie  AUSTIN,  Appt., 

V. 

Ruth  DAVIS  et  al. 
(....Ind,....) 

1.  A  parol  agi'ooment  to  adopt  a  ohlld 

as  heir  and  to  leave  her  all  ODe*8  property  at  death 
is  within  the  Statute  of  Frauds  where  the  estate 


at  death  oonsists  of  property  for  the  tnuosf er  of 
which  a  parol  oontraot  Is  not  valid  under  the 
Statute. 

8«  Perfbrmaaee  on  the  part  of  a  gktl  oT 
a  parol  contract  to  live  with  a  man  and  his 
wife  durinff  their  lives  in  consideration  of  their 
agreement  to  leave  her  all  their  property  will  not 
take  the  a^rreement  out  of  the  Statute  of  Frauds. 

8«  A  man  ia  not  prevented  fi?om  trans* 


Nora.— Certain  eontraets  not  bindino  on  maihirs. 

In  the  Roman  law  it  was  declared  that  a  promise 
made  to  effect  a  base  purpose,  as  to  commit  homi- 
olde  or  sacrUeire,  is  not  binding.   8  Just  Inst  title 

In  modem  Jurisprudence  a  contract  maybe  ille- 
gal and  void  because  contrary  to  law,  or  inconsistent 
with  sound  policy  and  good  morals;  and  ^^many  con- 
tracts which  are  not  against  morality  are  still  void 
as  being  against  the  maxims  of  sound  policy.^* 
Lord  Mansfield,  in  Jones  v.  Randall,  1  Cowp.  80. 

Such  contracts,  for  lostance,  come  within  the  lat- 
ter category  as  tend  to  operate,  with  a  corrupting 
Influence  in  the  olectioo  and  appointment  to  public 
office  (Swayxe  v.  Hull,  8  X.  J.  L.  66 ;  Bddy  v.  Cap- 
ron,  4  R.  L  886 ;  Parsons  v.  Thompson,  1  H.  BL  888 : 
Gray  v.  Hook,  4  N.  Y.  440 ;  Meguire  v.  Oorwlne.  101 
U.  8.  lOti,  85  L.  ed.  890);  or  a  contract  for  lobby  serv- 
ices (Bairry  v.  Capen,  6  L.  R.  A.  8G8, 151  Mass.  00; 
Bartle  v.  Nutt,80  U.  8. 4  Pet  184, 17  L.  ed.  886);  or  to 
procure  public  influence  (Slocum  v.  Wooley,  0 
Cent.  Rep.  600, 48  N.  J.  Bq.  451);  or  for  procuring  a 
bid  on  a  pubUc  work  (Nash  v.  Kerr  Murray  Mfg. 
Ck).  1  West,  Rep.  803,  10  Mo.  App.  1;  Jones  v.  Cas- 
well. 8  Johns.  Cas.  80;  Doolin  v.  Ward,  6  Johns.  104); 
or  on  a  mail  contract  (Gulick  v.  Ward,  10  N.  J.  L. 
12  L.  R.  A. 


lOS);  or  a  contract  procured  by  bribery  (State  v. 
Cross,  88  Kan.  606);  or  to  pay  for  procuring  a  gov- 
ernment contract  (Providence  Tool  Co.  v.  Norris, 
69  U.  S.  2  WalL  45, 17  L.  ed.  868);  or  to  pay  for  rigna- 
tures  to  a  petition  for  pardon  (Hatxfleld  v.  Gulden, 
7  Watts,  162);  to  sell  land  without  surrogate's  order 
(Overseers  of  Bridgewater  v.  Overseers  of  Brouk- 
fleld,  8  Cow.  880);  to  pay  for  suppressing  evidence 
(CoUins  V.  Blantem,  2  Wils.847);  to  pay  for  promot- 
ing marriage  (ScrlbblehiU  v.  Brett,  4  Bro.  P.  C. 
144);  Arundel  v.Trevillian,  1  CIl  Rep.  87);  to  influ- 
ence disposition  of  property  by  will.  Debonhan^v. 
Ox,  1  Ves.  8r.  276.  See  Addison,  Cont.  01;  1  Story, 
Bq.  chap.  7;  Collins  v.  Blantem,  1  Smith,  Lead.  Cas. 
0th  Am.  ed.  676. 

So  a  certificate  of  deposit  given  for  a  gambling 
debt  is  void  as  against  public  policy.  Savings  Bank 
of  Kansas  v.  National  Bank  of  Commerce,  88  Fed. 
Rep.  800. 

So  a  negotiable  note  given  in  payment  of  a  gam- 
bling debt  is  void  in  the  hands  of  an  innocent  pur- 
chaser for  value.  Harper  v.  Young,  2  Cent.  Rep.  828,. 
112  Pa.  410. 

So  contracts  in  general  restraint  of  trade  are  void 
as  against  public  policy,  ^rdy  v.  Creasy,  81  Va.  663. 

Contracts  imposing  no  obligations  are  void  as 
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ferrlaff  bis  property  hy  an  agreement  to 
leave  aH  his  property  at  death  to  an  adopted 
child,  if  the  transfer  is  not  made  for  the  purpose 
of  def  raudioK  the  latter. 
4.  A  oontract  by  a  manrled  wonuui  to 
leave  to  an  adopted  ohUd  all  her  property  at  death, 
which  is  void  beoause  of  her  coverture,  cannot 
be  rattfled  after  she  becomes  sole. 


(March  12. 1»1.) 

APPEAL  bv  plaintiff  from  a  Judgment  of 
the  Circuit  Coort  for  Marion  County  in 
favor  of  defendants  in  an  action  brought  to  en- 
force specific  performance  of  a  contract  alleged 
to  have  been  made  by  defendants'  ancestor. 


'he  facts  are  stated  in  the  opinion. 

Meun.  U.  J.  Roffers  and  Edwin  St. 
€(eor|^  Rogers,  for  appellant : 

An  af^reement  to  settle,  or  charge,  or  dispose 
of,  or  leave  one's  property  at  one's  death,  is  a 
good  and  available  agreement,  and  will  operate 
and  can  be  enforced  in  equity  on  the  property 
when  such  time  arrives  and  finds  the  partv 
who  so  agrees  of  ability  to  carry  out  such 
agreement  with  respect  to  such  property,  or 
finds  the  property  m  any  claimant  of  it  who 
has  not  acquired  it  bona  fide  for  a  valuable 
consideration  without  notice  of  the  agreement. 

Mftealfe  v.  T(yrh,  1  Myl.  &  C.  647,  556;  Lyde 
V.  Mynn,  1  Myl.  &  K.  688;  WeUe^ley  v.  Wdlesley, 


4  Mvl.  A  C.  561;  Letois  v.  Madoek$,  17  Yes. 
Jr.*. 

Although  such  an  agreement  may  fail  to  be 
couched  in  such  terms  as  that  it  interferes  with 
one's  power  to  dispose  of  and  expend  such 
property  during  one  s  lifetime,  vet  it  does  not 
for  this  reason  fail  to  prevent  him  from  mak- 
ing such  a  disposition  of  the  property  as  is,  in 
form  or  effect,  testamentary,  or  as  does  not 
end  in  his  lifetime  his  own  enjoyment  or  use 
of  the  property. 

See  Lewis  v.  Madocks,  8  Yes.  Jr.  158,  note; 
Cochran  v.  Oraham,  19  Yes.  Jr.  66,  note;  Eyre 
V.  Monro,  26  L.  J.  Ch.  N.  8.  757;  Needham  v. 
Kirkman,  8  Bam.  &  Aid.  581 ;  Oregor  v.  Kemp, 
8  Swanst.  404;  Johneon  v.  Hubbell,  10  N.  J.  Eq. 
883;  Van  Duvne  v.  Vreeland,  12  N.  J.  Eq.  147; 
Forteicfte  v.  Hennah,  19  Yes.  Jr.  67;  Maddox  v. 
Botre,  28  Oa.  481;  Brinker  v.  Brinker,  7  Pa.  58. 

When  the  evidence  concerning  such  an  agree- 
ment is  not  so  uncertain  as  to  fail  to  show  any 
definite  arrangement  in  regard  to  the  matter, 
and  where  the  agreement  has  been  performed 
on  the  part  of  the  promisee,  and  where  there 
is  no  objection  to  the  agreement  on  account  of 
the  adequacy  of  the  consideration,  and  no  cir- 
cumstance rendering  the  claim  under  it  inequi- 
table, it  is  the  province  of  equity  not  only  to 
compel  a  specific  performance  of  the  agree- 
ment, but,  ii  necessary,  charge  aovone  coming 
to  hold  the  property  with  knowledge  of  the 
agreement,  or  otherwise  than  as  a  bona  fide 


aealDst  public  policy.  Maloney  v.  Herbert  (N.  J.) 
Nov.  8, 1888;  Bowman  v.  Phillips,  8  U  R.  A«a81,  and 
fiofe,  41  Kao.  864;  Tsppan  v.  Albany  Brewing  Co.  6 
L.  R.  A.  414,  80'  OaL  ^Kk  Parw>ns  v.  Randolph,  4 
West.  Bep.  868. 81  Mo.  App.  868;  Nash  v.  Lathrop,  1 
New  Boflr.  Rep.  918, 148  Mass.  SO;  Be  Gould,  1  New 
Edit.  Bep.  018, 68  Conn.  416.  See  notee  to  Chippewa 
yal]eyft8.R.  Co.  V.Chicago,  St.  P.  M.  ftO.R.  Co. 
(Wis.)  6  L.  B.  A.  801;  Adams  County  v.  Hunter 
(Iowa)  6  L.  R.  A.  615.  And  see  Materne  v.  Horwitz, 
t  Cent.  Bep.  472,101  N.  Y.  400. 

Otrntraete  in  pMalion  or  in  fraud  of  statute,  void. 

Contracts  in  violation  of  statutes  are  void 
wbetlier  the  statutory  prohibition  is  expressed  or 
implied.  Harris  v.  Runnels,  68  U.  8. 12  How.  70, 18 
L.  ed.  001;  Kennett  v.  Chambers,  56  U.  8. 14  How.  88. 
14  Lb  ed.  318:  Hanney  v.  Bve,  7  U.  8. 8  Cranoh,  242, 2 
L.ed.427;  Maybin  v.Coulon,4  U.  8.  4  DaU.  206,  1 
L.  ed.  841;  Davidson  v.  Lanier,  71  U.  &  4  Wall.  447, 
18  L.  ed.  877;  Gardner  v.  Tatum,  77  CaL  458;  Well  v. 
Golden,  2  New  Bn«r.  Rep.  286, 141  Mass.  864. 

No  recovery  can  be  had  for  milk  sold  in  cans  not 
sealed  aocordinff  to  the  requirements  of  the  Statute. 
Miller  V.  Post,  1  Allen,  484. 

So  no  recovery  can  be  had  on  a  contract  made  on 
Sunday  in  contravention  of  the  Statute.  Brlmhall 
V.  Tan  Oampen,  8  Minn.  18;  Finney  v.  Callendar,  Id. 
41;  Fattee  v.  Greely,  13  Met.  284. 

Contracts  in  consideration  of  compounding  are 
void.  Pearoe  v.  Wilson,  2  Cent.  Rep.  67,  111  Pa.  14 ; 
Ricketts  V.  Harvey,  8  West.  Rep.  680, 106  Ind.  664; 
Poley  V.  Greene,  1  New  'Bag.  Rep.  17, 14  R.  1. 618. 

OtunbHng  contracts. 

If  a  contract  for  sale  and  delivery  of  goods  at  a 
future  date  contemplates  no  actual  delivery  of  the 
subject  matter  of  the  contract,  the  real  intention 
beinir  merely  to  speculate  on  the  rise  and  fall  of 
the  market,  such  contract  is  void.  Irwm  v.  Wil- 
liar.  IID  U.  &  486.  28  L.  ed.  286:  Bmbrey  v.  Jemison, 
181  U.S.  888,  38 L.ed.  172;  Lyon  v.  Culbertson, 88 IlL 
9i  Plckerln«r  v.  Cease,  70  HI.  888;  Waterman  v.  Buck- 
ie L.  R.  A. 


land.  1  Mo.  App.  45;  Rourke  v.  Short.  84  Bng.  L.  * 
Bq.  210;  Blfrelow  v.  Benedict,  70  N.  Y.  208:  Story  v. 
Salomon,  71  N.  Y.  480:  Davis  v.  Davis,  110  Ind.  6U; 
Sondhelm  v.  Gilbert,  117  Ind.  71;  Osgood  v.  Bauder, 
1  L.  R.  A.  665, 76  Iowa,  660;  Kahan  v.  Walton,  46  Ohio 
St.  106;  Floyd  v.  Patterson,  72  Tex.  202;  Dunn  v.  Bell, 
86  Tenn.  661;  Griaeword  v.  Blane,  11  C.  &  538; 
Re  Chand]er,18  Am.  L.  Reg.  N.  S.  810:  Oassard  v.  Hin- 
man,  1  Bos w. -207;  Gregory  v.  Wendell,  80  Mich.  887; 
Kingsbury  v.  Khrwan,  77  N.  Y.  612;  Murry  v.  Oohel- 
tree,  60  Iowa,  486;  Williams  v.  Carr,  80  N.  C.  204. 
And  see  note  to  Harvey  v.  Merrill  (Mass.)  5  L.  R.  A. 
200. 

Generally,  in.  this  country  all  wagering  contracts 
are  held  to  be  illegal  and  void.  Irwin  v.  Williar, 
supra.  See  Tantum  v.  Amolcl,  4  Cent.  Rep.  421, 
42  N.  J.  Bq.  60;  Oonuniskey  v.  Williams,  2  West.  Rep. 
004, 20  Mo.  App.  606: 

Such  contracts  are  void  beoause  they  are  against 
public  policy.  Crawford  v.  Spencer,  10  West  Rep. 
88. 82  Mo.  488;  Cothran  v.  Ellis,  14  West.  Rep.  674, 
125  lU.  490;  MoNamara  v.  Gargeit,  12  West  Rep.  660, 
68  Mich.  464;  Dempsey  v.  Harm  (Pa.)  0  Cent.  Rep. 
615;  Thayer's  App.  (Pa.)  8  Cent.  Rep.  478. 

Contract  {/  UUgal  cannot  be  ratiHed. 

A  contract  void  because  it  stipulates  for  the  do- 
ing what  is  forbidden  by  law  at  the  time  when  it  is 
to  be  done  cannot  be  ratified,  even  at  a  time  when, 
owing  to  a  change  in  the  law,  it  would  be  lawful  to 
do  the  thing.  Handy  v.  St.  Paul  Globe  Pub.  Co.  4 
L.  R.  A.  466,  and  note,  41  Minn.  188. 

No  agreement  void  at  its  inception  can  be  given 
operative  force  by  ratiflcsation  of  the  parties,  even 
after  the  accomplishment  of  its  object.  Green- 
hood,  Pub.  Pol.  Rule  0,  p.  8,  citing  Shenk  v.  Pbelpe, 
0  HL  App.  612:  Coppell  v.  Hall,  74  U.  8.  7  WalL  548, 
10  L.  ed.  244;  Thompson  v.  Warren,  8  B.  Mon.  481. 

The  following  are  instances  of  agreements 
against  public  policy,  and  void,  and  not  susceptible 
of  ratlflcation  by  the  parties  thereto:  A  combination 
between  purchasers  at  a  sale  not  to  bid  against 
each  other,  but  to  divide  the  property  between 
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purchaser  for  a  valuable  consideration  without 
notice  of  the  agreement,  with  a  trust  for  the 
benefit  of  the  party  to  whom  it  was  agreed  to 
bejriven. 

Shaketpeare  v.  Markham,  10  Hun,  322;  Par- 
sea  V.  Stryker,  41  N.  Y.  480;  Bhodea  v.  Ehodei, 
8  Sandf .  Ch.  279,  7  L.  ed.  862;  WHght  ▼.  Tim- 
ley,  80  Mo.  889;  Frisby  v.  Parkhurst,  29  Md. 
w;  Rivers  y.  Eivers,^  Desaus.  Eq.  190;  Haley- 
Jnirion  v.  Kershaw,  Id.  105;  Izard  v.  Mtddleton, 
1  Desaus.  E<}.  116.  note;  Wateon  7.  Mahan,  20 
Ind.  228;  Brthker  ▼.  Brinker,  supra;  Qupton  v. 
Ovpton,  47  Mo.  87;  Logan  v.  McOinnis,  12  Pa. 
27;  Mundorf  v.  Kilbum,  4  Md.  459;  Logan  v. 
TPt^A<?/*,  1  Clark  &F.  611;  Needham  v.  -Sto»«A, 
4  Russ.  818;  /6«oc*^  v.  Stockley,  1  Ves.  &B.  80; 
Fortescve  ▼.  Jffennah,  supra;  Carlisle  v.  2^m- 
in^,  1  Harr.  (Del.)  480;  Jeremy,  Eq.  1st  Am. 
ed.  401;  1  Hovenden.  Fr.  Ist  Am.  ed.  p.  874;  1 
Story,  Eq.  Jur.  §  882;  8  Parsons,  Cfont  7th 
ed.  p.  407.  See  especially  Van  Tine  v.  Van 
Tine  (N.  J.)  1  L.  R.  A.  165;  Sharkey  v.  Mc- 
Dermatt,  16  Mo.  App.  80,  91  Mo.  647. 

Mr,  T.  S.  Rollins  for  appellees. 

Coffey*  J,,  delivered  thfe  opinion  of  the 
court: 

The  complaint  in  this  cause  consists  of  three 
paragraphs.  The  material  allegations  in  the 
first  paragraph  are,  substantially,  that  in  the 
year  1868,  wnen  the  appellant  was  four  years 
of  age,  John  S.  Johnson  and  Elizabeth  D. 


Johnson,  husband  and  wife,  without  children 
and  residing  in  the  City  of  Indianapolis,  pro- 
posed, in  writing,  to  the  mother  of  the  appel- 
lant, then  living  alone  with  the  appellant  at 
the  Town  of  Neoga,  in  the  State  of  Illinois, 
that  if  the  said  mother  would  surrender  to 
them  the  appellant  they  would  take  her  as 
their  own  child,  provide  for  her  and  bring  her 
up  as  their  own,  and  at  their  death  leave  her 
all  their  property;  that  said  proposition  was 
contained  in  a  letter  written  to  the  mother  of 
the  appellant  by  the  said  Elizabeth  D.  Johnson 
and  signed  by  her  for  her  said  husband,  John 
8.  Johnson  and  herself;  that  the  letter  is  lost 
and  a  copy  cannot  be  filed  with  the  complaint; 
that  said  proposition  was  accepted  and  tne  cus- 
tody of  appellant  surrend^:^ed  to  the  said  John- 
son and  Johnson;  that  in  the  year  1869,  said 
John  S.  Johnson,  by  proceedings  in  the  proper 
court,  adopted  the  appellant  as  his  daughter 
and  she  thereupon  took  upon  herself  the  name 
of  Johnson;  that  the  saia  Elizabeth  Johnson 
was  present  in  court  at  the  time  said  proceed- 
ings were  had  and  gave  her  assent  thereto  and 
thereafter  promised  the  mother  of  the  appellant 
that  she  would  treat  appellant  as  her  daughter; 
that  thereafter  the  appellant  remained  with 
said  Johnson  and  Johnson,  rendering  them  all 
the  duties,  affection  and  obedience  due  from  a 
natural  child,  until  she  was  eighteen  years  of 
a«;e,  when,  with  their  consent  and  appro val« 
she  intermarried  with  Charles  Austin,  which 


them,  is  against  public  polloj  and  void.   Wheeler 
V.  Wheeler,  5  Lans.  SGfi. 

After  appolntmeat  to  offioe  by  agreement  be- 
tween two  parties  to  share  the  profits  of  the  office 
In  consideration  of  the  withdrawal  of  the  candida- 
cy of  one  of  the  parties  a  renewal  of  the  promise 
by  the  incumbent  is  void.    Hunter  v.  No)f ,  71  Pa. 

An  agreement  to  pay  for  lobbying  a  private  bill 
through  CongrresB  cannot  be  validated  by  ratifica- 
tion and  new  promise  to  pay  for  the  service.  Mc- 
Kee  V.  Cheney.  8»  How.  Pr.  144.  See  Pearsoll  v. 
Chapln,  44  Pa.  9. 

Where  one  withdrew  his  candidacy  in  favor  of 
another,  who  agreed  to  pay  all  expenses  already  in- 
curred, a  new  promise  to  pay,  made  after  the  elec- 
tion, was  void.  Robinson  v.  Kalbfleisch,  6  Thomp. 
ft  C.  212.  Ck>mpare,  however.  Stout  v.  Ennis,  28  Kan. 
706. 

No  number  of  subsequent  promises  to  pay  can 
infuse  vitality  into  a  contract  originally  void  by 
the  policy  of  the  law.  Fireman's  Charitable  Asso. 
V.  fierghaus,  18  La.  Ann.  209;  Negley  v.  Lindsay,  87 
Pa.  217;  Sbelton  v.  Marshal).  IS  Tex.  844;  Chamber- 
lain V.  McClurg,8  Watts  ft  S.  81. 

A  transaction  between  enemies,  originally  unlaw- 
ful, cannot  be  made  better  by  ratification.  United 
States  V.  Grossmayer.  76  U.  8.  9  WaU.  72, 19  L.  ed. 
687. 

The  reason  of  the  rule  is,  that  the  public  have  an 
interest  in  the  contract,  on  the  ground  of  public 
policy,  which  the  immediate  parties  to  the  contract 
are  not  at  liberty  to  control  by  an  attempted  rati- 
fication. See  Wight  v.  Rindskopf,  48  Wis.  84B; 
Reeves  v.  Butcher,  81 N.  J.  L.  227. 

Cowrts  irOl  nxA,  take  jurisdiction  In  cases  of  ittegal 
contracts. 

No  principle  is  better  settled  than  that  no  action 
can  be  maintained  on  a  contract,  the  consideration 
of  which  is  either  wicked  in  itself  or  prohibited  by 
law:  Armstrong  v.  Toler,  24  U.  S.  11  Wheat.  271,  6 
L.  ed.  472;  Kimbro  v.  Bullitt,  68  U.  S.  22  How.  269, 
-^«  L.  H.  A. 


16L.ed.817:  Hall  v.  Coppell,  74  U.  S.  7  WalL  660,  19 
L.  ed.  247;  A0  Green,  7  BISB.  840;  Piatt  V.  011ver,2Mo- 
Lean,  277;  Tufts  v.  Tufts,  8  Woodb.  ft  M.  506;  Steers 
V.  Lashley,  6  T.  R.  61;  Craft  v.  McConoughy,  79  HI. 
846;  Western  Union  Teleg.  Co.  v.  Burlington  ft  8. 
W.  R.  Co.  11  Fed.  Rep.  1.  See  note  to  Bowman  r. 
Phillips  (Kan.)  8  L.  R.  A.  681. 

That  which  the  law  prohibits,  either  in  terms  or 
by  fixing  a  penalty  to  it,  is  unlawful;  and  it  will 
not  permit  in  one  form  that  which  it  declares 
wrong  in  another,— as  a  contract  for  the  loan  of 
money  to  be  used  in  gambling  or  other  transac- 
tions in  contravention  of  the  Statute  (White  v. 
Buss,  8  Cush.  44B;  McKonnell  v.  Robinson,  8  Mees. 
ft  W.  484.  See  Webb  v.  Brooke,  8  Taunt.  6;  Oannan 
V.  Bryce,'8Bam.  ft  Aid.  179);  or  where  spirituous 
liquors  were  sold  by  one  having  no  hcense,  and  the 
Statute  requires  a  license  (Griffith  v.Wells,  SDenio, 
226;  Solomon  v.  Dreschler,  1  Minn.  278);  or  a  partner- 
ship agreement  one  object  of  which  was  to  deal  in 
the  illegal  sale  of  lottery  tickets  (Williams  v.  Wood- 
man, 8  Pick.  78);  or  where  a  part  consideration  of 
attorneys*  fees  for  professional  services  was  the  di- 
vision of  the  fees  contrary  to  the  provision  of  the 
statute.    Allen  v.  Hawks,  18  Pick.  79. 

Parties  in  pari  delioto. 

Parties  in  jmH  deUeto  are  without  remedy, 
whether  the  transactions  are  mala  prohibitaar  ma- 
lum in  se.  Brown  v.  Tarkington,  70  U.  S.  8  WaU. 
877, 18  L.  ed.  266;  James  v.  Steere,  2  L.  R.  A.  164. 16  R. 
L  807;  Hess  V.  Culver,  6  L.R.  A.  498, 77  Mich.  696.  See 
noU  to  Klrkpatrick  v.  Clark  (HI.)  8  L.  R.  A.  Sll. 

Where  an  unlawful  object,  known  to  both  par- 
ties, was  intended  as  part  of  a  contract  to  commit 
a  fraud,  as  to  sell  domestic  sardines  in  boxes  with 
French  labels,  the  courts  will  not  aid  either  party. 
Mateme  v.  Horwitz,  2  Cent.  Rep.  472, 101 X.  Y.  400. 

Contracts  in  vCoIatfon  of  the  Statute  of  F)rauds  not 
entoreeatoU. 

If  the  requirements  of  the  Statute  of  Frauds  are 
not  complied  with,  a  contract  falling  within  its 
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marriage  occurred  in  the  jrear  1882,  and  that 
during  the  time  she  so  lived  "with  them  she 
was  treated  as  their  daughter;  that  the  said 
John  8.  Johnson  departed  this  life  on  the  6th 
day  of  April,  1887,  having  disposed  of  his  prop- 
erty to  the  said  Elizaheth  D.  Johnson  whiJe  jet 
In  life  and  leaving  no  children  except  the  ap- 
pellant; that  the  said  Elizabeth  D.  Johnson  at 
fill  times  up  to  the  time  of  her  death  treated 
the  appellant  as  her  daughter,  and  declared 
that  she  desired  the  appellant  to  have  all  her 
property  after  her  death;  that  the  said  Eliza- 
beth D.  Johnson  died  intestate  on  the  8th  day 
of  March,  1888,  leaving  no  ksue  of  her  body 
nor  the  descendants  of  any  issue;  but  leaving 
the  appellant,  whom  she  had  up  to  the  time  of 
her  death  reared,  trained  and  loved  and  held 
out  to  the  world  as  her  child,  and  whom  she 
had  declared  up  to  the  time  of  her  death  she 
desired  to  take  and  have  all  her  property  both 
real  and  personal;  that  the  appellees  claim  to 
be  the  heirs  of  the  said  Elizabeth  D.  Johnson, 
and  denv  the  right  of  the  appellant  to  any  por- 
tion of  the  property  owned  by  the  said  Eliza- 
beth at  the  time  of  her  death.  This  paragraph 
contains  a  description  of  the  real  estate  owned 
by  Elizabeth  D.  Johnson  at  the  time  of  her 
death,  and  alleges  that  the  personal  estate 
amounts  to  the  sum  of  $900,  and  prays  that 
the  right  of  the  appellee  to  said  property  be 
ascertained  and  fixed  by  a  proper  decree^ 
The  second  paragraph  of  the  complaint,  in 


legal  effect,  does  not  differ  materially  from  the 
first  paragraph,  except  in  that  it  alleges  that 
Elizaoeth  D.  Johnson  was  in  court  at  the  time 
the  record  was  made  adopting  the  appellant  by 
John  8.  Johnson  and  believed  herself  to  be  a 
party  thereto  and  to  be  bound  thereby,  and  that 
she  died  in  that  belief;  that  the  property  con- 
veyed by  John  8.  Johnson  to  his  wife,  the  said 
Elizabeth  D.  Johnson,  was  a  voluntary  convey- 
ance and  without  any  consideration  whatever; 
and  at  the  time  she  took  the  same  she  had  full 
knowledge  of  the  obligations  of  the  said  John 
8.  Johnson  to  the  appelant  under  the  terms  of 
said  contract. 

No  question  is  made  in  this  court  in  relation 
to  the  third  paragraph  of  the  compUiint,  and 
we  need  not,  for  that  reason,  state  its  contents. 

The  drcutt  court  sustained  a  demurrer  to 
each  paragraph  of  the  complaint,  and  the 
propriety  of  that  ruling  is  called  in  question 
by  a  proper  assignment  of  error. 

This  is  not  an  action  by  the  appellant  to  re- 
cover damages  for  a  breach  of  the  contract  set 
up  in  the  complaint;  nor  is  it  an  action  to  re- 
cover the  value  of  services  rendered  by  the  ap- 
pellant to  John  8.  Johnson  and  Elizabeth  D. 
Johnson;  but  the  complaint  is  constructed  upon 
the  theory  that  the  appellant  is  entitled  to  spe- 
cific performance.  It  has  been  decided  by  this 
court  that  where  a  childless  husband  and  wife, 
in  (X)n8ideration  that  a  young  eirl  should  live 
" of  both,  in  all  re- 


with  them  until  the  death 


floope,  as  lODff  as  it  remains  in  Mri^  cannot  be  en- 
forced, either  at  law  or  In  equity.  Andrews  Bros. 
Ca  y.  YouDgstown  Coke  Oo.  80  Fed.  Kep.  868. 

An  lotereet  in  an  irrigating  ditch  is  an  interest  in 
realty  which  cannot  pass  by  mere  Terbal  sale. 
Bomham  v.  Freeman,  11  Colo.  601. 

A  parol  promise  made  by  a  woman  to  her  adult 
daughter  to  reoonvey  property  on  the  arrival  of 
minors  at  maturity,  on  certain  conditions,  if  the 
daughter  would  convey  title  to  her,  is  void  under 
the  Statute.    Qearman  v.  Cotton,  06  Miss.  467. 

Statements  of  a  person,  since  deceased,  that  an- 
other bad  done  a  good  many  things  for  him,  and 
that  be  was  going  to  leave  him  a  certain  sum  in  his 
win,  do  not  establish  a  oonrract  liability,  but  are 
only  a  declaration  of  decedent  that  he  intended  to 
give  a  legacy  of  that  sum.  Be  Mlller*s  Estate,  136 
Pa.2W. 

Mere  statements  to  third  persona  by  a  person 
since  deceased,  that  he  intended  to  devise  a  certain 
sum  to  another  for  services,  do  not  establish  a 
binding  contract  enforceable  against  deoedent^s 
estate,  especially  where  there  ip  do  proof  that  the 
services  were  actually  rendered.   Ibid, 

A  promise  to  make  provision  by  will  for  pay- 
ment for  services  rendered  before  the  promise  Is 
not  enforceable  against  the  promisor*s  estate,  after 
bis  death,  as  a  contract  on  the  faith  of  which  actual 
services  were  performed.   IbidL 

A  letter  to  a  sister  in  England  asking  to  have 
some  relative  come  to  the  writer,  so  that  in  case  of 
his  death  his  property  wHl  not  be  eaten  up  by  out- 
siders,  and  a  subeequent  telegram  to  a  nephew,  but 
not  recelYed  till  after  his  undeV  death,  saying, 
**Come  at  onoa  if  you  wMh  to  see  me  aUve;  property 
Is  yours;  answer  immediately,**— do  not  constitute 
a  contract  in  writing  which  will  s^ve  the  nephew 
a  right  to  the  uncle's  real  estate.  Turner  v.  Pre- 
Tost,  17  Can.  8.  C.  283. 

The  services  of  a  child  to  its  parent,  or  of  a 
grandchild  to  whom  the  grandparent  stands  in  loco 
paircntiA,  to  such  grandparent,  are  not  gratuitous, 
but  are  presumed,  in  the  absence  of  evidence  of  an 
express  promise,  to  be  rendered  as  a  recompense 
12  L.  R.  A. 


for  the  care  and  protection  extended  to  the  child. 
Dodson  V.  McAdams,  06  K.  C.  149. 

Secret  agrumenU  when  void. 
When  one  acts  with  others  in  a  matter  of  com- 
mon interest  and  apparently  upon  an  equality,  his 
signature  being  used  to  induce  others  to  sign,  a  se- 
cret promise  for  his  individual  advantage  with  the 
promoter  of  the  enterprise  is  void  and  a  new  agree- 
ment may  be  so  connected  with  It  as  to  be  tainted 
with  the  illegality.  Nlckerson  v.  Bngllsh,  2  New 
Eng.  Rep.  662, 14S  Mass.  267,  citing  Harvey  v.  Hunt, 
U9  Mass.  279;  White  Mountain  B.  Co.  v.  Eastman,  84 
N.  H.  424;  Melvin  v.  Lamar  Ins.  Co.  80  BL  446:  Rob- 
inson V.  Pittsburg  ft  C.  B.  Co.  ae  Pa.  884;  lOUer  v. 
Hanover  Junction  ft  a  R.  Co.  87  Pa.  96;  Henry  v.V er- 
mmion  ft  A.  R.  Co.  17  Ohio,  187: 8tanhope*s  Case,  L. 
R.  1  Ch.  App.  16L 

Part  performanee,  to  UOce  contract  out  of  the  Stat- 
ute, 

To  take  a  case  out  of  the  Statute  of  Frauds  upon 
the  ground  of  part  performance  of  a  parol  con- 
tract, it  is  not  only  indispensable  that  the  acts  done 
should  be  clear  and  deflnite,  and  referable  exclu- 
sively to  the  contract,  but  the  contract  should  be 
established  by  clear,  definite,  competent  and  une- 
quivocal proofs.  Berry  y.  Hartaell,  8  West.  Rep. 
808, 91  Mo.  188. 

Part  performance  of  a  parol  contract  which  the 
Statute  of  Frauds  requires  to  be  in  writing  has  no 
effect  at  law  to  take  a  case  out  of  the  provisions  of 
the  Statute.    Henry  v.  Wells,  48  Ark.  48S. 

Part  performance  must  have  been  made  in  reli- 
ance upon  the  oral  agreement,  and  to  the  preju- 
dice of  the  party  seeking  to  enforce  the  contract. 
Brown  v.  Hoag,  86  Minn.  878. 

The  acts  of  part  performance  should  clearly  ap- 
pear to  be  done  solely  with  a  view  to  the  ag'ree- 
ment  being  performed.  Wheeler  v.  Reynolds, 
66  N.  Y.  282;  Johnson  v.  SkiUman,  28  Minn.  99; 
Wolfe  V.  Frost,  4  Sandf.  Ch.  72,  7  L.  ed.  10j!7: 
Wheeler  v.  Resmolds,  66  N.  T.  282;  Byrne  v.  Ro- 
maine,  2  Edw.  Ch.  444, 6  L.  ed.  46L 
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spectfl  as  tbeir  own  child,  and  render  such  fiery- 
ices  as  she  was  capable  of  doing,  orall  v  agreed 
to  make  her  their  heir,  and  at  their  death,  or 
the  death  of  the  survivor,  to  will  her  the  entire 
estate  of  which  they  were  possessed,  consisting, 
at  the  death  of  the  survivor,  of  real  estate,  and 
also  of  personal  property  exceeding  in  value 
$50,  the  agreement  was  within  the  Statute  of 
Frauds,  and  that  a  performance  on  the  part  of 
the  girl  did  not  take  it  out  of  the  Statute. 
WaUaee  v.  Long,  105  Ind.  528,  8  West.  Rep. 
870,  and  authorities  there  cited. 

It  is  sought  by  the  complaint  before  us  to 
take  the  case  at  oar  out  of  the  rule  announced 
in  this  case  by  alleging  that  the  contract  was 
embodied  in  a  letter  written  to  the  mother  of 
the  appellant.  If  a  contract  which  comes 
within  the  Statute  of  Frauds  can  be  extracted 
from  correspondence  between  the  parties  upon 
the  subject  of  the  contract,  the  Statute  is  sat- 
isfied. WiUa  V.  Boas,  77  Ind.  1;  Thames  Loan 
A  Tnut  Co,  V.  BeviUe,  100  Ind.  809. 

The  allegations  in  relation  to  the  letter  re- 
sulting in  the  contract  set  up  in  the  complaint 
are  somewhat  vague  and  uncertain.  We  are 
left  in  doubt  as  to  whether  the  name  of  John 
S.  Johnson  was  signed  to  the  letter  which  it  is 
alleged  was  written  by  appellant's  mother.  It 
is  not  alleged  that  John  S.  Johnson  wrote  the 
letter,  but  the  allegation  is  that  it  was  written 
by  his  wife  and  signed  by  her  for  her  husband 
and  herself.  Assuming,  however,  that  the 
letter  was  of  such  a  character  as  to  bind  John 
8.  Johnson,  we  are  confronted  with  the  ques- 
tion as  to  what  were  his  duties  and  obligations 
under  the  terms  of  the  contract  contained 
therein.  It  bound  him  to  leave  to  the  appel- 
lant whatever  property  he  mfght  possess  at  the 
time  of  his  death.  TbU  he  could  do  in  two 
ways,  namely:  first,  by  adopthig  the  appellant 
so  that  she  would  take  the  property  by  inher- 
itance from  him;  second,  by  the  execution  of 
a  will  in  proper  legal  form  so  as  to  bequeath  to 
her  his  property.  He  chose  to  adopt  the  first 
mode«  but  before  his  death  he  conveyed  and 
transferred,  or  caused  to  be  conveved  and 
transferred,  all  his  property  to  his  wife,  Eliza- 
beth D.  Johnson,  and  at  the  time  of  his  death 
had  no  property  which  the  appellant  could  in- 
herit from  him. 

All  the  authorities  agree  that  such  contract 
as  the  one  now  under  consideration  left  John 
8.  Johnson  perfectly  free  and  unrestrained  in 
the  enioyment  of  his  property,  and  that  he 
could  aispose  of  it  as  he  pleased  at  any  time 
during  his  life  by  gift  or  otherwise.  Van  Vupne 
V.  Vreeland,  12  N.  J.  Eq.  146;  Jeremy,  Eq.  1st 
Am.  ed.  401: 1  Story,  Eq.  Jur.  §382. 

It  is  not  claimed  that  the  transfer  made  by 
John  S.  Johnson  to  his  wife  was  made  for  the 
purpose  of  defrauding  the  appellant;  and  we 
must  presume,  therefore,  that  it  was  made  in 
eood  faith  and  for  some  lawful  purpose.  Un- 
der these  facts  it  cannot  be  successfully  main- 
tained that  John  S.  Johnson  was  guilty  of  any 
breach  of  the  contract  set  out  in  the  complaint. 
Nor  are  we  able  to  perceive  how  it  can  be  suc- 
cessfully maintained,  by  any  process  of  legiti- 
mate reasoning,  that  the  property  of  John  S. 
Johnson  became  charged  with  any  trust,  since 
he  was  at  liberty  to  dispose  of  it  at  his  pleasure. 
Ordinarily,  one  who  holds  property  in  trust  for 
another  must  keep  it  for  the  benefit  of  the  cestui 
12I..RA. 


que  trust  It  would  be  idle  to  say  that  one  has 
the  legal  riirht  to  dispose  of  his  property  in 
such  manner  as  to  him  seemed  best,  even  in 
making  a  donation  of  it,  and  at  the  same 
time  say  that  the  person  taking  it  took  it 
subject  to  a  trust  which  might,  in  certain  con- 
tingencies, be  enforced:  We  are  not  inclined 
to  adopt  the  contention  of  the  appellant  that 
the  property  of  John  S.  Johnson  became 
charged  with  a  trust  in  favor  of  the  appellant, 
and  that  Elizabeth  D.  Johnson  took  it  subject 
to  such  trust. 

As  John  8.  Johnson  possessed  the  undoubted 
right  to  dispose  of  his  property,  we  think  his 
Wife  took  the  absolute  title  to  the  same  free 
from  any  charge  against  it  on  account  of  any 
contract  made  by  him  with  the  appellant.  And 
this  brings  us  to  a  consideration  of  ttie  obliga- 
tions ana  duties  of  Elizabeth  D.  Johnson  under 
the  contract  in  suit.  At  the  time  the  contract 
was  entered  into  she  was  a  married  womaD» 
and  the  contract  as  to  her  was  void  for  want 
of  power  in  her  to  bind  herself  by  such  a  con- 
tract. Tjong  V.  Brown,  66  Ind.  160;  Hodson  v. 
Dapis,  48  Ind.  258;  (/Daily  v.  Morris,  81  Ind. 
111;  Johnson  v.  Tuiewiler,  86  Ind,  855;  Maker 
V.  Martin,  48  Ind.  814. 

It  is  contended  by  the  appellant  that  under 
the  facts  stated  in  the  complaint  it  must  be 
held  that  Mrs.  Johnson,  after  she  ceased  to  be 
a  married  woman,  ratified  the  contract  made 
by  her  while  under  coverture,  or  that  she 
made  a  new  contract  It  appears  by  the  com- 
plaint that  the  appellant  became  a  married 
woman  prior  to  the  death  of  John  6.  Johnson; 
and  while  it  does  appear  that  she,  subsequent 
to  his  death,  resided  with  Mrs.  Johnson,  under 
the  same  roof,  she  could  not  occupy  that  rela- 
tion which  she  occupied  prior  to  her  marriage. 
Furthermore,  it  is  a  general  principle  of  law 
that  a  void  contract  cannot  be  ratified,  and 
this  principle  has  been  held  to  apply  to  the 
contracts  of  married  women.  Long  v.  Brottn, 
supra. 

In  this  case  it  was  said  by  this  court,  speak- 
ing of  the  contracts  of  a  married  woman  then  In 
suit:  "Such  contract  is  not  susceptible  of 
ratification.  Nothing  short  of  a  new,  valid 
and  binding  contract,  made  after  the  death  of 
her  husband,  upon  a  new  consideration,  can 
operate  as  a  contract  to  deprive  her  of  her  in- 
terest in  the  land." 

It  is  not  claimed  that  Elizabeth  D.  Johnson 
made  any  new  written  contract  after  the  death 
of  her  husband.  If  she  made  any  contract  at 
all,  it  was  a  verbal  one.  As  we  have  seen,  such 
a  contract  is  within  the  Statute  of  Frauds,  and 
cannot  be  enforced.     WaUaee  v.  Long,  svpra. 

The  appellant  relies  upon  the  case  of  Van 
Tine  v.  Van  Tine  (N.  J.),  1  L.  R.  A.  155,  and 
the  case  of  Sharkey  v.  McDermott,  IG  Mo.  App. 
80,  91  Mo.  647.  In  each  of  these  cases  it  was 
held  that  performance  on  the  part  of  the  child 
was  sufficient  part  performance  to  take  the  case 
out  of  the  Statute  of  Frands.  This  is  in  direct 
conflict  with  Wallace  v.  Ijong,  supra,  and  Johns 
V.  Johns,  67  Ind.  440.  We  cannot  follow  the 
case  of  Van  Tine  v.  Van  Tine,  and  the  case  of 
Sharkey  v.  McDermott,  without  overruling  the 
case  of  WaUaee  v.  Long,  and  the  cases  upon 
which  it  rests.  To  hold  that  specific  per- 
formance could  be  had  in  this  case,  as  to  the 
real  estate  of  which  Mrs.  Johnson  died  seiaed 
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there  being  no  valid  written  contract  between 
the  appelUnt  and  Mn.  Johnson,  and  no  pos- 
session of  such  real  estate  bavinff  been  sur- 
rendered under  the  contract,  would  also  be  in 
coDflict  with  the  cases  of  AtAinaon  v.  Jaekton, 
6  Ind.  31;  Wai$tm  ▼.  Mohan,  20  Ind.  228;  La- 
Fdlett  y.  KyU,  51  Ind.  •446;  Law  v,  Henry,  89 
Ind.  414;  Stater  ▼.  EiU,  10  Ind.  176;  Maretand 


▼.  Lemasten,  4  Blackf.  888,  and  Arnold  ▼. 
ataphtMon:  79  Ind.  126. 

In  our  opinion,  the  court  did  not  err  in  bus*. 
taining  the  demurrer  to  the  complaint  before  us. 

Judgment  qffirmed. 

Petition  for  rehearing  oveiruled  June  12, 
1891. 
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WiUiam  MISCH,  Appt., 

V. 

Horace  RUSSELL. 
(....Ill ) 


1.  Offleem  of  sefaool  districts 
daded  In  tlie  words  '*all  other  oflleers*** 

in  the  Act  of  April  8,  1972  (Rev.  Stat.  chap.  4«), 
Klvlng'  the  oountj  ooart  jurisdiction  of  contests 
of  election  of  county,  township  and  prednot 
ofllcen  and  all  other  offlcers  for  the  contest  of 
whoie  election  no  provision  Is  made. 

2.  Bjr  jtppUeatlon  of  the 
dom  g^meriSt  which  is  only  an  Illustration  or 
specillc  application  of  the  broader  mazlm  noael- 
tur  a  wcfiB,  general  and  spedflc  words  which  are 
capable  of  an  analogous  meaning  being  amool- 
ated  together  take  color  from  each  other  so  that 
the  general  words  are  restricted  to  a  sense  anal- 
ogous to  the  lesi  general,  but  the  rule  does  not 
require  the  entire  rejection  of  the  general  terms. 

8.  An  eleetor  majr  lawftdly  vote  fbr  tlio 
iftmo  nuua  as  a  candidate  for  two  incompatible 
offices  at  the  same  election. 

(January  22. 1801.) 

APPEAL  by  pUiintiff  from  a  JudgmeDt  of 
the  County  Court  forLroquois  County  dis- 
missing his  petition  in  a  proceeding  instituted 
to  contest  the  election  of  defendant  to  the  office 
of  president  of  the  board  of  education  of  a  cer- 
tain school  district.    Beterted. 
The  facts  are  stated  in  the  opinion. 
Meaern.  Kaf*  Euans  ds  Kay  for  appellant. 
Jfr.  Free  P.  Morrla  for  appellee. 

BaJleT-.  J.,  deliyered  the  opinion  of  the 
court: 

This  was  a  proceeding  brought  by  William 
Hiflch  in  the  County  Court  of  Iroquois  County, 
to  contest  the  election  of  Horace  Russell  to  the 
office  of  president  of  the  board  of  education  of 
school  district  No.  2,  township  25  north,  of 
range  12  west,  in  said  county.  The  petition 
alleges  that  said  Misch  is  a  resident  of  said 
school  district,  over  the  age  of  twenty-one 
yean,  and  able  to  read  and  write  the  English 
laDguage;  that  on  the  19th  day  of  April,  1890, 
sn  election  was  held  in  said  school  district  for 
the  purpose  of  electing  a  board  of  education,  | 


to  consist  of  a  president  and  six  members,  as 
provided  in  section  2,  art.  6,  of  the  "Act  to  Es- 
tablish and  Maintain  a  System  of  Free  Schools," 
approved  and  in  force  May  21,  1889;  that  at 
said  election  there  were  cast  at  least  212  votes; 
that  the  result  of  said  election,  as  declared  by 
the  Judges  thereof,  gave  to  said  Russell  96  votes 
and  to  said  Misch  96  votes,  for  the  office  of 
president  of  said  board  of  education,  and  that 
said  Russell  was  thereupon  declared  bv  said 
Judges  elected  to  said  office;  that  said  Russell 
did  not  in  fact  receive  a  majoriw  of  the  votes 
cast  at  said  election  for  said  office,  but  that 
said  Misch  did  receive  a  majority  of  said  votes, 
and  was  actually  elected;  that  there  were  cast 
at  said  election  not  less  than  10  ballots  which 
were  not  counted  by  said  Judires;  that  said  bal- 
lots were  headed  "For  President,  William 
Misch,"  and  thereunder,  among  the  names  of 
the  candidates  voted  for  as  members  of  said 
board,  there  also  appeared  the  name  of  said 
Misch;  that  said  judges  did  not  count  any  of 
said  last  mentioned  oallots;  and  that,  if  said 
ballots  had  t)een  counted  for  said  Misch  as 
president  of  said  board,  he  would  have  received 
a  majority  of  all  the  votes  cast  for  that  office, 
and  would  have  been  declared  elected  thereto. 
Said  Russell  appeared  and  answered,  alleging 
that  said  county  court  had  no  Jurisdiction  of 
the  subject  matter  of  said  petition  or  power  to 
bear  and  determine  the  matters  therein  set 
forth,  but  admitting  that  said  Misch  was  prop- 
erly qualified  to  te  elected  to  and  hold  the 
office  of  president  of  said  board  of  education; 
that  an  election  was  held  in  said  school  district, 
as  alleged  in  said  petition,  and  that  at  said 
election  about  212  votes  were  actuallv  cast;  that 
the  judges  of  said  election  counted  96  votes  in 
favor  of  said  Russell  and  95  votes  in  favor  of 
said  Misch  for  the  office  of  president  of  said 
board,  and  declared  said  Russell  elected  to  said 
office;  that  at  said  election  there  were  cast 
about  ten  ballots  in  which  it  appeared  that  the 
voters  had  voted  for  said  Misch  for  president 
of  said  board  and  also  for  a  member  of  said 
board;  that  said  judges  held  that,  inasmuch  as 
said  Misch  could  not  hold  both  of  said  offices, 
they  being  incompatible  with  each  other,  and 
contrary  to  the  spirit  and  intention  of  said  Act, 
thev,  the  said  Judges,  did  not  have  the  power 
to  discriminate  as  to  which  of  said  offices  they 


Non.— Fotifitf  for  tame  vermn  for  incompatible 
offices* 
ThlB  appears  to  be  the  Urstcase  upon  the  ques- 
tion as  to  an  eieotor*s  right  to  vote  for  the  same 
person  as  a  candidate  fOr  Incompatible  ollces.  It 
k  dedded,  however,  in  harmony  with  the  doctrine 
as  to  appointments  to  incompatible  offices  or  the 
election  of  an  inoambent  of  one  office  to  another 
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and  incompatible  office.  In  which  cases  the  appoint- 
ment or  election  Is  not  void  but  simply  puts  the 
candidate  to  an  election  as  to  which  office  he  will 
hold  (see  People  v.  Garrlque,  2  Hill,  9B;  State  v. 
Butts,  9  8.  C.  166),  unless  some  law  poeltlTely  for- 
bids a  person  holdlmr  one  office  from  accepting  an- 
other. See  Re  Corliss,  UR.L  688;  State  ▼.DeGrees, 
68  Tex.  887. 
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should  count  said  votes  for,  did  therefore  re- 
ject them  altojrether,  aud  thereupon  declared 
that  said  MiscS  had  received  95  votes  for  said 
office,  and  that  said  Russell  had  received  96 
votes  therefor,  and  that  said  Russell  was  elected 
to  said  office.  The  answer  alleges  that  said 
president  and  the  memhers'  of  said  hoard  de- 
clared elected  afterwards  met  and  organized  as 
required  by  law.  The  cause  being  heard  on 
petition  and  answer,  the  county  court  held 
that  it  had  no  jurisdiction  of  the  subject  matter 
of  said  contest,  and  for  that  reason  dismissed 
the  petition.  From  that  judgment  the  peti- 
tioner has  appealed  to  this  court 

The  first  question,  then,  to  be  considered  is 
whether  the  county  court  decided  correctly  in 
holding  that  it  had  no  jurisdiction.  The  Act 
of  April  8,  1872,  in  regard  to  elections  (Rev. 
Stat.  chap.  46),  after  providing  proper  tribunals 
before  which  contests  may  be  had  of  the  elec- 
tion of  governor  and  other  state  officers,  mem- 
bers of  the  Senate  and  House  of  Representa- 
tives, judges  of  the  several  courts,  and  some 
other  officers,  provides,  in  section  98,  as  fol- 
lows: "  The  county  court  shall  hear  and  de- 
termine contests  of  election  of  all  other  county, 
township  and  precinct  officers,  and  all  other 
officers  lor  the  contesting  of  whose  election  no 
provision  is  made."  It  is  claimed  that  by  the 
canon  of  construction  usually  indicated  by  the 
phrase  ^uklem  generis,  the  words  "all  other  of- 
ficers," as  used  in  said  section,  must  be  limited 
to  oUier  officers  of  the  same  grade  or  class  as 
those  specifically  mentioned,  and  that  such  con- 
struction necessarily  excludes  the  officers  of 
school  districts.  It  certainly  cannot  be  held 
that  all  officers  who  are  not  county,  township 
or  precinct  officers  are  excluded,  because  that 
construction  would  render  the  words  '*and  all 
other  officers  for  the  contesting  of  whose  elec- 
tion no  provision  is  made"  wholly  meaningless, 
and  of  no  effect.  The  contesting  of  the  elec- 
tion of  all  county,  township  and  precinct  offi- 
cers is  already  provided  for;  and  the  last-men- 
.  tioned  clause,  therefore,  unless  it  is  held  to 
embrace  officers  who  are  not  county,  township 
or  precinct  officers,  is  wholly  without  force  or 
meaning.  By  application  of  the  maxim  ^fue- 
dem  generis,  which  is  onlv  an  illustration  or 
specific  application  of  the  broader  maxim,  noa- 
citur  a  weiie,  general  and  specific  words  which 
are  capable  of  an  analogous  meaning,  beine  as- 
sociat^ra  together,  take  color  from  each  other, 
so  that  the  general  words  are  restricted  to  a 
sense  analogous  to  the  less  general.  Endlich, 
Interpretation  of  Statutes,  §  400. 

But  it  has  never  been  supposed  that  the  rule 
required  the  rejection  of  the  general  terms  en- 
tirely, but  only  that  they  should  be  restricted 
to  cases  of  the  same  kind  as  those  expressly 
enumerated.  State  v.  Williams,  2  Sirobh.  L. 
474. 

On  the  contrary,  it  must  yield  to  another 
salutary  rule  of  construction,  viz.,  that  every 
part  of  a  statute  should,  if  possible,  be  upheld 
and  given  its  appropriate  force.  The  cases  to 
be  found  in  the  reports  in  which  the  rule  un- 
der consideration  has  been  applied  are  numer- 
ous, but  the  following  will  be  sufficient  for  pur- 
poses of  illustration: 

In  jRsniek  v.  Boifd,  99  Pa.  655,  a  statute  giv- 
ing a  remedy  by  replevin  to  recover  timber, 
lumber,  coal  or  other  property  severed  from 
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the  realty,  was  held  to  include  articles  of  the 
same  generic  character  as  those  already  men- 
tioned, such  as  slate,  marble,  iron  ore,  zinc  ore 
and  all  other  forms  of  minerals  and  ores,  build- 
ing stone,  fixtures  and  machinery  of  every  de- 
scnption  which  had  been  permanently  affixed 
to  the  realty;  but  that  it  did  not  apply  to  grow- 
ing crops.  The  generic  or  family  characteristic 
by  reason  of  which  these  several  sxjecies  of 
property  were  held  to  be  included  within  the 
same  genus  as  those  specifically  enumerated  was 
that  of  being  permanently  affixed  to  the  free- 
hold, while  growiuK  crops  were  only  ephemer- 
al, and  never  intended  to  become  permanently 
affixed,  but  to  be  removed  from  the  freehold  at 
maturity. 

In  IlBg.  V.  Dickenscm,  7  El.  &  Bl.  Q31,  a 
municipal  by-law,  which  imposed  a  penalty  for 
causing  obstructions  in  the  streets  in  various 
specified  ways,  all  temporary  in  their  charac- 
ter, and  for  causing  or  committing  "any  other 
obstruction,  nuisance  or  annoyance"  in  any  of 
the  streets,  was  held  not  to  include,  under  the 
general  words,  a  permanent  obstruction,  the 
general  characteristic  by  which  the  class  of 
nuisances  embraced  within  the  general  words 
was  distinguished  being  that  which  was  com- 
mon to  those  specially  mentioned,  viz.,  their 
being  merely  temporary. 

In  Wanstead  Local  Board  v.  HiU,  18  C.  B.  N. 
S.  479,  a  statute  prohibiting  the  establishment 
without  license  or  the  business  of  a  bone-boiler» 
blood-boiler,  fell-moneer,  slaughterer  of  cattlo» 
horses  or  animals  of  any  description,  soap- 
boiler, tallow,  melter,  tripe-boiler  or  other  nox- 
ious or  offensive  business,  trade  or  manufac- 
ture, was  held  not  to  include,  under  the  final 
general  terms,  any  employment  not  connected, 
as  all  the  specified  trades  were,  with  animal 
matter,  and  so  did  not  include  the  bunness  of 
brick-making. 

In  Re  Sidgert,  119  111.  88, 6  West.  Rep.  725, 
the  question  was  whether  a  certain  grain  ele- 
vator belonging  to  the  Illinois  Central  Railroad 
Company  was  exempt  from  taxation  under  the 
provisions  of  the  charter  of  said  company.  The 
case,  therefore,  was  one  calling  for  a  stnctrule 
of  construction.  In  determining  whether  the 
groin  elevator  came  within  the  classes  of  prop- 
erty exempted  from  taxation,  construction  was 
given  to  the  first  section  of  the  company's  char- 
ter, which  gave  the  company  power  "to  pur- 
chase, hold  and  use  all  such  real  estate  and 
other  property  as  may  be  necessary  for  the  ood- 
struction  of  its  railway  and  stations  and  other 
accommodations  as  maybe  necessary  to  accom- 
plish the  objects  of  its  incorporation;"  and  it 
was  held  to  be  the  well  settled  doctrine  that,  in 
construing  statutes,  particularly  those  requir- 
ing a  strict  construction,  a  general  description, 
following  a  specific  enumeration  of  objects  or 
things, will  be  held  to  include  only  such  things 
or  objects  as  are  of  the  same  kind  as  those  spe- 
cifically enumerated.  In  apply  in  j(  that  princi- 
ple to  the  section  above  quoted,  it  was  held 
that  said  section  did  not  include  a  grain  eleva- 
tor, as  that  had  no  direct  connection  wiUi  the 
railway  or  its  operation;  yet,  without  attempt- 
ing to  state  the  various  "other  accommoaa- 
tions"  which  may  be  held  to  he^usdem  generU 
with  the  company's  "railway  and  staUons,"  it 
was  said  that  such  general  descriptloii  would 
clearly  include  the  road,  with  all  neceeeary 
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switches  and  turo-outs,  together  with  all  stnic- 
tures  thereoD;  also  rolling  stock,  with  all  its 
machinery  and  appendages,  warehouses  and 
other  structures  at  the  termini  or  along  the  line 
of  the  road,  belonging  to  the  company,  and 
used  by  it  exclusively  for  the  reception  of  pas- 
sengers, the  storage  of  freight,  and  also  for  the 
purpose  of  keeping  the  tomI  and  rolling  stock 
ID  repair,  or  of  improving  their  general  condi- 
tion, including  all  necessary  depot  grounds  and 
buildings,  machine  and  work  shops  of  all 
kinds,  machinery,  tools  and  implements  of 
every  description  used  in  keeping  the  road  and 
rolling^  stock  in  repair  and  in  good  and  safe 
condition,  together  with  whatever  would  be 
necessarv  to  increase  the  capacity  of  the  road, 
such  as  laying  down  an  additional  track,  or  in- 
creasing the  amount  of  rolling  stock.  All  these 
were  said  to  be  included,  upon  the  principle 
that  they  had  an  immediate  connection  with 
the  improvement  and  operation  of  the  road. 
Without  adopting  what  is  said  in  the  case  last 
cited  as  being  in  ^1  respects  a  proper  exposi- 
tion of  the  clause  of  said  charter  here  under 
consideration,  that  one,  as  well  as  the  other 
above  referred  to,  may  be  a  test  as  fairly  illus- 
trstive  of  the  rule  for  the  construction  of  the 
Statute  here  under  discussion. 

In  construing  the  Statute  before  us  in  the 
present  case  we  have  to  determine  whether  the 
officers  of  counties,  townships  and  precincts 
belong  to  a  genus  or  class  which  also  includes 
the  officers  of  school  districts.  Counties, 
townships  and  precincts  have  one  quality 
or  characteristic  in  common,  and  one  only, 
viz.,  they  are  all  quasi  municipal  corporations; 
and  this  quality  or  characteristic  they  also  hold 
in  common  with  school  districts.  There  is  no 
l^al  classification  which  will  include  the  first 
three  which  will  not  also  include  the  last.  As 
the  corporations  themselves  all  belong  to  the 
sameclttss,  there  is  no  reason  for  holding  that 
the  officers  of  the  three  species  of  quasi  munic- 
ipal corporations  particularly  mentioned  are 
not  ^fusdem  generU  with  the  officers  of  school 
districts,  which  are  only  another  species  of  the 
same  class  of  corporations.  It  would  seem 
clear,  then,  that,  under  any  reasonable  applica- 
tion of  the  canon  of  construction  we  axe  now  con- 
sidering the  officers  of  the  latter  class  of  corpora- 
tions should  be  held  to  be  included  in  the  gen- 
eral description,  "all  other  officers,"  that  is, 
"all  other  like  officers,"  for  the  contesting  of 
whose  election  no  provision  is  made.  What 
we  here  say  is  intended  in  no  way  to  conffict 
with  the  rule  laid  down  in  Brusn  v.  Lemma, 
Tl  ni.  496.  In  that  case  the  same  section  of 
the  Statute  in  relation  to  elections  was  under 
consideration,  and  it  was  held  that  no  Jurisdic- 
tion was  thereby  conferred  upon  the  county 
court  of  a  proceeding  to  contest  the  election  of 
the  mayor  of  a  city  incorporated  under  ft  special 
charter.  A  city  is  a  municipal  corporation, 
properly  so  called,  and  is  therefore  a  corpora- 
tion of  an  entirely  different  class,  organized  for 
different  purposes,  and  pcssessinff  jpowers  and 
subject  to  liabilities  essentiallv  dinerent  from 
those  which  obtain  in  case  of  counties,  town- 
ships, school  districts  and  other  ouasi  munici- 
pal corporations.  It  would  theierore  be  much 
more  diffiGult  to  hold  that  cities  are  corpora- 
tions €ju9dem  generu  with  counties,  townships 
and  precincta  than  to  give  school  districts  that 
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classification.  We  would  be  understood  as 
expressing  no  opinion  as  to  the  soundness  of 
the  conclusion  reached  in  the  case  last  cited, 
but  only  desire  to  say  that  it  does  not  apply  to 
the  factB  now  before  us.  'But  there  is  another 
ground  upon  which  the  jurisdiction  of  the 
county  court  in  this  case  may  be  sustained. 
Section  12  of  article  8  of  the  "Act  to  Estoblisb 
and  Maintain  a  System  of  Free  Schools,"  ap- 
proved and  in  force  May  21,  1889  (Rev.  Stat. 
1889,  chap.  122),  provides  for  the  qualifications 
of  voters  "at  any  school  election  held  under 
this  Act;"  and  section  13  provides  that  "the 
time  and  manner  of  opening,  conductiu^  and 
closing  said  election,  and  the  several  liabilities 
appertaining  to  the  judges  and  clerks  and  to 
the  voters,  separately  ana  coUectivelv,  and  the 
manner  of  contesting  said  election,  shall  be  the 
same  as  prescribed  by  the  general  Election 
Laws  of  this  State  defining  the  manner  of  elect- 
ing magistrates  and  constables,  so  far  as  appli- 
cable, subject  to  the  provisions  of  this  Act.'' 
While  these  provisions  occur  In  the  article 
more  especially  relating  to  school  townships, 
and  the  election,  qualifications  and  duties  of 
township  trustees,  tney  are  plainly  intended  to 
apply  to  all  elections  held  under  said  Act,  ex- 
cept so  far  as  modified  by  subsequent  provis- 
ions establishing  different  rules.  Such  is  the 
obvious  import  of  the  language  used,  and  this 
view  is  corroborated  by  the  further  fact  that, 
while  in  subsequent  articles  provision  is  made 
for  the  election  of  school  directors  and  boards 
of  education,  nothing  appears  in  those  articles 
in  relation  to  Uie  qualifications  of  voters,  the 
liabilities  of  Judges,  clerks  or  voters,  or  the 
mode  of  contesting  elections;  nor  any  special 
rules  in  relation  to  the  mode  of  conducting' 
elections,  except  as  to  the  mere  matter  of  calline 
snd  givine  notice,  the  selection  of  Judges  and 
clerks,  adjournments  under  specified  circum- 
stances, and  one  or  two  others  of  minor  im- 
portance. The  ffeneral  rules  governing  all 
elections  under  sud  Act  having  been  once  laid 
down  in  said  section  18,  it  was  doubtless  deemed 
unnecessary  to  repeat  them  in  making  provision 
for  the  election  of  directors  and  boards  of  edu- 
cation. Magistrates  and  constables  are  officers 
of  townships,  at  least  in  counties  under  town- 
ship organization;  and  the  School  Law,  having 
provided  that  school  elections  may  be  contestea 
in  the  same  manner  as  is  provided  by  the  gen- 
eral Election  Law  in  case  of  the  election  of 
those  officers,  viz.,  before  the  county  court, 
clearly  vested  that  court  with  jurisdiction  of 
proceedings  to  contest  school  elections.  It  fol- 
lows from  what  we  have  said  that  the  county 
court  erred  in  entering  a  judgment  dismissing 
the  proceeding  for  want  of  lurisdiction. 

Tne  materiS  facts  allegea  in  the  petition  are 
admitted  by  the  answer;  and,  said  court  hav- 
ing in  its  final  order  found  that  such  was  tibe 
case,  its  order  is  tantamount  to  a  finding  that  the 
facts  are  as  alleged  in  the  petition,  and  admit- 
ted by  the  answer.  The  facts  being  found, 
and  no  dispute  arising  in  respect  to  them,  the 
leffal  conclusion  or  judgment  which  should 
follow  becomes  a  question  of  law.  The  errors 
committed  by  the  county  court,  and  which  are 
open  here  for  review,  consist:  firBt,  in  entering 
the  Judgment  which  was  entered;  and,  Beeona, 
in  refusing  to  enter  the  Judgment  which  is  the 
proper  legal  conclusion  from   the   admitted 
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facts.  We  may  therefore  determine  upon  this 
appeal  what  the  judgment  of  the  county  court 
should  have  been.  The  admissions  of  the  an- 
swer lead  to  the  inevitable  conclusion  that,  if 
the  votes  for  Misch  for  the  office  of  president 
of  said  board  of  education,  evidenced  by  the 
ballots  which  also  contained  a  vote  for  him  for 
the  office  of  member  of  said  board,  were  count- 
ed in  his  favor,  he  would  have  received  a  ma- 
jority of  the  votes  cast,  and  would  have  been 
elected  to  the  office  of  president  of  said  board. 
The  only  question  is  whether  the  judges  of 
election  properly  refused  to  count  those  votes 
in  his  favor.  1^ he  theory  upon  which  their  re- 
jection was  based,  as  the  answer  alleges,  was 
that  the  two  offices,  viz.,  president  and  member 
of  the  board  of  education,  were  incompatible, 
and  could  not  therefore  be  both  held  by  the 
same  person  at  the  same  time,  and  that,  as  said 
judees  had  no  power  to  determine  for  which 
of  the  two  offices  the  voters  casting  said  ballots 
intended  to  vote  for  him,  said  votes  could  not 
properly  be  counted  for  either  office,  and  were 
accordingly  rejected  altogether.  We  know  of 
no  rule  of  law  which  prohibits  a  man's  becom- 
ing a  candidate  or  being  voted  for  at  the  same 
election  for  two  incompatible  offices;  but,  un- 
doubtedly, if  he  should  be  elected  to  both,  he 
would  be  incapable  of  discharging  the  duties 
of  both  offices,  and  would  be  compelled  to 
elect  which  to  accept.  If,  for  example,  a  man 
should  be  voted  for  at  the  same  election  for 
county  judge  and  sheriff,  no  one,  we  presume, 
would  insist  that  the  votes  cast  for  him  by  one 
portion  of  the  voters  for  one  office  would  bein- 
vatid  because  another  portion  of  the  voters  saw 
fit  to  vote  for  him  for  the  other.  If,  then,  dif- 
ferent voters  may  vote  for  him  at  the  same 
election  for  different  and  incompatible  offices, 
we  see  no  reason  why  a  particular  voter,  if  he 
chooees  so  to  do,  may  not  vote  for  him  for  both 
offices  at  the  same  time.  Such  manner  of  vot- 
inff  creates  no  uncertainty  or  ambiguity  in  his 
ballot,  the  intention  to  vote  in  that  way  being 
capable  of  just  as  clear  and  certain  an  expres- 
sion as  would  be  an  intention  to  vote  for  differ- 
ent candidates  for  the  two  offices.  The  judges 
of  election  in  this  case  were  mistaken  ui  sup- 
posing that  there  was  any  uncertainty  or  am- 
biguity in  the  ballots  in  question  which  needed 
explanation.  The  intention  of  the  voters  clear- 
ly appeued  to  vote  for  Misch,  both  for  presi- 
dent and  member  of  the  board  of  education  $ 
and  the  fact  that  they  saw  fit  to  vote  for  him 
for  the  latter  office  furnished  said  judges  no  ex- 
cuse for  refusing  to  record  in  his  favor  their 
vote  for  him  for  the  former.  Their  intention 
to  vote  for  him  for  president  of  said  board  ap- 
peared clearly  and  unmistakably  upon  the  face 
of  the  ballots,  and  said  votes  should  have  been 
counted  for  him  for  that  office.  Section  58  of 
the  Statute  in  relation  to  elections  provides  that, 
If  more  persons  are  designated  upon  a  ballot  for 
any  office  than  there  are  candidates  to  be  elect- 
ed, such  part  of  the  ballot  shall  not  be  counted 
for  either  candidate.  This  statutory  provision 
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is  founded  upon  the  obvious  reason  that  the 
insertion  in  a  bedlot  of  more  names  than  there 
are  candidates  to  be  elected  creates  an  uncer- 
tainty or  ambiguity,  which  renders  it  impossi- 
ble for  the  judges  of  election  to  select  the  can- 
didates according  to  the  intention  of  the  voters. 

In  State  v.  Tierney,  28  Wis.  480,  three  per- 
sons were  voted  for  for  the  office  of  justice  of 
the  peace  where  but  two  were  to  be  elected; 
and  the  court,  in  holding  such  ballots  void, says: 
"Three  persons  are  voted  for  by  each  voter, 
when  only  two  can  be  elected.  What  is  the 
choice  of  the  elector  in  such  a  case?  It  is  man- 
ifestly impossible  to  tell.  The  insertion  upon 
the  ballot  of  a  single  name  more  than  ought  to 
be  upon  it  renders  it  as  absolutely  uncertain  as 
though  a  half  a  dozen  or  a  dozen  were  inserted. 
The  result  is  that  such  a  ballot  is  void  for  un- 
certainty. It  fails  to  express  the  choice  of  the 
elector,  and  consequently  cannot  be  counted  as 
a  vote."  See  also  FeopU  v.  LoomU,  8  Wend. 
896;  Se  School  Directan  of  WiUcetbarre  Tvop.  6 
Phila.  487;  State  v.  QHffey,  5  Neb.  161. 

But  it  has  been  held  that  where  a  ballot  con- 
tains the  name  of  the  person  voted  for  and  the 
office  for  which  be  is  designated  several  times 
repeated,  it  is  not  for  that  reason  void,  but  is  to 
be  counted  as  one  ballot.  People  v.  Hdden,  28 
Cal.  124;  AshJUld*9  (Jaee,  Gush.  Elect.  Gas.  588. 

The  ballots  under  consideration  in  this  case, 
however,  do  not  come  within  the  letter  or  in- 
tention of  the  section  of  the  Election  Law  last 
above  quoted.  They  contain  only  the  proper 
number  of  names  of  candidates  for  the  respec- 
tive offices,  and  there  is  no  uncertainty  as  to 
the  choice  of  the  voters  casting  said  ballots. 

Thejudqment  of  the  County  Court  will  be  re- 
eereed,  and  the  cause  will  be  remanded  to  that 
court,  with  directions  to  enter  a  judgment  find- 
ing and  declaring  that  at  the  school  election  in 
question  said  Wflliam  Misch  received  a  major- 
ity of  the  votes  cast  for  the  office  of  president 
of  said  board  of  education,  and  was  duly  elect- 
ed to  that  office,  and  awarding  him  a  certificate 
of  said  election. 

Maprndert  J.,  concurring  specially: 
I  concur  in  the  conclusion  reached  by  this 
opinion,  but  not  in  all  that  is  said  in  it.  The 
opinion  designates  counties  as  quasi  municipal 
corporations,  whereas  they  have  been  held  to 
be  municipal  corporations  in  at  least  two  cases: 
Wulff  V.  Aldrieh,  124  111.  591,  14  West  Rep. 
545;  Jimieon  v.  Adame  County,  180  DL  568. 
What  is  said  at)out  Brush  v.  Lemma,  77  111. 
496,  does  not  harmonize  with  the  views  of  that 
case  as  expressed  in  Bock  Island  v.  CuinHy,  126 
111.  406,  and  Greenwood  v.  Murphy,  181  111.  604. 
The  mere  purposes  of  illustration  would  not 
seem  to  require  that,  in  a  case  involving  the 
question  of  the  power  of  the  county  court  to 
entertain  jurisdiction  of  or  control  over  the 
election  of  ti  school  director,  there  should  be 
inserted  a  long  statement  of  what  kind  of  prop- 
erty the  niinois  Gentral  Railroad  Gompany 
may  hold  for  the  operation  of  its  road. 
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Biding  on  the  platform  of  a  street-ear 

when  there  is  room  inside  is  not  negUffence  per 
f€  In  the  absence  of  any  prohibition  on  the  part 
of  the  car  company  to  do  so  or  any  notification 
that  persons  doincr  so  assume  the  risk. 

(February  87«  1801.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  In  favor  of 
defeodant  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    Rner9ed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  O.  Hawley,  for  plaintiff  in 
error: 

Standing  on  a  street-car  platform  is  not  neg- 
ligeDce/>0rs0. 

Ginna  v.  Second  Ave.  R.  Co,  67  N.  Y.  596 ; 
Nolan  V.  Brooklyn  CitydN,  R,  Co.  87  N.  Y. 
68;  Maguire  v.  MiddieBex  R,  Co.  115  Mass.  289; 
Germantown  Pass,  R.  Co.  v.  Walling,  97  Pa. 
55,  61 ;  Metsel  v.  Lynn  d  B.  R.  Co,  8  Allen, 
234 ;  Burns  v.  Bdlefontaine  R,  Co,  50  Mo.  189 ; 
City  R.  Co,  ▼.  Lee,  50  N.  J.  L.  485  ;  Topeka 
City  R,  Co,  V.  Biggs,.eS  Kan.  375;  Fleck  v. 
Union  R.Co.  184  Mass.  481;  Seigel  v.  Eisen,  41 
Cal.  109;  Augusta  ds  8,  R,  Co,  v.  Rem,  55  Qa. 
126;  Geitz  v.  Milwaukee  City  R,  Co,  Ti  Wis. 
807. 


[     Messrs,  Sidney  T.  BUIler  and  Brennan 

St  Donnelly  for  appellee. 

Grant*  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  was  injured  while  riding  upon  one 
of  the  defendant  s  cars,  under  the  following 
circumstances:  On  September  17,  1890,  in  the 
evening,  plaintiff,  with  his  wife  and  children 
and  some  friends,  had  returned  by  boat  from 
the  exposition  grounds,  landing  at  the  foot  of 
Woodward  Avenue.  A  street-car  was  stand- 
ing there,  and  many  passengers  from  the  boat 
rushed  for  the  car.  Plainti ff  and  his  party  went 
to  the  front  of  the  car.  He  entered  with  the 
ladies  and  children  of  his  party,  while  his 
friend,  Mr.  Metcalf.  remained  upon  the  front 
platform.  Some  of  them  secured  seats,  and 
the  others  stood  up.  After  providing  for  them 
as  well  as  he  could,  he  returned  to  the  front 

glatform.  The  car  was  drawn  by  horses, 
hortly  after  the  car  started  it  struck  a  switch, 
and  plaintiff,  who  was  standing  with  his  back 
against  the  door,  was  thrown  to  the  pavement 
and  severely  injured.  Plaintiff  brought  this 
suit  to  recover  damages,  alle^ng  that  the  de- 
fendant was  guilty  of  negligence  in  that  it 
drove  and  propelled  the  car,  without  any  no- 
tice or  warning  to  plaintiff,  against  and  around 
said  switch.  Upon  the  conclusion  of  the  tes- 
timony defendant's  counsel  requested  the  court 
to  instruct  the  jurv  that  there  could  he  no  re- 
covery by  plaintiit.  This  the  court  declined  to 
do,  but  said  the  cause  ''would  be  submitted  to 
the  jury  with  the  instruction  that,  if  plaintiff 
could  have  remained  in  the  car,  he  could  not 
recover;  but  if  it  was  so  full  that  he  could  not 
get  a  place  to  go  to  in  the  car,  then  he  could  re- 


NOTE.— Street'  raaways^  carryina   jMuenoers  on 
pUUform  of  ear, 

A  street-railway  company  has  the  right  to  carry 
pesMngers  on  the  platforms.  Topeka  City  R.  Go. 
V.  Higgs,  38  Kan.  976;  Germantown  Pass.  R.  Co.  v. 
Waning,  97  Pa.  56 ;  Meesel  v.  Lynn  ft  R  R.  Co.  8 
Allen,  284;  Kaffulre  v.  Middlesex  R.  Co.  U6  MaSB. 
2V;  Bums  v.  Belief ontaine  R.  Co.  50  Mo.  189;  Nolan 
V.  Brooklyn  aty  AN.  K  Co. 87  N.  Y.  W. 

Seats  inside  the  car  are  not  the  only  place  where 
the  managers  expect  passenffers  to  remain;  but  it 
is  notorious  that  passengers  stand  inside  the  car  un- 
til the  car  is  full,  then  upon  the  platforms  untU 
they  are  full,  and  even  after  there  is  no  place  to 
stand  except  on  the  steps  of  the  pUitf  orms.  Meesel 
T.  Lynn  ft  B.  R.  Co.  8  Allen,  284. 

So  that  the  mere  fact  of  riding  on  a  platform  of 
a  street  car  is  not  condusiye  proof  of  negligence. 
Nolan  V.  Brooklyn  aty  ft  N.  R.  Co.  87  N.  Y.  68; 
Meesel  v.  Lynn  ft  B.  R.  Co.  supra ;  Fleck  v.  Union 
H.  Co.  134  Mass.  48L  See  Willis  v.  Long  Island  R. 
Co.  34  N.  Y.  <nO;  Hadenoamp  y.  Second  Ave.  R.  Co. 
1  Sweeney,  48U;  Oinna  v.  Second  Ave.  R.  Co.  67  N.  Y. 
666;  Morrison  v.  Erie  R.  Co.  56  N.  Y.  307;  Maguire  v. 
Middlesex  R.  Co.  116  Mass.  289 :  Westchester  ft  P. 
K.  Co.  V.  McElwee,  67  Pa.  811. 

When  a  woman  gets  on  the  front  platform  when 
the  rear  platform  is  crowded  and  the  driver  whips 
up  his  team  throwing  her  under  the  wheels  and 
crashing  her  arm,  she  may  recover  from  the  com- 
pany for  such  injury*  Coast  Line  R.  Co.  v.  Boston, 
aGa.887. 
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When  a  street-railway  company  undertakes  to 
carry  large  numbers  of  people,  vastly  in  excess  of 
the  seating  capacity  of  its  cars,  and  permits  pas- 
sengers to  ride  on  the  platforms  and  footboards 
without  objection,  and  runs  its  cars  so  near  the  in- 
tersection of  a  switch  with  the  main  track  that  they 
cannot  pass  without  injury  to  passengers,  the  com- 
pany is  guilty  of  gross  negligence.  Topeka  City  R. 
Co.  V.  Higgs,  88  Kan.  876. 

Contributory  negUgenee  defeats  recovery. 

One  who  voluntarily  stands  on  the  front  platform 
of  a  street-car,  contrary  to  the  regulations  of  the 
carrier,  is  guilty  of  contributory  negligence,  which 
is  not  excused  by  a  bare  license  or  express  permis- 
sion of  the  conductor,  if  there  was  ample  room  for 
him  inside  the  car.  Baltimore  ft  Y.  Turnp.  Road  v, 
Osson,  72  Md.  877. 

Where  plaintilf  occupied  a  sitting  position  upon 
the  front  platform  of  a  car  while  in  motion,  against 
the  rules  of  the  company  and  the  warning  of  the 
driver,  and  without  any  reasonable  excuse  there- 
for, he  cannot  recover.  Lapolnte  v.  Middlesex  R. 
Co.  8  New  Bug.  Rep.  696, 144  Mass.  18;  Wills  v.  Lynn 
ft  RR.  Co.  129  Mass.  861. 

It  is  not  enough  for  the  conductor  of  a  street- 
railway  car  to  warn  a  child  not  to  ride  on  the  plat- 
form; and  the  company  must  employ  more  efficient 
means  to  remove  him  from  danger.  Indianapolis, 
P.  ft  C.  R.  Co.  V.  Pitzer,  7  West.  Rep.  408,  109  Ind. 
vn;  East  Saginaw  C.  R.  Co.  v.  Bohn,  27  Mich.  608. 
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cover;  and  if  there  were  room  enough  for  him 
to  remain  in  the  car,  when  he  went  in,  it  was 
his  duty  to  remain."  After  the  judge  had  an- 
nounced his  conclusion  upon  the  law,  neither 
of  the  counsel  desired  to  make  any  argument 
to  the  jury.  The  court  thereupon  instructed 
the  jury,  and  in  closing  said  to  them:  *'  The 
question  for  you  to  decide  is  simply  this: 
When  he  went  into  the  car,  could  he  have  re- 
mained in  there?  that  is  to  say,  Was  there  room 
enough  for  him  to  remain  there  without  going 
outside?  If  there  were  room  enough  to  remain 
there,  and  he  went  outside  voluntarily,  then  he 
cannot  recover.  If  you  should  find  that  there 
was  not  room  enough  to  remain  there;  that  the 
car  was  full;  that  he  could  not  stay  there;  that 
he  was  obliged  to  stand  outside  to  get  carriage, 
— then,  gentlemen,  you  are  to  consider  the 
damages  ne  has  suffered,  and  award  him  dam- 
ages for  loss  of  services,  physician's  bill  and 
for  the  injury  that  has  befallen  him."  Under 
these  instructions,  the  jury  found  a  verdict  of 
no  cause  of  action. 

The  question  of  fact  submitted  to  the  jury 
has  been  by  them  decided  against  the  plaintiff. 
The  lury  could  not  well  have  found  otherwise, 
for  the  plaintiff's  own  witnesses  testified  that 
there  was  plenty  of  standing  room  inside.  Mrs. 
Metcalf  testified  that  "there  was  no  difficulty 
about  persons  standing  up  inside  the  car,  if 
they  desired  to;  that  there  was  room  enough, 
if  they  preferred  to  stand  inside  to  outside." 
Miss  Mary  Metcalf  testified  that  there  was 
plenty  of  standing  room  inside  when  plaintiff 
went  out.  The  car  was  supplied  with  straps 
for  passengers  to  take  hold  of  when  compelled 
to  stand  up.  We  must  therefore  determine  the 
defendant's  liability  upon  the  fact  found  by  the 
jury  that  plaintiff  voluntarily  left  the  car  when 
there  was  room  for  him  to  nde  within  it,  and 
yoluntarily  stood  upon  the  platiorm. 

Is  the  dompany  liable  under  such  circum- 
stances for  negligently  driving  its  car?  De- 
fendant's counsel  assert  that  plaintiff  left  a 
place  of  safety  inside  the  car,  and  yoluntarily 
chose  one  of  danger  upon  the  platform,  and 
that,  as  his  injury  was  due  in  part  to  the  fact 
that  he  yoluntarily  took  that  position,  he  can- 
not recoyer;  and  that  he  took  an  unnecessary 
risk  is  evidenced  by  the  fact  that  no  one  who 
was  standing  within  the  car  was  injured.  They 
also  assert  that  the  law  recognizes  but  two  ex- 
cuses for  leaving  a  place  of  safety  for  one  of 
danger:  (1)  where  a  party,  whether  errone- 
ous^ or  not,  acted  under  the  reasonable  im- 
pulse of  fear  produced  by  another;  and  (2) 
where  one  has  tried  to  saye  human  life,  when 
such  effort  did  not  amount  to  rashness,— neither 
of  which  the  plaintiff  can  of  course  make. 
The  answer  to  the  question  depends  entirely, 
we  think,  upon  whether  or  not  it  is  negligence 
per  96  to  ride  upon  the  platform  of  a  street-car 
when  one  may  ride  within.  Whether  one 
leaves  the  car,  after  entering,  to  ride  upon  the 
platform,  or  whether  he  steps  upon  the  plat- 
form without  entering,  is  of  no  consequence. 
His  act  is  as  voluntary  in  the  one  case  as  in  the 
other,  and  the  same  rule  must  govern  both. 
The  record  is  entirely  silent  as  to  any  regula- 
tions on  the  part  of  "the  defendant  in  this  re- 
spect. But  we  cannot  denude  ourselves  of  the 
knowledge,  which  is  alike  common  to  all,  that 
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passengers  are  constantly  riding  upon  these 
platforms  with  the  tacit  assent  of  the  defend- 
ant, and  without  any  protest,  notice  or  regula- 
tion. We  must  therefore  determine  the  ques- 
tion with  the  fact  before  us  that  this  use  of  the 
platforms  is  permitted  by  the  defendant  with- 
out objection.  It  is  recognized  as  dangerous 
per  96  to  ride  upon  the  platform  of  the  ordi- 
nary steam  railway.  This  is  apparent  to  any- 
one, and  the  difference  in  danger  between  rid- 
ing there  and  upon  the  platform  of  the  street- 
car is  too  obvious  to  require  comment.  Au- 
thorities discussing  the  question  afford  no  light 
in  the  determination  of  this.  In  the  presence 
of  the  fact  that  passengers  are  permittei  to  ride 
upon  these  platforms  constantly,  can  courts 
hold  them  to  be  dangerous  per  se  ?  If  the  rail- 
way companies  considered  them  dangerous 
places,  would  they  not  take  some  means  to  no- 
tify passengers  not  to  ride  there,  or  to  inform 
them  that  they  did  so  at  their  own  risk?  It  is 
certainly  reasonable  to  presume  that  they 
would.  That  they  do  not  consider  them  dan- 
gerous is  further  apparent  from  the  fact  that, 
when  their  cars  are  full,  they  stop  them  to  take 
on  more  passengers,  and  thus  inyite  them  to 
ride  upon  the  platforms.  This  appears  to  be 
their  constant  custom.  It  is  evident  that  the 
public  do  not  consider  these  platforms  places  of 
danger  from  the  fact  of  their  constant  use.  It 
is  therefore  diflScult  to  see  upon  what  reasons 
courts  can  hold  that  they  are  dangerous,  and 
that  persons  who  ride  there  assume  all  the  risk, 
and  thereby  relieve  such  companies  from  all 
liability  except  for  gross,  willful  and  wanton 
misconduct.  Under  the  facts  shown  by  this 
record,  the  question  of  the  negligence  of  the 
plain tiiff,  as  well  as  of  the  defendant,  belonged 
to  the  jury  to  determine,  and  should  have  been 
submitted  to  them  under  the  proper  instructions. 
Such,  in  my  judgment,  is  the  rule  established 
by  the  clear  weight  of  authority.  Nolan  y. 
Brooklyn  City  d  N.  R.  Co,  87  N.  Y.  68;  Mayuire 
y.  Middlesex  R.  Co.  115  Mass.  239;  Oerman- 
town  Pom.  R,  Co.  y.  Walling,  97  Pa.  55;  Meesel 
y.  Lynn  d  B.  R,  Co.  8  Allen.  284;  Burns  y. 
BeUefontaine  R,  Co,  50  Mo.  139;  Augiista  &  8. 
R.  Co,  V.  Rem,  55  Ga.  126;  Seigel  y.  Eieen,  41 
Cal.  109. 

This  is  not  in  conflict  with  the  case  of 
Downey  v.  Hendrie,  46  Mich.  498,  where  the 
plaintiff  went  through  the  car  to  the  front  plat- 
form and  sat  on  the  driving-bar,  a  thin  iron 
rail  not  exceeding  an  inch  in  thickness,  from 
which  he  fell  under  the  car.  We  have  no 
doubt  of  the  correctness  of  that  decision.  It 
is  within  the  power  of  street-railway  compa- 
nies to  prohibit  passengers  from  riding  upon  the 
platforms,  or  to  give  notice  that  those  who  ride 
there  must  do  so  at  their  own  risk,  or  to  limit 
the  number  of  passengers  which  each  car  shall 
carry,  and  to  require  them  to  ride  inside  the 
cars.  Until  they  adopt  some  such  regulations, 
and  notify  the  public,  it  is  but  reasonable  to 
hold  them  liable  for  injuries,  resulting  from 
their  own  negligent  acts,  to  their  patrons,  who 
are  themselyes  in  the  exercise  of  reasonable 
care,  whether  riding  upon  the  platforms  or 
within  the  cars. 

Judgment  mutt  be  reversed,  with  costs,  and  a 
new  trial  ordered. 

The  other  Justices  concurred. 
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PALL  RIVER  NATIONAL  BANK 

Jonathan  SLADE. 

(....Maas.....) 

1.  CoU&toiml  Meority  ^yrma  bjr  the 
maker  of  »  note  **for  the  payment  of  this 
note  or  any  of  my  liabilities  .  .  .  due  or  to 
become  due,"  flrives  an  Indorser  of  such  note  no 
riflrht  to  a  preference  in  the  application  of  the 
proceeds  of  such  security  to  such  note  as  aerainst 
btber  noted  not  indorsed  by  him. 

£.  The  rights  ef  sa  indorser  aa  to  the 
application  of  eollateral  flecarity  fflven 
by  the  maker  to  the  holder  of  the  note  are  to  be 
determined  by  the  terms  of  the  pledge  as  they 
exist  at  the  time  of  the  sale  of  the  security,  and 
are  not  affected  by  piedjres  formerly  made  to  se- 
cure different  notes  in  a  series  of  renewals  of 
which  the  present  note  is  the  last. 

(March  7, 1801.) 

EEPORT  by  the  Superior  Court  for  Bristol 
County  (Mason,  J.)  for  the  opinion  of  the 
Supreme  Judicial  Court  of  an  action  brought 
to  determine  for  which  of  two  sums  defendant 
was  liable  under  his  indorsements  of  notes 
made  by  William  L.  Slade.  Judgment  for  the 
larger  turn. 
The  facts  are  stated  in  the  opinion. 


Mem:  Jennings  A  BraTton,  for  plain- 
tiff: 

In  case  of  a  general  pled^  without  direc- 
tions as  to  application  the  holder  has  the  right 
to  apply  the  proceeds  in  such  a  manner  as  will 
be  most  advantageous  to  himself;  and  the 
maker  or  surety  has  no  right  to  direct  as  to  the 
order  or  amount  of  application  to  any  particu- 
lar debt  or  debts. 

FUid  V.  HoOand,  10  U.  S.  6  Cranch,  8, 8  L.  ed. 
186:  National  Bank  of  Netehurgh  v.  Bigger,  88 
N.  Y.  51;  Wilcox  v.  Fairhaten  Bank,  7  Allen, 
270;  Mwyre  v.  Waehhum,  6  New  Eng.  Rep.  680. 
147  Mass.  845. 

A  fortiori,  neither  maker  nor  surety  has  the 
riffht  to  direct  the  application  of  collateral, 
when  they  have  expressly  agreed  that  it  is 
pledged  for  the  payment  of  any  of  William  L. 
Slade's  liabilities  to  the  Bank,  and  expressly 
directed  and  agreed  at  the  time  of  making  the 
pledge  that  the  security  may  be  applied  in  pay- 
ment of  any  of  such  liabilities.  The  collateral 
is  not  held  to  secure  payment  for  the  note  in 
which  it  is  named  any  more  specifically  than 
it  is  to  secure  payment  of  any  other  liability. 

Riehardsiin  y.  Washington  Bank,  8  Met.  58iS. 

Mr,  James  F.  Jaekiion*  for  defendant: 

The  eyidence  showed  a  special  pledge  of  the 
Stafford  Mills  stock  upon  the  note  for  $19,500 
when  that  note  was  giyen,  and  a  second  special 
pledge  of  the  same  stock  at  the  time  of  the  first 
renewal  of  the  note  for  $7,000.    The  stocks 


NOTB.— Rffffct  of  turety  to  control  appUeation  of 
eouaterala. 

As  between  debtor  and  creditor,  the  rule  as  to 
appUcacioD  of  payments  is  that  if  several  debts  are 
due  at  the  time  of  a  partial  payment  the  debtor  is 
at  liberty  to  apply  the  payment  to  whichever  debt 
be  pleases,  if  his  Intention  is  manifested  at  the  time 
of  the  payment,  subject  to  the  restriction  that  the 
creditor  is  not  obliged  to  receive  a  partial  pasrment 
of  any  particular  debt  of  which  the  whole  is  due  at 
the  time  the  offer  of  payment  is  made.  Where  the 
debtor  neglects  to  manifest  his  intention  as  to  the 
appli(»tion  of  the  payment  at  the  time  it  is  made 
the  creditor  may.  at  the  time  he  receives  the  money, 
apply  it  to  which  debt  he  pleases,  unless  the  debtor 
objects  at  the  time.  Stone  v.  Seymour,  16  Wend. 
28;  Field  v.  Holland,  10  U.  8. 6  Cranch,  S7, 8  L.  ed.  142: 
King  v.  Sutton,  tf  Kan.  000;  L*Hommedieu  v.  The 
H.  li.  Dayton,  SB  Fed.  Rep.  898;  Green  v.  Ford,  TV 
Ga.  IBO;  Sanborn  v.  Stark,  81  Fed.  Rep.  18;  Heard  v. 
Pnlaalci,80Ala.G0e.  See  also  Pennsylvania  Ins.  Co. 
y.  daiwen  Brewing  Co.  (Pa.)  6  Cent  Rep.  867; 
Byrnes  v.  Claffey,  00  OaL  120;  Leeds  v.  Gifford,  i 
Ctot.  Bep.  160,  41 N.  J.  Eq.  404;  Kline  v.  Ragland, 
47  Ark.  Ill:  Pardee  v.  Markle,  2  Cent.  Rep.  827.  Ill 
Pa.  648;  Flannery  v.  Flaonery,  2  New  Eng.  Bep.  791, 
56Vt.67e. 

The  creditor  may  apply  payments  to  debts  which 
are  not  secured  by  liens  in  preference  to  those 
which  are  thus  secured.  Lester  v.  Houston,  101 N. 
C.  606;  North  y.  La  Flesh,  78  Wis.  000. 

The  mere  fact  that  there  is  a  surety  for  one  of 
the  debts  does  not  preclude  the  creditor  from  ap- 
plying a  payment  to  the  debts  for  which  he  has  no 
seoortty.    Harding  v.  Tiirt,  78  N.  Y.  464. 

Soretles  are  bound  by  any  application  which  is 
legally  made  by  a  party  having  the  right  to  make 
tt   Allen  V.  Culver,  8  Denio,  201. 

The  surety  haa  no  right  to  give  any  direction  as 
to  the  application  of  payments  by  the  creditor. 
Richardson  ▼.  Washington  Bank,  8  Met.  64L 
12  L.  R  A. 


Mr.  Colebrooke,  in  his  work  on  Collateral  Securi- 
ties, 1 219,  states  the  rights  of  the  creditor  as  against 
the  surety  In  regard  to  the  application  ot  collat- 
erals as  they  would  be  if  deduced  from  the  above 
authorities;  and  although  the  authorities  cited  by 
him  are  not  cases  of  attempts  to  control  the  appli- 
cation of  collateral  securities  by  sureties  but  in  the 
main  cases  of  application  of  payments,  yet  no  rea- 
soYi  is  apparent  for  a  distinction  in  the  rules  appli- 
cable in  the  two  cases.  The  rule  seems  to  be  simi- 
lar in  the  two  oases  so  far  as  the  rights  of  the  debtor 
and  creditor  are  concerned;  for  if  property  is  as- 
signed as  collateral  security  for  several  debts  with- 
out direction  at  that  time  by  the  assignor  as  to  the 
application  of  its  proceeds,  the  creditor  may  apply 
the  money  realised  to  any  of  the  debts  that  are  due 
at  the  time  the  money  is  received.  National  Bank 
of  Newburghy.Bialer,88N.r.64.  See  also  Nichols 
v.  Knowles,  8  McCrary,  477. 

It  has  been  held  that  a  surety  on  one  or  more  of 
a  series  of  promissory  notes  given  for  the  purchase 
price  of  a  machine  cannot,  on  a  sale  of  the  machine 
under  a  mortgage  given  to  secure  all  the  notes, 
have  the  proceeds  applied  on  the  notes  on  which  he 
is  surety,  but  the  holder  may  apply  them  on  the 
notes  not  otherwise  secured.  Hanson  v.  Bfanley, 
72  Iowa,  48. 

The  creditor  may  apply  the  proceeds  of  collater- 
als upon  his  unsecured  debt  in  the  absence  of  di- 
rection by  either  the  principal  or  suretv.  Wood  v. 
Caliaghan,  61  Mich.  412.  Bee  also  Wilson  v.  AUen, 
11  Or.  164. 

The  Pennsylvania  rule  is  rather  more  favorable 
to  the  surety,  since  it  holds  that  although  he  can- 
not require  a  general  payment  to  be  applied  to  a 
later  debt  on  which  alone  he  is  liable  to  the  exclu- 
sion of  earlier  ones,  yet  he  can  require  that  the 
payment  shall  not  be  applied  on  the  last  item,  leav- 
ing him  liable  on  earlier  ones.  Pardee  v.  Markle, 
2  Cent.  Rep.  827,  111  Pa.  648. 
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were  special  pledges  upon  the  notes  in  which 
they  were  named,  and  the  defendant  would 
have  been  entitled  to  have  had  the  Stafford 
Mills  stock  applied  first  upon  the  note  for 
119,500,  and  next  upon  the  note  for  $7,000. 

Unthaicay  v.  FaU  River  Nat.  Bank,  131 
3Ia8S.  14;  Baldwin  v.  Bradley,  09  III  82;  Ma- 
wnic  Sav.  Bank\,  Bangs,  84  Ky.  185; Neponset 
Bank  v.  Leland,  5  Met.  259;  Duncan  v.  Bren- 
van,  88  N.  Y.  490:  Wyckofv,  Anthony.  90  N. 
y.  442. 

Devens,  J.,  delivered  the  opinion  of  the 
court: 

In  December,  1888,  when  William  L.  Blade 
failed,  the  plaintiff  held  four  notes  sig:ned  by 
Slade  as  maker  for  the  sums  of  $19,500,  $10,- 
000.  $7,000  and  $1,000,  respectively,  which 
were  renewals  of  notes  given  originally  for 
money  loaned  to  him  by  the  plaintiff.  All 
these  notes,  except  the  one  for  $10,000,  were 
indorsed  by  the  defendant,  waiving  present- 
ment, demand  and  notice,  and  had  long  been 
overdue.  The  plaintiff  held  certain  stocks  as 
collateral  security  for  the  liabilities  of  William 
L.  Slade,  and  having  sold  certain  shares  of  a 
stock  known  as  the  Stafford  Mills  stock  for  the 
sum  of  $23,600,  applied  the  money  received 
therefor  to  the  full  payment  of  the  note  of 
$19,500,  on  which  there  was  then  due  $18,900 
as  principal  and  $204.75  as  interest,  and  ap- 

Slira  to  the  payment  of  the  $10,000  note  in  ad- 
ition  to  the  value  of  certain  other  stocks  which 
it  deemed  applicable  to  that  note  the  sum  of 
$8,576.67,  and  further  applied  on  the  note  for 
$1,000  the  balance  which  was  left  after  pay- 
ment of  the  $10,000,  note  in  the  manner 
slated.  To  the  application  made  on  the 
note  of  $1,000  of  the  part  of  the  amount 
of  the  $28,600  left  after  payment  of  the  $10,- 
000 note,  the  defendant  miikes  no  objection,  but 
he  contends  that  the  plaintiff  had  no  right  to 
apply  on  the  $10,000  note  the  balance  of  the 
sum  derived  from  the  sale  of  the  Stafford  Mills 
stock,  and  that  he  had  a  right  to  have  this  sum 
applied  on  the  $7,000  note,  upon  which  he 
was  indorser.  As  the  defendant  is  in  any  event 
indebted  still  to  the  plaintiff,  it  is  agreed  that 
if  the  plaintiff  had  the  right  to  apply  the  pro- 
ceeds of  the  Stafford  Mills  stock  after  satisfy- 
ing the  $19,500  note  to  the  $10,000  note,  judg- 
ment shall  be  rendered  for  the  plaintiff  in  the 
sum  of  $8,884.80  with  interest  from  the  date 
of  the  writ,  but  if  the  defendant  is  entitled  to 
have  the  proceeds  of  the  Stafford  Mills  stock 
after  satisfying  the  $19,500  note  and  the  note 
for  $1,000  applied  next  on  the  $7,000  noie 
rather  than  that  on  the  $10,000  note,  then 
judgment  is  to  be  rendered  for  the  plaintiff  in 
the  sum  of  $8,866.87  with  interest  from  the  date 
of  the  writ. 

The  defendant  introduced,  under  exception, 
evidence  of  certain  facts  showing  the  previous 
transactions  of  the  parties,  which  he  claimed 
should  be  considered  in  construing  the  notes  as 
they  existed  at  the  time  of  the  faflure  and  as- 
siiinment  of  W.  L.  Slade.  It  will  be  more 
convenient,  first,  to  consider  the  case  without 
reference  to  this  evidence. 

The  $19,500  note  was  dated  January  1. 1885, 
and  to  the  promise  to  pay  is  added :  "I,  hav- 
ing deposited  with  the  F^ll  River  Natl.  Bank 
as  collateral  security  for  the  payment  of  this  or 
12  L.  R  A. 


of  any  of  my  liabilities  to  said  Bank  due  or  to 
become  due,  now  or  hereafter,  contracted  or  in- 
curred, two  hundred  shares  of  the  capital  stock 
of  the  Stafford  MUls  of  Fall  River,  hereby 
authorize  said  Bank  to  sell  the  same  either  at 
public  or  private  sale  at  the  option  of  said 
Bank  on  the  nonpayment  of  this  note  or  any 
other  liabilities  above  mentioned."  It  is  then 
added  that  the  Bank  is  to  give  the  promisor 
credit  for  any  balance  deducting  expenses,  etc., 
and  there  is  a  memorandum  on  the  note  that  it 
is  a  renewal  of  note  for  $19,500,  dated  July  10. 
1878. 

The  note  for  $7,000  is  dated  January  10, 1885 
and  after  the  promise  to  pay  is  added :  "  I 
having  deposited  with  the  Fall  River  National 
Bank,  as  collateral  security,  for  the  payment 
of  this  note,  or  any  of  my  liabilities  to  said 
Bank,  due,  or  to  become  due,  now  or  hereafter 
contracted  or  incurred,  one  hundred  twenty- 
five  shares  of  the  capital  stock  of  the  Blade 
Mills,  pledge  dated  November  22,  1880,  and 
two  hundred  shares  of  the  capital  stock  of  the 
Stafford  Mills,  pledge  dated  Julv  10,  1878. 
hereby  authorize  saioL  Bank  to  sell  the  same 
without  notice,  either  at  public  or  private  sale, 
at  the  option  of  said  Bank,  on  the  nonpayment 
of  this  note  or  any  other  of  the  liabilities  above 
mentioned,  the  said  Bank  giving  me  credit 
for  any  balance  of  the  net  proceeds  of  such  sale 
or  sales,after  deducting  the  expenses  thereof  and 
interest,  and  all  sums  for  which  I  may  be  liable 
to  said  Bank,  together  with  all  costs,  charges 
and  damages  to  said  Bank  to  enforce  this 
pledge." 

The  note  for  $10,000  is  dated  February  28, 
1885,  and  after  the  promise  to  pay  is  added : 
,'  I  having  deposited  with  the  Fall  River  Na- 
tional Bank  as  collateral  security  for  the  pay- 
ment of  this  note  or  any  of  my  liabilities  to 
said  Bank,  due,  or  to  become  due,  now  or 
hereafter  contracted  or  incurred,  one  hundred 
twenty-five  shares  of  the  capital  stock  of  the 
Slade  Mills,  hereby  authorize  said  Bank  to  sell 
the  same  without  notice,  either  at  public  or 
private  sale,  at  the  option  of  said  Bank,  on  the 
nonpayment  of  this  note  or  any  other  of  the 
liabilities  above  mentioned,  the  said  Bank  giv- 
ing me  credit  for  any  balance  of  the  net  pro- 
ceeds of  such  sale  or  sales,  after  deducting  the 
expenses  thereof  and  interest,  and  all  sums  for 
which  I  may  be  liable  to  said  Bank,  together 
with  all  costs,  charges  and  damages  to  said 
Bank,  to  enforoe  this  pledge." 

It  Is  claimed  by  the  defendant  that  this  pre- 
sents the  case  of  a  special  pledge  of  the  Staf- 
ford Mills  stock  upon  the  $19,600  note,  with  a 
general  pledge  of  the  same  security  for  any 
subsequent  indebtedness,  that  then  follows  next 
in  the  order  of  time,  a  special  pledge  of  the 
same  stock  upon  the  note  for  $7,000,  and  that 
therefore  the  plaintiff  could  only  apply  the  pro- 
ceeds of  the  sale  of  the  Staffoni  Mills  stock  to 
the  payment  of  the  $10,000  note,  which  was 
subsequent  in  date  after  satisfying  these  two 
notes.  Where  stock  is  specially  pledged  for 
the  payment  of  a  particular  debt,  the  applica- 
tion of  the  proceeds  would  certiUnly  be  taken 
out  of  the  rule  which  permits  a  holder  of  col- 
lateral security  for  several  debts  due  to  him  to 
apply  the  proceeds  as  he  may  deem  most  for 
his  own  interest.  Wilcox  y.  Fairhaven  Bank, 
7  Allen,  270. 
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Nor  do  we  doubt  that  a  special  pledge  may 
be  made  subject  to  a  previous  special  pledge 
which  would  entitle  the  pledgor  or  his  surety 
to  have  an  application  of  the  proceeds  made 
upon  the  debt  for  which  it  was  thus  specially 
pledged  a  second  time,  in  preference  to  other 
debts  then  existing  or  subsequently  incurred. 
NejkmBet  Bank  v.  Leland,  6  Met.  250;  Hatha- 
way  V.  FaU  Biver  Nat,  Bank,  131  Mass.  14. 

The  question  is  therefore  presented  whether 
there  was  any  special  pledge  of  the  Stafford 
Mills  stock  for  the  payment  of  either  the  $19,- 
500  note  or  subject  thereto  to  the  payment  of 
the  $7,000  note.     This  stock  was   deposited 
with  the  $ltf,500  note  as  collateral  security, 
not  for  the  payment  of  that  note  only  or  of 
that  note  in  preference  to  any  other.     The 
pledge  was  for  the   payment   of    that    note 
or  ofany  liabilities  then  due  or  thereafter  be- 
coming due  from  the  principal  debtor.    It  was 
to  be  sold,  not  on  nonpayment  of  the  note 
alone,  hut  on  nonpayment  of  any  other  of  his 
liabilities  either  then  or  therealfter  becoming 
due,  and  the  proceeds  could  be  applied  to  the 
'  payment  of  them  or  either  of  them.      The 
debtor  was  to  have  credit  for  the  balance  of  the 
proceeds  only,  after  pavment  of  all  expenses 
of  the  sale  and  of  all  sums  due  the  Bank. 
While  the  individual  note  of  $19,500  is  men- 
tioned, there  is  no  suggestion  that  it  is  to  re- 
ceive any  preference  in  the  payment.     Indeed, 
by  the  failure  of  the  debtor  to  meet  other  lia- 
bilities the  collateral  security  might  be  sold  and 
appUed  long  before  the  $19,500  note  became 
due.     The  same  reasoning  applies  to  the  sec- 
ond pledge  of  the  same  stock  upon  the  $7,000 
note.       Neither    of  them  constitutes   special 
pledges,  so  that  when  the  plaintiff  lawfully 
sells  the  collateral  security  he  is  compelled  to 
apply  the  proceeds  on  these  notes,  ratner  than 
on  the  other  liabilities  of  William  L.  Slade. 
The  form  of  the  pledge  of  the  Stafford  Mills 
stock  set  forth  in  these  notes  strongly  resembles 
that  considered  in  the  case  of  RUhardton  v. 
Washington  Bank,  8  Met  586;  indeed  we  do 
not  see  that  it  can  be  distinguished  therefrom. 
The  language  in  that  case  after  the  description 
of  the  notes  pledged  as  collateral  was:     "That 
for  the  punctual  payment  of  this  or  any  other 
sum  which  I  have  obtained  or  may  hereafter 
obtain  on  loan  or  discount  from  said  bank, 
these  notes  are  hereby  pledged  and  made  lia- 
ble, and  the  directors  of  said  bank  are  hereby 
authorized,  after  said  loan  or  loans  have  become 
due  and  payable,  and  shall  thereafter  remain 
unpaid,  to  sell  the  said  notes,"  etc.  It  was  there 
held  that  the  defendants  were  under  no  obli- 
gation upon  the  party  holding  the  security, 
nrst  to  apply  it  to  the  payment  of  the  loan  ob- 
tained when  the  secunty  was  given;  that  the 
language  of  the  contract  could  not  be  construed 
as  giving  a  preference  or  priority  to  any  particu- 
lar debt,  and  that  the  creditor  had  a  right  to 
apply  the  proceeds  of  the  security  as  he  saw 
fit.    Where  collateral  security  is  equally  given 
for  various  debts,  if  there  is  one  or  more  of 
the  debts  thus  secured  for  which  the  debtor 
alone  is  responsible,  and  the  amount  of  which 
cannot  be  ol^ined  from  him  on  account  of  his 
pecuniary  inabUity,  the  proceeds  may  be  ap- 
plied, so  far  as  is  necessary  for  that  purpose,  to 
the  paymeut  and  discharge  of  such  debts,  and 
to  that  extent  the  sureties  or  indorse rs  on  notes  I 
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constituting  other  debts  have  no  interest  or 
rights  in  them.  Wiieax  v.  Fairhartu  Bank,  7 
Allen,  270. 

The  defendant  was  allowed  to  introduce  evi- 
dence of  the  various  forms  which  the  notes  in 
question  bad  assumed  in  the  course  of  the 
transactions  l)etween  the  parties.  It  appeared 
that  the  $19,500  was  the  last  renewal  of  a  note 
of  July  10,  1878,  which  earlier  note  after  the 
promise  to  pay  was  in  the  following  form: 
"I  have  deposited  herewith  as  collateral  se- 
curity hereto  two  hundred  shares  of  the  capi- 
tal stock  of  the  Stafford  Mills,  with  full  author- 
ity to  sell  the  same  without  notice,  either  at 
public  or  private  sale,  or  otherwise,  at  the  op- 
tion of  the  holder  or  holders  hereof,  on  the 
nonperformance  of  this  promise,  he  or  they 
giving  me  credit  for  any  Iradance  of  the  net  pro- 
ceeds of  such  sale  or  sales,  after  deducting  the 
expenses  thereof,  and  paying  all  sums  then 
due  from  me  to  said  holder  or  holders,  or  his 
or  their  order,  which  collateral  is  to  be  returned 
to  me  on  the  payment  of  this  note." 

The  original  note  of  $10,000  was  dated 
November  10,  1880,  the  Slade  Mills  stock  be- 
ing named  therein  as  collateral  security,  while 
the  note  of  $7,000  was  of  the  date  of  January 
6,  1881,  no  collateral  security  being  named 
therein  or  given  for  the  payment  thereof.  The 
original  notes  of  $19,500  and  $10,000  were  re- 
newed from  time  to  time  in  the  form  in  which 
they  were  originally  made,  but  in  December. 
1881,  the  forms  of  these  renewals  were  changed 
to  the  form  appearing  in  the  last  renewals  of 
1885  as  cited  above.  At  the  first  renewal  of 
the  $7,000  note  in  May,  1881,  and  in  all  subse- 
quent renewals  the  Slade  and  Stafford  Mills 
stock  were  named  as  collateral.  In  what  lan- 
guage they  were  thus  named  does  not  appear, 
as  the  form  of  the  first  renewal  is  not  given  in 
the  report,  but  the  form  appearing  in  the  last 
renewal  was  adopted  in  January,  1882.  When 
the  notes  under  discussion,  together  with  the 
terms  of  the  pledge,  assumed  tbe  form  which 
they  now  have  in  December,  1881,  and  Janu- 
ary, 1882,  substantially  contemporaDeouslv 
and  so  continued  through  repeated  renewals 
during  a  scries  of  years,  and  when  their  pres- 
ent form  is  one  entirely  intelligible,  no  profit- 
able inference  as  to  their  construction  can  be 
drawn  from  the  form  which  they  had  either 
originally  or  in  previous  years. 

Even  if  in  May,  1881,  when  the  $7,000  note 
was  first  renewed,  a  change  was  made  in  the 
contracts  of  pledge  by  which  the  defendant 
had  more  rights  in  regard  to  the  application  of 
the  collateral  security  to  the  payment  of  the 
notes  upon  which  he  was  surety,  there  is  no 
reason  why  the  parties  interested  might  not  in 
December,  1881,  and  January,  1882,  so  subse- 
quently change  their  contracts  as  to  give  tbe 
plaintiff  more  rights  in  the  application  of  the 
collateral  security  than  he  had  in  May,  1881. 
The  form  by  which  the  note  of  $7,000  was 
first  renewed  is  not  before  us,  but  the  defend- 
ant's right  as  the  notes  were  originally  made 
and  in  the  shape  they  finally  assumed  in  the 
construction  we  have  given  to  the  contract  by 
which  the  collateral  security  was  pledged  gave 
him  no  right  that  the  $7,000  should  be  pre- 
ferred in  payment  to  the  $10,000  note.  If 
there  was  a  time  in  the  history  of  the  transac- 
tions when  this  preference  existed,  which  is  not 
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8ho\vn  by  the  evidence  reported,  the  defendant 
could  not  single  that  out  and  demand  that  his 
rights  should  be  tested  as  of  that  time  rather 
than  as  they  existed  when  the  collateral  secur- 
ity was  sold  and  the  proceeds  applied  by  the 
plaintiff. 

While  it  has  been  held  that  the  renewal  or 
extension  by  note  or  otherwise  of  an  original 
debt  secured  by  collateral  security  does  not 
without  express  agreement  extinguish 
the  original  debt  or  security,  as  it  cannot  be  in- 
ferred that  the  holder  intended  to  surrender  to 
his  own  detriment  rights  which  are  established, 
yet  this  principle  has  no  application  to  those 
cases  where  in  the  renewal  the  collateral  secur- 
ity is  mentioned  and  new  or  different  terms  are 
provided  upon  which  it  is  to  be  held. 

The  defendant  was  allowed  to  put  in  a  state- 


ment marked  **  H,"  but  we  do  not  understand 
from  this  that  it  appears  that  the  plaintiff  made 
any  different  application  of  the  surplus  after 
sale  of  the  Stafford  Mills  from  that  which  it 
claimed  the  right  to  make. 

In  the  view  we  have  taken  of  the  caae  the 
evidence  as  to  the  previous  transactions  of  the 
parties  and  the  previous  forms  of  their  notes 
and  the  provisions  for  the  collateral  security 
thereof  was  not  important,  even  if  admissible. 
.  The  rights  of  the  defendant  to  the  applica- 
tion of  the  collateral  security  are  to  be  deter- 
mined by  the  terms  of  the  pledge  as  they  ex- 
isted at  the  time  of  the  sale  thereof.  Aooord- 
ing  to  these  the  defendant  had  no  right  that 
the  proceeds  should  be  applied  to  the  payment 
of  the  $7,000  note  rather  than  that  of  $10,000. 

Judgment  for  a  larger  mm. 
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!•  MandajBiis  is  the  proper  remedy  to 
compel  a  Judf^  to  aet  in  prooeedings  where 
he  has  improperly  recused  on  the  ground  of  sup- 
posed disqualifloatlon. 

2*  Membership  in  a  state  bar  aesoda- 
tloB  does  not  dlsqnaiuy  a  Jndf^  to  hear 
a  proceeding  brought  by  it  for  the  diabarment  of 
an  attorney,  although  the  aasoolatlon  may  be  li- 
able for  the  costs  if  defeated. 

8.  Proeeedini^  befbre  a  spedal  Judf^t 
even  by  consent  of  parties,  are  coram  rwn  judice 
and  void  if  the  regular  judge  Is  not  in  fact  dis- 
qualified, although  he  supposed  he  was  and  re- 
fused to  sit. 

(January  28, 1801.) 

APPLICATION  by  the  Alabama  State  Bar 
Association  for  a  writ  of  mandamus  to 
compel  a  judge  to  proceed  with,  hear  and  de- 
termine proceedings  instituted  for  the  disbar- 
ment of  an  attorney.     Granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H,  C.  Tompkins  and  John  P. 
Tillman  for  petitioner. 

Messrs.  A.  A.  Coleman  and  Brooks  St 
Brooks*  contra: 

All  tribunals  must  ^'  take  care  that  not  onlj 
in  their  decrees  they  are  not  influenced  by  their 
personal  interest,  but  avoid  the  appearance  of 
laboring  under  such  ^n  influence." 

Cooley.  Const.  Lim.  §§410,  411. 

The  decision  of  Judae  Head,  that  he  was  in- 
competent to  proceed  further  in  the  cause,  after 
argument  and  consideration,  and  which  was 
entered  of  record,  was  a  judicial  act,  a  judicial 
determination,  the  exercise  of  judicial  func- 
tions, and  cannot  be  reviewed,  set  aside  and  a 
new  and  different  decision  ordered  and  enforced 
by  mandamus. 

The  special  judge  proceeded  and  the  cause 
was  tried, — proceedea  regularly,  and  contin- 
uously from  beginning  to  end,  without  "  neg- 
lect of  any  duty*  or  *'  refusal  to  act "  by  either 
Jvdge  Head,  or  Special  Judge  Thornton.  If 
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during  the  progress  of  the  trial  either  judge 
made  an  erroneous  decision,  an  appeal  was  open 
to  remedy  the  wrong.  Mandamus  will  not  lie 
if  there  be  any  other  adequate  remedy  or  mode 
of  redress. 

2  Brickell,  p.  240.  §g  4,  22;  Ex  parte  Gar- 
land, 42  Ala.  559;  Ex  parU  Small,  25  Ala.  74: 
£kc  parte  Schmidt,  62  Ala.  254;  Ex  parte  EMon, 
25  Ala.  72;  3  Brickell,  p.  627,  §  40;  Mobile  Mui. 
Ins.  Go.  V.  Cleveland,  76  Ala.  328;  7  Wait,  Act. 
and  Def.  182;  Wright  v.  Douglass,  10  Barb.  97; 
Huntington  v.  Charlotte,  15  Vt.  46;  State  v. 
Shreeve,  15  N.  J.  L.  57;  Cooley,  Const.  Lim. 
§  410;  State  v.  CasUeberry,  23  Ala.  85;  Hevden- 
feldt  V.  Towns,  27  Ala.  429. 

A  peremptory  mandamus  will  not  be  issued 
if  it  appears  from  the  record  in  the  cause  that 
there  was  any  other  adequate  remedy. 

Ex  parte  Shaudies,  66  Ala.  134;  Comer  v. 
Bankhead,  70  Ala.  136;  Hall  v.  SteeU,  82  Ala. 
562;  Shields  v.  State,  86  Aia.  586. 

Messrs.  Semple  St  UttlOf  Martin  St 
McEaehin  and  O.  W.  Hewitt,  also,  contra. 

McClellan, «/.,  delivered  the  opinion  of  the 
court: 

The  dbbarment  of  attorneys  1b  a  subject 
matter  of  which  the  circuit  courts  of  this  State 
have  jurisdiction.  The  filing  of  the  accusatioo 
shown  by  the  record  before  us,  by  and  in  the 
name  of  the  Alabama  State  Bar  Association 
against  Peyton  G.  Bowman,  the  order  thereon 
made  requiring  the  accused  to  appear  and 
answer  the  same,  and  the  service  of  a  copy  of 
said  order,  together  with  a  copy  of  the  accusa- 
tion, on  said  Bowman,  gave  the  Circuit  Court 
of  Jefferson  County,  in  which  these  proceed- 
ings were  had,  jurisdiction  of  his  person,  at 
least  in  the  sense  of  establishinff  in  some  sort  a 
lis  pendens  between  him  and  Uie  Association. 
Whether  the  accusation  was  sufScient  to  put 
into  exercise  the  jurisdiction  of  the  court  to  the 
end  of  finally  determining  and  adjudging  be- 
tween these  parties  the  truth  or  falsity  of  its 
specifications;  whether  it  was  bad,  in  that  it 
was  not  verified  and  did  not  proceed  in  the 
name  of  the  State  of  Alabama,  so  that  a  final 
judgment  of  guilt  and  consequent  disbarment 
would  be  coram  non  Judice  and  void, — are 
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questions  which  do  not  arise  on  this  application 
for  mandamus,  and  which  we  do  not  at  all 
consider.  Whatever  may  he  the  correct  solu- 
tion of  those  questions  is  wholly  immaterial  to 
the  matter  now  in  hand.  In  any  erent,  as  to 
them  a  proceeding  was  pending  in  the  circuit 
court  at  the  time  the  judge  of  that  court  refused 
to  act  in  respect  to  it.  There  was  then  on  the 
files  and  in  the  records  of  that  court  an  action 
hy  the  Alabama  State  Bar  Association  against 
Bowman,  and  to  the  disposition  of  that  action 
the  discharge  of  judicial  functions  bv  the  judge 
was  essential.  The  right  of  the  relator  to  nle 
the  accusation  at  all  was  denied,  and  a  question 
for  the  determination  of  the  judge  was  thereby 
presented.  The  right  of  the  relator  to  file  an 
unsworn  accusation  was  denied,  and  thereupon 
it  devolved  on  the  judge  to  decide  whether  ver- 
ification was  necessary.  And  however  infirm 
the  accusation  majf  have  been,  however  lacking 
in  necessary  parties  or  averment,  however  es- 
sential its  verification  and  however  incurable 
by  amendment  may  have  been  its  defects,  both 
the  relator  and  the  respondent  had  a  right  to 
demand  that  it  be  passed  upon  by  the  judge  of 
the  court  in  which  it  was  pending,  if  he  was 
competent  to  sit  in  the  case;  and  without  such 
adjudication  by  him,  assuming  his  competency, 
the  case  could  not  be  gotten  rid  of.  Moreover, 
the  circuit  judge,  before  the  objection  to  his 
competency  was  made  and  sustained,  passed 
upon  these  questions,  and  ruled  that  the  accu- 
sation was  in  all  respects  sufficient  to  invoke  the 
jurisdiction  of  the  court  to  a  final  determination 
of  the  issues  of  fact  presented  by  it;  and  this 
adjudication,  to  the  effect  that  the  case  was  not 
only  actually  but  properly  pending  in  the  court, 
cannot  be  expunged,  even  if  it  be  erroneous, 
except  by  or  consequent  upon  further  judicial 
action  of  Judge  Head,  if  he  be  competent.  So 
that  it  18  manifest,  we  think,  that  in  any  aspect 
the  issuance  of  a  peremptory  mandamus  would 
not  be  a  vain  and  useless  thing  to  do, — conced- 
ing the  case  to  be  otherwise  a  proper  one  for 
this  remedy, — but  would  be  to  require  neces- 
sary judicial  action. 

Is  mandamus  the  proper  remedy  in  cases  like 
this?  The  point  appears  to  be  too  well  settled 
by  the  authorities  to  iustify,  or  even  admit,  of 
much  discussion.  While  recourse  is  never  bad 
to  this  writ  to  control  judicial  action,  it  is  the 
usual,  and  generally  the  only  adequate,  process 
to  compel  the  discharge  of  judicial  functions. 
Its  mandate  is  that  the  judge  before  whom  a 
cause  is  pending  shall  proceed  to  hear  and  de- 
termine the  same,  but  its  use  is  not  warranted 
to  direct  what  particular  judgment  shall  be 
rendered  therein.  High,  £xtr.  Legal  Rem, 
§$  147,  151;  Foreman  v.  Marianna,  48  Ark 
324;  Ex  parte  Mahone,  30  Ala.  49;  Ex  parte 
Schmidt,  62  Ala.  252;  StaU  v.  Williame,  ^^ 
Ala.  311. 

The  writ  is  not  to  be  resorted  to,  of  course, 
when  the  party  invoking  it  has  another  ade- 
quate remedy.  With  respect  to  what  is  an  ad- 
equate remedy,  within  the  sense  of  this  rule,  the 
doctrine  obtaining  in  this  court  is  supposed  by 
text- writers  to  be  more  favorable  to  tne  remedy 
by  mandamus  than  that  which  generally  pre- 
vails. However  that  may  be,  it  seems  assured 
by  the  former  adjudications  of  the  court  that 
this  remedy  may  be  invoked  whenever  there  is 
wrongful  refusal  of  a  judge  to  act,  other  rem- 
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edies  for  such  a  wrong,  if  they  exist  at  all,  being 
considered  inadequate  to  the  end  in  view.  In 
the  case  at  bar,  manifestly  no  appeal  would  lie 
from  the  refusal  of  the  presiding  judge  to  hear 
and  determine  the  cause;  and.  conceding  that 
the  petitioner  had  a  remedy  by  appeal  from  the 
final  judgment  rendered  In  the  cause  by  the 
special  ;judge,  it  can  scarcely  be  contended,  if 
the  position  of  petitioner  with  respect  to  the 
competency  of  the  judge  of  the  circuit  court  be 
sound,  that  a  remedy  which  involved  a  trial 
with  a  straneer  on  the  bench,  and  could  only 
arise  upon  the  rendition  of  an  absolutely  void 
judgment,  is  one  which  is  adequate  to  the  end 
of  ousting  that  stranger,  and  reinstating  the  de 
jure  judge  of  the  court.  So  that,  pretermitting 
the  consideration  whether  a  final  judgment 
with  the  alleged  special  judge  on  the  bench 
would  support  an  appeal  at  all,'— conceding, 
for  argument,  that  it  would,  though  void, — we 
are  of  opinion  that  the  remedy  by  appeal  from 
it  is  so  inadequate  as  to  authorize  a  resort  to  this 
summary  proceeding.  High,  Extr.  Legal  Rem. 
§  186.  and  citations. 

The  objection  urged  in  argument  that  the 
writ  should  not  be  awarded  in  this  instance  be- 
cause the  circuit  judge  had  judicially  deter- 
mined his  own  incompetency,  and  hence  that 
to  command  him  to  proceed  would  be  to  con- 
trol his  judicial  action,  is  wholly  untenable. 
One  of  the  orieinal  ofi9ces  of  the  writ  was  to 
compel  judicial  ofiScers  who,  from  whatever 
cause  or  upon  whatever  considerations,  wrong- 
fully refused  to  act,  to  proceed  with,  hear  and 
determine  the  case  in  hand.  Their  discretion 
will  not  be  controlled;  and  in  the  decision  of 
every  question  arising  on  the  trial  of  a  cause, 
whether  of  law  or  fact,  with  respect  to  (he 
rights  of  the  parties  litigant  in  the  subject  mat- 
ter involved,  they,  in  the  sense  of  this  doctrine, 
have  a  discretion,  the  exercise  of  which  will  in 
general  be  reviewed  only  on  error  or  appeal, 
when  those  remedies  are  adeauate.  But  it  can 
never  rest  in  the  discretion  of  a  judge  whether 
he  will  sit  in  a  given  cause.  If  he  is  not  dis- 
qualified under  the  Constitution,  it  is  his  duty 
to  sit,  a  duty  which  be  cannot  delegate  or  re- 
pudiate, and  )which  no  consent  can  devolve 
upon  another.  The  inquiry  is  not  what  he  has 
determined,  but  What  are  the  facts  in  regard 
to  his  alleged  incompetency?  Is  be,  in  point 
of  fact,  as  shown  by  his  return  to  the  alterna- 
tive writ,  "for  any  legal  cause"  incompetent  to 
hear  and  determine  the  case  presented?  It  is 
to  be  assumed  that  no  refusal  to  sit  proceeds  on 
other  than  a  determination  of  the  judge  that  he 
is  incompetent  to  do  so;  and  to  hold  that  man- 
damus will  not  lie  where  there  hns  been  such 
determination  would  be  to  destroy  the  etficacy 
of  this  summary  remedy  as  a  means  of  com- 
pelling recusant  judges  to  discharge  their  judi- 
cial functions.  The  doctrine  would  be  espec- 
ially pernicious  in  cases  like  the  present  one, 
whore  recusation  is  at  the  objection  of  a  party, 
and  on  the  ground  of  interest;  since  it  would 
be  natural  for  a  conscientious  and  sensitive 
jud^  to  resolve  all  doubts  on  the  question 
against  his  competency  to  try  the  cause. 

The  sole  ground  of  incompetency  disclosed 
by  the  return  in  this  case  is  the  membership  of 
Judge  Head  in  the  plaintiff  corporation,  the 
Alabama  State  Bar  Association,  and  his  con- 
sequent interest  in  the  suit,  resulting  from  the 
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liability  of  that  corporation  for  the  costs  of  tbe 
proceedings  should  its  determlDation  be  ad- 
verse to  the  Association.  This  corporation  is 
not  a  commercial  or  financial  concern.  It  is 
not  capitalized;  its  members  axe  not  stockhold- 
ers. Its  purposes  are  social,  ethical  and  public, 
and  not  pecuniary  or  private.  Its  scheme  in- 
volves no  element  ofigain  or  loss  pecuniarily  to 
its  membership.  It  is  supported  by  fixed  an- 
nual dues,  exacted  from  its  members,  and 
these  would  neither  be  increased  nor  diminished 
by  any  possible  result  of  this  litigation.  It  has 
authority  to  acquire  and  hold  property  within 
certain  limits  of  value.  Whether  it  has  ac- 
quired any  property  does  not  appear  from  the 
return,  and  if  tbe  respondent  seeks  any  ad- 
vantage by  reason  of  its  ownership  of  property, 
his  interest  in  which  as  a  member  would  be  af- 
fected by  any  judgment  that  might  be  rendered 
In  this  cause,  it  was  upon  him  to  return  the 
fact.  But  conceding  that  we  must  assume  that 
the  Association  did  own  property  to  the  limits 
of  its  power  in  that  respect,  and  conceding,  fur- 
ther, that  the  interrat  of  members  in  that  prop- 
erty was  such  that,  upon  the  dissolution  of  the 
corporation,  each  member  would  be  entitled  to 
a  distributive  share  of  it — a  proposition  un- 
supported by  authority — still  this  interest 
would  be  entirely  too  remote  and  speculative 
to  disqualify  the  member  from  sitting  as  judge 
or  juror  in  a  case  to  which  the  corporation  is  a 
party.  The  interest  which  will  disqualify  must 
be  a  pecuniary  one,  or  one  affecting  the  indi- 
vidual rights  of  the  judge.  The  fact  that  dues 
which  he  pays  to  tbe  Association  may  have  to 
be  appropriated  to  the  satisfaction  of  a  judg- 
ment for  costs  cannot  constitute  such  interest, 
since  the  dues  are  paid  for  that  purpose, 
among  others,  whether  in  contemplation  of 
such  judgment  or  not,  and  tbe  amount  of  hia 
liability  in  that  respect  is  not  affected  by  the 
rendition  of  a  judgment  for  co8t«  against  the 
Association.  Moreover,  "the  liabihty  of  pe- 
cuniary gain  or  relief  to  the  judge  must  occur 
upon  the  event  of  the  suit,  not  result  remotely, 
in  the  future,  from  the  general  operation  of 
law  upon  the  status  fixed  by  the  decision."  12 
Am.  &  £n^.  Encyclop.  Law,  p.  45  et  se^. 

The  dimmution  of  a  member's  distributive 
share  in  the  corporation  property  depending 
upon  a  dissolution  which  may  never  occur,  or 
never  during  his  life  or  membership,  or  relief 
from  such  result,  is  certainly  entirely  too 
remote  to  be  considered  in  any  sense  as  occur- 
ring "upon  the  event  of  the  suit."  It  is,  on 
the  contrary,  if  possible  at  all,  a  result  of  the 
remote  future,  "from  the  general  operation  of 
law  on  the  status  fixed  by  the  decision."  That 
the  interest  relied  on  to  disqualify  must  be  a 
pecuniary  one,  and  be  affected  by  the  event  of 
the  suit,  and  not  remotely,  is  fully  illustrated 
in  the  adjudged  cases.  Thus  it  has  been  fre- 
quently held  that  tbe  interest  of  a  taxpayer  and 
dltizen  of  a  town  was  not  such  as  to  disqualify 
him  to  sit  as  a  judge  or  juror  in  the  trial  of  a 
cause  to  which  the  town  was  a  partv.  Fore- 
man v,  Marianna,  48  Ark.  824;  Minneapolis 
V.  Wilkin,  80  Minn.  140;  Btate  v.  Oraig,  80 
Me.  86,  6  New  Eng.  Rep.  160;  Re  Guerrero,  69 
Cal.  88.  And  the  same  doctrine  applies  to  the 
interest  a  citizen  of  a  county  has  in  the  result 
of  a  suit  to  which  it  is  a  party  {Com.  v.  Reed,  1 
Gray,  472;  Clermont  County  vomrs.  v.  Lytle,  8 1 
12L.  R.  A. 


Ohio,  289);  and  likewise,  of  course,  in  respect 
to  state  citizenship,  and  consequent  interest  in 
its  property.  Connecticut  v.  Bradis/i,  14  Mass. 
296. 

And  where  the  salary  of  a  judge  is  payable 
out  of  a  fund  arising  from  the  imposition  of 
fines,  as  is  the  case  with  the  judges  of  some  of 
the  city  courts  in  this  State,  his  interest  is  too  re- 
mote to  disqualify  him  to  sit  in  a  cause  which 
may  involve  the  imposition  of  a  fine  to  be  thus 
appropriated.  He  Otierrero,  69  Cal.  88.  And 
so,  where  tbe  question  involved  is  the  removal 
of  the  county  seat  of  the  county  of  the  judge's 
residence;  and  this,  though  he,  with  other  regis- 
tered voters,  had  signed  a  petition  addressed  to 
the  commissioners'  court  to  that  end.  SauU 
V.  Freeman,  28  Fla.  225. 

Where  the  interest  relied  on  to  justify  a 
judge  in  refusing  to  sit  lay  in  the  fact  of  his 
honorary  membership  of  a  bar  association 
which  was  prosecuting  a  proceeding  to  disbar 
an  attorney,  it  was  held  insufficient  "since  Le 
had  not  a  particle  of  pecuniary  interest  in- 
volved." Bowman's  Case,  67  Mo.  146.  Nor 
does  membership  of  a  church  which  is  a  party 
to  a  suit  involve  such  interest  as  will  disqualify 
the  member  to  hear  and  determine  the  cause  as 
judge  or  juror.  Methodist  Epis,  Church  v. 
Wood,  5  Ohio,  288.  And  the  same  rule  prevails 
with  respect  to  a  member  of  a  masonic  lodge 
which  is  a  party  to  a  suit.  Burdine  v.  Or  and 
Lodge  of  Alabama,  87  Ala.  478. 

In  all  these  cases  there  was  either  no  pecun- 
iary interest  at  all,  because  of  the  character  and 
purpose  of  the  corporation,  or  the  interest  was 
too  remote  to  disqualify.  In  most  of  them  the 
interest  was  more  direct  than  in  the  case  at  bar, 
conceding  any  pecuniary  interest  to  exist  here, 
and  in  others  there  was  more  ground  to  predi- 
cate the  existence  of  such  interest  upon  than  is 
disclosed  in  this  record.  Our  conclusion  is 
that  the  return  of  Judge  Head  does  not  justify 
his  refusal  to  sit  in  and  hear  and  determine  this 
cause.  The  proceedings  had  therein  before 
the  attorney  selected  by  the  clerk  were  coram 
non  judiee  and  void.  The  fact  of  Judge  Head 's 
incompetency  being  non-existent,  there  was  no 
authority  to  appoint  a  special  judge,  and  no 
acquiescence,  submission  or  consent  of  parties 
could  confer  upon  him  any  power  to  try  the 
cause  or  render  any  judgment  in  it.  Coolev, 
Const.  Lim.  p.  504;  Uoagland  v.  Creed,  81  III. 
596;  Andrews  v.  Beck,  23  Tex.  455:  Haverly  In- 
vincible  Mining  Co,  v.  Howevtt,  6  Colo.  574. 

ThsjudgeoftJie  Tenlfi  Judicial  Circuit  trill 
proceed  in  the  cause  upon  advice  of  this  opin- 
ion. 


Thomas  R.  McCARTY.  Appt, 

V. 

WOODSTOCK  IRON  CO. 

(....Ala.....) 

1.   A  letter  by  the  grantee  in  a  deed* 
soon  after  comin^^  of  age*  <lemandinir. 


Note.— TFhot  acts  necessary  to  dieafflrm  an  infanVs 
contr€u:L 

Contracts  relating  to  persons  or  personal  proper* 
ty  may  he  disaffirmed  by  any  aot  which  shows  an 
Intention  not  to  be  bound  by  them.  Skinner  r. 
Maxwell,  06  N.  C.  47. 

Thus  a  chattel  mortgage  may  be  dlsafllrmed  br 
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without  quaJIflcation  or  condition,  the  repayment 
of  money  which  he  had  paid,  on  the  sole  ground 
that  he  was  a  minor  at  the  time  of  the  purchase, 
althousrfa  claiming  that  he  was  morally  justified, 
under  the  circumstances,  in  repudiating  the 
trade,  is  a  binding  disaffirmance  of  the  purchase. 

2.  Disafflrmanee  of  »  deed  by  the 
e^rantee  on  eomlng  otmg^»  because  of  his 
infancy  at  the  time  of  the  purchase,  does  not, 
prvprto  vigore^  devest  him  of  the  legal  title  and 
reinvest  it  in  the  grantor. 

8.  Disafflrmanee  of  a  deed  by  the  grantee 
on  coming  of  age  because  ot  his  infancy  when  it 
was  made  is  conclusive,  and  he  cannot  thereafter 
affirm  it  without  the  other  party^s  consent,  al- 
though  no  further  action  has  been  talcen  by 
either  party  to  restore  the  other  to  his  origi- 
nal condition  by  transfer  of  the  title  or  consider- 
ation. 

4.  A  suit  to  cancel  a  deed  to  an  infant, 
after  his  disaffirmance  on  coming  of  age,  can  be 
maintained  on  bis  subsequently  claiming  to  af- 
firm it,  as  the  disafBrmanoe  did  not  reinvest  the 
grantor  wltb  title. 

(November  28. 1890.) 

APPEAL  by  defendant  from  a  judgment  of 
the  City  Court  of  Anniston  m  favor  of 
plaintiff  in  an  action  brought  to  procure  the 
cancellation  of  a  deed.    Aprmed. 

The  facts  are  stated  in  the  opinion. 

Meurs,  Brothers,  Willett  A  Willett, 
for  appellant: 

Where  an  infant  after  becoming  of  age  repu- 
diates a  purchase  or  sale  of  lands  made'  during 
minority,  the  legal  title  passes  with  repudia- 
tion, and  ejectment  for  the  premises  can  be 
successfully  maintained  or  defended  upon  this 
repudiation. 

Manning  v.  Johnmni,  2fl  Ala.  446;  Sedgw.  & 


W.  Trial  of  Title,  §  198;  VoorhieM  v.  Yoorhies, 
24  Barb.  150;  Freeman  v.  Bradford,  5  Port. 
(Ala.)  270;  Bo(^  v.  Mix,  17  Wend.  119.  31  Am. 
Dec.  286:  Sharp  v.  BoberUon,  76  Ala.  848;  8 
Wait,  Act.  and  Def.  p.  39. 

The  letter  of  March  16,  1886,  was  not  in 
itself  sufficient  to  amount  to  a  repudiation. 
While  it  may  have  expressed  an  intention  to 
repudiate,  still  no  step  were  ever  taken  to 
consummate  the  repudiation.  It  would  take  a 
more  solemn  act  of  McCarty  to  repudiate  the 
deed  or  sale  to  him  than  it  would  to  confirm  it. 

Irvine  v.  Irmne,  76  U.  8.  9  Wall.  626.  19  L. 
ed.  803.  See  also  Willis  v.  Twambley,  13  Mass. 
240;  Tucker  v.  Moreland,  36  U.  8.  10  Pet.  71. 
9  L.  ed.  351;  Scranion  v.  Steirart,  52  Ind.  69. 

MeMTs.  Knox  Sb  Bowie  and  Caldwell  A 
Johnston  for  appellee. 

Clopton,  J.,  delivered  the  opinion  of  the 
court: 

Our  decisions,  which  are  in  harmony  with 
the  later  adjudications,  have  established  that 
a  contract  of  purchase  of  land  entered  into  by 
an  infant,  whether  executed  or  executonr,  is 
voidable,  subject  to  confirmation  or  diisamrm- 
ance  at  his  election,  on  arriving  at  age.  The 
right  of  election  is  personal,  ana  paramount  to 
any  equity  of  the  other  party;  it  may  be  exer- 
cised without  reference  to  his  assent  or  dissent. 
When  the  infant  has  exercised  the  privilejre 
to  rescind  his  contract,  he  cannot  afterwards 
abandon  or  repudiate  the  rescission,  and  take 
the  other  alternative.  The  disaffirmance  ren- 
ders the  contract  void  ab  initio,  and  restores 
the  rights  of  the  parties  to  the  same  condition 
in  which  they  would  have  been  had  no  con- 
tract been  made,  though  the  adult  party  may, 
in  some  cases,  and  under  some  circumstances, 
be  remediless.    Appellee,  the  Woodstock  Iron 


an  unoondltioDal  sale  of  the  mortgai^  chattel  to 
a  third  person  (8tate  v.  Plaisted,  48  N.  H.  414),  at 
least  if  the  chattel  has  remained  In  the  posseffiion 
of  the  mortfirafiTor.    Cbapin  v.  8haf  er,  48  N.  Y.  407. 

With  ref  erenoe  to  contracts  relating  to  real  estate 
the  precise  acts  which  will  be  sufficient  to  effect  a 
dIsafBrmaoce  are  not  fully  determined.  The  earlier 
<AseB,  espeoiaUy  in  the  Eastern  States,  held  that  to 
effect  a  disaffirmance  the  dlsafflrminK  act  must  be 
of  equal  solemnity  with  the  original  one.  Thus  it 
was  held  that  though  an  entry  may  be  necessary  to 
avoid  a  feolfment  and  livery  by  an  infant,  yet  It  Is 
not  necessary  to  avoid  a  deed  of  bargain  and  sale, 
tmt  the  latter  may  l>e  avoided  by  another  deed  of 
the  same  description  and  of  equal  notoriety  with 
the  original  conveyance.  Jackson  v.  Carpenter,  11 
Johns.  541;  Jackson  v.  Burchin,  14  Johns.  124. 

Those  were  cases  in  which  the  land  remained  va- 
cant after  the  conveyance:  and  In  Bool  v.  Mix,  17 
Weed.  133,  ft  was  intimated  that  if  the  land  was 
held  adversely  to  the  Infant  a  second  deed  would 
be  ineffectual  to  revoke  the  first  conveyance,  and 
that  !n  such  caae  there  should  be  an  entry  or  some 
act  of  equal  notoriety,  and  that  such  avoidance 
must  precede  the  bringing  of  an  action  to  recover 
possession. 

In  Voorhies  v.  Toorhies,  24  Barb.  168«  the  same 
doctrine  was  maintained,  though  the  "act  of  equal 
notoriety*'  was  deecribed  as  ^'demanding  possession 
or  giving  notice  of  intention  not  to  be  bound  bv 
the  first  deed." 

This  doctrine  distinguishing  between  cases  in 
which  the  land  has  gone  Into  the  possession  of  the 
grantees  and  those  where  it  remains  vacant  or  In 
the  pooBCSBlon  of  the  grantor  is  found  in  other 
13L.RA. 


caseB.  Roberts  v.  Wiggins,  1  N.  H.  73;  Harris  v. 
Cannon,  6  Ga.  882. 

That  the  disaffirming  act  must  be  one  of  equal 
solemnity  with  the  original  one  found  partial  sup- 
port in  the  United  States  Supreme  Court,  Mr, 
Jugtice  Story  stating  that  there  are  different  ways 
in  which  an  Infant  may  avoid  his  acts,  yet  if  the 
act  is  by  matter  of  record  it  must  be  avoided  by  act 
of  record,  and  if  the  act  is  matter  in  pais  it  may 
be  avoided  by  act  in  pais  of  equal  solemnity  or  no- 
toriety. (Tucker  v.  Moreland,  85  U.  S.  10  Pet.  72.  9 
L.  ed.  861),  although  the  court  stated  in  that  cane: 
'*We  do  not  mean  to  say  that  the  act  of  disaffirm- 
ance should  be  of  the  same  or  of  as  high  and  sol- 
emn a  nature  as  the  original  act,  but  simply  that  if 
the  act  of  disaffirmance  be  of  as  high  and  solemn  a 
nature  there  is  no  ground  to  Impeach  its  sufficien- 
cy." 

Roberts  v.  Wlggin,  1  N.  H.  78,  held  that  if  the  in- 
fant had  retained  possession  of  the  land  his  convey- 
ance might  be  defeated  by  any  act  explicitly  evinc- 
ing such  intent,  such  as  express  and  formal  notice, 
etc. 

This  doctrine  has  been  applied  to  all  cases  by 
later  decisions,  which  hold  that  the  doctrine  of 
equal  solemnity  was  applicable  to  feoffments  only: 
that  entry  was  not  necessary  in  any  case,  and  that 
avoidance  may  be  accomplished  by  entry,  suit  or 
action,  subsequent  conveyance,  effort  to  restore 
the  parties  to  their  original  condition,  or  any  act 
unequivocally  manifesting  the  fntention  (Cresin- 
ger  T.  Welch,  16  Ohio,  186,  citing  Drake  v.  Ramsay. 
5  Ohio,  252);  by  notice  of  disaffirmance,  by  suit,  plea, 
or  entry  upon  real  estate,  or  other  unmistakable 
act  of  dissent  (McCarthy  v.  Nicrosl,  72  Ala.  335/;  by 
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Company,  seeks  by  the  bill  the  cancellation  of 
a  deed,  made  Mav  1,  1884,  convey  in  g  to  ap- 
pellant a  lot  in  the  City  of  Anniston.  The 
cancellation  is  sought  on  the  ground  that  the 
grantee  was  a  minor  at  the  time  of  its  execu- 
tion, and  after  arriving  at  his  majority  disaf- 
firmed the  contract  of  purchase  without  recon- 
veylng,  or  offerins^  to  reconvey,  the  property, 
and  retains  the  deed,  denying  complainant's 
right  to  a  conveyance.  The  answer  denies  dis- 
affirmance, and  sets  up  confirmation  of  the 
contract,  of  which  complainant  had  notice  long 
before  the  bill  was  filed. 

The  main  point  of  contention  involves  the 
construction  and  effect  of  a  letter,  admitted  to 
have  been  written  by  defendant  to  complain- 
ant March  16,  1886.  The  following  is  a  copy: 
"In  the  spring  of  1884,  I  purchased  from  you 
a  lot  in  the  City  of  Anniston,  and  paid  you  three 
hundred  and  thirty-four  dollars;  also  gave  you 
two  notes,  each  calling  for  three  hundred  and 
thirty-three  dollars,  bearing  interest  from  date, 
one  due  one  year,  and  the  other  two  years.  I 
do  not  think  that  the  Woodstock  Iron  Co.  has 
performed  its  part  in  its  attitude  towards  the 
town,  and  for  this  reason  I  claim  from  the  W. 
I.  Co.  three  hundred  and  thirty -four  dollars, 
with  interest  from  date  of  deed.  The  Company 
cannot  ignore  this  claim,  because  the  trade  was 
made  before  I  was  of  age.  1  consider  myself, 
under  the  circumstances,  justified  in  repudia^ 
ing  the  trade,  and  claiming  the  law  on  the  sub- 
ject." Defendant  contends  that  the  letter  is 
the  mere  expression  of  mere  intention  to  repu- 
diate the  contract  if  the  denuind  therein  made 
was  not  complied  with,  or  a  conditional  repu- 
diation, and  in  order  to  make  it  complete  and 
effectual  should  have  been  followed  by  suit  to 
recover  the  money,  or  by  some  unequivocal 


act  of  equal  notoriety  and  solemnity  with  the 
original  act.  In  support  of  their  contention, 
counsel  refer  to  the  case  of  Irvine  v.  Irvine,  76 
U.  8.  9  Wall.  617.  19  L.  ed.  800.  The  que*- 
tion  under  consideration  being  whether,  in  or- 
der to  be  sufficient  to  affirm  an  infant's  deed, 
the  act  of  affirmance  must  be  of  the  same 
solemnity  of  the  deed  itself,  it  was  said: 
' '  There  is  a  well-recognized  distinction  be- 
tween the  nature  of  those  acts  which  are  neces- 
sary to  avoid  an  infant's  deed  and  the  charac- 
ter of  those  which  are  sufficient  to  affirm  it; 
and  the  act  of  confirmation,  being  of  a  charac- 
ter less  solemn  than  the  act  of  avoidance,  may 
be  effected  in  a  less  formal  manner.  The  rea- 
sons assigned  for  the  distinction  are  that  the 
deed  of  an  infant,  not  being  void,  passes  the 
title  to  the  land  to  his  grantee;  and  if  avoided, 
the  ownership  is  retransferred,  and  the  seisin 
changed;  while  a  confirmation  passes  no  title, 
effects  no  change  of  property  and  disturbs  no 
seisin."  The  question  in  that  case  was  whether 
the  infant  hac  affirmed  his  deed.  The  nature 
of  the  act  sufficient  to  avoid  a  contract  of  pur- 
chase was  not  involved.  Also,  there  is  a  well- 
recognized  distinction  between  the  acts  which 
will  avoid  an  infant's  deed  in  the  case  of  a 
sale  and  those  which  will  avoid  a  contract  of 
purchase,  though  a  deed  was  made  to  the  in- 
lant.  Acts  which  are  usually  regarded  as 
necessary  to  avoid  an  infant's  deed — such  as 
entry,  selling  and  conveying  to  another,  and 
bringing  suit  to  recover  possession— would 
amount  to  a  confirmation  in  the  case  of  a 
purchase.  Even  in  respect  to  the  avoidance  of 
deeds  made  by  infants,  the  current  of  noiodem 
decisions  is  to  a  liberal  extension  of  the  rule; 
and  the  tendency  is  to  establish  one  simpler, 
more  conservative  and  of    easier  and  more 


notioe  of  disaf&rmance  followed  by  acts  of  owner- 
ship or  such  as  Indicate  a  daim  of  owDorsbip  as 
against  the  deed,  such  as  possession,  suit  to  regain 
posseesion,  payment  of  taxes,  selling  or  leasing  or 
improvement  of  premises.  Tunison  v.  Chamblin, 
88  IlL  878. 

So  that  the  modem  doctrine,  in  most  of  the  States 
at  least,  seems  to  be  that  the  act  of  disaflSrmance 
need  not  be  as  solemn  as  the  original  act  (Allen 
V.  Poole,  M  Miss.  831);  and  that  notioe  or  a  subse- 
quent conveyance  is  sufficient  without  an  entry 
(Scran ton  v.  Stewart,  60  Ind.  96;  Peterson  v.  Laik, 
24  Mo.  541;  Pitcher  v.  Layoock,  7  Ind.  408;  V allan- 
dlngham  v.  Johnson,  85  Ky.  298;  Hoyle  v.Stowe,  2 
Dev.  &  B.  L.  8S0;  M*GiU  v.  Woodward,  8  Brev.  401; 
Haynes  v.  Bennett,  68  Mich.  17;  Dixon  v.  Merritt, 
21  Minn.  196;  Hastings  v.  DoUarhide.  24  Cal.  211), 
though  an  entry  is  always  safest  in  those  States 
where  land  held  adversely  cannot  be  conveyed; 
but  even  in  such  cases,  Rlggs  v.  Flsk,  64  Ind.  100. 
held  that  the  second  deed  is  simply  ineffectual  to 
put  the  grantee  in  possession,  and  that  it  consti- 
tutes full  authority  for  the  grantee  to  prosecute  a 
suit  In  the  name  of  the  grantor  to  obtain  posses- 
sion of  the  premises  for  the  grantee^s  benefit. 

The  Missouri  court  says  that  the  ancient  doctrine 
which  required  the  disaffirming  act  to  be  as  high 
and  solemn  in  character  as  the  act  disaffirmed  has 
no  place  in  modem  law.  The  disaffirming  act  need 
take  no  particular  form  or  expression,  but  it  must 
show  an  unequivocal  Intent  to  repudiate.  If  con- 
sistent with  the  continued  existence  of  the  original 
act  there  is  no  disaffirmance.  Singer  Mfg.  Co.  v. 
Lamb,  81  Mo.  22S. 

Expressions  are  found  to  the  effect  that  any 
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act  showing  an  Intention  to  disaffirm  is  sufBdent. 
Heath  v.  West,  26  N.  H.  190:  White  v.  Flora,  2  Overt 
(Tenn.)  426. 

An  action  of  ejectment  preceded  by  notioe  of  in- 
tention to  disaffirm  is  sufficient  Boe  v.  Abemathy, 
7  mackf .  448. 

And  in  some  States  the  bringing  of  a  suit  for  pos- 
session within  proper  time  is  a  sufficient  disavowal 
of  the  deed  though  there  is  no  disaffirmance  or  no- 
tice of  intention  to  disaffirm:  at  least  such  suits 
seem  to  pass  unchallenged.  Birch  r.  Linton,  78 
Va.  684  (citing  Bedinger  v.  Wharton,  27  Gratt.  870; 
Mustard  v.  Wohlford's  Heirs.  15  Gratt  820 •;  Harris 
V.  Boss,  86  Mo.  80;  Webb  v.  HaU,  86  Me.  886;  Clark  v. 
Tate,  7  Mont  171.  See  also  Cole  v.  Pennoyer,  li  m. 
168. 

But  some  of  the  cases  hold  tnat  disafflrmanoe  is 
necessary  before  an  action  can  be  brought  Law 
v.  Long,  il  Ind.  609;  Haynes  v.  Bennett  68  Mich.TL 

There  appears  to  be  no  need  for  disafflrmanoe  or 
notioe  before  bringing  suit  to  set  aside  a  convey- 
ance or  have  a  contract  declared  void.  ^  Gillespie 
V.  Bailey,  12  W.  V a.  70;  Shaffer  v.  Lavretta,  57  Ala. 
14. 

The  acts  must  of  course,  be  inconsistent  or  there 
can  be  no  disaffirmance.  Bagley  v.  Fletcher,  44 
Ark.  156;  Buchanan  v.  Griggs,  18  Neb.  121. 

So  a  subsequent  deed  will  avoid"  a  prior  one,  but 
a  second  mortgage  will  not  avoid  a  prior  one.  Mo- 
Gan  V.  Marshall,  7  Humph.  126. 

When  ratified  eatmot  be  diec^ffirmed. 
If  the  act  has  once  been  ratified  it  cannot  after- 
wards be  disaffirmed.    Hastings  v.  DoUarhide,  24 
Cal.  211. 
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general  application,  thereby^  avoiding  many  of 
the  perplexing  and  reflnea  distinctions  tinder 
the  strict  rule  which  required  the  act  of  disaf- 
firmance to  be  of  equal  notoriety  and  solemnity 
with  the  original  act  or  conveyance,  but  which 
was  never  of  universal  application,  for  the 
deed  could  always  be  avoided  by  a  proper  plea. 

In  McCarthy  v.  Nicrosi,  72  Ala.  882,  speak- 
ing in  reference  to  the  avoidance  of  an  infant's 
d^,  or  other  executed  contract,  it  is  said: 
"  The  usual  rule  is  that  any  such  contract  may 
be  affirmed  by  unequivocally  recognizing  its 
continued  existence  and  binding  force.  So  it 
may  be  disavowed  by  some  distinct  and  posi- 
tive act,  leaving  no  room  for  doubt  as  to  the 
intention  of  the  party.  This  may  be  effected 
by  notice  of  disaffirmance,  by  suit,  plea  or  en- 
try upon  real  estate,  or  other  unmistakable  act 
of  dissent,  or  of  confirmation,  as  the  case  may 
be. "  A  fortiori  a  contract  of  purchase  of  land 
may  be  disaffirmed  by  the  infant  after  attain- 
iag  majority  by  act  manifesting  distinctly  and 
unequivocally  an  election  and  intention  to 
disaffirm,  by  any  act  of  distinct  and  positive 
dissent,  whatever  may  be  its  form  or  expres- 
sion. WhiU  v.  Flora,  2  Overt.  (Tenn.)  426; 
Broke  v.  EamMV,  5  Ohio,  251;  Tunison  v. 
ChambUn,  88  111.  378;  Singer  Mfg.  Co,  v.  La^nb, 
81  Mo.  221. 

This  rule  is  consistent  with  and  conserves  the 
absolute  and  paramount  right  of  disaffirm- 
ance. Recurring  to  the  letter,  there  seems  no 
room  for  doubt  as  to  the  intention  of  defend- 
ant. It  was  written  a  few  days  after  he  had 
arrived  at  twenty-one  years  of  age;  states  the 
precise  terms  of  the  contract,  so  that  there 
could  be  no  mistake;  and  claims  the  exact 
amount  of  the  purchase  money  paid,  with  in- 
terest from  date  of  deed.  The  reason  assigned, 
that  the  Company  had  not  performed  its  part 
in  its  attitude  towards  the  town,  is  not  stated 
as  the  legal  basis  of  the  claim,— he  shows  no 
injury  be  had  sustained  by  the  conduct  of  the 
Company  or  what  that  conduct  was, — ^but  as 
morally  lustifying  him  "in  repudiatinf^  the 
trade,  ana  claiming  the  law  on  the  subject.'' 
What  law  ?  The  law  which  gave  him  the  right 
to  disaffirm  a  contract  entered  into  while  a 
minor,  which  is  the  only  legal  ground  stated 
why  the  Company  could  not  ignore  the  claim. 
Claim  of  refmyment  of  the  precise  sum  paid  at 
the  time  of  the  purchase,  with  interest  from 
the  date  of  the  deed,  is  ioconsistent  with  the 
recognition  of  the  continued  existence  of  the 
contract;  for  without  rendering  it  void  by  dis- 
affirmance he  had  no  right  to  claim  the  return 
of  the  money. 

But  it  is  said  the  monev  was  not  returned, 
and  no  suit  was  brought  for  its  recovery.  As 
we  have  stated,  the  exercise  of  defendant's  right 
did  not  depend  upon  the  conduct  of  the  Com- 
pany. Neither  the  manner  in  which  the  letter 
wss  treated  nor  the  failure  or  refusal  to  return 
the  money  could  affect  in  any  way  the  exer- 
cise of  defendant's  right  of  election,  or  avoid 
the  effect  of  the  disaffirmance.  A  suit  to  re- 
recover  the  money  would  itself  have  been  an 
act  of  avoidance,  but  it  is  not  necessary  the  let- 
ter should  be  followed  bv  such  suit  to  render 
it  effectual  as  an  act  of  disaffirmance.  And, 
though  rescission  of  the  contract  restores  the 
rights  of  the  parties  to  the  situation  in  which 
they  were  when  the  contract  was  entered  into, 
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an  offer  to  reconvey  the  lot  was  not  essential 
to  a  complete  disaffirmance.  An  infant  need 
not  tender  anything  he  may  have  acauired  or 
received  nnder  the  contract.  He  subjects  him  - 
self  to  liability  to  account  for  what  he  has  re- 
ceived and  has  in  possession  when  he  reached 
his  majority,  and  may  sue  for  what  he  has 
paid.  A  tender  is  only  material  and  essential 
as  a  condition  to  the  right  of  either  party  to 
sue  and  recover  in  equity.  Eureka  Co.  v.  Ed- 
wardi,  71  Ala.  248;  Chandler  v.  Simmons,  97 
Mass.  608.  The  letter,  being  a  demand  or 
cldm  for  the  repayment  of  the  money,  with- 
out qualification  or  condition,  on  the  sole 
ground  that  defendant  was  a  minor  at  the  time 
of  the  purchase,  must  be  regarded  as  a  dis- 
tinct and  positive  act  of  dissent,  unequivocally 
manifesting  his  intention  and  election  to  dis- 
affirm the  contract. 

Another  point  of  contention  arises  on  the 
eround  of  demurrer  to  the  bill,— that,  conced- 
ing an  avoidance,  complainant's  remedy  at  law 
is  complete  and  adequate.  The  position  is 
that  on  diaaffinnance  the  title  to  the  lot  was, 
ipto  facto,  retransf erred  to  complainant,  and 
the  Company  can  maintain  electment  to  recov- 
er possession.  Many  authorities  so  bold  in  re- 
spect to  the  avoidance  of  an  infant's  deed;  and, 
as  an  infant's  deed  passes  the  title  to  his  gran- 
tee, subject  to  the  right  of  the  grantor  to  con- 
firm or  avoid,— in  legal  effect  a  conditional 
transfer,  continuing  in  force  until  avoided  and 
defeated  by  disaffirmance,- it  may  be  that 
avoidance  m  such  case  openteB^propriotigore, 
to  devest  the  grantee  of  the  title,  and  reinvest 
it  in  the  grantor.  But  the  case  is  different 
when  the  deed  is  made  by  an  adult  grantor  to 
an  infant  under  a  contract  to  purchase;  such 
deed  is  not  subject  to  avoidance  by  the  grantor 
at  his  option  or  election.  It  has  been  uniform- 
ly held  m  this  State  that  an  estoppel  resting  in 
parol,  though  it  may  bind  the  land  in  equity, 
does  not  and  cannot  affect  the  legal  title  in  a 
court  of  law.  MePherson  v.  Waltert,  10  Ala. 
714;  ^dorgan  v.  Casey,  78  Ala.  222. 

It  has  also  been  held  that  the  rescission  of  a 
contract  of  purchase,  and  cancellation  or  de- 
struction of  the  deed,  by  agreement  of  the  par- 
ties, will  not  devest  the  title  out  of  the  gran- 
tee and  reinvest  it  in  the  grantor.  Brady  v. 
Huff,  75  Ala.  80.  It  is  true  that,  when  an  in- 
fant disaffirms  his  contract  of  purchase  after  be- 
coming of  age,  it  ceases  to  exist  for  the  benefit 
of  either  party,  and  is  rendered  void  ab  initio, 
and  the  other  party  is  reinvested  with  a  right 
to  whatever  he  has  parted  with  under  the  con- 
tract, and  may  sue  to  reclaim  it.  But  it  results 
from  the  foregoing  well-established  principles 
that  when  the  grantor  is  capable  of  passing  the 
title,  and  the  grantee  capable  of  taking,  the  deed 
not  being  subject  to  avoidance  by  the  grantor,  no 
act  in  pais  will  operate  to  retransferto  him  the 
legal  title.  The  disaffirmance  destroyed  all 
defendant's  equitable  claim  or  title  to  the  land, 
but  did  not  affect  the  legal.  Defendant,  hav- 
ing once  disaffirmed,  could  not  repudiate  it, 
and  then  confirm;  the  contract,  having  been 
made  void,  cannot  be  revived,  except  by  mut- 
ual consent.  Still,  he  retains  the  deed  and  de- 
nies complainant's  right  to  a  reconvevance, 
claiming  that  he  abandoned  the  idea  of  disaf- 
firming, and  has  confirmed  the  purchase.  The 
real  object  of  the  bill  is  to  procure  a  judicial 
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ascertainment  of  the  rescission  of  the  contract, 
and  the  enforcement  of  the  rescission  by  can- 
cellation of  the  deed.  The  bill  offers  to  pay 
the  amount  paid  by  defendant,  and  to  return 
the  purchase-money  notes.  Its  equity  rests 
on  the  jurisdiction  of  the  court  of  the  rescission 
of  contracts.  The  bill  and  proof  make  a  case 
for  relief. 
Affirmed, 


J.  A.  MONTGOMERY,  Appt., 

V, 

J.  D.  CR08THWAIT. 

(....Ala.....) 

!•  A  sttpnliktioiif  in  a  promiaaory  note* 
to  pay  all  coats  of  collectlnfir  if  not  paid  at 
maturity,  does  not  destroy  Its  negotinbUlty. 

2*  A  material  alteration  of  a  promia- 
aory  note  by  any  of  the  parties  thereto  dis- 
charires  from  liability  all  other  parties  not  oon- 
sentlnfiT  to«  orauthorizingr.  the  alteration,  whether 


it  is  apparently  or  presumably  to  their  benefit  or 
deiximent, 

8.  Adding^  **A  Co.**  to  hia  name  by  the 
maker  of  a  note  Is  a  material  alteration  of  it, 
which  will  release  the  indorser,  if  done  without 
his  consent  or  authority. 

4.  The  fkct  that  the  addition  of  *' A  Co.** 
to  the  maker's  name  on  a  note  is  ineffectual  to 
bind  his  partners  wiD  not  prevent  it  from  being* 
a  material  alteration  as  to  an  mdorser. 

6.  An  act  which  may  be  authorised  or 
conaented  to  in  limine  may  be  effectually 
ratified  after  it  has  been  performed. 

6*  No  new  conaideration  ia  neeeaaary 
in  order  to  make  valid  a  ratification  of  a  note  by 
one  who  was  entitled  to  his  release  therefrom  be- 
cause of  an  alteration. 

7*  The  burden  of  prowinif  that  a  note 
^raa  altered  after  indorsement  is  upon  the 
indorser,  where  he  relies  on  that  fact  as  a  defense. 

8*  One  who  indoraed  a  note  befbre  it 
^raa  aipaed.  and  gave  It  to  the  maker  to  be 
signed.  In  such  a  way  as  to  raise  money  for  both 
of  them,  is  not  released  as  indorser  by  the  fact 
that  the  maker  changed  his  slflrnature  to  that  of 
his  firm  by  adding  "  ft  Co.,"  since,  so  far  as  the 


NoTB.— As  to  effect  of  stipulation  for  attomey^s 
fees  upon  negotlabUity  of  note,  see  notes  to  Bowie 
V.  Hall  (Md.)l  L.R.  A.646;  Wright  v.  Traver  (Mich.) 
3  L.  R.  A.  50;  Exchange  Bank  v.  Tuttle  (N.  M.;  7  L. 
U.  A.44fi. 

Neeetsity  of  coneideratton  to  tHdidity  of  ratifkaUon 
of  altered  note. 
As  shown  in  the  principal  case,  an  alteration  of  a 
negotiable  instrument  may  generally  be  ratified, 
and  as  further  shown  the  conflict  seems  to  arise 
over  the  necessity  for  a  consideration  to  sup- 
port such  ratification.  Contributing  towards  the 
uncertainty  are  cases  which  are  at  variance  as  to 
the- 

jRat^/lcafion  of  forged  instruments. 

That  a  forgery  may  be  ratified  has  l)een  held  in 
Dow  V.  Spenny,  20  Mo.  887;  Forsyth  v.  Day,  46  Me. 
176;  Howard  v.  Duncan,  8  Lans.  17&,  citing  Union 
Bank  v.  Mlddlebrook,  88  Conn.  06;  Clreenfield  Bank 
V.  Crafts,  4  Allen,  447;  Wellington  v.  Jackson,  121 
Mass.  160. 

That  a  forgery  cannot  be  ratified  is  decided  in 
Brook  V.  Hook,  L.  R.  6  Exch.  88;  McHugh  y. 
Schuylkill  Co.  67  Pa.  301;  Henry  v.  Heeb,  U  West. 
Rep.  84,  U4  Ind.  275. 

It  is  also  held  that  the  doctrine  of  ratification  is 
not  applicable  to  a  case  of  forgery,  since  such  doc- 
trine has  reference  to  the  acts  of  an  agent  while  a 
forger  cannot  be  considered  in  any  sense  the  agent 
of  the  one  whose  name  he  forges.  Ferry  v.  Taylor, 
33  Mo.  888;  Workman  v.  Wright,  38  Ohio  St.  406. 

Shisler  v.  Vandlkft,  02  Pa.  447,  holds  that  permit- 
ting ratification  of  a  forgery  would  be  contrary  to 
public  policy. 

One  whose  name  has  been  forged  may  estop  him- 
self from  denying  the  genuineness  of  the  signature. 
Hefner  v.  Vandolah,  62  111.  488;  Woodmlf  v.  Mun- 
roe,  88  Md.  165;  Crout  v.  DeWolf,  1  R.  I.  806. 

The  States  which  do  not  recognize  a  possibility 
to  ratify  a  forgery  hold  a  new  contract  upon  a  new 
consideration  necessary,  in  the  absence  of  estoppel, 
to  raise  any  liability.  McHugh  v.  Schuylkill  Co. 
and  Workman  v.  Wright,  supra, 

cases  of  that  daas  are  cited  as  authority  for  the 
necessity  of  consideration  in— 

Cases  of  aUeralion. 
But  even  those  cases  hold  that  where  the  transac- 
tion is  contrary  only  to  good  faith  and  fair  dealing, 
where  It  alfects  individual  interests  and  nothing 
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else,  ratifloation  is  allowable.  Shisler  v.  Vandlke, 
supra. 

In  Connecticut  the  court  early  held  that  the 
promise  of  an  accommodation  indorser,  made  after 
his  discharge, to  pay  a  note  was  of  no  efllcacy  if  with- 
out consideration.  Huntington  v.  Harvey,  4  (Tonn. 
120.  Most,  if  not  all,  of  the  authorities  cited  in 
that  case  were  application  of  doctrines  of  the 
common  law,  and  not  of  the  law  merchant. 

The  case  of  Wilson  v.Hayes  (Minn.),4  L.R.A.106,cit- 
ed  in  the  principal  case,  appears  to  be  the  strongest 
case  which  holds  a  consideration  necessary.  It  was  a 
suit  between  the  original  parties  to  the  instrument, 
and  the  court  held  that  where  there  was  a  fraudu- 
lent alteration  which  both  destroys  the  instrument 
(see  note  in  4  L.  R.  A.  106),  and  extinguishes  the 
debt,  subsequent  ratification  of  the  alteration 
given  to  the  party  who  made  it,  without  any  new 
consideration,  is  a  mere  naked  promise. 

The  Kentucky  doctrine  referred  to  in  the  princi- 
pal case  appears  to  have  gone  no  further  than  to 
aflBrm  that  if  the  surety *s  name  is  forged  to  a  note, 
or  if  he  is  discharged  by  a  material  alteration, 
since  be  receives  no  benefit  from  the  instrument, 
his  promise  to  pay  the  debt  will  be  of  no  a\'all  un- 
less made  upon  suflBcient  consideration.  Warner 
V.  Fant,  70  Ky.  1;  Owsley  v.  Phillips,  78  Ky.  517. 

That  court  recognizes  a  distinction  in  the  effect 
of  an  alteration  upon  the  liability  of  the  principal 
debtor  and  upon  that  of  a  surety.  Bmmons  v. 
Overton,  18  B.  Mon.  660. 

Most  of  the  cases  which  have  held  that  an  altered 
or  forged  Instrument  could  be  ratified  have  con- 
tained no  mtimation  that  any  new  consideration 
was  necessary.  Goodspeed  v.  Cutler,  75  III.  584; 
Stewart  v.  First  Nat.  Bank  of  Port  Huron,  40  Mich. 
848;  Greenfield  Bank  v.  Crafts,  4  Allen,  447;  Sweets 
ser  V.  French,  2  Cush.  315;  Wellington  v.  Jackson, 
121  Mass.  160. 

Prouty  V.  Wilson,  128  Mass.  207,  holds  an  agree- 
ment to  forbear,  followed  by  actual  forbearance 
of  enforcement  of  the  note  when  due.  Is  a  suffl- 
clent  consideration.  The  principal  case  seems  to 
cite  all  the  cases  which  are  fully  in  accord  with 
its  doctrine  on  this  question.  In  addition,  Cam- 
eron V.  Grigsby.  3  West.  Rep.  87, 116  111.  151,  held 
that  where  the  maker  of  a  note  given  for  property 
knew  of  alterations  in  it,  and  retained  the  property 
without  rescinding  the  contract,  he  would  be  liable 
on  the  note.  See  also  Humphreys  v.  Guiltow,  18 
N.  H .  885, 88  Am.  Dec.  409. 
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lodoner  wag  oonoemed,  he  oouid  have  siirn^  the 
firm  name  In  the  lint  plaoe. 

9.  A  gttpulatfon  to  pay  mil  costs  of  ool- 
iBctUkg^  not  leflB  than  ten  per  cent,  refers  to 
attorneys*  fbes,  as  the  parties  are  liable  for  oourt 
costs  without  any  stipulation. 

10.  The  indorsement  of  a  waiver  of 
proteet*  and  notice  of  protest,  implies  knowi- 
edire  of  all  the  paper  contains  at  the  time,  and 
precludes  any  defense  based  on  matter  then  ap- 
parent on  the  face  of  the  instrument. 

11.  Statement  of  a  witnoM  that  a 
party  **  examined  the  note  thoroughly** 
16  admissible,  where  the  issue  is  as  to  the  party*s 
knowledfre  of  the  way  the  note  was  signed. 

12.  What  a  witness  has  heard  as  to  the 
character  of  a  person  cannot  be  £riven  in  evidenoe 
on  the  part  of  the  person  for  whom  he  has  testi- 
fied that  he  knows  the  character  under  inquiry, 
although  such  matters  may  be  brought  out  on 
cross-examination. 

(December  8, 1800.) 

APPEAL  by  defendant  from  a  judgmcDt  of 
the  Birmingham  City  Court  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  the 
alleged  liability  of  the  indorser  of  a  promis- 
sory note.     Ajjjtrmed, 

The  note  which  was  the  foundation  of  this 
suit  was  as  follows  : 

Birmingham,  Ala.,  Oct.  12,  1887. 
Sixty  days  after  date  we  promise  to  pay  to 
the  order  of  J.  A.  Montgomery  three  thousand 
dollars,  value  received,  at  First  National  Bank 
of  Birmingham,  Ala.  The  right  of  exemption 
to  personal  property  is  hereby  waived,  as  pro- 
vided in  the  Constitution  of  the  State  of  Ala- 
bama, or  any  other  State  in  the  United  States; 
and  it  is  further  agreed  that  the  undersigned 
shall  pay  costs  for  collecting  above,  not  less 
than  10  per  cent  on  failure  to  pay  at  maturity. 
[Signed]        Percy  R.  Smith  &  Co. 

This  note  was  indorsed: 

Pay  to  the  order  of  J.  D.  Crosthwait. 
10/12/87.  J.  A.  Montgomery. 

t'  Thelthird  plea  alleges  that,  after  appellant 
had  indorsed  the  note,  the  same  had  b«en  ma- 
teriall?  changed,  with  the  knowledge  of  the 
plaintiff,  but  without  the  knowledge  or  con- 
sent of  the  defendant,  by  adding  to  the  signa- 
ture of  Percy  R.  Smith,  the  words  "  &  Co." 

Plaintiff  filed  a  replication  setting  out  that  on 
the  14th  day  of  December,  1887,  defendant,  with 
fuU  knowledge  of  all  the  facts  now  averred,  in 
and  by  his  third  plea,  indorsed  on  said  written 
instrument  the  words  following,  to  wit :  "'I 
hereby  waive  protest  and  notice  of  protest  on  the 
within  note.  J.  A.  Montgomery,' — and  at 
divers  times,  both  before  and  after  the  maturity 
of  said  instrument,  ratified  the  signature  signed 
thereto,  and  the  supposed  idteration  of  said 
instrument  by  said   Smith,  and  promised  to 

Gy  it;  and  the  plaintiff  avers  that  defendant 
s  waived  any  right  that  he  may  have  had  to 
aver  and  plead  the  supposed  alteration  of  said 
instrument,  and  that  by  reason  of  his  said 
waiver  and  ratification  he  is  now  estopped  to 
deny  that  he  ia  bound  by  his  said  indorse- 
ment." 
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Defendant  demurred  to  tlie  replication  upon 
the  following  grounds:  "( 1)  Because  the  aver- 
ment therein  that  defendant,  before  and  after 
the  maturity  of  said  instrument  in  writing, 
ratified  the  signature  by  Percy  R.  Smith  of 
the  name  of  Percy  R.  Smith  <&  Co.  to  said 
instrument  in  writing,  is  the  averment  of  a 
mere  conclusion,  and  not  the  averment  of 
facts  constituting  such  ratification.  (2)  Be- 
cause the  promises  of  payment  of  said  instru- 
ment in  writing,  alleged  to  have  been  made 
by  the  defendant,  appear  to  have  been  made 
without)  any  consideration  therefor.  (3)  Be- 
cause the  waiver  of  protest  and  notice  made 
by  the  defendant  and  indorsed  on  said  instru- 
ment in  writing  does  not,  of  itself,  nor  does 
the  promise  of  payment,  alleged  to  have  been 
made  by  said  defendant,  of  itself,  nor  do  such 
waiver  and  promise  of  themselves  conjointly, 
operate  to  estop  defendant  from  denying  that 
he  is  bound  by  said  indorsement  of  said  in- 
strument in  writing,  it  not  appearing  from 
said  replication  that  the  plaintiff  had  been 
misled  thereby  to  his  prejudice."  The  court 
overruled  each  of  these  grounds  of  demurrer. 

Mtssv.  Hewitt*  W&lker  Ife  Porter  for 

appellant. 

MettrB.  J.  A.  Mitokell  and  Taliaferro 
A  SmitheoBf  for  appellee: 

The  instrument  sued  on  is  a  negotiable 
promissory  note. 

Sperry  v.  JlarTf  82  Iowa,  184;  Sloneman  v. 
PyU,  86  Ind.  108,  9  Am.  Rep.  6b7;  Hubbard  v. 
Harridon,  88  Ind.  828;  Proctor  v.  Baldwin,  82 
Ind.  870;  MaxweU  v.  Morthart,  66  Ind.  801; 
8mia  V.  Muncie  Nat,  Bank,  29  Ind.  58:  Oaar 
V.  LouwciUe  Bkg.  Co,  11  Bush,  180,  21  Am. 
Rep.  209;  Heard  v.  Dubuoue  County  Bank,  8 
Neb.  10;  Newton  Wagon  Co,  v.  Dier%,  10  Neb. 
284;  Beaton  v.  ScoviU,  18  Kan.  485,  26  Am. 
Rep.  779;  Overton  v.  Matthews,  85  Ark.  146; 
Trader  v.  GhideBter,  41  Ark.  242,  48  Am.  Rep. 
88;  Dietrich  v.  Bayhi,  28  La.  Ann.  767;  Nick- 
erson  v.  Sheldon,  88  III.  872,  85  Am.  Rep.  88; 
Farmers  Nat.  Bank  v.  Rasmussen,  1  Dak.  60; 
Wilson  Sewing  Mach.  Co.  v.  Moreno,  7  Fed. 
Rep.  806;  Bank  of  British  North  America  v. 
Ellis,  2  Fed.  Rep.  44;  Adams  v.  Adding- 
ton,  16  Fed.  Rep.  89;  Schlesinger  v.  Arline,  81 
Fed.  Rep.  648;  Howenstein  v.  Barnes,  5  Dill.  482; 

1  Randolph,  Com.  Paper.  ^  206:  1  Dan.  Neg. 
Inst.  §62,  and  note  to  §  62a;  Merchants  Nat. 
Bank  v.  Sevier,  14  Fed.  Rep.  674,  note;  With- 
erspoon  v.  Musselman,  14  Bu^,  214,  29  Am. 
Rep.  406,  note;  2  Parsons,  Notes  and  Bills,  147, 
418. 

The  stipulation  for  the  payment  of  attorneys' 
fees  and  costs  of  collection  is  binding  on  the 
indorser  as  well  as  the  maker. 

1  Randolph.  Com.  Paper.  ^  206:  1  Dan.  Neg. 
Inst.  §62,  note,  §  6^a;  7  Wait,  Act.  and  Def. 
618;  Hubbard  v.  Harrison,  88  Ind.  828;  Mar- 
tinsville First  Nat,  Bank  v.  Canatsey,  34  Ind. 
149;  Bankof  British  North  America  v.  Ellis, 

2  Fed.  Rep.  44. 

The  alleged  addition  of  the  words  "&  Co." 
to  the  signature  of  Percy  R.  Smith  would  be 
an  immaterial  alteration. 

ToomsrY.  Rutland,  57  Ala.  879;  Montgomery 
R.  Co.  V.  Hurst,  9  Ala.  518;  Huntington  v. 
Finch,  8  Ohio  St.  446;  Oranite  R.  Go.y.  Bacon, 
16  Pick.  289;  Brown  v.  Jones,  8  Port.  (Ala.)  429; 
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Gioeer  ▼.   Bobbins,  49  Ala.  219;    Braumdl  v. 
Wnnw.  29K  Y.  400. 

Percy  R  Smith  had  no  authority  to  bind  his 
firm  by  signing  the  firm  name  to  the  Dote;  if  it 
is  not  the  nrm's  note  it  is  the  note  of  Percy  R. 
Smith,  and  only  the  note  of  Percy  R.  Smith. 

Myatts  y.  Bell,  41  Ala.  281;  1  Bates,  Partn. 
§349. 

Any  alteration  which  in  no  degree  yaries  the 
legal  effect  of  the  writing  is  classed  with  the 
harmless,  immaterial. 

Bishop,  Cont.  §§  751,  755.    See  also  §  761. 

That  appellant  with  full  knowledge  of  such 
alteration  wrote  a  waiyer  of  protest  on  the  back 
of  the  instrument  and  promised  to  pay  the  note 
renders  him  liable  thereon. 

3  Randolph,  Com.  Paper,  §§  1776. 1774, 1775; 
Weed  y.  Carpenter,  10  Wend.  404;  Stevoart  y. 
First  Nat.  Bank  of  Part  Huron,  40  Mich.  848; 
Union  Banky.  Mlddlebrook, 92 Conn.  95;  2  Par- 
sons, Notes  and  Bills,565;  Qrimsteadv,  Brigge,  4 
Iowa,  559;  Humphreye  y.  Quillow,  18  N.  H.  885, 
8S  Am.  Dec.  499. 

If  Montgomery  indorsed  the  note  sued  on 
before  it  had  been  signed,  and  deliyered  it  to 
Percy  R.  Smith  in  that  condition,  he  has  no 
defense  to  this  action. 

Snyder  y.  Van  Daren,  46  Wis.  602,  82  Am. 
Rep.  739;  1  Am.  &  Enff.  Encydop.  Law,  516; 
2  Am.  &.  Eng.  EncycTop.  Law,  889;  Johnson 
y.  Blaidale,  1  Smedes<&  M.  17, 40  Am.  Dec.  85; 
Goes  y.  Whitehead,  88  Miss.  218;  Bank  of 
Commonwealth  y.  MeChord,  4  Dana,  191;  TAd- 
wieh  y.  McEim,  58  N.  Y.  807;  Page  v.  MorreU, 
8  Keyes,  117;  Huntington  y.  Branch  Bank  of 
Mobile,  8  Ala.  186;  HaU  v.  Bank  of  Cammon- 
wealth,6  Dana,  268,  80  Am.  Dec.  (185;  Damd- 
eon  y.  Lanier,  71  U.  S.  4  Wall.  456,  18  L.  ed. 
879;  Androeeoggin  Bank  y.  Kimball.  10  Cush. 
878. 

Plaintiff  having  proved  that  the  defendant 
wrote  his  name  across  the  back  of  the  paper 
sued  on,  and  no  alteration  beinf  apparent  on 
the  face  of  the  instrument,  the  burden  of 
proof  is  on  the  defendant  to  show  that  the  note 
was  altered. 

Bardift  v.  Treece,  77  Ala.  582;  2  Dan.  Neg. 
Inst.  §  1421;  8  Randolph,  Com.  Paper,  g  1785. 

McClell»ii,  J.,  delivered  the  opinion  of  the 
court: 

One  of  the  prominent  questions  presented  by 
this  record^is  whether  the  stipulation  in  a  prom- 
issory note*to  pay  all  costs  of  collecting  if  not 
paid  at  maturity  destroys  its  negotiability. 
Upon  no  other  question  in  the  law,  perhaps, 
are  the  authorities  so  irreconcilably,  and  at  the 
same  time  so  equally,  divided,  both  in  respect 
to  the  number  of  adjudged  cases  and  the  re- 
spectability of  the  courtfl  upon  either  hand. 
The  following  cases  maintain  the  commercial 
character  of  notes  which  embody  the  stipula- 
tion referred  to:  Stoneman  v.  I^le,  85  Ind. 
108;  Pate  v.  Aurora  Firet  Nat.  Bank,  68  Ind. 
254;  MaanoeU  v.  Morehart,  66  Ind.  801;  Proc- 
tor v.  Baldwin,  82  Ind.  870;  Hubbard  v.  Har- 
rison, 88  Ind.  827;  Heard  v.  Dubuque  County 
Bank,  8  Neb.  10;  Sperry  v.  Horr,  82  Iowa, 
184;  Niekereon  v.  Sfieldon,  88  HI.  878;  Dietrich 
v.  Bay  hi,  28  La.  Ann.  767;  Gaar  v.  LouieciUe 
Bkg.  Co.  11  Bush,  180;  Wileon  Sewing-Mach. 
Co,  y.  Moreno,  7  Fed.  Rep.  806;  Beaton  v.  Seo 
Pill,  18  Kan.  485;  MerchanU  Nat.  Bank  v.  Be- 
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war,  14  Fed.  Rep.  671;  Trader  v.  Chidester,  41 
Ark.  242;  Farmers  Nat.  Bank  v.  Basmueeen, 
1  Dak.  60;  Sehleeinger  v.  Arline,  81  Fed.  Rep. 
648;  Hoicenstein  v.  Barnes,  5  Dill.  482;  Adams 
v.  Addington,  16  Fed.  Rep.  89;  and  the  fol- 
lowing sustain  the  doctrine  that  the  stipulation 
involves  such  contingency  and  uncertainty  as 
to  the  sum  payable  as  to  destroy  negotiability: 
First  Nat.  Bank  v.  Bynum,  84  N.  0.  24;  First 
Nat.  Bank  of  Trenton  Y.  Gay,  68  Mo.  38;  Good- 
loe  V.  Taylor,  8  Hawks,  458;  First  Nat.  Bank 
of  Carthage  v.  Marlow,  71  Mo.  618;  Samstagv. 
Conley,  64  Mo.  476;  First  Nat.  Bank  of  Car- 
thage V.  Jacobs,  78  Mo.  85;  Wood  v.  North,  84 
Pa.  407;  Johnstonv.  8peer,  92  Pa.  227:  StOl- 
water  First  Nat.  Bank  y.  f^arsen,  60  Wis.  206; 
Fertilizing  <fc  Mfg.  Co.  v.  Newman,  60  Md.  584; 
Mahoney  v.  Fit^trick,  188  Mass.  151;  Jones 
V.  Badate,  27  Minn.  240;  Cayuga  County  Nat. 
Bank  y.  Purdy,  56  Mich.  6;  Altman  v.  Bitter- 
shofer,  68  Mich.  287,  12  West  Rep.  581;  Sou^ 
Bend  Iron- Works  v.  Paddock,  37  Kan.  510:  Far- 
q^ihar  v.  Fidelity  Ins.  Co.  18  PhUa.  478. 

The  question  has  never  been  determined  in 
this  State.  It  was  mooted  somewhat  in  the 
case  of  Hanover  Nat.  Bank  v.  Johnson,  90  Ala. 
549  (at  the  last  term),  and  dismissed  with  an 
indication  on  the  part  of  the  present  writer  un- 
fayorable  to  the  negotiability  of  such  iDstru- 
ments.  Such  was  the  inclination  of  my  mind 
at  that  time.  A  more  careful  investigation  into 
the  adjudged  cases,  and  especially  a 'more  crit- 
ical consideration  of  the  reasons  upon  which 
the  divergent  conclusions  of  other  courts  are 
made  to  rest,  have  produced  the  contrary  con- 
viction, and  lead  me  to  adopt  the  view  first  ad- 
vanced by  the  Indiana  and  Kentucky  courts, 
and  which  has  since  received  the  sanction  of 
all  recognized  texts  which  discuss  the  point. 
Tiedeman.  Com.  Paper,  §  286;  1  Randolph. 
Com.  Paper,  g§  205,  206;  1  Dan.  Neg.  InsU 
gg  62,  62a;  Parsons,  Notes  and  Bills,  pp.  146, 
147;  2  Am.  &  Eng.  Encydop.  Law,  p.  324. 

The  cardinal  principle  that  the  sum  to  be 
paid  must  be  certain  in  amount,  and  not  de- 
pendent upon  contingencies,  is  fullj^  recog- 
nized and  accommodated  in  this  doctrine.  It 
is  true,  the  stipulation  involves  a  contingency, 
in  that  there  may  or  may  not  be  any  costs  of 
collection  to  be  paid,  depending  primarily 
upon  failure  to  pay  the  note  at  maturity,  and 
secondarily  upon  whether  the  note  should  be 
paid,  even  after  dishonor,  without  resort  to 
attorneys  or  \egsX  proceedings.  It  is  true,  also, 
that  the  amount  or  such  coata,  if  any,  is  uncer- 
tain. But  it  is  fully  assured  that  no  costs  will 
be  incurred  before  maturity,  and  no  coi^ts  will 
have  to  be  paid  at  all,  unless  there  is  default  in 
the  payment  of  the  sum  promised  at  maturity, 
and  the  paper  ceases  by  reason  of  that  fact 
alone  to  be  a  circulating  medium,  performing 
in  a  sense  the  functions  of  money;  so  that,  as 
long  as  the  paper,  considered  apart  from  the 
stipulation,  would  be  negotiable,  it  will  have 
that  character,  notwithstanding  the  stipulation. 
Looked  at  in  this  way,  stipulated  attorney's 
fees  and  costs  of  collection  alter  maturity  stand 
upon  the  same  footing,  as  to  contingency  of 
liability  therefor,  and  uncertainty  as  to  the 
amount  thereof,  as  do  protest  fees,  attorneys' 
tax  fees,  court  costs,  and  statutory  damif^Kes  in 
the  event  a  resort  is  had  to  legal  remedies  to 
enforce  payment;  and  it  is  not  conceivable  why 
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the  former  class  of  charges  should  destroy  ne- 
TOtiability,  while  the  latter  confessedly  do  not. 
S^neinan  v.  Pyls,  85  Ind.  108;  Gaar  v.  Louis- 
vilU  Bkg.  Co,  11  Bush,  180. 

The  PeoDsyWania  court  has  said  that  a 
'"promissory  note  is  a  courier  without  luggage, 
trayeling  od  the  wiogs  of  the  wind,  and  should 
not  be  lumbered  up  with  provisions  of  the 
class  under  consideration.  Another  bieh  au- 
thority has  declared  that  a  stipulation  for  at- 
torney's fee  is  not  luggage,  but  ballast,  and 
does  not  clog  the  circulation  of  the  paper,  but 
facilitates  its  progress.  To  further  pursue  the 
metaphor,  it  were,  we  think,  more  apt  to  say 
that  the  stipulation  is  neither  luggage  nor  bal- 
last, and  neither  impedes  nor  facilitates  the 
flight  of  the  paper  through  the  transactions  of 
commerce,  smce  all  persons  are  presumed  to 
deal  with  it  upon  the  assumption  that  it  will 
be  paid  at  maturity;  but  is  for  the  well-being 
of  the  "courier"  when  its  monetary  functions 
have  been  fully  discharged,  and  its  journey  as 
a  circulating  medium  has  been  brought  to  an 
end  by  default  in  payment  at  maturity.  Our 
concluidon  is,  therefore,  that  the  note  sued  on 
here  was  for  a  sum  certain,  the  payment  of 
which  depended  upon  no  contingency,  and, 
beinff  payable  at  a  bank,  is  commercial  paper, 
within  sections  2094, 2112, 2118,  Code  1876,  and 
sections  1756,  1778,  Code  1886.  The  demurrer 
to  the  complaint  which  proceeded  on  the  con- 
trary assumption  was  properly  overruled. 

We  understand  the  law  to  be  well  settled 
that  a  material  alteration  of  a  promissory  note 
by  any  of  the  parties  thereto  discharges  from 
liability  thereon  all  other  parties  not  consent- 
ins  to  or  authorizing  such  alteration;  and  this 
without  regard  to  whether  the  alteration  is  ap- 
I)arently  or  presumably  to  the  benefit  or  detri- 
ment of  the  parties  objecting.  Courts  cannot 
undertake  to  say  that  a  par^  would  have  made 
the  contract  as  altered,  and  thus  make  it  for 
him,  merely  because  its  terras  are  more  favor- 
able to  him  than  those  embodied  in  the  original 
instrument,  any  more  than  a  like  conclusion 
could  be  justified  where  the  alteration  imports 
additional  liability.  In  the  one  case  no  less 
than  in  the  other  the  altered  paper  is  not  the 
contract  which  the  party  has  made;  and  in 
neither  case  can  the  courts  declare  it  to  be  his 
contract,  or  enforce  it  as  such.  The  law  pro- 
ceeds on  the  idea  that  the  identity  of  the  con- 
tract  has  been  destroyed,  that  the  contract  made 
is  not  the  contract  before  the  court,  that  the 
party  did  not  make  the  contract  which  is  be- 
fore the  court;  and,  so  adjudging,  it  cannot  go 
further,  and  hold  him  bound  by  it,  on  specu- 
lations, however  probable  and  plausible,  that 
he  would  or  ought  to  have  entered  it  in  the 
altered  agreement  because  it  involved  less  lia- 
bility than  the  original  and  only  paper  execut- 
ed by  him.  There  are  some  expressions  in  the 
books  to  the  contrary.  They  will,  for  the  most 
part,  and  certainly  so  far  as  the  adjudications 
of  this  court  are  concerned,  be  found  in  cases 
where  the  change  was  prejudicial  to  the  party 
oomplaininff ;  and  this  fact  is  made  one  of  the 
reasons  for  tne  decision  against  liability,  though 
it  might  as  well  have  been  rested  entirely  on  the 
abstract  fact  of  alteration.  Thus,  in  the  case 
of  Toomer  v.  RuUand,  67  Ala.  879,  reference  is 
made  to  the  prejudicial  character  of  the  alter- 
ation, but  the  conclusion  there  reached  might 
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better  have  been  based  solely  on  the  change  in 
the  legal  identity  of  the  contract, — a  doctrine 
there  fully  recognized  arguendo, — entirely  re- 
gardless of  the  effect  upon  the  promisor.  '  It 
was  not  decided  in  that  case  that  an  alteration 
favorable  to  the  party  seeking  to  avoid  the  in- 
strument would  not  release  him.  The  sounder 
doctrine,  and  certainly  the  one  supported  by 
the  overwhelming  weight  of  authority,  is  that 
stated  in  Anderson  v.  Bellenger,  67  Ahi.  884,  4 
L.  R.  A.  680,  and  there  applied  to  a  surety, 
that  any  material  alteration  b^  one  not  a  stran- 
ger to  the  paper,  whether  injurious  or  not, 
avoids  the  contract  as  to  all  parties  not  consent- 
ing. It  is  enough  that,  if  the  instrument  were 
genuine,  it  would  operate  differently  from  the 
original;  or,  as  otherwise  expressed,  avoidance 
will  result  ''if  the  alteration  is  one  which  causes 
the  paper  to  speak  a  language  different  in  legal 
effect  from  that  which  it  originally  spoke/' 
Mahame  BankY.  Douglass,  81  Conn.  170,  181; 
Gardner  v.  Walsh,  5  El.  &  Bl.  88;  MornU  v. 
Otis,  12  N.  H.  466;  Beeves  v.  Pierson,  28  Hun, 
185;  HumphreysY.  GviUow,  18 N.  H.887;  Dick- 
erman  v.  Mider,  48  Iowa,  508:  LuntY.  Silver,  5 
Mo.  App.  186;  2  Parsons,  Notes  and  Bills,  551- 
564;  Tiedeman,  Com.  Paper,  g  894;  8  Ran- 
dolph, Com.  Paper,  §  1743,  and  many  other  au- 
thorities. 

Even  were  the  rules  of  law  otherwise,  we 
are  unable  to  see  how  appellee  could  be  bene- 
fited by  it.  The  appellant  might  for  very  good 
reasons  have  preferred  to  indorse  for  Percy  R. 
Smith  in  preference  to  Percy  R  Smith  &  Co., 
for  aught  this  or  the  trial  court  could  know. 
It  may  be,  for  instance,  that  Smith  has  abun- 
dant property  to  pay  his  individual  debts, 
while  the  firm  of  Smith  &  Co.  may  be  wholly 
insolvent,  so  that  the  indorser  for  Smith  indi- 
vidually would  be  saved  harmless  on  a  marsh- 
aling of  assets,  while  the  indorser  for  Smith  & 
Co.,  forced  to  look  to  firm  assets,  with  only  the 
excess  of  individual  assets  after  paying  Indi- 
vidual liabilities,  would  lose  his  claim  in  whole 
or  in  part;  so  that  it  could  not  be  safely  as- 
sumed that  the  change  from '  'Percy  R.  Smith" 
to  "Percy  R.  Smith  &  Co."  was  beneficial  to 
the  indorser.  That  the  alteration  was  a  mate- 
rial one  we  have  no  doubt.  The  considera- 
tions just  adverted  to  demonstrate  that  it  was; 
and  the  authorities  are  full  to  the  point  that  the 
addition  of  other  names  as  makers  discharges 
parties  already  bound  by  the  paper.  Cases 
supra;  Wallace  v.  Jewell,  21  Ohio  St.  170- 
Davis  Y,  Coleman,  7  Ired.  L.  424;  Hall  v.  Me- 
Henry,  19  Iowa,  521;  Henry  v.  Coates,  17  Ind 
161;  Broughton  v.  Fuller,  9  Vt.  878;  Anderson 
V.  Bellenger,  87  Ak.  884.  4  L.  R.  A.  680. 

The  effect  of  adding  "&  Co."  was  to  make 
that  partnership  and  ue  members  of  it,  on  the 
face  of  the  paper,  parties  to  it,  whereas  only 
one  member  of  that  firm,  and  he  in  bis  indi- 
vidual capacity  alone,  was  a  party  to  the  orig- 
inal contract.  The  precise  alteration  here  in- 
volved was  adiudged  to  be  a  material  one  in 
the  case  of  Haskell  v.  Champion,  80  Mo.  186. 
Nor  is  it  of  moment  in  this  connection  that  in 
point  of  extraneous  fact  the  firm  of  Smith  & 
Co.  was  not  bound  by  the  signature,  because 
of  a  want  of  authority  in  Smith  to  sign  the  firm 
name  to  the  paper.  The  court  is  to  determine 
the  materiality  of  the  alteration  by  an  inspec- 
tion of  the  instrument.    Evidence  aliunde  will 
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be  received  to  show  the  fact  ofalteratioD,  and, 
in  a  proper  case,  also  that  the  alteration  was  in 
accordance  with  the  intention  of  the  parties; 
but,  with  these  exceptions,  the  court  cannot, 
on  the  question  of  materiality,  look  beyond  the 
paper.  Considering  the  ori^nal  by  compar- 
ison with  the  altered  paper,  it  is  to  determine 
whether  the  latter,  assuming  its  genuineness, 
evidences  a  contract  materially  variant  from 
the  former.  It  can  make  no  difference  that 
tbe  parties,  the  addition  of  whose  names  con- 
stitutes the  alteration,  are  not  in  fact  bound  by 
the  instrument  On  the  face  of  it  they  are 
bound.  On  its  face,  therefore,  the  contract  is 
not  identical  with  the  original.  The  le^l 
identity  of  the  first  is  destroyed,  and  parties 
not  consentingt hereto  are  discharged.  Thus, 
in  HaskeU  v.  Champion,  supra,  it  was  ruled 
that  the  addition  of  "&  Co."  to  the  maker's 
name  discharged  the  indorser,  although  there 
was  no  such  firm,  but  the  maker  was  a  member 
of  another  firm.  Here  the  firm  clearly  was  not 
bound:  nobody  was  in  fact  bound  but  the  orig- 
inal maker;  but  on  the  face  of  the  paper  not 
only  he,  but  a  firm  of  which  he  was  a  member, 
was  liable.  The  question  of  materiality  was 
determined,  not  by  the  outside  fact,  but  by  tbe 
paper,  and  the  other  parties  were  held  to  be 
discharged. 

To  tbe  pleas  which  set  up  the  alteration  we 
have  been  discussing  it  was  replied  that  the  de- 
fendant (indorser),  with  full  knowledge  of  the 
alteration,  indorsed  and  signed  a  waiver  of  pro- 
test and  notice  of  protest  on  the  note,  '*and  at 
divers  times,  both  oefore  and  since  the  matur- 
ity of  said  instrument,  ratified  the  8ignatui*e 
sicned  thereto,  and  the  supposed  alteration  of 
said  instrument  by  said  Smith,  and  promised 
to  pay  it;"  and  also,  generally,  that  the  defend- 
ant had  waived  tbe  right,  and  is  now  estopped 
to  plead  said  alteration.  Eliminating  the  legal 
conclusions  alleged  in  these  replications,  there 
yet  remain  two  averments  of  fact  that,  with 
full  knowledge  of  the  alteration,  the  defend- 
ant waived  protest  and  notice  by  indorsement 
of  the  note  over  his  own  signature,  and  prom- 
ised to  pav  the  same.  This,  in  our  opinion, 
was  a  good  replication  to  the  matter  pleaded, 
and  the  several  demurrers  to  it  were  properly 
overruled.  These  facts,  standing  alone,  con- 
stitute a  waiver  of  the  discharge  otherwise 
operated  by  the  alteration,  or  the  adoption  of 
the  act  of  Smith  in  making  the  alteration. 
The  authorities  are  uniform  to  the  point  that 
such  an  alteration  may  be  made  by  the  consent 
of  the  parties.  Satinet  v.  Alston,  5  Ala.  297; 
Hill  V.  Nelms,  86  Ala.  442;  Tiedeman,  Com. 
Paper,  §  396;  8  Randolph,  Com.  Paper,  §  1766; 
2  Dan.  Keg.  Inst.  p.  412;  2  Parsons,  Notes  and 
Bills,  565.  And  it  is  a  very  general  proposi- 
tion that  an  act  which  may  be  authorized  or 
consented  to  in  limine  may  be  effectually  rati- 
fied after  it  has  been  performed,  and  e  eonverso. 
KnoxY.  Armietead,  87  Ala.  511,  5  L.  R.  A. 
297;  Firet  Nat,  Bank  cf  Trenton  v.  Qay,  63 
Mo.  33,  39;  Commercial  Bank  of  Buffalo  v. 
Warren,  15  N.  Y.  577.  At  least  it  is  certain 
that  an  alteration  such  as  is  shown  here  may 
be  ratified  by  the  innocent  party  affected  by  it, 
so  as  to  bina  htm,  to  all  intents  and  purposes, 
as  if  he  had  fully  authorized  it  in  tbe  first  in- 
stance. National  StaU  Bank  v.  Rising,  4  Hun, 
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793;  Huntington  v.  Ballou,  2  Lans.  120;  Ker- 
shaw V.  Cox,  3  Esp.  246;  Haeard  v.  Spears,  2 
Abb.  App.  Dec.  853;  KilkeUy  v.  Martin,  84 
Wis.  526;  Stewart  v.  First  Nat,  Bank  of  Port 
Huron,  40  Mich.  348;  Qoodspeed  v.  Cutler,  76 
111.  684.  And  efladent  ratification  will  be  im- 
plied from  facts  such  as  are  set  forth  in  these 
replications.  Ehans  v.  Foreman,  60  Mo.  449; 
Bell  V.  Mdhin,  69  Iowa,  406;  Stewart  v.  First 
Nat,  Bank  of  Fort  Huron,  supra;  OrimsteadY. 
Briggs,  4  Iowa,  669;  Union  Bank  v.  Middle- 
Jyrook,  38  Conn.  96;  CarissZv.  Tattersall,  2  Man. 
&  G.  890;  Weed  v.  Carpenter,  10  Wend.  408; 
Bowers^Y,  Jewell,  2  N.  H.  643. 

Whether  a  new  consideration  is  essential  to 
support  the  contract  thus  made  by  ratification 
there  is  some  conflict  of  authority.  The  courts 
of  Kentucky  and  Minnesota  hold  that  a  new 
consideration  is  necessary.  Wilson  v.  Hayes, 
40  Minn.  531,  4  L.  R  A.  196;  Warren  v.  F^nt, 
79  Ey.  1.  But  a  great  maloritv  of  courts  of 
last  resort,  if,  indeed,  not  all  of  them,  except 
in  the  States  named,  sustain  the  contrary  doc- 
trine. Commercial  Bank  v.  Warren,  supra; 
Pelton  v.  Preseott,  18  Iowa,  667;  King  v.  Hunt, 
13  Mo.  97;  Prouty  v.  Wilson,  123  Mass.  297; 
Ooodspeed  v.  Cutler,  76  111.  684;  Stewart  v.  First 
Nat.  Bank  of  Port  Huron,  supra. 

With  respect  to  this  question  we  adopt  the 
language  and  conclusion  of  the  Missouri  court 
in  a  strictly  analogous  case:  '  'There  have  been 
many  refinements  adopted  about  this  doctrine 
of  ratification;  refinements  which  savor  more 
of  subtlety  than  of  sound  judgment.  With 
some  exceptions,  not  necessary  to  be  adverted 
to  here,  the  proposition  is,  however,  undoubt- 
edly correct  that  he  who  may  authorize  in  the 
befpnning  may  ratify  in  the  end.  .  .  .  And 
there  is  therefore  no  force  in  the  point  urged 
on  our  attention,  that  there  would  have  to  be 
a  new  consideration  in  order  to  attach  validity 
to  a  confirmatory  act.  No  independent  con- 
sideration is  required  in  the  case  of  an  accom- 
modation indorser,  surety,  etc.,  in  tbe  firat  in- 
stance; and  it  is  diflicult  to  see  why  an3rthing 
more  should  be  required  on  subsequent  sanc- 
tion than  on  original  assent."  First  Nat.  Bank 
of  Trenton  v.  Gay,  68  Mo.  89. 

Coming  now  to  the  bill  of  exceptions,  it  is 
first  to  be  noted  that  what  we  have  said  in  rela- 
tion to  ratification  of  tbe  alleged  alteration, 
and  to  the  effect  that  ratification  may  be  in- 
ferred or  implied  from  circumstances,  and 
need  not  be  supported  by  a  new  or  distinct  con- 
sideration, when  applied  to  charges  4,  7,  8,  12, 
15  and  19,  given  at  the  request  of  tbe  plaintiff, 
and  charges  8,  16  and  19,  asked  by  the  defend- 
ant and  refused,  serves  to  determine  the  excep- 
tions reserved  to  the  action  of  the  court  in  re- 
spect thereto  against  the  appellant.  Tbe  in- 
strument sued  on  did  not  bear  on  its  face  any 
evidence  of  having  been  altered  at  any  time. 
The  burden  of  proving  that  it  had  been  altered 
after  indorsement  was,  therefore,  upon  the 
party  who  relied  on  that  fact  to  defeat  recov- 
ery against  him.  It  follows  that  appellant's 
exceptions  to  charges  1,  2  and  6,  ffiven  at  the 
instance  of  plaintiff,  and  to  the  refusal  of  the 
court  to  give  charges  1,  2,  3,  4,  9  and  18,  as  re- 
quested by  defendant,  which  proceed  on  the 
theory  that  it  was  upon  the  plaintiff  to  dis- 
prove the  alleged  alteration,  are  untenable.    2 
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Dan.  Neg.  Inst,  g  1421;  8  Randolph,  Com.  Pa- 
per. §  1785;  Tiedeman.  Com.  Paper,  g  898; 
Barclift^.  Treeee,  Tl  Ala.  528. 

Cbar^  numbered  5.  giren  for  plaintiff,  is 
faulty  m  one  of  its  clauses,  when  considered 
alone,  in  that  it  might  be  construed  to  author- 
ize the  jury  to  find  according  to  the  preponder- 
aoce  of  evidence,  regardless  of  whether  such 
preponderance  was  sufticiently  great  to  reason- 
ably satisfy  their  minds.  This  fault  is  obviat- 
ed in  other  portions  of  the  instruction,  where 
it  is  said  the  defendant  must  satisfy  the  jury 
by  a  preponderance  of  the  evidence  that  the 
fact  in  issue  is  as  he  alleges  it  to  be;  and,  even 
were  this  otherwise,  the  appellant  could  not 
complain,  for  the  error,  if  any,  in  the  charge 
is  favorable  to  him.  Mays  v.  Williams,  27  Ala. 
267;  JarreUy.  LtUie,  40  Ala.  271;  Vandeventer 
V.  Ford,  eo  Ala.  610. 

There  was  evidence  which  tended  to  show 
that  the  note  was  indorsed  by  the  defendant 
before  it  was  signed,  and  was  delivered  to  Smith 
to  be  signed  in  such  a  way  as  would  enable  him 
to  gel  the  money  on  it  for  himself  and  Mont- 
gomeiT.  We  hold  that  this  agreement,  if  it 
existed,  authorized  Smith,  so  far  as  Montgom- 
ery was  concerned,  to  sign  the  firm  name  of 
Percy  R.  Smith  &  Co.  to  the  paper,  since,  with- 
out any  agreement.  Smith  had  the  right  to  All 
up  the  blank  by  inserting  his  own  name  as 
maker;  and  to  accord  any  operation  to  the 
agreement  it  must  be  construed  into  a  consent 
by  the  defendant  to  the  subscribing  of  the  name 
of  Smith's  firm.  Whether  Smith  had,  as  be- 
tween himself  and  his  copartner,  the  right  to 
so  sign,  is  immaterial.  Montgomery's  consent 
to  the  thing  that  was  done  estops  him  now  to 
object  to  its  having  been  done,  whether  Smith, 
in  point  of  legal  fact,  had  the  power  to  do  it 
or  not.  Charges  3  and  18,  given  for  the  plain- 
tiff, find  justification  in  these  considerations. 
We  construe  plaintiff's  charge  numbered  6  to 
assert  that  if  the  note  was  made  on  the  joint 
account  of  Smith  and  Montgomery,  and  was 
indorsed  by  the  latter  before  it  had  been  signed, 
but  was  afterwards,  in  pursuance  of  their 
agreement,  executed  by  attaching  thereto  the 
name  of  Percy  R.  Smith  &  Co.,  Montgomery, 
having  received  his  share  of  the  proceeds,  is 
bound'  by  his  indorsement.  So  construed,  if 
this  instruction  has  an  infirmity,  it  lies  in  its 
being  too  favorable  to  the  defendant  The  fact 
postulated,  that  the  signature  of  Smith  &  Co. 
was  attached  in  consonance  with  the  previous 
understanding  between  Smith  and  Montgomery, 
would,  of  itself,  and  wholly  irrespective  of 
Montgomery's  interest  in  the  money  borrowed, 
he  quite  sufficient  to  bind  him.  The  appellant 
can  take  nothing  on  his  assignment  of  error  di- 
rected against  this  charge.  Charges  9,  10,  11, 
13  and  16,  for  plaintiff,  as  modified  by  the  ex- 
planatory charge giyen  in  connection  therewith, 
are  correct  expositions  of  the  familiar  rule  of  law 
applicable  to  the  filling  of  blanks  left  in  prom- 
issoiy  notes  at  the  time  of  indorsement.  The 
stipulation  to  "pay  all  costs  of  collecting  not 
l^s  than  ten  per  ceAt,"  must  be  construed  to 
refer  to  other  than  court  costs,  since  the  parties 
bound  on  the  paper  are  liable  for  those  with- 
out any  agreement  to  pay  them.  Other  costs 
of  collection  ordinarily  consist  of  attorney's 
fees;  and  the  stipulation  may  be  interpreted  as 
if  it  provided  for  the  payment  of  10  per  cent 
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attorney's  fees,  or  a  greater  amount  than  that  if 
expended  reasonably  and  properly  in  realizing 
on  the  note.  Stipulations  to  pay  a  given  per 
cent  for  the  services  of  attorneys  are  held  to  im- 
port liability  for  reasonable  compensation  for 
legal  services  rendered  in  that  behalf,  not  in 
excess  of  the  amount  limited.  We  do  not 
think  the  stipulation  here  is  for  more  than  this, 
and  hence,  tnat  it  can  be  enforced  to  this  ex- 
tent in  the  present  action.  Charge  5,  asked  by 
defendant,  was  well  refused. 

It  would  unduly  extend  this  opinion,  and 
serve  no  good  purpose,  to  discuss  the  remaining 
charges  requested  by  the  appellant  in  detalL 
Enough  has  already  been  said,  we  think,  to 
show  that  they  severally  are  either  affirmative- 
ly bad,  as  stating  propositions  which  are  un- 
sound, or  are  abstract  or  misleading,  or  invasive 
of  the  province  of  the  jury.  Not  a  few  of 
them,  for  instance,  are  addressed  to  the  ques- 
tion of  defendant's  estoppel  to  rely  upon  the 
alleged  alteration,  and  set  forth  that  this,  that 
and  the  other  fact  does  not  estop  him  to  avail 
himself  of  it.  This  matter  or  estoppel  was 
not  nearly  so  prominent  in  the  case  as  the  ques- 
tion of  ratification  and  promise  to  pay  after 
knowledge  of  the  alteration;  and  the  tendency 
of  all  these  charges  was  to  mislead  the  jury 
into  discharfiing  the  defendant  because  he  was 
not  technically  estopped  to  set  up  this  defense, 
although  they  may  have  been  fully  satisfied 
that  the  defendant,  being  let  in  to  make  this  de- 
fense, had  utterly  failed  to  sustain  it  with  evi- 
dence. Moreover,  we  are  by  no  means  pre- 
pared to  say  that  the  proposition  of  these 
charges  is  aMoIutely  correct.  On  the  contrary , 
we  apprehend  that  the  indorsement  of  a  waiver 
of  protest  and  notice  of  protest  on  a  paper,  as 
shown  here,  implies  knowledge  of  all  the  pa- 
per contained  at  that  time,  and  was  such  a  rec- 
ognition of  its  binding  force  as  a  contract  as 
precludes  the  party  from  making  any  defense 
based  on  matters  then  apparent  upon  the  face 
of  the  instrument;  and  certainly  such  would 
be  the  effect  when  the  indorsement  of  the 
waiver  is  accompanied  by  a  promise  to  pay  the 
note. 

We  have  examined  the  trial  court's  rulings 
on  evidence  to  which  exceptions  were  reserved, 
and  find  no  error  in  them.  The  statement  of 
the  witness  Smith  that  the  loan  of  stock  by 
Montgomery  to  him  to  enable  him  to  borrow 
money  upon  its  security  "was  not  considered 
a  debt  between  us,"  considered  with  the  con- 
text of  his  answer  to  the  interrogatory,  was  no 
more  or  less  than  to  say  that  there  was  no  agree- 
ment that  he  should  pay  Montgomery  for  the 
stock,  the  clear  implication  being  that  when  it 
had  performed  the  purposes  of  the  loan — that 
is.  had  been  used  as  collateral  by  Smith— it 
should  be  returned  in  specie  to  Montgomery. 

The  statement  of  plaintiff,  made  as  a  wit- 
ness, that  the  defendant  at  a  certain  time  ''ex- 
amined the  note  thoroughly,"  the  issue  being 
whether  he  knew  that  it  was  signed  as  by 
Percy  R  Smith  &  Co.,  was  but  a  "short-hand"^' 
rendering  of  the  facts  involved  in  reading  the 
paper  and  ascertaining  all  of  its  contents,  it 
was  properly  admitted.  Woodstock  v.  Robe  its, 
87  Ala.  486;  Pen^y  v.  State,  87  Ala.  30. 

It  has  come  to  be  a  familiar  rule  of  law  in 
this  State  that  a  witness  as  to  character  may 
on  cross-examination,  be  interrogated   as   to 
10 
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what  he  has  heard  in  the  community  touching 
the  character  of  the  party  inquired  about. 
This  is  to  afford  a  test  of  the  value  of  his  evi- 
dence in  chief;  to  show  that  his  conclusion  as 
to  the  reputation  in  issue,  and  which  rests  upon 
the  estimation  of  the  community,  is  not  sup- 
ported by  the  expressions  of  that  estioiation, 
and  thus  to  weaken  its  force.  Such  expres- 
sions cannot  be  given  in  evidence  by  the  party 
whose  witness  is  being  examined,  and  who  tes- 
tified that  he  knows  the  character  under  in- 
quiiy.  He  must  state  what  that  character  is 
as  upon  his  own  knowledge,  a^d  is  not  allowed 
to  substitute  for  his  knowledge  the  means  or 
sources  of  it.  On  these  principles,  the  action 
of  the  city  court  in  refusing  to  allow  the  wit- 


ness Mudd  to  testify  to  the  character  of  the 
adverse  criticism  he  had  testified  to  on  cross- 
examination  as  having  heard  on  the  character 
of  Smith,  and  in  excluding  the  evidence  of 
Read,  given  in  chief,  that  *'be  had  heard  a 
good  many  people  say  they  would  not  believe 
Smith  on  oath,^'  was  unobjectionable.  The 
ruling  as  to  Mudd's  testimony,  moreover,  u.ay 
be  sustained  on  the  further  ground  that  it  in- 
volved no  injury  to  appellant,  in  that  be  bad 
already  deposed  to  the  character  of  the  criti- 
cisms which  he  had  heard  with  respect  to 
Smith's  character,  to  the  effect  that  they  were 
"severe"  expressions  condemnatory  of  Smith. 
We  find  no  error  in  this  record,  and  the  judg- 
ment of  the  City  Court  is  affirmed. 


NEW  YORK  COURT  OF  APPEALS  (2d  Div.). 


Edward  A.  DURANT,  Jr.,  Sespt., 

Henry  R  PIERSON  et  al,  Appts. 

( N.Y. Ji 

Money  loaned  to  a  tniarviving  fMurtner 
ft»r  fhe  exproM  porpose  of  payings  the 
debts  of  the  flmip  and  so  used,  creates  a  valid 
claim  in  equity  against  the  assets  of  the  firm,  and 
may  be  treated  as  such  in  a  subsequent  asstflrn- 
ment  for  creditors  of  the  firm,  although  the  firm 
was  in  fact  insolvent  at  the  time  of  the  loan, 
where  this  fact  was  not  known  either  by  the 
lender  or  the  survivor. 

{Vanri,  J^  dissenU,) 
(March  17,1801.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  affirming  a  judgment  en- 
tered in  the  office  of  the  Clerk  of  Albany 
Countv  upon  the  report  of  a  referee  in  favor  of 
plabitifT  in  an  action  brought  to  set  aside  an 
assignment  for  benefit  of  creditors  upon  the 
ground  that  it  was  fraudulent  and  void,  because 
made  with  intent  to  hinder,  delay  and  defraud 
creditors.    Bevened, 

The  facts  are  stated  in  the  opinion. 

Mr,  Marcus  T.  Hnn*  for  appellants: 

A  surviving  partner  may  make  a  geneml  as- 
signment of  the  firm  property  with  preferences. 

EapTies  V.  Brw^s,  116  N.  Y.  487;  WiUiamt 
V.  Whedon.  12  Cent  Rep.  227,  109  N.  Y.  888. 

The  rights  of  the  firm  creditors  of  the  firm 
assets  must  be  worked  out  through  the  equities 
existing  between  the  partners,  and  only  thus. 

Saunden  v.  Beilly,  7  Cent.  Rc^.  59,  106  N. 
Y.  19. 

The  equity  ceases  when  one  partner  acquires 
the  enti^  firm  property.  He  is  then  vested 
with  the  title  to  the  property  free  from  any 
lien  or  equity  in  favor  of  the  parti^ership 
creditors,  and  may  make  an  assignment  by 
which  he  prefers  his  individual  creditors  to 
those  of  the  firm,  in  the  payment  of  thdr 
debts  out  of  the  firm  assets. 

Dimon  v.  Hamrd,  82  N.  Y.  65;  Stanton  v. 
TTsHMer,  2  Cent.  Rep.  189,  101  N.  Y.  266; 
Smith  v.  Bmoard,  20  How.  Pr.  121;  Fitxpatrick  \ 
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V.  Flannagan,  106  U.  8.  648,  27  L.  ed.  211; 
Story,  Partn.  g  868. 

A  surviving  partner  may  borrow  money  to 
pay  firm  obligations  and  repay  the  same  from 
the  firm  assets. 

Hajmes  v.  Brooke,  8  N.  Y.  Civ.  Proc.  106. 
See  Fitgpatrick  v.  Flannagan,  supra;  Bmermn 
V.  Senter,  118  0.  8.  8,  80  X.  ed.  51;  ButehaH 
V.  Dreeaer,  4  De  G.  M.  ifc  G.  642;  Bradford  Com. 
Bkff,  Co,  V.  Cure,  L.  R.  81  Ch.  Div.  826:  Wil- 
liams V.  Whedon,  supra;  Nehrboes  v.  Bites,  88 
N.  Y.  600. 

Under  the  circumstances  of  this  case,  in 
view  of  the  fact  of  the  agreement  made  by  the 
surviving  partner  with  the  Bank  that  this 
money  would  be  paid  back  out  of  the  firm  as- 
sets, that  the  note  was  given  in  the  firm  name, 
the  amount  credited  to  the  firm  account,  that  it 
was  used  to  pay  firm  debts,  and  the  mistake  of 
fact  as  to  the  solvencv  of  the  firm,  equity  will 
give  a  lien  upon  the  firm  assets. 

Perry  v.  Board  of  Missions,  8  Cent.  Rep.  62, 
102  N.  Y.  99;  Fowler  v.  Mutual  L,  Ins.  Co.^ 
Hun.  195;  Smith  v.  Smit/i,  61  Hun,  164. 

Mr.  O.  L.  Stedman*  for  respondent: 

The  debt  of  $16,000  contracted  by  the  sur- 
vivor was  his  individual  debt,  and  not  a  debt 
for  which  the  firm  assets  were  liable. 

Stedman  v.  Feidl&r,  20  N.  Y.  487;  Parsons. 
Partn.  8d  ed.  p.  440;  Farr  v.  Morrill,  58  Hun, 
86;  Hooley  v.  Gieve,  9  Daly,  104.  affirmed,  82 
K.  Y.  626;  Lusk  v.  Smith,  8  Barb.  67a;  Blood- 
good  V.  Bruen,  8  N.  Y.  862;  Van  Keuren  v. 
Parmelee,  2  N.  Y..628;  Safrford  v.  Miekles,  4 
Johns.  224;  First  Nat.  Bank  of  Aleotandria  v. 
Payne,  8  L.  R.  A.  284,  18  Va.  L,  J.  264;  Na- 
tional Bank  v.  Norton,  1  Hill,  676;  SUwart  ▼. 
Behinson,  6  L.  R.  A.  410.  116  N.  Y.  828,  21 
Abb.  N.  C.  68;  Story,  Partn.  848;  «  Kent, 
Com.  68;  BaU  v.  Lanning,  91  U.  8.  170,  28 
L.  ed.  278;  Haynes  v.  Brooks,  116  N.  Y.  487; 
Payne Y.Slate,  89 Barb.  684;  Payne y.  Gardiner, 
29  N.  Y.  146;  Jennees  v.  Carleton,  40  Mich. 
848;  Edw.  Bills  and  Notes,  118;  Lansing  v. 
Gaine,  2  Johns.  800;  Abel  v.  Sutton,  8  Esp. 
108. 

The  purpose  for  which  the  debt  was  created 
and  the  application  do  not  change  the  person- 
ality of  the  debtor  or  the  character  of  the  in- 
debteduesB  and  render  the  firm  assets  liable. 

Turner  v.  Jayeox,  40  N.  Y.  470;   CoUer  v. 
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Clarke,  8  Edw.  Ch.  411,  6L.  ed.  706;  National 
Bank  of  Salem  ▼.  Thmruu,  47  N.  T.  15. 

An  aasignmeDt  of  partnership  property  pre- 
ferring or  directing  the  payment  of  Individaal 
debts  Defore  partnership  debts  are  fully  paid 
is  fraudulent  and  void. 

WUwn  Y.  BoberUan,  21  N.  Y.  687;  Menagh 
V.  WhitfteU,  52  N.  Y.  146;  Bulger  v.  Bom,  119 
N.  Y.  459;  Fburth  Nat.  Bank  v.  Bwrger,  15  N. 
Y.  8.  R.  101;  Importers  dt  T,  Nat,  Bank  v. 
Burger,  25  N.  Y.  8.  R  185;  Hurlbert  ▼.  Dean, 
2  Keyes,  97. 

Tli^  is  no  principle  of  equity  that  can  be 
successfully  invoked  in  this  case  to  change  this 
legal  status. 

1.  There  is  no  right  of  subrogation  on  the 
part  of  the  Bank.  This  right  exists  only 
where  a  surety,  being  liable  to  pay  the  debt  of 
his  principal,  pays  it.  He  can  then  be  subro- 
gated to  ail  the  creditor's  rights. 

HajM  y.  Ward,  4  Johns.  Ch.  128,  1  L.  ed. 
786;  HutibtU  y.  Carpenter,  hYi,  Y.  171;  Wilkee 
V.  Harper,  1  N.  Y.  586;  Mercantile  Mut.  Ine. 
09.  V.  &te6i,  20  N.  Y.  177;  Oansr.  Thieme,  98 
N.  Y.  225;  Acer  y.  Hotchkiee,  97  N.  Y.  895; 
Bsrkins  v,  HaU,  7  Cent.  Rep.  751,  106  N.  Y. 
539. 

2.  Squity  will  not  give  a  remedy  in  direct 
contrayention  of  a  podtive  mle  of  law. 

Story^  Bq.  Jut.  ^12;  8  Bl.  Com.  480;  Bis- 
pham,  £q.  Jur.  p.  54;  Burke  y.  Muinhy,  27 
MiM.  167;  Pattereon  y.  Brown,  82  N.  Y.  Si. 

Mr.  AbrmluuB  LaBsinip ,  for  the  National 
Commercial  Bank: 

The  note  was  purely  a  promise  binding  the 
firm  property,  so  far  as  it  could  be  made  such 
by  the  only  person  authorized  to  sign  the  firm 
name,  and  whose  signature  of  the  firm  name 
would,  at  that  time,  have  been  binding  upon 
the  firm  property  for  purposes  not  ea«ly  dis- 
tininiishable. 

WiUiame  y.  Whedon,  12  Cent.  Rep.  227,  109 
N.  Y.  888:  BoMne  y.  Fuller,  24  N.  Y.  570; 
Bradford  Com.  Bkg.  Go,  y.  Chite,  L.  R.  81  Ch. 
Diy.  324;  Butchart  y.  Dresser,  4  DeG.  M.  &  G. 
545,  81  Eog.  L.  &  Eq.  121;  King  y.  Smith,  4 
Car.  &  P.    108. 

A  Borviying  partner  may  sell  the  firm  assets, 
in  whole  or  in  part,  and  apply  the  avails  to  pay- 
ment of  any  of  the  firm  debts,  at  his  op- 
tion. 

WUliams  t.  Whedon,  supra;  Loeschigk  y. 
Hatfield,  9  Bobt.  26,  51  N.  Y.  660. 

C^  he  may  mortgai^  or  otherwise  pledge  or 
appropriate  them,  in  whole  or  in  part,  for  such 
purpo0e. 

WUliame  ▼.  Whedon,  Loeschigk  y.  Hatfldd 
and  Bradford  Com.  Bkg.  Oo.  y.  Cure,  supra, 

A  pledse  of  firm  securities  for  a  loan  to  pay 
a  firm  debt  may  be  made  by  a  suryiying  part- 
ner. 

Butehan  ▼.  Dresser,  4  DeG.  M.&'G.  545, 
31  Eng.  L.  &  Eq.  121. 

There  is  no  lack  of  authority  oyer  the  assets 
of  a  dissolved  firm,  in  the  sole  suryiying 
member  of  the  firm,  after  its  dissolution  by  the 
death  of  hte  copartner. 

WiRiame  ▼.  Whedon,  supra;  Haipies  y. 
Brooks,  126  N.  Y.  490;  Stewart  y.  Bebinson,  5 
L.  R.  A.  410,  115  N.  Y.  848;  Batehart  y. 
Jheeser  4  DeG.  M.  &  G.  542;  Bradford  Com. 
Satg.  Oo.  ▼.  Oure,  L.  R  81  Ch.  Diy.  824. 
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Haiirht,  J,,  deliyered  the  opinion  of  the 
court:  « 

This  action  was  brought  to  set  aside  an  as* 
signment  made  by  the  defendant  Henry  R. 
Pierson,  as  suryivor  of  the  late  firm  of  Henry 
R.  Pierson  A  Son,  to  the  defendant  Robert  C. 
Pruyn,  for  the  benefit  of  creditors,  upon  the 
ground  that  it  was  fraudulent  and  void  as 
against  the  creditors  of  the  firm  for  the  reason 
that  it  directed  the  payment  to  the  National 
Commercial  Bank  of  the  sum  of  $15,000.  The 
referee  has  found  as  facts  that  Henry  R.  Pier- 
son, the  elder,  died  on  the  1st  day  of  January, 
1890,  leaving  the  defendant  Heniy  R.  Pierson, 
his  son,  as  the  sole  suryiying  member  of  the 
firm;  that  the  firm  kept  an  account  with  the 
National  Commercial  Bank  of  Albany,  in  the 
name  of  Henry  R.  Pierson  &  Son,  which  was 
open  and  unsettled  upon  the  books  of  the  Bank 
on  the  9th  day  of  January,  1890,  at  which  time 
the  defendant  Pierson  made  application  to  the 
Bank  for  the  loan  of  $15,000;  that  upon  making 
such  loan  there  was  credited  upon  the  books  of 
the  Bank  to  the  firm^the  sum  so  loaned,  and  a 
note  was  given  therefor,  payable  on  demand, 
mgned  in  the  name  of  the  firm  by  Henry  R. 
P&rson,  survivor;  that  $10,150  thereof  was  sub- 
sequently drawn  out  of  the  Bank  by  the  checks 
of  the  defendant  Henry  R  Pierson,  signed  by 
him  as  survivor,  and  the  same  was  applied  and 
used  in  the  payment  of  the  debts  of  the  firm. 
The  referee  further  found  as  facts  that  the  pur- 
pose of  said  defendant  Henry  R  Pierson  in  ap- 
plying for  and  obtaining  such  loan  was  to  pro- 
cure money  with  which  to  pay  the  obligations  of 
the  firm  which  had  matured,  or  were  about  to 
mature  and  that  the  Bankunderstood  such  to  be 
the  purpose  of  the  loan  at  the  time  of  making 
the  same;  that  the  firm  was  in  fact  insolvent  on 
the  1st  day  of  January,  1890,  at  the  time  of  the 
decease  of  the  elder  Pierson,  but  that  such  fact 
was  not  known  to  either  the  defendant  Pierson 
or  the  National  Commercial  Bank  at  the  time 
the  loan  was  made.  He  further  found  as  a 
fact  that  in  insertins;  in  the  assignment  the 
direction  to  pay  the  National  Commercial  Bank 
of  Albany  from  the  firm  property  the  amount 
of  the  note,  the  defendant  Pierson  acted  with 
intent  to  hinder,  delay  and  defraud  the  creditors 
of  the  firm,  but  that  at  the  time  of  making  sucih 
assignment  the  defendant  Pierson  believ^  that 
such  note  was  a  firm  obligation,  or  an  obliga- 
tion which  was  legally  enforceable  against  3)e 
property  and  assets  of  the  firm,  and  that  he 
therefore  was  not  morally  chargeable  with 
wrong  in  directing  its  payment  out  of  the 
property  of  the  firm;  that  the  appropriation  by 
him  of  the  money  borrowed  of  the  Bank  to  the 
payment  of  the  Arm  debts  created  a  claim  in 
his  favor  against  the  estate,  which,  before  the 
assignment,  could  have  been  properly  paid  out 
of  the  firm's  assets.  As  a  conclusion  of  law  he 
found  that  the  debt  created  by  the  loan  by  the 
National  Commercial  Bank  was  the  individual 
debt  of  the  defendant  Pierson,  and  not  that  of 
the  firm;  that  the  assignment  was  consequent- 
ly fraudulent  as  to  the  plaintiff,  and  directed 
judgment  accordingly.  If  the  debt  created  by 
the  loan  be  the  individual  liability  of  the  sur- 
viyor,  and  one  that  the  firm  ought  not  to  pay, 
and  the  firm  be  insolvent,  the  survivor  had  no 
right  in  his  assignment  to  direct  its  payment  out 
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of  the  firm's  assets,  and  by  so  doing  the  assi^- 
Tnent  was  rendered  fraudulent  as  to  the  credit- 
ors of  the  firm.  WiUan  v.  Robertson,  21  N.  Y. 
587:  Menagh  v.  Whitwell,  52  N.  Y.  146;  Second 
J^aU  Bank  v.  Burt,  98  N.  Y.  28^-245;  BtU- 
ger  V.  ffMrt,  119  N.  Y.  459-465. 

It  thus  becomes  important  to  determine 
"whether  the  loan  contracted  by  the  survivor 
l>ecame  a  firm  obligation  for  the  payment  of 
which  its  assets  may  justly  be  applied.  As  we 
iiave  seen,  the  note  given  upon  procuring  such 
loan  bore  the  name  of  the  firm  and  that  of 
Henry  R.  Pierson,  as  survivor,  but  at  the  time 
that  this  note  was  given  it  was  known  to  all  the 
parties  concerned  that  the  senior  member  of 
the  firm  had  died.  The  death  of  a  partner 
puts  an  end  to  the  copartnership,  and  there 
is  no  longer  any  power  or  authority  of 
the  surviving  partners  to  carry  on  for  the 
future  a  partnership  trade  or  business,  or  to 
engage  in  new  transactions,  contracts  or  liabili- 
ties on  account  thereof.  Story,  Partn.  §^  842. 
848;  Hall  v.  Lanning,  91  U.  8.  160-170.  28 
L.  ed.  271-274;  Farr  v.  M<yrriU,  58  Hun, 
^1. 

It  is  thus  apparent  that  while  the  note  in  form 
would  appear  to  create  an  obligation  of  the 
firm,  it  is  at  law  unavailable  as  such,  for  the 
reason  that  there  was  no  power  in  the  survivor 
to  make  it;  but  it  does  not  follow  but  that  it  is 
a  claim  which  ought  in  justice  and  equity  to 
be  paid  out  of  the  firm's  assets.  If  it  is,  the 
preference  in  the  assignment  would  not  be  void, 
for  the  law  will  not  declare  fraudulent  that 
which  equity  adjudges  right  and  proper.  Den- 
ton V.  Merrill,  48  Hun,  224-229. 

We  must  therefore  consider  whether  there 
are  equities  which  will  support  the  claim  of  the 
Bank  to  be  paid  out  of  such  assets.  It  is  ap 
parent  that  the  money  borrowed  from  the 
Bank  bv  the  survivor  was  for  the  purpose  of 
paying  the  creditors  of  the  firm  the  claims  then 
matured  and  pressing.  The  amount  of  the 
loan  was  credited  upon  the  open  account  of  the 
firm  with  the  Bank,  and  subsequently  $10,000 
thereof  or  thereabouts  was  drawn  out  by  the 
survivor  upon  his  check,  and  used  in  payment 
of  the  liabilities  of  the  firm.  At  the  time  this 
loan  was  made  it  was  not  supposed  by  the 
ofiacers  of  the  Bank  or  the  surviving  partner 
that  the  firm  was  insolvent,  and  no  question  is 
made  but  that  both  parties  acted  in  good  faith. 
The  question  is  therefore  presented  whether  a 
surviving  partner  may  in  good  faith  borrow 
money  for  the  express*  purpose  of  paying  the 
debts  of  his  firm,  and,  by  so  applying  the: 
money  borrowed,  create  anequitv  for  the  satis- 
faction of  which  the  assets  of  the  firm  may 
properly  be  devoted.  As  we  have  seen,  the 
survivor  became  entitled  to  the  assets,  which 
he  had  the  right  to  sell,  mortgage  and  dispose 
of  in  order  to  pay  the  debts  and  close  up  the  af- 
fairs of  the  copartnership.  If  he  had  the 
power  to  sell  or  mortgage,  it  would  seem  to 
follow  that  he  had  the  power  to  borrow  and 
pledge  the  assets  for  the  repayment  of  the  loan; 
and,  the  amount  borrowed  having  been  faith-, 
fully  applied  in  liquidation  of  the  debts  of  the! 
copartnership,  equity  will  recognize  the  jus^ 
net's  of  the  claim  of  the  party  making  the  loan. 
Cases  may  arise  where  the  exercise  of  such 
authority  may  be  highly  expedlentif  not  neces- 
sary, for  the  preservation  of  the  rights  of 
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creditors  and  persons  interested  in  the  distribu- 
tion of  the  assets  of  the  firm;  as,  for  instance, 
creditors,  may  by  lev}'  expose  the  assets  to  a 
forced  public  sale  under  circumstances  which 
would  work  great  sacrifice  to  the  estate.  In 
case  a  survivor  should  be  insolvent,  he  might 
be  able  to  raise  money  by  a  pledge  to  repay  out 
of  the  partnership  assets  when  he  could  not  ob- 
tain it  upon  his  own  credit.  We  do  not  see 
that  harm  could  result  to  the  other  creditors  by 
permitting  this  to  be  done,  for  it  would  not  in- 
crease the  obligations  of  the  firm,  or  lessen 
their  share  in  the  distribution  of  the  assets  in 
case  the  firm  be  insolvent.  It  is  not  ques- 
tioned but  that  the  survivor  had  the  righito 
turn  out  as  a  security  or  pledge  the  assets  of  the 
firm  in  payment  for  the  money  reoeived  by 
him.  He  could  have  sold  the  assets  and  repaid 
the  money  loaned  at  any  time  before  executing 
the  assignment,  and  without  the  taint  of  fraud. 
It  is  not  apparent  how  the  rights  of  the  parties 
are  changed  and  the  act  of  the  survivor  made 
fraudulent  bv  drin?  that  in  the  assignment 
which  he  had  the  rignt  to  do  immediately  be- 
fore executing  it. 

The  precise  question  involved  in  this  case 
does  not  appear  to  have  been  passed  upon  in 
any  reported  case,  so  far  as  we  have  been  able 
to  discover,  except  in  Eaynet  v.  Brooks,  8  N. 
Y.  Civ.  Proc.  106-118,  where  an  assignment 
was  made  for  the  benefit  of  creditors  by  a  sur- 
viving partner.  In  that  case,  as  in  this,  the 
creditors  had  loaned  money  to  the  surviving 
partner  to  pay  a  note  of  the  firm.  Van  Vorst, 
«/.,  in  commenting  upon  the  transaction,  said: 
"If  a  firm  obligation  was  retired  by  the  use  of 
the  money  loaned  or  advanced  by  Brown  & 
Co.  the  surviving  partner  would  have  been  en- 
titled  to  be  repaid  out  of  the  firm  property. 
As  the  moneys  of  Brown  &  Co.  in  fact  paid  a 
firm  obligation,  I  see  no  objection  in  the  sub- 
rogation of  them  in  equity  to  the  rights  of  the 
surviving  partner  or  to  the  regarding  of  them 
as  entitled  to  be  repaid  out  of  the  firm  assets. 
That  works  injustice  to  no  one."  The  learned 
judge  concluded  by  ordering  the  complaint 
dismissed,  thereby  sustaining  the  validity  of 
the  assifirnment.  This  case  was  afiSrmed  in  the 
general  term  (42  Hun,  528),  and  in  this  court  in 
116  N.  Y.  487.  This  question,  however,  was 
not  considered  in  either  of  the  appellate  courts. 

In  Ex  parte  Davis,  5  Whart  580,  it  was  held 
that  after  the  dissolution  of  a  copartnership 
the  partner  authorized  to  settle  the  estate  may 
borrow  money  on  the  credit  of  the  firm  for  the 
purpose  of  paying  its  debts,  and,  if  the  credit 
be  given  in  good  faith,  though  with  a  knowl- 
edge of  the  dissolution,  and  the  money  bor- 
rowed be  faithfully  applied  in  liquidation  of 
the  debts  of  the  partnership,  the  creditor  has  a 
claim  against  the  firm  assets,  and  is  not  to  be 
considered  as  a  creditor  merely  of  the  partner 
borrowing. 

In  the  case  of  Prudhomme  v.  Henry,  6  La. 
Ann.  700.  it  was  held  that,  where  a  liquidat- 
ing partner  after  dissolution  has  borrowed 
money  to  pay  the  debts  of  the  firm,  the  part- 
nership is  liable  so  far  as  the  evidence  shows 
that  the  money  was  used  for  the  benefit  of  the 
firm.  In  the  last  two  cases  the  partnerships 
were  not  insolvent,  and  the  question  arose  as 
between  the  partners.  The  courts,  however, 
recognized  the  claim  of  the  lender  as  onewhidi 
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ought  to  be  paid  by  the  partDerahip.  In  the 
case  under  coDsideratioo  It  is  true  that  the 
partnership  is  insolvent,  and  the  question  arises 
as  between  the  Bank  and  creditors  of  the 
partnership,  but  the  creditors  have  not  been 
tianned  or  prejudiced  by  the  action  of  the 
Bank  in  loaning  the  money  to  the  survivor,  for 
the  assets  were  increased  in  value  to  the  amount 
of  the  loan,  and  the  money  drawn  out  of  the 
Bank  was  applied  in  extinguishment  of  the 
claims  of  the  creditors,  thus  reducing  to  that 
extent  the  liabilities  of  the  firm.  When  a  part- 
nership is  dissolved  by  the  death  of  a  partner 
the  survivor  is  entitled  to  the  possession  and 
'  control  of  the  joint  property  for  the  purpose  of 
closing  its  business,  and  to  that  end  and  for 
that  purpose  he  may,  according  to  the  settled 
principles  of  the  Law  of  Partnership,  admin- 
ister the  affairs  of  the  firm,  and  bv  sale,  mort- 
gage or  other  reasonable  disposition  of  the 
property  make  provision  for  meeting  its  obli- 
gations. He  may,  for  that  purpose,  borrow 
money,  and  give  a  valid  pledge  of  the  copart- 
nership property  for  its  re  pay  ment .  Williams 
V.  Whedon,  109  N.  Y.  888,  12  Cent.  Rep.  227; 
Emevon  v.  Server,  118  U.  S.  8-8,  80  L.  ed.  49- 
ql;  Fitzpairiek  v.  Flannagan,  106  U.  8.  648, 
27  L.  ed.  211;  Buteharl  v.  Dresser,  4  De  G.  M. 
&  G.  542,  10  Hare,  458;  Bradford  Cam,  Bkg. 
Co.  V.  Cure,  L.  R  81  Ch.  Div.  826. 

In  Ckue  v.  Beauregard,  99  U.  S.  119-124,  25 
L.  ed.  870,  871,  Mr.  Justice  Strong,  in  com- 
menting upon  the  rights  of  partners  in  a  suit 
involving  the  marshaling  of  the  assets,  says: 
"The  right  of  each  partner  extends  only  to  the 
share  of  what  may  remain  after  payment  of  the 
debts  of  the  firm  and  a  settlement  of  its  ac- 
counts. Growing  out  of  this  right,  or,  rather, 
included  in  it,  is  the  right  to  have  the  partner- 
ship property  applied  to  the  payment  of  the 
partnership  debts  in  preference  to  those  of  any 
individual  partner.  This  is  an  equity  that 
partners  have  as  between  themselves,  and  in 
certain  circumstances  it  inures  to  the  benefit 
of  the  creditors  of  the  firm.  The  latter  are 
.said  to  have  the  privilege  or  preference,  some- 
times loosely  denominated  a  'lien,'  to  have  the 
debts  due  to  them  iwid  out  of  the  assets  of  a 
firm  in  course  of  liquidation  to  the  exclusion 
of  the  creditors  of  its  several  members.  This 
equity  is  a  derivative  one.  It  is  not  held  or 
enforceable  in  their  own  right.  It  is  practi- 
cally a  subrogation  to  the  equity  of  the  indi- 
vidual partner,  to  be  made  effective  onlv 
through  him.  Hence,  if  he  is  not  in  a  condi- 
tion to  enforce  it.  the  creditors  of  the  firm  can- 
not be.  Rice  v.  Barnard,  20  Vt.  479;  York 
County  BanJes  App.  82  Pa.  446.  But  so  long 
as  the  equity  of  the  partner  remains  in  him,— 
so  long  as  he  retains  an  interest  in  the  firm  as- 
sets as  a  partner, — a  court  of  equity  will  allow 
the  creditors  of  the  firm  to  avail  themselves  of 
his  equity,  and  enforce  through  it  the  applica- 
tion of  those  assets  primarily  to  the  payment 
of  the  debts  due  them  whenever  the  property 
comes  under  its  administration." 

In  the  case  of  Saunders  v.  Reilly,  105  N.  Y. 
12,  7  Cent.  Rep.  59,  it  was  held  that  a  mere 
general  creditor  of  a  firm,  having  no  execution 
or  attachment,  has  no  lien  whatever  upon  its 
personal  assets.  That,  while  firm  creditors  are 
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entitled  to  a  preference  over  creditors  of  the  In- 
dividual members  of  the  firm  in  the  payment 
of  their  debts  out  of  the  asset/^  in  the  course  of 
liquidation,  tbeir  equity  is  not  held  or  enforce- 
able in  their  own  right,  but  is  a  derivative  one, 
practically  a  subrogation  of  the  equity  of  each 
individual  partner  to  have  the  firm  assets  ap- 
plied primarily  to  the  payment  of  its  debts; 
and  where  no  such  equity  exists  in  favor  of 
any  member  of  the  firm  the  firm  creditors  have 
none;  and,  therefore,  where  a  judgment  is  re- 
covered against  all  the  members  of  a  firm  upon 
a  joint  obligation,  but  not  an  indebtedness  of 
the  firm,  the  firm  property  may  be  levied  upon 
and  sold  on  execution  issued  on  the  judgment. 
See  also  Dimon  v.  Hazard,  82  N.  Y.  64;  Stun- 
ton  V.  Westover,  101 N.  Y.  265, 2 Cent.  Rep.  139; 
Kirhy  v.  Schoonrnaker,  8  Barb.  Ch,  46,  5  L.  ed. 
809;  Brmcn  v.  Higgini)otham,  5  Leitjb,  583.  27 
Am.  Dec.   618;    Peyton  v.  Stratton,  7  Gratt. 
880;  titMins  v.  Willa/rd,   53  Vt.   665.     It  ap- 
pears to  us  that  the  conclusion  is  warranted 
from  the  authorities  referred  to  that  where  a 
person  in  good  faith  loans  money  to  a  surviv- 
ing partner,  and  where  the  money  is  faithfully 
applied  by  such  partner  in  satisfaction  of  the 
liabilities  of  the  firm,  the  claim  becomes  one 
which  in  equity  should  be  paid  out  of  the  as- 
sets of  the  firm;  and  in  an  accounting l)et ween 
the  survivor  with  the  personal  representatives 
of  the  deceased  partner  equity  will  recognize 
the  right  of  the  surviving  partner  to  have  the 
money  so  borrowed  and  applied  by  him  re- 
paid out  of  tbe  assets  of  the  firm,  and  an  as- 
signment  so   directing    is    not    fraudulent. 
Attention  is  called  to  the  fact  tbat  the  deceased 
partner  left  a  will  making  the  survivor  his  sole 
devisee  and  legatee,  and  it  is  claimed  that  he 
left  no  individual  debts.     If  this  were  so,  it  is 
not  apparent  that  it  would  affect  tbe  equities 
of  the  bank;  but  the  evidence  is  silent  upon 
tbe  question  as  to  whether  or  not  tbe  deceased 
left  individual  debts.     The  referee  refused  to 
so  find,  and  we  cannot  assume  that  there  were 
none.    It  may  also  be  claimed  tbat,  tbe  firm 
being  insolvent,  the  survivor  has  no  equities  to 
which  the  Bank  can  be  subrogated  for  the  rea- 
son thai  he  is  liable  individually  for  the  pay- 
ment of  tbe  firm  debts.    But  tbe  Bank  is  not 
asking  for  any  relief  by  way  of  subrogation;  it 
is  only  defending  the  provision  already  made 
for  it  in  the  assignment  from  tbe  claim  of  fraud. 
Even  though  both  tbe  firm  and  the  survivor 
were  insolvent,  the  survivor  still  had  the  right 
to  have  his  contract  recognized,  and  to  sny 
which  of  the  creditors  should  be  paid  first,  and 
to  so  provide  in  his  assignment.     WiUiams  v. 
Whedon,  supra. 

It  follows  tbat  t?ie  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide 
the  final  award  of  costs.  All  concur,  except 
Vann,  J.,  dissenting,  and  Potter,  J.,  not 
voting. 

V»nn,  J.,  dissents  upon  tbe  ground  tbat 
the  note  preferred  in  tbe  assignment  as  a  firm 
debt  was  simply  tbe  individual  debt  of  the 
surviving  partner,  who,  as  he  did  not  bind  tbe 
firm  in  creating  the  debt,  could  bind  neither  it 
nor  its  property  by  directing  payment  out  of 
the  firm  assets. 
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WAaHmOTOn  SUPHBMB  COUBT. 


Not.. 


WASHINGTON  SUPREME  COURT. 


CITY  OF  OLYMPIA,  Appt,, 

C.  B.  MANN. 
(...-Wash.....) 

1.  An  ordinanee  egtahHahtng  lire  limito 

within  whloh  wooden  bulldingB  cannot  be  erected 
is  authorized  by  a  city  charter  ffiving  the  city 
power  tx>  make  reirulations  for  the  prevention  of 
fire,  provided  such  means  are  proper  or  necessary 
to  the  accomplishment  of  the  end  in  view. 

8.  Where  »  eity  ie  i^^weii  power  to  make 
regulations  for  the  prewentlon  of  lire 
and  the  propriety  or  necessity  of  the  methods  to 
be  pursued  to  accomplish  that  object  is  left  to 
the  discretion  of  the  council  the  courts  will  not 
be  warranted  in  setting  aside  as  Improper  an  or- 
dinance adoptinsr  means  which  the  council  has  by 
its  acts  declared  proper. 

8*  A  court  shcNild  not  set  aelde  a  mnnid- 
pal  ordinance  for  nnreaeonableneast 
unless  it  is  manifestly  so  on  its  face,  or  is  based 
on  fraud,  or  was  passed  In  wanton  disregard  of 
private  rights,  or  exceeded  the  power  of  the  coun- 
oU. 

4.  The  reeerration  bjr  a  city  conncil  to 
itself*  in  an  ordinance  establishing  fire  limits 
within  which  the  erection  of  wooden'  buildings  is 
prohibited,  of  the  right  to  grant  special  permits 
for  the  erection  of  such  buildings  within  such 
limits  does  not  make  the  ordinance  so  unreaeon- 
able  as  to  render  it  void. 

{Stiles^  J.,  dissenti/rom  proponUion  h,) 


(November  81,18901) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Thurston  County 
overruling  a  demurrer  to  the  complaint  in  an 
action  brought  to  enjoin  defendant  from  inter- 
fering with  the  erection  by  plaintiff  of  a  wood- 
en bSlding  within  the  fire  limits  established  by 
a  city  ordinance.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesers.  Charles  H.  Ayer  and  B.  F.  Den- 
nlson*  for  appellant: 

The  charter  gives  the  City  power  to  make  reg- 
ulations for  the  prevention  of  accidents  by  fire. 

This  includes  the  power  to  establish  "Dre 
limits"  and  to  prohibit  the  erection  of  wooden 
buildings  therein. 

Oreen  v.  Gape  May,  41  N.  J.  L.  45;  Maeon 
V.  Patty,  67  Miss.  878. 

The  propriety  and  mode  of  exercising  the 
power  is  a  question  solely  for  the  legislative 
body  exercising  it. 

KnooBtiUe  v.  Bird,  12  Lea,  121,  47  Am.  Rep. 
826;  State  Y,  Mott,  61  Md.  297, 48  Am.  Rep.  105. 

Courts  will  not  investigate  the  reasonably 
ness  of  an  ordinance  unless  the  same  is  plainly 
and  clearly  unreasonable  on  its  face. 

Horr  &  Bemis,  Mun.  Pol.  Ord.  ^§  127,  120. 

Courts  refuse  to  interfere  with  the  exercise 
of  discretion  by  the  municipality  except  in 
cases  of  gross  abuse. 

Van.  Baalen  v.  PeopU,  40  Mich.  258;  Ex 
parte  Delaney,  48  Cal.  478;  Ex  parte  Smith,  88 
Cal.  709;  Dillon.  Mun.  Corp.  94,  96. 


Note.— Poirer    of  muniMpallty  to    prescribe  JIre 

HmiU  and  prohtbit  the  erection  of  wooden  buOd- 

inofs  thereitt. 

In  Kllnffler  v.  Bickel,  10  Cent.  Bep.  881,  117  Pa. 
888,  Paxson,  J.,  says :  *'  No  one  at  this  day  doubts 
the  power  of  the  Legislature  to  prohibit  the  erec- 
tion of  wooden  buildings  within  the  limits  of  a  dty 
or  borough,  nor  that  the  Legislature  may  confer 
the  same  power  upon  municipal  corporatioos  such 
as  cities  and  boroughs.**  See  also  Com.  v.  Tewks- 
bury,  11  Met.  58. 

The  leading  case  upon  the  topic  appears  to  be 
Respublica  v.  Duquet,  8  Feates,  488,  which  upheld 
a  law  directing  the  corporation  of  Philadelphia  to 
pass  ordinances  to  prevent  the  erection  of  wooden 
buildings  in  certain  parts  of  the  city  as  they  might 
think  proper. 

As  to  wLat  is  necessary  to  Invest  a  municipality 
with  the  power,  there  is  some  diversity  of  opinion. 
The  two  cases  in  which  the  question  was  first  de- 
cided—Wadleigh  V.  Gilman.  12  Me.  403,  and  Hudson 
V.  Thome.  7  Paige,  261, 4  L.  ed.  148— seem  to  directly 
conflict.  The  former  holds  that  a  city  charter  au- 
thorizing the  common  council  to  ordain  and  es- 
tablish such  acts,  laws  and  regulations,  not  incon- 
sistent with  the  laws  of  the  State,  as  shall  be  need- 
ful to  the  good  order  of  said  body  politic,  would 
permit  the  passage  of  an  ordinance  prohibiting  the 
erection  of  wooden  buildings  within  certain  limits. 
The  following  cases  have  held  that  the  power  to 
prevent  the  erection  of  wooden  buildings  was  con- 
ferred by  a  general  welfare  clause,  with  the  addi- 
tion, perhaps,  of  special  authonty  "*  to  secure  the 
prevention  of  fire:**  Salem  v.  Maynes,  128  Mass. 
S72;  Alexander  v.  Greenville,  54  Miss.  669;  Ford  v. 
Thrailklll,  84  Ga.  ISO;  Charleston  v.  Reed,  27  W.  Va. 
687. 

Hudson  V.  Thome,  suprcK,  on  the  other  hand,  held 
that  charter  authority  *^  to  adopt  and  establish  such 
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regulations  for  the  prevention  or  suppression  of 
fires  as  might  be  necessary**  did  not  confer  author- 
ity to  restrict  the  erection  of  wooden  or  frame 
buildings  within  the  city.  This  decision  was  stated 
to  t>e  dbiter  dMvm  in  the  subsequent  case  of  TrOy 
V.  Winters,  2  Hun,  64. 

Pye  V.  Peterson,  46  Tex.  aifi,  however,  followed 
the  doctrine  hinted  at  in  Hudson  v.  Thome,  Sttpro. 
by  holding  that  without  an  express  grant  of  power 
a  city  cannot  establish  fire  Umlts  and  declare  wood- 
en buildings  erected  therein  to  be  nuisances.  See 
also  Kneedler  v.  Norristown,  100  Pa.  871;  Charleston 
V.  Reed,  supra. 

In  the  following  cases  the  municipal  charter  or 
the  general  laws  have  been  held  sufficient  to  au- 
thorise the  establishment  of  fire  limits  by  the  m.a- 
nldpallty.  Ex  parte  Fiske,  72  Osl.  125;  MoCloshey 
v..  Krellng,  76  Oal.  511:  Knoxville  v.  Bird,  12  Lea, 
121;  Hine  v.  New  Haven,  40  Conn.  478. 

Brady  v.  Northwestern  Ins.  Co.,  11  Mich.  42Bi 
seemed  to  expand  the  doctrine  a  little,  holding  that 
the  City  of  Detroit  had  power  to  pass  ordinances 
establishing  fire  limits  within  which  the  rebuilding 
or  repair  of  wooden  buildings  should  be  forbidden, 
although  no  charter  authority  is  referred  to  and 
there  is  no  Intimation  that  such  authority  Is  neces- 
sary. 

Monroe  v.  Hoffman,  29  La.  Ann.  6SL  held  that 
municipal  corporations  had  inherent  power,  inde- 
pendent of  legislative  grant,  to  forbid  the  erection 
of  buildings  with  combustible  materials  within  the 
densely  built-up  parts  of  the  town.  This  doctrine 
was  cited  with  approval  in  Baiungartner  v.  Hasty, 
100  Ind.  575. 

The  general  question  of  the  power  to  establish 
fire  limits  was  raised  In  Keokuk  v.  Scroggs,  80 
Iowa,  447,  and  denied  under  a  charter  fully  as  broad 
as  many  which  other  courts  have  held  to  confer 
such  power,  the  court  placing  its  ruling  upon  the 
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A  muDicipel  corporatioo  has  ioherent  power, 
independeot  of  any  legtelative  Rrant,  to  pro- 
hibit the  erection  of  wooden  buildings  in  the 
densely  built-up  parts  of  a  city. 

Monroe  t.  H^man,  29  La.  Ann.  651,  SB 
Am.  Rep.  845;  Horr  &  Bemis,  Mun.  PoL  Ord. 

t221. 2^;  Dillon,  Mun.  Corp.  g  80,  and  niote; 
Tbier  V.  CkmfwUy,  118  U.  8.  27,  28  L.  ed. 
923. 

Municipal  corporations  with  power  to  pro- 
vide for  the  safety  of  their  inhabitants  may 
establish  "fire  limits,"  and  prevent  erection 
therein  of  wooden  buildings. 

1  Dillon,  Mun.  Corp.  g  405;  Wadleigh  v. 
Gilman,  12  Me.  403. 

The  council  must  necessarily  exercise  judg- 
ment and  discretion  in  granting  permits,  and 
when  this  power  is  not  clearly  abused  and 
made  a  pretext  for  doing  a  wrong  to  an  indi- 
vidual, courts  will  not  interfere  with  munici- 
pal discretion. 

1  Dillon,  Mun.  Coip.  %  94,  and  n(4e$;  Van 
Baalen  v.  People,  &  parte  De  Laney  and 
Barbier  v.  Cannolty,  iupra;  Soon  Hing  v. 
Crowley,  113  U.  S.  708,  28  L.  ed.  1146. 

Courts  are  bound  to  presume  that  the  cor- 

S orate  authorities  will  properly  exercise  the 
iscretion  with  which  tney  are  clothed,  and 
that  they  had  sufficient  reasons  for  doing  the 
act  the  result  of  such  discretion. 

Iks  Moinea  Gas  Co.  v.  Dee  Moinee,  44  Iowa, 
508.  24  Am.  Rep.  756;  Dillon.  Mun.  Corp.  k  94, 
note;  Vanderbilt  ▼.  Adame,  7  Cow.  349;  King 
V.  DatenpoTt,  98  111.  305;  Monroe  v.  Hoffman, 
29  La.  Ann.  651;  Salem  v.  Maynee,  123  Mass. 
372;  Brady  v.  Horthfoe^ern  Ine.  Go,  11  Mich. 


426;  Soon  Hing  v.  Crowley,  113  U.  S.  703,  28 
L.  ed.  1145. 

Mr.  J.  W.  Robinson  and  Ca^nnarnch 
U  Fiteh  for  appellee. 

▲aderst  Ch,  J.,  delivered  the  opinion  of 
the  court: 

Appellee,  being  the  owner  of  a  vacant  lot  on 
Fourth  Street,  in  Olympia,  described  as  lot  1 
in  block  24  of  the  Town  (now  City)  of  Olym- 
pia, and  being  desirous  of  erecting  thereon  a 
two-story  frame  building  to  be  used  as  store- 
rooms and  offices,  applied  to  the  city  council 
of  said  City,  in  accordance  with  section  8  of 
Ordinance  No.  304  of  said  City,  entitled  '*  An 
Ordinance  Defining  the  Fire  Limits,  and  to  Pro- 
tect Property  from  Fire."  approved  April  24, 
1889,  for  a  permit  to  erect  said  building.  The 
said  lot  beinff  within  the  fire  limits,  as  estab- 
lished by  said  ordinance,  the  city  council  re- 
fused permission  to  erect  the  proposed  build- 
ing, and  notified  appellee  not  to  undertake  the 
erection  of  the  same.  Appellee  thereupon 
brought  this  action  to  perpetually  enjoin  and 
restrain  the  City  and  its  officers  from,  in  any 
manner,  enforcing,  or  attempting  to  enforce, 
said  ordinance  against  him  or  his  employes 
laboring  upon  said  building.  In  his  com- 
plaint he  alleges  substantially,  in  addition  to 
the  facts  above  mentioned,  that  the  boundaries 
of  said  fire  limits,  as  fixed  by  said  ordinance, 
are  unreasonable,  injurious  and  inequitable,  and 
the  same  wias  passed  with  a  desire  to  force 
brick  and  stone  buildings  on  Fourth  and  Main 
Streets,  and  increase  the  value  of  neighboring 
property  at  the  expense  of  those  intending  to 


fisct  that  the  charter  had  been  amended  and  the 
powers  of  the  oorporatlon  restricted  and  defined. 

The  Louisiana  court  does  not  seem  inclined  to  ex- 
tend the  doctrine  of  Monroe  v.  Hoffman,  mipm,  for 
In  State  v.  Schuchardt,  42  Ia.  Ann.  48«  without  men- 
tioning the  former  case,  it  heid  that  a  cliarter  au- 
tliority  to  prevent  the  reconstruction  In  wood  of 
old  buildings  within  the  fire  linUts  did  not  author- 
ize the  forbiddingr  of  necessary  repairs  to  such 
buildings  with  the  same  kind  of  materiais  used  in 
the  original  construction,  in  this  case  the  use  of 
shingles  in  repairing  a  roof. 

ReaervatUm  of  power  to  permit  tmUding  within  the 
IbnUe. 

The  question  as  to  the  effect  of  a  reservation  of 
power  to  grant  permits  to  build  within  the  prohib- 
ited limits  does  not  appear  to  have  been  directly 
pasEed  upon. 

There  are  some  cases  in  which  the  question  has 
been  pasied  upon  incidentally,  as  Hlne  v.  New 
Haven,  40  Conn.  478,  where  an  ordinance  contain- 
ing such  a  reservation  was  held  Justified  by  the 
charter,  and  Welch  v.  Hotohkiss,  W  Conn.  140,  where 
the  requirement  of  a  license  fee  for  the  privilege 
of  building  within  the  prohibited  limits  was  held 
proper. 

Newton  v.  Belger,  8  New  Bug.  liep.  7»,  148  Mass. 
99S,  held  that  statutory  authority  to  pass  such  or- 
dinances regulating  the  construction,  material  and 
nee  of  buildings  as  are  necessary  *'  for  the  preven- 
tion of  fire  and  preservation  of  life/*  did  not  justi- 
fy the  passage  of  an  ordinance  that  '^o  person 
shall  erect,  alter  or  rebuild,  or  essentially  change, 
any  building  or  any  part  thereof  for  any  purpose 
other  than  a  dwelling-house,  without  first  obtain- 
ing in  writing  a  permit  from  the  board  of  alder- 
men.*^ The  court  said:  The  ordinance  ^*doee  not 
merely  forbid  the  erection  of  any  building  which 
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Is  haaardous  or  which  exposes  other  property  or 
persons  to  danger.  It  does  not  require  the  alder- 
men to  adjudicate  and  determine  that  it  is  neces- 
sary to  prohibit  any  proposed  building  for  the 
purpose  of  securing  the  prevention  of  fire  or  the 
preservation  of  life.  On  the  con  trary  It  gives  them 
the  power,  by  refusing  a  permit,  to  prevent  the 
erection  of  any  building  .  .  .  for  any  reason  which 
may  be  satisfactory  to  them.  .  .  .  They  may  re- 
fuse a  permit  because  in  their  opinion  it  is  desinu 
ble  that  certain  parts  of  the  city  shall  be  used  only 
for  handsome  dwelling-houses,  and  that  all  build- 
ings for  the  purposes  of  trade  should  be  excluded, 
though  in  no  sense  danfferoua.  .  .  .  The  ordinance 
is  broader  than  the  Statute  in  its  scope,  and  cannot 
be  Justified  as  a  reasonable  exercise  of  the  author- 
ity conferred  by  the  statute." 

Many  of  the  ordinances  contain  the  reservation 
clause  (sen  Keokuk  v.  Scroggs,  8B  Iowa,  447; 
KlUigler  V.  Bickel.  10  GenL  Rep.  388,  117  Pa.  8SS; 
Troy  V.  Winters,  2  Hun,  88),  while  others  do  not. 
See  Ford  v.  Thrallklll,  84  Oa.  168;  Douplass  v.  Com. 
2  Rawle,  fXSt;  Kneedler  v.  Norristown,  100  Pa.  868. 

To  bring  certainty  out  of  this  uncertainty  little 
help  can  be  had  from  decisions  on  analogous  ques- 
tions. Bven  cases  like  Ex  parte  Fiske,  72  Cal.  126, 
and  King  v.  Davenport,  08  111.  800,  which  held  a 
reservation  clause  valid  so  far  as  it  related  to  al- 
terations and  repairs  in  buildings  already  erected, 
are  of  little  assistance  since  many  reasons  exist 
for  permitting  repairs  which  would  not  Justify 
the  erection  of  new  buildings  and  the  question 
whether  alterations  and  repairs  should  be  allowed 
could  not  be  fixed  by  an  inflexible  rule  without 
working  much  needlefe  hardship,  while  it  would 
seem  that  a  rule  with  reference  to  fire  limits  and 
the  erection  therein  of  wooden  buildings  would  be 
much  more  Jupt  if  it  was  fixed  so  as  to  apply  equal- 
ly and  uniformly  in  all  < 
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improTe;  and  that  since  the  passage  of  said 
ordinancei  and  the  rejection  of  plaintiff's  ap- 
plication for  a  permit,  the  said  -City  has 
granted  permits  for  the  erection  of  wooden 
buildings  within  said  fire  limits,  but  not  on 
Main  or  Fourth  Streets,  whereby  the  danger 
of  conflagration  has  been  much  more  in- 
creased than  it  would  be  by  the  erection  of 
plaintiff's  desired  building;  that  said  ordinance 
IS  null  and  void;  that  the  said  City  had  and 
has  no  authority  to  create  or  msuntain  Are 
limits;  that  the  ordinance  is  void  also  for  want 
of  conformity  to  the  city  charter,  and  federal 
laws,  even  if  the  City  had  such  power,  that  a 
court  of  equity  should  prohibit  its  enforce- 
ment; that  the  City  has  no  authority  to  declare 
anything  a  nuisance,  and  only  has  authority  to 
abate  such  nuisances  as  are  known  and  defined 
by  statute.  \ 

The  complaint  further  sets  forth  the  penalty 
prescribed  by  said  ordinance  for  its  violation, 
and  avers  that  the  defendant,  the  Cityof  Olym- 
pia,  through  its  marshal,  threatens  to  arrest 
plaintiff,  and  all  those  who  may  be  found  at 
work  OQ  said  building;  that  he  has  a  large 
numl)er  of  men  employed  and  ready  to  com- 
mence work  on  said  building,  and  that  unless 
the  City  and  its  officers  are  restrained  and  pro- 
hibited from  enforcing  said  ordinance  plaintiff 
will  suffer  great  andT  irreparable  damage,  for 
which  there  Is  no  speedy  or  adequate  remedy 
at  law,  and  that  the  threatened  arrests  will  cre- 
ate great  and  vexatious  litigation.  To  this 
complaint  the  defendant  filed  a  general  de- 
murrer, which  was  overruled  by  the  court, 
and,  defendant  electing  to  stand  upon  the  de- 
murrer, judgment  was  rendered  for  plaintiff, 
from  which  defendant  appeals  to  this  court. 

We  are  therefore  called  upon  to  decide  the 
question  whether  the  city  ordinance  complained 
of  is  or  is  not  valid,  or,  in  other  words,  whether 
the  city  council  were  legally  empowered  to 
pa-^s  it.  This  ordinance,  after  setting  out  the 
boundaries  of  the  fire  limits  within  the  City, 
among  other  things,  provides  as  follows:  ''Sec. 
7.  No  wooden  building  shall  be  constructed 
within  the  fire  limits,  provided  that  the  city 
council  may  grant  permits  to  construct  wooden 
buildings  within  the  fire  limits  as  hereinafter 
provid^.  .  .  .  Sec.  10.  Any  person  who  shaJl 
erect,  or  cause  to  be  erected,  or  assist  in  the 
erection  of,  any  building  contrary  to  the  pro- 
visions of  this  ordinance,  or  shall  maintain  and 
refuse  to  remove  any  building  erected  contrary 
to  the  provisions  of  this  ordinance  for  ten  days 
after  receiving  notice  to  remove  the  same  from 
the  fire  wardens,  shall,  upon  conviction  there- 
of, be  deemed  guilty  of  a  misdemeanor,  and 
be  fined  in  any  sumnot  greater  than  $100,  or 
be  imprisonea  in  the  city  jail  not  more  than 
thirty  days,  or  be  both  fined  and  imprisoned, 
at  the  discretion  of  the  court." 

This  ordinance  is  assailed  by  counsel  for  ap- 
pellee upon  the  ground  that  the  city  charter 
did  not  authorize  its  passage,  and  upon  the 
further  ground  that  it  is  unreasonable,  or 
rather  that  the  boundaries  of  the  fire  limits  are 
"unreasonable,  injurious  and  inequitable." 

Among  the  powers  granted  to  the  City  of 
Olympia  by  its  charter,  and  which  are  relied 
on  hf  appellant  to  sustain  the  ordinance  in 
question,  are  these:  "The  City  of  Olympia 
shall  have  power  to  make  regulations  for  the 
12  L.  R.  A. 


prevention  of  accidents  by  fire,  to  organize 
and  establish  a  fire  department,  and  make  and 
ordain  rules  for  the  government  of  the  same; 
to  provide  &fe  engines,  and  other  apparatus^ 
and  to  levy  and  collect  special  taxes  for  that 
purpose;  ...  to  prevent,  by  all  possible  and 
proper  means,  danger  or  risk  of  injury  or  dam- 
ages by  fire  arising  from  carele&sness,  ue^U 
gence  or  otherwise;  .  .  .  to  adopt  proper  ordi- 
nances for  the  government  of  the  City,  and  to 
carry  into  effect  the  powers  given  by  this  Act; 
.  .  .  and  the  City  of  Olympia  shall  have  such 
other  powers  and  privileges,  not  herein  spec- 
ially enumerated,  as  are  incident  to  municipal 
corporations  of  like  character  and  degree." 

The  learned  counsel  for  appellee  contends 
with  much  earnestness  that,  notwithstanding^ 
these  legislative  grants,  the  City  had  no  power 
to  enact  the  ordinance,  for  the  reason  tliat  the 
powers,  if  any,  conferred  by  the  charter  are 
general  in  their  nature,  and  that  a  special  grant 
of  power  is  necessary  to  authorize  the  estab- 
lishment of  fire  limits,  or  the  prevention  of  the 
erection  of  wooden  buildings  within  the  City. 
To  sustain  this  position  counsel  cites,  among 
others,  the  following,  as  especially  in  point: 
Keokuk  V.  Scroffgs,  89  Iowa,  447;  /ye  v.  Peter- 
son, 45  Tex.  812;  Kneedler  v.  Norristoun,  lOO 
Pa.  868;  Champaign  v.  Harmon,  98  111.  491, 
and  Hudson  v.  Thome,  7  Paige,  261,  4  L.  ed. 
148. 

In  the  case  of  Keokuk  v.  Seroggs  it  appears 
that  the  original  charter  conferred  a  ^neral 
power  upon  the  city  to  make  such  ordinances 
as  should  be  necessary  to  secure  the  city  and 
its  inhabitants  from  injury  by  fire.  This  char- 
ter was  amended,  and  the  amendment  con- 
tained a  full  and  specific  enumeration  of  the 
acts  which  the  city  might  do  for  the  purposes 
of  guarding  against  calamities  by  fire.  In  the 
enumeration  of  powers  in  the  amended  char- 
ter nothing  was  said  about  the  control  of  wood 
or  lumber  yards.  The  defendant  was  pros- 
ecuted for  the  violation  of  that  portion  of  the 
city  ordinance  relating  to  the  location  of  lum- 
ber yards  within  the  fire  limits.  And  the 
court  said:  "The  power  to  pass  an  ordinance 
requiring  the  rempval  of  a  lumber  yard  from 
a  specified  portion  of  the  city  is  not  expressly 
conferred  in  the  charter,  nor  can  it  be  claimed 
that  it  is  necessary  to  make  the  power  con- 
ferred available."  And  further  that  the  gen- 
eral provision  contained  in  the  original  charter 
has  become  absorbed  in  the  particular  enum- 
eration in  the  amendment.  "Therefore  what- 
ever power  is  conferred  upon  the  city  respect- 
ing fires  must  be  found  in  the  amendment  to 
the  charter."  There  being  neither  a  general 
nor  special  power  in  the  charter  authorizing 
the  city  to  enact  the  ordinance  as  to  lumber 
yards,  the  court  held  no  such  power  existed. 

The  case  of  Pye  v.  Peterson,  45  Tex.  812, 
was  a  case  involving  the  validity  of  a  fire  ordi- 
nance. The  charter  provi  'ed  generally  tbat 
the  city  might  have  power  to  "ordain  and  es- 
tablish such  acts,  laws,  regulations  and  ordi- 
nances not  inconsistent  witn  the  Constitution 
or  laws  of  this  State  as  shall  be  needful  for  the 
government,  interests,  welfare  and  good  order 
of  said  body  politic,"  also  "to  abate  and  re- 
move nuisances  and  to  punish  the  authors 
thereof  by  penalties,  fine  and  imprison ment, 
and  to  define  and  declare  what  shall  be  nuis- 
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ances."  Aod  the  court  said  that  "without  an 
express  grant  a  city  casnot  establish  fire  limits, 
declare  wooden  buildings  erected  therein  to  be 
nuisances,  and  provide  for  the  removal  of 
such  baildings  and  the  punishment  of  those 
ereclinff  them."  And  in  this  case  the  court 
also  said:  "The  form  of  the  ordinance  indi- 
cates that  it  was  framed  under  the  latter  clause. " 
And  the  point  really  decided  was  that  the  coun- 
cil had  no  power  to  declare  wooden  buildings 
to  be  nuisances. 

In  the  case  of  Kneedler  v.  Norriatown,  100 
Pa.  868,  the  court  says:  "The  charter  of  the 
Borough  of  Norristown  contains  no  authority 
to  the  council  to  enact  ordinances  prohibiting 
the  erection  of  wooden  buildings.  Kor  is 
there  anjrthing  in  the  grant  of  general  powers 
conferred  upon  the  borough  from  which  such 
an  authority  can  be  necessarily  inferred  or  to 
which  it  is  indispensable."  But  the  court  was 
apparently  influenced  in  its  decision  bv  the 
fact  that  the  Legislature  had  previously  as- 
sumed jurisdiction  of  the  subject,  and  had  ex- 
pressly enacted  that  wooden  buildings  should 
not  be  erected  on  certain  streets  of  the  town, 
which  fact  was  a  very  strong  reason  for  the 
conclusion  that  it  had  not  delegated  the  power 
claimed  to  the  boroufl^h  itself.  And  further, 
the  court  seems  to  concede  that  if  the  power 
to  enact  the  ordinance  had  been  conferred  by 
the  charter  of  the  borough,  or  could  neces- 
sarily be  implied  from  any  of  the  provisions 
thereof,  it  would  have  been  valid. 

The  controversy  in  the  case  of  Champaign 
V.  Harmon f  98  lu.  491,  arose  out  of  a  claim 
made  by  the  city  to  certain  real  estate  pur- 
chased by  it  at  a  tax-sale;  and  the  court  very 
properly  held  that,  while  the  city  had  the 
power  to  purchase  and  hold  real  estate  neces- 
sary for  corporate  purposes,  it  could  not  do  so 
for  the  purposes  of  speculation  without  special 
power  granted  to  that  end. 

The  case  of  Httdson  v.  Thorne,  7  Paige,  261, 
4  L.  ed.  148,  seems  strongly  to  support  the 
position  of  appellee.  Other  cases  are  also  cited 
by  counsel  bearing  more  or  less  directly  upon 
the  point:  but.  in  view  of  the  provisions  of  the 
charter  under  consideration,  and  of  the  decis- 
ions of  other  courts  of  high  standing  and  abil- 
ity to  the  contrary,  we  do  not  feel  bound  by 
these  decisions.  In  fact  we  do  not  think  they 
are  sustained  by  the  better  reason,  or  by  the 
weight  of  authority. 

Judge  Dillon  defines  the  powers  possessed  by 
municipal  corporations  to  be  il)  those  granted 
in  express  terms;  (2)  those  necessarily  or  fairly 
implied  in  or  incidental  to  the  power  given; 
and  (3)  those  essential  to  the  declared  objects 
and  purposes  of  the  corporation.  1  Dillon, 
Mun.  Corp.  4th  ed.  g  89. 

And  taking  this  to  be  a  correct  statement  of 
the  law,  it  follows  that  if  the  charter  of  Olym- 
pia,  either  expressly  or  by  necessary  or  fair 
implication,  gave  the  city  council  authority  to 
enact  the  fire  ordinance,  or  if  such  power  is 
essential  to  the  declared  objects  and  purposes 
of  the  municipality,  then  the  ordinance  ought 
to  be  sustained. 

The  power  to  do  a  particular  thing  may  be, 
and  often  is,  delegated  to  a  municipal  corpora- 
tion in  general  terms,  and  these  general  terms 
may  be  quite  as  broad  and  comprehensive  as  if 
expressed  in  specific  language.  In  the  case 
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before  us,  the  city  charter  confers  upon 
the  City  power  to  make  regulations  for  the 
prevention  of  accidents  by  fire,  and  to  pre- 
vent, by  all  possible  and  proper  means, 
danger  or  risk  of  injury  or  damages  by  fire 
arising  from  carelessness,  negligence  or  other- 
wise. And  if  these  expressions  of  the  Legis- 
lature did  not  expressly  authorize  the  council  to 
establish  fire  limits  within  the  City,  and  to  pre- 
vent the  erection  of  wooden  buildings  therein, 
such  power  is  certainly  fairly  impli^  in  what 
is  expressed,  provided  the  means  employed  are 
proper  or  necessary  to  prevent  accidents  or 
danger  or  risk  of  injury  or  damage  by  fire. 
The  propriety  or  necessity  of  the  methods  to  be 

Eursued  to  accomplish  the  object  sought  was 
\ti  to  the  discretion  of  the  council,  who  are  tbe 
representatives  of  the  people  themselves,  and 
who  are  the  sole  lefislative  body  of  the  corpo- 
ration. The  council  having  by  its  acts  declared 
the  ordinance  to  be  a  proper  one,  we  are  of  the 
opinion  that  this  court  is  not  warranted  in  set- 
ting it  aside  as  invalid.  In  fact,  it  is  held  by 
learned  courts  and  text- writers  that  municipali- 
ties have  inherent  power  to  pass  ordinances  for 
the  protection  of  its  citizens  from  fire,  without 
express  legislative  authority.  In  a  recent  work 
upon  the  subject  of  municipal  police  ordinances 
we  find  this  language:  "The  power  to  take 
all  measures  necessary  to  prevent  fires  and  their 
spread  is  of  prime  importance  to  the  citizens  of 
every  community.  It  belongs  to  that  class  of 
powers  exercised  for  self-preservation,  which 
are  inherent  in  every  municipality,  and  which 
do  not  need  the  authorization  of  an  express 
grant.  Every  precaution  poasible  should  be 
taken  to  prevent  the  destruction  to  property 
and  the  danger  to  life  incident  to  conflagration; 
and  for  this  purpose  as  great  a  degree  of  inter- 
ference with  personal  rights  is  permitted  as  un- 
der any  other  power.  t*rivate  interests  are  en- 
tirely subservient  to  the  public  safety."  "The 
first  preventive  step  taken  is  usually  to  pre- 
scribe fire  limits;  that  is,  territorial  limits  with- 
in which  it  shall  be  unlawful  to  erect  certain 
classes  of  buildings.  This  is  always  permissi- 
ble." "Owing  to"  the  extreme  importance  of 
such  regulations,  and  their  vital  interest  to  the 
community,  one  would  hardly  think  that  the 
power  of  erecting  fire  limits  in  a  thickly  built- 
up  district  would  ever  be  denied;  still  it  is  sur- 
prising to  note  that  two  courts  have  insisted 
that  express  authority  must  exist  for  such  reg- 
ulations. It  seems  that  their  regard  for  per- 
sonal rights  had  been  carried  to  an  unwarranted 
extent,  m  view  of  the  importance  of  preventing 
the  destruction  of  property  by  fire;  and,  great 
as  our  regard  must  be  for  their  reasoning  and 
conclusions,  the  rule  above  enunciated  seems 
to  be  the  true  one,  and  the  great  majority  of 
the  well-advised  decisions  tends  toits  support." 
Horr  &  Bemis,  Mun.  Pol.  Ord.  i^^  221,  222. 

In  the  case  of  Wadleigh  v.  Oilman,  12  Me. 
403,  the  court  held  that  an  ordinance  of  the 
city  government  of  Bangor  prohibiting  the 
erection  of  wooden  buildings  in  tbe  city  within 
certain  limits  was  within  the  authority  con- 
ferred, under  authority  in  the  charter,* Ho  ordain 
and  establish  such  acts,  laws  and  regulations, 
not  inconsistent  with  the  Constitution  and  laws 
of  the  State,as  shall  be  needful  to  the  good  order 
of  said  body  politic." 
Id  Alexander  v.  OreenvilU,  54  Miss.  659,  tbe 
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court  held  that  a  power  **to  provide  for  the 
prevention  and  extinguishment  of  fires"  im- 
plies a  right  to  establish  fire  limits. 

In  M(mroe  v.  Hoffman,  29  La.  Ann.  651,  it 
was  decided  that  a  municipal  corporation  has 
inherent  power,  independent  of  legislative 
grant,  to  forbid  the  erection  and  compel  the 
removal  of  buildings  formed  of  combustible 
materials,  within  the  densely  built-up  parts  of 
a  town.  And  in  Baumgartner  v.  Basty,  1(X) 
Ind.  575,  after  citing  authorities  sustaining  the 
proposition  that  municipal  corporations  possess 
inherent  power  to  prohibit  the  erection  of 
wooden  buildings  within  prescribed  limits,  and 
to  cause  their  removal,  at  pase  580,  the  court 
ssys:  'These  cases  rest  on  solid  principle;  for 
the  rule  has  always  been  that  a  municipal  cor- 
poration has  inherent  power  to  enact  ordinances 
for  the  protection  of  the  property  of  its  citizens 
against  fire. "  And  the  court  says  further:  '  'A 
legislative  Act  granting  authority  to  take  pre- 
cautions against  fire,  and  ordinances  passed  un- 
der such  an  Act  authorizing  the  removal  of 
wooden  structures  erected  within  forbidden 
limits,  are  little  more  than  express  declarations 
of  the  existence  of  powers  which  existed  at 
common  law,  and  are  necessarily  implied  in  the 
grant  of  a  charter  to  a  city."  rage  581.  See 
also  1  Dillon,  Mun.  Corp.  §  405.  We  will  not 
now  stop  to  notice  other  cases  cited  by  counsel 
to  the  same  efl'ect,  as  many  of  them  are  com- 
mented on  and  approved  in  the  cases  already 
mentioned  by  us. 

It  is  further  contended  by  counsel  for  appel- 
lee that  the  ordinance  is  unreasonable,  and 
therefore  void  for  that  reason  if  for  no  other. 
This  is  a  proper  question  for  the  court  to  deter- 
mine. The  ci  ty  council,  as  the  legislative  body 
of  the  municipality,  must  of  necessity  he 
vested  with  more  or  less  discretion  as  to  the 
reasonableness  of  the  means  necessary  to  effect- 
uate lawful  objects.  They  are  in  a  better 
position  than  the  court  to  judge  of  the  best 
course  to  pursue,  as  well  as  the  methods  best 
calculated  to  effect  desired  results,  and  the 
courts  should  not  set  aside  or  review  their  acts, 
unless,  upon  their  face,  they  are  manifestly  un- 
leasonabie,  or  based  upon  fraud,  or  passed  in 
wanton  disregard  of  private  rights,  or  are  in 
excess  of  the  power  of  the  council.  The 
motives  of  the  council  cannot  be  inquired  into, 
but  must  be  presumed  to  have  been  to  accom- 
plish the  natural  and  reasonable  result  of  their 
act.  We  see  nothing  unreasonable  in  the  ordi- 
nance, viewed  in  the  light  of  all  the  facts  be- 
fore us.  Its  burdens,  if  any,  are  cast  alike 
upon  all  persons  within  the  limits  of  the  district 
prescribed  by  it,  and  the  citv  council  had  law- 
ful authority  to  paae  it.  We  cannot  see  that 
it  is  unduly  oppressive,  or  that  it  discriminates 
against  any  particular  individual,  or  that  it 
was  passed  in  a  spirit  of  wanton  disregard  of 
proprietary  rights. 

For  the  foregoing  reasons,  the  judgment  of 
ifte  court  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance 
with  this  opinion.    So  ordered, 

Hojrt,  J, ,  concurs. 

Scott,/.; 

I  concur  in  all  that  is  said  in  regard  to  the 
power  of  the  City  of  Olympia  to  establish  fire 
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limiu,  and  concur  in  the  result  reached,  he- 
caused  it  appears  to  me  the  question  as  to  the 
invalidity  of  the  ordinance  upon  the  ground  of 
its  imreasonableness  is  not  properly  before  us 
in  this  case .  I  do  not  think,  however^  a  munic- 
ipality  has  the  power,  or  can  have  it  even  by 
express  legislative  enactment,  to  grant  or  re- 
fuse permission  at  its  pleasure  to  erect  wooden 
buildings  within  a  fire-limit  district  where  the 
same  are  prohibited  by  the  ordinance,  although 
an  attempt  is  made  therein  to  except  cases 
where  the  city  council  should  see  fit  to  grant 
a  speciid  permit,  unless  certain  rules,  r^:ula- 
tions  or  conditions  are  laid  down  by  ordinance 
which  apply  to  all  persons  alike,  and  are  con- 
clusive in  themselves;  that  it  cannot  exercise  the 
arbitrary  power  to  grant  such  a  permission  to 
one  person  and  refuse  it  to  another  under  like 
conditions  and  circumstances.  As  to  whether 
any  of  the  provisions  of  this  ordinance  have  this 
efl'ect,  or  might  be  so  applied,  and  if  so  whether 
the  entire  orainance  is  thereby  invalidated,  or 
rendered  void  only  in  so  far  as  it  relates  to  the 
granting  of  such  special  permits,  and  be  other- 
wise vaRd,  which  would  prohibit  the  erection 
of  all  wooden  buildings  within  the  prescribed 
district  without  exception,  I  desire  not  to  ex- 
press an  opinion  in  the  absence  of  an  argument 
of  the  particular  questions.  Powers  mnted 
to  a  municipalitv  must  be  reasonablv  and  fairlv 
exercised,  and  its  laws  made  applicable  to  all 
alike.  The  attempted  enforcement  of  power 
and  the  unreasonableness  and  injustice  of 
ordinances  whereby  a  different  result  could  be 
brought  about,  or  this  principle  violated,  can 
be  inquired  into  to  this  extent  at  least.  There 
was  no  attempt  to  attack  the  ordinance  upon 
this  ground  in  the  complaint,  but  it  is  all^;ed 
to  be  void  because  the  boundaries  of  the  nre- 
limit  district  as  fixed  therein  are  unreasonable, 
without  stating  the  facts  wherein  such  un- 
reasonableness consists. 

StUeSt  /.: 

I  dissent  No  objection  was  made  upon  the 
argument  here  to  the  discussion  of  the  question 
as  to  the  equality  and  fairness  of  sections  7-9  of 
the  Ordinance  which  it  was  assumed  was  raised 
by  paragraph  7  of  the  complaint,  and  to  my 
mind  those  sections  set  up  such  a  system  of 
arbitrary  control  of  buildings  in  the  City  of 
Olympia  by  the  council  as  is  not  entitled  to  be 
termed  reasonable.  The  establishment  of  fire 
limits  means  the  designation  of  a  tesritory  with- 
in which  wooden  buildings  must  not  be  erected. 
But  this  ordinance,  while  it  designates  limits, 
and  says  that  no  wooden  building  shall  be 
constructed  therein,  clearly  shows  oy  its  con 
text  that  that  was  not  its  real  purpose.  The 
true  pufpose  of  it  was  to  compel  every  person 
desiring  to  erect  a  wooden  building  to  fo  before 
the  council,  which  retained  within  itself  the 
power  to  say  whether  he  should  erect  it  or  not, 
not  according  to  any  fixed  rules  of  determina- 
tion, under  which  all  applicants  would  be 
treated  alike,  but  without  rules  or  regulations 
whereby  favoritism,  or  influence,  or  other 
motives  not  proper  to  the  determination  of  such 
a  question,  might  enter  into  and  actually  deter- 
mine it.  If  there  were  to  be  exceptions  to  the 
ordinance,  the  exceptions  should  have  been  de- 
clared, and  regulations  made  under  which  they 
could  have  been  availed  of.    If  there  was  ter- 
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litory  embraced  in  the  ordinsnoe  iriUua  which 
it  was  not  expected  to  enforce  the  ordinance, 
by  reason  of  its  unsettled  condition,  it  was  un- 
reasonable to  so  embrace  it,  and  the  limits 
should  not  have  been  extended  over  it  until 
such  time  as  the  conditions  were  proper  for 
such  extension.    I  concur  in  holding  that  the 


CitY  of  OlYmpia  has  the  power  to  ordain  fire 
ImiiliiiniifiedinitBcharta';  butlcaniioeagree 

that  such  an  ordinance  was  CYer  contemplated 
by  the  Legislature,  and  therefore  hold  the 
court's  action  in  overruling  the  demurrer  to 
have  been  eminently  right. 


GEORGIA  SUPREME  COURT. 


£.  LYONS,    Treasurer   of   Antioch   Baptist 
Church,  et  al.,  Piffs,  in  Err., 

PLANTERS'  LOAN  &  SAVINGS  BANK. 


.Ga.. 


*!•  Demnrrliiff  geiifirally  to  the  plaintllTs 
petition  is  pleadlnir  to  the  merita.  After  appear- 
ance at  the  flrit  term,  and  demurrlnflr  ffeneraJly 
at  a  subsequent  term,  it  is  too  late  to  raise  the 
question  of  service  by  motion  or  otherwiM. 

8*  Tbe  omljMioii  of »  prmjmr  for  proce— 
is  amendable,  and  is  waived  by  appearance  and 
pleading. 

8.  Tbe  orlfiiml  petttton  ooatained 
enough  to  amend  by,  and  the  amendment  al- 
lowed was  proper. 

4.  The  petitloii  mm  amended  eaabimeed 
»  came  of  actloii*  A  promissory  note  sivea 
by  the  tmatees  and  oflBceri  of  a  church,  and  a  suit 
thereon  prosecuted  to  judgment  against  the  maJc- 
ere,  will  not  neoesurily  extinguish  a  debt  of  the 
church  for  which  it  was  given.  The  question  of 
fact  whether  it  was  given  In  payment,  or  as  col- 
lateral only,  remained  open. 

6*  A  dnir^  ■iteandedtfloe  ma^  be  aqld 
to  pay  the  salary  of  the  pastor.  In  contempla- 
tion of  law.  Justice  is  not  only  a  cardinal,  but  the 
pontifical,  virtue. 

6.  It  ifl  doubtfU  wbeiher  tbe  Fovrtb 
XklYilty  Rulet  touching  exhibits  to  pleadings, 
is  appUcable  in  its  full  force,  since  the  Act  of  li)87, 
establishing  uniformity  in  pieadlnir .  Whether  so 
or  not,  the  right  result  of  a  case  on  its  merits  will 
not  be  disturbed  because  the  record  of  a  Judg- 
ment referred  to  in  the  petition  was  not  copied 
and  annexed  as  an  exhibit. 

7.  Wbere  tbe  m«teii»l  fact  in  contro- 
▼eray  im  only  tbe  existence  of  tbe  debt. 
the  Judge  may  decree  the  apppropriate  equitable 
relief  under  the  allegations  of  the  pleadings  and 
the  admissions  of  the  answer,  upon  a  verdict  of  the 
Jury  finding  in  favor  of  the  plaintiff,  so  much  for 
principal  and  so  much  for  interest.  The  decree 
rendered  in  this  case  that  the  church  property  be 
sold  by  the  sheriff,  the  proceeds  applied  to  the 
debt,  and  the  surplus,  If  any,  turned  over  to 
the  tmatee,  was  proper. 

(December  81, 1800.) 

ERROR  to  the  Superior  Court  for  Richmond 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  subject  church 
property  to  tbe  payment  of  a  debt  due  by  it  to 
a  former  preacher  for  unpaid  salary.  Jf- 
firmed. 

The  facts  are  stated  in  the  opinion. 

«Head  notes  by  Blecki^st,  CM.  J. 
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MtUT%.  Twii^fl^  Jh  Verdery  for  plaintiffs 
in  error. 

Mewn,  Cbarles  Z«  MeCord«  Leonard 
Pbiaiay  and  Foster  Jh  I<am>r  for  defend- 
ant in  error. 

Bleckley.  CK  /.,  delivered  the  opinion  of 
the  court: 

1.  The  first  thiDg  is  the  question  of  service. 
If  the  defendants  below  were  not  before  the  court 
in  a  way  to  bind  them,  and  if  they  presented 
that  objection  in  due  time  and  manner,  what 
was  done  as  the  outcome  of  the  proceedings 
would  have  no  final  result.  The  complaint  as 
to  service  was  that,  although  there  was  a  sub- 
poena annexed  to  tbe  original  bill,  there  was  no 
copy  of  that  subpoena  served  on  tbe  defend- 
ants, copies  of  the  bill  only  being  served.  The 
case  was  returnable  to  the  October  Term,  1888. 
At  the  appearance  term,  the  names  of  counsel 
for  the  defendants,  as  appealing  in  their  behalf, 
were  entered  on  tbe  bench  docket  On  April 
12,  1890,  the  defendants  demurred  to  the  peti- 
tion, ''because  said  petition,  and  the  matters 
therein  contained,  in  manner  and  form  as  there- 
in stated  and  Siet  forth,  are  not  suflScient  to  con- 
stitute a  cause  of  action,"  and  on  several  special 
grounds,  one  of  which  was  "because  there  is 
no  copy  process  annexed  to  any  of  the  copy 
petitions  served  upon  defendants."  Tbe  spec- 
ial demurrer  was  not  sworn  to  so  as  to  eniitle 
it  to  stand  or  be  treated  as  a  dilatory  plea,  in 
which  character  it  would  have  to  be  sworn  to. 
Code,  g  8466.  Of  course,  such  an  averment, 
as  a  ground  of  special  demurrer,  was  no  more 
than  blank  paper,  for  no  such  defect  as  want 
of  process,  annexed  to  the  copy  petitions 
served  on  defendants,  appeared  upon  the  face 
of  tbe  petition  or  elsewhere  in  the  record.  To 
demur  generally  to  a  petition  as  presenting  no 
cause  of  action  is  to  plead  to  the  merits  of  the 
case.  Here,  then,  was  appearance  and  plead- 
ing to  the  merits,  which  under  the  Code  was  a 
waiver  of  service, — a  waiver  which  would  have 
been  effective  had  there  been  no  process  even 
to  the  original  petition  nor  any  service  what- 
ever. Code,  §  8385.  After  this  it  was  too  late 
to  raise  the  question  of  service,  whether  bv 
motion  or  b}'  plea,  for  why  should  the  defend- 
ants invoke  the  judgment  of  tbe  court  on  tbe 
cause  of  action  bv  demurrer,  unless  they  were 
to  be  bound  by  that  judgment  when  rendered? 
The  demurrer  was  overruled  on  the  first  day  of 
the  April  Term,  which  was  the  2l8t  of  April, 
1890,  **upon  petitioner's  properly  verifying  the 
petition  and  amendments."  This  condition 
was  complied  with  on  the  29th  of  April,  and 
not  until  the  previous  day  was  any  sepsrate 
motion  made  to  dismiss,  because  no  copy  proc- 
ess was  attached  to  the  copy  petitions  served 
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upon  the  defendants.  An  additional  ground 
of  the  motion  then  made  was  because  the  sber- 
itf  failed  to  serve  the  defendants  personally 
with  a  copy  of  the  petition.  This  motion  was 
too  late,  as  coming  after  pleading  by  general 
demurrer  to  the  whole  action.  It  follows  that 
there  was  no  error  in  treatinfi:  the  defendants, 
in  all  the  subsequent  proceedings,  as  properly 
in  court. 

2.  We  think  this  was  true,  although  there 
was  no  prayer  for  process  either  in  the  original 
or  amended  petition,  since  all  such  defects  are 
now  amendable.  Code,  §  8479.  And  inas- 
much as  amendment  may  be  made  at  any  stage, 
even  after  verdict,  amendable  defects  are 
waived  by  appearance  and  pleading. 

3.  The  next  question  is  as  to  the  allowance 
of  an  amendment  to  the  plaintiff's  petition,  the 
amendment  beinj^  objected  to  as  introducing  a 
new  cause  of  action,  and  for  the  further  reason 
that  the  original  petition  contained  nothing  to 
amend  by.  Without  going  fully  into  the  con- 
tents of  either,  we  may  state,  in  general  terms, 
that  the  original  petition,  although  very  mea- 
f^e,  set  up  a  claim  to  have  the  church  property 
m  question  applied  to  the  payment  of  a  debt 
which  the  church  owed  to  a  former  pastor  for 
services  as  a  clergyman.  It  alleged  that  this 
debt  was  evidenced  by  a  promissory  note  exe- 
cuted by  the  trustees  and  officers  of  the  church, 
in  pursuance  of  a  resolution  passed  by  the 
church,  which  note  had  been  indorsed  by  the 
payee,  and  that  suit  in  favor  of  the  plaintiff 
was  then  pending  upon  the  note  in  the  City 
Court  of  Augusta.  An  injunction  was  prayed 
for,  the  object  of  which  was  to  prevent  any 
disposition  of  the  church  property  before  the 
result  of  that  suit  should  be  reached,  and  to 
hold  the  title  of  the  property  in  statu  quo  until 
the  further  order  of  the  court,  the  legal  title 
being  in  the  Perkins  Manufacturing  Company 
and  the  equitable  ownership  in  the  church. 
The  amendment  amplified  the  statements  as  to 
the  debt;  alleged  it  to  be  the  debt  of  the 
church;  averred  that  the  suit  on  the  note  had 
been  litigated,  had  resulted  in  a  judgment  in 
favor  of  the  plaintiff;  that  the  defendants  in 
that  suit  were  personally  insolvent,  and  that 
the  fi.  fa.  founded  on  the  judgment  had  been 
returned  nulla  bona.  It  prayed  that  the  church 
property  be  subjected  to  the  debt  as  the  debt 
of  the  church,  and  called  for  equitable  inter- 
vention because  the  legal  title  was  not  vested 
in  the  church,  nor  in  the  defendants  in  the 
common-law  judgment.  It  treated  that  judg- 
ment as  against  the  officers  and  trustees  of  the 
church,  in  their  personal  and  individual  charac- 
ter, and  not  in  their  character  of  trustees  and 
officers,  the  theory  of  the  plaintiff  evidently 
being  that  the  note  was  not  given  in  satisfac- 
tion or  extinguishment  of  the  debt  which  the 
church  owed  to  its  pastor,  but  only  as  collat- 
eral security  for  the  same.  The  original  peti- 
tion had  subserved  its  immediate  purpose  when 
the  amendment  was  offered.  It  had  kept  the 
title  to  the  church  property  in  statu  quo  until 
the  conunonlaw  suit  had  proved  fruitless. 
But  it  had  a  further  object,  which  was  to  ren- 
der that  property  available  for  payment  of  the 
debt  in  case  payment  should  not  be  realized 
out  of  the  collateral  note  and  the  suit  predi- 
cated thereon.  The  petition  was  therefore  a 
foundation  on  which  to  build  by  amendment,  I 
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in  case  further  equitable  proceedings  should 
become  necessary,  and  this  contingency  was 
realized  when  the  makers  of  the  note,  at  the 
end  of  legal  process  against  them,  proved 
insolvent.  '  The  matter  of  the  amendment  was 
thus  proper  material  for  a  supplemental  bill, 
and,  by  our  Code,  §  4181,  could  be  brought  in 
by  way  of  amendment.  We  hold,  therefore, 
that  <  the  court  did  not  err  in  allowing  the 
amendment. 

4.  The  amendment  which  we  have  discussed 
was  filed  on  the  18th  of  April,  1889,  nearly  one 
year  before  the  demurrer  was  interposed.  '  Did 
the  petition,  as  amended,  present  a  cause 
of  action?  The  parties  before  the  court  were 
the  Bank  (the  indorsee  of  the  note  given  by  the 
officers  and  trustees  of  the  church)  as  plaintiff ^ 
and  the  church,  represented  by  the  trustees, 
the  Perkins  Manufacturing  Company,  together 
with  the  indorser,  the  onginal  payee  of  the 
note,  as  defendants.  Thus  all  the  parties  inter- 
ested in  the  original  contract  between  the  church 
and  its  pastor,  and  in  the  ownership  of  the 
note  which  grew  out  of  that  contract,  were 
represented.  If  that  note  was  given  and 
taken,  not  in  extinguishment  of  the  church 
debt,  but  merely  as  collateral,  neither  the  note 
itself  nor  the  suit  and  judgment  thereon  in  the 
city  court  would  operate  as  a  discharge  of  the 
debt.     Wylly  v.  CoUins,  9  Ga.  224. 

The  petition  treats  the  debt  as  still  subsist- 
ing, and  as  one  to  be  paid  by  the  church,  now 
that  the  collateral  security  has  been  prosecuted 
to  a  return  of  nuUa  bona.  This  security  is 
both  legally  and  equitably  the  property  of  the 
Bank,  the  Bank  having  purchased  it  for  value. 
Such  being  the  case,  the  Bank  has  the  equi- 
table ownership  of  the  debt  owing  by  the 
church,  the  collection  of  which  out  of  the 
church  property  is  the  ultimate  object  of  this 
action.  The  question  of  fact  whether  the  note 
was  given  in  discharge  of  that  debt  or  only  as 
collateral  security  for  it  would  be  for  determi- 
nation by  a  jury,  and  that  question,  we  may 
assume,  was  properly  submitted  to  the  jury  on 
the  trisd  which  finally  took  place. 

5.  Treating  the  debt  as  unpaid,  can  the  church 
edifice  and  the  premises  on  which  it  stands,  the 
same  being  a  city  lot  in  the  City  of  Augusta, 
be  subjected  by  a  court  of  equity,  or  rather  by 
a  court  of  law  exercising  equitable  powers,  to 
its  payment?  The  church,  as  an  organization, 
is  the  Antiocb  Baptist  Church,  andf  the  equi- 
table ownership  of  the  proper iy  is  in  it,  or  in 
the  trustees,  which  represent  it  in  this  action. 
The  formal  legal  title  is  outstanding  in  the 
Perkins  Manufacturing  Company,  which  once 
had  claims  upon  the  premises  as  security  for  a 
debt  now  satisfied.  Here,  then,  is  a  debtor 
having  some  property,  perhaps  sufficient  prop- 
erty to  discharge  the  debt.  Why  should  it  not 
be  so  applied?  If  any  debt  ought  to  be  pai*!, 
it  is  one  contracted  for  the  health  of  souls, — 
for  pious  ministrations  and  holy  services.  If 
any  class  of  debtors  ought  to  pay,  as  matter  of 
moral  as  well  as  legal  duty,  the  good  people  of 
a  Christian  church  are  that  class.  No  church 
can  have  any  higher  obligation  resting  upon  it 
than  that  of  being  just.  The  study  of  justice 
for  more  than  forty  years  has  impressed  me 
with  the  supreme  importance  of  this  grand  and 
noble  virtue.  Some  of  the  virtues  are  in  the 
natui-e  of  moral  luxuries,  but  this  is  an  abso. 
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lute  necessarj  of  social  life.  It  is  the  bog  and 
bomiDy,  tbe  bacon  and  beans  of  morality, 
public  and  private.  It  is  tbe  exact  virtue, 
bdn^  mathematical  in  its  nature.  Mercy ,  pity, 
chanty,  gratitude,  generosity,  magnanimity, 
etc.,  are  the  liberal  virtues.  They  flourish 
partly  in  voluntarr  concessions  made  by  the 
exact  virtue,  but  they  have  no  right  to  extort 
from  it  anv  unwilling  concession.  They  can 
only  supplicate  or  persuade.  A  man  cannot 
give  in  charity  or  from  pity,  hospitality  or 
magnanimity,  the  smallest  part  or  what  is 
necessary  to  enable  him  to  satisfy  the  demands 
of  justice.  It  is  ignoble  to  indulge  anv  of  the 
liberal  virtues  by  leaving  undischarged  any  of 
these  imperative  demands  against  us.  On  the 
credit  side  of  justice  we  can  make  any  sacrifice 
of  it  that  we  will,  but  on  the  debit  side  we  can 
make  none  whatever.  I  may  bum  as  an  offer- 
ing my  own  bull  or  lamb,  but  not  that  which 
rightfully  belongs  to  another  owner.  There  is 
nothing  more  exalted  than  a  strict  duty  and  its 
performance.  What  we  freely  give  cannot  be 
better  bestowed  than  what  we  pay  in  discharge 
of  a  perfect  obligation.  The  law  grants  ex- 
emptions of  property  to  families,  but  none  to 
private  corporations  or  collective  bodies,  lay  or 
ecclesiastical.  These  must  pay  their  debts  if 
they  can.  All  their  property,  legal  and  equi- 
table, is  subject.    Atlanta  v.  'Gra7it,  57  Ga.  846. 

We  think  a  court  may  well  constrain  this 
church  to  do  justice.  In  contemplation  of 
law,  justice  is  not  only  one  of  the  cardinal 
Tirtues.  it  is  the  pontifical  virtue.  Certainly  it 
is  an  energetic  measure  to  sell  the  church  to 
pay  the  preacher;  nor  would  it  be  allowable  to 
do  so  if  other  means  of  satisfying  the  debt 
were  within  reach.  But  the  plain  implication 
from  the  facts  alleged  is  that  the  church  has 
no  assets  other  than  this  property,  and,  on 
looking  into  the  answer,  we  find  that  the  an- 
swer makes  no  suggestion  of  any  other  assets. 

6.  Touching  that  ground  of  the  demurrer 
which  points  out  specially  that  the  plaintiff 
has  failed  to  annex  to  the  petition  a  copy  of 
the  record  upon  which  the  common-law  judg- 
ment therein  referred  to  is  founded,  we  need 
say  but  little.  It  is  doubtful  whether,  since 
the  Act  of  1887  for  imiformitf  of  pleading  in 
the  superior  court,  the  strict  equity  rule  for 
attaching  exhibits  any  longer  applies.  As  to 
how  that  rule,  while  in  force,  was  applied,  see 
Demere  v.  Seranton,  8  (Ja.  48;  HoUiday  v.  Bit/r- 
dim,  12  Ga.  417;  Oroee  v.  Fieid,  13  Ga.  24; 
Braicn  v.  Bedtcyve,  16  Ga.  67;  Miller  v. 
Saunders,  18  Ga.  492;  BehnY.  Young,  21  Ga. 
207;  Howard  Mfg,  Co,  v.  Water-Lot  Co,  89 
Ga.  574,  53  Ga.  689;  Patterson  v.  Turner, 
62  Ga,  674;  Oraham  v.  Dahlonega  0.  Min,  Co, 
71  Ga.  296;  MiUbank  v.  Penniman,  73  Ga.  186. 

It  may  be  observed  that  the  Fourth  Equity 
Rule,  as  it  stands  in  the  Code  (page  1854), 
seems  to  omit  the  word  "other"  in  the  second 
line,  as  will  appear  from  a  copy  of  the  Seven- 
teenth Equity  Rule  in  2  Ga.  484.  It  may  be 
that,  under  the  new  Act,  there  ought  to  be 
some  degree  of  conformity  to  the  rule  in  plead- 
ing all  material  records  and  documents  referred 
to  in  the  petition.  But  where  a  case  has  had 
a  right  result  in  tbe  court  below  on  the  merits, 
we  do  not  feel  called  upon  to  reverse  the  judg- 
ment simply  because  that  court  may  have  been 
too  liberal  to  one  of  the  parties  in  dispensing 
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with  the  formality  of  annexing  exhibits  to  the 
pleadings.  There  is  no  protmbilitv  that  the 
defendants  were  unacquainted  with  the  con- 
tents of  the  record  in  the  common-law  case,  or 
that  they  suffered  anjr  substantial  Injury  or 
disadvantage  in  the  omission  to  set  it  out  as  an 
exhibit. 

7.  The  verdict  of  the  ;|ury  was  as  follows: 
*•  We,  the  jury,  find  verdict  for  plaintiff,  prin- 
cipal $278.76,  interest  $97.60."  On  this  ver- 
dict the  court  entered  up  a  decree  to  the  effect 
that  the  debt  is  that  or  the  Antioch  Baptist 
Church;  that  the  property  is  subject  thereto: 
that  the  debt  be  a  lien  upon  it;  that  tbe  sheriff 
levy  upon  it,  under  and  by  virtue  of  the  decree, 
expose  it  for  sale  according  to  law,  and  execute 
title  to  the  purchaser;  that  out  of  the  proceeds 
of  the  sale  the  debt  and  all  costs  be  discharged, 
and  that  the  overplus,  if  any,  be  paid  over  to 
the  trustees  of  the  church;  also  that  the  de- 
fendant«  be  perpetually  restrained  and  enjoined 
from  disturbing  or  in  any  way  interfering  with 
the  title  of  saia  property,  or  the  sale  thereof, 
until  the  debt  and  costs  be  paid  off  and  dis- 
charged. This  decree  is  excepted  to  as  goin^ 
beyond  the  verdict,  and  as  being  unwarranted 
thereby  in  the  light  of  the  pleadings.  On 
looking  into  the  answer,  we  find  that  it  raised 
but  one  material  issue,  the  other  material  facts 
being  expressly  or  by  fair  implication  admitted. 
The  answer  insisted  that  the  note  on  which  the 
judgment  at  law  was  recovered  was  given  and 
received  in  full  satisfaction  and  extinguishment 
of  the  debt  due  from  the  church  to  the  pastor 
for  his  services,  and  that  the  note  was  executed 
by  the  makers  as  individuals,  and  not  as  officers 
of  the  church;  also  that  they  were  sued  as 
individuals,  and  judgment  recovered  against 
them  accordingly.  The  jury  having  found  in 
favor  of  the  plaintiff,  I  hey  must  necessarily 
have  determined  that  the  note  was  not  given 
in  extinguishment  of  the  debt.  This  was 
enough  to  warrant  the  court  in  decreeing  appro- 
priate relief,  adapted  to  the  allegations  of  the 
petition  and  the  admissions  of  the  answer. 
We  fail  to  perceive  that  the  relief  awarded  was 
inappropriate  or  otherwise  illegal.  The  decree 
devotes  the  property  to  the  payment  of  the 
debt,  by  judicial  safe  through  the  sheriff,  and 
directs 'the  surplus  proceeds,  if  any,  to  be  paid 
over  to  the  trustees  of  the  church.  We  think 
the  decree,  as  a  whole,  was  a  proper  one. 

Judgment  affirmed. 


BAIBD  et  al„  Plffs.  in  Err., 

BROOKIN. 
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*  Where  a  deed  conveyed  land  to  A.*  as 
trustee  for  B.  and  her  children  (B.  havlDgr  at 
the  time  of  Its  execution  no  children),-— Held,  that 
the  children  of  B„  bom  subsequently  to  tbe  exe- 
cution of  this  deed,  took  no  interest  thereunder. 

(February  28, 1801.) 
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defendant  in  an  action  brought  to  recovet-  pos- 
session of  certain  real  estate.    Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  W»  M.  Wimberly  and  Baoon  A 
Rutherford  for  plaintiffs  in  error. 

Messrs.  Depan  A  Bartlett  and  R.  W* 
Patterson  for  defendant  in  error. 

LQmpkiii,  J.,  delivered  the  opinion  of  the 
court: 

Maria  B.  Shivers,  by  a  deed  dated  December 
18,  1862,  in  consideration  of  $2,000,  conveyed 
certain  land  to  Charles  H.  Baird,  trustee  for 
Josephine  Baird  and  her  children,  "to  have 
and  to  hold  ...  to  the  only  proper  use,  bene- 
fit and  behoof  of  him,  the  said  Charles  H. 
Baird.  in  special  trust  for  the  sole  and  separate 
use  of  Josephine  Baird  and  her  children,  his 
heirs,  executors,  etc,  in  fee  simple."  At  the 
time  this  deed  was  executed  no  children  had 
ever  been  born  to  Mrs.  Baird,  but  since  then 
she  has  become  the  mother  of  several  children. 
This  case  was  submitted  to  the  Judge  below 
upon  a  construction  of  this  instrument,  the 
question  being  whether  or  not  these  children 
of  Mrs.  Baird,  bom  after  the  execution  of  the 
deed,  took  any  interest  thereunder  in  the  prop- 
erty. The  court  below  held  that  they  did  not, 
and  in  accordance  with  this  opinion  directed  a 
verdict  for  the  defendant.  It  is  conceded  that,  if 
the  court's  construction  of  the  deed  was  right, 
the  verdict  was  proper;  otherwise  it  was  not. 
We  are  of  the  opinion  that  the  ruling  of  the 
court  was  correct.  This  court  has  already  de- 
cided, in  the  case  of  Lofton  v.  MurcJiison,  80 
Qa.  891.  that  "a  will,  made  and  probated  in 
the  year  1847,  by  which  the  testator  devised  to 
his  daughter  certain  land,  'to  her  and  her 
children,  free  from  the  disposition  of  any 
future  husband '  (the  daughter  then  having  no 
children),  conveyed  to  her  an  absolute  fee; 
and  children  bom  to  her  after  the  testator's 
death  took  no  estate  under  the  will  by  way  of 
remainder  or  otherwise." 

The  case  of  Wiley  v.  Smith,  8  Ga.  651,  was 
one  where  a  testator  devised  property  to  his 
executors,  in  trast  for  his  son,  William  Brant- 
ley, and  his  children  (William  at  the  time  hav- 
ing no  children)  with  devise  over  to  the  heirs 
named  in  his  will  upon  William  dying  without 
having  a  child  or  children;  and  it  was  held 
that  William  took  an  estate  tail,  with  re- 
mainder to  the  heirs  named  in  the  will,  and 
this,  of  course,  under  our  Statute,  made  a  fee 
simple  in  William,  the  first  taker.  A  devise 
to  "A's  chOdren,  their  heirs  and  assigns  for- 
ever," vests  the  title  to  those  in  esse  at  tiie 
death  of  the  testator.  Wood  v.  MeQuire,  15 
Ga.  208. 

Upon  a  deed  conveying  land  to  Mills,  trus- 
tee lor  Mrs.  Mills  and  her  children  in  fee  sim- 
ple, it  waa  held  that  Mrs.  Mills  and  her  chil- 
dren then  in  life  took  the  land  as  tenants  in 
common,  and  that  it  did  not  go  to  her  during 
her  life,  with  remainder  to  her  children.  Lay- 
less  V.  Blackshear,  48  Ga.  827. 

Where  a  deed  was  made  bv  A,  conveying 

groperty  to  the  heirs  of  B  (the  latter  then  hav- 
ig  three  children  in  esse),  the  title  passed  to 
those  three  children,  and  after- bom  children  of 
B  took  no  interest.  Tharp  v.  Tarbrough,  79 
Ga.  882. 

The  case  of  Estm  v.  Beers,  82  Ga.  612,  was 
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one  in  which  a  deed  from  Gnzaway  B.  Lamar 
conveycii  property  to  G.  de  Kosset  Lamar,  in 
trust  for  himself  and  his  three  sisters  (naminr 
them),  tbe  portions  of  the  sisters  to  be  settlea 
upon  them,  so  as  not  to  be  responsible  for  the 
debts  of  any  husband  they  might  have,  **  but 
for  the  sole  use,  benefit  and  advantage    of 
each  of  these  sisters  and  their  child  or  chil- 
dren."   At  the  date  of  this  deed  one  of  the 
sisters  had  one  child,  and  the  others  had  none. 
In  that  case  the  precise  point  mied  was  that 
the  child  in  existence  when  the  deed  was  made 
took  an  interest,  as  tenant  in  common,  with  hia 
mother;  but   Chief  Justice  Bleckley  also  re- 
marked that  "tbe  daughters  who  had  no  child 
or  children  took  an  estate  severally  to  them- 
selves in  fee  simple."    While  this  remark  was 
obiter,  it  shows  the  bent  of  the  court's  mind  a( 
the  time,  and  is  now  adopted  as  sound  law. 
The  head  note  in  that  case  is  manifestly  incor- 
rect, as  even  a  casual  reading  of  the  case  will 
show.    In  addition  to    what   it  contains,   it 
should  also  be  made  to  recite  that  the  convey- 
ance was  to  G.  de  Rosset  Lamar,  in  trust  for 
himself  and  his  three  sisters,  and,  as  to  the  latter 
for  the  sole  use.  etc. "  of  them  and  their  child  or 
children."  lnWild'sCase,fiCoke,tl,  the  second 
head  note  is  as  follows:    "A  devise  to  B,  and 
to  his  children  or  issues.  B  having  no  issue  at 
the  time  of  the  devise,  is  an  estate  tail;  other- 
wise when  he  has  issue  at  the  time; "  and  these 
comments  are  made  thereon:    "And  therefore 
this   difference  was  resolved  for  good  law: 
that  if  A  devise  his  lands  to  B  and  to  his  chil- 
dren or  issues,  and  he  hath  not  any  issue  at  the 
time  of  the  devise,  that  the  same  is  an  estate  tail; 
for  the  intent  of  the  devisor  is  manifest  and 
certain  that  his  children  or  issues  should  take, 
and  as  immediate  devisees  they  cannot  take, 
because  they  are  flot  in  rerum  natura,  and  by 
way  of  remainder  they  cannot  take,  for  that 
was  not  his  intent,  for  the  gift  is  Immediate, 
therefore  there  such  words  shall  be  taken  as 
words  of  limitation,  scil.,  as  much  as  children 
or  issues  of  his  body,  for  eveir  child  or  issue 
ought  to  be  of  the  l)ody;  and  therewith  agrees 
a   case,  Trin.   4  Eliz.,  reported  by  Seryeant 
Bendloes.  where  the  case  was  that  one  devised 
land  to  husband  and  wife,  'and  to  the  men 
children  of  their  bodies  begotten,'  and  it  did 
not  appear  in  the  case  that  uiey  had  any  issue 
tnale  at  the  time  of  the  devise;  and  therefore 
it  was  adjudged  that  they  had  an  estate  tail 
to  them  and  the  heirs  males  of  their  bodies: 
but  if  a  man  devises  land  to  A  and  to  his  chil- 
dren or  issue,  and  they  then  have  issue  of  thcdr 
bodies,  there  his  express  intent  may  take  effect, 
according  to  the  rale  of  the  common  law,  and 
no  manifest  and  certain  intent  appears  in  the 
will  to  the  contrary."    Following  WikTs  Case, 
and  citing  it  as  authority,  is  the  case  of  Bynq 
V.  Byng,  10  H.  L.  Cas.  170,  where  it  was  held 
that  "  when  there  is  a  devise  of  land  to  A  B 
and  his  children,  and  at  the  time  of  the  devise 
he  has  no  child,  the  word  '  children '  is  prima 
facie  a  word  of  limitation,  and  the  first  tfl^er 
shall  have  an  estate  tail."    In  this  case  concur- 
ring opinions  were  delivered  by  Lord  Chaned- 
lor  Westbury  and  Lords  Cranworth  and  Kings- 
down,  an  upholding  the  rale  in  WikTs  Case, 
and  reaffirming  the  doctrine  therein  stated,  as 
expressed  above.    See  also  ihoeetapple  v.  Bin- 
don,  2  Vera.  586. 
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The  learned  counsel  who  so  ably  argued  this 
case  for  the   plaintiff  in  error  undertook  to 
take  it  out  of  the  rule  in  WUd's  Case  on  three 
grounds:    (1)  because  the  instrument  now  un- 
der consideration  is  a  deed,  and  not  a  will,  and 
for  this  reason  a  different  rule  of  construction 
should  be  applied;  (2)  because  in  the   deed 
from  Mrs.  Shivers  a  trustee  is  appointed,  and 
the  conveyance  made  to  him,  instead  of  Mrs. 
Baird  and  her  children  directly,  whereby  the 
estate  might  be  preserved  till  children  should 
be  born;  and  (8)  because,  as  he  argued,  it  was 
a  reasonable  inference,  from  the  terms  of  the 
deed  itself,  that  the  maker  intended  to  include 
in  its  benefits  the  after-bom  children  of  Mrs. 
Baird.    Taking  these  propositions  in  thetr  or- 
der, we  will  nrst  discuss  whether  or  not  it 
makes  any  difference  that  the  paper  In  question 
is  a  deed  mstead  of  a  will.    Under  our  system 
we  do  not  think  this  fact  should  vary  the  rule 
of  construction.    In  the  several  chapters  of 
our  Code  relating  to  the  creation  of  estates,  it 
seems  immaterial   whether  those  estates  are 
made  by  will  or  by  deed.    I  refer  especially  to 
section  2250,  which  treats  of  gifts  or  grants 
such  as  would,  under  the  common  law,  create 
estates  tail,  without  making  any  distinction  as 
to  whether  such  estates  are  created  by  deed  or 
will.    It  is  true  that  the  deed  before  us  was 
made  a  short  time  bet  ore  the  Code  went  into 
effect,  but  our  understanding  is  that  many  of 
the  various  sections  of  the  Code  in  the  chapters 
above  referred  to  simply  embody  the  spint  of 
our  law  as  it  was  understood  and  enforced  be- 
fore the  adoption  of  the  Code.    In  support  of 
this  I  quote  from  the  opinion  of  Chief  JusUw 
Lumpkin  in  Shumate  v.   WiUianu,  84  Oa.  249: 
'The  pcesumption  is  a  fair  one  that  the  Code 
correctly  renders  the  substance  of  all  statutes 
then  [that  is,  at  the  time  of  its  adoption]  in 
force,  except  where  modification  plainly  ap- 
pears.   It  would  be  making  a  too  limited  use 
of  this  great  book  to  consult  it  only  for  the  pres- 
ent state  of  the  law,  overlooking  the  fact  that, 
whOe  it  introduces  numerous  changes,  it  is 
mainly  a  declaratonr  exposition,  in  a  coodse  and 
systematic  form,  of  the  body  of  laws,  common 
and  statute,  which  the  oodifiers  found  already 
estabUahed.    One  of  its  prime  objects  was  to 
clear  up  obscurities  ana  resolve  doubts.    It 
speaks  to  us  of  the  past,  as  well  as  of  the  present 
and  future;  not,  it  to  true,  in  the  same  impera- 
tive voice,  but  with  that  mitigated  authority 
which  betonga  to  legislative  interpretation,  led 
and  directed,  in  this  instance,  by  the  profes- 
sional aMlity  both  of  the  codifiers  themselves 
and  of  the  committee  of  lawyers  who,  after 
scrutinizing  their  work,  approved  and  recom- 
mended its  adoption."    Another  view  of  this 
question   may   be  submitted.    Children  and 
grandchildren  being  the  natural  objects  of  a 
testatcx^s  affections,  it  is  to  be  supposed  that 
in  the  making  of  his  will  he  usually  bears 
them  io  mina,  and  desires  them  to  share  in 
and  enjoy  his  bounty.    This  is  manifest  from 
the  Urge  number  or  wUls  providing,  in  one 
way  and  another,  for  the  testator's  descendants. 
Deeds  are  coatracts,  in  the  making  of  which 
both  contracting  parties  are  supposed  to  take 
care  of  themselves;  and  where  a  grantee  in- 
tends to  contract  for  the  benefit  of  his  children 
as  well  as  of  himself,  having  the  same  natural 
desire  in  their  behalf  as  in  case  of  a  testator 
12  L.  R.  A. 


making  a  will,  and  being  a  party  to  the  instru- 
ment, he  has  ibe  opportunity  to  secure  the  end 
desired  by  having  the  deed  speak  its  real  pur- 
pose plainly  and  unmistakably.  It  would 
seem,  then,  that  no  rule  more  favorable  to  the 
interests  of  children  ought  to  be  allowed  in  the 
one  case  than  in  the  other.  We  have  seen 
what  construction  has  been  uniformly  put  up- 
on wills  containing  language  like  that  in  the 
deed  before  us;  and,  on  general  principles,  we 
can  see  no  good  reason  whv  such  deeds  should 
not  be  similarly  treated.  Indeed,  it  will  be  ob- 
served that  in  several  of  the  cases  above  cited 
the  instruments  construed  were  deeds,  and  yet 
no  distinction  was  made  in  any  of  tbem  be- 
cause the  paper  under  consideratlon^was  a  deed, 
and  not  a  will.  In  the  second  place,  we  do 
not  see  that  the  interposition  of  a  trustee  should 
change  the  rule.  In  the  cases  above  cited  from 
8  Ga.,  48  Ga.  and  82  Ga.,  the  titles  were  put  in 
trustees.  The  instruments  construed  m  all 
these  cases  were  made  prior  to  the  passage  of 
the  Act  of  1866,  known  as  the  "Woman's  Law," 
by  which  the  property  of  married  women  was 
vested  in  them  as  their  separate  estates.  In 
the  case  cited  from  48  Ga.  it  Is  fair  to  pre- 
sume, and  in  that  cited  from  62  Ga.  it  plainly 
appears,  that  the  conveyance  of  the  property 
to  a  trustee  was  for  the  purpose  of  protecting 
it  from  the  marital  rights  of  the  husband.  The 
deed  now  under  consideration  was  made  in 
1862,  and  it  is  quite  as  reasonable  to  conclude 
that  the  conveyance  was  made  to  a  trustee  in 
order  to  protect  the  property  from  the  marital 
rights  of  Mrs.  Baird's  husband,  as  that  this 
was  done  to  preserve  the  estate  for  the  benefit 
of  children  yet  to  be  bom;  and,  this  being  true, 
the  presence  of  the  trustee  in  the  deed  may  as 
well  be  accounted  for  upon  the  one  theory  as 
the  other.  As  Chttf  Justice  Bleckley  re  marked , 
discussing  another  question,  in  the  case  above 
cited  from  80  Ga.:  "When  a  third  thing  is 
equally  compatible  with  either  of  two  others  it 
affords  no  reason  for  inferring  one  of  the  two 
rather  than  the  other."  Hence,  we  conclude 
that  a  deed  of  this  kind  should  be  treated  and 
construed  exactly  as  if  no  trustee  had  been 
interposed,  and  the  decisions  of  this  court  to 
which  we  have  above  referred  seem  to  justify 
this  conclusion.  In  the  last  place,  in  reference 
to  the  well-settled  doctine  that  all  rules  of  con- 
struction should  yield  to  the  manifest  intention 
of  the  maker,  this  should  only  be  done  when 
such  intention  may  be  plainly  and  easily  gath- 
ered from  the  instrument  Itself.  An  examina- 
tion of  the  cases  in  which  the  courts  have 
souj^ht  to  follow  the  intention  of  the  maker  of 
an  instrument,  without  resorting  to  rules  of 
construction,  will  show  that  in  almost  every 
instance  there  were  superadded  words  which 
plainlv  indicated  what  the  intention  was. 

In  the  case  of  Tode  v.  B»rr^,  80  Ga.  681, 
cited  by  counsel  for  the  f^intiff  in  error,  it 
was  held  that  a  devise  to  the  testator's  daugh- 
ters and  their  children  would  not  only  include 
children  in  life  at  the  death  of  the  testator,  but 
also  others  bom  after  his  death  by  the  daugh- 
ter's first  husband,  and  others  still  by  a  second 
husband,  whom  she  married  after  the  testator's 
death.  But  Justice  Bland  ford,  in  delivering 
the  opinon,  said  distinctly  that  this  conclusion 
was  reacheid  by  the  court  because  from  the 
language  used  in  the  will  itself  it  must  have 
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been  the  intention  of  tbe  testator  to  include 
all  the  children  of  hiB  daupthters,  no  matter 
T^hen  they  might  be  born;  and  this  statement 
is  based  upon  the  fact  that  in  this  particular 
will  the  testatoi'  referred  to  the  present  or  any 
future  husbands  of  his  daughters,  and  declared 
that  the  husbands  of  those  under  coverture 
when  tbe  will  took  effect  should  be  the  trus- 
tees, respectively,  of  the  portions  given  to  their 
wives  and  children. 

In  the  cases  of  Brady  v.  WaltevB,  55  Ga.  25, 
and  Boyd  v.  England^  56  Gki.  598,  the  deeds 
contained  the  words,  * 'children  born  and  to  be 
bom,"  and,  of  course,  in  these  cases  the  inten- 
tion was  clear,  because  it  was  plainly  expressed. 
So  in  Chess  Carley  Go,  v.  PurUU,  74  Ga. 
467,  this  court  held  that  the  words  "her  pres- 
ent heirs"  manifestly  meant  the  children  of 
Mrs.  Purtell  then  livinff,  and  ruled  the  case  on 
the  idea  that  the  intention  was  plain.    In  the 


deed  from  Mrs.  Shivers  there  were  no  super- 
added words  or  other  expressions  to  take  the 
case  out  of  the  rule  in  WUd^s  Case.  It  is  sim- 
ply a  plain  deed,  in  tbe  usual  form  of'  such 
deeds,  and  no  more,  with  nothing  in  tbe  con- 
text outside  of  the  conveying  clauses  to  aid  in 
arriving  at  the  intention  of  the  paper.  We 
think  It  has  been  clearly  shown  that  if  this 
paper  was  a  will  there  would  be  no  queation 
at  all  as  to  the  propriety  of  applying  Uie  rule 
stated;  and,  as  we  have  undertaken  to  show 
that  the  same  rule  should  be  applied  to  both 
wills  and  deeds,  it  follows  that  the  children  of 
Mrs.  Balrd,  bom  subsequently  to  the  execu- 
tion of  this  deed,  could  take  nothing  thereun- 
der, but  the  fee  was  absolutely  vested  in  tbe 
first  taker. 

TTie  judgment  of  the  court  below  is  therefore 
afflrmed. 
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NeifliiT®'^®®  ^  blmatlng  Ibr  the  con- 
straetion  of  a  schoolhonfle.  the  work  belngr 
purely  for  the  benefit  of  the  public,  cannot  create 
any  liability  aflrainst  a  city,  unless  by  force  of 
some  statute. 

(Aprlll,  1891.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Worcester  County 
made  during  the  trial  of  an  action  brou/i^ht  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  the  neglis^nce  of  de- 
fendant's servant,  in  which  a  verdict  was  ren- 
dered in  plaintiff's  favor.    Sustained, 

Plaintiff  was  traveling  upon  a  highway  in 
defendant  City  when  her  horse  was  frightened 
by  blasting  performed  under  the  direction  of 
one  Eenney  in  excavating  for  the  foundations 
of  a  public  school  building.  The  trial  court 
refused  to  direct  a  verdict  lor  defendant,  but 
submitted  the  case  to  the  Jury,  who  found  for 
plaintiff,  and  defendant  alleged  exceptions. 
Mr.  Frank  P.  Oonldinfl^,  for  defendant: 
The  case  is  within  the  principle  of^ 
ma  v.  Boston,  122  Mass.  844;  Tindley  v. 
Salem,  187  Mass.  171;  Fisher  v.  Boston,  104 
Mass.  87;  Hafford  v.  New  Bedford,  16  Gray, 
297;  Mower  v.  Leicester,  9  Mass.  247;  White  v. 
Phillipston,  10  Met.  108,  110;  Biffelow  v.  Ran- 
dolph, 14  Gray,  541;  Doherty  v.  Braintree, 
148  Mass.  495;  Benton  v.  Boston  City  Hospital, 
140  Mass.  18;  Prince  v.  Lynn,  149  Mass.  193; 
Clark  V.  Walthum,  128  Mass.  567. 

A  town  is  not  liable  for  tlie  negligence  of  its 
agents  or  servants  in  a  matter  in  which  it  has 
no  interest,  and  which  has  no  direct  or  natural 


tendency  to  Injure  any  individual  in  person  or 
property,  and  which  it  has  in  charge  solely  in 
the  performance  of  a  public  duty  imposed  upon 
it  by  law. 

yi^Y.  Wellesley,  2  L.  R.  A.  500,  148  Mass. 
487,  498. 

Messrs.  F.  A.  Oaskill  and  BUbcknier  U 
Vauffhan,  for  plaintiff: 

Chief  Justice  Gray,  in  Bill  v.  Boston,  122 
Mass.  858,  very  clearly  illustrates  the  limit  of 
the  exemption  of  cities  from  liability  for  in> 
juries  to  individuals:  "In  such  cases,  the 
cause  of  action  is  not  neglect  in  the  perform- 
ance of  a  corporate  duty,  rendering  a  public 
work  unfit  for  the  purposes  for  which  it  was 
intended,  but  it  is  the  doing  of  a  wrongful  act, 
causing  a  direct  injury  to  tne  property  of  an- 
other, outside  of  the  limits  of  the  public  work." 

The  use  of  explosives,  dangerous  in  them- 
selves and  liable  to  escape  from  the  premises, 
used  so  near  the  highway,  "had  a  direct  ten- 
dency to  injure  the  person  or  property  of  an- 
other." The  City  knew  that  such  means  were 
to  be  used. 

At  their  peril  they  must  keep  the  dangerous 
substance  or  its  results  from  escaping  and  in- 
juring others. 

Deane  v,  Randolph,  182  Mass.  475:  Tindley 
V.  Salem,  137  Mass.  171;  Waldron  v.  Baver- 
hiU,  8  New  Eng.  Rep.  688,  148  Ma88.582. 

C.  Allen,  c7^,  delivered  the  opinion  of  the 
court: 

The  City  contends  that,  even  assuming  that 
Kenney  was  its  servant  in  such  a  sense  that  or- 
dinarily it  might  be  responsible  for  his  acts  or 
negligence,  it  is  nevertheless  exempt  from  re- 
spon^bility  to  the  plaintiff  in  the  present  case 
by  reason  of  the  nature  of  the  work  which  it 
was  carrying  on,  namely,  the  construction  of  a 
schoolhouse  for  public  use.  It  was  held  in  the 
familiar  case  of  Hill  v.  Boston,  122  Mass.  844, 
that  a  city  is  not  responsible  in  damages  to  a 
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Note.— As  to  liability  of  municipality  for  ne^M-  |  coin  v.  Boeton'CBfoaa.)  8  L.  R.  A.  »7:  Chope  v  ««- 
?®^  ^^L?^"^^.,^".*®"?,"  ^'  ^^^  ^^"***  2  L.  R,  Teka  (Cal.)  4  L.  R.  A.  825;  Culver  v.  Streator  (HL)  « 
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child  attending  a  public  school  in  a  schoolbouse 
provided  by  the  dty,  under  the  duty  imposed 
upon  i^  by  general  laws  for  an  Injury  sus- 
tained by  the  child  by  reason  of  the  unsafe 
condition  of  a  staircase  in  the  building. 

In  Bigelow  ▼.  Randolph,  14  Gray,  541,  a  sim- 
ilar doctrine  was  applied  where  a  scholar  re- 
ceived an  injury  from  a  dangerous  excavation 
in  the  scboolhouse  yard.  The  doctrine  was  re- 
iterated in  SuUioan  v.  Boston,  126  Mass.  540. 
It  baA  also  been  applied  to  other  public 
gtounds,  like  Boston  Common.  Steele  v.  Boe- 
ton,  128  Mass.  588;  Veale  v.  Boston,  185  Mass. 
187:  Clark  Y.  Waltham,  128  Mass.  567;  Oliver 
V.  Worcester,  102  Mass.  489. 

On  the  same  principle  a  city  was  declared  to 
be  exempt  from  responsibility  for  a  personal 
injury  received  in  consequence  of  the  defective 
condition  of  a  public  hospital.  Benton  v.  Bos- 
ton City  Hospital,  140  Mass.  18.  In  other 
States  a  similar  rule  of  exemption  has  been 
adopted  in  reference  to  schoolhouses  and  other 
public  buildings  maintained  solely  for  public 
use  and  service.  Wixon  v.  Newport,  18  R.  I. 
454  (scboolhouse);  Eastman  v.  Meredith,  86  N. 
H.  2M(towu'ho\iae);  Hamilton  County  v.  Migh- 
els,  7  Ohio  St.  109  (court-house);  Board  of 
Chosen  Freeholders  of  Sussex  County  y.  Stra- 
der,  18  N.  J.  L.  108,  121  (dictum  of  Horn 
blower,  Ch.  J,,  sa  to  court-houses  and  jails). 

The  principle  on  which  this  exemption  from 
responsibility  rests  is  that  in  the  various  in- 
stances referred  to  the  building  was  erected, 
or  the  grounds  were  prepared,  solely  for  the 
public  use,  and  with  a  sole  view  to  the  general 
benefit,  and  under  the  requirement  or  author- 
ity of  general  laws.  In  such  cases,  in  the  ab- 
sence of  any  statute  which  directly  or  by  im- 
plication gives  a  private  remedy,  no  action  lies 
in  favor  of  a  person  who  has  received  an  injury 
in  consequenoe  of  a  negligent  or  defective  per- 
formance of  the  public  service.    The  cases 


heretofore  cited  relate  to  in  juries  received  after 
the  completion  of  the  work.  It  makes  no  dif- 
ference, however,  if  the  injury  is  caused  by  a 
negligent  act  done  in  the  direct  perform- 
ance of  the  service.  Tindley  v.  Salem,  187 
Mass.  171;  Lineolnv.  Boston,  148  Mass.  578. 
8  L.  R.  A.  257;  Fisher  v.  Boston,  104  Mass. 
87;  Baffordv.  New  Bedford,  16  Gray.  297. 

The  plaintiff  seeks  to  establish  a  distinction 
on  the  ground  that  her  injury  was  received 
outside  of  the  limits  of  the  public  work,  re- 
lying on  an  expression  in  the  judgment  in  HiU 
V.  Boston,  above  cited,  at  page  858,  and  on  the 
various  decisions  where  cities  and  towns  hav^ 
been  held  responsible  for  injuries  caused  by  or 
in  the  course  of  the  construction  of  roads  and 
bridges,  by  blasting  rocks,  setting  back  water, 
etc.;  for  example,  Deane  v.  Handolph,  182 
Mass.  475;  Lawrence  v.  Fairhaven,  5  Gray, 
110;  Waldron  v.  HaverhiU,  148  Mass.  582,  3 
New  Eng.  Rep.  688.  Those  cases,  however, 
rest  on  grounds  which  take  them  out  of  the 
general  rule,  and  in  the  last  resort  it  must 
probably  be  considered  that,  taking  all  the 
statutes  together  which  relate  to  the  construc- 
tion of  roads  and  bridges,  it  is  to  be  inferred 
that  the  Legislature  intended  to  recognize  the 
existence  of  a  liability  for  the  consequences  of 
negligence  in  the  performance  of  the  work. 
In  the  present  case,  the  service  In  which  the 
City  was  engaged  was  purely  for  the  benefit  of 
the  public,  and  we  thins  the  case  falls  within 
the  general  rule  which  exonerates  it  from  re- 
sponsibility for  the  consequences  of  its  serv- 
ant's negligence.  The  servant  himself  may  be 
responsible.  The  City  is  exempt.  See  also 
Neffy.  Wellesley,  148  Mass.  487.  2  L.  R.  A. 
500;  Curran  v.  Boston,  151  Mass.  505,8  L.  R. 
A.  248;  Bates  v.  Westbarough,  151  Mass.  174,  7 
L.  R.  A.  166. 

Exceptions  sustained. 
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V. 

JONES  et  al.,  Appts. 

(....Or.....) 

*1,  Petnrioim  age  eoneeptiomi  that  orig* 
in&te  sponUuuMnuUjr  in  tlie  mind  without 

*Head  notes  by  Lord,  J. 


evidenoe  of  any  kind  to  support  them,  and  can  be 
accounted  for  on  no  reasonable  hypothesis.  They 
have  no  foundation  In  reality,  and  spring  from  a 
diseased  or  morbid  condition  of  the  mind. 
8.  Where  a  person  persistentljr  be- 
lieves mppoeed  Ikete  which  have  no  real 
existence  except  In  his  perverted  Imagination, 
and  against  all  evidence  and  probability,  and  con- 
ducts himself,  however  loirioally,  upon  the  as- 
sumption of  their  existence,  he  Is,  so  far  as  they 


NOTB.— refleomentorv  capaetty  as  affected  by  an  in- 
sane deHusion:  delunon  dejineti. 

If  at  the  time  a  testator  makes  his  will  he  is  la - 
bortoff  under  an  Insane  delusion,  either  In  regard 
to  his  proper^  or  the  natural  and  proper  objects  of 
his  bounty,  which  affects  the  dlspoeitlon  which  he 
makes,  or  of  which  delusion  the  papers  are  the  off- 
spring or  fruit,  he  Is  without  testamentary  capac- 
ity,   i^ote  to  ELkinton  v.  Brick  (N.  J.)  1 L.  R.  A.  161. 

The  definition  of  *inaane  delusion"  given  in  the 
principal  case  is  the  one  almost  universally  acted 
upon,  altbougrh  some  sliirht  modifications  of  it  ap- 
pear in  some  oases  and  an  occasional  criticism. 
8ee  Smith  ▼.  Tebbltt,  L.  B.  1  Prob.  k  Dlv.  401; 
fiougfaton  V.  Knight,  L.  R.  8  Prob.  St  Dly.  64. 
12  L.  R.  A. 


There  must  be  a  belief  of  facts,  which  no  ration- 
al person  would  liave  believed,  which  in  fact  have 
no  basis  in  reason  and  the  belief  in  which  neither 
reason  nor  evidenoe  can  ezpeL  Mere  mistake  of 
fact  is  not  sufficient,  nor  is  a  mistaken  belief  based 
on  false  statements.  See  Middleditch  v.  Williams. 
4  L.  B.  A.  788,  and  noU,  46  N.  J.  £q.  7X6:  Schouler, 
Wills,  1 146;  Oapp  v.  FuUerton,  84  N.  Y.  197:  Stack- 
bouse  V.  Horton,  15  N.  J.  Eq.  228  (citing  Qreen- 
wood^s  Case,  as  stated  in  White  v.  Wilson,  13  Yes. 
Jr.  89);  Merrill  v.  Rolston,  5  Redf.  251;  American 
Seamen*8  Friend  Soc.  v.  Hopper.  88  N.  Y.  619. 

The  delusion  must  point  to  actual  unsoundness 

of  mind:  it  must  be  an  Insane  delusion  (Brown  v. 

Ward,  68  Md.  382);  something  more  must  be  shown 

than  simply  a  mistaken  notion  on  the  part  of  the 
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are  oonoemed,  under  a  morbid  delusion,  and  de- 
lusion in  that  sense  is  insanity.  But  where  the 
belief  or  aversion  to  the  contestant  was  formed 
on  an  apparent  oause,  leadinff  on  his  part  to  a 
view  unjust  and  erroneous,  this  only  shows  an 
unfortunate  error  of  Judg:ment  or  a  want  of  rea- 
soning power,  but  not  an  absolute  want  of  intel- 
lect on  the  subject.  It  shows  a  bad  judgment 
upon  an  insufficient  state  of  facts,  but  not  that 
his  conclusion  was  formed  without  any  founda- 
tion in  fact,  apparent  or  otherwise. 

8.  It  ia  not  enougrh  that  a  delusion  may 
exist*  but  its  connection  with  the  testator^s  will 
must  be  made  manifest  and  shown  to  have  influ- 
enced its  provisions  before  the  will  can  be  set 
aside  and  declared  void. 

4.  Where  it  was  daimed  that  the  testa- 
tor was  the  subject  of  an  insane  delu- 
■ion*  but  admitted  to  be  of  sound  mind  on  all 
other  subjects  not  connected  with  such  delusion, 
but  which  delusion,  the  evidence  disclosed,— as- 
suming such  delusion  to  have  ever  existed,~was 
not  present  influencing  him  when  he  executed 
the  will,— F«kl,  that  the  will  was  vaUd. 

6.  While  it  seems  harsh  and  erael  that 
a  parent  should  disinherit  one  of  his 
children  and  devise  his  property  to  others,  or 
cut  them  all  olT  and  deyise  it  to  strangers,  from 
some  unworthy  motive,  yet  as  long  as  that  mo- 
tive, whether  from  pride  or  aversion,  spite  or 
prejudice,  is  not  resolvable  into  mental  perver- 
sion, no  court  can  interfere. 

6.  It  is  enoufl^  that  the  law  recognises 
the  right  of  the  parent  to  maJce  such  testa- 
mentary disposition  of  his  property  as  be  chooses 
to  select  as  the  subject  of  his  bounty,  and  in  the 
exercise  of  this  right  he  may  have  reasons  satis- 
factory to  himself  why  some  of  his  children 
should  enjoy  his  estate  while  others  are  exclud- 
ed. Some  may  be  more  deserving  than  others,— 
more  needful  of  help,  for  various  reasons;  some 
may  have  contributed  largely  to  its  acquisition. 
These  and  other  reasons  may  exert  an  influence 
in  favor  of  some  and  in  exclusion  of^others. 

(January  8, 1891.) 

APPEAL  by  defendaDts  from  a  decree  of 
the  Circuit  Court  for  Clackamas  County 
afllrming  a   Judgment  of  the  County  Court 


which  set  aside  the  probate  of  the  will  of  Cy- 
rus W.  Jones,  deceased,  and  adjudged  itito  be 
null  and  void.    Reversed.  SbA^Kitf 

The  facts  are  stated  in  the  opinion. 

Messrs,  C.  D.  Latonsette,  D.  C.  lottou- 
sette  and  W.  Casej  Johnson  for  appellee. 

Messrs,  Stewart  Sb  Jones  for  respondent. 

Lord*  J.,  delivered  the  opinion  of  the  court: 
This  was  a  proceeding   instituted    in   the 
County  Court  of  Clackamas  County  by  the 
contestant  to  have  the  order  admitting  to  pro- 
bate the  will  of  her  father,  Cyrus  W.  Jones, 
deceased,  vacated  and  annulled,  and  the  will 
set  aside  and  declared  void.    The  will  was  ex- 
ecuted on  the  19th  day  of  January,  1887,  and 
the  testator  died  on  the  20th  day  of  August, 
1887,  leaving  several  children,  to  whom  he  de- 
vised his  property,  with  the  sole  exception  of 
the  contestant,   who  was  excluded  from  its 
bounty.    The  proceeding  resulted  in  a  decree 
vacating  the  order,  and  setting  aside  the  will 
as  void,  which  was  affirmed  on  appeal  by  a  de- 
cree of  the  circuit  court,  and  from  which  this 
appeal  is  taken.    The  theory  upon  which  the 
will  is  alleged  to  be  void  is  that  the  testator, 
though  conceded  to  be  of  sound  mind  upon  all 
other  subjects,  was  laboring  under  a  delusion 
in  relation  to  the  legitimacy  of  his  daughter^ 
the  contestant,  causing  him  to  entertain  a  vio- 
lent hatred  or  insane  aversion  towards  her, 
which  rendered  him  wholly  incapable  of  doing 
any  legal  act  in  which  her  interest  was  in- 
volved, and  which  so  affected  and  influenced 
him  at  the  time  of  the  execution  of  his  will  as 
caused  him  to  deprive  her  of  all  benefit  in  hi» 
estate.    The  r!^cord  discloses  that  the  testator 
was  married  to  his  wife  on  the  10th  dav  of 
May,  1885,  in  the  State  of  Ohio;  that  a' few 
years  thereafter  they  emigrated  to  Missouri,, 
where  they  continued   to  reside  until  1861, 
when  they  emigrated  to  Oregon,  having  at  this 
time  a  family  of  ten  children,  and  settled  in 
Marion  County,  on  what  is  commonly  known 
as  "Mission  Bottom."    Here  they  continued 
to  reside  until  1865,  when  they  started  on  a  re- 
turn trip  to  Missouri,  taking  with  them  two  of 
their  boys  and  three  of  their  girls,  one  of 


testator  as  to  the  feelinss  or  intentions  of  his  rela- 
tives in  reference  to  him  or  his  property.  Hall 
V.  Hall,  88  Ala.  134. 

Further,  the  delosion  must  enter  into  and  influ- 
enoe  the  teetator^s  action  in  making  the  disposi- 
tions of  his  property  complained  of.  Dew  v.  Clark, 
8  Add.  EocL  79;  Re  Oole*s  Will,  40  Wis.  188;  Cotton 
V.  Ulmer,  45  Ala.  878;  Bobinson  v.  Adams,  flS  Me. 
400;  fienoist  v.  Murrin,  58  Mo.  8K4;  Boyd  v.  Eby,  8 
Watts,  71;  Bice  v.  Bice,  50  Mich.  465. 

So  a  wlU  may  be  sustained  although  the  testator 
may  be  shown  to  have  t)een  subject  to  insane  delu- 
sions on  certain  subjects,  for  the  existence  of  delu- 
sion on  one  subject  is  not  inconsistent  with  sufD- 
cient  soundness  of  mind  on  another.  Shaver  v. 
McCarthy,  1  Cent.  Bep.  142, 110  Pa.  880;  note  to  Kerr 
V.  Lunsf ord  (W.  Va.)  2  L.  B.  A.  668. 

Although  a  testator  at  the  time  of  ezeouting  his 
will  may  harbor  insane  delusions,  yet  it  he  has 
mind  enough  to  know  and  appreciate  his  relations 
to  the  natural  objects  of  his  bounty  and  the  char- 
acter and  eifect  of  the  dispositions  of  his  will,  he 
has  a  mind  suffloiently  strong  to  enable  him  to 
make  a  valid  wilL  Dunham*s  App.  27  Conn.  SOB. 
See  also  James  v.  Langdon,  7  B.  Mon.  108;  Board- 
man  V.  Woodman,  47  N.  H.  120. 
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This  doctrine  is  not  uniform.  Some  cases  have 
held  that  an  insane  delusion  on  one  subject  was  suf- 
ficient evidence  of  lackof  testamentary  capacity  Co 
avoid  a  will  made  by  one  shown  to  have  been  sub- 
ject to  such  delusion,  whether  it  appeared  to  have 
influenced  the  particular  dispositions  of  property 
complained  of  or  not.  See  Waring  v.  Waring,  6 
Moore,  P.  C.  840;  Smith  v.  Tebbitt,  L.  B.  1  Prob.  * 
Div.808. 

These  cases,  however,  have  not  received  the  ap- 
proval of  either  the  Bnglish  or  American  courts^ 
and  the  opposite  doctrine  has  prevailed.  Conse- 
quently an  insane  delosion  on  such  subjects  as 
witchcraft,  spiritualism  or  spectral  or  supernatural 
influences  of  any  Und  will  rarely  Justify  the  setting 
aside  of  the  will  of  one  entertaining  such  delusion. 
NoU  to  Middieditch  v.  Williams  (N.  J.)  4  L.  B.  A. 
788;  Re  Bonard*s  Will,  16  Abb.  Pr.  184;  Addington 
V.Wilson,  5  Ind.  180. 

But  where  such  delusion  directly  afleots  the  pro- 
visions of  the  will,  diverting  the  estate  from  its 
Just  and  natural  course  and  devoting  it  to  purpoeee 
which  no  rational  man  would  countenanoe  or  sup. 
port,  it  may  besuflloient  to  destroy  the  will.  See 
Bohouler,  Wills,  1168. 
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whom  is  the  contestant,  and  ^oine  hy  the  way 
of  California,  where  they  stopped  for  a  short 
time  and  when*  the  two  hoys  concluded  to  re- 
main. The  parents  with  these  three  daughters 
went  on  to  Missoari,  and  after  their  arrival 
there  his  wife  and  the  contestant  of  their  own 
choice  left  him  and  went  to  Ohio,  where  they 
remained  and  never  lived  afterwards  with  him. 
The  testator  returned  to  Oregon  in  1867  with 
the  other  two  girls.  He  lx>ught  another  farm 
in  Marion  County,  where  he  resided  for  a  few 
years,  and  then  purchased  the  farm  in  Clacka- 
mas County  to  which  he  moved,  and  where 
he  was  living  when  the  will  was  executed  and 
until  his  death.  In  1872  he  obtained  a  decree 
of  divorce  from  his  wife  on  the  ground  of  de- 
sertion and  crael  treatment.  The  evidence 
shows  that  the  testator  was  a  man  of  sensitive 
disposition  and  of  a  nervous  and  jealous  tem- 
perament; that  early  after  his  marriage,  and 
especially  while  he  and  his  wife  resided  in  Mis- 
souri, he  became  suspicious  of  her  chastity, 
and  entertained  the  belief  that  she  was  intimate 
with  a  man  who  met  her  near  a  certain  spring 
for  adulterous  purposes,  and  that  two  of  the 
children — ^the  contestant  and  Calvin  Jones- 
were  the  offspring  of  such  adulterous  em- 
braces. He  also  expressed  the  belief  that 
another  person  in  Oregon,  while  tbey  lived  to- 
gether here,  was  on  intimate  terms  with  her, 
and  at  one  time  sought  to  chastise  him  for  his 
supposed  conduct.  This  belief,  however, 
in  the  infidelity  of  his  wife  and  the  Illegiti- 
macy of  two  of  his  children  was  not  pro- 
claimed from  the  housetop,  or  to  everyone; 
but  with  few  exceptions,  and  those  intimate 
friends,  it  was  onlv  communicated  to  his 
brothers.  His  daughters  who  lived  with  him 
are  now  married,  and  never  seem  to  have 
heard  of  the  matter  or  knew  he  entertained 
such  a  belief  until  the  commencement  of  this 
suit  They  knew  that  there  was  an  estrange- 
ment between  their  parents  and  that  they  aid 
not  live  happily  together,  but  they  never  sup- 
posed the  cause  of  It  was  due  to  any  morbid 
delusion  involving  the  chastitv  of  their  mother 
or  the  illegitimacy  of  any  of  uie  children.  To 
avoid  prolixity,  we  shul  say  our  conviction 
from  the  evidence  is  that  his  wife  was  a  chaste 
woman  and  faithful  to  her  marriage  vows,  and 
that  the  two  children  named  were  not  the 
spurious  product  of  her  adulterous  embraces 
with  another  man;  but  the  fact  remains,  ac- 
cording to  the  testimony  of  those  to  whom  he 
confid^  his  domestic  troubles,  that  he  always 
fumisbed  some  grounds  for  his  belief.  He 
identified  the  party  and  the  place,  and  de- 
scribed the  clandestine  manner  In  which  their 
improper  meeting  was  effected.  That  such 
things  could  occur,  or  have  occurred  under 
less  probable  circumstances,  will  not  be  denied; 
tbey  are  only  rendered  improbable  in  the  pres- 
ent instance  by  the  absolute  confidence  ex- 
pressed in  her  marital  fidelity  by  her  acquaint- 
ances. While,  therefore,  we  shall  regard  this 
suspicion  or  belief  of  her  infidelity  to  ner  mar- 
riage bed  with  its  attendant  circumstances  as 
unjust  and  unworthy  of  belief,  we  cannot  dis- 
regard the  fact  that  there  was  the  opportunity 
for  the  parties  to  have  met  at  the  spring,  and 
that  it  might  have  occurred  in  reality  for  per- 
fectly proper  and  innocent  purposes  or  without 
evil  design  or  any  concert  of  action;  yet  to  a 
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man  of  the  testator's  sensitive  and  jealous  dis- 
position a  trifiine:  circumstance  of  this  kind  or 
a  slightly  imprudent  act  would  incite  his  dis- 
trust and  fiu  him  with  jealous  suspicions. 
Whether  there  were  any  such  visits  to  the 
spring  near  his  residence,  surreptitious  or 
otherwise,  by  his  wife  and  the  suspected  party 
while  they  lived  in  Missouri,  there  is  nothing 
shown  by  the  evidence,  except  his  declarations, 
to  the  persons  already  referred  to,  that  he  had 
often  seen  such  party  go  to  the  spring,  when 
his  wife  would  don  her  bonnet  and  go  clan- 
destinely to  the  same  place.  The  evidence  of 
those  whose  testimony  leads  to  the  conviction 
that  his  suspicions  or  accusations  were  unjust 
and  unfounded  rests,  not  upon  any  knowledge 
of  the  facts  one  way  or  the  other,  but  on  their 
knowledge  of  her  character  and  confidence  in 
her  chadtity  as  inconsistent  with  such  conduct. 
Mr.  Sampson  Jones  and  his  wife,  people  of  ex- 
cellent character,  and  whose  testimony  is 
entitled  to  credit,  to  whom  the  testator  perhaps 
talked  and  gave  vent  to  his  insinuations  and 
suspicions  with  more  freedom  than  any  others, 
regarded  his  accusations  of  un^hastity  as  un- 
just and  untrue,  and  the  circumstances  which 
gave  rise  to  them  as  too  inconsistent  with  her 
character  to  be  worthy  of  belief,  and  express 
the  opinion  that  she  was  faithful  to  her  mar- 
riage vows  and  the  duties  of  a  wife,  and  that 
in  view  of  his  conduct  the  testator  was  labor- 
ing under  a  delusion  upon  this  matter.  Stress 
and  importance  have  been  given  to  this 
phase  of  the  case  and  the  evidence,  as  it  is  the 
main  starting  point  of  his  domestic  woes  and 
infelicities,  of  his  suspicions  of  his  wife's  in- 
fidelity and  the  illegitimacy  of  his  two  chil- 
dren,— the  contestant  and  her  brother  Calvin 
Jones.  It  is  true  that  while  they  lived  in 
Missouri  and  in  Oregon  between  1861  and  1865 
their  married  lives  were  embittered  by  estrange- 
ments. Much  of  the  time  they  refused  to 
speak  with  each  other  or  to  conduct  themselves 
in  any  way  calculated  to  resume  confidence 
and  affection;  and  it  was  doubtless  during 
some  such  period,  when  the  cup  of  their  do- 
mestic unhappiness  was  overflowing,  that  the 
testator  was  disposed  to  give  vent  to  his  feel- 
ings and  indulge  in  unjust  accusations  against 
his  wife's  chastity  in  the  manner  descril^  by 
some  of  his  relatives.  It  was  about  this  time, 
when  the  testator  and  his  wife  were  estranged 
and  not  on  speaking  terms,  although  living  to- 
other as  husband  and  wife,  that  the  conversa- 
tion with  Northcutt  took  place,  in  which  that 
witness  represents  him  as  inveighing  with 
great  temper  and  acrimony  against  his  wife's 
marital  infidelity.  There  is  no  doubt  that  he 
was  extremely  jealous  of  his  wife,  and  enter- 
tained a  strong  suspicion,  if  not  conviction,  of 
her  infidelity  and  his  own  dishonor.  But  this 
was  the  time  when  their  domestic  troubles 
were  hastening  to  a  culmination  which  finally 
ended  in  separation.  When  they  arrived  in 
Missouri  after  leaving  this  State  m  1865,  Mrs. 
Wright,  one  of  the  daughters,  gives  an  account 
of  the  separation  of  the  testator  and  her 
mother.  She  heard  her  mother  say  to  her 
father:  **  *  You  have  brought  me  here  with 
the  intention  of  leaving  me  here; '  and  father 
said:  'No,  I  did  not;  if  you  want  to  go  to 
Oregon  with  us  you  can;'"  and  that  her 
mother  said  she  was  going  to  Ohio;  that  as  to 
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the  children  "he  gave  us  the  choice  to  stay  or 
^  with  him;  that  mother  left  us  and  went  to 
Ohio  with  Libby  Potter  [the  contestant]  and 
shortly  after  that  we  started  for  Oregon."^ 

Mrs.  White,  the  other  daughter,  testified  to 
the  same,  substantially.  The  contestant  re- 
membered *'  that  her  mother  and  father  had  a 
conversation  after  they  went  back  to  Missouri 
about  separating."  She  does  not  know  the 
cause  of  it,  except  she  thought  they  were  in 
bad  humor;  nor  had  she  ever  heard  of  any  in- 
sane delusion  or  insanity  on  the  part  of  her 
father  until  after  his  death,  and  heard  that 
from  her  attorneys;  nor  does  she  remember 
that  she  ever  heard  her  mother  say  anything 
about  it.  She  remembers  that  her  father  was 
not  given  to  caressing  his  children, — never 
caressed  her  nor  repiused  her.  Thinks  she 
flisliked  her  father  at  the  time  her  mother  left 
him,  and  remembers  that  she  preferred  to  go 
with  her  mother  when  she  left  her  father  in 
^lissouri  and  went  back  to  Ohio;  that  she 
slept  with  her  mother  and  father  on  the  trip  at 
the  foot  of  the  bed;  that  he  never  whipped  or 
abused  her;  that  she  saw  him  whip  one  of  the 
children;  that  her  father  gave  her  mother 
some  money  when  they  left  for  Ouio,  but  does 
not  think  it  exceeded  $300;  that  her  mother 
receiyed  notice  of  the  divorce  proceedings  in 
Oreeon  while  she  was  living  in  Ohio;  that 
neither  her  mother  nor  the  contestant  ever 
lived  with  their  father  afterwards;  that  she  is 
married  and  has  two  children,  is  in  good  cir- 
cumstances, and  resides  in  Missouri.  The  evi- 
dence shows  that  the  testator  and  his  other 
two  daughters  returned  to  Oregon,  and  finally 
settled  in  Clackamas  County,  and  lived  there 
until  his  death,  in  1887.  The  subscribing  wit- 
nesses to  the  execution  of  the  will  were  old 
acQuaintances  living  in  the  neighborhood,  who 
had  traded  with  him,  hunted  and  traveled  to- 
gether, had  visited  at  his  house,  attended 
school-meetings  together,  met  at  the  stores  and 
other  places,  and  they  concur  in  the  opinion 
that  his  mind  was  sound  and  free  from  all  dis- 
turbing influences  when  he  executed  his  will; 
that  he  mentioned  the  portions  to  be  given  to 
each  of  the  children,  and  betrayed  no  bad 
humor,  or  anything  to  indicate  that  he  was  not 
rational;  that  he  understood  his  business  and 
the  property  he  possessed  and  how  he  wished 
to  have  it  distributed.  His  physicians,  who 
had  known  him  for  years  and  who  attended 
him,  also  express  the  opinion  that  he  was 
rational,  knew  what  he  was  doing  and  how  he 
was  doing  it,  and  that  he  was  competent  at  the 
time  to  execute  a  will,  and  that  it  was  the  prod- 
uct of  his  own  free  agency.  They  did  not 
interrogate  him  in  respect  to  his  family  mat- 
ters. They  never  had  had  any  conversation 
with  him  on  this  subject,  and  perhaps  knew 
nothing  about  it,  and  only  think  from  what 
they  saw  and  observed  that  his  mind  was  free 
from  any  disturbing  influences,  and  that  when 
he  executed  bis  will  he  knew  and  understood 
what  he  was  doing.  The  evidence  also  shows 
that  during  the  last  twenty  years— from  the  time 
he  returned  to*Oregon  until  his  death — he  ac- 
quired property,  was  industrious  and  frugal, 
was  a  man  of  good  ludgment  and  business 
sagacity,  attended  to  his  own  affairs,  dealt  ex- 
tensively with  numerous  persons,  took  a  proper 
interest  in  neighborhood  matters,  liyea  to  a 
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ripe  old  age, — past  threescore  and  ten, — and, 
with  the  children  about  him  who  had  chosen 
to  remain  with  him,  made  his  will  giving  his 
property  to  them.  His  reasons  for  disposing 
of  his  property  in  the  manner  he  did  and  of 
excluding  the  contestant  from  his  bounty  are. 
taking  the  statement  of  the  witnesses  together 
for  brevity,  that  he  had  given  to  the  contestant 
and  her  mother  the  shares  to  which  they  were 
entitled  when  they  separated;  that  he  under- 
stood his  daughter  (the  contestant)  was  married 
and  had  a  fcood  home;  that  he  told  the  chil- 
dren that  all  of  them  that  wished  to  remain 
with  him  could  do  so,  and  that  they  did  so  ex- 
cept the  contestant,  but  that  be  said  nothing 
about  her  illegitimacy;  that  he  had  made  up 
his  mind  that  those  who  had  remained  with 
him  and  helped  to  earn  it  ought  to  haye  the 
benefit  of  it.  Heferrinjj^  to  the  fact  that  he 
wished  to  will  to  his  wife  and  the  contestant 
one  dollar,  as  he  did  when  the  will  was  exe- 
cuted, he  was  asked,  **Why  do  you  intend  to 
make  your  will  in  that  way?"  and  he  said: 
"The  reason  is  very  simple.  When  I  left 
Missouri  the  children  all  went  with  me  except 
her,  and  I  gave  her  [his  wife]  some  money; 
and  I  came  back  here,  and  the  children.  I 
have  made  all  that  I  have  got  now  by  my  own 
hands,  me  and  the  children  here,  and  that  h 
the  reason."  That  he  was  in  good  humor: 
did  not  seem  to  be  annoyed,  but  felt  that  the 
children  who  had  remained  with  and  helped 
to  earn  the  property  which  he  had  acquired 
were  the  rightful  objects  of  his  bounty  and 
justly  entitled  to  it  under  the  circamsiances. 
The  evidence  also  shows  that  at  the  times  men- 
tioned he  was  as  firm  in  the  suspicion  or  belief 
that  his  son  Calvin  Jones  was  illegitimate  as 
the  contestant,  and  that  he  had  Indicated  such 
belief  by  much  more  emphatic  language  than 
he  had  ever  indulged  in  of  the  contestant;  yet 
he  did  not  exclude  him  from  his  share  of  the 
estate,  but  provided  for  him  the  same  as  he  had 
the  other  children,  guided  by  the  principle 
that  those  who  had  remained  with  him  aind 
helped  to  accumulate  the  property  which  he 
was  entitled  to  dispose  of  were  the  proper 
recipients  of  his  bounty,  and  its  application  in- 
cluded his  son  Calvin,  whom  he  baa  denounced 
in  the  days  of  his  domestic  troubles,  and  just 
before  the  separation  from  his  wife,  as  a  * 'tow- 
headed  bastard." 

In  this  review  it  will  be  seen  nearly  all  the 
important  facts  in  reference  to  his  declarations 
of  his  wife's  infidelity  and  the  illegitimacy  of 
the  two  children  extend  back  nearly  a  Quarter 
of  a  century,  when  their  lives  were  emlnttered 
by  estrangement  and  their  paths  rapidly  di- 
verging, which  was  soon  to  terminate  in  final 
separation  and  divorce.  The  latest  evidence  of 
real  importance  Is  Mrs.  Jones*,  of  what  oc- 
curred about  the  time  he  procured  his  divorce 
in  1872,  in  which  he  reiterated  bis  belief  in  his 
wife's  infidelity  and  exhibited  much  temper  in 
its  asseveration .  A  s  to  the  circumstances  upon 
which  he  predicates  his  belkf  in  the  infidelity  of 
bis  wife  and  the  illegitimacy  of  the  two  chil- 
dren, there  is  no  evidence  of  their  existence 
other  than  his  declaration  as  stated  by  the  wit- 
nesses; but  we  think  the  evidence  shows  that 
the  testator  believed  that  his  wife  was  onfaith- 
ful  to  him,  and  so  expressed  himself  to  those 
whom  be  could  talk  with  upon  the  subject  as 
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late  as  Mrs.  JoDes'  evidence,  to  which  we  have 
just  referred. 

After  this  there  is  little  or  nothing  heard  of 
it,  and  that  of  little  consequence,  and  when  he 
did  refer  to  it  just  before  making  his  will  it 
was  without  temper  or  reference  to  his  former 
Bospicions  or  accusations,  and,  by  his  conduct* 
indicating  that  his  sense  of  injury  was  appar- 
ently healed  over  and  its  effects  passed  away. 
The  important  question  for  our  decision  now 
is,  Was  his  belief  in  the  infidelity  of  his  wife 
and  the  illegitimacy  of  the  two  children  an  in- 
sane delusion,  and,  if  so,  was  he  so  affected  by 
such  delusion  at  the  time  of  the  execution  of 
his  will  as  caused  him  to  deprive  the  contestant 
of  all  benefit  in  his  estate?    This  necessarily 
leads  to  the  inquiry,  What  is  an  insane  delusion  ? 
Sir  John  Nicboll  in  the  celebrated  case  of  Dtuo 
V.  Clark,  3  Add.  Ecd.  79,  defined  *'in8ane  de- 
lusions" in  these  words:     *' Wherever  the  pa- 
tient once  conceives  something  extravagant  to 
exist,  which  still  has  no  existence  whatever 
but  in  his  own  heated  imagination,  and  wher- 
ever at  the  same  time,  having  so  conceived,  he 
is  incapable  of  being,  or  at  least  of  being  per- 
manently, reasoned  out  of  the  conception,  such 
a  patient  is  said  to  be  under  a  delusion  in  a  pe- 
culiar, half -technical  sense  of  the  term,  and  the 
absence  or  presence  of  delusion,  so  understood, 
forms  in  my  judgment  the  true  and  only  test 
or  criterion  of  present  or  absent  insanity."    In 
Boughton  v.  Knight,  6  Moak,  Eng.  liep.  852, 
^t>  John  Hannen  adopted  this  definition,  and 
expressed  the  belief  that  it  would  solve  most  if 
not  all  of  the  difi^culties  which  arise  in  investi- 
gations of  this  kind.    In  Banks  v.  Ooocffelhtc, 
L  R  5  Q.  B.   560,  Cockburn,  Ch,  J.,  says: 
"When  delusions  exist  which  have  no  founda- 
tion in  reality,  and  spring  only  from  a  diseased 
and  morbid  condition  of  the  mind,  to  that  ex- 
tent the  mind  must  necessarily  be  taken  to  be 
unsound."     Chief  Justice  Denio  said:     *'If  a 
person    persistentlv    believes  supposed    facts 
which  have  no  real  existence  except  in  his  per- 
verted ima^nation,  and  against  all  evidence 
and  probability,  and  conducts  himself,  how- 
ever logically,  upon  the  assumption  of  their 
eiistence,  he  is,  so  far  as  they  are  concerned, 
under  a  morbid  delusion;  and  delusion  in  that 
sense  is  insanity."    American  Seamen's  Friend 
Soe.  V.  H(ypper,  38  N.  Y.  624.     See  also  1 1  Am. 
&  Eng.  Encyclop.  Law,  p.  107,  title  Insanity. 
The  belief  of  facts  which  no  rational  person 
would  have  believed  is    insane  delusion.    1 
Wms.  Exrs.  85;  1  Redf.  Wills,  71.     And  in  a 
later  case,  MiddlediUh  v.  WiUiams,  45  N.  J. 
Eq.  726,  4  L.   R.    A   788,   Van  Fleet,    Vice^ 
Ordinary,  said  that  ''according  to  these  defini- 
tions, it  is  only  a  delusion  or  conception  which 
springs  up  spontaneously  in  the  mind  of  a  tes- 
tator, and  is  not  the  result  of  extrinsic  evidence 
of  any  kind,  that  can  be  regarded  as  furnishing 
evidence  that  his  mind  is  diseased  or  unsound; 
in  other  words,  that  he  is  subject  to  insane  de- 
lusions.    If,  without  evidence  of  any  kind,  he 
imagines  or  conceives  something  to  exist  which 
does  not  in  fact  exist,  and  which  no  rational 
person  would,  in  the  absence  of  evidence,  be- 
lieve to  exist,  then  it  is  manifest  that  the  only 
way  in  which  his  irrational  belief  can  be  ac- 
counted for  is  that  it  is  the  product  of  mental 
disorder.     Delusions  of  this  kind  can  be  ac- 
ooDoted  for  upon  no  reasonable  theory  except 
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that  they  are  the  creations  of  the  mind  in  which 
they  originate." 

Tested  by  these  definitions,  can  it  be  said 
upon  the  facts  as  disclosed  by  this  record  that 
the  testator  was  beset  with  an  insane  delusion 
in  respect  to  the  legitimacy  of  the  contestant 
and  her  brother?  The  circumstances  which  he 
relates  and  upon  which  his  belief  is  founded 
fix  the  place,  identify  the  person  and  the  man- 
ner of  the  improper  meeting,  and  there  is  no 
evidence  to  show,  nor  is  there  any  attempt  to 
deny,  that  there  was  such  a  place  or  person  or 
that  such  a  meeting  might  not  have  occurred, 
only  that  the  adulterous  purposes  which  be  as- 
cribed and  professed  to  believe  to  be  the  object 
of  such  meeting  were  so  absolutely  inconsistent 
with  her  known  character  for  chastity  hs  to  be 
utterly  unworthy  of  belief,  and  only  to  be  ac- 
counted for  in  him  upon  the  theory  of  an  un- 
natural dislike  or  aversion  which  amounted  to 
an  insane  dehision.  The  evidence  in  contra- 
diction of  his  belief  proceeds  on  the  assump- 
tion that  there  may  have  been  such  a  place  and 
man  and  meeting,  and  if  so,  her  known  char- 
acter for  chastity,  her  every- day  walk  and  life, 
render  it  impossible  that  it  could  have  occurred 
for  the  foul  purposes  which  he  imputes,  or 
otherwise  than  accidentally  and  without  con- 
cert, or  evil  design  in  thought  or  deed.  But 
these  facts,  however  falsely  or  unjustly  he  may 
have  reasoned  from  them,  or  however  absurd 
his  conclusions  as  applied  to  the  wife  and  con- 
testant impugned  by  them,  nevertheless  fur- 
nished the  evidence  which  inspired  his  sus- 
picions, and  the  ground  upon  which  his  belief 
was  founded.  It  is  conceded  that  the  conclu- 
sions he  drew  from  the  facts  are  wholly  un- 
warranted and  without  any  justification,  indi- 
cating at  least  an  unrelenting,  jealous  disposi- 
tion ;  but  unjust  and  absurd  as  they  may  be, 
they  were  not  the  pure  creations  of  a  perverted 
imagination  without  any  foundation  in  reality. 
Delusions  are  conceptions  that  originate  spon- 
taneously in  the  mind  without  evidence  of  any 
kind  to  support  them,  and  can  be  accounted 
for  on  no  reasonable  hypothesis.  The  mind 
that  is  so  disordered  imagines  something  to  ex- 
ist, or  Imputes  the  existence  of  an  oflfense, 
which  no  rational  person  would  believe  to  exist 
or  to  have  been  committed  without  some  kind 
of  evidence  to  support  it.  They  are  as  baseless 
as  the  fabric  of  a  dfeam  conjured  into  existence 
by  a  disordered  or  perverted  imagination  with- 
out any  sort  of  foundation  in  fact.  As  in  Smee 
V.  Smee,  L.  R.  5  Prob.  &  Div.  84,  the  testator 
imagined  himself  to  be  the  son  of  George  IV., 
and  that  when  he  was  born  a  large  sum  of 
money  had  been  put  in  his  father's  hands  for 
him.  but  which  his  father  in  fraud  of  bis 
rights  had  distributed  to  his  brothers;  or  as  in 
Smith  V.  Tebbitt,  L.  R.  1  Prob.  &  Div.  398,  the 
testatrix  imagined  herself  to  be  one  of  the  per- 
sons of  the  Trinity,  and  her  chief  legatee  to  be 
another.  In  cases  like  these  the  belief  is  tlie 
offspring  of  a  disordered  mind,  and  not  iuduced 
by  the  existence  of  any  facts  or  occurrences 
which  could  lend  any  soil  of  countenance  to  it. 
The  case  at  bar  is  not  such.  Here  there  is  a 
claim  of  facts  upon  which  the  belief  is  founded ; 
and  unjust  and  unfeeling  as  may  be  such  be- 
lief, in  view  of  the  known  character  of  his 
wife  for  chastity,  it  is  not  the  spontaneous 
product  of  pure  fancy,  but  a  grave  error  show- 
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ing  a  lack  of  judfrment  or  a  want  of  reasoning 
power,  the  outcome  of  an  over  sensitive,  jealous 
disposition,  prone  to  exaggerate  any  trifling 
circumstance  with  which  his  wife  may  be  con- 
nected into  an  unworthy  and  wicked  import- 
ance, and  to  draw  from  them  conclusions  un- 
tenable, illogical  and  unworthy  of  belief. 
There  is  no  doubt  that  the  testator  was  ex- 
tremely jealous  of  bis  wife,  and,  like  all  such, 
disposed  to  magnify  any  act  or  trifling  occur- 
rence into  undue  importance,  and  to  make  it 
the  occasion  to  draw  unworthy  conclusions  of 
her  marital  integrity.  The  experience  of  man- 
kind has  demonstrated  that  a  wife  may  have  a 
spotless  character,  she  may  be  justly  regarded 
in  the  estimation  of  her  friends  as  without 
moral  blemish  and  worthy  of  all  confldence 
and  affection,  and  yet  it  might  happen  to  her 
to  do  some  trivial  act  which  would  pass  unno- 
ticed by  them,  or  anyone  except  the  Argus  eyes 
of  an  ever-watchful  and  jealous  husband,  who 
would  stand  ready  to  draw  base  conclusions 
from  it  derogatory  to  her  chastity  and  charac- 
ter. To  mmds  thus  constituted,  sometimes 
even  a  look  of  the  wife,  or  perhaps  a  facetious 
or  inadvertent  remark,  or  some  insignificant 
circumstance  with  which  she  may  be  associated, 
although  it  be  wholly  innocent,  excites  their 
distrust,  and  fills  them  with  iealous  rage;  for 
it  is  as  true  now  as  when  first  uttered,  that 
"trifles  light  as  air  are,  to  the  jealous,  conflr- 
mations  strong  as  proofs  of  holy  writ."  To 
support  the  contention  for  the  contestant,  the 
belief  or  suspicion  the  testator  entertainail  of 
his  wife's  inndelity  and  the  illedtimacy  of  the 
children  to  be  an  insane  deiusTon  must  have 
been  wholly  without  foundation  in  reality,  and 
the  mere  figment  of  his  perverted  imagination. 
But  the  evidence  discloses  that  it  was  formed 
on  an  apparent  cause,  leading  on  his  part  to  a 
view  of  his  wife's  conduct  which  we  have  ad- 
mitted was  erroneous,  unjust  and  unnatural; 
yet  this  only  shows  an  unfortunate  error  of 
judgment  or  a  want  of  reasoning  power,  but 
not  an  absolute  want  of  intellect  upon  the  sub- 
ject. The  conclusion  which  he  drew  from  the 
facts  was  untenable  and  erroneous,  and  showed 
that  he  formed  a  bad  judgment  upon  an  in- 
sufllcient  state  of  facts,  but  does  not  show  that 
his  conclusion  or  belief  was  formed  without 
any  foundation  in  fact  whatever.  But  even  if 
we  assume  ttiat  his  belief  was  utterly  ground- 
less and  without  any  cause,  actual  or  apparent, 
to  justify  it,  would  that  authorize  us,  in  view 
of  the  circumstances  of  this  cause,  to  declare 
the  testator  was  the  victim  of  an  insane  delu- 
sion? In  Be  Col^B  mil,  49  Wis.  181,  Lyon. 
•/.,  said:  **It  must  be  conceded  that  the  belief 
of  the  deceased  in  respect  to  the  unchastity  of 
his  wife,  persisted  in  as  it  was  without  evidence 
to  support  it.  and  against  all  reasonable  proba- 
liilities  of  its  truth,  looks  very  much  like  in- 
SHue  delusion.  Yet  it  is  not  necessarily  so. 
Observation  teaches  us  that  there  is  a  verv 
large  class  of  people,  whose  sanity  is  undoubtecf, 
who  are  unduly  jealous  or  suspicious  of  others, 
and  especially  of  those  closely  connected  with 
them,  and  who  upon  the  most  trivial,  even 
whimsical,  grounds,  will  wrongfully  impute 
the  worst  motives  and  conduct  to  those  in 
whom  they  ought  to  confide.  This  insanity, 
which  is  developed  in  a  great  variety  of  forms, 
is  altogether  too  common,  and  loo  many  per- 
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sons  confessedly  sane  are  to  a  greater  or  leas 
extent  aflSicted  with  it,  to  justify  us  in  saying 
that  because  the  deceased  was  so  afilicted  he 
was  insane  or  the  victim  of  insane  delusion. 
The  line  between  the  unfounded  and  unreason- 
able suspicions  of  a  sane  mind  (for  doubtless 
these  are  such)  and  insane  delusions  is  some- 
times quite  indistinct  and  difllcult  to  be  de- 
fined." Nor  is  it  enough  that  a  delusion  mav 
have  existed,  but  its  connection  with  the  wib 
must  be  made  manifest,  and  shown  to  have  in- 
fluenced its  provisions,  before  the  will  can  be 
set  aside  and  declared  void. 

Nor  must  it  be  generally  overlooked,  in  con- 
sidering this  point,  that  the  period  of  time 
when  the  principal  witnesses  express  the  opin- 
ion that  he  was  the  victim  of  an  insane  delu- 
sion about  the  chastity  of  his  wife  relates  to 
conduct  and  conversation  and  circumstances 
that  occurred  many  years  ago;  that  he  was  di- 
vorced from  his  wife  in  1872,  and  that  in  the 
years  succeeding  little  or  nothing  of  real  im- 
portance is  ever  heard  of  his  suspicious,  and 
when  he  did  speak  of  her  or  the  contestant  in 
relation  to  the  matter  in  hand  it  was  with 
composure,  or  without  insinuations  against 
her  marital  integrity  or  the  legitimacy  of  the 
children.  It  is  necessary,  thei-efore,  to  show, 
not  only  that  he  was  the  subject  of  a  delusion, 
an  insane  hatred  or  aversion  to  his  daughter,  but 
that  it  was  present  when  he  executed  his  will, 
and  influenced  him  in  the  making  of  it  and  in 
excluding  her  from  its  benefits.  Upon  this 
point  the  evidence  has  already  been  detailed,  and 
It  will  be  sufiSdent  to  briefly  advert  to  it  to 
show  that  those  who  were  present  at  the  exe- 
cution of  the  will,  including  the  subscribing 
witnesses  and  his  phvsicians,  all  concur  in  the 
opinion  that  he  was  in  the  possession  of  all  his 
faculties  and  free  from  any  mental  disturbance 
impairing  his  free  a&ency;  that  he  understood 
the  extent  of  his  property,  and  specified  those 
among  whom  he  wished  it  to  be  distributed. 
Several  other  witnesses  there  are  with  whom  he 
conversed  just  prior  to  the  making  of  his  will 
which  show  his  reasons  for  excluoing  the  con- 
testant, and  his  appreciation  of  the  claims  of 
those  upon  whom  he  thought  his  property 
ought  to  be  bestowed.  Among  these  were 
that  the  contestant  was  then  in  good  circum- 
stances; that  she  had  separated  from  him  in 
early  life  and  chose  to  remain  with  her  mother: 
that  the  property  he  bad  acquired  was  earned  bv 
himself  and  those  to  whom  he  intended  to  will 
it;  that  they  had  helped  to  lighten  his  burdens, 
sympthized  with  him  and  cheered  him  in  ad- 
versity and  disappointment,  and  were  partners 
in  its  accumulation,— the  justice  of  whose 
claims  entitle  them  to  it.  Among  those  to  whom 
he  distributed  his  property  was  Calvin  Jones, 
whom  he  had  considered,  as  the  contestant,  to 
be  illegitimate  in  the  years  gone  by,  ^et  he 
gave  him  his  share  based  upon  the  principle 
already  stated,  and  which  he  conceived  to  be 
lust,  and  not  on  account  of  any  belief  in  his  il- 
legitimacy. It  would  seem  if  he  had  been  be- 
set by  any  delusion  of  this  kind  it  would  have 
operated  against  him,  for  its  effect  is  to  impair 
free  agencv  and  cause  the  testator  to  do  what 
he  otherwise  would  not  have  done  but  for  the 
presence  of  such  delusion.  His  conduct  before 
and  at  the  time  of  the  execution  of  the  will  are 
inconsistent  with  the  existence  of  such  delu- 
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gion;  no  feelinff  of  hatred  or  aversion  id  evinced; 
his  mind  acts  from  a  sense  of  justice  and  affec- 
tion which  he  feels  he  owes  to  those  who  have 
been  his  co-laborers,  including  Calvin,  and  in- 
fluenced by  that  principle  he  distributes  his  es- 
tate accordingly.  It  may  be  harsh,  and  under 
some  circumstances  cruel,  to  disinherit  one  child 
and  to  distribute  the  estate  among  the  others, 
but  if  the  testator  be  of  sound  mind  and  exe- 
cute his  will  as  prescribed  by  law  no  court  can 
interefere.  **It  may  be  contrary  to  the  princi- 
ples of  Justice  and  humanity,  its  provisions 
may  be  shockinely  unnatural  and  extremely 
unjust,  nevertheless,  if  it  appears  to  have  been 
made  by  a  person  of  sufficient  age  to  be  com- 
petent to  make  a  will,  and  also  to  be  the  free 
and  unconstrained  product  of  a  sound  mind, 
the  courts  are  bound  to  uphold  it."  Middle- 
ditch  V.  Williams,  supra,  8ir  John  Uannen 
said:  **He  may  disinherit  either  wholly  or 
partially  his  children,  and  leave  his  property 
to  strangers  to  gratify  his  spite,  or  charities  to 
eratify  nis  pride,  and  we  must  give  effect  to 
his  wiU,  however  much  we  may  condemn  the 
course  he  has  pursued."  Boughton  v.  Knight, 
supra.  And  among  the  considerations  whicli 
turn  the  scale  in  favor  of  the  exercise  of  this 
testamentary  power  which  may  disregard  the 
claim  of  kindred  and  disappoint  their  expecta- 
tions, Cockbum,  Ch,  J.,  mentioned  these: 
"Among  those  who,  as  a  man's  nearest  rela- 
tions, would  be  entitled  to  share  the  fortune  he 
leaves  behind,  some  may  be  better  provided 
for  than  others;  some  may  be  more  deserving 
than  others;  some,  from  age,  sex  or  physical  in- 
^rmity.  may  stand  in  greater  need  of  assist- 
ance. Friendship  and  tried  attachment  or 
faithful  services  may  have  claims  that  ought 
not  to  be  disregarded.  In  the  power  of  rewud- 
ing  dutiful  and  meritorious  conduct,  paternal 
authority  finds  a  useful  auxiliary;  age  secures 
the  respect  and  attention  which  are  its  chief 
consolations."  Banks  v.  Qooc^elUfw,  supra. 
The  law  is  settled  that  if  a  testator,  competent 
to  make  a  will,  executes  it  according  to  law,  it 
cannot  be  disturbed  for  an  inequality  or  un- 
reasonableness in  the  distribution  of  his  estate. 
He  is  under  no  obligation  to  devise  it  equally 
to  his  children  or  otherwise,  but  may  devise  it 
to  a  stranger.  That  fact  may  be  considered 
as  a  circumstance  in  determining  testamentary 
capat'ity,  but,  of  itself,  is  not  sufficient  to  set 
it  aside.  Where  a  delusion  exists,  and  it  is 
abown  to  have  had  an  influence  on  the  testa- 
mentary disposition  of  the  property,  as  in  Dew 
y.  Clark,  supra,  consisting  of  an  aversion  to 
kindred,  it  is  usually  accompanied  "with  other 
signs,"  says  Sir  John  Hannen,  "which  may  be 
relied  on  to  assist  us  in  forming  an  opinion  up- 
on that  point."  In  the  case  atl)ar  we  look  in 
vain  for  them,  but  in  that  case  it  was  the  ex- 
traordinary importance  the  testator  attached 
to  medical  electricity  as  a  means  of  cure,  which 
he  conceived  might  be  applied  to  almost  every 
purpose.  That  case  well  illustrates  the  exist- 
ence of  a  delusion,  which  consisted  in  an  in- 
sane hatred  without  even  the  shadow  of  a 
cause  of  bis  child,  persisted  in  through  life, 
and  bis  will,  being  shown  to  be  the  direct  off- 
spring of  this  delusion,  was  set  aside  and  de- 
clared void.  The  facts  in  that  case  show  that 
tbe  testator  entertained  an  unnatural  dislike  to 
his  only  daughter,  i¥hom  he  imagined  vile  and 
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profligate,  and  whom  he  treated  with  the  ut- 
most severity,  strlppinff  her  naked  and  unmer- 
cifully flogging  her,  and  then  rubbing  her  back 
with  brine,  compelling  her  to  do  degrading 
work,  denying  her  decent  clothes,  denouncing 
her  whenever  she  came  in  his  presence,  when 
she  was  in  fact  amiable,  of  superior  talents, 
dutiful  and  affectionate;  indicating  that  his  in- 
stincts and  aiffection  had  become  perverted,  and 
his  mind  a  prey  to  an  insane  delusion  which 
had  affected  his  will  and  cut  her  off  with  an 
inadequate  provision.  But  what  possible  si- 
militude can  the  case  at  bar  bear  to  that  case? 
It  is  true  the  father  of  the  contestant  did  not 
caress  her,  nor  does  it  seem  that  he  did  the 
other  children;  but  he  did  not  repulse  her,  and 
she  owns  that  she  disliked  him,  and  perhaps 
Justly;  but  he  did  not  whip  her,  although  he 
did  some  of  the  other  children;  nor  did  he  mal- 
treat her,  or  make  any  display  of  any  unkind 
feeling.  When  his  wife  decided  to  leave  him 
and  the  contestant  chose  to  go  with  her  he  gave 
them  money,  and  the  preponderance  of  evi- 
dence is  that  he  gave  them  their  share  of  what 
he  then  possessed.  He  does  not  seem  to  have 
been  a  lovable  man.  He  was  sensitive  and 
jealous,  and,  like  all  such,  when  brooding 
over  some  supposed  wrong,  indulged  in  a  harsh 
and  cruel  judgment  against  the  fl^delity  of  his 
wife  and  the  legitimacy  of  two  of  the  children, 
but  this  conduct  was  marked  by  no  course  of 
harsh  treatment,  no  bursts  of  violence,  no  dis- 
play of  outrages,  or  other  indignities  that  we 
have  noticed,  and  these  were  only  denounced 
to  a  few,  and  generallv  to  those  in  whom  he 
had  a  right  to  confide.  The  truth  is,  after 
their  separation,  as  time  passed,  his  sense  of 
injury  seems  to  have  gradually  healed  over 
and  its  effects  to  have  passed  away,  for  after 
this  he  begins  to  acquire  property,  to  take  an 
interest  in  the  affairs  of  his  community,  and 
to  command  the  respect  and  confidence  of  his 
friends  and  acquaintances  for  his  probity  and 
business  character;  and  during  all  this  time  so 
little  is  said  by  him  to  anyone  of  his  former 
grievances  or  belief,  that  his  daughters  are  not 
aware  of  it  until  the  commencement  of  this 
trial.  Nor  can  we  find  any  case  upon  facts 
analogous  to  these,  in  which  it  has  been  held 
fatal  to  the  validity  of  the  will. 

In  a  recent  case  (Barbo  v.  Rider,  67  Wis.  600). 
in  which  it  was  held  that  the  appellant  was 
the  victim  of  an  insane  delusion  and  mentally 
incompetent  to  care  for  himself  or  his  estate, 
the  evidence  showed  that  his  health  had  been 
impaired  by  excessive  drinking;  that  after  liv- 
ing happily  with  his  wife  for  more  than  twenty 
years,  suddenly  and  without  cause  he  conceived 
the  idea  she  had  been  untrue  to  him,  that 
she  submitted  her  person  to  the  criminal  em- 
braces of  a  number  of  men,  some  of  whom  she 
scarcely  knew,  and  that  some  of  these  men 
had  begotten  children  upon  her;  that  he 
charged  her  with  it  and  repeated  it  to  all  who 
would  listen  to  him.  wrote  an  incoherent  and 
indecent  letter  on  the  subject,  became  morose 
and  sullen,  ceased  to  take  any  interest  in  his 
family  or  business,  and  wandered  aimlessly 
into  the  fields;  that  he  begged  for  a  division  of 
the  property,  refused  to  take  medicine,  and  be- 
lieved that  bis  friends  were  trying  to  poison 
him.  As  the  court  said :  "No  argument  is  re- 
quired to  prove  that  such  a  change  in  the  nat- 
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ure  and  conduct  of  Barbo,  such  unreasonable- 
ness  and  unfounded  hallucinations  respecting 
the  chastity  of  his  wife,  and  his  causeless  hos- 
tility to  his  family,  which  yield  to  no  reason 
or  persuasion,  are  sufficient  evidence  that  he 
is  the  unfortunate  victim  of  insane  delusion." 
These  cases  illustrate  delusions,  but  they  are 
essentially  different  from  the  case  under  con- 
sideration. While  it  seems  harsh  and  cruel, 
so  counter  to  all  the  feelings  of  our  nature, 
that  a  parent  should  disinherit  one  of  his  chil- 
dren and  devise  his  property  to  the  others,  or 
to  cut  them  all  off  and  devise  it  to  strangers, 
from  some  unworthy  motive,  yet  so  long  as 
that  motive,  whether  from  pride  or  aversion, 
spite  or  prejudice,  is  not  resolvable  into  mental 
perversion,  no  court  can  interfere.  Reliance 
can  usuallv  be  placed  on  the  affections,  inde- 
pendent of  the  law.  which  parents  have  for 
their  children,  to  recognize  their  claim  in  the 
testamentary  disposition  of  their  estate.  But 
while  this  is  so.  the  law  recognizes  the  right  of 
the  testator  to  leave  his  property  to  whomso- 
ever he  choses  to  bestow  it,  and  in  the  exercise 
of  that  right,  he  may  have  reason  satisfactory 


to  himself  why  some  of  his  children  should 
enjoy  his  estate  while  others  are  excluded. 
Some  may  be  more  deserving  than  others, — 
more  needful  of  help  for  various  causes;  some 
may  have  contribute  largely  to  its  acquisition. 
These  and  various  other  reasons  may  exert  an 
influence  in  favor  of  some  and  in  exclusion  of 
others.  Tbe  law  being  so,  upon  the  facts  as 
disclosed  by  this  record,  we  must  give  it  as  our 
judgment  that  tbe  will  of  the  testator,  sought 
to  be  impeached  by  this  proceeding,  is  valid, 
and  not  the  product  of  an  insane  delusion; 
and  in  conclusion  it  is  perhaps  due  to  say  that 
whatever  suspicions  or  belief  the  testator  en- 
tertained of  his  wife's  infidelity  are  refuted  by 
this  record;  that  no  wife  or  mother  could  be 
guilty  of  dishonoring  the  bed  of  her  husband, 
and  bastardizing  her  children,  whose  reputa- 
tion for  chastity  and  domestic  duties  were  at- 
tested hj  so  many  respectable  witnesses  and 
contradicted  by  none. 

The  decree  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 
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R.  D.  WOOD  et  al. 

CORRY  WATER  WORKS  CO.  et  al. 
(44  Fed.  Bep.  146.) 

!•   A  eorponttion  which  has  entered  into 
and  received  the  benefits  of  a  contract 


which  it  had  the  power  to  make  will  not  be  per- 
mitted to  avoid  paylngr  the  oonsideratioii  money, 
by  showingr  that  in  making  the  oon tract  it  did  not 
conform  to  the  statutory  requirements  and  limi- 
tations imposed  on  it. 

8.  The  ftkct  that  the  constitutional  re- 
qnirement  as  to  notice  to  stockholders  was 
not  complied  with  before  the  execution  of  a  moit^ 


NOTB.— Corporation  estopped  to  deny  UaibiUiu  on 
Us  contracts, 

A  corporation  which  takes  and  retains  the  benefit 
of  a  contract  made  for  it  by  its  promoters,  although 
made  prior  to  its  corporate  existence,  is  estopped 
to  deny  that  the  contract  is  its  contract.  McLa  ugh- 
lin  v.  Concordia  College,  2  West.  Rep.  4S6, 20  Mo. 
App.  42. 

If  a  private  corporation  has  accepted  and  retained 
the  full  benefit  of  a  contract,  the  same  having  been 
fully  performed  toy  the  other  party  thereto,  who 
has  no  adequate  relief  at  his  command,  the  defense 
of  ultra  vfres  may  be  disallowed.  Denver  F.  Ins. 
Co.  V.  McClelland,  9  Colo.  II;  Camden  &  A.  R.  R.  Co. 
V.  May's  Landing  &  E.  H.  C.  R.  Co.  4  Cent.  Rep.  801, 
48  X.  J.  L.  680. 

Having  availed  itself  of  the  benefits  of  a  contract 
of  purchase  by  using  the  articles  bought,  it  is 
estopped  from  setting  up  the  fact  that  the  agent 
exceeded  his  powers  in  making  the  purchase.  Ten 
Broek  v.  Winn  Boiler  Compound  Co.  2  West  Rep. 
442, 20  Mo.  App.  19,  citing  Lungstrass  v.  Oerman  Ins. 
Co.  57  Mo.  109;  Merchants  Nat.  Bank  of  Boston  v. 
State  Nat.  Bank  of  Boston,  77  U.  S.  10  Wall.  644, 19 
L.  ed.  1018;  Southgate  v.  Atlantic  &  P.  R.  Co.  61  Mo. 
94;  Green's  Brice,  Ultra  Vires,  474,  784. 

The  courts  have  gone  a  long  way  to  enable  par- 
ties who  have  parted  with  property  or  money,  on 
the  faith  of  such  contracts,  to  obtain  Justice  by 
recovery  of  the  property  or  the  money  specifically, 
or  as  money  had  and  received  to  plaintiirs  use. 
Salt  Lake  City  v.  HoUister,  118  U.  S.  256, 80  L.  ed. 
176.  citing  Thomas  v.  West  Jersey  R.  Co.  101  U.  8. 
71, 25  L.  ed.  960;  Louisiana  v.  Wood,  102  U.  S.  894,  26 
L.  ed.  158;  Chapman  v.  Douglas  County  Comrs.  107 
Cr.  8. 855, 27  L.  ed.  881. 
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Where  the  obligors  in  a  bond  were  all  members 
of  a  company,  had  all  participated  in  the  action  of 
the  company  in  giving  a  note  secured  by  a  bond 
and  became  guarantors  of  tbe  notes,  they  are 
estopped  from  denying  the  authority,  either  of  the 
company  or  of  themselves,  to  do  what  they  did. 
Fourth  Nat,  Bank  v.  Olney  (Mich.)  5  West.  Rep.  T03w 

A  contract  of  a  corporation,  within  the  discre- 
tionary power  of  the  directors,  cannot  be  assailed 
by  a  stockholder  as  ultra  tyires,  Leslie  v.  Lorillard, 
1  L.  R.  A.  456, 110  N.  Y.  519. 

One  becoming  a  stockholder  is  conclusively  pre- 
sumed to  have  contracted  with  reference  to,  and  to 
have  assumed,  all  liability  described  by  the  law  of 
the  domicil  of  the  corporation.  McKim  v.  Glenn,  & 
Cent.  Rep.  776,  66  Md.  479;  Canada  South.  R.  Co.  v. 
Gebhard,  100  U.  S.  627, 27  L.  ed.  1020;  Glenn  v.  Cla- 
baugh,  65  Md.  65. 

A  stockholder  in  the  new  company,  knowing  the 
purpose  of  its  organization,  which  purpose  the  old 
organization  had  abandoned,  is  estopped  from  as> 
sorting  any  interest  as  a  stockholder  of  the  old 
compapy.  St.  Louis  &.  S.  Coal  Sc  Min.  Co.  v.  Sando> 
val  Coal  &  Min.  Co.  2  West.  Rep.  9^  116  111.  170. 
citing  Wade  v.  Bunn,  84  111.  117;  Eldrldge  v.  Walker, 
80  111.  270;  Noble  v.  Chrisman,  86  111.  186;  Anderson 
V.  Armstead,  60  111.  452;  Lloyd  v.  Lee,  45  lU.  2i7: 
Weaver  v.  Poyer,  79  111.  417;  1  Story,  Bq.  Jur.  12th  ed. 
•§  885, 880;  Herman,  Estoppel,  •  886.  See  notts  to  Peo- 
ple V.  North  River  Sugar  Ref .  Co.  (N.  Y.)  9  L.  R.  A.  38; 
Jemlson  v.  Citizens  Sav.  Bank  (N.  Y.)  9  L.  R.  A.  708; 
Portland  L.  &  Mfg.  Co.  v.  East  Portland  (Or.)  6  L. 
R.  A.  290;  Rockhold  v.  Canton  Masonic  Mut.  Ben. 
Asso.  (111.)  2  L.  R.  A.  420;  Scranton  Electric  L.  ft  H. 
Co's  App.  (Pa.)  1  L.  R.  A.  286. 
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gage  of  the  corporate  property  is  not  a  valid 
defense  to  a  suit  on  the  mortgage,  if  every  stock- 
holder was  present  when  the  morCirage  was  deter- 
mined on  and  voted  in  favor  of  it,  and  the  corpo- 
ration has  received  the  benefit  of  the  money 
raised  thereby. 

8«  A  corporation  which  has  roceiTed 
and  enjoyed  the  ftvits  of  its  morigm^^e 
bonds  cannot  assail  their  validity  in  the  hands  of 
a  bona  fide  holder  for  value*  on  the  ground  that 
they  exceeded,  in  amount  one  half  of  the  capital 
stock  paid  in,  contrary  to  the  provisions  of  the 
statute. 

4.  The  State  alone  can  complain  of  a 
completed  contract  entered  into  by  a  corporation 
in  violation  of  constitutional  or  statutory  require- 
ments. 

(November  24,  1880.) 

BILL  in  equity  to  enjoin  the  exercise  of  a 
power  of  sale  contained  io  a  mortgage 
given  to  secure  the  payment  of  certain  corpo- 
rate bonds.    DumiMed. 

The  facts  are  stated  in  the  opinion. 

Me9ar8.  Samuel  Dickson  and  R.  C.  Dale 
for  complainants. 

Mestert,  GeorM  Shiras*  Jr.,  and  Johns 
McCleave  for  defendant  the  Farmers'  Loan 
&  Trost  Company. 

Atcheson,  J,,  delivered  the  following  opin- 
ion: 

On  the  29th  day  of  March,  1886,  the  firm  of 
Samuel  R.  Bullock  &  Co.  and  theCorry  Water- 
Works  Company,  a  corporation  of  the  Slate  of 
Pennsylvania,  entered  into  a  contract  whereby 
the  former  agreed  to  construct  for  the  latter 
water- works  m  the  City  of  Corry,  Erie  Coun- 
ty, Pa.,  according  to  certain  plans  and  specifi- 
cations, and  to  pay  all  the  expense?,  legal  fees 
and  salaries  which  might  he  needed  to  main- 
tain and  operate  the  works  for  a  period  of  six 
months  after  completion,  and  to  pay  the  first 
six  months'  interest, — viz.,  fS.OKX)", — on  the 
hereinafter- mentioned  mortgage  bonds  of  the 
Water- Works  Company;  and,  in  consideration 
tbereof,  the  Water- Works  Company  agreed  to 
issue  and  deliver  to  said  Bullock  &  Co.  $100,- 
000  in  bonds,  and  $125,000  in  the  full  paid- 
np  non-asaessable  stock  of  the  Water- Works 
Company.  Bullock  &  Co.  proceeded  to  con- 
struct the  water-works,  and  fulfilled  their 
part  of  the  contract,  and  the  Water- Works 
Company  iasued  and  delivered  to  them  the 
bonds  and  stock,  as  agreed  on.  The  bonds 
hear  date  April  1,  1886,  are  each  of  the  de- 
nomination of  $1,000,  and  are  payable  to  Sam- 
nel  R.  Bullock  &  Co. ,  or  bearer,  on  the  1st  day 
of  Aprfl,  1916,  with  interest  coupons  annexed 
payable  to  bearer,  semiannually,  and  the 
bonds  are  secured  by  a  mortgage,  or  deed  of 
trust,  of  even  date,  covering  all  the  property, 
real  and  personal,  rights,  privileges  and  fran- 
chises of  the  Water- Works  Company,  executed 
and  delivered  by  said  Company  to  the  Farm- 
ers' Loan  &  Trust  Company  (defendant  in  this 
suit),  a  corporation  of  the  State  of  New  York, 
as  trustee.  '  The  last-named  Company  accepted 
the  trust,  and  the  mortgage,  or  trust  deed,  was 
duly  recorded  in  the  County  of  Erie,  Pa,,  on 
April  18,  1880.  In  the  month  of  October, 
1886,  the  National  Water-VVorks  Investment 
Company,  a  corporation  of  the  State  of  New 
York,  purchased  from  Samuel  R.  Bullock  & 
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Co.  all  of  said  bonds,  together  with  $50,000  of 
their  said  stock,  for  the  cash  price  of  $90,000, 
which  sum  was  paid  to  Bullock  &,  Co.  by  said 
investment  company  upon  the  delivery  of 
the  bonds,  and  said  bonds  are  still  owned  by 
that  company.  The  Water- Works  Company 
made  default  of  the  payment  of  the  interest  on 
said  bonds,  due  April  1,  1889,  and  thereupon, 
and  in  accordance  with  the  ttrrms  of  the  mort- 

5 age,  or  trust  deed,  the  National  Water- Wofks 
nvestment  Company,  the  holder  of  the  whole 
issue  of  said  bonds,  elected,  as  it  had  the  right 
to  do,  to  declare  the  principal  of  the  bonds  to 
be  due  and  pavable;  and,  after  such  election, 
the  default  stilt  continuing,  the  Farmers'  Loan 
&  Trust  Company,  the  trustee,  upon  the  writ- 
ten request  of  the  holder  of  the  bonds,  took 
possession  of  the  property  embraced  In  the 
mortgage,  or  trust  deed,  for  the  purposes 
therein  declared;  and,  in  further  execution  of 
the  power  thereby  conferred,  advertised  at 
public  sale,  and  was  about  to  proceed  so  to  sell, 
the  mortgaged  property  and  the  rights  and 
franchises  of  the  Water- Works  Company,  when 
tbe  bill  in  this  case  was  filed  by  the  plaintiffs, 
R.  D.  Wood  &  Co.,  stockholders  of  the  Corry 
Water- Works  Company. 

The  main  purpose  of  the  bill  is  to  enjoin 
the  exercises  by  the  Farmers'  Loan  &  Trust 
Company  of  the  power  of  sale  given  by  the 
said  trust  mortgage,  on  the  ground  that  the 
same  is  an  invalid  instrument,  and  conferred 
no  estate  or  rightful  authoritjr  upon  the  trustee.  • 
In  support  of  this  proposition.' three  reasons 
were  assigned  and  urged  by  the  plain tiflfs' 
counsel  at  the  final  hearing,  namely:  **  First. 
Because  the  issue  of  bonds  which  it  attempts 
to  secure  was  an  increase  of  the  corporate  m- 
debtedness  without  the  consent  of  the  persons 
holding  the  larger  amount  in  value  of  the 
stock  obtained  at  a  meeting  to  be  held  after 
sixty  days'  notice.  Second,  Because  the 
amount  of  mortgage  bonds  issued  exceeded 
one  half  of  the  capital  stock  paid  io,  tbe  evi- 
dence in  the  cause  showing,  substantially,  that 
nothing  was  ever  paid  in  on  account  of  ibe 
capital  stock.  Third,  Because  it  appears  from 
the  evidence  that,  by  the  attempted  issue  of 
stock  and  bonds  to  Bullock  &  Co.,  under  the 
construction  contract,  there  was  a  fictitious 
increase  of  stock  and  indebtedness,  which,  by 
the  terms  of  the  Constitution,  are  void." 

The  plaintiffs  rely  upon  the  provisions  of 
the  Corporation  Laws  of  the  Commonwealth 
of  Pennsylvania,  which  limit  the  right  of  such 
a  corporation  to  issue  bonds  secured  by  a 
mort&:age  to  an  amount  not  exceeding  one  half 
the  capital  stock  paid  in,  and  require  tbe  pre- 
vious consent  of  the  stockholders  at  a  meeting 
called  for  the  purpose,  and  upon  section  7,  art. 
16,  of  the  Constitution  of  tbe  State,  which  pro- 
vides: '*No  corporation  shall  issue  stocks  or 
bonds  except  for  money,  labor  done  or  inoney 
or  property  actually  received;  and  all  fictitious 
increase  of  stock  or  indebtedness  shall  be  void. 
The  stock  and  indebtedness  of  corporations 
shall  not  be  increased,  except  in  pursuance  of 
general  law,  nor  without  the  consent  of  the 
persons  holding  the  larger  amount  in  value  of 
the  stock  first  obtained  at  a  meeting  to  be  held 
after  sixty  days'  notice  given  in  pursuance  of 
law." 

Before  approaching  the  consideration  of  the 
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legal  questions  inyolved,  certain  matters  of 
fact  must  be  stated.  It  appears  that  the  meet- 
ing of  the  stockholders  of  the  Water- Works 
Company,  at  T^hich  the  issue  of  the  mortgage 
bonds  was  authorized,  was  not  called  for  that 
purpose,  but  to  vote  upon  the  proposition  to 
increase  the  capital  stock  from  $20,000  to 
$200,000.  It  is,  however,  shown  that  all  the 
stockholders  of  the  Company  except  one, — viz., 
Charles  S.  Wallace, — were  present  at  that 
meeting,  and  voted  in  favor  of  the  issue  of  the 
bonds  and  the  execution  of  the  mortgage,  or 
trust  deed,  to  secure  them;  and  it  is  further  sat- 
isfactorily established  that  Wallace  was  only 
the  nominal  owner  of  the  stock  standine:  in 
his  name,  and  that  the  real  owner  thereof  was 
Ellis  Morrison,  who  was  present  at  the  meet- 
ing and  voted  in  favor  of  the  issue  of  the  mort- 
gage bonds.  Furthermore,  the  trust  mortgage 
on  its  face  bears  this  recital:  "And  whereas, 
this  form  of  mortgage,  or  trust  deed,  was  at  a 
meeting  of  the  stockholders  of  the  Water 
Company,  held  on  the  29th  day  of  March, 
A.  D.  1886,  duly  approved  and  ratified, 
and  the  proper  officers  directed  to  execute 
the  same  in  the  name  of  the  Water  Com- 
pany." 

llie  bill  alleges  that  the  cost  of  the  construc- 
tion of  the  said  water- works  was  only  about 
$60,000,  but  the  proofs  do  not  sustain  this  alle- 
gation. On  the  contrary,  Samuel  R.  Bullock 
testifies  that  the  entire  cost,  including  the  ex- 
penses the  contractors  assumed  for  the  first  six 
months  after  completion,  etc.,  *'was  in  the 
neighborhood  of  $121,000,"  and  I  do  not  see 
why  this  estimate  should  not  be  accepted  as 
substantially  correct.  The  plaintiffs' claim  to 
be  the  owners  of  1,420  shares  of  the  stock  of 
the  Corry  Water- Works  Company.  The  whole 
of  this  stock,  however,  came  from  Samuel  R. 
Bullock  &  Co.  originallv,  and  was  part  of  the 
stock  that  firm  received  from  the  Water- Works 
Company,  under  their  construction  contract. 
The  plaintiffs'  title  to  920  shares  of  this  stock 
is  under  an  assignment  from  said  firm,  dated 
November  10,  1888,  and  they  have  possession 
of  the  stock  certificate  for  these  920  shares. 
But,  in  fact,  that  certificate  had  been  surren- 
dered to  the  Company  for  cancellation,  and 
other  certificates  had  been  issued  for  at  least 
part  of  this  stock,  and  how  much  stock,  if  any, 
the  plaintiffs  are  entitled  to  on  this  certificate 
is  not  shown.  The  plaintiffs'  title  to  the  other 
500  shares  of  stock  is  good.  They  acquired 
those  shares  in  February,  1889,  from  the  Na- 
tional Water- Works  Investment  Company,  at 
a  valuation  of  $1  per  share,  the  transaction 
being  this:  The  plaintiffs  were  creditors  of 
Samuel  R.  Bullock  &  Co.,  and  held,  as  collat- 
eral securities  for  their  claims,  stocks  in  various 
water-works  companies;  and  the  investment 
company  was  also  the  holder  of  such  stock 
which  bad  been  acquired  from  said  firm.  Up- 
on Ihe  failure  of  that  firm,  with  a  view  to  a 
severance  of  their  interests,  mutual  stock  trans- 
fers were  made  between  the  plaintiffs  and  the 
investment  company,  and  the  plaintiffs  thus 
acquired  said  500  shares  of  the  Corry  Water- 
Works  Company's  stock  at  the  valuation  men- 
tioned. 

Upon  the  undisputed  facts,  it  is  very  difficult 
to  see  the  standing  the  plaintiffs  have  m  a  court 
of  equity,  in  virtue  of  any  rights  of  their  own, 
12  L.  K.  A. 


to  assail  the  transaction  between  the  Conr 
Water- Works  Company  and  Samuel  R.  Bul- 
lock «&  Co.,  of  which  they  complain.  Dimpfd 
V.  Ohio  &  Jf.  R.  Go.  110  U.  S.  209,  28  L.  ed. 
121;  Columbia  Nat,  Bankfi  App,  16  W.  N.  C. 
357;  Graham  v.  La  Orosse  db  M.  R.  Co.  102  U. 
S.  148,  26  L.  ed.  106;  Monroe  v.  Smith,  79  Pa, 
459.  They  were  not  shareholders  of  the  cor- 
poration at  the  time  of  the  transaction,  and 
were  not  injured  by  what  took  place.  The 
contract  had  been  fully  executed  long  before 
the  plaintiffs  acquired  their  shares  of  stock, 
and  they  took  them  with  full  knowledge  that 
the  bonds  and  mortgage  of  the  corporation 
were  outstanding  and  unpaid.  Moreover,  the 
very  stock  they  now  hold  was  part  of  the  issue 
to  Samuel  R  Bullock  &  Co.,  under  the  con- 
struction contract  which  thev  now  impugn. 
But  in  this  controversy  the  plaintiffs  may  be 
considered  as  representing  the  corporation  it- 
self, and  clothea  with  its  rights.  Is  it  then 
open  to  the  corporation  to  defend  against  the 
bonds  and  mortgage,  or  trust  deed,  or  to  ques- 
tion their  validity?  At  the  outset  of  the  dis- 
cussion, it  is  to  be  borne  in  nynd  that  the  bonds 
are  negotiable  instruments,  and  were  purchased 
before  maturity  in  the  open  market,  for  a  large 
price,  by  the  "National  Water- Works  Invest- 
ment Company,  without  notice  of  anything 
affecting  their  validity.  Furthermore,  thia  ia 
not  a  case  of  a  total  want  of  power  In  the  cor- 
poration to  act.  Undoubtedly,  the  Corry 
Water- Works  Company  had  the  right  to  create 
an  indebtedness  for  the  purpose  of  construct- 
ing its  works,  and  to  issue  therefor  bonds  se- 
cured by  a  mortgage  or  trust  deed;  and  the 
utmost  that  can  be  said  in  impeachment  of  its 
action  is  that,  in  the  exercise  of  the  power,  it 
did  not  conform  to  the  requirements  and  limi- 
tations which  the  law  imposed  upon  the  Com- 
pany. But,  in  Oil  Greek  A  A,  IHver  R.  Co,  v. 
Pennsylvania  Tranep.  C<?.,88  Pa.  160,  it  was 
distinctly  ruled  by  the  Supreme  Court  of  Penn- 
sylvania that  where  a  corporation  has  entered 
into  a  contract  which  has  been  fully  executed 
by  the  other  party,  and  nothing  remains  to  be 
done  but  for  it  to  pay  the  consideration  money. 
it  will  not  be  allowed  to  set  up  that  the  contract 
was  ultra  vires.  And  in  Wright  v.  Pipe  Line 
09.,  301  Pa.  204,  it  was  held  that  where  a  cor- 
poration, although  prohibited  by  its  charter, 
contracted  for  the  purchase  of  stock  in  another 
corporation,  and  the  contract  was  executed  by 
the  delivery  of  the  stock,  in  an  action  on  a 
promissory  note  given  for  the  price  of  the  stock, 
m  the  hands  of  a  holder  for  value,  it  could  not 
defend  on  the  ground  that  the  contract  was 
beyond  its  corporate  powers. 

Turning  now  to  the  specific  objections  urged 
against  the  validity  of  the  bonds  and  trust 
mortgage,  we  find  that  in  the  case  of  Colum- 
Ha  ^ot,  Bank^s  App.^  supra,  in  which  an  issue 
of  corporate  stock  was  involved,  the  Supreme 
Court  of  Pennsylvania  held  that  the  only  ob- 
ject of  the  prescribed  notice  of  a  proposed  in- 
crease of  stock  was  to  give  information  to  the 
shareholders,  and  if  they  had  such  knowledge 
from  any  source  it  was  enough.  Now,  every 
shareholder  of  the  Corry  Watey- Works  Com- 
pany was  present  when  the  issue  of  the  bonds 
and  trust  mortgage  was  determined  on,  and  all 
voted  in  favor  of  that  measure.  Again,  in 
Manhattan  Hardioare  Go.  v.  Phalen,  128  Pa. 
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110,  where,  to  a  9eireffiei€u  on  a  mortgage  of 
&  corporation,  the  receiver  of  the  corporation 
made  defense  that  the  debt  was  not  authorized 
by  a  previous  meeting  and  consent  of  stock- 
holders, as  directed  by  section  7.  art.  16,  of  the 
Constitution,  and  the  Act  of  April  18,  1874, 
the  defense  was  overrulec),  the  court  holding 
that  when  a  corporation  has  received  the  bene- 
fit of  monev  borrowed  on  its  mortgage,  and 
the  stockholders  knew  of  it,  and  made  no  ob- 
jection within  a  reasonable  time  to  the  lack  of 
authority  in  the  corporate  officers  to  make  the 
loan,  neither  the  corporation,  its  stockholders 
nor  its  creditors  can  set  up  such  want  of  au- 
thority in  a  suit  on  the  mortgage,  nor  can  the 
receiver  of  the  company  do  so  for  them.  In 
Seed's  App.,  122  Pa.  565,  it  was  declared  by 
the  couit  that  a  contractor  who  had  knowledge 
that  under  a  trust  mortgage  of  a  corporation 
the  issue  of  bonds  was  in  excess  of  the  capital 
stock  paid  in,  and  who  was  a  participant  in 
the  fraud  of  such  issue,  could  not  attack  the 
validity  of  the  mortage  as  in  violation  of  the 
Statute.  No  more,  m  my  judgment,  is  it  com- 
petent for  the  corporation  itseu,  which  has  re- 
ceived and  enjoys  the  fruits  of  itA  mortgage 
bonds,  to  assail  their  validity  in  the  hands  of 
a  bona  fide  purchaser  for  value,  on  such  ground. 
We  have  already  seen  that  the  consideration 
which  passed  from  Samuel  R.  Bullock  &  Co.  to 
the  Coriy  Water- Works  Company  was  largely 
in  excess  of  the  whole  issue  of  the  mortgage 
bonds,  and  this,  too,  without  taking  into  consid- 


eration a  contractor's  profit.  Therefore,  there 
is  really  no  ground  for  the  assertion  that  the 
indebtedness  so  created  was  fictitious,  and,  cer- 
tainly, under  the  facts  of  this  case,  neither  the 
corporation  nor  its  stockholders  can  be  heard 
so  to  allege  to  the  prejudice  of  the  innocent 
bondholder.  If  the  construction  contract,  as  a 
whole,  offended  against  the  constitutional  and 
statutory  provisions  here  invoked,  the  correc- 
tive power  resides  in  the  Commonwealth, 
which  alone  can  now  complain  of  the  com- 
pleted transaction.  Columbia  Nat  Banh^s  App. 
tupra. 

This  principle,  which  indeed  is  decisive  of 
the  entire  case,  was  recognized  as  sound,  and 
was  enforced,  in  Union  Nat.  Bank  of  8t,  Louis 
V.  Matthews,  98  U.  S.  621,  25  L.  ed.  188,  where 
a  mortgagor  sought  to  enjoin  a  sale  of  the  mort- 
gaged premises  under  a  power  contained  in 
the  mortgage,  on  the  ground  that  it  was  taken 
in  violation  of  the  National  Banking  Law;  and 
in  FntU  v.  Palmer.  133  U.  8.  282,  83  L.  ed. 
817.  where  a  foreign  corporation  had  purchased 
land,  and  taken  a  conveyance  thereof  in  direct 
violation  of  the  laws  of  the  State  in  which  the 
land  was  situated,  it  was  nevertholew  held  that 
the  corporation  took  the  title  as  against  its 
flrrantor  and  his  subsequent  grantee,  and  that 
it  was  for  the  State  alone  to  question  the 
validity  of  the  deed  of  conveyance  to  the  cor- 
poration. 

Let  a  decree  he  drawn  dismissing  the  bill  of 
complaint,  with  costs. 


MINNESOTA  SUPREME  COURT. 


Mary  B.  LEE  et  al.,  Bespts., 

V. 

H.  E.  FLETCHER  et  al,  Appts. 

(....Minn ) 

1.   No  partleiilar  form,  or  ceremony  ia 
frttiTirntlel  to  eonetitate  the  delivery  of 

•Head  notes  by  Coujuis,  J. 


a  deed*  Manual  poflsesslon  thereof  by  the 
grantee  is  not  neoeasary.  Whether  there  has 
been  a  delivery  depends  upon  the  intent  of  the 
grrantor,  and,  if  his  intent  to  deliver  is  apparent, 
delivery  for  record,  althouirh  not  known  by  the 
ffrantee,  is,  if  followed  by  his  assent,  good  deliv- 
ery. 

8*   The  ▼alldlty  of  a  mortfl^ai^  does  not 
depend  upon  the  description  of  the 


Note.— i>eKoen/  of  deed  essential  to  transfer  titie. 

The  party  who  is  to  execute  and  deliver  a  deed 
flhonld  prepare  it.  Willard  v.  Tayloe.  76  U.  S.  8  Wall. 
587, 10  L.  ed.  501;  Church  v.  Gilman,  15  Wend.  666:  El- 
sey  v.  Metcalf ,  1  Denio,  888:  Gifford  v.  Gorrigan,  7 
€ent.  Rep.  277,  106  N.  Y.  S2S.  See  noU  to  Standlford 
V.  Standlford  (Mo.)  8  L.  K.  A.  299. 

The  delivery  of  a  deed  is  essential  to  the  transfer 
of  the  title.  Younge  v.  Ouilbeau,  70  U.  S.  8  Wall. 
686, 18  L.  ed.  282;  Parmelee  v.  SimpSon,  72  U.  S.  5 
Wall.  81, 18  L.  ed.  542;  Tompkins  v.  Wheeler,  41  U. 
8. 16  Pet.  106,  10  L.  ed.  906;  Dwinell  v.  Bliss,  2  New 
Eng.  Rep.  006, 68  Vt.  368;  Scobey  v.  Walker,  12  West. 
Bep.  922, 114  Ind.  264;  Yaughan  v.  Qodman,  94  Ind. 
191;  Fitzgerald  v.  Golf,  99  Ind.  28;  Quick  v.  Milllgan, 
6  West.  Rep.  888, 108  Ind.  419;  The  Lady  Superior  v. 
McNamara.  3  Barb.  Ch.  376,  5  L.  ed.  939;  Stephens  v. 
Buffalo  ft  N.  Y.  Cent.  R.  Co.  20  Barb.  888;  Roberts 
V.  Jackson,  1  Wend.  478;  Clark  v.  Gifford,  10  Wend. 
810;  Gilbert  v.  North  American  F.  Ins.  Co.  28  Wond. 
43;  Fain  v.  Smith,  14  Or.  82. 

A  deed  takes  effect  only  from  the  time  of  its  de- 
livery. Calhoun  County  v.  American  Emigrant 
Co.  98  U.  S.  124,  28  L.  ed.  826. 

A  deed  of  wtaioh  the  consideration  is  marriage 
must  be  delivered,  to  be  operative.    Scott  v.  Scott, 
14  West.  Bep.  342,  96  Mo.  80O. 
12L,RA. 


Actual  manwU  delivery  not  essentioL 

It  is  not  necessary,  to  constitute  a  delivery  of  a 
deed,  that  there  should  be  an  actual  manual  deliv- 
ery; if  it  is  so  disposed  of  as  to  evince  clearly  the  in- 
tention of  the  parties  that  it  should  take  effect  as  a 
conveyance,  it  is  a  sufficient  delivery.  Conlan  v. 
Grace,  86  Minn.  276;  Ward  v.  SmaU  (Ky.)  12  Ky.  L. 
Hep.  58,  citing  Stevens  v.  Hatch,  6  Minn.  64;  Schmltt 
v.  Schmitt,  81  Minn.  106;  Thompson  v.  Easton,  Id. 
99;  Gaston  v.  Merriam,  88  Minn.  271;  Newton  v. 
Bealer,  41  Iowa,  884;  Somers  v.  Pumphrey,  24  Ind. 
281,  248;  Orr  v.  Clark  (Vt.)  April  22, 1890;  Hubbard 
V.  Cox,  76  Tex.  289. 

Where  the  grantee  in  a  deed  of  trust  agreed  to 
accept  the  trust,  and  the  deed  was  put  on  record 
pursuant  to  directions  of  the  grantor,  the  delivery 
was  sufficient.  Steele  v.  Lowry,  4  Ohio,  72. 19  Am. 
Dec.  588. 

But  a  delivery  of  a  deed  not  beneflofal  to  the 
grantee,  of  property  heavily  incumbered,  cannot 
be  inferred  from  the  bare  record  of  the  deed.  Gif- 
ford v.  Corrigan,  7  Cent.  Rep.  277,  106  N.  Y.  223. 
See  Jackson  v.  Phipps,  12  Johns.  418;  Jackson  v. 
Bodle,  20  Johns.  184;  Church  v.  Gilman,  15  Wend. 
666;  Eisey  v.  Metcalf,  1  Denio,  3Z3. 

The  acknowledging  and  recording  of  a  deed 
without  grantee^B  knowledge  or  consent  does  not 
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debit  nor  upon  the  form  of  the  indebtedness;  it 
depends  rather  upon  the  existence  of  the  debt  It 
was  given  to  secure.  It  may  be  valid  without  a 
note  or  bond,  althouurb  it  purports  to  secure,  and 
substantially  describes,  a  note  or  bond.  The 
true  state  of  the  indebtedness  need  not  be  dis- 
closed by  the  instrument,  but  in  cases  free  from 
fraud  may  be  shown  by  parol. 
8«  It  bein^  evldeiit  that  a  claim  asserted  to 
certain  real  property  by  one  of  two  defendants 
was  admitted  by  the  plaintiffs  to  be  as  determined 
upon  the  trial,  it  was  error,  as  to  such  defendant, 
for  the  court  below  to  grant  plaintiffs^  motion 
for  a  new  triaL 

(April  8, 1891.) 

APPEA.L  by  defendants  from  an  order  of 
the  District  Court  for  Hennepin  County 
CTanting  plaintifFs  a  new  trial  in  an  action 
brought  to  determine  adverse  claims  to  certain 
real  estate,  in  which  judgment  bad  been  or- 
dered in  defendants*  favor.  Beversed  in  part. 
Affirmed  in  part. 


The  facts  are  stated  in  the  opinion. 

Messrs.  GiUIUaii,  Beldea  A  WiUard 

for  appellants. 

Mr.  M.  B.  Koon,  with  Messrs.  Little  Sk 
Nunn*  for  respondents: 

The  mortgage,  if  there  was  anything  what- 
ever for  it  to  secure,  would  stand  for  security 
for  only  the  actual  indebtedness  of  the  mort- 
gagor to  the  mortgagee.  The  indebtedness  is 
the  principal  thinff  and  the  mortgage  is  an  in- 
cident to  the  indebtedness,  and  without  such 
indebtedness  intended  thereby  to  be  secured 
there  can  be  no  valid  mortgage. 

Hodffdon  v.  Shannon,  44  N.  H.  572;  Baker 
V.  Collins,  9  Allen,  268;  Bramhall  v.  Flood, 
41  Conn.  68. 

The  mortgagee  or  her  assinis  cannot  tack  to 
or  substitute  for  the  actual  indebtedness  in- 
tended to  be  secured  other  or  different  indebt- 
edness though  equally  meritorious  with  that 
intended  to  be  thus  secured;  much  less  an  in- 
debtedness that  exists  merely  in  conjecture. 

Edwards  v.  Dwight,  68  Ala.  389;   Wilkersoi^ 


of  itself  amount  to  delivery.  Weber  v.  Christen,  9 
West.  Rep.  798,  121  Dl.M,  citing  Parker  v.  Hill,  8 
Met.  447;  Jackson  v.  Phipps,  supra;  Woodbury  v. 
Fisher.  20  Ind.  888;  Parmelee  v.  Simpson,  72  U.  S.  6 
Wall.  81, 18  L.  ed.  642;  Herbert  v.  Herbert,  2  111.  278. 

Where  the  (rrantor  shortiy  after  the  execution 
and  record  of  his  deeds  repossessed  himself  of  them, 
retaining  possession  until  his  death,  and  remaining 
in  possession  of  the  property,  there  'was  no  delivery 
of  the  deeds.    Weber  v.  Christen,  supra. 

But  a  mere  execution  of  a  voluntary  deed,  with 
neither  the  trustee  nor  the  beneficiary  present,  and 
no  publication  of  its  contents  made,  will  not  t>e 
construed  a  delivery  of  it.  Wood  v.  Ingraham,  8 
Strobh.  Rq.  106, 61  Am.  Dec.  672.  And  see  Fisher  v. 
Hall,  41  N.  T.  422. 

Exception  to  rule. 

To  constitute  a  delivery,  the  grantor  must  part, 
with  the  possession  of  the  deed,  or  the  right  to  re- 
tahiit.  Youngev.  GuUbeau,70U.  8.8WalL68S,  18 
L.  ed.  282. 

But  it  is  not  necessary,  to  constitute  complete  de- 
livery, that  the  instrument  should  leave  the  actual 
poasesBion  of  the  grantor.  Folly  v.  Vantuyl,  9  N. 
J.  L.  196;  Crawford  v.  Bertholf .  1  N.  J.  Eq.  468;  Can- 
non  v.  Cannon,  26  N.  J.  Eq.  819;  Ruckman  v.  Ruck- 
man,  88  N.  J.  £q.  864. 

Where  a  deed  is  sealed  and  delivered,  and  there  is 
nothing  to  qualify  the  delivery  except  the  keeping 
of  the  deed  in  the  hands  of  the  executing  party, 
and  nothing  to  show  that  he  did  not  intend  it  to 
operate  immediately,  it  is  a  valid  deed.  Duraind  v. 
Dych,  7  Cent.  Rep.  806,  U6  Pa.  96. 

The  mere  fact  of  the  maker  retaining  the  instru- 
ment in  his  own  keeping,  intending  that  it  should 
be  considered  as  executed  and  delivered,  will  not 
render  it  invalid  for  waut  of  delivery.  Wall  v. 
Wall,  SO  MisB.  97;  Squires  v.  Summers,  86  Ind.  264: 
Bogie  V.  Bogle,  86  Wis.  666;  Porter  v.  Cole,  4  Me.  26; 
Blight  V.  Schenck,  10  Pa.  286;  Welch  v.  Sackett,  12 
Wis.  2U;  Wallace  v.  Berdell,  97  N.  Y.  22;  hinted, 
Fisher  v.  Hall,  41  N.  Y.  422.  See  Payne  v.  Powell,  6 
Bush,  261;  Wallace  v.  Berdell,  97  N.  Y.  22. 

If  fully  executed  It  is  valid  in  the  hands  of  the 
grantor,  if  there  be  nothing  to  qualify  the  delivery. 
Roosevelt  v.  Carow,  6  Barb.  196. 

If  both  parties  are  present,  and  the  contract  to 
all  appearances  consummated,  it  is  a  complete  and 
valid  deed,  notwithstanding  it  remains  Id  custody 
of  the  grantor.  Rose  v.  Rose,  7  Barb.  176;  McLean 
V.  Button,  19  Barb.  468. 

A  deed  will  take  effect  though  found  in  grantor^s 

12  L.  R  A, 


desk,  if  circumstances  indicate  an  intention  to  con- 
sider it  delivered.  Linton  v.  Brown,  20  Fed.  Bep. 
467;  Adams  v.  Adams,  88  U.  S.  21  WaU.  186, 22  L.  ed. 
604. 

Undoubtedly  the  general  rule  is,  a  deed  takes 
effect  from  its  delivery  and  acceptance,  and  most 
generally  mutual  and  concurrent  acts.  Where  the 
exception  to  the  general  rule  is  most  frequently 
recognised  is  in  cases  of  voluntary  settiements.  In 
such  cases  a  common  rule  of  the  law  of  general  ap- 
plication is,  the  '^arst  deed  and  the  last  wilP'  shaU 
stand.  A  will  is  most  generally  retained  by  the  tes- 
tator, and  so  a  deed  making  a  voluntary  settiemeot 
may  be  retained  by  the  grantor  and  still  take  effect. 
Cline  V.  Jones,  111  UK  674. 

A  voluntary  settiement  fairly  made  Is  always 
binding  on  the  grantor,  unless  there  be  clear  and 
decisive  proof  that  he  never  parted  nor  intended 
to  part  with  the  possession  of  the  deed,  even  if  he 
retains  i*.  Shrader  v.  Bonker,  65  Barb.  616;  Brinok- 
erhoff  v.  Lawrence,  2  Sandf.  Ch.  406,  7  L.  ed.  648; 
Dempsey  v.  Tylee,  8  Duer,  96;  Brown  v.  Brown,  1 
Woodb.  &  M.  881. 

There  must  be  other  facts  to  show  that  it  was  not 
intended  to  be  absolute.  Wallace  v.  Berdell,  97  N. 
Y.  22;  Van  Valen  v.  Schemerhom,  22  How.  Pr.  420i 

Where  a  man  declared  his  intention  to  oon\*ey 
lands  to  bis  minor  son,  and  executed  a  deed  and 
delivered  it  to  a  neighbor,  saying  to  him,  ^*You 
take  that  deed  and  file  it  for  record,"  and  on  the 
latter^s  suggestion  not  to  file  it  at  present  he  re- 
sponded, **You  take  that  deed  and  keep  it  safely,*^ 
the  delivery  must  be  held  to  have  been  absolute. 
Standiford  v.  Standiford,  8L.  R.  A.  299,  and  nofe,  97 
Mo.2»l. 

A  subsequent  fihngfor  lecord,  whether  before 
or  after  the  f ather*s  death,  was  merely  tiie  consum- 
mation of  the  delivery  to  the  son  as  of  the  date  of 
the  delivery  to  the  neighbor  in  trust.    J6fcl. 

Effect  oT  retention  by  vendor  tiU  his  death. 

If  it  be  retained  in  the  possession  and  control  of 
the  grantor  until  his  death  it  cannot  become  effect- 
ive by  delivery  thereafter  by  an  agent,  under  his 
instructions.  Weisinger  v.  Cucke,  67  Miss.  611.  See 
Cook  V.  Brown,  84  N.  H.  460;  Brown  v.  Brown,  66 
Me.  816;  Prutsman  v.  Baker,  80  Wis.  644. 

There  can  be  no  valid  delivery  of  a  deed  after 
the  grantee's  death.  McBlroy  v.  Htner,  18B  111.  166: 
Stone  V.  French,  87  Kan.  146;  Duraind  v.  Dych,  7 
Cent.  Rep.  898. 116  Pa.  98. 

Though  both  husband  and  wife  have  executed  a 
deed,  yet  if  it  has  not  been  delivered  until  after 
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V.  Tillman,  66  Ala.  583;  Hamilton  Blda,  Auo, 
V.  Reynolda,  5  Duer,  671;  Savory,  Scott,  45 
Iowa,  134;  Bacon  y.  CottreU,  18  MiDn.  194  (Gil. 
188);  KeUy  v.  Falconer,  45  N.  Y.  42. 

The  actual  iDdebtedness  Is  all  that  can  be 
held  to  be  secured  by  the  mortgage. 

Nazro  V.  Ware,  88  Minu.  448;  John  v.  New 
York  Guaranty  d  L  Co.  101  U.  8.  622.  25  L. 
ed.  1080. 

The  debt  and  mortgage  are  inseparable. 

WiUon  ▼.  Eiffenbrodt,  80  Minn.  4. 

The  fact  that  the  note  was  never  executed 
has  an  important  bearing  upon  the  question  of 
delivery. 

Brigham  v.  Brovm,  44  Mich.  60;  Jones,  Mort. 
§614. 

The  delivery  and  acceptance  must  be  the 
concurrent  act  of  both  parties.  The  registra- 
tion of  a  deed  by  the  grantor,  without  the 
grantee's  knowledge  or  assent,  does  not  of  it- 
self operate  as  delivery  of  a  deed. 

1  Devlin,  Deeds,  ^  290;  8  Washb.  Real  Prop. 
4th  ed.  p.  292;  Bvekman  v.  Buckman,  6  Fed. 


Rep.  225-227;  Flannigan  v.  Oogg%n$,  71  Wis. 
28;  WatBon  v.  Hillman,  57  Mich.  607:  UawkM 
V.  Pike,  105  Mass.  560;  Maynard  v.  Jdaynard, 
10  Mass.  455;  Samson  v.  Thornton,  8  Met.  275; 
Patterson  v.  Snell,  67  Me.  562;  Price  v.  Hud- 
son, 125  ni.  284;  Barr  v.  Schroeder,  82  Cal. 
617;  ParmeUe  v.  Simpson,  72  U.  S.  5  Wall.  81, 
18  L.  ed.  542;  Tounge  v.  Guilbeau,  70  U.  8.  8 
Wall.  641,  18  L.  ed.  268;  Vnion  Mut.  L,  Ins. 
Co.  V.  CampbeU.  95  111.  268. 

The  delivery  of  a  deed  after  the  death  of  the 
grantor  is  not  sufficient  to  pass  title. 

Jackson  v.  Leek,  12  Wend.  107;  Fisher  v. 
HaU,  41  N.  Y.  416;  Jackson  v.  Phim)s,  12 
Johns.  418;  Walsh  v.  Vertnont  Mut.  F.  Ins. 
Co.  54  Vt.  852;  Prutsman  v.  Baker,  80  Wis. 
644 

Collins*  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  determine  adverse 
claims  made  by  the  defendants  to  lots  4  and  5, 
block  84,  in  one  of  the  additions  to  St.  An- 


her  death,  it  wlU  not  beeoforoed  against  her  heirs. 
Sboenberger  v.  Zook,  84  Pa.  24;  Shoenberger  v. 
HackmaiL,  87  Pa.  87;  1  Devlin.  Deeds,  p.  06. 

A  deed  in  due  form,  properly  signed  and  ac- 
knowledged, but  never  delivered,  its  exisfenoe  be- 
ing unknown  to  the  grantee  until  after  the  grant- 
or's death,  poasee  no  title.  Miller  v.  Murfleld,  79 
Iowa,  64.    See  Otto  v.  Doty,  81  Iowa,  S6. 

Where  a  deed  was  placed  in  a  trunk  by  the  grant- 
or, to  be  taken  poeaesslon  of  by  his  wife  only  in  the 
event  of  his  death,  where  it  remained  for  twenty 
years,  the  grantee  taking  no  pooBoesion  of  it  until 
institution  of  a  mechanios*  lien  suit  against  her, 
when  she  destroyed  It,  there  was  no  delivery. 
Price  V.Hudson,  126  ni.  284.   . 

Where  the  grantor  lived  in  the  family  of  his  son, 
and  made  no  eflTort  to  deliver  the  deed,  and  gave 
no  authority  to  grantee  to  take  it  from  the  tin  box 
in  which  it  was  placed,  and  never  spoke  of  the 
deed,  and  the  deed  could  not  be  found  after  the 
8T&Dtor*s  death,  it  cannot  be  held  to  have  been  de- 
livered. The  presumption  is  that  the  grantor  de- 
stroyed it.  Anderson  v.  Anderson  (Ind.)  June  6, 
1890. 

Where  a  deed  which,  although  purporting  to  be 
absolute,  was  intended  to  operate  only  upon  the 
giantor*8  death,  after  being  retained  for  some  time 
by  the  grantor,  was  delivered  to  the  grantee  to  be 
deposited  in  a  box  for  safe  keeping,  and  not  with  a 
view  of  vesting'  in  him  a  present  ownership  of  the 
property,  there  is  no  dehvery  of  it,  as  the  deed  of 
the  granton  and  being  an  attempted  testamentary 
disposition  not  in  compliance  with  the  Statute  of 
Wills,  the  title  never  passes  out  of  the  grantor. 
Bovee  v.  Hlnde  (UL)  Oct.  81,  ISWi  See  Stone  v. 
French,  37  Kan.  14fi. 

But  under  the  Arkansas  statutes  a  deed  convey- 
ing an  estate  of  freehold  to  commence  in  fvtwo  is 
valid;  and  a  deed  to  grantor^s  son  to  take  effect  at 
grantor's  death,  duly  slimed,  acknowledged  and  de- 
livered. Is  a  conveyance  of  the  present  title,  with 
posBcesion  and  use  postponed,  and  not  a  will. 
Bunch  v.  Nicks,  fiO  Ark.  867. 

F\>rmai  ddivery  not  necessary. 

No  particular  formality  is  necessary  to  the  de- 
livery of  a  deed.  The  Lady  Superior  v.  McNamara, 
8  Barb.  Cta.  STS.  5  L.  ed.  989. 

A  deed  may  be  delivered  by  doing  something  and 
saying  nothing,  or  t>y  saying  something  and  doing 
Dothbiir^  or  it  may  be  by  both.  Flint  v.  Phipps,  18 
Or.  487.  See  Jackson  v.  Phipps,  U  Johns.  421;  Byers 
V.  XcClanahan,  8  Gill  A  J.  266;  Stewart  v.  Redditt, 
12  L.  H.  A. 


8  Md.  79;  Bryan  v.  Wash,  7  IlL  667;  GunneU  v.  Oook. 
erill,  79  Ul.  79;  Byars  v.  Spencer.  101  Dl.  428;  8 
Washb.  Real  Prop.  4th  ed.  286;  Tledeman,  Real 
Prop.  1 818;  Shep.  Touch.  58. 

The  form  and  manner  of  delivery  are  not  import- 
ant so  long  as  it  is  the  manifest  intention  of  the 
grantor  to  deliver.  Hubbard  v.  Cox,  76  Tex.  239; 
Ward  v.  Small  (Ky.)  12  Ky.  L.  Rep.  66;  Conlan  v. 
Grace,  86  Minn  376;  DevUn,  Deeds,  H  261, 262, 269. 

It  is  suiBcient  if  it  is  so  disposed  of  as  to  evince 
clearly  the  Intention  of  the  parties  that  it  should 
take  effect  as  a  conveyance.  Orr  v.  Clark  (Vt.) 
April  22,  1890;  Conlan  v.  Grace,  supra;  8  Washb. 
Real  Prop.  80a 

To  constitute  a  delivery  of  a  deed  there  must  be  a 
complete  surrender  and  parting  with  the  control 
of  the  same  by  the  grantor,  and  it  must  pass  under 
the  control  and  power  of  the  grantee  or  some  per- 
son in  his  behalf.  Anderson  v.  Anderson  (Ind.) 
June  6, 1890;  Stevens  v.  Stevens,  160  Mass.  567. 

Intention  necessary  to  deiivery  of  deed. 

Intention  is  necessary  to  the  delivery  of  a  deed, 
and  must  exist  in  the  minds  of  the  parties,  evi- 
denced by  words  or  acts.  Hill  v.  McNichol,  6  New 
Bug.  Rep.  446.  80  Me.  209;  Weber  v.  Christen,  9  West. 
Rep.  790, 121  111.  91;  Stevens  v.  Castel.  6  West.  Rep. 
727,  83  Mich.  Ill;  Bryan  v.  Wash,  7  111.  667;  GunneU 
V.  Cockerill,  79  Dl.  79;  Dwinell  v.  Bliss,  2  New  Bug. 
Rep.  606, 68  Vt.  868;  Coin  v.  Coin,  24  a  C.  897. 

There  must  be  a  clear  manifestation  of  the  in- 
tention of  the  grantor  to  give  up  control  of  it  and 
that  it  shall  at  once  become  operative  to  pass  the 
tlUe.  Bovee  v.Hinde  (111.)  Oct.  81,  1890;  Byars  v. 
Spencer,  101  111.  429. 

Delivery  a  question  of  intent. 

The  delivery  of  a  deed  is  a  question  of  intent. 
McGrath  v.  Hyde,  81  Cal.  88;  Hibberd  v.  Smith,  87 
Cal.  664. 

And  intention  is  a  fact  to  be  found  by  the  trier; 
thus,  a  recorded  deed  was  declared  void,  where  the 
master  found  that  the  grantor  merely  left  It  in  the 
possession  of  the  grantee,  but  never  delivered  it  as 
a  deed.  Dwinell  v.  Bliss,  2  New  Eng.  Rep.  806,  68 
Vt.  868. 

This  intention  may  be  made  satisfactorily  to  ap- 
pear, either  from  the  circumstances  of  the  trans- 
action or  from  the  acts  or  words  of  the  grantor. 
Crawford  v.  Bertholf ,  1  N.  J.  Eq.  467;  Folly  v.  Van- 
tuyl,  9  N.  J.  L.  196;  Cannon  v.  Cannon,  26  N.  J.  Eq. 
816;  Ruckman  v.  Ruckman,  82  N.  J.  Eq.  280;  Brown 
V.  Brown,  66  Me.  816;  Armstrong  v.  Armstrong,  19 
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thony,  in  the  actual  possession  of  plaintiffs. 
The  "defendant  Gilfillan  disclaimed  any  interest 
in  lot  4,  but  set  up  a  counterclaim  of  title  to  an 
undivided  half  of  lot  5.  The  referee,  by  whom 
the  case  was  tried,  found  him  to  be  the  owner 
of  such  undivided  half,  and  this  seems  to  be 
conceded  by  all  parties.  The  defendant  Libby 
was  not  served  with  the  summons,  nor  did  she 
appear  on  the  trial.  The  issues  raised  by  the 
answer  of  defendant  Fletcher  were  passed  upon 
by  the  referee,  who  ordered  judgment  on  his 
findings  of  fact  a^inst  the  plaintiffs,  and  from 
an  order  of  the  district  court  granting  a  new 
trial  the  answerinjz  defendants  Gilfillan  and 
Fletcher  appeal.  There  was  but  little  dispute 
over  the  facts.  Plaintiffs  have  the  leeal  title 
to  that  portion  of  the  property  not  ownea  by  the 
defendant  Gilfillan,  having  derived  their  title 
from  a  purchaser  at  a  sale  made  by  the  admin- 
istrator of  the  estate  of  James  A.  Lennon,  de- 
ceased. Lennon  was  the  owner  in  fee  on  July 
10,  1877.  He  was  then  indebted  to  the  de- 
fendant Sarah  Libby,  in  the  sum  of  $700,  at 


least.  Miss  Libby  was  not  then  in  the  State  of 
Minnesota,  her  residence  being  in  Massa- 
chusetts. On  the  day  last  mentioned  Lennon 
executed  and  acknowledged  a  mortgage  in  due 
form  upon  this  and  other  real  property  to  de- 
fendant Libby,  to  secure  the  payment  to  her, 
as  was  therein  stated,  of  the  sum  of  $5,000,  ac- 
cording to  the  conditions  of  his  promissory 
note  of  even  date.  On  the  morning  of  July 
12,  Lennon  left  this  mortgage  with  the  register 
of  deeds  at  his  office,  with  instructions  to  place 
the  same  upon  record,  which  was  done.  He 
gave  no  instructions  as  to  a  disposition  of  the 
instrument  when  recorded.  In  the  afternoon 
of  the  same  day  Lennon  took  his  own  life. 
There  had  never  been  any  agreement  between 
him  and  Miss  Libby  that  she  should  be  secured 
by  a  mortgage,  nor  did  the  mortgagee  know 
01  the  existence  of  the  mortgage  until  some 
days  after  Lennon  had  suicidS  ;  nor  was  there 
a  note  of  any  amount  executed  by  him  to  Miss 
Libby.  In  the  ^'ear  1878  the  attorney  for  the 
mortgagee  obtained  possession  of  the  recorded 


N.  J.  Eq.  857;  Weber  v.  Christen,  9  West.  Bep.  TOO, 
121  IJl.  91. 

Delivery  of  a  deed  is  presumed  from  ooncurrent 
acts  of  parties  recogrnlzing  a  transfer  of  title. 
Gould  V.  Day,  94  U.  8. 4QS,  24  L.  ed.  282. 

The  delivery  and  acceptance  of  a  deed  is  suffi- 
ciently proved  by  evidence  of  the  irrantor  that  she 
meant  to  execute  a  will,  and  thouffbt  the  instru- 
ment executed  by  her  was  a  will,  together  with  thA 
testimony  by  the  Judge  before  whom  it  was  drawn 
that  be  read  a  portion  and  explained  the  rest  of  the 
deed  to  her,  and  that  nothing  was  said  about  a  will, 
Messelback  v.  Norman,  46  Hun,  414. 

Deeds  were  duly  delivered  where  they  were  hand- 
ed with  other  papers  to  one  of  the  grantees  by  the 
grantor,  saying,  *There  are  the  deeds;  put  them 
away;**  and,  later,  *'Put  these  papers  away  care- 
fully; they  will  be  of  use  to  you  when  I  am  gone.** 
Lutes  V.  Beed  (Pa.)  Nov.  8, 1890. 

Where  a  husband  had  a  deed  of  land  duly  ex- 
ecuted, and  went  home  and  threw  it  on  the  table, 
saying,  **There  is  a  deed  of  that  property  to  you; 
put  it  away;**  and  the  wife  took  it  up  and  looked  at 
it,  and,  after  saying  that  it  was  not  neceeeary  to 
have  it  recorded,  the  husband  put  It  away  in  his 
trunk,— it  was  held  a  sufficient  delivery  to  the  wife. 
McGrath  v.  Hyde,  81  GaL  88. 

Delivery  to  third  perwn  suiffkienL 

A  delivery  of  a  deed  to  a  third  person  for  the 
benefit  of  the  grantee  is  a  sufficient  delivery,  where 
there  is  no  contingency.  Rose  v.  Baker,  18  Barb. 
283;  Brown  v.  Brown,  1  Woodb.  &  M.  880;  Munoz  v. 
Wilson,  HI  N.  Y.  808:  Murphy  v.  Briggs,  89  N.  Y. 
450;  Peavey  v.  Tilton,  18  N.  H.  151;  Bulfum  v. 
Green,  6  N.  H.  80;  Hatch  v.  Hatch,  9  Mass.  807, 
6  Am.  Deo,  67;  Jones  v.  Jones,  6  Conn.  HI,  16  Am. 
Dec.  39:  Bunn  v.  Winthrop,  1  Johns.  Oh.  887,  1 
L.  ed.  162;  Shrader  v.  Bonker,  66  Barb.  616; 
Bmst  V.  Reed,  49  Barb.  867;  Brown  v.  Austen,  86 
Barb.  841;  Roosevelt  v.  Carow.  6  Barb.  190:  Ver- 
plank  V.  Sterry,  12  Johns.  586;  Rathbun  v.  Rathbun* 
6  Barb.  98;  Diefendorf  v.  Dief endorf ,  29  N.  Y.  8. 
R.  122:  Ward  v.  Small  (Ky.)  12  Ky.  L.  Rep.  58. 

Yet  such  a  delivery  will  not  be  good,  as  against  an 
intervening  attachment,  prior  to  the  assent  of  the 
grantee.    Deny  Bank  v.  Webster,  44  N.  H.  209. 

A  deed  left  unconditionally  with  a  third  person 
for  the  use  of  a  grantee  who  is  not  under  guardian- 
ship, and  received  by  the  grantee  under  circum- 
stances indicating  acceptance,  is  sufficiently  de- 
livered,  and  conveys  title  even  though  the  grantee 
be  of  unsound  mind.  Campbell  v.  Kuhn,  46  Mich. 
12L.R.A. 


516;  Hosley  v.  Holmes,  27  Mich.  416;  Latham  v.  UdeU, 
88  Mich.  288;  Gardner  v.  Collins,  8  Mason,  898:  Gould 
V.  Day,  94  U.  8.  406, 24  L.  ed.  282;  Concord  Bank  v. 
Bellis,  10  Cush.  276;  Regan  v.  Howe,  121  Mass.  424: 
Hastings  v.  Merriam,  117  Mass.  245;  Buffum  v. 
Green,  5  N.  H.  71;  Merrills  v.  Swift,  18  Conn.  257; 
TIbbals  V.  Jacobs,  81  Conn.  428:  Jones  v.  8  wayze,  42 
N.  J.  L.  279;  Mitchell  v.  Ryan,  8  Ohio  St.  877;  Berry 
V.  Anderson,  22  Tnd.  88;  Kingsbury  v.  Bumside,  58 
lU.  810;  Robinson  v.  Gould,  26  Iowa,  89;  Kerr  v. 
Bimie,  26  Ark.  225;  Farrar  v.  Bridges,  5  Humph. 
411:  Wesson  v.  Stephens,  2  Ired.  Bq.  567;  Frost  v. 
Peacock,  4  Edw.  Ch.  678, 6  L.  ed.  1016. 

Where  one  brother  sold  land,  executed  a  deed 
therefor,  and  left  it  with  a  sister,  and  received  the 
purchase  price  from  the  grantee,  the  deed  must  be 
regarded  as  having  been  delivered  to  the  grantee. 
McCormick  v.  MoCormlck,  71  Iowa,  879. 

Under  a  contract  to  sell  and  convey  to  several 
persons,  a  delivery  to  one  of  the  co-contractors  is  a 
delivery  to  all.    Payne  v.  Echols  (Pa.)  Oct.  29, 1888. 

A  deed  to  two  trustees  is  sufficiently  delivered 
when  it  is  placed  in  the  hands  of  one  of  them,  who 
received  and  held  it  for  some  time,  and  then  gave 
it  to  the  party  chiefly  interested,  for  safe  keeping. 
Hits  V.  National  Metropolitan  Bank,  111  U.  &  728, 
28L.ed.877. 

There  is  a  sufficient  delivery  of  a  written  Instru- 
ment executed  by  joint  tenants  for  the  purpoee 
of  conveying  the  fee  to  the  survivor,  where  it  is  by 
mutual  consent  left  in  the  posBession  of  the  tenant 
by  whom  it  was  drawn,  with  a  declaration  as  to  its 
purpose.    Orr  v.  Clark  (Vt.)  April  22, 1890. 

A  deed  delivered  to  a  third  party  for  the  use  and 
benefit  of  the  grantee  named  therein  will  be  oper- 
ative upon  its  delivery  after  the  death  of  the 
grantor,  and  such  delivery  will  relate  back  to  the 
prior  delivery.  Jones  v.  Jones.  6  Conn.  Ill,  16  Am. 
Dec.  40;  Wheelwright  v.  Wheelwright,  2  Biass.  454, 8 
Am.  Deo.  66;  Blather  v.  Corliss,  106  liaas.  568;  Stone 
V.  Duvall,  77  HI.  475:  Thatcher  v.  St  Andrew's 
Church,  37  Mich.  264;  Stephens  v.  Rlnehart.  72  Pa. 
484;  Hathaway  v.  Payne,  84  N.  Y.  92;  Wallace  v. 
Harris,  82  Mich.  880;  Ellis  v.  Secor,  81  Mich.  186.  18 
Am.  Dec.  188;  Goodpaster  v.  Leathers,  128  Ind.  121; 
Brown  v.  Danforth,  20N.  Y.  S.  R.  420. 

Where  a  father  purchases  land  and  directs  the 
conveyance  to  be  made  to  his  daughter,  who  is  non 
compos,  saying  that  he  does  it  as  a  provision  for  her 
on  account  of  her  infirmity,  a  delivery  of  the  deed 
to  the  father  is  a  sufficient  delivery  to  the  daughter, 
whose  assent  will  be  presumed.  Bastham  v.  PdwelL 
51  Ark,  680.  MM 
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mortgage  for  her,  it  having  previously  been 
in  the  hands  of  the  administrator  before  men- 
tioned. The  defendant  Fletcher  is  the  owner 
and  holder  of  the  mortgage,  having  purchased 
the  same  from  defendant  Libby,  and  it  was 
this  mortgage  interest  which  he  asserted  against 
the  plaintiffs'  claim  of  title  in  fee  to  the  real 
property  described  in  the  complaint.  For  sev- 
eral years  prior  to  his  decease  Lennon  and  Miss 
Ltbby  had  been  engaged  to  be  married.  Dur- 
ing this  engagement,  at  various  times,  she  had 
sent  him  mone^  to  invest  for  her.  He  had  ac- 
counted for  this  money  in  part ;  the  indebted- 
ness referred  to  was  for  the  balance.  The  ref- 
eree found  that  when  Leonon  executed  the 
mortage  he  intended  to  give  to  Miss  Libby 
the  difference  between  the  amount  of  such  In- 
debtedness (the  exact  amount  not  being  found) 
snd  the  sum  of  $5,000  ;  and,  further,  that  he 
intended  to  thus  secure  to  her,  by  means  of  the 
mortgage,  the  amount  of  his  debt  and  the 
amount  of  his  gift.  As  a  consequence,  the 
referee  held  and  declared  the  mortgage  to  be  a 


valid  lien  on  plaintiffs*  lots  in  the  sum  of 
$5,000,  with  interest  from  date.  It  is  this  find- 
ing and  conclusion  which  we  shall  consider, 
pnncipally,  as  was  the  case  in  the  district  court 
when  passing  upon  the  motion  for  a  new  trial. 
It  was  contended  by  the  plaintiffs  that  the 
mortgage  did  not  constitute  a  lien  for  any  sum 
whatsoever  upon  their  property  for  two  rea- 
sons :  fir$t,  it  was  never  delivered  to  the  mort- 
gagee ;  and.  $econd,  that,  as  the  note  therein  de- 
scribed was  not  made  by  the  mortgagor,  and 
the  indebtedness  therein  mentioned  never  ex- 
isted, the  instrument  itself  must  necessarily  be 
invalid  and  of  no  effect.  To  render  the  mort- 
gage effectual  there  must  have  been  an  actual 
or  constructive  delivery  of  the  same  to  the 
mortgagee,  prior  to  the  death  of  the  mortga- 
gor. There  was  no  actual  deli  verv  in  this  case ; 
but  the  mortgagor,  Lennon,  owed  Miss  Libby, 
the  woman  to  whom  he  was  engaged,  on  ac- 
count of  money  which  she  had  sent  him  to  in- 
vest, and  which  he  may  have  used  in  the  pur- 
chase of  the  property  in  question.     She  was 


DeUvery  in  escrow. 

Wbere  an  instrument  has  been  deposited  as  a 
writinir  or  escrow  of  the  grantor,  it  does  not  become 
a  deed,  and  no  estate  passes,  until  the  event  has 
happened  upon  wliloh  it  is  to  be  delivered  to  the 
grantee,  or  until  the  delivery  by  the  depositary  to 
the  frrantee.  Schmidt  v.  Deegan,  W  Wis.  800;  Cal- 
houn County  V.  American  Emigrant  Co.  86  U.  8. 124, 
28  L.  ed.8tB8. 

A  deed  cannot  be  delivered  in  escrow  to  the  gran- 
tee. Darling  v.  Butler  (N.  Y.)  10  L.  K.  A.  400,  and 
noie. 

Where  upon  an  exchange  of  lands  both  plaintiff 
and  defendant  execute  deeds  and  place  them  with 
a  third  person  in  escrow,  to  be  delivered  upon  con- 
ditions as  to  the  title,  which  are  not  performed,  the 
depositary  is  jusdiled  in  redelivering  the  defend- 
ants deed  to  him.  Hayden  v.  Meeks  (Ark.)  Nov.  22, 
1800. 

A  real-estate  agent  is  not  necessarily  incapaci- 
tated by  his  agency  from  acting  as  the  custodian 
of  an  escrow  between  his  principal  and  the  pur- 
chaser. McLaughlin  v.  Wheeler  (8.  Dak.)  J9n.  80, 
180L  See  Cincinnati,  W.  A  Z.  R.  Co.  v.  Iliff,180hio 
St.2M. 

The  authority  of  the  custodian  of  a  deed  deliv- 
ered as  an  escrow  need  n<it  be  in  writing.  Gannon 
V.  Handley,  72  GaL  18a 

Where  a  married  woman  joined  with  her  husband 
in  executing  a  deed,  and  intrusted  It  to  him  for 
delivery,  he  had  authority  to  arrange  the  details  of 
receiving  payment  and  consummating  the  delivery. 
The  placing  it  in  escrow  was  a  step  in  the  delivery, 
and  the  wif  e*s  signature  to  the  stipulation  making 
the  escrow  was  unneoessary.  Hughes  v.  Thistle- 
wood,  40  Kan.  282. 

Where  a  deed  which  is  delivered  in  escrow  is 
afterwards  delivered  to  the  vendee,  the  fact  that 
such  delivery  and  lease  did  not  take  place  until 
after  the  time  provided  in  the  preliminary  agree- 
ment for  such  olfense  is  immateriaL  McDonald  v. 
Huff,  77  Gal.  279. 

Where  a  deed  remains  in  escrow  until  the  first 
payment  Is  made,  and  is  then  delivered  as  the  deed 
of  the  parties,  this  is  equivalent  to  a  mortgage  to 
secore  the  Orst  payment.  Brown  v.  Oilman,  17  U. 
8. 4  Wheat.  266, 4  L.  ed.  864. 

A  deed  cannot  be  made  in  escrow  by  any  other 
deolaratloiis  of  the  grantor  than  are  made  at  the 
time  of  signing  and  executing  it.  Blight  v.  Schenok, 
10  Pa.  28K,  51  Am.  Dec.  481. 

Sfeet  of  deUvery  in  escrmo. 

A  deed  delivered  In  escrow  cannot  be  revoked  by 
ldL.IL  A. 


the  grantor.  Gannon  v.  Handley,  72  Gal.  188;  Millett 
V.  Parker,  2  Met.  (Ky.)  608. 

Upon  performance  by  a  grantee  of  the  condition 
upon  which  a  deed  Is  delivered  in  escrow,  the  de- 
positary becomes  the  custodian  of  the  grantee,  and 
his  possession  Is  the  poeseHlon  of  the  latter.  Gan- 
non V.  Handley,  auprct;  Shirley  v.  Ayres,  14  Ohlo« 
806. 

The  destruction  or  detention  of  the  deed  by  the 
grantor,  after  being  placed  In  the  hands  of  the 
trustee,  cannot  devest  grantee's  titie.  Regan  v. 
Howe,  121  Mass.  426;  Foster  v.  Mansfield,  8  Met.  412: 
Jacobs  V.  Alexander,  10  Barb.  246;  Scrugfaam  v. 
Wood,  16  Wend.  646;  Moore  v.  Haaelton,  9  Allen, 
106. 

A  deed  delivered  in  escrow  does  not  by  delivery 
to  the  grantee  after  the  grantor^s  death  take  effect 
by  relation,  as  against  a  devise  of  the  land  by  the 
grantor.    Chadwick  v.  Tatem,  9  Mont  864. 

Deiioery  by  act  of  recording, 

A  deed  may  be  delivered  by  the  grantor's  having 
it  recorded.  If  his  purpose  be  to  effectuate  a  deliv- 
ery. Vaughan  v.  Oodman,  1  West.  Kep.  547,  108 
Ind.  480.  citing  Taylor  v.  McClure,  28  Ind.  80;  Somers 
V.  Pumphrey,  24  Ind.  281;  Mallett  v.  Page.  8  Ind. 
864:  Tailman  v.  Cooke,  89  Iowa,  4(02.  See  Ward  v. 
Snudl  (Ky.)  12  Ky.  L.  Etep.  68;  Tounge  v.  Oullbeau,  70 
n.a8WalL686,18L.ed.  202. 

A  deed  executed  and  recorded,  if  not  delivered, 
will  convey  no  titie.  McOraw  v.  McOraw,  4  New 
Bng.  Rep.  416,  79  Me.  267;  HiU  v.  MoNlchol,  6  New 
Bug.  Rep.  446, 80  Me.  200;  Stone  v.  French,  37  Kan. 
145. 

The  execution  and  registration  of  a  deed,  and 
delivery  of  It  to  the  register  for  that  purpose,  do 
not  vest  the  titie  in  the  grantee,  unless  the  register 
is  his  agent  to  receive  it.  Parmelee  v.  Simpson,  72 
U.  8. 5  Wall.  81, 18  L.  ed.  642;  Maynard  v.  Maynard, 
10  Mass.  450;  Samson  v.  Thornton,  8  Met.  281;  Tounge 
V.  Guilbeau,  70  U.  S.  8  Wall.  641, 18  L.  ed.  288. 

The  delivery  of  a  deed  in  which  the  grantees 
were  numeroos,  to  the  clerk  to  be  recorded,  may 
be  considered,  if  no  condition  is  annexed,  to  be  a 
delivery  to  the  grantees.  Tompkins  v.  Wheeler,  41 
U.S.  16 Pet  106, 10 L.  ed. 908. 

Pretumptionof  delivery. 

Possession  by  the  grantee  of  a  deed  duly  exe- 
cuted and  acknowledged  Is  presumptive  evidence 
of  its  deUvery.  Scott  v.  Scott,  14  West.  Rep.  842, 96 
Mo.  800:  Oreen  v.  YamaU,  6  Mo.  828;  Ward  v. 
Dougherty,  76  Gal.  240;  Blair  v.  Howell,  68  Iowa,  619; 


176 


Minnesota  Supreme  Coubt. 


Apr., 


some  distance  from  him,  residing  in  the  State 
of  Massachusetts.  With  much  care  he  pre- 
pared with  his  own  hands  a  mortgage,  in 
which  she  was  named  as  mortgagee,  upon  this 
and  other  real  property,  to  secure  the  payment 
of  a  note,  never  executed,  for  a  much  larger 
sum  than  the  amount  of  his  debt.  A  few  hours 
before  he  killed  himself,  and,  undoubtedly,  in 
contemplation  of  the  act,  he  took  this  instru- 
ment to  the  proper  office,  and  gave  it  to  the 
register  of  deeds,  with  directions  to  record  the 
same  at  his  expense.      When  he  placed  the 


mortgage  in  the  hands  of  the  officer  for 
record  it  was  clearly  his  intention  to  do  all  that 
he  could,  under  the  circumstances,  towards  de- 
livering it,  to  put  it  beyond  his  own  control, 
for  the  benefit  of  the  mortgagee.  No  particu- 
lar ceremony  is  essential  to  the  delivery  of 
such  an  instrument.  It  may  consist  in  an  act 
without  words,  or  in  words  without  any  act. 
Manual  possession  of  a  deed  by  the  grantee  is 
not  necessary.  Whether  there  has  been  a  de- 
livery to  him  depends  upjon  the  intent  of  the 
grantor ;  and,  if  such  an  intent  is  manifest,  de- 


Den  V.  Farlee.  a  N.  J.  L.  280;  Black  v.  Shreve,  18  N. 
J.  Eq.  465;  BensoD  v.  Woolverton,  16  N.  J.  Eq.  168; 
Brown  v.  Brown,  88  N.  J.  Eg.  668;  Dunn  v.  Games, 
1  McLean,  828;  Butrick  v.  Tilton,2  New  En?.  Rep. 
848. 141  Maas.  98;  Games  v.  Dunn.  89  U.  8. 14  Pet  822, 
10  L.  ed.  476;  Sicard  v.  Davis,  81  U.  8. 6  Pet.  124,  8  L. 
ed.842. 

But  such  presumption  is  rebutted  where,  after 
the  asserted  delivery,  the  property  is  treated  in  all 
respects  by  grantor  and  grantee  as  the  land  of  the 
grantor.    Scott  v.  8oott,  supra. 

Where  a  grantee  is  in  possession  of  a  deed  which 
upon  the  face  of  it  is  regularly  executed,  and  has 
had  it  recorded,  the  presumption  is  that  it  was  duly 
delivered.  Hanrick  v.  Neely,  77  U.  8.  10  Wall.  864, 
19  L.  ed.  947;  Carver  v.  Jackson.  29  U.  8.  4  Pet.  1, 84, 
7  L.  ed.  761,  TOO;  Ward  v.  Lewis,  4  Pick.  620. 

Where  a  deed  was  made  by  a  father  to  his^  child- 
ren, the  presumption  of  delivery  thereof,  arising 
from  their  possession  of  the  deed.  Is  not  rebutted 
by  proof  showing  that  the  deed  was  not  recorded 
until  after  the  grantor^s  death,  and  that  (under  a 
reservation  in  the  deed)  he  remained  in  possession 
during  his  life,  and  that  the  land  was  assessed  to 
him  and  the  taxes  paid  by  him,  and  that  he,  after 
the  date  and  acknowledgment  of  the  deed,  offered 
the  land  for  sale.  Blair  v.  Howell,  9upr<u  8ee 
Stewart  v.  Stewart,  60  Wis.  446. 

There  is  a  strong  implication  that  a  deed  duly 
executed,  found  among  papers  of  grantee  after  his 
death,  has  been  delivered.  Griffin  v.  Griffin,  126 
I1L480. 

In  the  absence  of  evidence  to  the  contrary,  the 
production  of  a  deed  by  the  grantee  is  prima  facie 
evidence  of  its  delivery.  Andrews  v.  Dyer,  8  New 
Eng.  Rep.  228,  78  Me.  427,  citing  Maynard  v.  May- 
nard,  10  Mass.  466;  Hatch  v.  Haskins,  17  Me.  891;  2 
Greenl.  Ev.  f  297. 

But  no  presumption  of  delivery  arises  where  a 
deed  running  to  Mercy  A.  is  produced  by  Melissa 
A.,  whose  deceased  husband  was  the  grantor.  An- 
drews V.  Dyer,  mpra. 

Possession  of  an  unregistered  deed  does  not  raise 
a  presumption  of  its  delivery,  but  it  is  a  fact  from 
which  the  Jury  may  infer  a  delivery  in  the  absence 
of  rebutting  evidence.  Tuttle  v.  Rainey,  98  N.  C. 
618. 

Preeumption  as  to  time  of  deliver y. 

Where  a  document  purporting  to  be  a  duly  ac- 
knowledged deed,  with  regular  evidence  of  its  exe- 
cution, upon  its  face,  is  found  in  the  bands  of  the 
grantee,  or  if  such  a  deed  is  found  upon  the  proper 
records,  a  presumption  arises  that  it  was  deliv. 
ered  at  the  time  it  bears  date,  or  at  some  time  prior 
to  the  date  of  its  acknowledgment.  Vaughan  v. 
Godman.  94  Ind.  191;  Wheeler  v.  Single,  6Bi  Wis.  880: 
Wallace  v.  Berdell,  97  N.  Y.  18;  People  v.  Snyder,  41 
N.  Y.  897;  Canandarqua  Academy  v.  McKeohnie,  90 
N.  Y.  618;  Knolls  v.  Bamhart,  71  N.  Y.  474;  McCur- 
dy's  App.  66  Pa.  290;  Abb.  Tr.  Bv.  694;  Steph.  Dig. 
Ev.  164;  Wood,  Pr.  Bv.  241. 

In  the  absence  of  proof  to  the  contrary.  It  will 
be  presumed  that  a  deed  was  delivered  at  its  date. 
Purdy  v.  Coar,  12  Cent.  Rep.  689, 109  N.  Y.  448;  Ward 
13L.R.A. 


V.  Dougherty,  75  OaL  240;  Cal.  Civ.  Code,  •  10B6: 
United  States  v.  Le  Baron,  60  U.  8.  19  How.  78, 15 
L.  ed.  626;  2  Greenl.  Ev.  I  267;  Van  Benaselaer  v. 
Viokery,  8  Lans.  69:  Elsey  v.  Metcaif ,  1  Denlo,  888; 
Harris  v.  Norton,  16  Barb.  264. 

Where  there  is  no  evidence  beyond  what  is  fur- 
nished by  the  Instrument  itself,  showing  the  date 
of  the  delivery  of  the  deed,  the  legal  presumption 
must  prevail  that  it  was  delivered  on  the  day  of  its 
date.  Walker  v.  Rand,  181  111.  27,  citing  Hardin  t. 
Crate,  78  111.  688;  Hardin  v.  Osborne,  60  lU.  88;  Dein- 
inger  v.  McConnel,  41  OL  227:  Jayne  v.  Gregg,  42 
HI.  418;  Darst  v.  Bates,  61  HL  489. 

But  this  presumption  may  be  removed  by  evi- 
denoe  that  it  was  delivered  on  some  subeequeot 
day.    United  States  v.  Le  Baron,  suifra. 

When  a  delivery  on  a  subsequent  day  is  shown, 
the  deed  speaks  on  that  subsequent  day,  and  not 
on  the  day  of  its  date.  United  States  v.  Le  BaroD« 
supra. 

Under  the  Maryland  Act  of  1766,  a  deed  signed, 
sealed  and  delivered  is  complete,  and  will  take 
effect  as  of  that  date,  if  subsequently  acknowl- 
edged and  enrolled,  without  regard  to  an  Interven- 
ing Bankrupt  Act.  Wood  v.  Owlngs,  5  U.  8.  1 
Crancb,  288, 2  L.  ed.  94. 

The  deed  ttsdf  as  evidence  ttf  deU'cery. 

The  delivery  of  a  deed  complete  on  its  face  to  the 
grantee  is  absolute,  whatever  conditions  may  be 
orally  annexed  to  qualify  or  postpone  its  operation. 
Hargrave  v.  Melbourne,  86  Ala.  270. 

A  notary*8  seal  Is  not  essential  to  delivery.  Rob- 
inson V.  Robinson,  2  West.  Rep.  849, 116  HI.  260. 

That  a  deed  contains  the  words  **slgned,  sealed 
and  delivered,"  is  not  evidence  of  delivery.  Hill 
V.  McNlohol.  6  New  Eng.  Rep.  446, 80  Me.  209. 

The  certificate  of  a  proper  officer,  made  under 
the  Statute,  that  the  grantor  signed,  sealed  and  de- 
livered the  deed  or  mortgage  as  bis  voluntair  ad 
and  deed,  is  cogent  evidence  of  delivery.  Den  v. 
li^lee,  21 N.  J.  L.  286. 

ParciL  evidence  as  to  delioery. 

Delivery  of  deed  may  be  proved  by  paroL  Ooln 
V.  Coin,  24  8.  C.  697. 

So,  it  is  always  competent  to  show  by  parol  that 
there  has  not  been  a  delivery.  Stephens  v.  Buffalo 
&  N.  Y.  C.  R.  Co.  20  Barb.  888;  Roberts  v.  Jackson, 
1  Wend.  478;  Clark  v.  Glflord,  10  Wend.  810;  Gilbert 
V.  North  American  F.  Ins.  Co.  28  Wend.  48;  The 
Lady  Superior  v.  McNamara,  8  Barb.  Ch.  876, 6  L. 
ed.9e9. 

Where  the  only  act  looking  toward  a  delivery  is 
the  recording  of  the  deed,  the  effect  of  suob  re- 
cording is  governed  by  the  intention  of  the  party 
recording,  and  is  shown  by  what  he  said  to  the  reg- 
ister of  deeds  when  he  left  the  instrument  with 
him  for  record;  and  what  he  said  is  part  of  the  res 
gestce  and  admissible  to  explain  the  character  of  his 
Intent.  Stevens  v.  Castel,  5  West.  Rep.  734, 68  Mich. 
lU,  citing  Felt  v.  Amidon,  43  Wis.  407;  Lund  v. 
Tyngsborougb,  9  Cush.  86. 

Grantor*R  declarations  in  disparagement  of  gran- 
tee^s  title,  in  presence  of  the  grantee,  are  admissible 
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livery  for  recoTd,  although  not  known  by  the 

Santee,  is,  if  followed  by  his  assent, — as  was 
e  case  here, — a  .^ood  delivery.  Stevens  v. 
Hat4rh,  6  Minn.  64  (Gil.  19);  OasUm  v.  Merriam, 
38  Minn.  271;  Qmlan  v.  Oraee,  86  Minn.  276; 
Ifazro  y.  Ware,  88  Minn.  448. 

The  finding  of  the  referee  as  to  delivery  of 
the  mortgage  was  abundantly  supported  by  the 
testimony.  But  there  was  no  note  of  any  de- 
scription executed  by  Mr.  Lennon.  A  note 
corresponding  with  that  described  in  the  mort- 


ige,  had  such  a  one  been  made,  might  have 
en  evidence  of  his  intent  to  present  the 
amount  thereof  to  Miss  Libby,  or  of  his  intent 
to  give  to  her  the  difference  between  the 
amount  of  his  indebtedness  and  the  sum  of  $5,- 
000.  It  may  have  been,  as  determined  by  the 
referee,  that  Mr.  Lennon  intended  this  differ- 
ence as  an  outright  gift  to  Miss  Libby,  but 
there  was  no  evidence  of  such  an  Intent.  As 
was  said  by  the  court  below  when  granting  the 
motion  for  a  new  trial,  such  a  purpose  rested 


upon  the  question  of  delivery  of  the  deed  (Spen- 
cer v.  RobbiDS,  8  West.  Bep.  TOES,  106  Ind.  580);  but 
such  declarations  made  In  the  absence  of  the  gran- 
tee are  not  admissible.  Spencer  v.  Bobbins,  suprtt, 
(Atfng  McSweeney  v.  McMlUen.  96  Ind.  296. 

Evidence  that  an  attorney,  at  the  request  of  the 
grantee,  prepared  a  deed,  which  was  signed  and 
acknowled«red  before  him  as  notary,  and  handed  It 
to  the  grantor,  who  retained  it  till  the  death  of  the 
grantee,  is  not  sufficient  to  constitute  delivery. 
McElroy  v.  Hiner,  188  111.  166. 

Where  a  deed  was  made,  and  the  grantor  said 
that  the  land  belonged  to  the  grantee,  but  the  deed 
never  was  recorded,  and  was  found  among  the  pa- 
pers of  the  flrrantor  after  his  death,  there  was  no 
delivery.    Maddox  v.  Gray,  76  Oa.  4fiS. 

Where  irrantee  had  actual  possession  of  the  deed, 
up  to  a  short  time  before  his  death,  and  was  in  full 
pooBoasion  of  the  land,  and  there  is  evidence  tend- 
ing to  prove  that  he  purchased  and  paid  for  the 
land,  and  that  the  deed  was  properly  in  his  poeses- 
sion  until  his  father  obtained  pofiBesslon  of  it  and 
destroyed  it,  this  is  sufficient  evidence  of  delivery 
of  the  deed.  Bobinson  v.  Bobinson,  2  West.  Bep. 
8»,  116  Dl.  2fia    See  Teller  v.  Brower,  14  Or.  405. 

Aeeeptanee  by  grantee. 

A  deed,  to  become  effective,  must  be  either  de- 
livered to  the  grantee  or  his  agent,  or  such  circum- 
stances must  be  shown  as  will  raise  a  reasonable 
presumption  of  its  acceptance  by  the  grantee. 
Ward  V.  Small  (Ky.)  12  Ky.  L.  Bep.  66:  Moore  v. 
ilynn  (HI.)  Nov.  ft,  1890. 

Acoeptanoe  by  the  grantee  will  be  presumed  from 
hfs  conduct^  without  an  express  acceptance.  Ward 
V.  Small,  supra. 

Where  a  irrant  is  to  a  child,  by  way  of  gift,  and 
is  beneficial  in  effect,  acceptance  of  the  deed  will 
be  presumed  although  retained  by  the  grantor. 
Vamrhan  v.  Godman,  1  West  Bep.  547, 106  Ind.  499, 
citing  Gecil  v.  Beaver,  28  Iowa,  241,  4  Am.  Bep.  174; 
Spencer  ▼.  Carr,  4ft  N.  Y.  406, 6  Am.  Bep.  112;  Guard 
V.  Bradley,  7  Ind.  600;  Squires  v.  Summers,  85  Ind. 
2Sk  Bryan  v.  Wash.  7  Bi.  667;  Beed  v.  Douthit,  62 
DL  348;  Bivard  v.  Walker,  89  Ul.  413;  8  Washb.  Beal 
Prop.  4th  ed.  284;  Jones  v.  Loveless,  99  Ind.  317; 
JfitxgenXd  v.  Goff,  Id.  28;  Bremmerman  v.  Jen- 
ning8,10IInd.268. 

Where  a  deed  from  a  woman  to  her  daughter  is 
delivered  to  the  dau^rhter^s  husband,  and  her  gran- 
tor announces  an  mtentlon  to  convoy  to  her  the 
property,  a  presumption  of  acceptance  arises. 
Gratai  v.  Wrl«rht.  114  N.  Y.  807. 

It  seems  that  when  a  grantor,  contracting  to  con- 
vey land  in  unequal  proportions  to  several  gran- 
tees as  co-tenants,  delivers  a  deed  thereof  to  one  of 
them,  it  must  be  presumed  that  he  delivered  it  as  a 
conveyance  to  aU,  and  unless  all  accepted  there 
was  DO  delivery.  Smith  v.  Cole,  12  Gent.  Bep.  774, 
109  N.  Y.  436. 

A  delivery  of  a  deed  to  one  who  had  no  express 
authority  to  receive  it  and  was  not  empowered  to 
set  as  the  grantee's  a«rent  is  sufficient  where  the 
giaotee  subsequently  ratified  the  action  of  the 
ageot  by  aooeptlnff.  Ward  v.  SmaU  (Ky.j  12  Ky.  L. 
Bep.  56. 
12  L.  R.  A. 


Recording  hy  grantee. 

Where  a  deed  is  legally  executed  and  regularly 
recorded  by  the  grantee,  delivery  will  be  presumed 
where  the  transaction  would  otherwise  stand  with- 
out rational  explanation,  unless  such  presumption 
is  repelled  by  other  proofs.  Collins  v.  Collins,  46  N. 
J.  Eq.813. 

When  a  deed  is  delivered  in  the  execution  of  the 
contract,  with  the  intention  that  it  shall  be  opera- 
tive when  the  grantee  approves  ot  the  title,  be  has 
the  right  to  put  the  deed  on  record,  on  his  approv- 
ing of  it  and  tendering  the  consideration  money. 
Byan  v.  United  States,  186  U.  S.  68,  34  L.  ed.  447. 

Kecording  a  deed  is  equivalent  to  a  delivery 
thereof,  in  the  absence  of  any  fraud  on  the  gran- 
tor.   Levy  V.  Cox,  22  Fla.  546. 

Mortga^;  tujiflciency  of  deaertption  of  mortgaged 
premiaee. 

An  insufficient  description  in  a  mortgage  will  not 
itself  render  it  void;  its  office  is  not  to  identify  the 
property,  but  to  furnish  means  for  identification. 
Thomson  v.  Madison  Bidff.  &  Aid  Asso.  1  West.  Bep. 
269.  lOB  Ind.  X79. 

Parol  evidence  is  admissible  to  identify  mort- 
gaged property.  Bubey  v.  Missouri  Coal  &  Min. 
Co.  8  West.  Bep.  768,  21  Mo.  App.  IfiO;  Jones,  Chat. 
Mort.  •  64;  Cake  v.  Cake,  127  Pa.  400. 

Literal  exactness  in  describing  the  title  to  be  se- 
cured by  a  mortgage  is  not  required.  Morris  v. 
Murray,  82  Ky.  36. 

It  is  sufficient  if  the  description  be  correct,  as  far 
as  It  goes,  and  full  enough  to  direct  attention  to  the 
sources  of  full  and  correct  information.  IMd.: 
Jones,  Mort  W  70,  344. 

If  the  description  be  sufficient  to  identify  the 
property,  it  is  sufficient.  Winchell  v.  Coney,  2  New 
Eng.  Rep.  3S7,  54  Conn.  24;  Bochat  v.  Emmett,  85 
Minn.  420;  Worthington  v.  Uylyer,  4  Mass.  196. 

A  wrong  description  does  not  affect  the  rights 
of  the  parties  where  there  Is  no  question  as  to  what 
property  was  intended  to  be  mortgaged.  Koeveni^r 
V.  Schmlts,  71  Iowa,  176. 

A. mistake  in  the  uumber  of  the  block  in  which 
property  is  situated  is  not  sufficient  to  affect  the 
validity  of  a  mortgage  or  a  sale  of  the  property 
thereunder,  where  it  could  not  have  misled  any- 
one,   cake  v.  Cake,  127  Pa.  400. 

Where  the  lands  conveyed  by  a  mortgage  are 
therein  described  as  **820  acres  of  land  known  as  the 
Middlebrooks  Place,  where  the  said  H  lived  last 
year,  and  where  T  now  lives,"  the  mortgage  is  not 
void  for  uncertainty.  Tranum  v.  Wilkinson,  81 
AU.  406. 

A  mortgagor  cannot  be  heard  to  complain  of  an 
indefinite  description  of  the  mortgaged  property, 
whatever  might  be  the  effect  of  a  sale  under  the 
description.  Graham  v.  Stewart,  68  Cal.  874,  citing 
Whitney  v.  Buckman,  13  Cal.  686;  Tryon  v.  Sutton. 
Id.  480. 

Where  a  party  points  out  a  specific  parcel  of  land 
to  another,  and  represents  that  it  is  described  In  a 
particular  way,  the  party  to  whom  the  statement 
is  made  has  a  right  to  rely  upon  it.  McCaaland  v. 
iEtna  L.  Ins.  Co.  6  West.  Bop.  274, 108  Ind.  406. 
12 
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wholly  in  conjectuie.  The  gpft,  if  really  con- 
templated, was  never  made ;  if  intended,  it  was 
unexecuted,  and  hence  Invalid.  But  from  the 
facts  which  did  appear  on  the  trial  it  might 
fairly  be  assumed  that,  although  the  mort^- 
gor  failed  to  make  a  note  corresponding  with 
Uiat  described  by  him,  or  for  the  amount  of 
his  actual  indebtedness,  he  intended  to  secure 
his  creditor  for  that  amount,  whatever  it  m^ 
have  been.  A  note  for  the  amount  he  owed, 
or  even  for  a  greater  sum,  would  not  have 
added  to  his  indebtedness  as  such.  It  would 
have  been  evidence  of  it  only.  And  if  it  satis- 
factorily appeared  that,  when  giving  the  mort- 
fage,  it  was  the  purpose  of  the  maker  to  secure 
is  debt,  the  non-execution  of  a  note,  or  the  ex- 
ecution of  a  note  for  a  larger  or  smaller  sum, 
would  not,  in  the  absence  of  fraud,  invalidate 
the  securi^.  The  validity  of  a  mortgage  does 
not  depend  upon  the  description  of  the  debt, 
nor  upon  the  form  of  the  indebtedness  ;  it  de- 
pends rather  upon  the  existence  of  the  debt  it 
was  given  to  secure.  It  may  be  valid  without 
any  note  or  bond,  although  it  purports  to  se- 
cure a  note  or  bond,  and  substantially  de- 
scribes it.  Jones,  Mort.  §  858,  and  cases  cited 
in  notes.  The  true  state  of  the  indebtedness 
need  not  be  disclosed  by  the  instrument  itself, 
but,  in  cases  free  from  fraud,  may  be  shown 
by  parol.  In  such  cases  the  vabdity  of  the 
mortgage  is  not  affected  by  the  fact  that  it  was 
given  for  a  larger  sum  than  that  actually  due, 
or  that  its  conaition  misrepresents  the  obliga- 
tion or  liability  in  fact  secured  or  intended  to 
be  secured.  Nazro  v.  Ware^  supra,  and  cases 
cited. 

To  the  extent  indicated— that  is,  to  the 
amount  actually  due  the  mortgagee  when  the 
mortgage 'Was  executed — ^it  was  and  is  a  valid 
lien  upon  the  real  estate  covered  thereby.  Had 
this  amount  been  found  by  the  referee,  so  that 
a  Judgment  on  such  finding  could  have  been 
ordered,  or  had  he  simply  declared  that  to  this 
extent  the  mortgage  was  a  lien,  leaving  the 
amount  to  be  subsequently  ascertained  in  an 
action  brought  by  deiendant  Fletcher  to  fore- 
close or  by  plaintiffs  to  redeem,  and,  in  addi- 
tion, ordered  Judgment  for  the  defendants, — 
as  he  did, — a  new  trial  would  have  been  un- 


necessary. But  the  referee  erred  in  finding 
as  a  fact  that  the  mortgage  was  given  not  only 
to  secure  the  amount  of  £ennon's  indebtedness 
to  Miss  Libby,  but  also  to  secure  to  her  as  a 
gift  the  sum  in  excess  of  the  iLdebtedneas  up 
to  $5,000,  and  also  erred  in  his  conclusion  of 
law  that  to  the  amount  of  $5,000,  with  interest, 
the  instrument  in  question  was  a  valid  mort- 
gage on  plaintiffs'  property.  If  permitted  to 
stand  without  obiection.  such  a  finding  would 
conclude  the  plaintiffs  upon  the  fact,  and  on 
the  conclusion  of  law,  as  found  by  the  referee, 
jud^ent  could  be  entered  fixing  the  amount 
of  the  lien.  The  question  would  then  be  res 
adjudieata.  The  district  court  was  correct  in 
granting  the  plaintiffs  a  new  trial  as  to  defend- 
ant Fletcher,  the  sole  owner  and  holder  of  the 
mortgage.  The  defendant  Gilfillan  claims, 
however,  that  as  to  him  the  order  must  be  re- 
versed. In  his  answer  he  had  alleged  owner- 
ship in  fee  to  an  undivided  half  of  one  of  these 
lots,  and  had  disclaimed  all  interest  in  the  bal- 
ance of  the  property.  When  proving  their 
case  plaintiffs  msde  no  attempt  to  show  that 
they  were  the  owners  of  this  undivided  half, 
and,  immediately  upon  resting,  stipulated  that 
it  was  owned  in  fee  by  Gilfillan.  The  referee 
so  found,  ordering  Judgment  in  his  favor  as  to 
an  undivided  half,  and  no  one  seems  to  ques- 
tion the  correctness  of  this  finding  and  conclu- 
sion. But,  notwithstanding  this,  the  plaintiff/ 
motion  was  for  a  new  trial  as  to  both  defend- 
ants, and  it  was  this  motion  which  was  granted. 
The  motion  as  to  Gilfillan  may  have  been  in- 
advertently made  by  counsel  for  respondents, 
and  we  have  no  doubt  that  the  court  below 
overlooked  the  situation  with  respect  to  him, 
but  the  fact  remains  that  to  avoid  a  new  trial 
he  has  been  obliged  to  appeal  from  the  order. 
It  was  not  incumbent  upon  him  to  ask  that  the 
order  be  modified  by  the  district  court. 

The  order  appealed  from  is  reversed  as  to  de- 
fendant Gilfillan, 

As  to  the  dtfendant  Fletcher  it  is  qffirtned. 

Vanderbnrjrli*  J.^  took  no  part  in  this 
case.  Mitehellt  e/1,  being  absent  when  this 
decision  was  made  and  filed,  did  not  partici- 
pate therein. 


WISCONSIN  SUPREME  COURT. 


Louis  WETZLER,  Beept., 

v, 
Pauline  A.  DUFFY,  Appt, 

r....wi8.....) 

1.  The  Voem  bjr  Are  of  a  house  on  land  In 
the  ftetnal  poaeewlon  of  a  vendee  as 

owner,  he  having  secured  part  of  the  purohase 
money  by  mortgage  and  paid  the  balaooe,  must 
be  borne  by  him,  although  be  holds  under  a  de- 
fective deed,  as  he  is  the  equitable  owner  of  the 
premises. 

ft.  Upon  the  correction  bjr  the  conrt  of 
n  deed  which  defectively  describee  premises, 
the  equitable  title  to  which  is  in  the  vendee,  his 
legal  title  relates  back  to  its  execution  and  de- 
livery. 

13L.R.A. 


8.  UnloM  a  party  calls  the  attention  of 
the  conrt  to  a  matter  of  Ikct  upon  which 
he  desires  a  separate  finding  he  cannot,  on  ap- 
peal, avail  himself  of  the  neglect  of  the  court  to 
make  such  finding,  if  the  evidence  sustains  the 
findings  made  and  is  not  sufllolent  to  require  ad- 
ditional ones  as  matter  of  law. 

4«  It  will  be  preenmed  npon  appeal 
that  tbe  court  found  against  a  counterclaim  if  it 
omitted  to  set  out  any  finding  in  regard  to  it  and 
the  evidence  clearly  Justifies  a  finding  against  it. 

(November  2K,iaXU 

APPEAL  bv  defendant  from  a  ludgment  of 
the  Circuit  Ck>urt  for  Ashland  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
form a  deed  and  foreclose  a  mortgage.  Af 
firmed. 
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The  facts  are  stated  in  the  opinion. 

Mmn,  Cole  i^  0*Keefe»  for  appellant: 

Where  the  loss  occurs  before  delivery  of  the 
title  deed, — and  it  matters  not  that  an  errone- 
008  deed  was  delivered,  as  vendee  is  entitled  to 
a  perfect  deed  properly  describing  the  prem- 
iaeB  as  well  as  one  with  all  the  necessary  essen- 
tials aeoording  to  agreement  of  sale,— the  loss 
falls  upon  tbe  vendor. 

WaU  V.  Catnat^  107  Mass.  514. 

Defendant  bad  a  right  to  have  the  issues 
raised  oq  her  counterclaim  decided,  and  if  the 
defendant  would  have  tbe  ri^ht  to  recover 
back  the  purchase  money  paid,  the  same  would 
be  a  good  counterclaim. 

Thompson  v.  Qould,  87  Mass.  184. 

If  the  defendant  after  the  property  was  de- 
stroyed owed  the  balance  of  the  purchase 
money,  $700  therein  sued  for,  there  was  at  tbe 
time  such  sum  1)ecame  due  a  failure  of  consid- 
eration and  a  part  of  defendant's  title  had  failed, 
and  the  same  would  be  an  absolute  defense  to 
a  suit  for  such  purchase  money. 

Boone,  Real  Prop.  p.  488;  WeJU  v.  Calnan 
and  Thompson  v.  Oiuld,  supra;  Bend  v.  Ruck- 
man,  17  Week.  Dig.  168;  Wicks  v.  Bowman,  6 
DaJv,  225. 

Tiie  defendant  is  not  required  to  accept  the 
deed  as  the  value  of  the  |)roperty  is  reduced 
and  changed,  and  she  is  entitl^  to  recover  back 
the  purchaae  money. 

Boone.  Real  Prop.  p.  488;  Wells  v.  Calnan, 
Thompson  v.   Gould,  Bend  v.  Ruckman  and 
Wieks  V.  Baioman,  supra. 
Messrs.  Sleight  ft  Foster  for  respondent. 

Taylor,  J,,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  are  substantially  as  fol- 
lows: On  the  14th  of  May,  1887,  the  plaintiff 
agreed  to  convey  to  the  said  defendant  a  cer- 
tain lot  of  land  situate  in  Ashland  County,  de- 
scribed as  follows:  "  Commendnff  at  the  north- 
west comer  of  lot  No.  one  (1),  in  olock  No.  six 
(6),  of  the  Village  of  Hurley,  according  to  the 
recorded  plat  thereof;  thence  east  twenty- five 
(25)  feet;  thence  south  ninety  (90)  feet;  thence 
west  twenty-five  (26)  feet;  and  thence  north 
ninety  (90)  feet  to  the  place  of  beginning/' — 
for  dhe  consideration  of  $2,500  agreed  to  be 
paid  by  the  defendant  That  on  the  same  day 
the  plain  tiff  executed  a  deed  of  conveyance  to 
the  said  defendant,  which  both  parlies  sup- 
posed contained  a  correct  description  of  the 
property  sold  to  the  defendant;  out,  in  fact, 
the  description  was  imperfect,  and  does  not 
describe  the  land  sold  and  intended  to  be  con- 
veyed. The  description  in  the  deed  is  as  fol- 
lows: "The  following  described  real  estate 
situated  in  the  Ck>unty  of  Ashland,  and  State 
of  Wisconsin, — to  wit:  commencing  at  the 
northwest  corner  of  lot  number  one  (1),  in 
block  number  six  (6),  in  the  Village  of  Hurley, 
according  to  the  recorded  plat  thereof;  running 
thence  west  twenty-five  (25)  feet;  thence  south 
mnety  (90)  feet;  thence  east  twenty-five  (26) 
feet;  thenoe  north  ninety  (90)  feet  to  the  orig- 
mal  point  of  beginning."  Si&id  deed  was  re- 
corded in  the  proper  recorder's  office,  and  on 
tbe  same  day  the  defendant  executed  and  de- 
livered to  the  plaintiff  a  mortgage  upon  the 
property  sold  by  the  plaintiff  to  the  defendant, 
in  which  mortgage  the  property  is  correctly 
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described,  to  secure  the  payment  of  $1,000, 
part  of  the  purchase  money.  The  complaint 
alleges  the  nonpayment  of  a  part  of  the  money 
due  upon  the  mortgage,  and  asks  judgment, 
first  to  correct  the  description  in  the  deed  from 
the  plaintiff  to  the  defendant,  and  for  a  judg- 
ment to  foreclose  the  said  mortgage.  The  an- 
swer admits  all  the  material  allegations  of  the 
complaint,  and  further  admits  that,  supposing 
the  plaintifTs  deed  had  convened  to  her  the 
land  she  purchased,  she  went  mto  the  posses- 
sion of  the  same,  and  paid  $800  of  the  sum 
secured  by  said  mortgage;  that  on  the  27th  day 
of  June,  A.  D.  1887,  a  fire  broke  out  in  tbe 
frame  store  building  situate  on  said  lot.  and  it 
was  wholly  destroyed  by  fire,  tbe  defendant 
having  no  msurance  thereon,  thereby  destroy- 
ing the  greater  part  of  the  value  of  said  lot  to 
the  defendant  It  is  admitted  that  this  frame 
building  was  on  the  lot  when  the  plaintiff 
agreed  to  convey  the  same  to  the  defendant, 
and  at  the  time  the  deed  was  in  fact  made, 
and  the  mortgage  back  to  the  plaintiff  given  to 
secure  the  $1,0%,  part  of  tbe  purchase  price. 
The  defendant  also  alleges  in  her  answer  that, 
at  the  time  she  purchased  the  lot  of  tbe  plain- 
tiff, the  building  on  said  lot  was  insured  by  the 
plaintiff  for  the  sum  of  $800,  in  a  reliable  in- 
surance company;  and  that  he  agreed  to  trans- 
fer said  insurance  policy  to  the  defendant,  for 
the  sum  of  $40.  to  be  paid  by  the  defendant; 
and  that  the  plaintiff  neglected  and  refused  to 
transfer  said  msurance  policv  to  the  defendant, 
to  her  damage.  The  defendant  also  alleges  a 
refusal  on  tbe  part  of  the  plaintiff  to  make  a 
good  deed  of  conveyance  of  the  property  actu- 
ally purchased  by  her,  and  sets  up,  as  a  coun- 
terclaim, a  demand  for  the  money  actually  paid 
by  her  upon  such  purchase.  Tne  ^tion  was 
tried  by  the  court,  and,  after  hearing  the  testi- 
mony offered  by  the  respective  parties,  the 
court  decided  in  favor  of  the  plaintiff  and  gave 
judgment  reforming  the  deed  and  for  a  fore- 
closure of  the  mortgage.  The  defendant  ex- 
cepted to  the  findings  of  fact  and  conclusions 
of  law.  After  a  careful  reading  of  the  testi- 
mony, we  think  it  very  clear  that  the  findings 
of  fact  are  fully  sustained  by  the  evidence,  and 
the  conclusions  of  law,  and  the  judgment 
thereon  in  favor  of  the  plaintiff,  are  clearly 
right. 

The  learned  counsel  for  the  defendant  con- 
tends that  the  judgment  is  erroneous,  because 
it  clearly  appears  from  the  findings  and  tbe  ev- 
idence that,  before  the  commencement  of  this 
action,  and  before  a  perfect  deed  had  been  given 
by  the  plaintiff  to  the  defendant,  for  tbe  real 
estate  in  dispute,  the  building  situate  thereon 
had  been  burned;  and  so  the  plaintiff  could  not 
make  a  perfect  title  to  the  premises  sold  to  the 
defendant,  tbe  house  burned  being  a  very  ma- 
terial part  of  the  lot  sold.  He  argues  that  when 
a  partV  agrees  to  convey  real  estate  to  another 
for  a  fixed  price,  and  when  a  considerable  por- 
tion of  such  price  is  paid  for  the  buildings  sit- 
uate thereon,  and  such  buildings  are  destroyed 
by  fire,  without  the  fault  of  the  purchaser, 
before  the  title  is  conveyed  to  him,  he  may  re- 
fuse to  take  a  conveyance,  and  recover  the 
purchase  money  already  paid;  and  to  this 
proposition  he  cites  Thompson  v.  Oaiild,  20 
Pick.  184,  and  WeUs  v.  Calnan,  107  Mass.  614. 

We  think  this  case  is  clearly  distinguishable 
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from  the  cases  cited.  Id  those  cases  the  build- 
ings on  the  premises  were  destroyed  before  the 
time  for  making  the  deed  had  arrived,  and  it 
does  not  appear  in  the  case  last  cited  that  the 
purchaser  had  taken  possession  under  his  con- 
tract. In  the  case  at  bar,  the  contract  was  a 
sale  to  be  paid  for  on  delivery  of  a  deed,  and 
the  deed  was  to  be  delivered  immediately.  A 
deed  w&s  delivered  which  was  supposed  to 
convey  the  land  to  the  defendant,  and  she  took 
actual  possession,  as  owner  thereof,  gave  back 
a  mortgage  to  secure  part  of  the  purchase 
money,  the  other  part  having  been  paid  in  cash. 
We  think  it  very  clear  that,  when  this  imperfect 
deed  was  given,  the  purchase  price  paid,  and 
possession  taken  of  the  property  intended  to  be 
conveyed  by  the  defendant,  the  whole  equitable 
title,  at  least  to  the  land,  vested  in  the  defend- 
ant; and  while  such  equitable  title  was  vested 
in  the  defendant,  the  house  was  destroyed  by 
lire.  Upon  its  destruction  the  defendant  did 
not  seek  to  avoid  her  contract,  but  rebuilt  on  the 
lot,  and  continued  in  the  actual  possession  of 
the  same  up  to  the  time  of  the  commencement 
of  this  action.  Under  such  a  state  of  facts,  we 
think  the  defendant  must  be  considered  the 
owner  of  the  premises  at  the  time  of  the  fire, 
and  the  loss  must  fall  on  her.  Whether  we 
would  feel  bound  to  follow  the  decisions  of  the 
court  of  Massachusetts,  had  the  defendant  been 
intpossession  of  the  lot  under  a  contract  for  a 
deed  to  be  executed  at  some  future  time,  and 
before  that  time  had  arrived  the  house  had  been 
destroyed  by  fire,  without  the  fault  of  either 
party,Qneed  not  be  determined  in  this  case. 
For  all  practical  purposes,  the  defendant  was 
the  owner  of  the  house  and  lot  when  the  fire 
occurred,  and  the  Massachusetts  cases  place 
their  decision|upon  the  ground  that  the  actual 
owner  must  stand  the  loss.  In  addition  to  this, 
when  the^court  by  its  judgment  corrected  the 
deed,  the  legal  estate  became  vested  in  the  de- 
fendant from  the  time  of  the  execution  and  de- 
livery of  the  deed. 

The  learned  counsel  for  the  appellant  urges 
another  point  as  error,  viz. :  That  the  court  did 
not  make  any  findings  upon  his  c6unterclaim 
for  damages  for  a  breach  of  contract  on  the  part 
of  plaintiff  to  transfer  to  her  the  policy  of  in- 
surance he  held  upon  the  building  at  the  time 
the  same  was  burned.  We  have  looked  into  the 
testimony  which  bears  upon  that  question,  and 
think  it  is  entirely  insufficient  to  sustain  a  find- 
ing thereon  in  favor  of  the  defendant.  But  the 
counsel  for  the  defendant  insists  that,  if  it  be 
admitted  that  the  evidence  is  insuificient  to  sus- 
tain a  finding  in  favor  of  the  plaintiff,  still,  it 
was  error  for  the  court  not  to  make  a  finding 
on  the  question.  The  exceptions  of  the  de- 
fendantlare  not  sufficient  to  raise  that  question 
in  this  court.  The  record  does  not  show  that 
he  called  the  attention  of  the  court  to  the 
matter,  or  that  he  asked  the  court  to  make  a 
finding  on  th  at  point.  All  he  did  was  to  except 
to  the  findings  because  there  was  no  finding  on 
that  question.  These  exceptions  are  not  made 
in  court,  and  probably  never  came  to  the 
knowledge  of  the  court  until  he  was  asked  to 
sign  the  bill  of  exceptions  in  the  case. 

The  rule  was  established  in  this  court  in 
Wilkinson  v.  WilkinBon,  59  Wis.  657,  500; 
Barry  v.  Schmidt,  57  Wis.  172;  Wrigglenoorth 
V.  WriggUsiDorth,  46  Wis.  255-257;  Mtad  v. 
12  L.  R.  A. 


Chippewa  County  Suprs.Al  Wis.  205;  WiUiami 
V.  SUtens  Point  Lumber  Co,,  72  Wis.  487,— 
that,  if  a  part^  to  an  action  desires  any  partic- 
ular finding  of  fact,  he  must  call  the  attention 
of  the  court  to  the  matter  of  fact  upon  which 
he  desires  a  separate  finding;  otherwise,  be  can- 
not avail  himself  of  the  neglect  of  the  court  to 
make  such  finding.  This  nile  is  only  appli- 
cable to  a  case  where  the  testimony  sustains  the 
findings  made  by  the  court,  and  there  is  not 
sufficient  evidence  in  the  case  to  require,  as  a 
matter  of  law,  a  finding  different  from  those 
found  by  the  court  upon  some  other  material 
matter.  In  this  case,  the  court  having  omitted 
to  find  for  either  party  on  the  counterclaim 
made  by  the  defendant  in  her  answer,  and  the 
evidence  being  of  such  a  character  as  would 
have  clearly  justified  the  court  in  finding 
af^ainst  such  counterclaim,  we  mast  infer,  from 
his  omission  to  make  a  special  finding  on  that 
point,  that  he  found  against  the  defendant's 
claim.  We  think  the  case  was  fairly  tried,  and 
that  the  judgment  i»  right. 

The  judgment  of  the  Circuit  is  affirmed. 


STATE  of  Wisconsin,  ex  rel.  Patrick 

GRADY,  Appt, 

tJ. 

CHICAGO,  MADISON  &  NORTHERN 

R.  CO..  Beept. 

(...-Wis.....) 

1.   Mandamus  is  the  proper  remedy  to 

oompel  a  railroad  company  to  perform  Its  stat- 
utory duty  to  construct  a  farm  oro&sing. 


'Sant.— Mandamus  to  eompd  verformanee  of  enrpo- 
rtUeatUies. 

Mandamus  is  the  appropriate  remedy  to  compel 
a  railway  company  to  perform  the  public  duties  re- 
quired of  it  by  its  charter,  and  imposed  on  it  by 
law.  Railroad  Oomrs.  v.  Portland  &  O.  Cent.  R.  Go. 
68  Me.  809;  Mobile  ft  O.  K.  Co.  v.  Wisdom,  6  Hetok. 
125.   See  State  y.  New  Haven  ft  N.  Oo.  41  Conn.  184. 

Duty  of  railroad  company  to  fence  its  trachi. 

The  Minnesota  Statute  requiring  railroads  to  be 
fenced  is  not  a  law  for  line  or  partition  fences. 
Smith  V.  Minneapolis  ft  St.  L.  R.  Go.  87  Minn.  108 : 
OUlam  V.  Sioux  City  ft  St.  P.  R.  Co.  86  Minn.  868L 

The  Revised  Statutes  of  Wisconsin  as  amended, 
requirlDirlrailroadloorapanlee  to  fence  their  tracka, 
and  makinfl:  them  absolutely  iiable  for  damages  oc- 
casioned by  their  failure  to  do  so,  is  valid,  and  It  ex- 
cludes the  defense  of  contributory  nefrliflrenoe. 
Quackenbush  v.  Wisconsin  ft  M.  R.  Co.  71  Wis.  472. 

The  negrlect  of  a  railroad  company  to  properly 
fence  its  track  is  sufficient  negligence  to  make  the 
company  liable  for  animals  killed  by  a  train.  Tal- 
bot V.  Minneapolis,  St.  P.  ft  S.  S.  M.  R.  Co.  (Mich.) 
July  8, 1890;  Flint  ft  P.  M.  R.  Go.  v.  Lull,  88  Mteh. 
510 ;  Grand  Rapids  ft  L  R.  Co.  v.  Southwiok,  80  MIoh. 
444. 

Although  the  fencing  of  a  track  is  not  imposed 
upon  a  railroad  company  as  a  duty,  yet  the  fact 
that  the  track  is  unfenced  of  itself  conoluaiv^y  es- 
tablishes negligence  of  the  company,  where  stock 
is  killed  or  injured  thereon.  Hindman  v.  Oregon 
R.  ft  Nav.  Oo.  17  Or.  614. 

A  railroad  company  is  liable  in  damages  for  in- 
Jury  to  stock  through  its  negligenoe,  where  the 
owner  contributed  to  the  injury  only  by  permitting 
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8.  Wetthgrthe right  to  maintain  actJoM  I 
finr  penalties  or  to  file  a  bill  In  eqnitj 
flir  a  mandatory  injunotlon,  nor  the  fact  that  an 
Indiotmeot  will  lie  because  of  the  refuflal  of  a 
ndlroad  company  to  make  a  farm  crossing,  con- 
stitutes such  an  adequate  remedy  at  law  ub  to  bar 
a  writ  of  mandamus  to  compel  the  construction 
of  a  crossing. 

8*  A  writ  of  maadanras  is  properly  di- 
Lto  a  corporation  in  its  corporate  name. 


(March  17, 18BL) 

A  PPEAL  by  relator  from  an  order  of  the 
iX  Circuit  Court  for  Green  County  quashing 
an  altematiye  writ  of  mandamus  directing  re- 
spondent to  construct  a  farm  crossing  on  rela- 
tor's land  or  show  cause  why  it  should  not  do 
so.     Retened. 

The  facts  are  stated  in  the  opinion. 

Mr,  B.  Dnnwiddie*  for  appellant: 

The  respondent  Company  having  neglected 
tocoDstnict  the  crossing  as  required  by  statute, 
the  relator  was  warranted  in  instituting  manda- 
mus proceedings  on  the  authority  ox  general 
principles,  as  adjudicated  by  the  common-law 
courts 

See  Crary,  Spec.  PI.  p.  272;  People.^,  New 
York,  10  Wend.  805-397;  Adrianee  v.  New  York 
Suprs.  12  How.  Pr.  224;  Bayee  v.  Cayuga  Coun- 


ty Supm.  20  Barb.  294;  BeWtUiatMbnrgh  Trus- 
tees, 1  Barb.  84;  Lyon  y.  Green  Bay  dt  M,  R.Co. 
42  Wis.  544;  Neilaon  t.  Chicago,  M  dbN.  W.  H, 
Go.  58  Wis.  519;  Ohio  AM,  R.  Co  v.  J^oxhe.  .i 
West.  Rep.  875,  121  III.  488;  Boggs  v.  Chicago, 
B,  db  Q.  R,  Co.  54  Iowa,  485;  High.  Extr.  Legal 
Rem.  1874,  pp.  200-228. 

Meetri.  B.  J.  StOTens  and  P.  J.  Claw- 
son*  for  respondent: 

The  Statute  is  designed  to  protect  trains  on 
railroads  as  much  as  domestic  animals  straying 
upon  them.  Its  object  is  to  protect  the  public 
generally. 

McCaU  V.  Chamberlain,  18  Wis.  637;  Blair 
V.  Milwaukee  d  Pr.  du  Ch,  R.  Co,  20  Wis.  254; 
Curry  v.  Chicago  AN.  W.  R  Co.  ^  Wb.  6(55; 
1  Sanb.  &  B.  Ann.  Stat.  1085. 

The  discretion  of  determining  what  shall  be 
''suitable  and  convenient"  crossmgs  is  one  for 
the  Company,  subject  to  review  by  the  court. 

Jones  V.  JSeligman,  81  N.  Y.  191. 

For  aught  that  appears  in  the  petition,  it  may 
well  be  tbat  the  cut  in  question  was  so  deep 
and  wide  as  to  render  the  cost  of  a  bridge,  such 
as  would  be  proper  to  protect  the  public  as  well 
as  the  cattle  of  the  appellant  from  danger, 
greater  than  either  portion  of  the  farm,  and, 
hence,  unwarranted,  as  a  suitable  crossinir. 

Clarke  v.  Rochester,  L.  A  N,  F.  R.  Co.  18^arb. 
350. 


bis  stock  to  run  at  large.  Moses  v.  Southern  P.  R. 
Co.  8  L.  K.  A.  185,  and  note,  18  Or.  886. 

In  such  ease  the  failure  to  fence  will  be  oonidd- 
ered  the  proximate  cause  of  the  injury.  Sullivan 
V.  OreflTon  R.  ft  Nav.  €k).  (Or.)  June  10, 1890. 

Duty  of  railroad  companies  to  fence  tracks.  See 
HOUs  to  Gailaerher  v.  New  York  ft  N.  B.  R.  Co. 
(Conn.)  5  I..  R.  A.  787 :  Donnegan  v.  Brhardt  (N.  Y.) 
7L.  R.  A.627. 

CkmfAiUaUynamty  of  siaiuUs. 

A  statute  making  the  failure  of  a  railroad  com- 
pany to  fence  its  track  conclusive  proof  of  negll- 
genoe,  and  making  It  liable  for  stock  killed  in  con- 
8equeD<9e  of  such  failure,  is  not  obnoxious  to  the 
oonatltutional  provisions  requiring  due  process  of 
law  and  the  equal  protection  of  the  laws.  Suilivan 
▼.  Oregoo  R.  ft  Nav.  Co.  supra;  Oregon  R.  ft  Nav. 
C6.  V.  Daorea  (Wash.)  March  8^  1880;  Oregon  R.  ft 
NaT.  Co.  V.  SmaUey  (Wash.)  March  8, 18M). 

It  te  only  where  a  duty  Is  specific  and  plainly  im- 
posed upon  a  corporation  that  the  court  may  act 
by  mandamus.  People  y.  New  York,  L.  E.  ft  W.  R. 
Co.  6  Cfent.  Bep.  80, 104  N.  Y.  58 ;  People  v.  Dutchess 
ft  C.  R.  Co.  58  N.  Y.  152;  People  v.  Boston  ft  A.  R. 
Co.  70  N.  Y.  5« :  People  v.  Rochester  ft  S.  L.  R.  Co. 
76  N.  T.  aM ;  Ohio  ft  M.  R.  Co.  v.  People,  9  West. 
Rep.  187,  laO  111.800. 

The  erection  of  a  station-house,  or  its  enlarge- 
ment, not  being  a  specific  duty  prescribed  by  stat- 
ute, courts  cannot  enforce  its  performance  by 
mandamus.  People  ▼.  Rome,  W.  ft  O.  R.  Co.  4 
Cent.  Rep.  1»7,  lOB  N.  Y.  95. 

Mandamus  Is  the  proper  remedy  to  compel  a  com- 
pany to  construct  its  fences  in  compliance  with  the 
Statute  (Ohio  A  M.  R.  Co.  v.  People,  11  West.  Rep. 
3751, 121  111.  483)  ;  or  to  build  a  bridge.  Ohio  ft  M.  R, 
Co  V  People,  9  West.  Rep.  167, 120  111.  200;  New  Or- 
U!aoa,M.*T.  El.  Go.  v.  Mississippi,  112  U.  S.  12,  28  L. 
ed.  819 ;  People  v.  Boston  ft  A.  R.  Co.  70  N.  Y.  580. 

Mandamus  lies  to  compel  a  company  to  operate 
its  road  as  a  continuous  line,  to  compel  it  to  run 
daily  trains,  and.  where  there  is  a  statute  expressly 
requlrimr  lt»  to  compel  a  stoppage  of  at  least  two  of 
its  trains  each  day  at  a  particular  station.  Ohio  ft 
M.  R  Co.  V.  People,  9  West.  Rep.  187,  120  IlL  200 ; 

12  L.  B.  A. 


Union  Pac.  R.  Co.  v.  HaU,  01  U.  8. 843,  23  L.  ed.  428 ; 
Re  Brunswick  etc.  R.  Co.  1  Pugs,  ft  B.  (N.  R)  667 ; 
Com.  V.  Eastern  R.  Co.  108  Mass.  264. 

So  it  lies  to  compel  a  company  to  grade  its  tracks 
and  crossings,  and  construct  its  road  across  a 
stream,  so  as  not  to  interfere  with  navigation. 
Ohio  ft  M.  R.  Co.  V.  People,  0  West.  Rep.  167, 120  III. 
200;  Chicago  ft  N.  W.  R.  Co.  v.  People,  56  111.  365; 
State  v.  North  Eastern  R.  Co.  9  Rich.  L.  247. 

But  mandamus  will  not  be  granted  in  any  cnse 
where  it  is  clear  it  would  prove  unavailing;  hence, 
a  railroad  company  cannot  be  compelled  to  repair 
its  road  and  put  it  in  safe  condition  for  passengers 
when  the  company  has  neither  the  funds  nor  the 
means  of  raising  them.  Ohio  ft  M.  R.  Co.  v.  People, 
9  West.  Rep.  167, 120  111.  200.  See  People  v.  Chicago 
ft  A.  R.  Co.  66  III.  05;  People  v.  Lieb,  85  Ul.  484:  Peo- 
ple V.  Trustees  of  Schools,  88  lU.  818;  Cristman  v. 
Peck,  00  III.  IfiO;  People  v.  Hatch.  83  lU.  9. 

A  mandamus  on  the  ground  of  a  statutory  duty 
must  be  to  compel  the  very  duty  enjoined  by  the 
statute.  People  v.  Emigration  Comrs.  22  How.  Pr. 
201. 

In  such  proceedings,  where  the  question  Is  one 
of  public  right,  it  is  sufficient  for  the  relator  to 
show  that  he  is  a  citizen  of  the  county  and  as  such 
is  interested  in  the  execution  of  the  laws.  State  v. 
Grace  (Or.)  31  Am.  ft  Bng.  Corp.  Cas.  406;  State  v. 
Ware,  13  Or.  380. 

Rule  applied  in  other  eases. 

Mandamus  will  issue  against  the  the  cashier  of  a 
bank  or  other  officer  having  the  custody  of  the 
books;  and  the  bank,  in  its  corporate  capacity,  is 
not  a  proper  party  defendant  on  a  petition  to  com- 
pel a  bank  to  permit  access  to  and  inspection  of  its 
books.  Winter  v.  Baldwin  (Ala.)  April  30,  IKiO; 
People  V.  Throop,  12  Wend.  183;  People  v.  Mott,  1 
How.  Pr.  247. 

Mandamus  will  issue  to  restore  to  membemhip  in 
an  incorporated  society  one  suspended  for  failure 
to  pay  a  penalty  not  authorized  by  the  constitution 
or  by-laws.  Erd  v.  Bavarian  Nat.  A.  ft  L.  Asso.  11 
West.  Rep.  171, 67  Mich.  283. 

Or,  where  a  member  has  been  expelled  without 
being  given  the  opportunities  for  defense  provlcied 
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The  Freeport  road  runs  along  on  the  east 
side  of  the  two  parts  of  relator's  tract  separated 
by  the  railroad,  and  connects  the  same,  and  it 
is  in  this  road,  where  it  crosses  the  railroad,  that 
the  highway  bridge  over  the  deep  cut  is  con- 
structed. The  appellant's  land  extends  to  the 
center  of  this  road,  and  hence  to  the  center  of 
the  bridge.  May  not  this  bridge,  situate  in  half- 
part  lengthwise  upon  his  own  land,  be,  under 
the  circumstances,  the  ''  suitable  and  conyen- 
ient"  farm  crossing  of  the  Statute? 

See  Kimball  v.  Kenos/ia,  4  Wis.  821;  Knee- 
land  V.  Van  ValkejOnirgh,  46  Wis.  434;  Ham- 
mond V.  McLaehlan,  1  Sandf.  828;  Mariner  v. 
Srhulte,  18  Wis.  692;  Arnold  v.  Elmtn-e,  16 
Wis.  509:  Oove  v.  WhiU,  20  Wis.  426;  Noreroen 
V.  QrifflthM,  65  Wis.  599;  White  ▼.  Godfrey,  97 
Mass.  472. 

The  appellant  had  an  ample  and  adequate 
remedy  at  law,  and  also  in  equity  as  well,  and 
was  under  no  necessity  for  resoriingto  manda- 
mus. 

State  V.  Washington  County  Sttprs.  2  Finn. 
552;  State  v.  FondDu  Lae,  42  Wis.  287;  StaU 
V.  Joint  Scfiool  List.  65  Wis.  681;  High,  Extr. 
Legal  Rem.  g§  42,  288. 

The  Statute  gives  to  the  owner  the  personal 
right  to  have  constructed,  in  proper  places. 


farm  crossings,  and  provides  a  method  for  en- 
forcing the  right  by  suit  to  recover  the  ex- 
traordinary pisnalty  of  $10  for  each  passing 
locomotive;  and  this  recovery  can,  of  course, 
be  had  onrly  at  law.  The  rule  is  settled  that 
where  the  Statute  ''confers  a  right  and  pre- 
scribes the  remedy  for  its  enforcement,  such 
remedy  must  be  pursued  to  the  exclusion  of  all 
others." 

Burm  V.  MUwaukee  A  M,  B.  Co.  9  Wis.  455: 
Bohlman  v.  Green  Bay  A  L.  P.  R.  Co.  30  Wis. 
105;  Andrews  v.  Farmers  L.  AT.  Co.  ^  Wis. 
288;  Sherman  v.  Milwaukee,  L.  8.  A  W.  E.  Co. 
40  Wis.  645:  Hanlin  v.  Chicago  AN.  W.  R.  Co. 
61  Wis.  516;  StaU  v.  MUwaukee,  20  Wis.  87. 

In  addition,  there  is  the  remedy  by  indict- 
ment. 

People  V.  New  York  Cent.  A  H.  R.  R.  Co.  74 
N.  Y.  802;  Gear  v.  C.  C.  A  D.R.  Co.  48  Iowa,  88. 

Not  only  has  the  appellant  legal  remedies 
which  are  adequate  and  ample,  but  the  reme- 
dy in  equity  is  far  more  appropriate  and  more 
efficient,  and  is  of  itself  altogether  adequate. 

Wademan  v.  Albany  A  8.  R.  Go.  51  N.  Y.  668; 
Jones  V.  Seligman,  16  Hun,  280,  81  N.  Y.  191; 
Jamestown  v.  Chicago,  B.  A  N.  R.  Co.  69  Wis. 
649;  Johnston  v.  Providence  A  S.  R.  Co.  10  R.  L 
865. 


for  by  the  by-laws  of  the  association,  to  oompe 
his  restoration  to  membership.  People  v.  mu- 
sioal  Mut.  Prot.  Union,  118  N.  Y.  101;  Bperry's 
App.  8  Cent  Rep.  2S0, 116  Pa.  801:  People  v.  Musical 
Mut.  Prot.  Union,  47  Hun,  278:  Waohtel  v.  Widows 
A  Orphans  Benev.  Soc.  84  N.  Y.  28;  Loubat  v.  Le 
Boy,  40  Hun,  646;  Murdock  v.  Phillips  Academy,  12 
Pick.  244;  Hutchinson  v.  Lawrence,  67  How.  Pr.  88; 
Fisher  v.  Keane,  L.  R.  11  Ch.  Div.aSB:  Hopkinson  v. 
Exeter,  L.  K.  6  Eq.  68;  Labouohere  v.  Whamclifle, 
L.  R.  13  Cb.  Dlv.  846;  Wood  v.  Woad,  L.  B.  9  Bzch. 
190;  Inncs  v.  Wylie,  1  Car.  &  K.  282:  Willis  v.  Childe, 
13  Beav.  117. 

The  only  flrround  on  which  the  Michigan  Supreme 
Court  can  interfere  In  aid  of  a  member  is  that,  as 
corporations,  they  are  subject  to  judicial  oversight 
to  prevent  their  depriving  members  of  corporate 
privileges.  Burt  v.  Michigan  Grand  Lodge,  F.  A: 
A.  Masons,  9  West.  Rep.  560,  66  Mich.  8S.  See  Burt 
V.  Free  Masons,  44  Mich.  206. 

Where  execution  on  a  judgment  against  a  benefit 
association  has  been  returned  unsatisfied,  further 
proceedings  for  collection  should  be  In  equity,  and 
mandamus  will  not  lie.  Miner  v.  Michigan  Mut. 
Ben.  AsBo.  8  West.  Rep.  189.  65  Mich.  84. 

The  right  of  any  person  to  a  commutation  ticket 
at  rates  equal  to  those  offered  by  a  carrier  to  the 
public  may  be  enforced  by  mandamus.  State  v. 
Delaware,  L.  A  W.  R.  Co.  2  Cent.  Rep.  726,  48  N.  J. 
L.  66;  State  v.  New  Haven  &  N.  R.  Co.  87  Conn.  154: 
Chicago  &  N.  W.  R.  Co.  v.  People,  56  IlL  866;  High, 
Extr.  Legal  Rem.  i  822. 

It  lies  to  compel  delivery  of  grain  by  a  carrier  to 
the  elevator  to  which  it  is  consigned,  without  dis- 
crimination. Scofleld  V.  lAke  Shore  ft  M.  S.  R.  Co. 
1  West.  Rep.  8S6,  43  Ohio  St.  671:  Chicago  &  N.  W. 
R.  Co.  V.  People,  supra;  Vincent  v.  Chicago  &  A.  R. 
Co.  49  in.  83. 

Where  it  is  the  duty  of  a  gas  company  to  furnish 
gas  to  a  city  at  the  rates  tixed  by  an  ordinance,  it 
may  be  compelled  by  mandamus  to  do  so,  so  long 
as  it  continues  to  exercise  and  enjoy  its  franchises 
as  a  gas  company.  Zaneevllle  Gaslight  Co. v.  Zanes- 
ville,  47  Ohio  St.  86. 

The  city  solicitor  may  bring  a  suit  to  compel  a 
gas  company  to  furnish  gas  to  a  city  at  the  rates 
fixed  by  the  city  counclL    Ibid. 
12  L.  R.  A. 


A  stockholder  of  a  manufacturing  company  may 
compel  the  production  of  its  books  and  papers,  to 
enable  him  to  prepare  a  bill  for  grievance  by  fraud- 
ulent mismanagement,  after  proper  demand  made. 
Phoenix  Iron  Co.  v.  Com.  5  Cent.  Rep.  688, 118  Pa. 
606;  Com.  v.  Allegheny  County  Comrs.  82  Pa.  228L 

The  trustees  of  a  religious  corporation  will  be 
compelled  by  mandamus  to  open  the  meeting- 
house to  a  minister  regularly  appointed  to  that 
place  by  an  annual  conference  under  the  usages 
and  discipline  of  the  denomination.  People  v.  Con- 
ley,  42  Hun,  96. 

See  generally,  as  to  power  of  court  over  religious 
institutions,  Isham  v.  FuUager,  14  Abb.  N.  C.  868; 
First  Ref .  Presby.  Church  v.  Bowden,  Id.  866;  Isham 
V.  Trustees  First  Presby.  Church,  68  How.  Pr.  46&. 

The  right  to  a  mandate  to  compel  a  telephone 
company  to  give  telephone  connections  and  facili- 
ties as  required  by  statute  is  not  abridged  or  taken 
away  by  the  fact  that  the  Statute  fixes  a  penalty  for 
violation  of  the  law.  Central  U.  Teleph.  Co.  v. 
State,  118  Ind.  194;  Central  U.  Teleph.  Co.  v.  State,  S 
West.  Rep.  778, 106  Ind.  1. 

The  right  to  a  writ  of  mandamus  requiring  tele- 
phone companies  to  furnish  telephone  service  to 
persons  er titled  thereto  has  been  upheld  in  State  v. 
American  U.  Teleph.  Co.  86  Ohio  St.  296;  Bell  Teleph. 
Co.  V.  Com.  (Pa.)  April  19, 1886. 

It  will  lie  to  prevent  a  telephone  company  from 
making  discrimination  in  its  service,  and  tooompel 
it  to  grant  service  to  the  relator,  although  respond- 
ent is  a  licensee  of  the  telephone  patents,  and  the 
licensor  company  is  not  a  party.  Bell  Teleph.  Co. 
V.  Com.  (Pa.)  8  Cent.  Rep.  907.  See  State  v.  Nebras- 
ka Teleph.  Co.  17  Neb.  ]»t,  24  Am.  L.  Reg.  N.  a 
263;  Louisville  Transf.  Co.  v.  American  THbl.  Tel. 
Co.  10  Chicago  Legal  News,  16;  American  U.  Teleg. 
Co.  V.  Bell  Teleph.  Co.  1  McCrary,  175. 

In  proceeding  to  compel  a  telephone  company  to 
furnish  petitioners  a  telephone  Instrument  cer- 
tainty to  a  common  intent  is  all  that  is  neccosaty  in 
the  pleadings,  and  an  answer  which,  without  am- 
biguity or  evasion,  responds  to  and  denied  the  as- 
seriions  of  the  petition  is  sufficient.  Central  Dist. 
&  Print.  Teleg.  Co.  v.  Com.  6  Cent.  Rep.  151, 114  Pa, 
58fii:  Com.  v.  Allegheny  County  Comrs.  82  PJl  218. 
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The  writ  should  have  been  addieaaed  to  the 
directors  of  the  Company. 

High.  £ztr.  Legal  Rem.  $§  542-545;  State  r. 
MiruToa  Pi9int  8upn,  22  Wis.  896. 

Cole*  Gh,  J.,  deliyered  the  opinion  of  the 
court: 

The  relator  is  the  owner  of  a  farm  across 
which  the  defendant  Company  has  constructed 
its  railway  track,  dividing  the  farm  into  two 
separate  parcels.  The  Company  has  been  oper- 
ating its  road,  running  daily  trains  of  cars 
over  the  same,  for  more  than  a  year,  but  has 
neglected  to  construct  suitable  farm  crossings 
for  the  convenience  of  the  relator  in  passing 
with  his  teams  and  stock  from  one  part  of  his 
premises  to  the  other;  and  this  application  is 
for  a  mandamus  to  compel  the  Company  to 
construct  propter  crossings.  On  motion,  the 
alternative  writ  was  quashed,  and  the  appeal 
is  from  the  order  quashing  the  writ  In  sup- 
port of  the  decision  of  the  circuit  court,  it  is 
argued  that  the  petition  does  not  state  facts 
showing  that  the  relator  is  entitled  to  the  re- 
lief demanded;  in  other  words,  that  it  fails  to 
show  that  it  is  the  dutv  of  the  Company  to  con- 
struct such  farm  crossings.  This  is  a  mistake 
as  to  the  duty  which  the  Statute  imposes  on 
the  Company.  Chapter  198,  Laws  1881,which 
amends  section  1810  of  the  Revised  Statutes, 
provides,  in  effect,  that  every  railroad  corpor- 
ation operating  anv  railroad  shall  erect  fences 
on  both  sides  of  its  road  of  the  height  pre- 
scribed, with  openings  or  gaps  or  bars  therein, 
and  suitable  and  convenient  farm  crossings  of 
the  road  for  the  use  of  the  occupant  of  the  lands 
adjoining.  Thus,  it  will  be  seen,  the  Statute 
imposes  a  distinct  and  absolute  legal  duty  upon 
the  Company  to  construct  these  farm  crossings. 
The  language  of  the  Statute  is  clear  and  spe- 
cific, and  cannot  be  made  plainer  by  illustra- 
tion or  arj^ment.  It  is  imperative  or  manda- 
tory, requiring  the  corporation  to  perform  its 
legal  duty.  It  is  said  it  appears  from  the  pe- 
tition that  there  is  a  public  highway  which 
runs  along  on  the  east  side  of  the  relator's  farm, 
and  connects  the  two  portions  thereof,  and 
that  where  the  railway  crosses  this  highwav  a 
bridge  has  been  built  over  a  deep  cut,  which, 
it  is  claimed,  answers  every  purpose  of  a  farm 
crossing.  We  can  make  no  such  an  inference 
from  the  matters  stated  in  the  petition,  nor  hold 
that  the  bridge  meets  the  requirements  of  the 
Statute,  and  relieves  the  Company  from  the 
duty  of  constructing  anv  other  farm  crossing. 
It  is  possible  that  the  Company  can  show  by 
evidence  that  this  bridge  on  the'  highway  fully 
answers  the  end  and  object  of  the  Statute,  but 
we  cannot  presume  that  it  does.  On  the  con- 
trary, as  the  Statute,  in  absolute  terms,  makes 
it  the  duty  of  the  Companv  to  construct  farm 
crossings  for  the  use  of  the  occupants  of  the 
adjoining  lands,  the  Company  is  under  obliga- 
tion to  show  some  valid  excuse  for  neglecting 
to  perform  its  duty.  Wc  therefore  hold,  as  the 
duty  of  the  Company  was  absolute  and  clear  to 
make  the  proper  farm  crossings,  unless  there 
is  some  other  objection  to  granting  the  writ,  it 
was  error  to  quash  it  on  the  facts  stated. 
Again,  it  is  said  the  court  always  refuses  to 
grant  a  writ  of  mandamus  where  the  party  has 
another  adequate  legal  remedy.  But  has  the 
relator  such  a  remedy  ?  Section  1818  provides, 
12  L  R.  A. 


where  a  railroad  corporation  neglects  to  con- 
struct farm  crossings  proper  for  the  use  of  the 
lands  over  which  its  road  is  operated,  the  own- 
er or  occupant  may  give  the  corporation  writ- 
ten notice  to  construct  such  necessaiy  farm 
crossings,  and  if  the  company,  after  being  so 
notified,  neglects  for  three  months  to  construct 
the  crossings,  it  shall  be  liable  to  pay  the  own- 
er or  occupant  $10  for  each  and  every  locomo- 
tive that  may  thereafter  pass  through  the  lands 
until  the  farm  crossing  is  made.  This  provis- 
ion enables  the  owner  to  sue  the  corporation 
and  recover  damages  or  penalties  for  its  failure 
to  perform  its  legal  duty;  but  that  will  not  se- 
cure the  construction  of  the  necessary  farm 
crossing,  nor  will  it  afford  an  adequate  rem- 
edy. The  writ  of  mandamus  would  seem  to 
be  the  most  efficient,  if  not  the  only  adequate, 
means  for  compelling  the  corporation  to  do  its 
legal  duty.  It  is  true,  ip  Jameatovin  v.  Chica- 
go, B.  db  N.  B.  Co,,  69  Wis.  648,  and  Oehkoeh 
V.  MUwaukes  A  L.  W,  B,  Co,,  74  Wis.  584,  a 
bill  in  equity  for  a  mandatory  injunction  was 
sustained  to  compel  a  corporation  to  restore  a 
highway  or  street  to  its  former  condition  of 
usefulness.  Perhaps  that  remedy  might  have 
been  resorted  to  in  the  present  case,  but,  thouj^h 
a  party  may  have  redress  in  equity,  that  of  it- 
self is  not  a  conclusive  objection  to  granting 
the  writ  uf  mandamus.  It  may  possibly,  ana 
would,  influence  the  court  in  the  exercise  of  the 
discretion  which  it  possesses  in  granting  the  writ 
under  the  facts  and  circumstances  or  the  par- 
ticular case,  but  does  not  affect  lis  right  or  ju- 
risdiction. Nor  does  the  fact  that  the  party  is 
liable  to  indictment  and  punishment  for  his 
omission  to  do  the  act  to  compel  the  perform- 
ance of  which  the  writ  is  sought  constitute 
any  objection  to_granting  the  writ.  People  v. 
New  t&rk,  10  Wend.  898;  Shortt,  Inform. 
Prohib.  and  Mand.  285.  It  seems  to  us  clear 
that  mandamus  is  the  only  legid  remedy  to 
which  the  relator  can  resort  in  tnis  case  to  en- 
force his  rights  to  compel  the  corporation  to 
perform  the  duty  which  the  law  imposes.  The 
fact  that  the  Company  h  liable  to  pay  $10  for 
each  and  every  locomotive  which  passes  over 
the  land  while  it  neglects,  after  notice  for  three 
months,  to  construct  the  proper  farm  crossing, 
constitutes  no  reason  for  denying  the  right. 
That  does  not  take  away  the  remedy,  and  aoes 
not  profess  to  be  exclusive  of  other  means  of 
redress.  The  learned  counsel  for  the  Com  puiny 
says,  to  entitle  a  person  to  the  writ  two  things 
must  concur:  (1)  a  clear  right  to  have  the  act 
done  to  compel  the  doing  of  which  the  writ  is 
sought;  and  (2)  that  there  is  no  other  adequate 
legal  remedy  by  which  the  performance  of  the 
specific  duty  can  be  enforced;  and  that  the  dis- 
cbarge of  the  duty  is  not  discretionary.  These 
conditions  concur  in  the  present  ease.  The 
relator  certainly  has  a  clear  legal  right  to  have 
the  farm  crossings  constructed  for  his  use  in 
cultivating  the  farm,  and  there  is  no  other  ade- 
quate legal  remedy  to  compel  the  Company  to 
do  that  act.  If  it  shall  appear  on  the  bearing 
of  the  answer  of  the  corporation  that  the  mak- 
ing of  the  farm  crossing  is  unnecessary  because 
of  the  existence  of  a  highway  on  the  east  side 
of  the  farm  and  the  bridsre  over  the  cut 
furnishing  all  needful  facilities  for  passing 
from  one  part  of  the  premises  to  the  other,  or 
that  the  construction  of  a  farm  crossing  would 
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be  impracticable  on  account  of  the  situation  of 
the  land,  these  facts  can  be  made  to  appear  on 
the  hearing.  But,  upon  the  matters  set  forth 
in  the  petition,  nothing  is  shown  which  ex- 
cuses the  Company  from  performing  its  statu- 
tory duty. 

t'he  writ  is  directed  to  the  corporation  in  its 
corporate  name,  and  it  is  insisted  that  it  is  mis- 
directed; but  we  are  inclined  to  hold  the  di- 


rection good.  Of  course,  the  corporation  must 
act  through  its  officers  and  agents,  but  whose 
duty  it  is  to  see  to  the  construction  of  farm 
crossings  may  not  be  known.  We  hold  the 
direction  is  sufficient. 

It  follows  from  these  views  that  the  order  of 
the  Circuit  Court  quashing  the  writ  mvst  be  re- 
f)er»ed,  and  the  cause  be  remanded  for  further 
proceedings  according  to  law. 


TENNESSEE  SUPREME  COURT. 


W.   L.   PATTON,  Admr.  of  John  C.  Tip- 
ton, Deceased,  Appt., 

V. 

EAST  TENNESSEE,  VIRGINIA  &  GEOR. 
GIA  R.   CO. 


(....Tenn.. 


.) 


1.  Neg^li^noe  of  a  railroad  company 
In  faiHng  to  use  proper  appliances  and 
employ  competent  servants*  which  results 
in  the  breaking  in  two  of  a  moving  train,  wil^ 
not  warrant  a  recovery  against  it  by  one  who, 
after  waiting  for  the  first  section  of  the  train  to 
pass  him,  and  without  observing  the  approach  of 
the  other  section,  steps  onto  the  track  in  front  of 
it  and  is  injured.  Such  negligence  is  not  the 
proximate  cause  of  the  injury. 

2»  When  a  railroad  train  breaks  in  two 
leaving  servants  of  the  company  on 
the  rear  section*  which  is  permitted  to  con- 
tinue on  its  way  by  force  of  gravitation,  the  com- 
pany owes  the  duty,  even  to  persons  trespassing 
on  its  tracks,  to  station  lookouts  in  such  positions 
on  the  moving  oars  that  they  can  watch  the 
tracks  ahead  of  them  and  warn  persons  thereon 
of  their  danger,  a  neglect  of  which  may  render 
the  company  liable  for  the  injuries  caused  there- 
by.    . 

8.  The  Jury  must  determine  whether  or 
not  a  person  was  guilty  of  snch  con- 
tribntory  neg^li^ence  as  will  prevent  his  re. 
covering  damages  from  a  railroad  company  for 
injuries  received  while  he  was  walking  upon  its 
tracks,  where  he  had  left  the  track  to  allow  a 
trahi  to  overtake  and  pass  him  and  then  returned 
to  it  in  front  of  a  section  of  the  train  which  had 
become  detached  and  was  following  the  first  sec- 
tion by  the  force  of  gravitation,  the  approach  of 
which  he  failed  to  discover  because  he  was  cross- 
ing a  bridge  over  a  waterfall  the  noise  of  which 
prevented  his  hearing  the  approaching  cars. 

4.  Going  npon  a  railroad  track  with- 
out lcN>kinigf  and  listening*  even  after  a 
train  has  Just  passed,  and  continuing  thereon  un- 
conscious of  danger  until  overtaken  and  injured 
by  a  section  of  the  train  which  had  become  de- 
tached and  was  being  propelled  by  the  force  of 
gravitation.  Is  negligence  which  must  be  allowed 
in  mitigation  of  damages,  even  if  thejury  think 
it  was  not  the  proximate  cause  oCthe  accident. 

(November  6, 1890.) 


APPEAL  by  plaintifiF  from  a  judgment  of  the 
Circuit  Court  for  WashiDgton  County,  sus- 
taming  a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  resulting  in  death,  and  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
verned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Newton  Hacker  and  Deaderick 
ft  Epps  for  appellant. 

Messrs.  Kirkpatrick  ft  Williams,  for 
anoellee  * 

Tenn.  Code  (M.  &  V.),  §  1298  (4),  requires 
lookout  to  be  on  locomotive  and  always  look- 
ing ^ead,  or  in  the  direction  the  train  is  going, 
and  has  no  application  here. 

Moran  v.  Nashville  db  C  B.  Co.  2  Baxt.  879; 
Louisville,  N.  d  O.  6.  R.  Co.  v.  Reidmond,  11 
Lea,  211. 

Plaintiff's  intestate  was  a  trespasser  on  the 
track. 

Cooley,  Torts,  679;  Blast  lennessee,  V.  rf"  G, 
R.  Co.  v.  Fain,  12  Lea,  48;  Kelly  v.  Michigan 
Cent.  R.  Co.  65  Mich.  186,  8  West.  Rep.  177.  8 
Am.  St.  Rep.  876;  Blanchard  y.  Lake  Share  db 
M.  8.  R.  Co.  126  111.  416,  9  Am.  St.  Rep.  630, 
and  authorities. 

His  going  upon  the  track  in  the  manner 
shown  was  negligence.  Even  a  traveler  u|>on 
a  highway,  where  he  is  as  a  matter  of  right,  is 
required  to  look  and  listen. 

Cooley,  Torts,  664-666,  680;  Rorer,  Rail- 
roads, 1032;  Laverenz  v.  C.  R.  L  db  P.  R,  Co. 
58  Iowa.  821,  6  Am.  &  Eng.  R.  R  Cas.  274; 
Berne  v.  St.  Louis,  K.  C.  db  N.  R,  Co.  71  Mo. 
686,  2  Am.  &  Eng.  R.  R.  Cas.  212. 

The  negligence  of  intestate  was  the  proxi- 
mate cause  of  the  injury. 

Cases  cited  supra;  Rupard  y.  Chesapeake  db 
0.  R.  Co.  (Ky.)  7  L.  R.  A.  816;  2  Rorer.  Rail- 
roads, 1088.  1089;  4  Am.  &  Eng.  Encyclop. 
Law,  82,  98. 

This  negligence,  the  Statute  not  applying, 
does  not  merely  mitigate  damages,  but  bars  a 
recovery. 

Nashville  db  C.  R.  Co.  y.  Smith,  9  Lea.  4T0r 
Railway  Companies  v.  Foster,  88  Tenn.  676; 
Railway  Company  y.  Hull,  Id.  88. 

The  intestate  had  no  right  to  expect  adapta- 
tions to  be  made  in  running  trains  in  conse- 
quence of  his  probable  presence,  or  any  pre- 


NOTB.— As  to  duty  of  railroad  compaDy  to  per- 1  trespasser,  see  note  to  Toomey  v.  Southern  Pac.  R. 


sons  trespessiaer  on  its  tracks,  see  notes  to  Toomey 
V.  Southern  Pac.  R.  Co.  (Cal.;  10  L.  K.  A.  180;  Cincin- 
nati, 1.  St.  L.  &  C.  R.  Co.  V.  Cooper  (Ind.)  6  L.  R.  A. 
248. 

As  to    effect   of   contributory    negligence   of 
12  L.  R.  A. 
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As  to  duty  of  person  walking  to  look  and  listen* 
see  note  to  Freeman  v.  Duluth,  S.  8.  &  A.  R.  Co. 
(Mich.)  3  L.  R.  A.  604. 
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cautioiis  taken  to  meet,  in  advance,  the  contin- 
gency of  his  presence. 

East  Tennestee,  V.  db  0,  R,  Go.  ▼.  Fain,  12 
Lea,  43,  19  Am.  &  £ng.  R.  R.  Cas.  lOd,  and 
cases  cited. 

In  a  similar  case,  the  Texas  court  held  that 
tbe  negligence  of  the  defendant  was  not  the 
proximate  cause  of  intestate's  death. 

Galveston,  H,  tit  8.  A,  R.  Co,  v.  Chamben,  78 
Tex.  296. 

In  an  identical  case  tbe  Kentucky  court  held 
that  plaintiff  should  be  nonsuited. 

John  V.  LouiwiUe  A  JS,  R,  Co.  10  Ky.  L. 
Rep.  757. 

The  allegation  that  the  peril  of  intestate 
oQght  to  have  been  seen  and  could  have  been 
seen,  by  the  servants  of  defendant,  is  not  suf- 
ficient. He  being  a  trespasser  defendant*s 
duty  to  him  followed  discovery  of  his  danger- 
ous situation. 

Cooley,  Torts,  674;  8t.  Louis,  L  M,  A  8,  R, 
Co,  V.  Monday,  49  Ark.  257;  Terre  Haute 
di  I,  R,  Co,  V.  Graham,  95  Ind.  286. 12  Am.  & 
Eng.  R.  R.  Cas.  77;  Louisville  <ft  N,  R.  Co,  v. 
Howard,  82  Ky.  212,  19  Am.  &  Eng.  R.  R. 
Cas.  9a 

Even  under  the  strict  Missouri  rule,  this  al- 
legation is  held  insufficient  where  the  person 
injured  is  a  trespasser. 

Donohue  v.  8t,  Louis,  L  M,  A  8,  R,  Go.  8 
West.  Rep.  628.  91  Mo.  857,  28  Am.  &  Eng. 
R  R.  Cas.  675;  Keim  v.  Union  R.  d  T,  Go.7 
West  Rep.  144,  90  Mo.  814. 

Intestate  was  in  a  place  where  he  could  not 
be  expected  to  be,  and  injured  in  a  manner 
which  ordinary  prudence  could  not  have  an- 
ticipated or  averted. 

East  Tennessee,  V.  df  G,  R,  Co.  v.  Fain, 
John  V.  Louisville  d  N.  R,  Go.  and  Louisville 
dkN.  R.  Co.  V.  Howard,  supra. 

LuriOD*  J.,  delivered  the  opinion  of  the 
court: 

John  C.  Tipton  was  killed  by  collision  with 
a  train  operated  by  defendant  in  error  while 
walking  upon  the  track.  His  administrator 
brought  this  suit  to  recover  damages  for  the 
negligent  killing  pf  his  intestate.  A  demurrer 
was  filed  to  the  declaration,  and  upon  argument 
was  sustained,  and  the  suit  dismissed.  The 
flrst  count  of  the  declaration  in  substance  al- 
leges that  the  intestate  was  walking  upon  the 
track,  about  one  mile  west  of  Telford  station. 
That  he  was  overtaken  by  a  train  of  freight 
cars  going  west,  and  stepped  aside  until  the 
train  passed,  when  he  returned  to  the  track, 
and  resumed  his  journey  in  rear  of  the  train 
just  passed.  While  passing  over  a  bridge  and 
waterfall,  and  unconscious  of  the  approach  of 
another  train,  he  was  overtaken  and  killed 
by  some  detached  freight  cars  which  belonged 
to  tbe  train  just  passed.  That  the  freight  train, 
while  going  down  grade,  had  broken  in  two, 
and  that  the  rear  portion  was  following  the 
front  section  by  force  of  gravity  at  a  distance 
of  about  200  yards.  That,  though  there  were 
upon  this  detached  portion  servants  and  em- 
ployes of  the  Company,  there  was  no  one  upon 
tbe  lookout  ahead,  to  give  warning  of  the  ap- 
proach of  these  cars,  or  to  make  an  effort  to 
stop  them  by  putting  down  the  brakes.  It 
diarges  that  intestate  was  in  a  position  where 
he  could  have  been  seen  if  there  had  been  any- 
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one  upon  the  front  end  of  the  detached  cars, 
and  that  it  was  negligence  not  to  have  someone 
in  such  position  that  a  person  on  the  track 
could  have  been  seen  and  warned  of  his  danger 
or  the  train  stopped.  A  second  count  charges 
that  the  breakinir  of  the  train  into  two  parts 
was  the  result  of  defective  machinery  and  un- 
skillful servants. 

The  demurrer  to  the  second  count  was  prop- 
erly sustained.  The  connection  between  this 
accident  and  the  negligence  by  which  this  train 
became  broken  into  two  parts  is  too  remote. 
Such  negligence,  upon  the  facts  stated,  was 
not  the  proximate  cause  of  this  injury.  As  ob- 
served by  counsel  for  the  Railway  Company, 
"a  proximate  cause  is  indicated  by  a  probable 
result,  and  not  a  result  extraordinary .  or  which 
could  not  have  been  expected  or  anticipated." 

Does  the  first  count  state  such  a  case  as  en- 
titles plaintiff  to  ^o  to  a  jury?  We  agree  with 
the  learned  circuit  judge  in  holding  that  the 
statutory  precautions  prescribed  by  section 
1168,  subsec.  5,  of  the  Code,  do  not  apply  to 
the  movement  of  detacheil  cars,  such  as  those 
causing  this  death.  Tbe  case  provided  for  by 
the  Statute  is  that  of  a  train  pulled  by  a  loco- 
motive, and  the  precautions  are  those  required 
to  be  observed  by  those  servants  upon  the  en- 
p^ne,  and  have  regard  to  obstacles  on  tbe  track 
m  front  of  or  ahead  of  the  engine.  Tbe  per- 
sons required  by  the  Code  to  be  on  the  lookout 
are  *'the  engineer,  fireman  or  some  other  person 
upon  the  locomotive."  He  is  to  be  on  the 
lookout  "ahead;"  that  is,  in  the  direction  in 
which  the  engine  is  moving.  The  precautions 
to  be  observed  when  any  person  or  obstruction 
appears  on  the  track  are  chiefly  such  as  can 
only  be  found  upon  the  engine.  It  does  not 
at  all  follow  that,  because  the  statutory  pre- 
cautions do  not  apply  to  the  movement  of  cars 
detached  as  these,  therefore  the  Railwav  Com- 
pany was  under  no  responsibility  to  take  care 
that  in  the  movement  of  such  cars  it  did  no  in- 
jury to  persons  upon  its  track.  The  principles 
of  the  common  law  govern  in  cases  not  within 
the  purview  of  the  Statute. 

The  first  question,  then,  to  be  considered  is 
as  to  tbe  duty  of  the  Railway  Company  with 
reference  to  the  movement  of  trains  or  csrs 
having  no  locomotive  in  front  to  warn  persons 
upon  its  track.  Obviously,  if  a  person  is  seen 
upon  the  track,  and  so  near  as  to  be  apparently 
in  danger,  the  duty  of  the  company,  irrespec- 
tive of  the  Statute,  would  be  to  do  all  that  was 
possible  to  prevent  an  accident,  bv  giving  an 
akrm,  and  stopping  the  train;  and  so  this  court 
has  frequently  said  that  the  common  law  is 
only  re-enacted  by  our  Statute  with  reference 
to  the  duty  of  the  company  when  a  person 
or  obstruction  is  seen  on  the  track.  Knowledge 
of  the  danger  imposes  the  duty  to  do  all  that  is 
possible  to  stop  the  train  and  prevent  the  acci- 
dent. Ea$t  Tennessee,  V.  &  G.  R,  Co.  v. 
Humphreys,  12  Lea,  200;  Horne  v.  Memphis  cfc 
0.  RCo.l  Coldw.  76;  East  Tennessee,  V.  dt  G. 
R  Co.  v.  Pratt,  85  Tenn.  18. 

This  much  is  clear.  But  it  is  argued  that 
the  declaration  does  not  allege  that  the  intestate 
was  seen  on  the  track,  and  that  at  the  common 
law  the  duty  to  do  all  that  is  possible  to  prevent 
an  accident  only  arises  with  reference  to  a  tres- 
passer upon  the  track  when  such  person  is  seen 
to  be  on  the  track  and  in  danger.    Upon  this 
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point  the  declaration  charges  ''that  while  de- 
fendant's servants  were  upon  said  detached 
portion  of  said  train,  there  was  no  one  on  the 
lookout  ahead  on  the  front  portion  thereof  to 
give  plaintiff's  intestate  warning  of  its  approach, 
and  defendant's  employes  on  said  train  could 
have  seen  the  plaintiff^  intestate,  and  ought  to 
have  seen  him,  upon  its  track."  While  this 
is  somewhat  vague,  yet  we  understand  it  in 
suhstance  to  charge  that  there  were  servants 
upon  the  cut-off  cars,  who  could  have  seen 
plaintiff,  if  they  had  heen  on  the  lookout. 
When  a  train  is  thus  broken  in  two  by  accident 
it  ought  to  appear  that  after  the  breaking  of 
the  tiain  there  were  servants  upon  the  detached 
part,  and  that  there  was  time  sufficient  for  each 
servant  before  the  happening  of  the  accident  to 
have  taken  such  place  and  position  on  the  front 
of  the  detached  part  so  that  the  track  could  be 
watched  ahead.  The  allegations  of  the  declar- 
ation that  there  were  servants  upon  the  cars 
clearly  meets  the  first  requisition,  and  the  fur- 
ther allegation  that  these  servants  **couId  have 
seen  the  plaintiff's  intestate,  and  ought  to  have 
seen  him,"  implies  that  they  were  at  the  time 
of  the  accident  in  such  place  ss  to  have  been 
able  to  keep  watch  over  the  track. 

It  is  notchaiged  that  the  deceased  was  upon 
the  road  at  a  public  crossing,  nor  upon  a  part 
of  the  road  commonly  used  by  the  public  as  a 
walkway,  and,  therefore,  presumablv  by 
license.  He  must  therefore  be  regarded  as  a 
trespasser.  But  it  does  not  follow  that  this 
fact  will  preclude  him  from  an  action.  ''The 
mere  fact  that  a  party  is  a  trespasser,"  says 
Judge  Cooper  in  E<Mt  Tennentee,  V.  A  0,  J?. 
Co.  V.  Fain,  "will  not  prevent  him  from  re- 
covering for  injuries  negligently  inflicted  by 
another,  which  might  have  been  averted  by 
ordinary  and  proper  prudence  on  the  part  of 
the  latter.  And,  therefore,  although  a  person 
be  injured  while  unlawfully  on  the  track  of  a 
railroad,  or  while  contributingto  the  injury  by 
his  own  carelessness  or  negligence,  yet,  if  the 
injury  might  have  been  avoided  by  the  use  of 
ordinary  care  and  caution  by  the  railroad  com- 
pany, the  company  will  be  liable  for  damages." 
12  Lea,  41. 

A  railway  company  in  the  operation  of  its 
trains  owes  a  duty  to  trespassers  without  re- 
gard to  our  Statute.  "The  rule  is."  says  Mr. 
Wood,  after  a  consideration  of  this  subject  in 
the  light  of  the  decisions,  '* that  a  railway  com- 
pany IS  bound  to  keep  a  reasonable  lookout  for 
trespassers  upon  its  track,  aud  is  bound  to  ex- 
ercise such  care  as  the  circumstances  require 
to  prevent  injury."  2  Wood,  Railway  Law, 
1267. 

Where  cars  are  being  moved  by  gravitation, 
and  therefore  with  comparatively  little  noise, 
we  think  the  duty  quite  clear  that  a  railway 
company  should  have  someone  on  the  lookout 
for  the  purpose  of  warning  persons  on  the 
track.  A  decent  regard  for  the  sanctity  of 
human  life  would  seem  to  require  that  a  rea- 
sonable watch  should  be  kept  over  a  track  upon 
which  a  train  is  moving,  and  that  a  person 
upon  the  track,  and  near  enough  to  be  appar- 
ently in  danger,  should  be  warned  of  the  ap- 
proach of  a  train.  If  the  usual  warning  is 
ineffective  to  arouse  to  a  consciousness  of 
danger,  then  the  failure  to  use  every  possible 
means  to  stop  the  train  would  be  inexcusable 
12  L.  R.  A. 


negligee.  The  more  populous  the  neighbor- 
hood m  which  a  train  is  moving,  the  greater 
the  necessity  for  vigilance  in  observing  the 
track  at  crossing  and  points  where,  by  license, 
express  or  implied,  the  track  is  used  as  a  walk- 
way, the  more  imperative  the  duty.  But  the 
duty  is  not  altogether  relaxed  by  the  fact  that 
this  injury  probably  occurred  at  a  point  where 
the  public  had  no  right  We  think,  upon  the 
facts  stated  in  this  case,  that  it  was  negligence 
when  this  train  parted  not  to  have  had  someone 
in  position  to  observe  the  track  and  warn 
persons  on  it  of  its  approach.  The  duty  of 
keeping  a  lookout  we  do  not  understand  to 
rest  alone  upon  our  Statute.  This  provision 
is,  under  our  decisions,  but  a  n^enactment  of 
the  rule  at  common  law.  East  Tenneuee^  V. 
db  O,  R,  Co,  V.  Fain,  12  Lea,  41:  Ea»t  Tennf- 
see,  V.  db  G.  R,  Co.  v.  Pratt,  85  Tenn.  18. 

In  the  latter  case  Judge  Snodgrass,  in  deliv- 
ering the  opinion  of  the  court,  said,  in  consid- 
ering the  requirement  of  the  Code  concerning 
the  avoidance  of  accidents:  "This  section  im- 
poses no  duty  on  the  railroad  companies  that 
would  not  have  existed  at  common  law.  The 
duty  to  keep  someone  on  the  lookout,  sound  the 
alarm  whistle  when  any  person,  animal  or 
other  obstruction  appears  on  this  road,  then  put 
down  brakes,  and  use  every  possible  means  em- 
ployed for  such  purpose  to  stop  the  train  and 
prevent  an  accident,  is  but,  in  other  words,  the 
duty  to  watch  the  road,  warn  anyone  who  ap- 
pears on  it  to  get  off  by  such  noise  or  alarm  as 
will  most  effectually  do  this,"  etc. 

We  have  next  to  consider  whether  the  de- 
ceased was  guilty  of  such  contributory  negli- 
gence as  should  bar  a  recovery.  That  it  is 
negligence  to  go  upon  a  railroad  track  without 
taking  the  precautions  to  look  and  listen  is 
well  established.  Chicago,  R.  1.  dt  P.  R,  Co. 
Houston,  95  U.  S.  697.  24  L.  ed.  542.  He  is  as 
a  prudent  man  bound  to  look  and  listen,  and 
take  such  measures  as  common  prudence,  in 
view  of  the  danger  and  confiequences  of  a  neg- 
lect to  do  so,  suggest.  "This  is  a  rule  of  law, 
says  Mr.  Wood,  "and  it  is  only  in  exceptional 
cases  that  the  question  as  to  whether  his  De- 
lect to  take  such  precautioi^s  excusable  is  for 
the  jury."  2  Wood.  Railway  Law,  1804, 1805. 
The  authorities  to  this  effect  are  numerous, 
aud  are  collected  in  the  work  cited.  It  is  not 
charged  in  this  declaration  that  the  intestate 
did  look  or  listen  l}ef  ore  going  on  the  track  and 
resuming  his  journey,  and  this  is  one  ground 
of  demurrer.  Ordinarily  this  would  be  fatal 
in  a  case  not  coming  within  the  letter  of  our 
Statute,  which  allows  damaees  upon  failure  of 
the  railway  company  to  observe  the  precau- 
tions therein  prescrilied,  regardless  of  the  neg- 
ligence of  the  party  injured,  such  negligence 
going  only  in  mitigation  of  damages.  Rattwt^ 
Companies  v.  Foster,  88  Tenn.  672,  where  all 
our  cases  are  reviewed. 

The  case  stated  in  the  declaration  makes  an 
exceptional  case,  and  one  which  should  go  to  a 
jury.  The  deceased  stepped  off  to  permit  the 
approaching  train  to  pass  him.  When  it  had 
passed  it  was  not  unreasonable  to  suppose  it 
had  all  passed.  The  duty  to  look  and  listen 
when  going  upon  a  railway  track  is  a  continu- 
ing duty  so  long  as  one  continues  upon  it. 
using  it  as  a  walkway.  The  duty  of  a  person 
so  situated  to  continue  to  look  out  for  himself. 


1891. 


RozBiiLE  y.  Habmon. 


187 


Id  view  of  the  consequence  likely  to  resnlt  from 
inattention,  cannot  be  less  imperative  than  the 
duty  of  the  employes  operating  a  train  to  look 
ou t  for  him .  The  Statute  not  hieing  applicable , 
the  negligence  of  each  may  appear  equal »  and 
in  that  case  there  can  be  no  reoover^r.  The 
peculiar  circumstances  under  which  this  intes- 
tate went  upon  the  track,  and  the  fact  stated 
to  account  for  his  failure  to  observe  this  train, 
that  he  was  crossing  a  bridge,  under  which 
was  a  waterfall,  the  noise  of  which  probablv 
prevented  bis  hearing,  alone  prevent  the  negli- 
gence of  the  deceased  from  barring  any  recov- 


ery. The  fact  that  the  deceased  went  on  the 
track  without  looking  or  listening,  and  that  he 
continued  upon  it  unconscious  oi  danger  until 
overtaken  and  run  down,  is  negligence  which 
cannot  be  overlooked,  and  for  this  negligence 
he  cannot  be  entirely  exonerated,  and  this 
must  be  allowed  in  mitigation  of  daoaage,  even 
if  the  jury  shall  think  that  it,  under  the  pecu- 
liar facts  of  this  case,  was  not  the  more  im- 
mediate cause  of  the  accident. 

The  detaurrer  mtui  be  wstained  as   to    the 
seeand emint,  and  overruled  ae  to  thefint    The 
will  be  remanded  for  further  pleading. 


MISSOURI  SUPREME  COURT  (2d  Div.). 


Eb.  ROZELLE,  Respt, 

V. 

Jacob  HARMON,  Appt, 


(.-..Mo.. 
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1.   ThereeanbenoezeentordeMmtort 

where  the  statute  laws  of  a  State  on  the  subject 
of  admlnistratioD,  taken  tovetfaer  as  forminir  one 
entire  system,  are  wboUy  rcpuirnant  to  and  in- 
consistent with  the  common  law  in  that  respect. 
8*  Acreditorof  adeoedeiiteaiuiotl»MM 
A  ri^ht  of  ftetlon  against  a  third  person  on 
the  ]atter*s  conversion  of  assets  of  the  estate  in  a 
State  where  the  law  does  not  recognise  exeoutOTB 
«U  mm  tort, 

(February  24,  UBl.) 

CERTIFICATION  by  the  Kansas  aty 
Court  of  Appeals  for  the  consideration  of 
the  Supreme  Court  of  an  action  appealed  from 
the  Circuit  Court  for  Holt  County,  which  was 
brought  to  hold  defendant  liable  as  executor 
dee(^n  tort  for  the  payment  of  a  debt  of  B.  W. 
Ross,  deceased,  and  which  resulted  in  a  judg- 
ment in  favor  of  plaintiff,  which  judgment  the 
Court  of  Appeals  reversed.  Judffnient  of  re- 
tersKil  affirm^. 
The  facts  suffldently  appear  in  the  opinion. 


Meters.  L.  R.  Knowles*  John  Edwards 
and  H«  S.  Kelley  for  appellant. 
Messrs.  E.  Van  Bnskirk  and  T.  C.  Dnn- 

for  respondent. 


Maefarlane.  e/1,  delivered  the  opinion  of 
the  court : 

This  suit  was  commenced  in  the  Circuit 
Court  of  Holt  County.  Plaintiff  was  a  cred- 
itor of  one  B.  W.  Ross,  deceased.  The  suit 
was  for  the  purpose  of  recovering  the  amount 
of  the  debt  from  defendant  on  the  ground  that 
he  had  wrongfully  appropriated  and  convert- 
ed the  assets  belonging  to  Ross'  estate  to  his 
own  use.  Plaintiff  recovered  judgment  in  the 
circuit  court,  and  defendant  appealed  to  the 
Kansas  City  Court  of  Appeals,  where  the  judg- 
ment was  reversed.  The  case  was  certified  to 
this  court  by  the  court  of  appeals  on  the  ground 
that  the  decision  rendered  therein  was  in  con- 
flict with  the  decision  of  this  court  in  the  cases 
of  Fosters.  Nbwlin,  4  Mo.  18.  and  Megner  v. 
Ryan,  19  Mo.  196.  The  question  presented 
by  the  record  in  this  case  is  sufficientlv  stated 
by  Judge  Philips  (29  Mo.  App.  578)  to  be 
•*  whether  there  can  be,  under  the  probate  sys- 
tem in  this  State,  an  executor  de  son  tort,  in  so 
far  as  to  authorize  a  single  creditor  of  the 
intestate  to  maintain  an  action  of  trover  against 


Note.— IBxecirtor  de  son  tort. 

At  oommoD  law  an  executor  de  mn  tort  is  one 
who,  without  authority  from  the  deceased  or  the 
court  of  probate,  does  such  acts  as  belong  to  the 
oflloe  of  an  executor  or  administrator.  Emery  v. 
Berry,  28  N.  H.  481;  Edwards  v.  Harden.  2  T.  R.  W7. 

He  Is  an  executor  subject  to  aU  the  trouble  of  an 
executorship,  wlthput  the  profits  or  advantatfes. 
2  BL  Com.  507. 

But  merely  doing'  acts  of  necessity  or  humanity 
wOl  not  amount  to  such  an  intermeddling  as  will 
charge  a  man  as  executor  de  wn  tort.  Audiey^s 
Gsse,  Dyer,  168;  Barasieu  v.  Odum,  17  Ark.  126; 
Bennett  v.  Ives,  30  Conn.  829;  Wiley  v.  Truett,  12 
Ga.  588:  Barron  v.  Bumey,  88  Ga.  284;  White  v. 
Kann,  28  Me.  861;  Noon  v.  Finnegan,  29  Minn.  421: 
Harmon  v.  Short,  8  Miss.  4S7;  Magner  v.  Rykn,  19 
Mo.  198;  Brown  v.  Leavltt,  26  N.  H.  496;  Winn  v. 
Slaughter,  6  Heiak.  194;  Anderson,  Law  Diet.  482. 

He  is  cfaargeablo  with  debts  of  the  deceased  so 
far  as  assets  oome  into  hiB  hands.  Audley^s  case, 
sunra. 

An  executor  de  son  tort  will  be  liable  to  an  ac- 
tion, unless  he  has  delivered  over  the  goods  of  the 
Intestate  to  the  rightful  administrator  before  action 
is  brought  against  him,  and  he  cannot  retain  the 
12L.R.A. 


property  of  the  intestate  In  discharge  of  his  own 
debt,  although  it  is  a  debt  of  a  superior  degree. 
Curtis  V.  Vernon,  3  T.  R.  500;  Padget  v.  Priest,  2  T. 
R.  100,  cited  in  2  Bl.  Com.  600,  noU. 

Where,  a  short  time  after  the  death  of  a  married 
woman,  her  executrix  died,  and  no  steps  were 
taken  for  some  time  to  have  the  will  proved,  the 
husband  of  the  testatrix,  having  her  estate  in  his 
hands  and  not  causing  the  delay,  cannot  be  treated 
as  an  executor  de  son  t(/rt.  Blodgett  v.  Converse, 
8  New  Eng.  Rep.  800,  00  Vt.  410. 

One  who  intermeddles  with  the  goods  of  deceased, 
or  does  any  act  characteristic  of  the  office  of  exec- 
utor, becomes  an  executor  de  son  tort.  Swift  v. 
Martin,  2  West.  Rep.  148, 19  Mo.  App.  488. 

The  administrator  of  a  deceased  partner  has  no 
authority  to  meddle  with  the  firm  assets,  or  to  in- 
troduce into  the  inventory  the  value  of  his  intes- 
tate*s  share  of  them.  Sbipe^s  App.  6  Cent.  Rep.  149, 
114  Pa.  205. 

If  one  who  intermarries  with  the  widow,  who  is 
administratrix,  intermeddles  with  the  aseets  by 
converting  them  into  other  property  m  his  own 
name,  he  will  be  held  as  a  trustee  for  the  heirs,  as 
to  the  property  acquired  by  the  conversion. 
Graves  v.  Pinchbaok,  47  Ark.  470. 
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him,  as  here  sought,  and  thereby  appropriate 
the  whole  assets  to  the  pajment  of  his 
debt." 

The  system  provided  by  the  lawsof  our  State 
for  the  settlement  of  the  estates  of  deceased  per- 
sons was  evidently  intended  to  be  exclusive  of 
all  others.  The  Constitution  provides  for  the 
establishment  of  a  probate  court  in  each  county, 
which  shall  have  jurisdiction  in  all  matters  per- 
taining to  probate  business.  The  laws  of  the 
State  governing  the  procedure  in  the  manage- 
ment and  settlement  of  estates  are  ample  and 
suflScient  to  meet  any  emergency  that  may  pos- 
sibly arise  during  administration.  They  pro- 
vide for  the  appointment  of  executors  and  ad- 
ministrators, tor  the  preservation  of  the  prop- 
erty, and  the  collection  of  the  debts  of  the  es- 
tate. They  also  provide  summary  and  efficient 
proceedings  for  the  discovery  of  assets,  and 
for  their  recovery  from  the  possession  of  one 
who  intermeddles  with  them.  Under  them 
an^  creditor  can  have  an  administrator  ap- 
pointed. Each  county  is  provided  with  a  pub- 
lic administrator,  already  qualified,  whose dutv 
requires  him  summarily  to  take  charge  of  all 
estates  in  which  the  property  is  left  in  a  situa- 
tion exposed  to  loss  or  damage  ;  and  the  court 
is  given  power  to  require  him  to  take  charge  of 
any  other  estates  in  case  of  necessity.  Ample 
provision  is  made  for  the  allowance  and  classi- 
fication of  debts,  converting  the  assets  into 
money,  and  pacing  the  debts  of  all  creditors 
p^v  rata  accordmg  to  classification.  Executors 
and  administrators  alone,  under  these  laws, 
can  recover  the  assets  or  damages  for  its  con- 
version. All  these  provisions  of  the  law  are 
wholly  inconsistent  vrith  the  idea  of  executors 
de  son  tort  as  at  common  law.  The  Adminis- 
tration Laws  of  the  State  do  not  recognize  the 
the  right  to  wrongfully  administer,  nor  the 
right  of  one  creditor  to  secure  payment  of  his 
debt  to  the  exclusion  of  others.  It  is  insisted 
by  plaintiff  that  this  State  has  adopted  the 
common  law,  and  that  under  the  rules  of  the 
common  law  his  action  is  authori7>ed,  and 
that  the  rules  of  the  common  law  on  this  sub- 
ject have  not  been  abrogated  by  the  statutes. 


It  is  contended  that  under  proper  rules  of  con- 
struction a  statute  in  derogation  of  the  com- 
mon law  must  be  strictly  construed,  and  that 
none  of  its  rules  can  be  changed,  except  by  ex- 
press terms  of  the  statute,  or  by  necessary  im- 
p1  ication  therefrom .  That  rule  of  construction 
is  not  of  universal  application.  It  depends 
much  upon  the  character  of  the  law  to  be  af- 
fected. In  case  of  statutes  penal  in  their  char- 
acter, or  in  dero^tion  of  common  right,  a 
strict  construction  is  required ;  but  in  regard  to 
statutes  merely  remedial  in  their  character  a 
fair,  if  not  liberal,  construction  should  be 
given.  Osier  v.  Reieneau,  46  Mo.  595;  Prtt- 
nam  v.  ifow.  Id.  387;  Chamberlain  v.  Western 
Trantp.  Go.  44  N.  Y.805;  Bvehanan  v.  Smith, 
43  Miss.  90. 

The  Statute  of  this  State,  adopting  the  com- 
mon law,  itself  limits  or  modifies  the  rule  of 
construction  insisted  upon.  Section  3117, 
Stat.  1879,  provides  that  the  common  law, 
which  is  not  repufi^nant  to  or  inconsistent  with 
the  Constitution  or  this  State  or  the  statute  laws 
in  force  for  the  time  being,  shall  be  the  rule  of 
action  and  decision  in  this  State.  The  exam- 
ination we  have  given  shows  conclusively  that 
the  statute  laws  of  this  State  on  the  subject  of 
administration,  taken  together  as  forming  one 
entire  system,  are  wholly  repugnant  to  and  in- 
consistent with  the  common  law  in  respect  to 
administrators  de  aon  tort.  We  must  there- 
fore conclude  that  the  intention  of  the  Legisla- 
ture was  to  supersede  the  common  law  on  that 
subject  altogether.  The  early  cases  of  this 
court  referred  to  by  the  court  of  appeals  do 
seem  to  have  recognized  and  acted  under  the 
common-law  doctrine  invoked  by  plaintiff  in 
this  case,  but  since  that  early  day  the  Adminis- 
tration Laws  of  the  State  have  been  greatly  en- 
larged, the  jurisdiction  of  the  probate  couit 
extended,  and  the  powers  and  duties  of  admin 
istrators  and  executors  increased  until  there  is 
no  longer  a  place  in  the  svstem  for  the  in- 
equitable, expensive  and  tedious  proceedings 
required  b^  the  rules  of  the  common  law  in 
bringing  mtermeddlers  to  settlement.  The 
opinion  of  Philips,  P.  J.,  in  this  case  when 


The  next  of  idn  of  the  decedent  simply  as  suob 
oannot  maintain  a  suit  against  the  executor  de  son 
torU  but  in  such  a  case  the  proper  course  is  to  pro- 
cure the  appointment  of  an  administrator  and  have 
the  suit  instituted  in  his  name.  Fer{f  uson  t.  Barnes, 
58  Ind.  175;  Mufr  v.  Trustees  of  L.  &  W.  Orphan 
House.  8  Barb.  Ch.  477, 5  L.  ed.  978. 

RiOhisandliabUitieg. 

An  executor  de  9on  iorU  who  haspaid  amort^rage 
debt  which  is  entitled  to  priority,  with  proper  ex- 
penses of  the  sale,  may  be  allowed  credit  therefor, 
when  called  to  account  for  the  proceeds  of  the 
mortfiraered  property.  Davega  v.  Henry,  81  S.  C. 
413. 

The  estate  of  a  widow  who  took  possession  of 
her  husband^s  property  without  authority,  and  car- 
ried on  the  business  left  by  him,  should  be  credited 
for  no  more  than  the  amount  of  debts  of  her  hus- 
band wliich  she  paid.  Jenks  v.  Breen,  4  Gent.  Rep. 
flS,42N.J.  Eq.8S5. 

A  bill  praying  that  a  decree  be  rendered  against 
the  son  of  a  person  against  whom  a  former  decree 
was  taken,  and  who  was  acting  as  executor  de  son 
tort,  for  his  father^s  estate,  for  the  amount  of  the 
prior  decree  or  f oifthe  value  of  the  property  con- 
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verted  by  the  son,  on  demurrer,  shows  equity. 
Ellis  V.  McGee,  03  Miss.  168. 

An  executor  de  son  tort  is  liable  for  the  amount 
wrongfully  collected  by  him,  to  the  rightful  repre- 
sentative of  deceased;  and  after  his  death  his  es- 
tate is  liable.  A  cause  of  action  against  him  does 
not  depend  upon  the  debts,  but  upon  their  coUec- 
tlon;  and  the  Statute  of  Limitations  has  no  bearing. 
Swift  V.  Martin,  2  West.  Rep.  14a,  19  Mo.  App.  488. 

He  is  liable  only  for  what  comes  into  his  hands. 
Blake  v.  Hawkins,  98  W.  S.  315, 25  L.  ed.  139. 

He  is  liable  in  an  action,  not  only  by  the  rightful 
executor,  but  also  by  a  creditor  of  deceased,    ihfd. 

The  eflPect  of  the  Oregon  Code  of  Civil  Procedure 
is  to  abolish  the  common-law  rule  making  one  who 
wrongfully  interferes  with  the  estate  of  a  deceased 
person  an  executor  de  son  tnrt^  and  takes  away  the 
remedy  which  a  creditor  formerly  had  to  charge 
the  intermeddler  as  such.  Rutherford  v.  Thomp- 
son, 14  Or.  286. 

His  remedy  now  is  to  procure  the  appointment 
of  an  administrator,  and  have  a  proceeding  insti- 
tuted in  the  name  of  the  latter  to  recover  the  prop- 
erty misappropriated,    ibid. 

In  California  there  is  no  such  officer  recognised 
as  an  executor  de  son  tort,  Bowden  v.  Pierce,  78 
Oal.  459. 
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before  the  court  of  appeals,  and  which  is  re- 
ported in  29  Mo.  App.  570,  with  the  authorities 
cited  by  him,  is  conyinciog  and  conclusive, 
Aod  is  adopted  as  the  opinion  of  this  court. 


TTu  judgment  of  the  Court  of  Appeals  is  af- 
firmed, and  that  of  the  Circuit  Court  of  Holt 
County  reyeraed. 

All  the  Judges  of  this  division  concur. 


ARKANSAS  SUPREME  COURT. 


ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTH- 
ERN R.  CO.,  Appt,, 

t. 
John  T.  HOPKINS. 

(....Ark...-.) 

1.  The  fliUl  of  a  larnr®  wooden  ai^n  of  its 

ownweiirhi.  from  Its  position  over  a  pubilc  side- 
walk raises  the  presumption  of  neffligence  in  re- 
spect to  its  fastenings. 

S.  It  ie  tlie  dutgr  of  one  who  knows  that 
hisolllce  ai^n  Iketenfwl  orer  a  sidewalk 
has  been  remoTOd  from  its  fastenings  by 
workmen  of  an  eleotrio-llght  company,  and  re- 
placed by  them,  to  see  that  the  fastenings  are 
safely  restored,  and  he  is  liable  for  failure  to  do 
90  if  anyone  Is  injured  by  its  fall. 

8.  An  I^Jnrjr  is  not  attiibntaJble  to  an 
set  of  God*  but  to  neglect,  where  it  is  caused 
by  the  fall  of  a  sign  in  a  wind  such  as  might  be 
expected  in  the  regular  course  of  the  seasons. 

(February  14, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  CuTuit  Court  for  Pulaski  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 


have  resulted  from   defendant's   negligence. 


he  facts  are  stated  in  the  opinion. 

Messrs.  Dod^e  is  Johnson,  for  appellant: 

The  placing  of  the  sign  before  the  defend- 
ant's ticket  omoe  was  the  v^ork  of  an  independ- 
ent contractor,  for  whose  negligent  acts  the 
defendant  cannot  be  held  liable. 

St,  Louis,  L  M.  db  8,  B.  Co.  ▼.  TorUey,  9  L. 
R.  A.  604,  68  Ark.  508. 

This  action  cannot  be  maintained  on  the 
ground  of  a  nuisance,  created,  maintained  or 
authorized  by  the  defeudant. 

Dickinson  Y.  New  York,  92  N.  Y.  588;  Nolan 
v.  King,  97  N.  Y.  671;  Howard  v.  Jiobf>ins,  1 
Lans.  66;  Peekham  v.  Henderson,  27  Barb.  207; 
Griffith  Y,  McCuanm,i&  Barb.  561;  Com,  v. 
Fiassmore,  1  Serg.  &  R.  219;  People  v.  Cunnina-^ 
ham,  1  Denio,  688;  Davis  v.  Nets  York,  14  N. 
Y.  624;  Reedie  v.  London  A  N.  W,  R,  Co,  4 
Exch.  244;  Moore  v.  Gadsden,  98  N.  Y.  17; 
Knupfle  v.  Kniekerboektr  lee  Co.  84  N.  Y.  491. 

Negligence  is  never  to  be  presumed,  but 
must  De  proved  by  competent  evidence. 

Brown  V.  Congress  A  B.  St.  B.  Co.  49  Mich. 
168,  8  Am.  &  Eng.  R.  K  Cas.  888;  AHen  v. 
Willard,  67  Pa.  874;  Dol)l>s  v.  Murray  County 
Justices,  17  Oa.  624;  Lansing  v.  Stone,  87  Barb. 


Nora.— IiiaMHttf  of  abutting  property  ttvcner  for  in- 
juries caused  5y  materiais  faUing  into  street. 

The  general  rule  is  that  the  owner  of  a  building 
or  structure  abutting  on  a  highway  is  liable  for 
injuries  caused  by  the  fail  therefrom  into  the  street 
of  materials  composing  part  of  the  structure,  or 
which  the  owner  has  attached  thereto  for  his  own 
convenience,  as  well  as  of  those  which  have  ac- 
cumuteted  on  or  around  the  building  from  natural 
caoBes,  which  the  owner  ought  to  have  foreseen 
and  provided  against.  The  only  uncertainty  ap- 
pears to  be  as  to  how  far  the  owner  is  relieved  from 
liability  by  the  acts  of  third  persons,  and  as  to  how 
tsr  negligence  must  be  shown  on  the  part  of  the 
landowner  in  order  to  fix  his  liability.  Since  the 
doty  to  keep  the  building  in  repcdr  rests  primarily 
on  the  hindowner.  It  seems  that  if  the  building  is 
actually  in  his  possession,  and  is  permitted  to  re- 
main In  a  defective  and  dangerous  condition,  he  is 
Hablie  for  injuries  resulting  therefrom,  whether 
the  defect  is  caused  by  the  act  of  a  third  person  or 
by  tliat  of  an  Independent  contractor,  who  has 
been  at  work  on  the  building.  Thus,  in  Khron  v. 
Brock,  4  New  Bag.  Bep.  424, 144  Mass.  619,  the  court 
Olid  it  cannot  be  contended  that  if  the  work  was 
completed,  the  owner  would  not  be  responsible  for 
taijnries  reaoltinff  from  the  imperfect  construction 
or  dangerous  condition  in  which  it  was  permitted 
by  him  to  remain,  and  ruled  that  an  instruction 
that  the  defendant  was  not  liable  unless  the  sine 
(tfj  the  falling  of  which  the  injury  occurred)  was 
unfastened  by  him  and  was  negligently  and  care- 
lenly  left  so  unfastened,  was  properly  refused. 

So,  where  a  stranger  without  the  owner's  consent 
atuches  a  wlie  to  a  chimney,  by  which  the  chim- 
ney is  rendered  unsafe  and  liable  to  fall,  and  it  so 
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remains  for  some  time,  when  it  falls  and  inflicts  in- 
Jury,  the  owner  la  liable.  Q  ray  v.  Boston  Oas  Light 
Co.  U4  Mass.  168. 

So  where  a  former  tenant  attached  an  unsafe 
hoisting  apparatus  to  the  building  and  the  landlord 
subsequently  leased  the  building  with  such  appara- 
tus attached,  he  Is  liable  for  injuries  caused  by  its 
fall.    Hungerford  v.  Bent,  66  Hun,  6. 

So  where  defendant  had  by  a  lease  acquired  prac- 
tical ownership  of  premises  for  a  term  of  years  and 
erected  a  building  thereon,  which  was  subsequent- 
ly burned,  leaving  a  wail  standing  next  to  the 
street,  and  he  sold  the  machinery,  etc.,  in  the  ruins 
to  a  third  person,  who  took  possession  of  the  prem- 
ises for  the  purpose  of  removing  it,  and  during 
such  possession  the  building  fell  causing  injury, 
both  defendant  and  the  third  person  were  held  lia- 
ble therefor.  Qrogan  v.  Pope  J.  A.  M.  Ck),  8  West. 
Rep.  288,  87  Mo.  321.  See  also  Tarry  v.  Ashton,  L. 
R.  1  Q.  a  Div.  900. 

Upon  the  question  whether  or  not  proof  of  neg- 
ligence is  necessary,  it  has  been  held  that  if  a  land- 
owner constructs  his  building  so  near  the  street 
with  a  roof  of  such  a  shape  that  at  certain  seasons 
of  the  year  snow  and  ice  will  Inevitably  be  precipi- 
tated upon  the  sidewalk  below,  he  must  at  his  peril 
keep  the  ice  and  snow  from  doing  injury,  and  the 
question  of  whether  or  not  he  was  negligent  in  not 
caring  for  It  under  the  circumstances  and  with  the 
roof  in  that  condition  is  immaterial.  Shipley  v. 
Fifty  Associates,  101  Mass.  262, 106  Mass.  109;  Han- 
nem  v.  Pence,  40  Minn.  127. 

In  a  case  where  a  brick  fell  from  a  dilapidated 
wall,  causing  injury,  the  court  ruled  that  the  duty 
is  Imposed  upon  abutting  property  owners  of  keep- 
ing their  premises  in  such  repair  that  persons  law- 
fully using  the  streets  shall  do  so  without  injury. 
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16;  Pittsburgh,  C,  A  St.  L,  R.  Co.  v.  WiUiams, 
74  iDd.  462;  Flannery  v.  Waierford  &  L.  B. 
Co.  11  Ir.  G.  L.  80;  Lindsay  v.  Connecticut 
A  P.  R.  R.  Co  27  Vt.  648;  Mynning  v.  Detroit, 
L.  &  N.  R.  Co.  7  Wegt.  Rep.  824,  64  Mich.  98, 
28  Am.  &  Eng.  R  R.  Gas.  818;  Duel  ▼.  New 
York  Cent.  R.  Co.  81  N.  Y.  814;  Terry  v.  New 
York  Cent.  R.  Co.  22  Barb.  574;  Philadelphia 
W.  dt  B.  R.  Co.  V.  StebHng,  62  Md.  504.  19 
.Am.  &  Eng.  R.  R.  Gas.  86;  Case  v.  Chicago,  R. 
I.  dt  P.  R.  Co.  64  Iowa,  762,  19  Am.  &  Eng 
R.  R.  Gas.  142;  Brown  v.  Congress  db  B.  St.  R. 
Co.  49  Mich.  158,  8  Am.  <&  Eng.  R.  R.  Gas. 
885;  Marquette,  H.  d  0.  R.  Co.  ▼.  Kirkwood, 
46  Mich.  51;  Indiana,  B.  dbW.  R  Co.  v.  Ham- 
mock, 12  West.  Rep.  297,  113  Ind.  1,  82  Am. 
&  Eng.  R.  R.  Gas.  128. 

Where  one  contracts  to  do  a  thing  not  neces- 
sarily a  nuisance  or  dangerous,  and  he  can  do 
that  thing  without  wrong  or  injury  to  anybody, 
yet,  in  so  doing,  by  hia  negligent  acts,  he  injures 
another  or  creates  a  nuisance,  the  principal  is 
not  liable,  but  the  contractor  is. 

Murtfeldt  v.  New  York,  W.  S.  db  B.  R.  Co. 
8  Gent.  Rep.  418,  102  N.  Y.  708,  25  Am.  & 
Eng.  R.  R.  Gas.  144;  Wabash,  St.  L.  db  P.  R. 
Co.  V.  Farver,  9  West.  Rep.  621,  111  Ind.  195, 
81  Am.  &Eng.  R.  R.  Gas.  184;  Hughes  y.  Cin- 
cinnati dbS.K.  Co.  89  Ohio  8t.  461, 15  Am.  & 
Eng.  R.  R.  Gas.  100;  Hexamer  v.  Webf^,  2  Gent. 
Rep.  489,  101  N.  Y.  877. 

A  person  is  not  bound  to  anticipate  remote 
and  improbable  contingencies,  and  it  is  for  the 
plaintiff  to  show  in  such  cases  what  precau- 
tion the  defendant  has  failed  to  take  which  he 
might  have  taken. 

Shearm.  &  Redf.  Neg.  §^  4,  12;  Thomp. 
Neg.  §g  12,  84;   Tutein  v.  Hurley,  98  Mass. 


211  ;  Washington  v.  BiMmore  A  (k  E.  Co. 
17  W.  Va.  190,  10  Am.  &  Eng.  R.  R.  Gui 
754. 

Mr.  T.  J.  OUphint,  for  appellee: 

The  injury  did  not  occur  while  the  contrac- 
tors were  engaged  in  doing  the  work.  When 
the  work  is  done,  then  liability  begins  for 
maintenance,  with  the  added  duty  to  see  that 
the  work  is  properly  done  in  the  first  in- 
stance 

Wharton,  Neg,  §181;  Hexamer  y.  Webb,  % 
Gent.  Rep.  489,  101  N.  Y.  377. 

The  owner  of  a  building  under  his  control 
and  in  his  occupation  is  bound,  as  between 
himself  and  the  public,  to  keep  it  in  such 
proper  and  safe  condition  that  travelers  on  the 
highway  shall  not  suffer  injury. 

Qrayy.  Boston  Gas  Light  do.  114  Mass.  149; 
Mifford  V.  Holbrook,  9  Allen,  17;  Shipley  v. 
Fifty  Associates,  101  Mass.  251,  and  cases 
cited. 

The  owner  and  occupier  is  only  relieved  by 
independent  contractors,  strangers,  etc.,  for  in- 
jury done  by  them  at  the  time  they  are  doing 
the  work  or  interfering  with  the  building. 

8ee  Conners  v.  Hennessey,  112  Mass.  96; 
Rapson  v.  Cubitt,  9  Mees.  &  W.  710;  HiUiard 
V.  Richardson,  8  Gray,  849;  Surges  v.  Society 
for  Promotion  of  Theological  Education,  180 
Mass.  414;  Oorham  v.  Gross,  125  Mass.  283; 
Butler  y.  Hunter,  7  Hurlst.  &  N.  826;  Storrs 
y.  Utiea,  17  N.  Y.  107, 72  Am.  Dec.  437. 

Where  plaintiff  is  lawfully  in  the  highway, 
and  an  adjoining  building  falls  upon  and  in- 
jures him,  on  showing  these  facts  he  shall  be 
entitled  to  recover. 

Whittaker's  Smith,  Neg.  p.  427;  Mullen  v. 
St.  John,  67  N.  Y.  567;  Gee  v.  Metropolitan  R. 


and  held  the  landowner  liable.  Murray  v.  Mc* 
Shaoe,fi2Md.217. 

So  where  a  limb  fell  from  an  ornamental  tree, 
cauflinff  Injury.  Weiler  v.  MoCormiok,  8  L.  R.  A. 
798,  62  N.  J.  L.  470. 

So  where  the  wall  of  a  partially  burned  building 
was  left  standing  until  it  fell,  causing:  injury. 
Beotor  of  Church  of  Asoension  v.  Buckhart,  BHiU, 
196. 

So  where  timber  was  so  pUed  by  the  side  of  the 
highway  that  it  was  thrown  down  by  a  passlnir 
team  and  injured  plaintiff.  Fastene  v.  Adams,  40 
Cal.  87.  See  also  Maddox  v.  Cunningham,  68  Ga. 
481:  Barl  v.  Crouch,  82  N.  T.  S.  B.  18. 

So  one  who  maintains  a  lamp  over  the  highway 
has  the  duty  to  keep  it  in  such  state  of  repair  as 
not  to  prejudice  the  public  (Tarry  v.  Ashton,  L. 
K.  1 Q.  B.  Dlv.  880):  although  one  of  the  judges 
seems  to  limit  the  owner's  responsibility  to  investi- 
gating from  time  to  time  aad  repairing  defects 
when  he  became  or  ought  to  have  become  aware 
of  their  existence. 

The  New  Hampshire  court  holds  that  a  complaint 
in  an  action  to  recover  damages  for  injuries  caused 
by  snow  sliding  from  a  roof  into  the  street  is  not 
good  if  it  fails  to  charge  negligence  on  the  part  of 
the  owner,  stating  that  the  case  is  within  that  class 
where  a  man  will  not  be  answerable  for  the  conse- 
quences of  enjoying  his  own  property  in  the  way 
such  property  is  usually  enjoyed,  unless  an  Injury 
has  resulted  to  another  from  the  want  of  proper 
care  or  skill  on  his  part.  Garland  v.  Towne,  56  N. 
H.66. 

There  is  a  disttoctton  made  in  that  case,  however, 
in  case  the  building  is  a  nuisance,  the  court  stating 
that  if,  under  the  law  of  the  State,  the  erection  or 
continuance  of  a  building  or  any  portion  thereof 
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over  a  highway  isa  nuisance,  and  the  eaves  project. 
so  that  snow  and  ice  are  precipitated  tbereftnom 
into  the  street,  liability  exists  without  proof  of 
negligence. 

It  has  been  held  that  any  building  which  Is  al- 
lowed to  become  out  of  repair  so  as  to  endanger 
the  safety  of  persons  passing  on  the  street  is  a  nui^ 
sance.    Beg.  v.  Watts,  1  Salk.  8S7. 

And  where  a  sign  is  hung  over  the  street  in  vio- 
lation of  a  city  ordinance  the  fact  that  the  owner 
used  due  care  is  ImmateriaL  Salisbury  v.  Herebem- 
roder,  106  liass.  466. 

Even  though  negligence  is  regarded  as  necessary 
to  a  recovery,  the  tendency  of  the  courts  is  to  ap- 
ply the  maxim  res  ipsa  Ioqii4Cur  and  hold  that  proof 
of  the  happening  of  the  accident  is  sufficient  proof 
of  negligence  in  the  absence  of  explanatory  cir- 
cumstances. 

So  held  where  the  wall  of  a  building  fell  into  the 
street  (Mullen  v.  St.  John,  57  N.  Y.  571):  where  a 
barrel  fell  from  a  window  (Byrne  v.  Boadle,  S 
Hurlst  ft  C.  728);  where  bags  of  sugar  fell  (Scott  v. 
London  Dock  Co.  8  Hurlst.  ft  C.  806);  where  snow 
fell  from  a  roof  into  the  street.  Smethumt  v.  In- 
dependent Cong.  Church,  8  L.  B.  A.  60K,  148  Mass. 
861. 

Where  a  railroad  company  carried  its  tracks  over 
a  highway  by  means  of  a  bridge,  which  rested  in 
part  on  a  brick  pier,  the  court  held  that  the  com- 
pany was  under  the  common-law  liabOity  to  keep 
the  bridge  in  safe  condition  for  the  public  using 
the  highway  to  pass  under  It,  and  the  fact  that  the 
slight  vibration  caused  by  a  passing  train  resulted 
in  the  fall  of  a  brick,  which  injured  plaintiff, 
showed  negligence.  Kearney  v.  London,  B.  ftS. 
C.  B.  Co.  L.  B.  6  Q.  B.  760.  See  also  Garland  v. 
Towne, 66 N.  H.66. 


im. 


Bt.  Louis,  L  M.  &  8.  R  Co.  y.  Hopkins. 
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C9.  L.  R  8  Q.  B.  161,  5  Moak,  Eng.  Rep.  169; 
Sdffert4m  v.  New  York  it  K  B.  (h,  9»  N.  Y. 
227;  Curtis  v.  Boehetter  A  8.  R.  Go.  18  N.  Y. 
534;  Oemrge  y.  Si.  LcmU,  LM.A  8,K  Co.U 
Ark.  618. 

The  sign  was  a  nuisance. 

Wood,  Nuisance,  2d  ed.  g  276;  &UpUy  y. 
Fifty  Associates,  101  Mass.  251,  106  Mass.  194; 
BaU  Y.  Nye,  99  Mass.  582;  Dygert  y.  Sekendc, 
28  Wend.  447;  Inlands  v.  FUtcher,  L.  R  8  H. 
L.  880;  Jones  y.  Boston,  104  Mass.  75;  Cangrew 
V.  Smith,  18  N.  T.  81. 

Coekrill,  Ch,  J,,  deliyered  the  opinion  of 
the  court: 

The  appellant  maintained  a  ticket-office  in 
City  of  Little  Rock,  and  adyertlsed  the  fact  by 
means  of  a  \tLTfce  wooden  sign  fastened  to  the 
wall  oyer  the  entrance  from  the  street,  fifteen 
feet  aboye  the  sidewalk.  The  sim  fell  upon 
the  appellee,  and  injured  him,  without  fault  of 
his,  while  be  was  upon  the  sidewalk.  This 
appeal  is  prosecuted  to  reyerse  a  Judgment  for 
damages  in  the  sum  of  |750,  recoyered  by  the 
appellee  for  the  injury.  When  the  sign- board 
was  first  put  up  it  was  securely  fastened.  Its 
weight  was  supported  by  brick  projections  from 
the  walL  Subsequently  the  servants  of  an 
electric-light  company  removed  it  from  its 
fastenings  in  order  to  run  electric  wires  into 
the  raOway  office.  That  fact  was  known  to 
the  railway  agent  in  charge  of  the  office.  He 
had  been  warned  at  the  outset  by  the  contrac- 
tor who  put  the  sign  in  position  that  the  electric- 
light  workmen  would  be  compelled  to  loosen 
the  fastenings  if  they  were  permitted  to  follow 
instead  of  preceding  him.  The  sign  was  re- 
placed in  position  by  the  electric-light  work- 
men,, and  two  months  thereafter  fell  and  in- 
jured the  plaintiff.  An  inspection  of  it  after 
the  accident  showed  that  the  wires  which  were 
ttsed  to  hold  it  on  two  of  the  three  hooks  had 
been  cut  with  scissors  close  to  the  sign.  The 
supposition  of  all  the  witnesses  was  that  the 
cutting  was  done  by  the  electric-light  work- 
men. There  was  no  positiye  proof  of  that  fact. 
The  sign  fell  in  the  month  of  March.  There 
was  testimony  tendins  to  show  that  the  usual 
March  winds  of  this  latitude  preyailed  at  the 
time,  while  other  witnesses  thought  there  was 
DO  disturbance  of  any  object  on  the  street  from 
wind. 

The  RaD  way  complains  of  the  following  part 
of  the  charge  to  the  jury:  "If  you  find  from 
the  evidence  that  the  defendant  caused  the  sign 
mentioned  in  this  action  to  be  placed  on  the 
side  of  and  in  front  of  its  ticket-office,  in  the 
City  of  Little  Rock,  and  oyer  and  aboye  the 
sidewalk,  which  is  a  public  highway,  and  that 
whfle  the  plaintiff  was  on  said  sidewalk,  and 
under  said  sign,  the  same  fell  of  its  own  weight 
from  its  place,  and  upon  the  plaintiff,  and  in- 
jured him,  jou  are  instructed  that  the  fact  of 
aaid  falling  of  said  slip  in  the  manner  afore- 
said raises  a  presumption  of  negligence  in  main- 
taining said  sign,  and  you  would  find  for  the 
plaintiff,  anless  you  should  find  that  said  pre- 
lumptlon  is  overcome  by  a  fair  preponderance 
of  evidenoe  going  to  show  that  a  proper  degree 
of  diligeDce  hML  been  ezerdsed  by  defend- 
sot."  It  is  argued  that  the  charse  directs  the 
jury  to  presume  negligence  without  finding 
proof  of  it.  If  it  had  left  the  jury  to  find 
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against  the  Railway  merely  upon  proof  that 
the  plaintiff  had  been  injured  by  the  falling  of 
a  sign  from  a  building  m  which  the  Railway 
was  an  occupant,  it  would  be  subject  to  the 
objection  urged,  and  therefore  erroneous.  But 
the  charge  must  be  read  in  the  li^^ht  of  the  ad- 
mitted facts  and  of  the  hypothesis  upon  which 
it  is  based.  They  are  as  follows:  The  sign 
was  placed  in  a  position  where  it  was  sure  to 
fall  upon  the  sidewalk,  if  it  should  fall  at  all, 
in  a  much  frequented  part  of  the  city.  It  was 
maintained  there  by  the  defendant  solely  for 
its  convenience.  It  was  heavy,  and  required 
precaution  in  fastening  it  in  position  to  pre- 
vent it  from  falling.  It  fell  "of  its  own 
weight," — that  is,  because  of  insufficient  fasten- 
inffs  to  hold  it  under  ordinary  circumstances, — 
and  thereby  an  injury  was  inflicted  upon  one 
who  was  rightfully  in  the  public  street.  Upon 
such  a  case  found,  negligence  is  an  inference 
of  law.  The  reason  is  as  follows:  The  de- 
fendant was  under  a  duty  to  the  public  to  ex- 
ercise common  prudence  to  place  and  keep  its 
sign  in  such  position  as  not  to  endanger  the 
safety  of  pedestrians  in  the  street.  As  long  as 
it  performed  that  duty  no  injury  would  be  in- 
flicted, in  the  ordinary  course  oi  things.  The 
happening  of  the  accident  is  evidence,  there- 
fore, of  the  neglect  of  the  duty,  in  the  absence 
of  proof  that  it  happened  out  of  the  ordinary 
course.  Mullen  y.  8t.  John,  57  N.  Y.  567; 
Kearney  v.  London,  B.  dk  S.  O.  B,  Co,  L.  R.  f^ 
Q.  B.  759,  10  Cent.  L.  J.  261,  and  numerous 
cases  cited. 

It  \a  arffued  that  the  defendant  is  not  liable, 
because  uie  eyidence  shows  that  the  sign  fell^ 
not  from  insecurity  of  the  original  fastening, 
but  because  the  sustaining  wircs  had  been  cut 
by  atbird  person.  We  must  take  it  as  settled 
by  the  yerdict  that  the  wires  were  cut  by  the 
electric-light  company's  workmen.  The  testi- 
mony furnished  no  reasonable  probability  that 
it  was  done  by  another.  The  managing  agent 
of  the  defendant's  office  knew  that  it  was  neces- 
sary for  these  workmen  to  cut  or  loosen  the 
fastenings  in  order  to  complete  the  work  the 
Railway  Company  desired  to  be  done  in  its 
office,  and  knew  that  the  sign  had  been  re- 
moyed  for  that  purpose.  It  was  the  Company's 
duty,  therefore,  to  see  that  the  fastenings  were 
safely  restored.  In  no  other  manner  could  it 
guard  against  the  danger  to  which  the  public 
would  otherwise  be  exposed,  and  it  is  liable  for 
the  consequences  of  having  neglected  to  do  so. 
Orayv,  Boston  Oas-Light  Co.  114  Mass.  149- 
158.  The  fact  that  the  electric-light  company 
was  an  independent  contractor,  and  not  the 
seryant  of  the  railway,  in  performing  the  work 
in  the  prosecution  of  which  the  wires  were  cut, 
did  not  relieve  the  Railway  of  its  duty  to  the 
public  to  see  that  the  sign  was  secure  after  the 
contractor  had  complete  his  work.  Khron  y. 
Brock,  144  Mass.  516,  4  New  Enff.  Rep.  ASA. 

If  the  injury  had  been  inflicted  through  the 
negligence  of  the  contractor's  servants  while 
in  the  execution  of  the  contract,  no  liability 
would  haye  attached  to  the  Railway.  ^S^.  Louis, 
L  M.  db  8.  B.  Co.  y.  Tonley,  58  Ark.  503. 9  L.  R. 
A.  604.  But  no  such  case  was  made  b]^  the 
proof.  The  court  did  not  err,  therefore,  in  re- 
jecting the  Railway's  prayer  to  charge  upon 
the  subject  of  its  non-lfabuity  for  work  done 
by  an  independent  contractor.    The  court  re- 
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fused  to  instruct  the  jury  that  the  defendant 
was  not  liable  for  the  injury  if  the  si^  fell 
from  the  act  of  Qod.  There  was  no  testimony 
to  base  the  charge  upon.  The  strongest  testi- 
mony for  the  defendant  was  that  the  accident 
happened  on  a  windy  day  in  March.  But  it 
was  the  defendant's  duty  to  take  such  precau- 
tion in  fastening  its  sign  as  to  make  it  secure 
against  the  ravages  of  such  winds  as  might  be 
expected  in  the  regular  course  of  the  seasons. 


Southern  Exp,  Co.  v.  Texarkana  Water  Go. 
(Ark.)  Jan.  17, 1891.  An  injury  resulting  from 
a  failure  to  take  such  precaution  is  attributable 
to  its  neglect,  and  not  the  act  of  God. 

Other  requests  to  charge  the  lury  preferred 
by  the  defendant  were  rejected,  but  all  they 
contained  that  could  legally  be  demanded  to 
go  to  the  jury  was  submitted  in  the  court's 
charge. 

As  there  is  no  error,  the  judgment  is  affirmed. 


PENNSYLVANIA   SUPREME  COURT. 


George  W.  RYMER,  Appt, 

V. 

LUZERNE  COUNTY. 
(....Pa.-..) 

A  statute  which  applies  only  to  a  limit- 
ed number  of  conntiee»  although  not  local 
or  special  for  the  reason  that  it  applies  to  all  of 
a  oertain' class  created  by  the  ConatltutioD  Itaelf. 
is  not  impliedly  repealed  by  a  general  statute 
without  negative  words. 

(April  27, 1801.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Luzerne 
County  in  favor  of  defendant  upon  a  case 
stat^  for  the  opinion  of  the  court,  the  object 
of  which  was  to  determine  plaintiff's  right  to 
compensation  for  services  performed  as  county 
auditor,  the  agreement  bemg  that  if  the  court 
was  of  opinion  that  ihe  Act  of  May  12,  1887, 
was  in  force  in  the  County  and  repealed  prior 
Acts,  judgment  was  to  be  entered  for  plaintiff, 
if  not.  judgment  was  to  be  entered  for  defend- 
ant.   Afflnned. 

The  opinion  states  the  case. 

Mr,  John  McOahren  for  appellant. 

Mr.  Joseph  Moore  for  appellee. 

Per  Cnrlam: 

Luzerne  County  has  a  population  exceeding 
150,000.  Section  5,  art.  14,  of  the  Constitu- 
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tion  provides  that  ''in  all  counties  containing 
over  150,000  inhabitants,  all  county  ofBcere 
shall  be  paid  by  salary,  and  the  salary  of  any 
such  officer  and  his  clerks,  heretofore  paid  by 
fees,  shall  not  exceed  the  aggregate  amount  of 
fees  earned  during  his  term  ana  collected  by  or 
for  him."  The  14th  section  of  the  Act  of 
March  81,  1876  (Pub.  Laws,  18),  was  intended 
to  give  effect  to  this  provision  of  the  Constitu- 
tion, and  provides  that  the  salaries  of  county 
auditors  in  counties  containing  over  150,000  in- 
habitants shall  be  $500  each.  This  fixes  the 
salary  of  the  county  auditors  of  Luzerne  at 
that  sum.  It  was  contended  that  the  Act  of 
1876  was  repealed  by  the  Act  of  May  IS,  1887 
(Pub.  Laws,  95),  which  fixes  the  compensation 
of  county  auditors  at  $8  per  day  and  mileage. 
It  is  not  to  be  presumed,  however,  that  the 
Legislature  intended  the  Act  of  1887  to  operate 
in  counties  when  a  salary  had  been  fixed  by 
the  Act  of  1876  in  obedience  to  the  constitu- 
tional recjuirement.  The  Act  of  1887  contains 
no  repealing  clause,  and  while  the  Act  of  1876 
is  neither  a  local  nor  a  special  law  for  the  rea- 
son that  it  applies  to  all  counties  of  a  certain 
class, — and  that  class  created  by  the  Constitu- 
tion itself, — yet  its  operation  is  confined  to  a 
limited  number  of  counties,  and  we  think 
comes  within  the  reason  of  the  rule  laid  down 
in  numerous  cases,  that  a  general  statute  with- 
out negative  words  does  not  repeal  a  previous 
statute  which  is  particular,  even  though  the 
provisions  of  one  be  different  from  the  other. 
Judgment  affirmed. 


\m. 
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CASEY  I 

9. 

CINCINNATI  TYPOGRAPHICAL 
UNION,  NO.  8,  ei  at, 

(45  Fed.  Kep.  Iffi.) 

1.    A  bojreott  is  an  Ulegal  consplraoy  In  re- 

Btraint  of  trade. 
£•   An  li^imelioiftmaj  1m  iflsned  to  restrain 

the  pubUcatlon  and  olroulatton  of  posters,  circa- 
lars,  etc.,  for  carrying'  out  a  conspiracy  to  boy- 
cott the  complainant. 

8.  Statements  of  adTttrtfa«ni  in  a  iiflwa- 
paper  at  thettme  of  wtthdrawinip  tholr 
patronagpe  ^hat  It  was  because  they  had  been 
visited  by  a  committee  of  a  typographical  union 
and  were  threatened  with  loss  of  business,  are 
admlsBlble  as  part  of  the  res  0esf€0  In  an  action  to 
enjoin  a  boycott. 

4.  I7f»n  the  hearing  of  a  motion  fbr  a 
prelifliinavy  ti^}nnetlon«  the  rules  of  evi- 
dence are  applied  less  strictly  than  upon  the  final 
hearing  of  the  cause,  and  consequently  evidence 
that  would  not  be  competent  in  support  of  an  ap- 
plication for  a  perpetual  Injunction  may  be  ad- 
mitted. 


(January  81,  WtL) 

UIT  to  enjoin  defendants  from  boycotting 
plaintifTs   newspaper.     On   motion  for 
temporary  injunction.     Qranted, 


S 


Statement  by  Sas^t  J-' 

The  complainant,  proprietor  and  publisher 
of  The  Commonwealth,  a  daily  and  weekly 
newspaper  published  at  Covington,  Ev.,  sues 
to  restrain  the  defendant,  the  Cmdnnati  Typo- 
mphical  Union,  No.  8,  which,  the  bill  avers, 
u  a  corporation  organized  under  the  laws  of 
Ohio  as  a  trades  union  or  labor  organization, 
composed  of  tvpe-setters  and  printers,  and  the 
individual  defendants,  who,  it  is  averred,  are 
its  officers  and  managing  agents,  from  "boy- 
cotting" the  complainant  and  his  newspaper. 

A  restraining  order  to  remain  in  force  until 
the  hearing  and  disposition  of  complainant's 
motion  for  a  temporarv  injunction  having  been 
granted  when  the  biA  was  filed,  the  cause  is 
now  before  the  court  upon  that  motion. 

It  appears  from  the  bill  that  in  September, 
1890,  and  at  various  other  times,  the  defend- 
ant, the  Typographical  Union,  demanded  that 
the  complainant  should  unionize  his  office,  that 
is  to  say,  publish  and  conduct  his  paper  accord- 
ing to  the  customs,  rules  and  regulations  laid 
down  and  prescribed  by  said  iSrpograpfaical 
Union,  and  that  he  should  pay  his  employes 
wages  at  such  rates  as  should  be  fixed  from 
time  to  time  by  said  Union,  and  discharge 
from  his  employment  all  peraons  not  memben 
thereof. 

The  bill  further  avers  that  upon  complain- 
ant's refusal  to  oomplv  with  said  demands, 
defendants  illegally  and  unlawfully  and  with 
intent  to  injure  complainant,  and  to  destroy 


Nora.— Ounspimcv  deifiiMd, 

A  conspiracy  is  a  combination  of  two  or  more 
persons,  by  some  oonoerted  action,  to  accomplish 
some  criminal  or  unlawful  purpose,  or  to  accom- 
plish a  purpose  not  unlawful  by  unlawful  means. 
Owens  V.  State,  16  Lea,  1;  Spies  v.  People,  10  West. 
Bep.  7m,  122  nL  1;  United  Btatesv.  Wootten,»Fed. 
Bep.  TOES;  United  States  v.  Lancaster  (Ga.)  10  L.  B.  A. 

aaa. 

It  is  a  Joint  willful  and  malicious  common  pur- 
pose. People  V.  Petherane,  7  West.  Bep.  588,  64 
Mi<^.  2596. 

TO  constitute  a  conspiracy  the  combination  must 
be  corrupt.  Wood  t.  SUte,  1  Cent.  Bep.  441, 47  N. 
J.L.46L 

Ooncnrrenoe  of  sentiment  and  co-operative  con- 
duct In  a  criminal  enterprise  are  the  essential  In- 
gredlente  of  a  criminal  conspiracy.  McKee  v.  State, 
9  West.  Rep.  R4Q,  HI  Ind.  878,  dtlnff  Archer  v.  State, 
4  West.  Bep.  726, 106  Ind.  486;  2  Wharton,  Grim.  Law, 

laos. 

As  soon  as  the  union  of  wills  for  the  unlawful 
purpose  ta  perfected,  the  offense  of  conspiracy  is 
complete.    Spies  v.  People,  mpra. 

The  offense  Is  complete  when  the  unlawful  con- 
spiracy, combination  or  agreement  Is  made;  and  a 
cctmiiial  act  done  in  pursuance  of  the  conspiracy 
is  not  necessary  to  Justify  a  conviction  for  the  crime 
of  conspiracy  itself.  United  States  v.  Lancaster, 
sapro. 

CoertlmQ  choice  of  eiaplovment. 

Erery  man  lias  a  right  to  determine  the  branch 
of  busioesB  be  will  pursue,  to  make  his  contracts 
with  whom  be  pleases  or  refuse  to  deal  with  any 
manorclaasof  men,  or  to  work  under  a  certain 
ptlee  or  without  certain  conditions.  Oarew  t. 
Kntberf  ord,  106  Mass.  1.  See  Com.  ▼.  Hunt,  4  Met. 
12L.R.  A« 


HI;  Boston  Glass  Mfry.  v.  Blnney,  4  Pick.  426c  Bow- 
en  ▼.  Matheeon,  14  AUen,  480. 

If  two  or  more  persons  combine  to  coerce  a  man*s 
choice  in  the  employment  of  his  talents.  Industry 
and  capital,  it  Is  a  criminal  conspiracy,  whether  the 
means  employed  are  actual  violence  or  a  species  of 
intimidation  that  works  upon  the  mind.  State  v. 
Stewart,  4  New  Bng.  Bep.  878.  flO  Vt  278. 

But  a  person  has  no  right  of  protection  against 
competition,  and  if  disturbance  or  loss  comes  as  a 
result  of  competition,  or  the  exercise  of  like  rights 
by  others,  it  is  damnum  dbaffue  injuria.  Walker  v. 
Cronin.  107  Mass.  666. 


Lawful  eomhinationB  of  workmen, 

Gomblnatlons  of  artisans  for  their  common  bene- 
fit, as  for  the  development  of  their  skill,  or  for 
protection  from  overcrowding  of  their  trade,  are 
not  opposed  to  public  policy.  Greenhood,  Pub. 
Pol.  648,  citing  Snow  v.  Wheeler,  118  Mass.  170; 
Carew  v.  Butherford,  106  Mass.  1:  CSom.  v.  Hunt,  4 
Met.  Ill;  Wolfe  v.  Mathews,  L.  B.  21  Ch.  Div.  104; 
Beg.  V.  Bowlands,  17  Q.  B.  671. 

It  Is  not  Illegal  for  workmen  to  form  and  act  as 
an  association  to  protect  themselves  against  ^'en- 
croachments'* of  their  employers.  Snow  v.  Wheel- 
er, 118  Mass.  170. 

A  combination  between  stevedores  of  a  port  to 
fix  rates,  and  penalties  for  their  violation.  Is  not 
Invalid.  Master  Stevedores  Assa  v.  Walsh,  2  Daly, 
1;  Gollins  v.  Locke,  L.  B.  4  App.  Gas.  674;  Sayre  v. 
Louisville  Union  Ben.  Asso.  1  Duvall,  148;  HUton  v. 
Bokersley,  6  BL  A  BL  47;  Beg.  v.  Bowlands,  17  Q.  a 
671, 6  Oox,  Cr.  Gas.  486;  Beg.  v.  Duffleld,  5  Gox,  Or. 
Cbs.404. 

The  legality  of  an  association  depends  on  the 
means  to  be  used  for  the  accompllsbment  of  its 
object,  whether  such  object  be  Innocent  or  other- 
wise.  Com.  v.  Hunt,  supra. 
18 
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the  circolation  of  bis  newspaper,  and  its 
value  as  an  advertising  medium,  conspired 
and  combined  to  bovcott  him  and  his  newspa- 
per, and  to  that  end  caused  to  be  printed  and 
posted,  in  conspicuous  places,  larjge  hand-bills, 
calling  upon  all  persons  to  wUhdraw  their 
patronaf^  from  complainant's  newspaper,  and 
issued  circulars,  signed  by  said  Typof^tiphical 
Union  and  addressed  to  advertising  patrons  of 
the  complainant,  requesting  them  to  with- 
draw theur  advertisements  from  the  said  news- 
paper,threateninff  that  upon  failure  to  do  so 
they  would  be  visited  with  the  ill  will  and  in- 
cur the  enmity  of  all  organized  labor,  and  that 
Uiey  would  induce  all  members  of  labor  asso- 
ciations to  withdraw  all  patronage  from  them. 
It  is  also  averred  that  said  Typo/eraphical 
Union  sent  circulars  to  the  news  agents  hand 
ling  and  selling  complainant's  newspaper, 
threatening  that  unless  they  ceased  selling  said 
paper  they  would  in  like  manner  lose  the  pat- 
ronage of  and  be  antagonized  by  the  members 
of  all  labor  organizations. 

The  bill  further  sets  forth  that  said  Typo- 
graphical Union,  through  its  agents  and  em- 
ployes, visited  persons  regularly  advertising  in 
complainant's  newspaper,  and  threatened  them 
that  unless  they  withdrew  their  advertisements 
they  would  incur  the  enmity,  ill  will  and  an- 
tagonism of  all  organized  labor  and  of  the 
frtends  of  f^uch  labor,  who  would  withdraw 
from  them  their  entire  business  patronage. 

The  answers  of  the  defendants  have  not  yet 
been  filed.  The  hearing  of  the  motion  was 
upon  the  bill,  and  upon  affidavits  filed  on  be- 
half of  the  complainant,  and  on  behalf  of  the 


defendants.  There  is  not  much  dispute  as  to 
the  facts.  Excepting  the  averment  that  the 
Typographical  Union,  through  its  agents,  vis- 
ited the  advertising  patrons  of  The  Common- 
wealth, or  any  other  patrons  of  the  complain- 
ant, and  threatened  to  boycott  them  unless  they 
withdrew  their  patronage,  the  averments  of 
the  bill  are  substantially  admitted. 

The  complainant,  in  his  affidavit,  states  that 
compliance  with  the  demand  made  upon  him 
in  September  by  the  individual  defendants 
who  acted  in  that  behalf  as  a  committee  from 
the  Tvpographical  Union,  that  he  should  union- 
ize his  office,  would  have  necessitated  the  dis- 
charge of  all  the  printers  emplo^red  by  him 
and  the  substitution  and  the  exclusive  employ- 
ment of  what  are  known  as  "union  printers," 
that  is.  members  of  some  typographic  union, 
and  that  there  was  not  then,  nor  is  there  now, 
any  complaint  upon  the  part  of  his  emp]oy6s. 
He  says  that  he  refused  to  comply  with  the 
demands  so  made,  and  continued  to  run  his 
office  as  before,  paying  his  printers  the  price 
agreed  upon,  which  was  satuBfactorv  to  them. 

The  complainant  further  sets  forth  in  his  af- 
fidavit particulars  of  the  bovcott  thereupon 
inaugurated  against  him,  and  his  paper  and 
job  office,  as  set  forth  in  the  bill.  Copies  of 
the  hand-bills  and  circulars  referred  to  are 
filed  with  the  affidavits,  and  the  names  of  cus- 
tomers to  whom  they  were  sent  are  given. 

The  following  is  a  copy  of  the  hand- bill  re- 
ferred to  in  complainant  s  affidavit: 

"To  Workingmen  and  all  Persons  Interesied 
in  Organized  Labor:    The  Covington   Daily 


BoyeoUinO' 

The  term  '*boyootting**  was  derived  from  the 
name  of  Captaia  Boyoott,  an  agent  of  Lord  Same, 
and  a  farmer  of  Louffh  Mask,  In  the  District  of 
Ck)nnemara,  Ireland.  The  people  of  his  neighbor- 
hood took  offense  at  him,  and  resolved  not  to  have 
or  allow  others  to  have  any  communication  with 
him.  England  under  Gladstone,  by  Justin  H.  Mc- 
Carthy. See  State  v.  Olldden,  8  New  Bng.  Rep.  848, 
86  Conn.  40. 

The  boycott  is  not  the  remedy  to  adjust  differ- 
ences between  capital  and  labor.  State  v.  Stewart, 
4  New  Eng.  Rep.  878,  60  Vt  278. 

An  unlawful  combination  to  prevent,  by  vio- 
lence and  intimidation,  a  certain  company  from 
retaining  and  taking  into  Its  employ  certain  work- 
men is  an  indictable  conspiracy.    Ibid. 

Persons  styling  themselves  the  "Executive  Board 
of  the  Ocean-  Association  of  the  Longshoremen^s 
Union,"  not  in  plalntiff^s  employ,  who  procured  Its 
workmen  to  quit  in  a  body  and  declare  a  boycott 
on  its  business,  to  compel  it  to  pay  the  wages  de- 
manded by  them,  were  guUty  of  illegal  and  action- 
able acts,  and  were  liable  to  arrest.  Old  Dominion 
S.  S.  Co.  v.  McKenna,  24  Blatchf .  244,  80  Fed.  Rep. 
48. 

All  associations  designed  to  interfere  with  the 
perfect  freedom  of  employers  in  the  proper 
management  and  control  of  their  lawful  busi- 
ness, or  to  dictate  in  any  particular  terms  upon 
which  their  business  shall  be  conducted,  by  means 
of  threats,  or  by  intef  erence  with  their  property  or 
traffic  or  with  their  lawful  employment  of  other 
persons,  are  protanto  illegal  combinations  or  asso- 
ciationfi.  Ibid.,  citing  Johnston  Harvester  Co.  v. 
Meinhardt,  60  How.  Pr.  168;  Slaugbter-House  Cases, 
88  CJ.  S.  16  Wall.  36, 116,  21  L.  ed.  884, 421;  Tarleton  v. 
M'Gawley,  Peake,  *206:  Rafael  v.  Verelst,  2  W.  HI. 
1066:  Lumley  v.  Gye,  2  El.  ft  Bl.  216;  Bowen  v.  Hall, 
13  L.  R.  A. 


JL  B.  6  Q.  B.  Dl V.  888, 887;  Oregory  v.  Brunswick.  ^ 
Man.  &  O.  206;  Ounter  v.  Astor,  4  Moore,  12.  See 
Oreenhood,  Pub.  Pol.  648, 663. 

Ccmbinationofpermms^whena  conspiraey. 

A  combination  is  a  conspiracy  In  law  whenever 
the  act  to  be  done  has  a  necessary  tendency  to 
prejudice  the  public  or  oppress  individuals,  by  un- 
justly subjecting  them  to  the  power  of  the  confed- 
erates and  giving  effect  to  the  purposes  of  the  lat- 
ter, whether  of  ertortlon  or  mischief.  1  Hawk,  P. 
C.  chap.  27,  9  2;  2  Ruse.  Or.  674:  2  Wharton,  Crim. 
Law,  9  2322;  2  Bishop,  Crim.  Law,  9  ITS;  Desty,  Crim. 
Law,  S 11:  8  Chitty,  CriOL  Law,  1188;  Archb.  Crim. 
Pr.  and  PI.  1880. 

The  offense  has  been  held  to  consist  in  the  con- 
spiracy, and  not  in  the  acts  committed  in  carrying 
it  into  effect,  and  the  charge  is  sufficient  if  made  In 
general  terms  describing  an  unhiwf  ul  conspiracy 
to  effect  a  bad  purpose.  State  v.  Stewart,  4  New 
Eng.  Rep.  878,  58  V t.  278,  citing  People  v.  Fisher,  U 
Wend.  9;  State  v.  Donaldson,  82  N.  J.  L.  161:  Snow 
v.  Wheeler,  113  Mass.  186;  State  v.  Noyes,  25  Vt.  415; 
State  V.  Bumham,  16  N.  H.  806;  Morris  Run  Coal  Co. 
V.  Barclay  Coal  Co.  68  Pa.  178;  Mo^l  8.  S.  Co.  v. 
McGregor,  L.  R.  16  Q.  B.  Dlv.  478. 

Printers*  unions, 

A  combination  of  persons  constituting'  a  print- 
ers* union  conspiring  to  use  means  of  intimidation 
to  compel  a  publishing  company  to  abstain  from 
keeping  in  its  emnloy  workmen  of  its  own  choice  la 
clearly  prohibited  by  statute.  State  v.  Glldden.  8 
New  Bng.  Rep.  840.  65  Vt.  46. 

Where  the  purpose  was  to  prevent  the  pubUshing- 
company  from  carrjrlng  on  its  business  In  its  own 
way,  the  motive  being  to  gain  an  unjust  advantage 
to  themselves,  the  act  was  legally  corrupt;  and  as 
the  means  adopted  to  cany  out  the  purpose  were 


1891. 


Casbt  t.  CracnvHATi  TtvogbaphigUi  Umioii,  No.  8. 


195 


Commonwealth,  after  two  yean'  promiBing 
repeatedly  to  unionize  their  office,  stated  to  a 
committee  from  the  Typographioal  Union  that 
they  woald  not  employ  union  printers  on  their 
paper.  Therefore  the  Typographical  Union 
asks  all  workingmen  and  women  who  sympa- 
thize with  laborers  to  let  The  Commonwealth 
severely  alone,  and  patronize  those  who  em> 
ploy  anion  men.  and  who  believe  'the  laborer 
is  worthy  of  his  hire.'" 

The  following  is  a  copy  of  a  circular: 
"7b  Workingmen:  The  proprietor  of  The 
Covington  Commonwealth  (daily  and  weekly), 
after  two  years  of  opposition  to  organized  la- 
bor, he  having  repeatedly  promised  to  union- 
ize his  office,  now  refuses  to  keep  his  word, 
and  savs  that  be  will  not  employ  union  print- 
ers. All  working  men  and  women  who  be- 
lieve that  the  labmr  is  worthy  of  his  hire  will 
confer  a  favor  on  Typographical  Union  by 
withdrawing  their  patronage  from  The  Coving- 
ton Commonwealth." 

In  the  Union  Bulletin  of  October  1, 1890,  is- 
sued under  the  auspices  of  Cincinnati  Typo- 
graphical Union,  No.  8,  and  published  at  Cin- 
cinnati, is  to  ^  found  the  following: 

"Take  Noticb. 

"It  isreauested  of  all  who  are  friendly  to 
organized  labor  that  they  buy  nothing  from 
the  following  firms:  .  .  .  The  Commonwealth 
(newspaper  and  Job  office),  Covington,  Ken- 
tucky." 

A  like  notice  is  published  in  the  Union  Bul- 
letin Qf  October  39,  1890. 


The  complainant  attaches  to  his  affidavit  a 
copy  of  a  communication  which,  he  stated,  was 
sent  by  the  Union  to  Messrs.  Griffin,  agents  for 
sale  01  complainant's  paper,  and  which  reads  as 
follows: 

"Office  of  Ttpoorafhical  Union,  No.  8. 

"November  8,  1890. 
"Messrs.  Oriffln: 

"Dear  Sirs:  About  two  years  a^o  the  union 
compositors  employed  on  The  Covington  Daily 
Commonwealth  quit  working  because  Col. 
Casey,  the  proprietor,  would  not  live  up  to  the 
scale  of  prices  of  this  Union.  Mr.  Casey  after- 
wards promised  to  employ  union  men,  and  the 
Union,  relying  on  the  promise,  looked  for  the 
fulfillment  of  the  same. 

"On  Monday,  September  92,  1890,  a  com- 
mittee from  Typographical  Union,  No.  8, 
waited  upon  Mr.  Casey,  and  asked  him  to  keep 
the  promise  he  had  so  often  made.  Col.  Casey 
informed  the  committee  that  he  would  not  em- 
ploy union  printers. 

''^The  committee  then  reported  his  answer  to 
the  Union.  The  Union  now  appeals  to  all  in 
sympathy  with  labor  to  use  their  influence 
with  Mr.  Casey,  try  to  show  him  the  error  of 
his  way,  and,  failing  in  that,  to  withdraw  their 
patronage  from  the  *rat'  or  *8cab'  Common- 
wealth until  it  is  unionized. 

"Very  respectfully, 
"Typographical  Union,  No.  8. 

"This  Union  will  consider  it  a  great  favor 
for  you  to  give  up  the  agency  of  The  Common- 
wealth. If  you  do  not  do  so.  we  will  have  to 
consider  you  an  enemy  to  organized  labor." 


intended  to  harm  the  oompany,  it  was  therefore 
maiicious,  and  ooostituted  an  offense  within  the 
otatute.    Jlrtd. 

An  information  charging  the  object  of  a  oonaplr- 
acy  to  have  been  to  compel  a  newspaper  company, 
against  its  wiU,  by  means  of  the  boycott,  to  dis- 
cbarsre  workmen  of  its  own  choice  and  employ  de- 
fendants and  such  persons  as  they  should  name. 
ciiarKea  acts  prohibited  by  statute.    Ihid. 

If  defendants  In  their  circular,  reading:  **A  word 
to  the  wiKe  is  sufflcient  Boycott  the  company,"— 
used  the  w^ord  in  its  original  sense,  in  Its  application 
to  the  eompany,  there  can  be  no  doubt  of  their 
crfaninal  intent.    Ibid, 

Dictation  to,  cmd  eoereUm  of^  employers  cmd  em- 

A  oombliiation  of  employes  whose  aim  is  to  dic- 
tate to  an  employer  whom  he  should  discharge  from 
bis  employ  is  unlawful,  as  an  unwarrantable  inter- 
ference with  tbe  conduct  of  bis  business.  State  v. 
Bonaldson,  82  N.  J.  L.  166:  Rex  v.Terguson,  2  Stark. 
489;  Rex  t.  Ryckerdlke,  1  Mood.  &  K.  179. 

A  letter  written  by  a  '^chairman**  of  an  organized 
body  to  an  enaploy6  in  a  shop  that  be  might  remain 
io  it  to  do  a  particular  kind  of  work,  but  to  con- 
fine himself  to  work  designated  by  the  writer,  is  an 
unwarrantable  interference  with  the  business.  Re 
Wabash  B.  Go.  24  Fed.  Rep.  280. 

It  is  an  indictable  conspiracy  for  several  em- 
ployte  to  oombine  and  notify  their  employer  that, 
uniees  he  discharges  certain  enumerated  persons, 
tbey  will  in  a  body  quit  his  employment.  State  v. 
Donaldson,  supra,  following  State  v.  Norton,  28  N. 
J.  L.  44,  and  dlanpprovlng  State  v.  Rickey,  9  N.  J. 
L.  8S4;  Old  I>ominion  S.  8.  Co.  ▼.  McKenna,  24 
Blatchf .  244,  30  Fed.  Rep.  48. 

Where  shoemakers  combtne,  agreeing  not  to 
work  for  anyone  who  emplojrs  men  working  below 
121i.R.A. 


tbe  standard  of  wages  fixed  by  themselves,  the 
combination  is  void.  People  v.  Fisher,  14  Wend.  9; 
The  Oordwainer's  Case,  1  Yates,  SeL  Gas.  112;  People 
V.  Trequler,  1  Wheeler,  Crim.  Cas.  142. 

Where  penalties  are  prescribed  by  a  trades  union 
to  be  paid  by  employers  for  violation  of  its  rules 
in  order  to  secure  immunity  from  interference 
with  the  employers  it  is  illegal.  Carew  v.  Ruther- 
ford, 106  Mass.  1. 

Rules  which  provide  that  no  member  shall  call  at 
any  shop,  where  a  dispute  has  arisen,  and  for  ref- 
erence to  the  executive  council  of  such  dispute,  are 
lUegaL    Hornby  v.  Close,  L.  R.  2  Q.  B.  158. 

So  an  association  formed  under  a  rule  which  pro- 
vides that  a  member  binding  his  son  In  a  shop 
where  non-union  men  are  employed  should  be 
fined  is  illegal.  Rigby  v.  Connol,  L.  R.  14  Ch.  Div. 
482;  Hornby  v.  Close,  supra. 

Intimidation  and  threats. 

Displaying  banners  with  devices  as  a  means  of 
threat  and  iutimldation  to  prevent  others  from  en- 
tering into  a  person's  employment  will  be  restrained 
by  injunction  at  the  suit  of  tbe  employer.  Sherry 
V.  Perkins,  6  New  Eng.  Rep.  561,  147  Mass.  212; 
Walker  V.  Cronin,  107  Mass.  566;  Gilbert  v.  Mickle,  4 
Sandf.  Ch.  857,  7  L.  ed.  1182:  Springhead  Spinning  Co. 
V.  Riley,  L.  R.  6  Eq.  651;  Boston  Diatite  Co.  v.  Flor- 
ence Mfg.  Co.  114  Mass.  69;  Prudential  Assur.  Co.  v. 
Knott,  L.  R.  10  Ch.  142:  Saxby  v.  Basterbrook,  L.  R. 
8  C.  P.  Div.  880;  Hermann  Loog  v.  Bean,  L.  R.  26 
Ch.  Div.  808;  Thorley's  Cattle  Food  Co.  v.  Massam, 
L.  R.  14  Ch.  Div.  763;  Thomas  v.  Williams,  Id.  864; 
Hill  V.  Hart-Da  vies,  L.  R.  21  Ch.  Div.  798;  Day  v. 
Brownrigg,  L.  R.  10  Ch.  Div.  284;  Gaskin  v.  Balls,  I*. 
R.  18Ch.  Div.824. 

To  threaten  or  intimidate  any  person,  to  compel 
him  against  his  wUl  to  do  or  abstain  from  doing 
any  act  which  he  has  a  legal  right  to  do,  is  an  of- 
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This  was  mailed  at  CincinDati  to  Griffins' 
Novelty  Bazar,  101  York  Street,  Newport,  Ky. 

Complainant  also  attaches  a  copy  of  the 
Union  Bulletin  of  December  1,  1890,  which 
contains  the  following  article: 

'*Boycott  The  Commonwealth. 

'*We  understand  that  Mr.  Casey  is  going 
around  and  telling  his  advertisers  and  subscrib- 
ers that  his  office  is  now  a  union  office;  that  the 
difficulty  with  the  Typographical  Union,  No. 
8.  has  been  adjusted. 

*  *Such  is  not  the  case,  however.  The  boy- 
cott is  still  on,  and  will  be  until  the  proprietor 
of  thatVrat'  sheet  employs  union  men. 

"We  request  all  E.  of  L.  assemblies,  unions 
and  working  men  to  bear  in  mind  that  Mr. 
Casey  refuses  to  employ,  or  in  any  way  recog- 
nize, or^nized  labor.  We  ask  your  aid  m 
compelling  Mr.  Casey  to  recognize  the  rights  of 
labor.  Withdraw  your  patronage  from  the 
'scab'  Commonwealth,  and,  if  possible,  let  Mr. 
Casey  know  wliy  you  stop  his  'rat'  paper. 

*'Do  not  patronize  a  merchant  who  adver- 
tises in  the  'raf  Commonwealth. 

"If  you  see  the  paper  in  any  place  of  busi- 
ness, refuse  to  buy  goods  unless  the  merchant 
immediately  stops  the  'rat'  sheet 

"Typographical  Union,  No.  8,  both  in  letter 
and  spirit,  has  performed  its  part  of  the  con- 
tract with  Mr.  Casey,  and  equal  good  faith  is 
expected  from  the  proprietor  of  The  Common- 
woilth;  but  he  perdstently  refuses  to  live  up  to 
promises  made. 

"Members  of  labor  organizations  in  Coving- 
ton, Newport,  Dayton,  Bellevue  and  Ludlow 
are  requested  to  take  a  personal  interest  in  our 
fight  against  the  'rat'  Commonwealth. 

"When  you  observe  the  Commonwealth  im- 
print on  any  work  in  your  locality,  or  run 
across  any  work  that  you  think  has  been  done 
in  Covington,  please  inouire  into  the  matter, 
and  serve  the  interests  of  all  concerned. 

"The  merchant  who  will  patronize  the  'rat' 


Commonwealth,  after  the  decided  stand  of  the 
proprietor  (Mr.  Casey)  has  taken  against  organ- 
Izea  labor,  does  not  deserve  your  patronage. 

'  'We  call  upon  every  friend  of  organized  la- 
bor to  get  his  printing  done  in  the  union  print- 
ing offices.  Beware  of  that  'rat'  trap  at  Fifth 
and  Scott  Streets,  Covington,  Ky. 

"Mr.  Casey  states  that  he  publishes  the  only 
daily  paper  in  Covington,  and  should  not  be 
discriminated  against  by  the  citizens. 

"Did  Mr.  Casey  think  of  discrimination 
when  he  shut  out  his  union  printers  (three  of 
them  residents  of  Covington),  in  1^8,  and 
compelled  them  to  seek  employment  else- 
where?" 

The  complainant  filed  the  affidavit  of  J. 
Plant,  a  member  of  a  firm  of  Jewelers  at  Cin- 
cinnati, Ohio.  He  states  that  the  firm  received 
by  mail  on  or  about  December  1.  1890,  the  fol- 
lowing circular: 

"Dear  Sir;  We  beg  leave  to  call  your  at- 
tention to  the  trouble  oetween  The  Covington 
Daily  Commonwealth  and  Typographical 
Union,  No.  8.  In  the  spring  of  1888  the  pro- 
prietor of  The  Commonwealth  refused  to  pay 
the  scale  of  wages  agreed  upon,  and  the  union 
men  quit  working.  Mr.  Casey  afterwards 
promised  to  pay  the  scale,  but  kept  putting  it 
oif ,  and  now  refuses  to  keep  his  promise. 

"The  Typographical  Union,  No.  8,  has  lived 
up  to  its  part  of  the  contract,  but  Mr.  Casey 
refuses  to  recognize  labor  in  any  way.  There- 
fore we  request  your  aid  in  unionizing  The 
Commonwealth. 

"Tou  are  a  business  man,  and  no  doubt  rely 
upon  the  worklngmen  for  some  trade.  If  you 
wish  to  retain  the  goodwill  of  labor,  withdraw 
your  advertising  from  The  Commonwealth,  re- 
ruse  to  subscribe  for  the  sheet,  and  your  aid  in 
our  behalf  will  be  highly  appreciated. 
"Very  respectfully, 
"Typographical  Union,  No.  8." 


fense  against  the  statute,  and  applies  to  all  persoos. 
State  V.  Glidden,  8  New  Bnff.  Hep.  849, 66  Vt.  40. 

A  simple  request  to  do  or  not  to  do  a  thin?,  made 
by  one  or  more  of  a  body  of  strikers  under  droum- 
Btanoes  which  convey  a  threatening  Intimidation, 
is  not  less  obnoxious  than  the  use  of  phsrsioal  force, 
and  is  punishable  as  such.  Re  Dooiittie,  28  Fed. 
Bep.646. 

Where  one  of  the  rules  of  a  trades  union  provid- 
ed for  the  intimidation  of  men  employed  to  take 
the  places  of  union  men  who  have  ** struck"  for 
hiirher  wages,  the  aasociatton  was  lllegaL  Garew  v. 
Butherford,  106  Mass.  1;  Reg.  v.  Druitt,  16  L.  T.  N. 
8.  866;  Reg.  v.  Bowkinds.  17  Q.  B.  671,  cited  In  Green- 
hood.  Pub.  Pol.  66L 

A  combination  of  employes  formed  for  the  pur- 
pose of  preventing  an  employer  from  taking  into 
bis  employ  certain  persons,  or  for  intimidating  such 
persons  to  prevent  their  employment,  is  an  illegal 
conspiracy.  State  v.  Stewart,  8  New  Bng.  Rep.  878, 
6evt«78. 

An  unlawful  conspiring  to  terrify,  intimidate  and 
drive  away  by  threats  workmen,with  the  malicious 
intent  to  control  and  injure  the  conipany,i8  punish- 
able.   Ibid. 

If  large  bodies  of  men  collect  by  previous  ar- 
rangement for  concerted  action,  with  the  intention 
of  compelling  others  to  quit  working,  by  force, 
threats  and  menaces  of  harm,  such  combination 
will  be  unlawfuL  Newman  v.  Oom.  (Pa.)  6  Cent. 
Bep.487. 
12  L.  It  A. 


Ccngpiratiea  octfonoMe. 

Conspiracy  to  do  an  illegal  thing  is  aotlooable  if 
injury  proceed  from  it;  and  where  the  illegal 
purpose  has  been  executed,  it  Is  false  and  ma- 
licious, wherever  the  motive  for  the  consplraoy  to 
execute  it  was  false  and  malicious.  Smith  v.  Nip- 
pert,  76  Wis.  86.  See  Haldeman  v.  Martin,  10  Pa. 
370. 

An  action  wUl  lie  for  a  combination  or  oonsplia- 
cy,  by  fraudulent  and  malicious  acta,  to  drive  a 
trader  out  of  business,  resulting  in  damagee.  Van 
Homv.VauHom,10L.R.A.184,nN.J.L.»4.  See 
noU  to  People  v.  North  River  Sugar  Bef.  Oo.  <N. 
T.)  2  L.  R.  A.  88w 

An  action  may  be  maintained  against  a  corpora- 
tion, to  recover  damages  for  conspiracy.  Bofllalo 
Lubricating  Oil  Oo.  v.  Standard  OU  Oo.  8  OenL  Be|>. 
667, 106  N.  Y.  668,  citing  Morton  v.  Metropolitan  U 
Ins.  Co.  84  Hnn.  866,  affirmed,  4  Cent  Rep.  807,  lOB 
N.  T.  646;  Reed  v.  Home  Sav.  Bank,  180  Maasi  U»; 
Knilevitz  v.  Eastern  R.  Oo.  2  New  Eng.  Rep.  87, 140 
Mass.  578;  Western  News  Co.  v.  Wllmarth,  88  Kan. 
SIO. 

An  unlawful  combination  to  Injure,  op|Nness« 
threaten  and  intimidate  a  oitlien  of  the  United 
States  in  the  free  exercise  of  a  right  and  privilege 
secured  to  him  by  the  Constitution  and  laws  of  the 
United  States,  and  because  of  his  having  so  exer- 
cised the  same,  is  a  consplraoy  Indictable  and  pun- 
ishable under  U.  S.  Rev.  SUt.,  9  660&  TJntted  States 
V.  Lancaster  (Oa.)  10  L.  R.  A.  888. 
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The  coraplaiDant  also  presents  to  the  court 

the  aflSdavits  of  sundry  of  his  advertisioff  pat- 
rons, prominent  business  men  of  the  City  of 
CMndnnati,  and  of  the  Cities  of  Covington  and 
Newport,  Ky.,  showing  the  receipt  by  them  of 
the  circnianTaboye.  Tiiese  affidavits  make  it 
dear  that  by  concerted  action  complainant's  ad- 
vertising patrons,  who  furnished  him  the  bulk 
of  his  business  in  that  line,  were  plied,  through 
the  nudls,  up  to  the  issuance  of  the  restraining 
order  herein,  with  circulars  calling  upon  them 
to  withdraw  their  advertisements  under  penalty 
of  the  loss  of  the  trade  and  the  ffood-will  of 
memhers  of  labor  unions,  and  of  all  in  sympa- 
thywith  them. 

There  is  also  an  affidavit  of  Henry  M.  Davis, 
advertising  solicitor  in  Cincinnati  for  com- 
plainant. He  states  that  Mabley  &  Carew  and 
Fechheimer  Bros.  &  Co.,  business  firms  in  Cin- 
cinnati, were  up  to  the  Ist  of  October,  1890, 
regular  advertisers  in  The  Commonwealth,  and 
that  their  advertisements  were  of  the  value  of 
about  $160  per  month  to  complainant.  Early 
in  October,  1890,  he  visited  said  firms,  and,  as 
usual,  solicited  their  advertisements,  which 
were  refused,  for  the  reason,  as  stated  bv  their 
advertising  mana^rs,  that  they  haa  been 
visited  by  a  committee  of  said  Typographical 
Union,  and  threatened  that  unless  tney  with- 
drew their  advertisements  no  member  of  any 
trades  onion  or  labor  association  would  pur- 
chase from  them;  and  that  he  had  since  then  re- 
peatedly visited  and  solicited  them,  and  in  each 
case  met  with  the  same  refusal,  stated  to  be 
for  the  same  reason,  and  that  the  advertising 
patronage  of  said  firms  had  been  wholly  with- 
drawn m>m  said  paper  because  of  said  ttireats. 

The  affiant  mentions  several  other  firms  of 
Cincinnati,  advertising  in  The  Commonwealth, 
who  reported  to  him  that  they  were  in  like 
manner  threatened. 

On  behalf  of  the  defendants  there  was  pre- 


sented the  Joint  affidavit  of  the  defendants  J. 
B.  Stoop,  Oscar  Bailey  and  Frank  L.  Ri8t,who 
say  that  they  are  members  of  said  Typograph- 
ical Union,  and  connected  with  its  management, 
and  well  acquainted  with  all  the  facts  and  acts 
of  said  Union,  so  far  as  they  relate  to  matters 
alleged  by  the  complainant. 

They  further  say  that  in  the  fall  of  1888.  and 
at  divers  times  between  that  date  and  Septem- 
ber  99, 1890,  committees  of  the  Union,  whereof 
one  or  more  of  the  affiants  in  each  instance 
were  members,  called  upon  complainant  and 
urged  and  requested  him  to  employ  members 
of  the  Union  in  the  publication  of  his  news- 
paper and  the  carrying  on  of  his  business  of 
job  printing,  and  to  pay  the  prices,  which  were 
lair  and  reasonable,  fixed  by  the  scale  adopted 
by  said  Union,  and  that  the  complainant  from 
time  to  time  promised  said  committees,  and  in 
divers  ways  induced  them  to  believe,  that  be 
would  comply  with  their  request. 

They  admit  that  they  visited  the  complainant 
in  September,  1890,  as  he  alleges  in  his  affida- 
vit, and  they  say  that  they  then  reminded  him 
of  his  promises  as  above  stated,  and  requested 
him  to  comply  with  them,  which  he  refused  to 
do,  and  informed  them  that  he  would  not 
employ  union  printers,  that  is  to  sav,  members 
of  said  Typographical  Union,  in  bis  office  at 
all. 

They  further  deny  that  any  of  the  circulars 
or  other  publications  mentioned  by  complainant 
in  his  affidavit  misrepresent  the  facts  as  they 
existed. 

They  further  say  that  none  of  the  firms  men- 
tioned in  complainant's  affidavit  were  at  any 
time  visited  by  a  committee  from  said  Typo- 
graphical Union  ;  that  no  such  committee  was 
ever  appointed  bv  said  Union  ;  and  that  the 
members  of  said  Union  individually,  so  far  as 
is  known  to  affiants,  and  known  to  the  defend- 
ants named  in  the  bill  of  complaint,  have  not 


Wben  there  is  a  consplraoy,  and  the  means  of  ao- 
complishment  are  not  spedflcally  afrreed  upon, 
each  beoomoB  reeponsfble  for  the  means  used  by  a 
oo-ooDspirator,  although  there  was  no  speoiflc  in- 
tent or  malice  against  the  person  slain.  Spies  v. 
People,  10  West.  Bep.  701,  liB  Ul.  1.  See  SUte  v. 
McGahlll  (Iowa)  Dec  8. 1886. 

Everyone  who  enters  into  a  common  purpose  or 
design  is  generally,  in  law,  a  party  to  every  act 
which  had  before  been  done  by  the  others,  and  a 
party  to  every  act  which  may  afterwards  be  done 
by  any  of  the  others,  in  furtheranoe  of  such  oom- 
mon  dealgii.  Oard  v.  State,  7  West.  Bep.  88, 100  Ind. 
m;  McKee  V.  8tate,0  West.  Rep. 888,  111  Ind.  878. 
See  WiUiams  v.  State.  47  Ind.  688:  Jones  v.  State,  64 
Ind.  473;  Walton  v.  State,  W  Ind.  9;  Archer  v.  State* 
4  West.  Bep.  726, 106  Ind.  486;  1  GreenL  Ev.  9 IIL 

All  persona  engaged  therein  win  be  guilty  of  con- 
spiracy, whether  actually  present  at  the  commto- 
slon  of  any  not  of  violence  or  not.  Newman  v. 
Com.  (Pa.)  6  Gent.  Bep.  487. 

MSvidenee^  aesU  and  dedoratfons. 

When  evldeooe  has  been  adduced  prima  facie 
"••TtMifiihlng  a  conspiracy  among  the  several  de- 
fendants, the  acta  and  declarations  of  each  in  fur- 
theranoe of  the  common  design  are  the  acts  and 
dedaratloos  of  alL  Spies  v.  People,  10  West.  Bep. 
no,  18  IIL  1;  Williams  v.  State,  81  Ala.  1;  Brown  v. 
Herr.  £1  Neb.  118;  Oard  v.  State,  7  West.  Bep.  81, 109 
Ind.  415:  State  v.  Glidden,  3  New  Bug.  Bep.  848.  66 
Conn.  40;  Tucker  v.  Finch,  06  Wis.  17;  Owens  v. 
8ute,16  Lea,l. 
12L.R.A, 


The  same  rule  as  to  the  admission  of  acts  or  dec- 
larations of  one  conspirator  applies  in  criminal  as 
in  civil  oases.  Card  v.  State,  guvrtk,  citing  Smith  v* 
Freeman,  71  Ind.  86;  Hogue  v.  McClintock,  76  Ind. 
806;  Wolfe  v.  Pugh,  101  Ind.  288;  Daniels  v.  McGin- 
nis,  07  Ind.  648. 

Only  those  declarations  are  admissible  which 
were  made  during  the  progress  of  the  conspiracy 
and  in  furtheranoe  of  its  objects.  United  States  v. 
aunnell,  8  Cent.  Bep.  704, 6  Mackey,  106;  Card  y. 
State,  auprcL 

When  the  common  design  has  been  consum- 
mated, nothing  said  or  done  by  one  oan  affect  the 
others.  Owens  v.  State,  supra,  citing  1  Wharton, 
Crim.  Law,  9  "Htt;  1  GreenL  Bv.  9  lU. 

It  is  discretionary  to  admit  proof  of  declarations 
before  proof  of  conspiracy.  Spies  v.  People,  10 
West  Rep.  701, 1»  IIL  1,  citing  SUte  v.  Winner,  17 
Kan.  208;  1  GreenL  Bv.  9  HI;  Bosooe,  Cr.  Ev.  7th  ed. 
p.  415. 

Evidence  Is  admissible  of  a  conversation  between 
five  or  six  memtiers  of  the  union,  which  inaugu- 
rated and  prosecuted  the  boycott,  that  they  were 
to  pay  fifty  cents  a  week  for  the  expense  of  the 
boycott,  and  that  it  would  be  paid  for  by  the  com- 
pany.   State  V.  Glidden,  suprci. 

One  conspirator  cannot  testify  for  another.  A 
continuance  will  not  be  given  to  allow  one  conspir- 
ator who  is  evading  arrest  to  testify  for  another. 
Lisle  V.  Com.  SSKy.  26a 

Joint  assent  of  minds  may  be  established  by  cir- 
cumstantial evidence.  Spies  v.  People,  supra,  cit- 
ing 8  Bishop,  Crim.  Law,  9 100,  and  note  7. 
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at  any  time  visited  said  firms  or  any  other  per- 
sons in  regard  to  the  differences  oetween  the 
complainant  and  the  said  Union,  or  its  mem- 
bers. Nor  has  said  Union,  or  its  members,  in 
any  manner,  throagh  its  committees  or  agents, 
threatened  said  firms  or  any  other  persons  as 
complainant  has  alleged  in  his  affidavit ;  nor 
has  said  Union,  or  any  committee  therefrom, 
or  any  of  its  members,  so  far  as  is  known  to 
affiants,  in  any  wise  interfered  with  the  print- 
ers employed  by  the  complainant,  or  with  any 
of  his  employ^. 

They  deny  that  any  committee,  officer  or 
agent  of  the'Union  has  at  any  time  visited  the 
firm  of  Mabley  &  Carew,  or  the  firm  of  Fech- 
heimer  Bros.  &  Co.,  in  respect  to  said  differ- 
ences, or  threatened  said  firms,  or  either  of 
them,  in  any  manner,  through  committees  or 
agents,  as  is  charged  upon  hearsay  in  the  affi- 
davit of  Henry  M.  Davis. 

They  further  deny  that  the  posters,  circulars 
and  other  publications  mentioned  in  complain- 
ant's affidavit  contained  or  were  intended  to 
express  any  threats  or  to  seek  by  intimidation 
to  interfere  with  the  business  of  the  complain- 
ant. They  affirm  that  said  posters  and  circu- 
lars and  other  publications  were  intended  to 
present,  and  did  in  fact  present,  reasons  why 
they  should  give  their  patronage  to  and  employ 
the  members  of  said  Typographical  Union'; 
and  to  those  employers  who  were  friendly  to 
and  willing  to  employ  members  of  said  Union 
and  like  unions  of  organized  labor. 

Defendants  also  file  the  affidavit  of  Henir 
Curtin,  the  advertising  manager  of  Mabley  & 
Carew,  and  of  Ed.  Renau,  advertising  man- 
ager of  Fechheimer  Bros.,  who  say  that  they 
have  read  the  affidavit  of  Henry  M.  Davis,  and 
that  it  is  not  true  that  they  or  their  firm  were 
threatened  by  said  Union,  or  any  committee 
thereof,  with  the  loss  of  patronage  if  they  con- 
tinued to  advertise  in  The  Covington  Common- 
wealth, and  they  deny  that  they  so  stated  to 
Davis. 

Appended  to  the  affidavit  of  Renau  is  the 
affidavit  of  Jacob  8.  Fechheimer,  of  the  firm  of 
Fechheimer  Bros.  A  Co.,  and  with  Renau  in 
charge  of  the  advertising  matters  of  said  firm. 
He  states  that  he  has  read  Benau's  affidavit,  and 
that  it  is  true  in  its  statements  of  facts. 

Messrs,  Sinrall  ft  Maek  and  James  W« 
BnraA  for  complainant 

Med9rs,  Kittredi^e  ft  Wilby  for  defend- 
ants. 

Saffe,  J.,  delivered  the  following  opinion  : 
After  the  presentation  of  the  facts  upon  the 
hearinff  of  the  motion,  the  court  called  upon 
counsel  for  the  defendants  to  state  the  grounds 
of  their  objections  to  the  granting  of  an  in- 
junction. They  first  challenged  the  jurisdic- 
tion in  equity,  citing  Kidd  v.  JBorry,  28  Fed. 
Rep.  778 ;  New  York  J.  G.  Boe.  v.  Soouvelt,  7 
Daly.  188, 190;  Prudential  Auur,  Co,  y,  Knott, 
L.  R.  10  Ch.  142;  Biehter  v.  Journeymen  TaO- 
ors  Union,  24  Weekly  Law  Bulletin,  189; 
Mayer  Y.  Journeymen  Stonecuttere  Asao.  (N.  J.) 
20  Atl.  Rep.  492 :  Mogul  8. 8.  Ch.  v.  McGregor, 
L.  R.  15  Q.  B.  Div.  476,  and  Mooree  v.  Briek- 
layere  Union,  No.  1,  28  Weekly  Law  Bulletin, 
48. 

Kidd  V.  Horry,  supra,  was  an  application  to 
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restrain  the  defendant  by  injunction  from  pub- 
lishing certain  circulars  alleged  to  be  libelous 
and  injurious  to  complainants'  patent-rights 
and  business,  and  from  making  and  uttering 
libelous  and  slanderous  statements  concerning 
the  validity  of  complainants'  letters-patent  or 
their  title  thereto,  or  concerning  their  business, 
during  the  pendency  of  a  suit  to  restrain  the 
infringement  of  said  patents.  Justice  Bradl^, 
who  decided  the  case,  in  the  course  of  liis  opin- 
ion said  that  the  application  rested  principally 
upon  a  line  of  recent  English  authorities, 
which  depended  on  certain  Acts  of  Parliament, 
and  not  on  the  general  principles  of  equity 
jurisprudence,  but  that  neither  the  statute  law 
of  this  country,  nor  the  well  considered  judg- 
ment of  a  court,  had  introduced  this  new 
branch  of  equity  Into  our  jurisprudence. 
''There  may  be  a  case  or  two  looking  that  way, 
but  none  that  we  deem  of  sufficient  authority 
to  justify  us  in  assuming  the  jurisdiction.  .  .  . 
We  do  not  think  that  the  enstence  of  malice 
in  publishing  a  libel,  or  uttering  slanderous 
words,  can  make  any  difference  in  the  ^uris- 
dictk>n  of  the  court.  Malice  is  charged  in  al- 
most every  case  of  libel,  and  no  cases  of  au- 
thority can  be  found,  we  think,  independent  of 
statutes,  in  which  the  power  to  issue  an  injunc- 
tion to  restrain  a  libel  or  slanderous  words  has 
ever  been  maintained,  whether  malice  was 
charged  or  not." 

This  case  was  approved  and  followed  in  Bal- 
timore Wheel  Co,  v.  Bemie,  29  Fed.  Rep.  95.  by 
Judges  Colt  and  Carpenter,  in  the  United  States 
Circuit  Court  of  Massachusetts.  To  the  same 
effect,  see  Boston  Diatite  Co.  v.  Florence  Mfg. 
Co,  114  Mass.  69.  Mr,  Justice  Gray  was  then 
the  chief  justice  of  the  Supremie  Court  of 
Massachusetts,  and  pronounced  the  opinion, 
holding  that  "the  jurisdiction  of  a  court  of 
chancery  does  not  extend  to  cases  of  libel  or  of 
slander  or  of  false  representations  as  to  the 
character  or  quality  of  the  plaintiiTs  property, 
or  as  to  his  title  thereto,  which  involve  no 
breach  of  trust  or  of  contract."  Upon  the  au- 
thority of  this  case,  and  of  Prudential  Assur. 
Co,  V.  Knott,  the  Supreme  Court  of  Massachu- 
setts held  in  Whitehead  v.  Kitson,  119  Mass. 
484,  that  there  was  no  jurisdiction  in  equity  to 
restrain  a  person  falsely  representing  that  the 
plaintiff's  patent  infringed  a  ^tent  owned  by 
himself,  and  thereby  detemn^  others  from 
purchadng  the  plaintiff's  invention. 

The  case  in  7  Daly  was  upon  a  motion  to  va> 
cate  a  preliminary  injunction,  which  bad  been 
granted,  restraining  the  defendants,a8  membcatB 
or  visitors  of  the  state  board  of  charities,  from 
publishing  the  proceedings  before  them  in  their 
inspection  and  examination,  under  the  Statute, 
of  the  affairs  and  conduct  of  the  complainant 
and  its  officers,  which  proceedings,  it  waa 
averred,  were  secret  and  ex  parte,  the  society 
having  been  excluded  from  being  present  by 
counsel,  and  not  allowed  to  cross-examine  wit- 
nesses or  produce  testimony  on  its  own  behalf, 
or  to  know  even,  except  from  the  publications 
of  the  proceedings,  what  charges  were  made 
against  It  or  its  officers.  The  court  held  Uiat, 
conceding  the  facts  as  stated,  and  that  the  mat- 
ter published  was  defamatory  and  libelous,  the 
defendants  could  not  be  restrained  by  a  court 
of  equity,  and  that  those  injured  most  seek 
their  remedy  by  a  civil  action,  or  by  an  indict- 
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ment  in  the  criminal  courto;  the  exercise  of 
ftoy  equitable  Jurisdiction  to  restrain  publica- 
tions being  repngnaDt  to  tfae  constitutional  pro- 
Tision  tliat  every  citizen  may  fairly  speak, 
iFrite  and  publish  his  sentiments  on  all  sub- 
jects, being  responsible  for  the  abuse  of  that 
right,  and  that  no  law  should  be  passed  to  re- 
strain the  liberty  of  speech  and  ox  the  press. 

In  Prudential  Amur.  Oo.  y.  Knott  the  court 
was  asked  to  restrain  the  publication  of  a 
mmphlet  which,  it  was  charged,  contained 
false  statements  of  the  rates  of  premium 
charged  by  complainant,  and  represented  the 
company  as  i)eing  managed  with  reckless  ex- 
travagance, and  as  being  in  a  state  of  insolv- 
ency, and  unable  to  fulfill  its  engagements;  and 
it  was  averred  that  the  continued  publication 
would  be  very  injurious  to  the  company's 
credit,  and  comd  not  fail  greatly  to  damage  its 
business  and  diminish  its  profits.  Hall,  K.  C7., 
refused  to  grant  an  injunction,  and  the  plain- 
tiff, by  way  of  appeal,  applied  to  Lord  Cairns, 
L,  C,  who  held  that  there  was  no  ground 
whatever  for  the  interference  of  the  court;  that 
if  the  publications  did  not  amount  to  libels,  and 
were  therefore  innocuous  and  Justifiable  in  the 
eye  of  the  court  of  common  law,  he  was  at  a 
loss  to  understand  upon  what  principle  the 
court  of  chanceiy  could  interfere;  and  if,  on 
the  other  hand,  the  comments  were  libelous, 
it  was  clearly  settled  that  the  court  of  chancery 
had  no  Jurisdiction  to  restrain  their  publica- 
tion. 

In  Eichter  v.  Journeymen  TailoT$'  Union  a 
similar  rule  was  applied.  In  that  case  the  re- 
tition  set  forth  that  the  defendants  unlawfully 
combined  and  conspired  to  break  up  and  de- 
stroy plaintiffs  business,  and  that  in  order  to 
accomplish  that  purpose  they  maliciously  com- 

gelled  plaintilTs  employee  to  quit  working  for 
im,  and  prevented  others  from  working  for 
him.  The  means  by  which  this  was  accom- 
plished were  not  specified.  "Whether  it  was 
done  by  moral  suasion,  by  argument,  by  rea- 
son or  by  intimidation  and  violence,  'is  not 
shown  by  either  the  petition  or  the  evidence." 
All  that  did  appear  was  that  the  defendants 
printed  and  published  circulars,  and  that  the 
plaintiff  had  lost  customers  because  the  latter 
had  beard  that  plaintiff  was  employing  scab 
or  inferior  tailors.  It  was  not  shown  from 
what  source  the  alienated  customers  derived 
their  information,  but  it  was  assumed  by  coun- 
sel for  the  plaintiff  that  it  was  from  the  circu- 
lars. The  court  held  that  the  only  question  be- 
fore it  was  whether  it  could  enjoin  the  publica- 
tion of  a  libel,  and  that  the  only  remedy  against 
such  publication  was  at  law.  To  the  same  ef- 
fect is  Mayer  Y,  Journeymen  Stone- Cutten*  Aeeo, 
Indeed,  the  law  as  stated  in  all  these  cases  is  so 
thoroughlv  established  as  to  be  beyond  contro- 
versy, and  it  is  not  necessary  to  refer  more  par- 
ticularly to  other  cases  citea  in  support  ox  it. 
Franeie  v.  FUnn,  118  U.  8.  886, 80  L.  ed.  165. 
is  quite  as  strong  an  authority  as  any  cited. 

The  question  with  wbi,ph  we  have  to  deal  is 
whether  this  case  falls  within  the  rule.  That 
the  defendant,  the  Typographical  Union,  set 
on  foot  a  boycott  against  the  complainant,  as 
stated  in  the  bill,  and  in  the  aflSdavits  on  file, 
is  not  denied.  That  this  boycott  was  to  be  en- 
forced by  threatening  loss  of  business  to  those 
who,  having  no  connection  with  the  Union, 
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should  continue  to  advertise  with,  or  in  any 
way  patronize,  the  complainant,  is  clearly 
shown.  True,  it  is  claimed  that  no  threats 
were  used;  but  the  language  of  the  circulars 
has  no  doubtful  meaning.  The  affidavits  on 
file  show  that  it  was  perfectly  understood  by 
those  who  received  them ;  and  the  circumstances 
indicate  that  it  was  intended  that  it  should  be 
so  understood.  In  Brace  v.  Bwine  (Pa.),  18  R. 
R  &  Corp.  L.  J.  661,  it  was  held  that  the  word 
"boycott"  is  in  itself  a  threat.  "In  popular 
acceptation  it  is  an  organized  effort-to  exclude 
a  person  from  business  relations  with  others, 
by  persuasion,  intimidation  and  other  acts 
whidi  tend  to  violence,  and  thereby  coerce 
him,  through  fear  of  resulting  injury,  to  sub- 
mit to  dictation  in  the  management  of  his  af- 
fairs." But  it  is  insisted  for  the  defendants 
that  every  representation  of  fact  contained  in 
their  hand-bills  and  circulars  is  true;  that  is  to 
say,  that  the  complainant  had,  in  1888,  broken 
with  the  Typographical  Union,  discharged  all 
union  employe,  and  had  since  that  date  em- 
ployed only  those  who  were  not  meml)ers  of 
the  Union;  and  that  after  repeatedly  promising 
to  unionize  his  office  he  had  finally,  in  Septem- 
ber, 1890,  refused  to  do  so,  and  declared  that 
he  would  not  eniploy  any  person  who  was  con- 
nected with  the  Union.  All  these  are  conced- 
ed facts.  Therefore,  argue  counsel  for  the  de- 
fendants, this  is  only  a  case  of  lawful  compe- 
tition. The  complainant  having  declared  that 
he  would  not  employ  any  member  of  the 
Union,  the  Union  had  a  right  to  say  that  its 
members  would  not  patronize  the  complain- 
ant. Nobody  disputes  tJhat  proposition.  If 
that  were  all  that  is  involved  in  this  case,  there 
would  be  nothing  for  the  court  to  act  upon. 
But  it  is  not  all  by  any  means.  Instead  of 
"fair,  although  sharp  andbitter,  competition," 
as  is  contended  by  counsel,  it  was  an  attempt, 
by  coercion,  to  destroy  all  competition  affect- 
ing the  Union.  It  was  an  organized  conspiracy 
to  force  the  complainant  to  yield  his  right  to 
select  bis  own  workmen,  and  submit  himself 
to  the  control  of  the  Union,  and  allow  it  to 
regulate  prices  for  him,  and  to  determine  whom 
he  should  employ  and  whom  discharge.  In 
otiier  words,  it  was  and  is  an  organized  effort 
to  force  printers  to  come  into  the  Union,  or 
be  driven  from  their  calling  for  want  of  em- 
ployment, and  to  make  the  destruction  of  the 
complainant's  business  the  penalty  for  his  re- 
fusing to  surrender  to  the  Union.  Whatever 
moral  obligation  may  have  been  incurred  by 
complainant  by  reason  of  his  promises  to  union- 
ize his  office,  they  were  wholly  without  con- 
sideration, and  they  amount  to  nothing  what- 
ever in  law  or  In  equity. 

No  case  has  been  cited  where,  upon  a  proper 
showing  of  facts,  an  unsuccessful  appeal  has 
been  made  to  a  court  of  chancery  to  restrain  a 
boycott.  The  authorities  are  all  the  other 
way.  At  common  law  an  agreement  to  con- 
trol the  will  of  employers  by  improper  molesta- 
tion was  an  illegal  conspiracy.  In  New  York 
it  has  been  held  that  the  "boycott"  is  a  con- 
spiracy in  restraint  of  trade.  People  v.  Wilzig, 
4  N.  Y.  Crim.  R.  408:  People  v.  Eostka,  Id. 
439.  So  also  in  Virginia:  Com  v.  Shelton,  11 
Va.  L.  J.  824.  And  in  Connecticut:  State  v. 
Olidden,  65  Conn.  46,  8  New  £ng.  Hep.  840. 
AndhiEngland:    Iieg,Y,  Barrett,  18L.  J.  480. 
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In  JBhnaek  y.  Kane,  84  Fed.  Rep.  47,  the 
United  States  Circuit  Ck>urt  for  the  Northern 
District  of  DlinoiB  held  that  equity  had  juris- 
diction to  restrain  an  attempted  intimidation 
hy  one  i^uing  circulars  threatening  to  hring 
suits  for  infringement  against  persons  dealing 
in  a  competitor's  patented  article,  the  bill 
charging,  and  the  proof  showing,  that  the 
charges  of  infringement  were  not  made  in  good 
faith,  but  with  malicious  intent  to  injure  com- 
plainant's business.  Judge  Blodgett  recog- 
nized, in  his  decision,  the  authority  of  Kidd  y. 
Eorry  and  Baltimore  Whed  Co.  y.  Bemie,  cited 
for  the  defendants  in  this  case,  but  said  that 
the  case  before  him  was  fairly  different  and 
distinguishable  from  those  cases  in  a  material 
and  yftal  feature.  In  those  cases  the  interfer- 
ence of  the  court  was  sought  to  restrain,  the 
publication  of  libelous  attacks  upon  the  prop- 
erty of  the  complainant  In  JBmaek  y.  Eane 
the  gist  of  the  complaint  was  that  the  publica- 
tions were  only  means  employed  to  carry  into 
effect  a  malicious  intent  to  injure  and  destroy 
the  complainant's  business.  Judge  Blodgett 
said:  **f  cannot  belieye  that  a  man  is  remedi- 
less against  persistent  and  continued  attacks 
upon  his  business,  such  as  haye  been  perpe- 
trated by  these  defendants  against  the  com- 
plainant, as  shown  by  the  proofs  in  Uiis  case. 
It  shocks  my  sense  of  justice  to  say  that  a  court 
of  equity  cannot  restnun  systematic  and  meth- 
odical outrages  like  this  by  one  man  upon  an- 
other's property  rights.  If  a  court  of  equity 
cannot  restrain  an  attack  like  this  upon  a  man's 
business,  then  the  party  is  certainly  remediless, 
because  an  action  at  law,  in  most  cases,  would 
do  no  good,  and  ruin  would  be  accomplished 
before*  an  adjudication  would  be  reached. 
True,  it  may  be  said  that  the  injured  party  has 
a  reinedy  at  law;  but  that  might  imply  a  mul- 
tiplicity of  suits,  which  equity  often  interposes 
to  relieye  from.  But  the  still  more  cogent 
reason  seems  to  be  that  a  court  of  equity  can, 
by  its  writ  of  injunction,  restrain  a  wronff- 
doer,  and  thus  prevent  injuries  which  couM 
not  be  fully  redressed  by  a  yerdict  and  judg- 
ment for  damages  at  law.  Redress  for  a  mere 
personal  slander  or  libel  may  perhaps  properly 
lie  left  to  the  courts  of  law,  because  no  false- 
hood, howeyer  ffrossand  malicious,  can  wholly 
destroy  a  man^  reputation  with  those  who 
know  him;  but  statements  and  charges  intend- 
ed to  frighten  away  a  man's  customers,  and 
intimidate  them  from  dealing  with  him,  may 
wholly  break  up  and  ruin  him  financially  with 
no  adequate  remedy  if  a  court  of  equity  cannot 
afford  protection  by  its  restraining  wnt.'* 

This  is  a  dear  and  forcible  statement  of  the 
law,  and  is  in  accord  with  the  general  current 
of  authority. 

How  stronely  it  applies  in  this  case  may  be 
readily  seen  by  referring  to  the  editorials  in 
the  Bulletin,  the  orean  of  the  (Jnion,  and  to 
the  hand-bills  and  circulars  set  forth  in  the 
statement  of  facts.  The  editorial  in  the  Bul- 
letin of  December  1  declares  that  the  boycott 
"is  still  on,  and  will  be  until  the  proprietor  of 
the  'rat'  sheet  employs  union  men."  It  re- 
quests *'all  E.  of  L.  assemblies,  unions  and 
workingmen  to  bear  in  mind  that  Mr.  Casey 
refused  to  employ  or  in  any  way  recognize  or- 
ganized labor."  It  asks  their  aid  In  compel- 
ling complainant  to  recognize  the  rights  oi  la- 
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bor  by  withdrawing  their  patronage  from  his 
paper,  and  if  possible  let  him  know  why.  It 
caOs  upon  them  not  to  patronize  any  merchants 
who  advertise  in  complainant's  newspaper, 
and  if  they  see  the  paper  in  any  place  of  business 
to  refuse  to  buy  goods  unless  the  merchant 
immediately  stops  the ''rat"  sheet.  The  com- 
munication sent  by  the  Union  on  the  8d  of  No> 
yember  to  Messrs.  Griffin,  agents  for  the  sale 
of  complainant's  paper,  contains  the  following: 

"ThisUifion  will  oonsider  it  a  great  favor 
for  you  to  give  up  the  agency  of  The  Common- 
wealth. If  you  do  not  do  so,  we  will  have  to 
consider  yuu  the  enemy  of  organized  labor." 

These  are  fair  samples,  anathey  indicate  the 
method  by  which  the  boycott  was  to  be  made 
effective.  Yet  counsel  say  that  there  were  no 
threats;  that  the  defendants  were  only  exercis- 
ing their  oonstituiional  right  to  freely  speak, 
and  publish  their  opinions;  that  what  defend- 
ants have  done  is  a  necessary  and  natural  and 
proper  incident  of  bitter,  but  yet  lawful,  com- 
petition, and  that  this  was  only  fair  argument 
and  persuasion.  These  propositions  are  in 
direct  conflict  with  decisions  made  long  ago. 
and  recognized  in  all  subsequent  cases.  In  Ser 
v.  Eccles,  1  Leach^  274,  the  defendants  were 
indicted  for  conspiring  to  impoverish  a  taik>r» 
and  by  direct  means  to  prevent  him  from  ear- 
lying  on  his  trade.  They  were  convicted,  and 
upon  a  motion  in  arr^t  of  judgment  it  was  ob- 
jected that  the  indictment  ooght  to  have  stated 
the  acts  that  were  committed  to  impoverish  the 
tailor  and  to  prevent  him  from  carrying  on  bis 
trade  in  order  that  the  defendants  mig^t  there- 
by have  notice  of  the  particular  charges  they 
were  called  upon  to  answer.  But  Lord  Mans- 
field, without  hearing  the  prosecution,  said  that 
that  was  certainly  not  necessary.  '  'The  offense 
does  not  consist  in  doing  the  acts  by  which  the 
mischief  is  effected,~for  the^  majr  be  perfectly 
indifferent,— but  the  oonspirmg  with  a  yiew  to 
effect  the  intended  mischief  by  any  means. 
The  illegal  combination  is  the  gist  of  the 
offense."  See  also  i20  Waba^  R.  Co.  24  Fed. 
Rep.  217.  In  that  case  the  following  notice 
was  sent  to  various  foremen  of  the  shops  of  the 
railroad  company,  during  a  strike  organized  to 
resist  a  reduction  of  wages,  the  railroad  com- 
pany being  at  that  time  in  the  hands  of  a  receiv- 
er appointed  by  the  United  States  circuit 
court: 

"  'Office  of  Local  Committbb. 

'"June  17,  1885. 

"  * ,  Foreman :    You  are  requested  to 

stay  away  from  the  shop  until  the  present  dif- 
ficulty is  settled.  Your  compliance  with  this 
will  command  the  protection  of  the  Wabash 
employes.  But  in  no  case  are  you  to  consider 
this  an  intimidation.' 

"Held,  that  this  was  an  unlawful  interference 
with  the  management  of  the  road  by  the  rec^iv> 
er,  and  a  contempt  of  court,  for  which  the 
writer  should  be  punished." 

The  court,  in  passing  upon  the  case,  ssid: 
"The  statement  in  all  these  notices  that  they 
are  not  to  be  taken  as  intimidations  goes  to 
show  beyond  a  doubt  that  the  writer  knew  he 
was  violating  the  law,  and  by  this  subterfuge 
sought  to  escape  its  penalty." 

In  Xfnited  States  v.  Kane,  23  Fed.  Rep.  748» 
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J^tdge  Brewer,  after  slating  that  "every  man 
has  a  right  to  work  for  whom  he  pleases,  and 
go  where  he  pleases,  provided  in  so  doins  he 
does  not  trespass  on  the  rights  of  others,  by 
way  of  illustrating  what  is  a  threat,  supposes 
that  one  of  two  workmen  is  discharged.  The 
other  is  satisfied  with  his  employment  and 
wishes  to  stay.  The  discharged  workman 
comes  with  a  large  party  of  his  friends,  armed 
with  revolvers  and  mussets,  and  says:  "Now 
my  friends  are  here— you  better  leave—I  re- 
quest you  to  leave."  In  terms  there  is  no 
threat,  but  it  is  a  request  backed  by  a  demon- 
stration of  force,  intended  and  calculated  to  in- 
timidate, and  the  man  leaves  really  because  he 
is  intimidated.  A^in,  armed  robbers  stop  a 
coach.  One  of  their  number  politely  requests 
the  passengers  to  step  out  and  band  over  their 
valuables,  and  they  do  so.  To  the  charge  of 
robbery  the  defense  is  made  that  there  was  no 
violence;  there  were  no  threats;  there  was  only 
a  polite  request,  which  was  complied  with. 
The  court  said  that  any  Judge  who  would  rec- 
ognize such  a  defense  deserved  to  be  despised, 
and  the  court  was  right. 

In  State  v.  Qlidden,  cited  hereinbefore,  Ju^ 
Carpenter,  speaking  for  the  Supreme  Court  of 
Connecticut,  states  that  the  defendants  said  in 
effect  to  the  publishing  company:  "Tou  shall 
discharge  men  you  have  in  your  employ,  and 
you  shul  hereafter  employ  only  such  men  as 
we  shall  name,  it  is  true,  we  have  no  interest 
in  your  business;  we  have  no  capital  invested 
therein;  we  are  in  no  wise  responsible  for  its 
losses  or  failure;  we  are  not  directly  benefited 
by  its  success;  and  we  do  not  participate  in  its 
profibi— yet  we  have  a  ri^t  to  control  its  man- 
agement, and  compel  you  to  submit  to  our  die* 
tation." 

The  court  said  that  the  bare  assertion  of 
such  a  right  was  startling;  that,  if  it  existed, 
all  business  enterprises  were  alike  subject  to 
the  dictation  and  control  of  those  who  asserted 
it,  and  upon  the  same  principle  and  for  the 
same  reason  the  right  to  determine  what  busi- 
ness men  shall  engage  in,  and  when  and 
where  and  how  it  shall  be  carried  on,  will  be 
demanded,  and  must  be  conceded  to  assoda- 
tiona  of  workingmen  of  the  class  of  those 
whom  it  would  be  necessary  to  employ.  The 
opinion  in  this  case,  although  the  case  itself 
arose  upon  an  indictmeut  for  conspiracy,  is  a 
well-considered  discussion  of  the  law  with  re- 
lation to  boycotting.  See  also  Old  Dominion 
a.  8,  Co.  V.  McEenna,  80  Fed.  Rep.  48. 

In  th^  light  of  these  auUiorities  it  is  idle  to 
talk  about  the  defendants'  acts  and  publications 
as  mere  incidents  of  a  competition  set  on  foot 
by  complainant's  declaration  that  he  would  not 
employ  union  printers;  that  the  publicatioDS 
are  shielded  by  constitutional  guaranties;  or 
that,  viewed  in  the  most  unfavorable  light, 
they  are  nothing  more  than  libels,  and  the  only 
remedy  for  any  mjury  resulting  is  by  an  action 
at  law. 

It  is  claimed  that  the  recital  in  the  affidavit 
of  Davis  of  what  was  said  to  him  by  the  man- 
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agers  of  the  advertising  department  of  Mabley 
&  Carew  and  of  Fechheimer  Bros.  &  Co., 
when  they  withdrew  their  patronage  from  The 
Commonwealth,  to  wit,  that  it  was  because  they 
had  been  visited  by  a  committee  of  the  Typo- 
graphical Union,  and  were  threatened  with  the 
loss  of  business,  ought  not  to  be  considered, 
because  it  is  hearsay. 

There  are  two  answers  to  this  claim: 

Fimt.  What  was  said  is  clearly  admissible  as 
part  of  the  res  geita,  to  show  the  state  of  mind 
of  the  persons  in  doing  the  act  which  their 
declarations  acoompanim. 

Second.  Upon  the  hearing  of  a  motion  for  a 
preliminary  injunction,  the  rules  of  evidence 
are  applied  less  strictly  than  upon  the  final 
hearing  of  the  cause,  and  consequently  evidence 
that  would  not  be  competent  m  support  of  an 
application  for  a  perpetual  injunction  should 
be  admitted.  Buck  y.  Hermamte,  1  Blatchf. 
822;  Matthew  v.  Iron  Clad  Mfg.  Co.  19  Fed. 
Rep.  821.  The  reason  for  the  rule  is  plain. 
Probability  of  right  is  sufficient  to  authorize  a 
preliminary  injunction.  In  many  cases  it  is 
granted  to  preserve  property  in  etatu  quo  dur- 
mg  the  pendency  of  a  suit  in  which  the  rights 
to  it  are  to  be  decided,  and  that  without  ex- 
pressing, and  oftentimes  without  having  the 
means  of  forming,  any  opinion  as  to  such 
rights.  Oreat  Western  B.  Co.  v.  Birmingham 
d  0.  J.  R,  Co.  2  Phil.  Ch.  S^. 

The  rule,  with  the  reason  for  it,  applies  with 
peculiar  force  when  it  is  sought  to  exclude  the 
statements  referred  to  from  consideration. 
The  advertising  managers  made  haste  to  deny 
that  any  threats  were  uttered  to  them  by  any- 
body representing  the  Typographical  Union. 
They  did  not.  however,  set  forth  what  was 
said,  nor  did  they  deny  that  they  withdrew 
their  advertisements  from  The  Commonwealth, 
nor  intimate  any  reason  for  so  doing  other  tban 
that  stated  by  Davis.  It  is  not  now  the  proper 
occasion  to  consider  fully  what  promptea  their 
denials.  That  should  be  reserved  until  the 
final  hearing,  after  full  opportunity  to  cross- 
examine  Davis  upon  the  one  hand,  and  the  ad- 
vertising managers  who  made  the  denials  upon 
the  other  hand,  and  to  present  to  the  court  a 
full  showinff  of  all  that  was  said  when  they 
were  called  upon  by  the  committee  of  the 
Union.  According  to  the  logic  of  counsel  for 
defendants  almost  anything  mi^bt  have  been 
said  without  precluding  the  denials. 

I  have  made  the  statement  of  the  facts  as 
tbey  are  set  forth  in  the  bill  and  affidavits  quite 
full,  and  have  entered  somewhat  at  length  up- 
on the  discussion  of  the  questions  involved, 
because  of  the  request  by  counsel  on  both 
sides  for  a  full  statement  of  the  case,  with  the 
reasons  of  the  courts  for  its  conclusions,  inas- 
much as  the  decision  upon  the  motion  may 
practically  settle  the  entire  controversy  between 
theparties. 

The  motion  for  a  temporary  injunction,  to 
continue  in  force  until  the  final  decree  in  this 
cause,  will  be  granted. 


North  Cabolina  Sufbbkb  Oottrt. 
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STATE   of  North    Carolina,  ex  rd.   Stacey 
VAN  AMRINGE,  Appt, 

John  D.  TAYLOR. 
( N.C ) 

1«  An  eleetton  is  not  Talld,  although  oon- 
daoted  fairly  and  honestly,  if  the  statutory  pro- 
▼isiocs  and  rules  are  not  sabetantially  observed. 

8.  A  mere  intrader*  irho  witlumt  color 
of  anthori^  simply  MMmmes  to  act  as 
an  officer,  te  not  an  officer  de  facto,  where  the 
public  knew  or  oufftat  to  know  that  he  is  a  usurp- 
er and  his  acts  are  absolutely  void  for  all  pur- 
poses. 

8«  An  election  held  by  a  mere  neurper 
of  the  office  of  registrar,  who  had  fraudu- 
lently obtained  the  books  and  set  up  his  daim  to 
the  office  for  the  first  time  on  election  day,  when 
the  lawful  registrar  publicly  demanded  the  re- 
turn of  the  books,  is  void. 

(Bfarch2i,ld01.) 

APPEAL  by  relator  from  a  judgment  of 
the  Superior  Court  for  New  Hanover  Coun 
ty  in  favor  of  defendant  in  an  action  brought 
to  contest  defendant's  alleged  election  to  the 
office  of  clerk  of  the  Superior  Court  for  New 
Hanover  County.    Affirmed. 

Statement  by  Merrimon,  Ch,  J.: 
The  relator  alleges  in  his  complaint  that  he 
was  duly  elected  clerk  of  the  Superior  Court 
of  the  Countv  of  New  Hanover  at  the  regular 
election  held  in  that  county  in  November  of 
1890;  that  nevertheless  the  county  canvassing 
board  of  that  countv  falsely  and  wrongfully 
ascertained  and  declared  that  the  defendant, 
who  was  his  competitor  at  the  said  election, 
was  dulv  elected  to  said  office,  and  afterwards 
he  was  inducted  into  and  now  holds  and  exer- 
cises and  receives  the  fees  and  emoluments 
thereof,  and  refuses  to  surrender  the  same, 
etc. ;  that  the  said  board  so  ascertained  by  re- 
fusing to  count  the  vote  cast  at  Cape  Fear  pre- 
cinct, in  said  county,  which,  if  the  same  bad 
been  counted,  as  it  ought  to  have  been,  would 
have  given  him  a  lust  and  clear  majority  of 
the  whole  number  of  votes  cast  in  said  county, 
etc.  He  demands  Judgment  that  he  was  so 
duly  elected;  that  defendant  was  not;  that  he 
be  hiducted  into  office,  etc.  The  defendant 
denies  that  plaintiff  was  so  elected  clerk;  al- 
leges that  be  was;  admitothatif  the  vote  which 
puported  to  be  cast  at  the  said  Cape  Fear  pre- 
cinct had  been  lawful,  and  had  been  counted 
by  the  said  canvassing  board,  then  the  relator 
would  have  been  elected;  but  he  alleges  that 
the  said  election  at  said  precinct  was  absolutely 
void,  because  it  was  not  held  by  a  registrar 
and  Judges  of  election,  according  to  law,  etc. 
On  the  trial  the  court  submitted  to  the  Jury 
this  issue:  *'  Was  the  plaintiff,  relator.  S.  Van 
Amringe,  duly  elected  to  the  office  of  clerk  of 
the  Superior  Court  of  New  Hanover  County 


NOTB.— Offloer  de  facto.   See   notee  to  State  v. 
Lewis  (N.  C.)  U  L.  R.  A,  106;  State  v.  Peelle  and.)  8 
L.B.A.ae8. 
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on  the  4th  day  of  November,  1890,  and  is  be 
entitled  to  be  inducted  into  said  offioe?*'  There 
was  a  verdict  and  Judgment  for  the  defendant, 
and  the  relator  appealed  to  this  court,  aarigning 
as  grounds  of  error:  (2)  The  refusal  olT  the 
court  to  submit  issues  offered  by  tbe  relator. 
(4)  Charging  that  if  Thomas  obtained  tbe  rejir- 
istration  books  fraudulently  under  promiae  to 
return  them,  and  assumed  to  act  as  registrar, 
he  was  an  intruder,  and  had  no  authority,  and 
could  perform  no  lawful  official  act,  and  in 
consequence  the  election  held  by  him  and  his 
appointees  was  void.  (5)  In  charging  that  if 
they  found  that  Cowan  continued  to  act  as 
registrar,  and  employed  Thomas,  a  derk,  to 
assist  him,  and  that  Thomaa,  while  suBtainlng 
this  relation  fraudulently  obtained,  etc.,  as  set 
out  in  above  section  No.  4. 

Mr.  D.  Jju  Rns0oll»  for  appellant: 

Here  was  an  election  held  by  men  poaseasing 
the  insignia  of  office — the  books  and  the  boxes 
and  the  regular  polling  place.  The  Sectoral 
body,  composed  of  botn  parties,  recognized 
them  as  election  officers  by  casting  a  fall  vote. 
Qeneral  recognition  is  as  good  as  color  to  con- 
stitute a  de  facto  officer. 

State  V.  OarroU,  88  Conn.  449. 

Thomas  had  color  of  appohitment  to  ad  as 
registrar.  The  book  was  given  to  him  by  the 
lawful  registrar  "to  represent  him"  on  revision 
Saturday.  On  the  morning  of  his  appointment 
there  were  only  two  days  of  active  service  to  be 
performed  by  the  registrar— revision  Saturday 
and  election  day.  Thomas  was  appointed  to  act 
for  the  first  day  and  held  over  wrongfully  on  the 
second.  How  does  this  differ  in  principle  from 
the  oases  so  often  decided  when  the  acts  of  an 
officer  holding  over  after  expiration  of  hia  term 
have  been  upheld? 

Den  V.  Beddick,  4  Ired.  L.  808;  WUmb  v. 
Smith,  6  Wend.  281 ;  TTireadgiU  v.  OaroUna 
Cent.  B.  Co.  78  N.  C.  178. 

In  almost  every  reported  case  in  North  Car- 
olina  the  officer  whose  acts  have  been  asaaUed 
has  been  held  to  be  de  facto,  and  hence  hia  acts 
good  as  to  third  persons. 

See  iWtf  V.  McKee,  68  N.  C.  429;  8taU  v. 
TaU,  68  N.  C.  646;  People  y.  Staton,  78  N.  C. 
646;  Keeler  v.  If^etebem,  Phil.  L.  606. 

The  reasons  of  public  policy  upon  which  it 
is  held  that  the  acts  of  an  officer  de  facto  are 
not  to  be  called  in  question  coUaterall};.  but  are 
valid  as  to  third  persons,  may  apply  to  tbe  case 
where  such  an  officer  is  a  usurper  and  in  trwler. 

PetereOea  v.  BUme,  119  Mass.  467. 

In  face  of  the  evidence  of  the  de  facto  char- 
acter exhibited  by  Thomas  upon  the  day  of 
the  election  no  distinction  can  t>e  drawn  in  re- 
spect to  validity  betwixt  the  votes  of  those 
voters  that  day  who  did  and  those  who  did  not 
believe  him  to  be  the  legal  registrar. 

JeaeU  v.  OiOmi,  64^.  H.  18.  10  Am.  St. 
R^.  866. 

The  action  of  Thomas  at  the  day  of  revision 
made  his  action  on  the  day  of  election  repeated 
action  as  registrar.  And  Coleridge.  J, ,  in  Reg. 
V.  Murphy,^  Car.  &  P.  297,  809,  said  that  even 
one  previous  official  act  (and  that  by  an  officer 
who  had  no  insignia)  was  evidence  to  go  to  tbe 
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8ta^,  ex  rd.  Vah  Ajcbihob,  t.  Tatlor. 


iiuT  of  his  right  to  do  the  act  in  queetion;  and 
Id  haU  y.  BodffMns,  19  Me.  155,lM  Am.  Dec. 
742,  the  test  is  said  to  he  that  the  person  whose 
official  character  is  in  question  had  been  either 
"in  the  habit  of  acting,  or  had  acted." 

Meurs.  UarBden  Bellmpy  and  George 
&oiuitree»  for  appellee: 

An  election  held  bv  usurpers  is  void. 

Paine,  Elections,  §§  497,  499;  Blue  v.  Peter, 
40  Kan.  701. 

The  exercise  of  the  rif  ht  of  suffrage  shall  be 
prescribed  by  previous  law;  its  qualifications 
shall  be  prescribed  by  previous  law ;  the  manner 
of  its  exercise,  under  whose  supervision  (always 
sworn  officers  of  the  law),  is  to  be  prescribe. 
And  then  again  the  results  are  to  be  certified  to 
the  central  power  by  some  certain  rule,  bv  some 
known  public  officers  in  some  clear  and  definite 
form. 

Paine,  Elections,  p.  2. 

The  right  to  vote  is  not  a  "natural  right," 
protected  by  the  Bill  of  Righ  ts,  but  it  is  a  po- 
litical right,  the  creature  of  positive  law  and 
must  be  exercised  in  subordination  thereto. 

Minor  v.  ffappereett,  88  U.  8.  21  Wall.  162, 
22  L.  ed.  627;  Cooley,  Const.  Law,  p.  248  et 
seq.;  Foster  v.  8e(»rff,  16  Ohio  St.  684;  Cooley, 
Ck>nst.  Lim.  4th  ed.  761;  lyuther  v.  Borden,  48 
r.  S.  7  How.  1, 12  L.  ed.  681.  See  also  Saufifer 
v.  Haydan,  1  Nev.  76;  Peapte  v.  Wdier,  11  Cal. 
^:  Bright.  Elect  Cas.  448. 

The  election  will  be  void  if  held  by  improper 
persons,  persons  having  neither  right  nor  color 
of  right  to  hold  the  election. 

Bex  V.  Lute,  Strange,  1090;  Bright.  Elect. 
Cas.  451;  Jukerv,  Fieher,  20  Pa.  484;  Com.  v. 
County  Comre,  5  Rawle,  75. 

An  election  must  also  be  conducted  by  the 
proper  officers;  an  election  held  by  mere  in- 
truders, without  title  or  color  of  title,  may  be 
disregarded. 

Bright.  Elect.  Cas.  461;  Paine.  Elections,  p. 
826;  HcCrary,  Elections,  §  217. 

AU  official  acts  of  usurpers  are  void. 

Cooke  V.  Cooke,  Phn.  L.  688;  Keeler  v.  Nm 
Bern,  Id.  506;  FeopU  v.  Cook,  14  Barb.  289, 
8  N.  Y.  87:  P^opU  v,  WhiU,  24  Wend.  286. 

The  mere  assumption  of  office  is  insufficient 
to  make  one  an  officer  de facto. 

Hen.  VI.  pt.  8,  Act  I.  Scene  II.  See  Hick- 
man  v.  Jonee.  76  U.  S.  9  WaU.  200.  19  L.  ed. 
552;  WUUatMY.  Bruffy,  96  U.  S.  176,  24  L.  ed. 
716;  Stecene  v.  GHriffith,  111  U.  S.  48,  28  L.  ed. 
848;  Lambert  v.  Peojoie,  76  N.  Y.  287,  288;  Den 
V.  Reddick,  4Ired.  L  868:  feeler  v.  Nete  Bern, 
eupra;  Paine,  Elections,  p.  822.  note  6;  Parker 
V.  Kett,  1  Ld.  Raym.668;  Bexy,  Be^ordLetd, 
6  East,  866. 

There  can  be  no  officer  de  facto  where  there 
is  an  officer  de  jure  in  possession  of  the  office. 

Abbott  of  Fontein'e  Case,  4  Y.  B.  9  Hen.  VI. 
p.  25,  pi.  21;  Boardmanv.  HaUiday,  10  Paige. 
232,  4  L.  ed.  957;  Braidy  v.  ThenU,  17  Kan. 
4Gd;  8taU  v.  Blosaom,  19  Nev.  812;  Jeeter  v. 
Spurgeon,  27  Mo.  App.  477;  McCrary,  Elec- 
tions, §  211). 

Where  a*  person  assumes  to  be  an  officer. 
under  an  appointment  or  election,  it  is  insuffi 
cient  to  constitute  "color''  unless  the  appoint- 
ment or  election  proceeds  from  the  person  or 
persons  havinir  authority  to  appoint  or  elect. 

Peoples.  Albertson,SlIoyr,Vr.  868;  State y. 
I^ewU,  11  L.  B.  A.  106. 107  N.  C.  967. 
12L.R.A. 
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Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  ascertainment  of  the  popular  will  or  de- 
sire of  the  electors,  under  the  mere  semblance 
of  an  election  unauthorized  by  law,  is  wholly 
without  legal  force  or  effect,  because  such  elec- 
tion has  no  legal  sanction.  In  settled,  well- 
regulated  government,  the  voice  of  electors 
must  be  expressed  and  ascertained  in  an  orderly 
way,  prescribed  by  law.    It  is  this  that  gives 


)rder. 


,  certainty,  integritv  of  character,  dig- 
nity, direction  and  authority  of  government  to 
the  expression  of  Uie  popular  will.  An  elec- 
tion without  the  sanction  of  law  expresses 
simply  the  voice  of  disorder,  confusion  and 
revolution,  however  honestly  expressed.  Gov- 
ernment cannot  take  notice  of  such  voice  uncU 
it  shall  in  some  lawful  way  take  on  the  quaHtv 
and  character  of  lawful  authority.  This  is 
essential  to  the  integrity  and  authority  of  gov- 
ernment. Hence,  if  a  person  assume  to  be  a 
registrar  of  elections,  and  four  others  likewise 
assume  to  be  Judges  of  election,  and  purport 
and  undertake  to  hold  an  election  on  election 
day,  in  an  election  precinct,  and  take  and 
count  the  votes  cast  at  it  honestly,  such  action 
and  proceeding  would  be  no  election,  nor 
would  it  be  accepted  and  treated  as  such  by 
authority.  An  essential  element  of  a  valid 
election  is  that  it  shall  be  held  bv  lawful 
authority,  substantially  as  prescribed  by  law. 
It  is  not  sufficient  that  it  be  dmply  conducted 
honestly;  it  must  as  well  have  legal  sanction. 
The  statutoTT  provisions  and  regulations  in  re- 
spect to  public  elections  in  this  State  must  be 
observed  and  prevail,  certainly  in  their  sub- 
stance. Otherwise  the  election  will  be  void, 
and  so  treated.  Therefore  the  contention  that 
if  the  election  in  question  was  simply  con- 
ducted fairly  and  honestly  it  was  valid,  is  un- 
founded. 

The  court  instructed  the  Jury  that  Thomas 
was  registrar  de  facto,  if  they  bftiieved  either  of 
two  aspects  of  the  evidence,  and  the  election 
would  hence  be  valid.  As  to  this  there  was  no 
exception.  But  the  court  said  further:  "  If 
you  find  from  the  evidence  that  Cowan  con- 
tinued to  act  as  registrar,  and  employed  Thomas 
as  clerk  to  assist  him,  and  that  Thomas,  while 
sustaining  this  reUition  to  Cowan,  fraudulently 
obtained  possession  of  the  books  on  the  second 
Saturday  preceding  the  election  under  a  prom- 
ise to  return  them,  and  assumed  to  act  as  reg- 
istrar, he  was  an  intruder,  and  had  no  author- 
ity, and  could  perform  no  lawful  official  act. 
and  in  consequence  the  election  held  by  him 
and  his  appointees  was  void,  and  your  answer 
to  the  issue  should  be  '  No.' "  This  is  made 
the  principal  ground  of  assi^ment  of  error. 
The  instruction  thus  complamed  of  must  be 
taken  in  connection  with  the  whole  of  the  in- 
structions given,  and  in  view  of  all  the  evidence 
pertinent.  The  evidence  tended  to  prove  that 
one  Cowan  was  duly  appointed  to  be  registrar; 
that  he  accepted  the  office,  and  acted  as  and 
claimed  to  be  such  continuously,  until  the  day 
of  the  election;  that  he  did  not  resign  or  pro- 
fess to  resign;  that  he  did  not  appoint,  or  un- 
dertake to  appoint.  Thomas  to  be  registrar; 
that  he  was  employed  and  treated  simply  as 
his  clerk;  that  Thomas  fraudulently  got  the 
registration  books  from  the  registrar  under  the 
false  promise  to  return  the  same;  that  he  did 
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not  do  80,  but  on  the  day  of  election  expressly 
refused  to  surrender  the  registration  books, 
and  then  assumed  to  be  registrar,  acted  as  such 
and  undertook  and  purported  to  appoint  three 
Judges  of  election,  who,  with  a  judge  regularly 
appointed,  co-operated  with  him  in  nolding  the 
election.  The  evidence  fully  warranted  the 
instruction,  if  it  was  correct  in  point  of  law. 
It  is  difficult  to  define  in  precise  terms  what 
constitutes  an  officer  (fo  fticto  in  all  cases.  In- 
deed, what  may  constitute  such  officer  in  one 
case  may  not  In  another.  A  variety  of  facts 
and  circumstances  tending  to  show  authority 
of  the  person  claiming  and  exercising  it  go  to 
constitute  such  officer,  and,  upon  grounds  of 
necessity  and  public  policy,  to  give  his  acts 
validity  as  to  the  public  and  persons  taking 
benefit  of  his  official  acts.  There  must  be 
something,  some  consideration,  evidence,  facts, 
circumstances  or  conditions,  that  reasonably 
lead  those  persons  who,  in  the  course  of  the 
administration  and  the  discharge  of  the  duties 
of  the  office,  must  in  some  way  have  relations 
or  business  with  it,  to  recognize  and  treat  the 
person  claiming  to  be  officer  as  the  lawful  in- 
cumbent. But,  as  was  said  by  ChitfJmtice 
Ruffin  in  Burke  v.  EUiott,  4  Ired.  L.  861: 
"The  mere  assumption  of  the  office  by  per- 
forming one  or  even  several  acts  appropnate 
to  it,  without  any  reco^ition  of  the  person  as 
officer  by  the  appointmg  power,  may  not  be 
sufficient  to  constitute  him  an  officer  de  facto. 
There  must  at  least  be  some  colorable  election 
and  induction  into  office  ah  origins,  and  so  long 
an  exercise  of  the  office,  and  acquiescence 
therein  of  the  public  authorities,  as  to  afford 
to  the  individual  citizen  a  presumption  strong 
that  the  party  was  duly  appointeo,  and  there- 
fore that  every  person  might  compel  him 
for  the  legal  fees  to  do  his  business,  and  for 
the  same  reason  was  bound  to  submit  to  his 
authority  as  an  officer  of  the  country."  What 
was  thus  said  was  afterwards  approved  in  Den 
V.  Beddiek,  4  Ired.  L.  8(J8;  Burton  v.  Pation,  2 
Jones,  L.  124;  Trenton  Gomre.  v.  MeDaniel,  7 
Jones,  L.  107,  and  in  Pieople  v.  Staton,  78  N. 
G.  546,  in  which  case  Mr.  Justice  Reade  said: 
**  I  scarcely  think  it  necessary  to  cite  authority 
to  show  the  distinction  between  mere  usurpers 
and  officers  de  facto  and  dejure,  A  usurper  is 
one  who  takes  possession  without  any  author- 
ity. His  acts  are  utterly  void,  unless  he  con- 
tinues to  act  for  so  long  a  time,  or  under  such 
circumstances,  as  to  afford  presumption  of  his 
right  to  act.  And  then  his  acts  are  valid  as  to 
the  public  and  third  persons.  But  he  has  no 
defense  in  a  direct  proceeding  against  himself. 
A  de  facto  officer  is  one  who  goes  in  under  color 
of  authority."  Keeler  v.  Nfwbern,  Phil.  L. 
506.  In  a  late  case  {State  v.  Letois,  107  N. 
C.  967,  11  L.  R.  A.  105)  Justice  Avery  cites 
with  approval  State  v.  Carroll,  88  Conn.  449, 
in  which  Chief  Justice  Butler  reviews  very 
thoroughly  and  ably  the  whole  subject  of  offi- 
cers de  facto,  and  reaches  substantially  this 
conclusion:  "An  officer  de  facto  is  one  whose 
acts,  though  not  those  of  an  officer,  the  law, 
upon  principles  of  policy  and  justice,  will  hold 
valid  so  far  as  they  involve  the  interests  of  the 
public  and  third  persons,  when  the  duties  of 
the  office  were  exercised:  first,  without  a  known 
appointment  or  election,  but  under  such  cir- 
cumstances of  reputation  or  acquiescence  as 
12  L.  R.  A. 


were  calculated  to  induce  people  without  in- 
quiry to  submit  to  or  invoke  his  action,  sup- 
posing him  to  be  the  officer  he  assumed  to  be; 
second,  under  color  of  a  known  and  valid  ap- 
pointment or  election,  but  where  the  officer  haa 
failed  to  conform  to  some  precedent,  require- 
ment or  condition,  as  to  take  an  oath,  give  a 
bond,  or  the  like;  third,  under  color  of  a 
known  Section  or  appointment,  void  because 
the  officer  was  not  eUgible,  or  because  there 
was  a  want  of  power  in  the  electing  or  appoint- 
ing body,  or  by  reason  of  some  irregularity  or 
defect  in  its  exercise,  such  ineligibility,  want 
of  power  or  defect  being  unknown  to  the  pub- 
lic; fourth^  under  color  of  an  election  or  ap- 
pointment by  or  pursuant  to  a  public  uncon- 
stitutional law,  before  the  same  is  adjudged  to 
be  such." 

This  summary  designates  to  a  very  large  ex- 
tent, if  not  altogether,  the  nature  and  extent  of 
the  circumstances,  conditions,  the  character  of 
the  evidence  and  the  recognition  by  the  public 
essential  in  varjring  pertinent  cases  to  consti- 
tute an  officer  de  facto.  A  mere  intruder  or 
usurper  is  not  ordinarily,  but  may  become,  an 
officer  de  facto  in  some  cases.  This  can  hap- 
pen only  by  the  continued  exercise  of  the  office 
by  him,  and  the  acquiescence  therein  by  the 
public  authorities  and  the  public  for  such 
length  of  time  as  to  afford  to  citizens  generally 
a  strong  presumption  that  he  had  been  duly 
appointed.  But  when,  without  color  of  au- 
thority, he  simply  assumes  to  act, — to  exercise 
authority  as  an  officer, — and  the  public  know 
the  fact,  or  reasonably  ouffht  to  know,  that  he 
is  a  usurper,  his  acts  are  absolutely  void  for  all 
purposes.  The  mere  fact  that,  apart  from  his 
usurpation,  his  supposed  official  acts  were  fair 
and  honest,  could  not  impart  to  them  validity 
and  efficiency.  Burke  v.  MUntt,  People 
V.  St€Uon  and  State  v.  Carroll,  supra  :  Mc- 
Crary,  Elections,  §  217;  Paine,  Elections, 
§(^  880,  881. 

The  citizen  is  justiy  chargeable  with  laches, 
does  that  which  is  in  his  own  wrong  and  wrong 
to  the  public,  when  he  recognizes,  tolerates, 
encourages  and  sustains  a  mere  usurper, — one 
whom  he  knows,  or  ought  under  the  circum- 
stances to  know,  to  be  such.  In  such  case, 
neither  justice,  necessity  nor  public  policy  re- 
quires that  the  acts  of  the  usurper  shall  be  up- 
held as  valid  for  any  purpose.  Indeed,  these 
things,  the  spirit  and  purpose  of  government, 
stroncdv  suggest  the  contrary.  When,  there- 
fore, Thomas  obtained  from  the  registrar.  Cow- 
an, the  registration  books  fraudulently,  under 
promise  to  return  the  same,  and  assumed  to 
act  as  registrar,  he  was  simply  an  intruder,  and 
had  no  authority  and  could  perform  no  lawful 
official  act  as  such,  and  the  election  which  he 
and  the  supposed  judges,  his  appointees,  co- 
operating with  him,  held,  was  void.  The  in- 
struction of  the  court  to  the  jury  excepted  to 
was  pertinent,  and  had  reference  to  the  evi- 
dence going  to  prove  that  Thomas  so  fraudu- 
lently obtamed  the  registration  books,  and  as- 
sumed to  act  as  registrar,  and  the  lury  must 
have  found  that  he  did.  The  Jury  found  that 
he  was  not  return  de  facto,  by  reason  of  color 
of  appointment.  They  found.,  also,  that  he 
was  a  fraudulent  intruder;  but  they  did  not 
find,  nor  was  there  evidence  to  warrant  such 
finding,  that  he  was  an  intruder  under  such 
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circumBtanoes  and  conditions  as  to  constitute 
him  reiclBtTar  defacU>,  The  evidence  went  to 
show  that  he  had  been  the  clerk  of  the  regis- 
trar; that  he  did  not  claim  to  be  or  act  as  reg- 
istrar nntil  the  day  of  election;  that  he  had  no 
such  reputation,  that  the  electors  had  not  so 
recognized  him;  that  no  public  authority  had 
so  recognized  him  at  any  time;  and  that  on  the 
morning  of  the  day  of  the  election,  in  the  pres- 
ence of  electors,  the  lawful  registrar  had  pub- 
licly demanded  that  he  surrender  to  him  the 
rei^istration  books,  to  the  end  that  he  and  the 
lawfully  appointed  judges  of  election  might 
hold  the  election  acoordinff  to  law,  and  he  re- 
fused to  do  so.  The  evidence  went  to  prove, 
and  the  Jury  found,  tliat  Thomas  was  a  naked 
intruder,  with  no  attending  circumstances  and 
conditions  that  rendered  hun  registrar  (fe/t^t^. 
The  electors  had  notice  that  Gowan  was  the 
hiwful  reffistrar;  that  he  had  been  duly  ap- 
pointed; that  he  acted  as  such.  There  was  no 
notice  that  he  had  resigned  his  office,  nor  had 
be  done  so.  On  the  contrary,  on  the  morning 
of  the  election  he  claimed  his  right  and  au- 
thority to  hold  the  election.  This  was  notice 
— ^important  notice — that  Thomas  was  an  in- 
truder, and  the  election  was  not  such  in  con- 
templation of  law.  The  electors  ougrht  not  to 
have  recognized  the  intruder;  they  did  so  in 
their  own  wrong;  thev  ought  to  have  demand- 
ed and  required  that  the  registrar,  and  the  law- 
ful Judges  of  election,  hold  the  election  accord- 
ing to  law.  It  was  their  duty  to  themselves 
and  to  the  public  to  have  done  so,  and,  failing 
in  this  for  anv  cause,  they  ought  not  to  have 
gone  through  an  empty  form  that  had  no 
leiral  effect.  They  lost  their  votes  and  their 
vo'ce.  in  part,  through  their  own  laches. 

The  issue  of  fact  submitted  to  the  Jury  was 
broad  and  comprehensive.  It  embraced  the 
whole  of  the  matter  at  issue.  The  relator 
could  readily,  as  he  did,  put  in  all  pertinent 
evidence,  and  avail  himself  of  it  before  the 
Jury.  He  was  not  necessarily  prejudiced  by 
It,  nor  can  we  see,  nor  does  it  at  all  appear, 
that  he  was.  The  other  exceptions  are  with- 
out merit. 

Judgment  affirmed. 


Basil  DEVEREUX 

Michael  McMAHON  et  aL,  AppU. 

( N.C ) 

i.  AaofedeettontliattlMreiaaTttriMiee 
bet  w  Men  tiM  turi^finml  deed  and  a  eopy^ 
of  ite  records  which  copy  is  made  evidenoe  by 
Code,  1 1251,  without  aooountlDg  tor  the  origlDal 
onlesB  upon  a  rule  or  order  of  oonrt  sugvestinff  a 
Tarlanoe  or  other  suffloieDt  ground,  and  which  has 
been  read  to  the  Jury,  cannot.  In  case  of  the  sub- 


sequent voluntary  production  of  the  original 
without  any  order  of  court,  be  made  available  by 
objecting  to  the  admioBion  of  the  copy  in  evl- 


8.  A  ero—  lerk  oppoelte 
bgr  the  gimntor  of  a  deed  immediately  un- 
der a  clause  containing  his  name  and  stating  that 
be  has  ^*Bigned  his  name  and  affixed  his  seal,**  con- 
stitutes a  sufficient  signature  and  may  be  con- 
strued as  an  adoption  of  the  name  in  such  clause 
as  a  signature. 

8.  A  mistake  of  the  re^^eter  of  deeds  In 
copjiBi^  the  tme  name  of  a  witness  to 
a  deed  on  the  records  instead  of  the  letteta  '*D.  S. 
C,  which  constituted  the  actual  signature  of  the 
witness,  wfU  not  annul  the  probate  or  destroy  the 
competency  of  a  copy  of  the  record  as  evidenoe. 

4.  The  letters ''D«  8.6..*' written  bgr  the 
witness  te  a  deed*  whose  name  is  Solomon 
Davis,  may  constitute  a  sufficient  signature  as  a 


5«  The  slffninif  of  a  deed  by  the  grantor  and 
its  possession  by  the  grantee  constitute  prima 
fade  evidence  of  delivery. 

(February  U,  1801.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Court  for  Halifax  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  Af 
firmed. 

Statement  by  Avenr*  J.: 

This  was  a  civil  action,  brought  for  the  re- 
covery of  possession  of  land,  and  tried  at  Sep- 
tember Term,  1890,  of  tlie  Superior  Court  of 
Halifax  Countv  before  Armfleld,  J. 

The  plaintiff  was  introduced  as  a  witness, 
and  testifled  that  the  laud  was  worth  f40  or 
$50  a  yesr.  On  cross-examination  by  the  de- 
fendants' counsel  he  testifled  that  Thomas  Al- 
exander was  carried  by  him  from  his  home  in 
Halifax  Countv  to  the  plaintiff's  home  in  Nash 
County,  in  order  that  he  might  take  better  care 
of  him.  '*Tom  wanted  to  go.  He  died  about 
a  week  afterwards.  He  signed  the  deed  about 
12  o'clock  in  the  dav,  and  died  ahout  the  same 
hour  that  night.  They  tried  to  read  the  deed 
to  him,  but  he  said  it  made  no  difference.  He 
asked  who  wrote  it,  and  was  told  it  was  Mr. 
Thorp.  He  asked  if  he  was  a  lawyer,  and  was 
told  'Yes,'  Th^  tried  to  read  it  to  him,  but 
could  not  make  it  out.  He  asked  if  it  stipu- 
lated that  he  (Basil)  should  take  care  of  him 
and  Frank ie  during  their  lives.  Was  told 
'Yes; '  and  said  that  he  was  satisfied.  I  told 
him  what  was  in  the  deed.  Solomon  Davis 
was  the  one  who  tried  to  read  the  deed.  John 
Cobb  was  not  then  present.  Davis  witnessed 
the  deed.  Cobb  came  later  in  the  day,  and 
Tom  acknowledged  the  deed  again  before  him, 
and  he  wrote  these  words  on  it:  'John  Cobb 
witness  towards  of  what  was  sm/,  Thomas  Alex- 
ander did  agree  to  the  Deed.'"  The  plaintiff 
then  rested  his  case. 


morm.—Deed:  Hffnatun  by  mark  or  cross. 

If  a  person  is  designated  by  his  proper  name^  in 
the  body  of  a  deed,  the  fact  that  he  signs  by  a  wrong 
name  will  not  invalidate  the  deed.  Middleton  ▼. 
ytndia^aGBLTft. 

So  a  signature  by  a  mark  or  cross  is  sufficient,  the 
deed  being  in  other  respects  regular,  although  the 
vendor  could  write.  Bickley  v.  Keenan,  60  Ala.  80ft; 
Truman  ▼.  Lore,  U  Ohio  BL  144;  Frost  ▼.  Deering, 
12L.il  A. 


21  Me.  IM:  Jackson  ▼.  Van  Dusen,  6  Johns.  144;  Ton- 
nele  v.  Hall,  4  N.  Y.  14B. 

So  the  absence  of  an  attestation  to  such  a  signa- 
ture would  not  detract  from  its  sufficiency,  al- 
though it  might  have  the  effect  to  render  proof  of 
the  execution  of  the  instrument  much  more  diffi- 
cult. Wlmberly  ▼.  Dallas,  62  Ala.  196;  Bailey  v. 
Bailey, 86  Ala.  687.  See  8  Washb.  Real  Prop.  244; 
Baker  v.  Dening,  8  Ad.  ft  Bl.  iM. 
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The  defendants  offered  the  paper  porpordng 
to  be  the  original  4eed  from  Alexander  to 
Devereux.  In  tbe  attestation  clause  the  words 
"Solomon  Davis"  are  not  written  out,  but  the 
letters  ''D.  8.  C."  are  followed  by  certain  flour- 
ishes. The  defendants  then  introduced  the 
will  of  Thomas  Alexander,  in  which  he  de- 
vised tbe  locus  «n  quo  to  tbe  defendants.  The 
defendant  M.  McMahon  was  then  introduced, 
who  testified  that  he  had  known  Thomas  Al- 
exander twenty-five  or  thirty  years,  and  had 
had  considerable  dealings  with  him,  and  he 
could  not  read  or  write.  The  defendants  then 
introduced  W.  T.  Pumell,  who  testified  that  he 
knew  Tom  Alexander  well.  Saw  him  at  Hali- 
fax depot  on  the  day  that  he  went  to  Nash. 
Tried  to  talk  to  him,  but  be  was  so  sick  that  he 
could  not  talk,— was  paralyzed. — and  witness 
thought  that  he  was  dead.  Was  lust  as  bad 
off  as  a  man  could  be.  His  feet  had  been  badly 
burned.  He  was  at  the  depot  in  a  bed,  and 
feathers  were  all  over  him.  W.  D.  Willcox 
was  introduced  by  tbe  defendants,  and  testi- 
fied: "I  saw  Tom  the  day  he  was  carred  to 
Nash.  He  was  in  a  bed.  Looked  very  bad." 
Defendants  th^n  introduced  Alfred  Walters, 
who  testified  that  the  day  before  he  left  home 
he  saw  Tom  Alexander,  and  helped  to  dress 
him  on  the  morning  he  left.  "He  did  not 
speak  from  his  home  to  Halifax.  He  said  that 
he  would  be  back  to-morrow.  He  was  as  bad 
off  as  he  could  be  when  I  left  him  on  the  train. 
Tom  is  an  uncle  of  the  plaintiff,  and  raised 
him.  Tom  had  no  children.  I  married  Tom's 
niece."    Defendants  rest. 

The  testimony  of  Solomon  Davis,  who  was 
next  introduced  for  plaintiff,  is  embodied  in 
tbe  opinion.  Plaintiff  introduced  Simon  Beck- 
ton,  who  testified:  "I  was  there  when  Tom 
signed  tbe  deed.  I  got  there  about  11  o'clock. 
Tom  talked  with  good  sense.  I  saw  Tom  take 
the  pen  and  have  the  paper.    His  mind  seemed 

food  then.  He  was  talking  about  being  burned ; 
ow  be  came  to  be  there;  said  Basil  would  do 
more  for  him  than  anyone  else,  etc.  I  saw 
Basil  give  him  the  deed,  and  having  it  fixed  up 
by  Mr.  Thorp.  He  said  it  was  to  be  signed 
to-morrow.  Tom  said:  'Better  fix  it  now; 
we  can't  tell  what  a  day  may  bring  forth.' 
Tom  asked  him  what  was  in  the  deed,  and 
Basil  told  him.  I  [witness]  can't  read  or 
write.  Tom  was  in  the  bed  when  he  signed 
the  deed.  Davis  had  hold  of  the  end  of  the 
pen  when  Tom  signed."  Plaintiff  then  intro- 
duced Nat.  Alexander,  who  testified:  "I  am 
an  illegitimate  son  of  Tom  Alexander.  Before 
be  went  to  Nash  County  he  proposed  to  me  to 
take  him  to  my  house,  and  take  care  of  him 
and  bis  sister,  Frankie,  durine  their  lives,  and 
he  would  give  lue  a  deed  to  tne  land.  I  told 
him  I  was  not  able  to  do  it,  and  be  said  he  was 
goinff  to  write  for  Basil  to  come.  He  wrote  to 
Basil,  and  after  that  Basil  came.  He  did  not 
take  bim  home  that  time,  but  did  shortly  after." 
Defendants  objected  to  this.  Tbe  objection 
overruled,  and  defendants  excepted,  llie  de- 
fendants objected,  among  other  things, through- 
out the  trial,  that  tbe  deed  was  never  signed; 
and,  secondly,  that  plaintiff  fraudulently  in- 
duced Alexander  to  sign  it.  The  plaintiff  then 
introduced  John  Williams,  who  testified  he 
had  beard  Tom  say  McMahon  had  failed  to 
fake  care  of  him.  Said  he  was  going  to  write 
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Basil  to  come  and  take  him  in  hand.  Said  he 
hadn't  seen  Basil  in  twelve  years.  This  was  in 
1886.  Basil  came  in  1887.  The  plaintiff  was 
recalled,  and  testified  that  three  or  four  years 
before  Tom  died  he  came  up  and  attended  to 
his  matters  for  him;  that  he  took  Tom  off  just 
before  Christmas,  and  he  lived  one  week,  and 
until  Friday  night  of  the  next  week.  Mr. 
Thorp  testilled  that  he  wrote  the  paper  on  the 
18th  and  dated  it  on  the  14th;  that  he  gave  the 
deed  to  Basil  on  the  18tb.  Defendants  then 
introduced  McMahon,  who  said  that  Basil's 
statement  that  he  was  inattentive  to  Tom's 
wants  was  false;  that  he  did  not  know  he  was 
at  the  depot  the  day  he  went  to  Nash;  and  that 
he  had  several  times  sent  him  clothing  and 
other  things.  The  def endwat's  counsel  claimed 
in  his  argument  (1)  that  there  was  no  sufiicient 
signing  of  said  deed  or  paper;  (2)  that  it  was 
not  lawfully  and  properly  registered;  (9)  that 
there  was  no  evidence  of  its  delivery.  His 
honor  charged  tbe  Jury  that  if  they  found  from 
the  evidence  that  Thomas  Alexander,  after  be- 
ing made  acquainted  with  the  contents  of  the 
paper  or  deed,  witb  intent  to  execute  it,  made 
the  cross-mark  opposite  the  word  '*[8eal]"  free- 
ly and  voluntarily,  and  then  had  sufficient 
mental  capacity  to  understand  the  nature  of 
the  transaction  wad  the  situation  of  the  prop- 
erty, and  his  circumstances.  It  was  in  law  a 
sufficient  signing.  Defendants  excepted.  He 
further  charged  that  if  the  jury  believed  from 
the  evidence  that  Solomon  Davis  was  in  the 
habit  of  signing  his  name  by  the  letters  "D.  S. 
C. ,"  and  made  his  signature  in  this  way  to  said 
deed,  at  the  request  of  Thomas  Alexander,  it 
was  a  sufficient  attestation.  Defendants  ex- 
cepted. His  honor  further  charged  that  if  the 
jury  believe  from  the  evidence  that  Alexander 
signed  the  deed  for  the  purposes  expressed,  and 
Davis,  after  signing  as  a  witness,  handed  it  to 
Devereux,  in  his  presence,  and  with  his  assent, 
or  if  Alexander  handed  it  to  Devereux,  there 
was  some  evidence  of  delivery  to  be  considered 
by  them.  Defendants  excepted.  Verdict  for 
the  plaintiff.  Defendants  move  for  a  new  trial 
for  alleged  errors  above  set  forth.  Motion  re- 
fused. Defendants  except.  Tbe  material  por- 
tions of  the  original  deed  and  of  the  record  in 
the  registrar's  office  are  incorporated  in  tbe 
opinion. 

Messrs.  Thomas  N.  Hill  and  W.  H.  Day» 

for  appellants: 

An  illiterate  person  should  be  able  to  make  a 
mark  or  device  that  he  would  know  and  rec- 
ognize himself  easily,  and  that  others  might 
know  just  as  they  might  know  the  handwrit- 
ing of  any  person. 

Tatom  V.  Wltite,  96  N.  C.  460;  State  v.  Bvrd, 
98  N.  C.  824. 

The  mark  must  be  a  distinguishinff  one. 

Ingram  v.  Hall,  1  Hayw.  194  ;  8  Washb. 
Real  Prop.  248. 

The  deed  was  written  by  Thorp  and  on  its 
face  tbe  signing  of  the  name  of  Dexereux 
purports  to  liave  been  made. 

Uaughlon  v.  Barney,  2  Ired.  Eq.  898. 

There  was  no  delivery. 

Baldwin  v.  Maultsby^  6  Ired.  L.  505;  Moore 
V.  Collins,  4  Dev.  L.  884;  Clavtan  v.  Literman, 
4  Dev.  &  B.  L.  28a 

Mr,  R«  O.  Burton*  Jr.*  for  appeUee,  dted : 


1891. 


DByBBBUz  V.  McMahoh. 
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No(e$to  WaUer  v.  WaUer,  43  Am.  Dec.  571: 
Bakery,  Dening,  SAd.  AEl.  94;  Be  8atory,  16 
Jar.  1043;  Be  Bedding,  3  Rob.  £ocL  889,  14 
Jur.  1053;  Be  Clarke,  4  Jur.  N.  8.  348; 
TiedenuiD,  Real  Prop.  §  807  ;  Truman  ▼.  Low, 
14  Ohio  St.  154;  8  Wa^b.  Real  Prop.  348;  Co. 
Lin,  171  h;  1  Wms.  Exn.  67.  73;  5  LawaoD. 
Rights,  Remedies  and  Practice,  3370;  Mutwd 
Ben,  L.  Ins,  Co,  v.  Brawn,  80  N,  J.  Eq.  198; 
Tarborough  ▼.  Monday,  8  Dev.  L.  430;  K.  G. 
Code,  ^  1554;  220  Garner,  10  Jacob's  Fisher's 
Dig.  17022 ;  7  Mews,  Diff.  pp.  880,  881 ;  5 
Am.  &  £og.  Encyclop.  Xaw,  440;  State  ▼. 
Byrd,  93  N.  C.  634 ;  Setters  v.  Sellers,  98  N. 

C.  18;  Taiafn  v.  WAtfe,  96  N.  C.  460;  Prtdgen 
V.  Pridgen,  18  Ired.  L.  §  360. 

Avery*  </.,  delivered  the  opinion  of  the 
court: 

It  is  provided  by  statute  (Code,  §  1351)  that 
"the  r^istry  or  a  duly  certified  copy  of  the 
record  of  any  deed,  etc.,  may  be  given  in  evi- 
dence in  any  court,  and  shall  be  held  to  be  full 
and  sufficient  evidence  of  such  deed,  etc., 
altbouffh  the  party  offering  the  same  shall  be 
entitled  to  the  possession  of  the  original,  and 
Shan  not  account  for  the  non-production  there- 
of unless,  upon  a  rule  or  order  of  the  court 
suj^gesting  some  material  variance  from  the 
original  in  such  registry,  or  other  sufficient 
ground,  such  party  shall  have  been  previously 
required  to  produce  the  original,  in  which  case 
the  same  shall  be  producedror  its  absence  duly 
accounted  for,  according  to  the  course  and 
practice  of  the  court."  After  the  plaintiff  had 
read  the  deed  recorded  in  the  register's  book, 
which  was  made  competent  evidence  by  the 
Statute,  he  furnished  at  the  request  of  the  de- 
fendant, voluntarily,  and  not  in  obedience  to 
an  order  of  the  court,  the  original.  The  latter 
could  not  then  avail  himself  of  the  objection 
that  there  was  a  variance  between  the  original 
and  what  purported  to  be  a  copy  on  the  book 
of  the  register  by  objecting  to  the  admission  in 
evidence  of  the  copy.  If  there  had  been  any 
ground  of  complaint,  the  point  intended  to  be 
raised  was  fairly  presented  by  the  exceptions 
to  the  charge  of  the  court  at  a  later  sts^  of 
the  trial,  the  defendant  having  meantime 
offered  the  original  deed  in  evidence.  The 
last  clause  of  the  original  deed,  and  the  attesta- 
tion clause  with  signatures,  were  as  foUows: 

*'In  witness  whereof,  the  said  Thomas  Alex- 
ander hath  hereunto  signed  his  name  and 
affixed  his  seal  the  day  and  date  above  written. 

X    [Seal.] 

''Signed,  sealed  and  delivered  in  presence  of 
X  John  Cobb,  witness  towards  of  what  was 
ted,  Thomas  Alexander  did  tigreo  to  the  Deed. 

D.  8.  C." 

The  same  portion  of  the  deed  was  recorded 
in  the  register's  office  as  follows: 

"In  witness  whereof,  the  said  Thomas  Alex- 
ander hath  hereunto  siened  his  name  and 
filed  his  seal  the  day  and  date  above  written. 

"Witness:  X     [Seal.] 

"Signed,  sealed  and  delivered  in  the  pres- 
ence of  X  John  Cobb,  witness  towaid  of  what 
was  eed,  Thomas  Alexander  did  agree  to  the 
deed.  Solomon  Davis." 

The  defendant  contended  that  the  deed  was 
not  signed  in  accordance  with  the  require- 
ments of  our  Statute  of  Frauds  (Code,  g  1564), 
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and  that  the  judge  below  should  have  instructed 
the  juiT  that  the  plaintiff  had  failed  to  adduce 
any  evidence  tending  to  show  title  in  himself, 
and  could  not,  therefore,  recover. 

Under  the  Saxon  rule  in  England,  it  was 
onlv  required  that  deeds  should  be  subscribed 
with  the  sign  of  the  cross.  It  was  not  neces- 
sary that  a  seal  should  be  attached.  After  the 
Norman  conquest,  sealing  became  a  requisite, 
but  signing  of  all  kinds  ceased  to  be  required. 
8  Washb.  B^  Prop.  343;  Co.  litt.  1716;  3  Bl. 
Com.  800. 

After  the  Statute  of  Frauds  was  enacted  it 
became  essential  that  every  deed  purporting  to 
convev  land,  and  every  other  instrument  re- 
quired under  its  provisions  to  be  in  writing, 
should  be  signed  by  the  party  to  be  charg^ 
therewith.  It  is  now  an  established  rule  that 
the  name  of  the  party  to  be  charged  may  be 
written  bv  an  agent,  In  his  presence,  wad  un- 
der his  direction;  the  act  of  the  authorized 
agent  being  Uieoretically  the  act  of  the  princi- 
pal. Tiedeman,  Real  Prop.  §807;  Pierce  v. 
Bakes,  38  Pa.  381;  Mvtual  Ben.  L.  Ins,  Co.  v. 
Brawn,  80  N.  J.  Eq.  198;  Browne,  Stat.  Fr.  13; 
Kime  v.  Braaks,  9  Ired.  L.  318;  Frost  v.  Deer- 
ing,  31  Me.  156;  Gardner  v.  Gardner,  5  Cush. 
488. 

Under  the  provisions  of  our  Statute  (Code, 
§  1554)  all  of  the  instruments  enumerated  are 
required  to  be  in  writing,  and  signed  by  the 
party,  etc.,  while  in  the  statutes  of  some  of  the 
other  States  the  word  "subscribed"  is  substi- 
tuted for  ''signed."  Modem  text  writers  gen- 
erally concur  in  the  opinion  that  it  is  not  essen- 
tial that  the  signature  should  be  placed  at  the 
end  of  the  deed  or  other  instrument,  where  the 
law  requires  signing  only.  Martindale,  Conv. 
§  6;  5  Am.  &  Eng.  Encyclop.  Law,  441;  Tied- 
eman, Real  Prop,  g  807. 

In  the  construction  of  statutes  in  reference 
to  wills  a  similar  rule  has  be«a  generallv 
adopted.  Signatures  in  the  body  of  the  wiU 
have  been  declared  to  constitute  a  sufficient 
compliance  with  the  requirement  that  there 
should  be  a  signing,  and  the  courts  have  gone 
so  far  as  to  sustain  the  validity  of  the  execution 
of  a  will  where  the  name  of  the  testator  was 
written  under  the  names  of  the  witnesses  to 
the  attestation  clause  after  having  been  written 
also  as  a  part  of  that  clause  by  him.  7  Mews, 
Com.  Law  Dig.  879;  1  Wms.  Exrs.  60. 

It  is  conceded  that,  where  another  person 
has  already  written  the  signature  of  one  who  is 
illiterate,  the  latter  may  adopt  the  signing  sub- 
sequently by  attaching  a  cross  or  other  mark 
used  bv  him  as  a  substitute  for  an  actual  signa- 
ture, though  he  could  not  so  ratify  the  act  of 
an  agent  who  signed  his  name  not  in  his  pres- 
ence except  by  attaching  such  mark.  The 
grantor  in  this  case  inquired  who  had  written 
the  deed,  and  was  told  that  it  was  written  by 
Mr.  Thorp,  a  lawyer,  and,  in  substance,  what 
were  its  contents.  It  was  insisted  with  much 
force  by  the  learned  counsel  on  the  argument 
that  when  Thomas  Alexander  made  the  cross- 
mark  opposite  to  the  seal  and  beneath  the 
clause  reciting  his  name,  he  adopted  the  sit- 
ing of  his  name  in  that  clause,  the  name  being 
in  close  proximity  to  the  cross  and  seal.  It  is 
well  established  that  any  number  of  grantors 
may  by  delivery  adopt  a  seal  opposite  to  the 
name  of  the  first  of  the  number,  who  signs  the 
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deed,  there  being  a  recital  in  it  that  they  had 
attached  their  seals:  while,  on  the  other  hand, 
where  there  is  no  snch  recital,  a  seal  attached 
to  the  name  will  be  deemed  sufficient  to  consti- 
tute the  instrument  a  deed.  8  Washb.  Real 
Prop.  244,  245;  Tiedeman,  Real  Prop,  g  808; 
TarboTough  ▼.  Monday,  2  Dev.  L.  498. 

It  seems  not  unreasonable  to  be  guided  by 
the  principle  so  often  invoked  in  the  construc- 
tion of  deeds  and  will^,  that  the  law  will  favor 
those  who  are  irufp%  amsilii  and  illiterate,  and 
attempt  to  arrive  at  and  cany  out  their  true 
intent  by  a  liberal  application  of  technical 
rules.  Washburn,  supra,  at  page  244.  says: 
"Affixing  a  mark  bjr  the  grantor  against 
his  name,  though  written  by  another,  is  a 
signing,  although  it  do  not  appear  that  he 
could  not  write  nis  own  name." 

It  being  settled,  then,  that  our  Statute  does 
not  require  that  the  name  should  be  subscribed 
at  the  end  of  the  instrument,  when  written  by 
the  party  to  be  charged  in  his  own  handwrit- 
inff,  it  would  seem  to  be  an  unreasonable  dis- 
crimination against,  instead  of  in  favor  of,  an 
illiterate  person  to  declare  his  conveyance  null 
and  void  because  he  attempted,  by  a  mark 
placed  in  proximity  to  the  seal,  at  the  end  of 
the  deed,  to  adopt  a  signing  of  his  name  in  the 
last  clause  of  the  instrument.  The  courts, 
since  the  enactment  of  the  Statute  of  Frauds 
(29  Car.  11. ),  have  used  the  maxim  '*qui  facit 
per  alium  faeit  per  te"  with  great  liberality, 
especially  in  making  auctioneers,  by  implica- 
tion of  law,  the  agents  of  those  who  bid  for 
land  at  sales.  In  construing  the  act  of  making 
the  mark  in  this  case  as  an  adoption  of  the  sig- 
nature Just  above  it  in  the  body  of  the  deed, 
we  can  foresee  no  greater  danger  of  opening  a 
door  for  the  evasion  of  the  Statute  of  Frauds 
than  in  any  other  case  where  the  mark  is  used 
and  placed  in  Juxtaposition  to  the  written 
name.  In  either  case  the  execution  of  the  in- 
strument must  be  ordinarily  shown  by  the 
acknowledgment  of  the  maker,  or  the  testi- 
mony of  a  witness  who  saw  it  made,  and  even 
where  both  the  maker  and  subscribing  witness 
may  have  died,  the  necessity  for  proving  the 
genuineness  of  the  signature  of  the  witness,  or 
some  distinguishing  feature  in  the  mark  made 
by  the  grantor,  is  an  ample  guaranty  that  the 
opportunity  or  incentive  to  evade  the  Statute 
of  Frauds  will  not  be  enhanced  by  sustaining 
the  validity  of  the  signing  by  Thomas  Alex- 
ander.   Davis  V.  Biggins,  91  *N.  C.  882. 

If  there  had  been  no  witness  to  the  deed, 
then  it  could  not  have  been  admitted  to  pro- 
bate without  proof  that  the  mark  was  habitu- 
ally used  by  Alexander  as  a  substitute  for 
signing  his  name,  and  that  there  was  some 
peculiarity  in  its  appearance  which  distin- 
guished it  from  other  marks,  and  enabled  the 
witness  to  recognize  it  as  he  would  the  peculi- 
arities of  handwriting.  Sellers  v.  Sellers,  98 
N.  0.  16:  State  v.  Burd,  98  N.  C.  624;  Hiwdl 
V.  Bay,  92  N.  C.  610. 

In  support  of  this  view  Jtutiee  Merrimon, 
delivering  the  opinion  of  the  court  in  State  v. 
Bi/rd,  supra,  said:  "While,  generally,  a  mere 
cross-mark  employed  by  a  person  who  cannot 
write  as  evidence  that  he  executed  a  paper 
writing  to  which  it  is  affixed  cannot  be  proven, 
yet  a  person  may  have  a  mark  so  peculiar  and 
so  uniformly  used  by  him  for  such  purpose  as 
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that  it  may  become  well  known  as  his  mark, 
and  may  be  proven.  Just  as  the  signature  of 
one  who  writes  may  be  proven  to  be  in  his  own 
handwriting.  A  mark  like  the  signature  of  a 
party  is  intended  to  be  evidence  oitbe  fact  that 
the  party  making  it  made  it,  and  identifies 
himself  with  the  paper  writing  signed  in  the 
way  and  for  the  purpose  indicated  in  it;  and  it 
is  Just  as  binding  ordinarily  without  a  subscrib- 
ing witness  as  with  one,  but  it  may  be  proven, 
as  a  signature  may  be  by  one  who  saw  it  made, 
or  who  heard  the  maker  acknowledge  it  to  be 
his,  and  the  maker  himself  is  generSly  a  com- 
petent witness  to  prove  that  he  made  it." 
Howell  V.  Bay,  92  N.  C.  510. 

We  have  reproduced  this  extract  to  make  it 
clear  that  we  are  sustained  by  an  adjudication 
of  this  court,  in  which  it  is  laid  down  as  a 
principle,  in  the  most  explicit  way,  that  an  in- 
strument purporting  to  be  a  deed,  and  required 
to  be  in  writinjr  and  signed  by  the  party 
charged  thereby,  is  not  void  upon  its  face  be- 
cause the  maker  or  grantor  has  signed  by  mak- 
ing a  simple  cross,  nor  even  if  there  is  no  wit- 
ness to  such  signing.  The  law  still  leaves  the 
way  open  for  proof  of  its  execution  by  show- 
ing it  to  be  a  peculiar  substitute  habituaQy 
used  by  the  grantor,  instead  of  an  ordinary 
signature,  or  for  evidence  from  an  eye-witness 
that  he  saw  the  mark  attached,  fuat  as  he 
could  testify  to  the  act  of  subscribing  the  name. 
Our  view  of  the  subject  is  sustainea  by  reason 
and  the  current  of  authority.  While  it  is  not 
probable  that  any  case  predsely  similar  in  all 
respects  to  that  under  consideration  has  ever 
arisen,  the  principle  announced  finds  abun- 
dant support  in  the  adjudications  of  other 
courts,  and  the  conclusions  deduced  from  them 
by  leading  writers  upon  the  subject  of  deeds 
and  conveyances.  6  Lawson,Ris^t8,  Remedies 
and  Practice,  $  2270,  says  a  person  physically 
unable  or  too  illiterate  to  write  his  name  may 
sign  by  making  a  cross,  a  straight  or  crooked 
line,  a  dot  or  any  other  symbol.  In  Martin- 
dale,  Con  v.,  §  190,  the  rule  is  stated  as  follows: 
"As  to  what  will  constitute  a  sufficient  sign- 
ing, it  may  be  observed  that  it  is  not  necessary 
that  the  party  should  write  his  own  name. 
His  mark  is  sufficient  though  he  be  able  to 
write."  In  section  6  the  same  author  says: 
"  It  seems  that  putting  initials  to  a  document, 
the  name  appearing  elsewhere,  is  a  sufficient 
signing  to  satiftfy  the  requirements  of  the  Stet- 
ute."  If  the  initial  letters  of  one's  name  be 
allowed  to  serve  as  a  substitute  for  a  formal 
signature  because  the  name  is  signed  in  full  in 
the  body  of  the  deed,  why  should  we  bold  that 
a  mark,  the  making  or  distinctive  character  of 
which  is  susceptible  of  proof,  is  insufficient 
under  similar  circumstances? 

The  second  ground  of  exception  was  that 
the  deed  was  not  lawfully  and  properly  regis- 
tered. The  certificate  of  probate  and  fiat  are 
as  follows:  "State  of  North  Carolina,  Nash 
County.  I,  John  T.  Morgan,  clerk  of  the  su- 
perior court,  do  hereby  certify  that  the  execu- 
tion of  the  annexed  deed  was  this  day  |>roven 
before  me  by  the  oath  and  examination  of 
Solomon  Da^s,  the  subscribing  witness  there- 
to, who  says  that  the  deed  was  signed  and  de- 
livered in  his  presence,  January  18, 1888,  to  the 
CTantee  for  the  purposes  therein  expressed. 
Witness  my  hand  and  official  seal,  this  dOth 
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day  of  January,  1888."  (Signed  and  sealed  by 
the  clerk.)  "State  of  North  Carolina,  Halifax 
County.  In  the  superior  court,  February  9, 
1888.  The  forefl;oing  certificate  of  John  T. 
Morgan,  Clerk  of  the  Superior  Court  of  Nash 
Coonty,  duly  attested  by  his  official  seal,  is  ad- 
Juii^  to  be  correct.  Let  the  instrument,  with 
the  certificates,  be  registered.  [Signed]  John 
T.  Gregory,  Clerk  Superior  Court."  "Filed 
for  registration,  February  9,  1888.  [Signed] 
L  Vinson,  Register  of  Cieeds." 

If  the  objecUon  tp  the  probate  is  based  upon 
the  ground  that  the  original  deed  shows  that 
Solomon  Davis,  instead  of  signing  his  full 
name  to  the  attestation,  wrote  the  letters  "  D. 
S.  C."  and  the  register  recorded  the  signature 
"Solomon  Davis,"  we  think  it  is  clearly  un- 
tenable. Registrations  are  not  rendered  void 
hy  reason  of  a  mistake  by  the  officer  in  record- 
ing deeds,  but  the  registration  is  presumptive- 
ly correct;  and  the  remedy  for  such  defective 
record  is  to  demand  the  original,  which,  if 
legible,  is  the  highest  evidence  of  the  form  of 
the  deed  and  probate.  Davis  v.  Iiueoe,  84  N. 
C.  396;  Low  v.  Harbin,  87  N.  C.  249. 

When  this  case  was  brought  to  this  court  by 
a  former  appeal,  Devereux  v.  McMahoa,  102 
N.  C.  284,  we  held  that  the  fact  that  a  witness 
had  made  a  cross-mark  in  attesting  a  deed  did 
not  affect  his  competency  to  prove  its  execu- 
tion. See  also  5  Lawson,  Rights,  Remedies 
and  Practice,  g  2271;  Neliua  v.  Brickell,  1 
Hayw.  19. 

Upon  the  principle  already  announced  in 
discussing  the  signature  of  the  grantor,  there 
can  be  no  further  controversy  as  to  his  eligibil- 
ity when  it  appears  that  he  used  characters  so 
peculiar,  as  a  substitute  for  signing  his  name. 
Tatam  v,  WhiU,  95  N.  C.  458;  StaU  v.  B^rd 
and  Setters  v.  Sellers,  supra;  Martindale, 
Conv.  §  6.  His  testimony  was  as  follows:  "I 
witnessed  the  deed.  I  saw  Tom  sign  the  deed, 
and  he  handed  it  to  me,  and  asked  me  to  wit- 
ness it.  That  is  my  name.  D.  S.  for  Davis, 
0.  for  Solomon.  That  is  the  way  I  si^  it. 
The  rest  was  put  there  merely  to  fill  m.  I 
thought  the  old  man  was  in  his  ri^ht  mind. 
I  did  not  hear  anyone  read  the  deed  to  Tom. 
Tom  asked  Basil  if  he  had  got  the  deed  fixed 
up.  He  said  'Yes.'  Tom  asked  who  fixed  it. 
He  said,  'Mr.  Thorp,  a  lawyer;'  and  told  him 
what  was  in  it.  Tom  signed  the  deed  about 
twelve  o'clock  in  the  day,  and  died  about 
twelve  o'clock  that  night.  I  handed  the  deed 
either  to  Basil,  in  Tom's  presence,  or  back  to 
Tom,  and  he  handed  it  to  Basil." 


We  think  that,  though  there  was  a  mistake 
in  recording  the  deed,  it  did  not  affect  the  right 
given  by  statute  to  the  plaintiff  to  read  the  rec- 
ord, as  already  stated,  subject  to  the  right  of 
defendant,  if  the  original  could  be  produced, 
to  correct  such  mistakes  by  its  introduction. 
The  deed  was  properly  proven  by  Solomon 
Davis,  who  was  a  competent  witness.  The 
effect  of  showing  the  mistake  of  the  register  of 
deeds  was  not  to  annul  the  probate,  not  even 
to  destroy  the  competency  of  the  copy  upon 
the  book  as  evidence,  but  simply  to  rebut  the 
presumption  that  the  copy  was  correct,  and 
open  the  way  for  the  consideration  and  discus- 
sion of  the  question  whether  the  paper  writing, 
in  its  original  shape,  was  upon  its  face  an  in- 
strument that  under  our  statute  might  be  pro- 
bated and  admitted  to  registration.  Defend- 
ant's counsel  insisted  that  there  was  no  evi- 
dence of  delivery.  Though  neither  proof  of 
possession  of  the  deed  by  the  grantees  alone, 
nor  evidence  of  the  handwriting  of  the  bar- 
gainor, unconnected  with  the  facts,  will  raise 
a  presumption  of  delivery,  so  as  to  dispense 
with  actual  proof  of  it,  yet,  when  both  the 
signing  by  the  grantor  and  possession  of  the 
grantee  are  shown,  there  is  prima  facie  evi- 
dence of  delivery.  Williams  v.  Springs,  7 
Ired.  L.  884;  Whttsell  v.  Mebane,  64  N.  C.  345; 
Ingram  v.  Hall,  1  Hayw.  198. 

But  the  witness  Davis  testified  that  when  the 
deed  was  handed  to  him  by  the  grantor  he 
either  handed  it,  in  his  presence,  and  with  his 
acquiescence,  to  the  grantee,  Basil  Devereux, 
or  he  returned  it  to  Alexander,  who  handed  it 
to  Devereux.  That  was  evidence,  if  believed, 
of  an  actual  delivery.  The  failure  to  read  a 
deed,  or  the  misrecital  of  its  contents  to  an  il- 
literate grantor,  who  asks  to  know  what  it 
contains,  constitutes  a  fraud  in  the  factum,  and 
onproof  of  the  facts  the  instrument  was  for- 
merly treated  as  void  in  a  court  of  law,  and 
can  now  be  attacked  without  initiating  a  direct 
proceeding  to  impeach  it.  But  where  a  gran* 
tee,  though  an  illiterate  man,  does  not  demand 
that  the  deed  shall  be  read,  and  all  of  the  testi- 
mony tends  to  show  that  a  witness  told  him  in 
substance  what  its  provisions  were,  there  is  no 
evidence  of  fraud  to  be  submitted  to  the  Jury. 
School  Committee  v.  Kesler,  67  N.  C.  443; 
yicholls  V.  Holmes,  1  Jones,  L.  860;  Canoy  v. 

Troutman,  7  Ired.  L.  155. 

There  is  no  error,  and  the  Judgment  must  be 
affirmed. 
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Charles  C.  BRACE,  Admr.,  etc.,  of  Ella  A. 
Rouse,  Deceased, 

Mary  E,  CHARTRAND  et  al„  AppU. 

(....Ctolo ) 

*1.  The  Mieletgr  Imawn  mm  the  '*Aneleiit 
•Head  notes  by  Hatt,  J. 


Order  of  United  Workmen,'*  so  far  as  it  is 

engaired  in  the  business  of  life  insurance,  must 
be  treated  In  law  as  a  mutual  life  insurance  com- 
pany. 

8«  The  certifleate  of  inanraAce  is  to  be  re- 
garded as  a  written  contract,  and,  so  far  as  it 
ffoes,  it  is  the  measure  of  the  rights  of  all  parties. 

8.  It  is  the  policgr  of  the  law  to  favor 
Tested,  rather  tban  contingent,  estates. 


JlOiM.—OertlfleaUa  of  membership  in  heneJU  society  I  tling  the  bolder  on  his  death  to  $1,000  to  be  paid  from 
in  effect  inswranee  polieies.  a  fund  to  be  raised  by  assessments  is  In  legal  ef- 

A  oertlfleate  Issued  by  a  mutual  aid  society  entl-  '  feet  a  policy  of  life  Insurance.    Elkhart  Mut.  A  id 
12LuR.A.  U 
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4.  Apoliey  oflUblnsnranee  is  Inthenat- 
ure  of  a  teetameat,  aod,  although  not  a  te«ta* 
ment,  in  oonstrulng  it  the  courts  wiU  so  far  as 
possible  treat  it  as  a  will. 

5.  Under  a  certificate  proTldiii£^  that 
upon  the  death  of  a  member  the  Insurance  shall 
be  paid  to  his  wife,  and  in  case  of  her  death  to 
his  children,  the  right  to  the  fund  yests  in  the 
surviving  wife  immediately  upon  the  death  of 
the  husband,  and  upon  her  death  the  fund  passes 
to  the  administrators  as  a  part  of  her  estate. 

lEUiotU  Jm  dissents.) 

(February  13, 1891.)* 

APPEAL  by  defendants  from  a  judgment  of 
the  Distncl  Court  for  Boulder  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  an  in- 
surance policy,  in  which  defendant  had  paid 
the  money  into  court  and  procured  other  claim- 
ants of  the  fund  to  be  substituted  in  its  stead. 
Affirmed. 

Statement  by  Hayt,  J.  : 

It  appears  from  the  record  in  this  case  that 

*An  opinion  was  handed  down  in  this  case  April 
18.  1890,  reversing  the  Judgment  below.  After  a 
renearing  the  court  withdrew  from  its  former  po- 
sition and  affirmed  the  Judgment  of  the  lower  court. 
The  former  opiaion  therefore  becomes  unimpor- 
taot,  especially  since  the  material  portioos  of  It 
are  set  out  in  the  dissenting  opinion,  and  it  Is  there- 
fore omitted.    [Hep.] 


in  September,  1886,  the  Ancient  Order  of 
United  Workmen,  a  secret  society  organized 
and  established  for  the  purpose,  amonf?  other 
things,  of  insuring  the  lives  of  its  members,  is- 
sued to  one  Starling  D.  Rouse,  a  member  of 
the  order,  a  certificate  of  insurance  in  the  fol- 
lowing words  and  flj^ures,  omitting  the  formal 
parts,  to  wit:  ''This  certificate,  issued  by  the 
authority  of  the  Supreme  Lodge  of  the  Ancient 
Order  of  United  Workmen,  witnessetb,  that 
Brother  Starling  D.  Rouse,  a  master  workman 
degree  member  of  Centennial  State  Lodge,  No. 
8,  of  said  Order,  located  at  Boulder,  in  the 
State  of  Colorado,  is  entitled  to  all  the  ri^bta 
and  privileges  of  membership  in  the  Anaent 
Order  of  United  Workmen,  and  to  participa- 
tion in  the  beneficiary  fund  of  the  oraer  to  the 
amount  of  two  thousand  dollars,  which  sum 
shall  at  his  death  be  paid  to  his  wife,  Ella  A. 
Rouse,  and,  in  case  of  her  death,  to  Mary  £., 
Clara  D.  and  Anna  L.  Rouse,  children.  This 
certificate  is  issued  upon  the  express  condition 
that  said  Starling  D.  Rouse  shall  in  every  par- 
ticular, while  a  member  of  said  order,  comply 
with  all  the  laws,  rules  and  requiremenifl  there- 
of." 

On  December  80,  1886,  said  Starling  D. 
Rouse  died,  leaving  his  said  wife  and  childien 
him  surviving.  In  less  than  one  month  there- 
after,  January  28, 1887,  and  before  any  portion 
of  the  insurance  money  had  been  paid  to  the 
wife,  she  also  died.    Appellee,  Brace,  having 


Kic  R.  Asso.  V.  Houghton,  1  West.  Bep.  284,  108 
Ind.288. 

Whatever  may  be  the  terms  of  payment  of  the 
consideration  by  the  assured  or  the  mode  of  esti- 
mating or  securing  payment  of  the  insurance 
money,  it  is  still  a  contract  of  insurance  by  what- 
ever name  it  may  be  called.  Com.  v.  Wetherbee, 
106  Mass.  149;  State  v.  Farmers  &  M.  Mut.  Benev. 
Asso.  18  Neb.  281. 

Where  the  primary  purpose  of  the  association  of 
the  Ancient  Order  of  United  Workmen  Is  to  pro- 
vide a  beneficiary  fund  to  be  pcUd  on  the  death  of 
each  member,  and  the  avowed  fraternal  character 
of  the  organization  Is  merely  incidental  thereto,  it 
is  a  life  insurance  company.  State  v.  Bankers  &  M. 
Mut.  B.  Asso.  28  Kan.  499;  Folmer's  App.  87  Pa.  188; 
Illinois  Mason *B  Ben.  Soc.  v.  Winthrop,  85  111.  687; 
Illinois  Mason*s  Ben.  Soc.  v.  Baldwin,  86  III.  479; 
State  V.  St.  Louis  Citizen^s  Ben.  Asso.  6  Mo.  App. 
108;  Bolton  v.  Bolton,  78  Me.  299;  Bacon,  Ben.  Socie- 
ties, fl  6L 

DiMiinetion  betvoeen  certijicate  and  life  volicy. 

The  essential  dliferenoe  between  a  certificate  of 
membership  in  a  beneficiary  association  and  a  life 
policy  is,  that  in  the  latter  the  rights  of  the  benefi- 
ciary are  fixed  by  the  terms  of  the  policy,  while  in 
the  former  they  depend  upon  the  certificate  and 
the  rights  of  the  member  under  the  constitution 
and  by-laws  of  the  society.  Holland  v.  Taylor,  9 
West.  Bep.  606,  111  Ind.  181;  Hellenberg  v.  District 
No.  1  of  Ind.  Order  of  B.  B.  94  N.  Y.  580;  Kentucky 
Mas.  Mut.  L.  Ins.  Co.  v.  Miller,  18  Bush,  489;  Com.  v. 
Wetherbee,  105  Mass.  149;  Masonic  Mut.  Ben.  Asso. 
V.  Burkhart.  7  West.  Rep.  629, 110  Ind.  189. 

In  the  one  case  the  rights  of  the  beneficiary  are 
fixed  and  vested  from  the  moment  the  policy  takes 
effect.  In  the  other  they  are  subject  to  such 
changes  as  the  law  of  the  association  authorizes 
the  member  to  make.  All  that  a  beneficiary  has 
during  the  lifetime  of  the  member,  owing  to  his 
right  of  revocation,  is  a  mere  expectancy  depend- 
ent upon  the  will  and  pleasure  of  the  holder  of  the 
12  L.  R.  A. 


oertlficata  This  expectancy  Is  not  property.  Du- 
rian  v.  Central  Vereln  of  Hermann*s8^hne,7Daly. 
168;  Tennessee  Lodge  v.  Ladd,  6  Lea,  710;  Swift  v. 
Railway  Pass.  &  F.  C.  Mut.  Aid  &  Ben.  Asso.  98  DL 
809;  Knights  of  Honor  v.  Watson,  6  New  Bng.  Bep. 
888. 64  N.  H.  517:  Supreme  Conclave  Royal  Adelpfaia 
V.  Cappella,  41  Fed.  Rep.  1. 

A  life  policy  for  the  benefit  of  the  family,  though 
not  a  testament,  is  in  the  nature  of  a  testaments 
and  in  construing  it  the  courts  should  treat  it,  as 
far  as  possible,  as  a  wilL  Duvall  v.  Goodson,  79 
Ky.  224;  Continental  L.  Ins.  Co.  v.  Palmer,  42  Conn. 
65;  Thomas  v.  Leake,  67  Tex.  469;  National  Asso.  of 
the  Nat.  Am.  Asso.  v.  Kirgin,  28  Mo.  App.  80. 

As  wills  take  effect  upon  the  death  of  the  tes- 
tator and  are  treated  as  speaking  from  that  time 
(Shotts  V.  Poe,  47  Md.  518;  Davidson  v.  Dallas,  14 
Ves.  Jr.  576),  so  by  analogy  upon  the  death  of  the 
member  of  a  benevolent  aasociatlon  the  benefit 
certificate  takes  effect  so  far  as  to  vest  in  the  beoc^ 
ficiary  an  absolute  right  to  the  benefit  money. 
Union  Mut.  Asso.  v.  Montgomery,  14  West.  Bep. 
877,  70  Mich.  587;  Thomas  v.  Leake,  67  Tex.  469. 

The  general  rule  applicable  to  beneficiary  or 
charitable  associations  is  that  the  beneficiary  ac- 
quires no  vested  right  to  the  benefits  which  are  to 
accrue  upon  the  death  of  a  member  until  the  death 
of  the  member  occurs.  During  his  lifetime  the 
member  may  therefore  exeroise  the  power  of  ap- 
pointment, without  other  limits  or  restriotions  ex- 
cept such  as  are  imposed  by  the  Organic  Law,  or 
by  rules  and  regulations  of  the  society,  duly  adopt- 
ed in  compliance  therewith.  Splawn  v.  Chew,  69 
Tex.  582;  Expressmen's  Aid  Soc.  v.  Lewis,  9  Mo. 
App.  412;  Ballon  v.  Gile,  60  Wis.  614;  Dietrich  v.  Mad> 
ison  Relief  Asso.  45  Wis.  84;  Richmond  v.  Johnson, 
28  Minn.  447;  Eastman  v.  Provident  Mut.  R.  Abso. 
62  N.  H.  655, 20  Cent.  L.  J.  266;  Gentry  v.  Supreme 
Lodge  K.  of  H.  23  Fed.  Rep.  718,  20  Cent.  L.  J.  8Mw 
See  notes  to  Lawler  v.  Murphy  (Conn.)  8  L.  B.  A. 
118;  Milner  v.  Bowman  (Ind.)  6  L.  R.  A.  96;  Marsh  t. 
Supreme  Council  Am.  L.  of  H.  (Mass.)  4  L.  B.  A. 
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been  appointed  administrator  of  said  Ella  A. 
Bouse,  commenced  tbis  saic  in  the  county  court 
against  the  Order  of  United  Worlcmen,  to  re- 
cover the  insurance,  as  part  of  said  Ella's  es- 
tate. The  children  named  in  the  certificate 
also  claimed  the  benefit  of  the  insurance.  The 
defendant  appeared,  and  reouested  to  be  per- 
mitted to  deposit  said  sum  or  |2.000,  "subject 
to  the  order  of  the  court,  according  to  the  very 
right  of  the  case;"  and  it  was  accordingly  so 
oraered,  and  the  defendant  was  dismissed  as  a 
party.  Mary  E.  Chartrand.  formerly  Mary  E. 
Rouse,  Clara  D.  Rouse  and  Anna  L.  Rouse, 
minors  (said  last  two  appearing  by  John  H. 
Nicholson,  their  guardian),  were  substituted  as 
parties  to  the  action  in  place  of  defendant,  for 
the  purpose  of  enabling  them  to  assert  in  this 
action  their  claim  to  the  insurance  money. 
Judgment  having  been  rendered  in  the  county 
court,  the  action  was  appealed  to  the  district 
court,  where  an  amended  answer  was  filed  in 
behalf  of  said  children  and  their  guardian, 
claiming  the  insurance  money.  The  amended 
answer  shows,  inter  alia,  that  the  children 
named  in  the  certificate  of  insurance  are  the 
children  of  said  Starling  D.  Rouse  by  his  first 
wife,  who  died  many  years  before;  that  they 
were  his  only  children,  and  with  his  said  wife, 
Ella,  were  the  only  members  of  his  family  de- 
pendent upon  him  for  support;  that  his  said 
wife,  Ella,  was,  and  had  been  for  years,  an  in- 
valid, and  left  no  surviving  children.  The 
amended  answer  further  shows:  'That  said 
Grand  Lodge  of  the  A.  O.  U.  W.  is  a  volun- 
tary beneficiary  association,  not  incorporated; 
iba\  its  constitution  and  laws  in  force  at  the 
time  said  Starling  D.  Rouse  became  a  member, 
and  when  be  died,  provided,  among  other 
things,  that  the  beneficiary  or  beneficiaries 
named  in  the  certificates  issued  to  members 
should  be  confined  to  one  or  more  of  the  fam- 
ily of  the  members,  or  some  person  or  persons 
related  to  him  bj  blood,  or  who  shall  be  de- 
pendent upon  him;  that  the  amount  of  the 
beneficiary  certificate  upon  the  death  of  its 
members  shall  be  collected  by  assessments  upon 
its  members,  the  assessment  to  be  made  upon 
the  first  day  of  the  next  month  after  receiving 
notice  from  the  recorder  of  the  lodge  of  which 
the  deceased  was  a  member,  and  payment  by 
the  members  is  voluntary,  and  cannot  be  en- 
forced, except  by  suspension  of  the  members; 
that  notice  of  the  death  of  said  Starling  D. 
Rouse  was  received  bv  the  grand  recorder  of 
the  said  Grand  Lodge  of  the  A.  O.  U.  W.,  Janu- 
ary 11,  1887;  that  the  assessment  to  pay  the 
beneficiaries  named  in  his  certificate  was  not  in 
fact  made  until  and  on  March  1.  1887,  and  the 
money  to  pay  the  same  was  not  collected  and 
in  the  treasury  of  said  grand  lodge,  and  proper 
officers  ready  to  draw  warrant  and  pay  the 
same,  until  the  27th  day  of  March,  1887."^' 

Upon  motion  of  the  administrator,  the  dis- 
trict court  rendered  Judgment  upon  the  plead- 
ings in  his  favor,  from  which  judgment  this 
appeal  is  taken. 

Meur$.  ClufcrleB  M.  Campbell  and 
immmm  K.  North*  for  appellants: 

Ella  A.  Rouse,  the  wife  of  the  assured,  dy-  < 
ing  before  the  assessment  was  made  to  pay  the  I 
boieficiary  certificate,  the  contract  to  pay  the  : 
fund, when  collected,  to  the  children,  was  com- 1 
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plete,  and  the  money,  when  due  and  collected 
by  the  process  marked  out  in  the  laws  of  the 
order,  was  payable  to  them. 

Connecticut  Mut.  L.  Ins,  Co.  v.  Burrauahi, 
84  Conn.  805;  Richnond  v.  Johnson,  28  Mmn. 
447. 

The  vesting  in  this  case  was  not  and  could 
not  be  until  tne  fund  was  in  esse;  then,  when 
received  by  said  grand  lodge  it  vested  in  the 
children  and  should  have  b^n  paid  to  them. 

Chapin  v.  Felloites,  86  Conn.  182,  4  Am. 
Rep.  49;  Connecticut  Mut.  L,  Ins.  Co.  v.  Bur- 
rmtghs,  84  Conn.  805.  See  Re  Protective  F. 
Ins.  Co.  9  Biss.  188;  May.  Ins.  g  550,  and  noU. 

In  cases  like  this  courts  will  construe  the 
rules  and  regulations  of  an  association  like  the 
A.  O.  U.  WT  liberally,  in  order  to  effect  iu  be- 
nevolent purpose. 

BaUou  V.  Gile,  50  Wis.  614;  Com.  v.  Wether- 
bee,  105  Mass,  149;  Kentucky  Mas.  Mut.  L.  Ins. 
Co.  V.  Miller,  18  Bush,  489;  A.  0.  U.  W.  v. 
Moore  (Ky.)  19  Ins.  L.  J.  589. 

Contracts  should  be  so  construed  as  to  give 
effect  to  the  intention  of  the  parties,  and  when 
that  intention  is  sufficiently  apparent,  effect 
should  be  given  to  it,  even  though  violence  be 
thereby  done  to  its  words;  for  greater  regard  is 
to  be  given  to  the  clear  intent  of  the  parties 
than  to  any  particular  words  they  may  have 
used  in  the  expression  of  their  intent. 

Walker  v.  Douglas,  70  111.  445;  1  Chitty, 
Cont.  4th  Am.  ed.  104,  105;  St.  Clair  County 
Benev.  Soc.  v.  Fietmm,  97  111.  474;  Boskomtt 
V.  Baker,  74  111.  264;  Aurora  F.  Ins.  Co.  v. 
Eddy,  49  ni.  108. 

The  charter,  constitution  and  laws  of  the 
order,  and  not  the  beneficiary  certificate,  con- 
tain the  real  contract. 

Highland  v.  Highland,  109  HI.  866;  Pre^- 
terian  Mut.  Assur.  Fund  v.  AUen,  4  West.  Rep. 
712,  106  Ind.  598;  Stephenson  v.  Stephenson,  64 
Iowa,  534;  SiHft  v.  Railicay  Pass,  db  F.  C. 
Mfft.  Aid  dk  Ben.  Asso.  96  111.  809. 

The  performance  of  contracts  must  be  such 
as  is  required  by  the  spirit  and  meaning  of  the 
contract  and  the  intention  of  the  parties  as  ex- 
pressed tlierein. 

Rhodes  v.  Wilson,  12  Colo.  65;  Moffatt  v.  Com- 
ing,  14  Colo.  104;  Bates  v.  Wilson,  Id.  140: 
Heinssen  v.  State,  Id.  228. 

Contracts  of  insurance  are  to  be  construed  as 
other  contract**  in  order  to  carry  out  the  inten- 
tion of  both  parties. 

State  Ins.  Co.  of  Iks  Moines  v.  Taylor,  14 
Colo.  499. 

The  thought  intended  to  be  conveyed— the 
intention  of  the  contractor — is  to  be  effectuated 
if  it  can  be  discovered. 

People  V.  May,  9  Colo.  80;  Wilson  v.  Hate- 
thorne,  14  Colo.  530. 

Granting  that  the  fund  did  vest  in  Mrs. 
Rouse  at  the  instant  of  S.  D.  Rouse's  decease, 
which  vesting  would  meet  and  satisfy  the  set- 
tled policy  of  the  law,  it  was  subject  to  be  de- 
vested and  was  devested  by  her  dying  not  hav- 
ing used  it,  sold  it  or  touched  it,  and  appel- 
lants then  and  ever  since  surviving  and  iJeing 
named  in  the  contract.  Vested  estates  and  fees 
simple  may  be  devested. 

Greer  v.  Pate,  85  Ga.  552;  Oyster  v.  Knnll, 
187  Pa.  448;  Lems  v.  Pittnan,  101  Mo.  282; 
Hills  V.  Barnard,  9  L.  R.  A.  211. 152  Mass.  67; 
Kilgore  v.  Eilgore  (Ind.)  Dec.  18,  1890. 
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Many  vested  estates  are  only  life  estates. 

Lanen  v.  Johnson  (Wia)  Dec.  16,  1890. 

Courts  in  constniinfi:  wills  will  sive  due  re- 
gard to  the  natural  Impulses  and  feelings  of 
mankind. 

Henry  v.  Thomas,  118  Ind.  28. 

The  paramount  object  to  be  reached  in  the 
construction  of  a  will  by  a  court,  is  so  to  con- 
strue it  as  to  express  the  true  intention  and 
meaning  of  the  testator. 

See  KilgoTe  v.  Kilgore  and  HiUs  v.  Barnard, 
auvra. 

In  OyfUr  v.  KnuU,  supra,  we  read:  "A  tes- 
tator bequeathed  to  his  son  a  farm  'for  his  sup- 
f)rt  and  if  he  should  be  spared  to  have  family 
desire  the  above  estate  to  go  to  the  use  of  his 
children.'  Held  that  the  son  took  a  life  estate 
only  .  .  .  also  that  the  word  'children'  in  a 
will  is  primarily  and  generally  a  word  of  pur- 
chase." 

See  Leins  ▼.  Pitman,  supra;  Smith  v.  Bell,  81 
U.  8.  6  Pet.  68.  8  L.  ed.  822;  Harbison  v.  James, 
7  West.  Rep.  298,  90  Mo.  411;  Giles  v.  Little, 
104  U.  S.  291,  26  L.  ed.  745;  Siegwald  v.  Sieg- 
fcaid,  87  ni.  486;  Green  v.  Hetcitt,  97  111.  118. 

Mr,  Oscar  F.  A.  Greene,  for  appellee: 

The  certificate  in  a  benefit  association  is  a 
contract 

National  Ben.  Asso.of  Indianapolis  v.  Bow- 
man, 9  West.  Rep.  186,  110  Ind.  855. 

It  is  the  business  of  the  courts  to  pass  on  the 
rights  of  parties  as  they  find  them,  and  not  to 
make  contracts  for  parties. 

Blatchley  v.  Coles,  6  Colo.  849. 

The  argument  that  this  contract  is  to  have 
some  peculiar  method  of  construction  on  ac- 
count of  the  manner  of  the  payment  of  the 
benefit  and  on  account  of  the  benevolent  char- 
acter of  the  lodge  is  not  tenable. 

Aurora  F,  Ins.  Co,  v.  Eddy,  49  111.  106;  Com. 
V.  Wstherbee,  105  Mass.  149;  Wiggin  v.  Knights 
of  Pythias,  81  Fed.  Rep.  122. 

A  written  contract  of  insurance  must  be  taken 
to  contain  all  the  essential  elements  of  the  con- 
tract and  no  verbal  agreement  made  before  or 
at  the  time  of  the  written  contract  is  admissible 
to  vary  its  terms. 

National  Mut,  Ben,  Asso,  v.  Heekman,  86 
Ky.  254. 

When  the  assured  dies  the  right  to  the  bene- 
fit vests  at  once  in  the  properly  designated  ben- 
eficiary. 

Richmond  v.  Johnson,  28  Minn.  447;  8t,  Clair 
County  Benet,  8or.  v.  Fietsam,  97  111.  474. 

With  the  vesting  of  the  right  in  the  wife,  the 
operative  purpose  of  the  lodge  was  exhausted 
in  the  premises.  After  such  vesting  it  mattered 
not  what  became  of  the  woman  or  money  so 
far  as  any  contract  with  the  lodge  was  con- 
cerned. 

See  Maneely  v.  Knights  of  Birmingham,  7 
Cent.  Rep.  688,  116  Pa.  805. 

Even  on  the  assumption  that  the  alleged  in- 
tention did  exist  in  the  mind  of  the  assured  at 
the  time  of  the  execution  of  the  instrument  and 
was  subsisting  in  an  operative  form  in  his  mind 
until  time  of  his  death,  it  would  only  be  a  case 
of  mistaken  conception  of  the  legal  significance 
of  the  terms  of  a  contract  that  he  had  accept- 
ed. A  mistake  at  law  pure  and  simple  is  not 
adequate  ground  for  relief. 

BiOne  v.  Lumley,  2  East,  469;  2  Pom.  Eq. 
Jurisp.  p.  804. 
12  L.  R  A. 


In  such  a  case  as  this  the  right  vests  at  once 
in  the  beneficiary  upon  the  death  of  the  as- 
sured, and  the  manner  and  time  of  payment 
and  delay  in  the  payment  do  not  affect  the 
interest  so  vesting. 

Union  Mut.  Asso,  of  Battle  Creek  v.  Montgom- 
ery, 14  West.  Rpp.  877,  70  Mich.  687;  Fitz- 
gerald V.  Equitable  Reserve  Fund  L,  Asso.  18  N. 
Y.  8.  R  914. 

The  death  of  Starline  D.  Rouse,  and  not  the 
death  of  the  wife,  Ella  H.  Rouse,  fixed  the 
rights  of  the  beneficiaries. 

See  UniUd  States  Truet  Co,  v.  Mutual  Ben. 
L.  Ins,  Co.  28  N.  Y.  8.  R.  697,  24  N.  Y.  S.  R. 
1;  Titsworth  v.  TitsworVi,  40  Kan.  671;  Bar- 
row V.  Family  Fund  Soc.  42  Hun,  245. 

Upon  the  death  of  the  member  then  the  ben- 
efit certificate  takes  effect,  so  far  as  to  vest  in 
the  beneficiary  an  absolute  right  to  the  benefit 
money. 

Thomas  v.  Leake,  67  Tex.  469;  Uni4m  Mut. 
Asso.  of  BattU  Creek  v.  Montgomery,  supra;  2 
Jarman,  Wills,  6th  Am.  ed.  from  the  4th  Lon- 
don ed.  406;  Bacon.  Ben.  Societies,  par.  291; 
BoUon  V.  Bolton,  78  Me.  299;  jStna  L.  Ins.  Co. 
V.  Mason,  14  R  I.  688;  Supreme  Commandery 
Kof  G.  R.  V.  Ainswtn-th,  71  Ala.  486. 

When  property  is  devised  or  bequeathed  to 
a  party,  and  in  the  case  of  the  death  of  such 
party  then  to  some  other  named  party,  the  fiist 
party  surviving  the  testator,  the  interest  in  the 
property  vests  absolutely  in  the  party  so  first 
named  immediately  upon  the  death  of  the  tes- 
tator. 

2  Redf.  WiDs,  8d  ed.  224,  258,  254,  260; 
Cent.  L.  J.  p.  160,  Aug.  22, 1890;  Kifig  v.  F)riek, 
185  Pa.  675. 

The  certificate  must  govern. 

Supreme  Lodge  K.  of  H.  v.  Nairn,  60  Mich. 
44;  Foote  v.  .^itna  L.  Ins.  Co.  61  N.  Y.  571; 
Wiyrley  v.  Northwestern  Masonic  Aid  Auo.  10 
Fed.  Rep.  227. 

Hayt.  J.,  delivered  the  opinion  of  the  court: 
The  amended  answer  admits,  by  failing  to 
deny,  the  facts  as  stated  in  the  complaint,  and^ 
for  the  purposes  of  this  appeal,  the  new  matter 
set  up  in  this  answer  must  also  be  taken  as 
true.  Upon  these  facts,  the  Dosition  of  appel- 
lee is  that  upon  the  death  of  the  insurea  the 
rifirht  to  the  fund  vested  absolutely  in  the  wife. 
Ella  A.  Rouse,  and  that  upon  her  death  the 
right  to  the  uncollected  fund  passed  as  part  of 
her  estate  to  her  administrator,  to  be  by  him  dis- 
posed of  as  other  assets  of  the  estate.  The 
contention  of  appellant  is  that,  as  the  fund  had 
not  been  paid  over  or  collected  at  the  time  of 
the  death  of  the  wife,  the  right  thereto  became 
vested  in  the  children,  under  the  terms  of  the 
policy.  The  certificate  is,  in  legal  contempla- 
tion, a  policy  of  life  insurance,  and  to  be  con- 
strued as  such.  That  the  amount  can  only  be 
collected  by  assessment  upon  members  oi  the 
association,  after  due  notice  of  death,  and  the 
payment  of  such  assessment  is  purely  volun- 
tary, can  make  no  difference.  The  association , 
so  far  as  it  is  engaged  in  the  business  of  life  in- 
surance, must  be  treated  in  law  as  a  mutual 
life  insurance  company.  The  certificate  is  to 
be  regarded  as  a  written  contract,  and,  so  far 
as  it  goes,  it  is  the  measure  of  the  rights  of  all 
parties.  Bolton  v.  Bolton,  78  Me.  §99;  Omr. 
V.  Wetherbee,  106  Mass.  149;  State  v.  Farmers 
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dt  M.  Mut,  Ben.  Amo.  18  Neb.  281;  Wiagin  v. 
Knights  of  Pythias,  31  Fed.  Rep.  122;  Supreme 
Ijodge  K,  of  B,  v.  Nairn,  60  Mich.  44;  State 
Ins.  Co.  V.  Homer,  14  Colo.  891. 

Turning  to  the  policy  executed  in  this  case, 
we  find  the  disposing  clause  to  be  couched  in 
the  following  lanrnase:  '*  Which  sum  shall, 
at  his  death,  be  pafd  to  his  wife,  Ella  A.  Rouse, 
and,  in  case  of  her  death,  to  Mary  E.,  Clara  D. 
and  Anna  L.  Rouse,  children."  It  would  be 
difficult  to  find  language  to  more  clearly  and 
definitely  fix  the  time  at  which  the  right  to 
this  money  vested  in  Ella  A.  Rouse  than  the 
words  "at  his  death."  It  is  claimed,  however, 
that  the  words  following,  "in  case  of  her 
death,  to  Mary  E.,  Clara  D.  and  Anna  L. 
Rouse,  children."  Qualify  the  words  immedi- 
ately precedini?,  and  that,  when  construed  to- 
gether, they  give  to  the  children  a  right  to  the 
fund  so  long  as  the  same  is  capable  of  practi- 
cal identification  and  control,  and  has  not  been 
otherwise  appropriated  by  the  wife,  although 
the  wife  in  fact  survives  the  husband.  But  the 
plain  intent  of  the  language  of  the  policy  is 
against  such  construction.  The  words,  "which 
sum  sba]].  at  his  death,"  fix  the  time  at  which 
the  right  to  the  fund  is  to  be  determined,  and 
the  words  following  provide  for  the  payment  to 
the  children  in  case  the  wife  shall  not  be  living 
at  that  time.  The  children  were  only  to  re- 
ceive the  money  upon  the  happening  of  certain 
contingencies.  The  risk  taken  by  the  associa- 
tion was  upon  the  life  of  the  assured.  By  his 
death  the  policy  became  fixed,  and  the  right  to 
the  fund  vested.  The  wife  having  survived 
the  husband,  her  right  became  absolute  by  the 
express  terms  of  the  policy.  This  construction 
finds  support,  not  alone  m  the  language  of  the 
contract,  but  is  also  in  accordance  with  the  se^ 
tied  policy  of  the  law.  which  is  to  favor  vested, 
rather  than  contingent,  estates;  the  first,  rather 
than  the  second,  taker.  Kinff  v.  Friek,  1255 
Pa.  575;  Smith's  App.  28  Pa.  9;  Womrath  v. 
MeCormiek,  51  Pa.  504;  Ftlton  v.  Sawyer,  41 
N.  H.  202;  2  Redf.  Wills,  *358;  Union  Mut. 
Asso.  of  BaiUe  Creek  v.  Montgomery,  70  Mich. 
587,  14' West  Rep.  877. 

A  policy  of  life  insurance  is  in  the  nature  of 
a  testanaent,  and,  although  not  a  testament,  in 
construing  it  the  courts  wiU  so  far  as  possible 
treat  it  as  a  will.     Bolton  v.  Bolton,  supra. 

In  King  v.  Friek,  supra,  an  absolute  devise 
was  made  by  a  father  to  his  son,  followed  by  a 
proviso  to  the  effect  that,  in  case  the  devisee 
should  die  without  children,  grandchildren  or 
wife,  living,  the  estate  should  go  over.  The 
words  "die  without  children,"  etc.,  were  held 
to  refer  to  the  death  of  the  son  in  the  lifetime 
of  the  testator,  and  the  son,  having  survived 
the  testator,  was  declared  the  owner  of  the  fee. 
The  case  of  Union  Mut.  Asso.  of  Battle  Creek 
V.  Montgomery,  supra,  is  in  some  respects  c^\\Xe 
analogous  to  the  case  at  bar.  It  was  provided 
by  the  certificate  issued  in  that  case  that  the  in- 
surance should  be  paid  to  the  son  and  daughter 
of  the  insured  equally,  if  living,  and,  if  not  liv- 
ing, to  bis  heirs;  in  case  of  the  death  of  either 
the  son  or  daughter,  the  full  amount  was  to  be 
paid  to  the  survivor;  and  the  court  held  the 
provision  as  to  survivorship  related  to  the  time 
of  the  death  of  the  donor.  And  it  appearing 
that  both  beneficiaries  were  living  at  that  time, 
although  one  had  died  before  the  payment  of 
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the  benefit,  his  executor  was  entitled  to  the 
share,  and  not  the  survivor.  In  the  course  of 
the  opinion  the  court  said:  "The  scheme  of 
the  corporation  is  to  raise  a  fund  which  shall 
pass  to  designated  beneficiaries  at  the  death  of 
a  member.  The  ri^ht,  which  before  was  in- 
choate and  contingent,  becomes  upon  the  death 
of  the  member  fixed  and  certain  m  the  benefl* 
claries.  .  .  .  The  time  of  payment  provided 
for,  namely,  ninety  days  after  the  death  of  the 
member,  has  no  reference  to  who  shall  take  as 
survivor."  So,  in  the  case  at  bar,  we  are  of 
the  opinion  that,  by  the  express  terms  of  the 
policy,  the  right  to  the  fund  became  vested  in 
Ella  A.  Rouse  upon  the  death  of  her  husband. 
Consequently,  upon  her  death,  the  fund  should 
pass  to  the  administrator  as  a  part  of  her  es- 
tate. There  is  nothing  in  the  constitution  or 
by-laws  of  the  association,  as  pleaded,  to  change 
this  result.  Whatever  rights,  if  any,  may 
have  been  reserved  to  the  society  by  these  in- 
struments, have  been  waived  by  it,  and  the 
fund  deposited  subject  to  the  order  of  the  coiurt. 
While  we  feel  that  our  conclusion  as  to  the 
party  entitled  to  the  fund  must  necessarily  fol- 
low as  a  matter  of  law,  in  answer  to  the  argu- 
ment of  counsel  based  upon  the  duty  of  the  de- 
ceased father  to  provide  for  his  children,  it  may 
be  said  that  it  was  equally  his  duty  to  provide 
for  his  invalid  wife.  She  was  the  person  hav- 
ing the  strongest  claim  upon  his  estate  and 
bounty.  If  the  construction  contended  for  by 
counsel  be  adopted,  the  wife  could  not  use  the 
fund,  no  matter  to  what  extremity  she  may 
have  been  driven  in  the  final  sickness  interven- 
ing between  the  death  of  her  natural  and  legal 
Erotector  and  her  own  death.  She  could  not, 
y  anticipating  the  payment  of  the  legacy,  sur- 
round herself  with  the  things  that  might  have 
been  absolutely  necessary  to  sustain  her  life 
from  day  to  day.  In  addition  to  this,  it  would 
place  the  beneficiary  primarily  entitled  to  the 
fund  to  a  ereat  extent  within  the  power  of  the 
insurer.  J'or  instance,  by  withholding  pay- 
ment, the  beneficiary  would  be  compelled  to 
bring  suit  tor  the  money,  the  ultimate  decision 
of  which  might  be  delayed  for  years;  and  if, 
during  the  time,  the  wife  should  die,  others 
woula  receive  the  reward  of  her  endeavors 
without  sharing  the  expense.  Under  such  cir- 
cumstances, it  18  easily  to  be  seen  that  the  in- 
surance corporation  or  association  could  com- 
pel the  wife  in  many  instances  to  accept  less 
than  the  face  of  the  policy,  rather  than  insti- 
tute a  suit,  no  matter  how  clear  her  right  of 
recovery  might  be. 

We  think  ihejudg?nent  of  the  District  Court  is 
right,  and  it  is  accordingly  affirmed. 

Elliott,  J.,  dissenting  : 

I  cannot  concifr  in  the  foregoing  opinion.  In 
the  original  investigation  of  this  case  the  vari- 
ous questions  involved  in  the  record  were  care- 
fully considered.  By  the  reargument  Qothine 
essentially  new  has  l)een  presented.  Hence  I 
now  feel  constrained  to  refile  the  former  unan- 
imous opinion  of  this  court  as  an  expression  of 
the  reasons  for  my  present  dissent.  The  part 
relating  to  the  construction  of  the  certificate 
was  as  follows :  '  *  While  the  certificate  is  to  be 
construed  as  a  contract,  nevertheless,  it  being 
in  the  nature  of  a  policy  of  insurance,— a  pewf 
mortem  provision  for  the  benefit  of  those  de- 
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pendeDt  upon  the  assured  for  support,— it  is, 
like  the  provisions  of  a  will,  to  be  liberally  con- 
strued in  favor  of  those  who  may  naturally  be 
presumed  to  have  been  the  objects  of  their 
lather's  bounty.  In  order  to  correctly  under- 
stand and  give  effect  to  the  contract  over  which 
this  controversy  has  arisen,  certain  rules  for  the 
Interpretation  and  construction  of  written  in- 
struments will  be  noticed .  Primarily  to  be  con- 
sidered is  the  intention  of  the  husband  and 
father  in  effecting  the  insurance,  and  this  is  to 
be  ascertained  from  the  language  of  the  cer- 
tificate itself,  construing  its  word's  according  to 
their  common  and  reasonable  signification,  so 
as  to  give  effect  to  the  entire  instrument  as  far 
as  practicable :  secondly,  the  languase  of  the  in- 
strument is  to  be  construed  in  the  light  of  ex- 
trinsic circumstances  attending  its  execution, 
considering  the  situation  and  relations  in  life 
of  the  several  ^rties  therein  mentioned,  and 
the  objects  and  interests  to  be  thereby  secured. 
We  are  not  unn^indful  of  the  rule  which  ex- 
cludes the  proof  of  contemporaneous  oral 
language  to  vary  the  terms  of  valid  written  in- 
strumenu.  2  fil.  Com.  pp.  37»-881 :  1  Redf. 
Wills,  pp.  421,  668:  1  Greenl.  Ev.  g§  275-277; 
8t.  Louis  AD,L.db  Min,  Co,  v.  Tierney,  5  Colo. 
582;  BaUou  v.  QiU,  50  Wis.  614;  Clarke  v. 
John9Um,9XiV.  S.  18  Wall.  502,  508,  21  L.  ed. 
906;  McDermott  v.  CenUnmal  Mut.  L.  Asso. 
24  Mo.  App.  78;  Walker  v.  Douglas,  70  111.  446; 
fit.  Clair  Co,  Ben.  Soc.  v.  Fifisam,  97  111.  474. 
What,  then,  was  the  intent  of  the  assured  in 
causing  to  be  inserted  in  the  certificate  of  in- 
surance the  provision  that  the  money  should, 
'  at  his  death  be  paid  to  his  wife,  Ella  A. Rouse, 
and,  in  case  of  her  death,  to  Mary  E.,  Clara  D. 
and  Anna  L.  Rouse,  children  ? '  It  is  claimed 
by  counsel  for  the  administrator  that  by  the 
terms  of  the  certificate  the  ri^ht  to  the  insur- 
ance money  vested  in  Ella  A.  Rouse  immedi 
ately  upon  the  death  of  her  husband.  This 
claim  is  based  upon  the  words  of  the  certificate 
that  the  money  shall  '  at  his  death  be  paid  to 
his  wife,  Ella.'  But  these  are  not  the  only 
words  of  the  instrument  relating  to  that  sub- 
ject. It  also  contains  the  words, '  case  of  her 
death  ; '  that  is,  it  is  further  provided  that  in 
case  of  the  death  of  the  wife,  Ella,  the  money 
shall  be  paid  to  Mary,  Clara  and  Anna,  chil- 
dren of  tne  assured.  In  argument,  however, 
counsel  have  sought  to  maintain  the  adminis- 
trator's claim  by  construing  the  certificate : 
First,  as  though  the  children  were  not  named 
therein  as  beneficiaries;  and,  second,  as  though 
they  were  onlv  entitled  to  the  insurance  In  case 
the  wife  should  die  before  the  death  of  the  as- 
sured. The  argument  is  not  well  founded.  It 
violates  an  elemenlanr  rule  for  the  construction 
of  contracts,  in  that  it  does  not  give  effect  to 
the  whole  language  of  the  instrument.  In 
the  first  instance  it  omits,  and  in  the  second 
adds,  important  words.  The  effect  of  the  ad- 
dition, as  well  as  the  omission,  is  to  defeat  the 
clearly  expressed  intention  of  the  assured.  It 
is  true  the  certificate  was  framed  so  that  the 
wife's  right  vested  immediately  upon  her  hus- 
band's death,  but  such  right  was  not  indefeas- 
ible. On  the  contrary,  it  was  subject  to  be  de- 
vested by  her  own  death.  The  certificate 
expresslv  provides  that,  in  case  of  the  wife's 
death,  the  insurance  shall  be  paid  to  the  chil- 
dren; and  thus  provision  was  made  for  the 
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vesting  of  the  children's  rights  just  as  surely  as 
for  the  vesting  of  her  own.    This  last  provis- 
ion is  in  no  way  limited  or  qualified  as  to  the 
time  of  her  death;  it  is  direct  and  unequivocal 
to  the  effect  that,  in  case  of  the  wife's  deatb, 
either  before  or  after  the  death  of  the  assured, 
the  mone^'  shall  be  raid  to  the  children  named 
in  the  certificate.    'The  intention  is  clear  that, 
in  the  event  of  the  wife's  death  at  any  time 
while  the  insurance  money  should  be  unpaid, 
so  as  to  be  capable  of  practical  identification 
and  control,  it  should  be  paid  to  the  children, 
thus  giving  them  the  greatest  advantage  that 
could  arise  from  such  a  contingency ,  so  long  as 
the  fund  should  not  be  otherwise  appropriated 
by  the  wife.    Thus  effect  is  given  to  the  entire 
certificate  without  doing  violence  to  its  obvious 
meaning  or  to  any  of  its  words;  and  thus  a 
construction  is  reached  in  accordance  with  well- 
settled  legal  rules,  as  well  as  in  harmonv  with 
the  dictates  of  reason  and  humanity.     The  ad- 
judicated cases  cited  in  behalf  of  the  adminis- 
trator's claim  do  not  necessarily  militate  against 
the  foregoing  construction.      In  the  ease  of 
Richmond  v.  Johnson,  28  Afinn.  447,  the  wife 
only  was  named  as  the  beneficiary  in  the  cer- 
tificate.    In  the  case  of  Connecticut  Mut.  L, 
Ins.  Co.  V.  Burroughs,  84  Conn.  805,  the  policy 
was  made  payable  to  the  children  only  In  case 
the  wife  should  die  before  her  husband's  death 
should  occur ;   and  in  Chapin  v.  FeUowts,  86 
Conn.  182,  the  policy  contained  a  similar  pro- 
vision.   In  each  of  the  Connecticut  cases  the 
wife  died  before  the  husband.    In  the  former 
case  the  wife  had  made  an  absolute  assiirnment 
of  her  interest  in  the  policy  for  a  valuable  con- 
sideration, but  the  children  nevertheless  were 
allowcMl  to  recover  against  the  claim  of  the  a;^ 
signee.      In  the  latter  case  the  children  were 
protected  against  the  claims  of  the  creditors  of 
the  husband.    Thus  it  appears  how  Jealously 
the  rights  of  beneficiaries  of  such  insurance, 
even  in  the  second  degree,  are  guarded  by  the 
courts.     Our  attention  has  not  been  called  to 
any  case  where  the  provisions  of  the  policy  or 
certificate  of  insurance  were  identical,  or  so 
nearly  analogous  to  the  one  under  consideration 
as  to  affect  our  conclusion.    It  is  always  safer 
to  be  guided  by  legal  principles,  founded  on 
justice  and  equity,  than  to  attempt  to  foUow 
case  precedents  based  on  facts  or  circumstances 
not  strictly  analogous  or  controlling.     In  thb 
connection  we  quote  the  languape^of  an  emi- 
nent author  upon  the  construction  of  instru- 
ments of  this  character:    'Precedents  ought 
never  to  be  allowed  an  arbitrary  and  unbending 
control  of  any  case  not  precisely  analogous;  we 
might  say.  not  strictly  identical.      And  while 
all  analogies,  however  remote,  must  be,  and 
should  be,  allowed  to  have  their  just  and  pioper 
weight,  and  the  more  weight  in  proportion  to 
the  nearness  of  the  analogy,  in  determining 
future  cases,  we  ought  never  to  forset  that 
mere  analogies  never  rise  above  the  character 
of  assistants^    We  should  not,  therefore,  allow 
ourselves  to  become  slaves  to  them.'    Agvn, 
after  adverting  to  the  fact  that  the  Ensysh 
courts  follow  precedents  in  matters  of  this  Kind 
more  strictly  than  do  the  American  tribunals, 
the  same  author  adds :    '  But,  at  the  same  time, 
when  cases  occur,  as  will  always  be  the  fact  in 
regard  to  the  largest  proportion,  which  have  to 
be  determined  upon  their   peculiar   drcum- 
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fitances,  the  English  courts  manifest  no  reluc- 
tance to  grapple  with  the  difficulties  which 
present  themselves,  however  formidable  or 
embarrassiBg,  and  to  place  all  cases  upon  their 
proper  basis  of  truth  and  justice,  without  re- 
gard to  the  entire  want  of  precedent  to  maintain 
them.  .  .  .  And  the  same  tendency  is  observ- 
able In  decisions  of  the  American  courts.'  1 
Redf.  Wills,  p.  428.  Reading  the  certificate  in 
the  light  of  the  extrinsic  circumstances  as 
shown  bj  the  amended  answer,  and  considering 
the  condition  of  the  assured  and  of  the  differ- 
ent members  of  his  familv,  and  the  relations 
tbej  sustained  to  each  other  at  the  time  of 
effecting  the  insurance,  no  one  can  doubt  for  a 
moment  that  it  was  the  father's  intention  that 
the  insurance  money  should  be  paid  to  his 
infant  daughters  in  case  his  invalid  wife  should 
die  either  before  his  own  death  should  occur, 
or  before  the  money  should  be  paid  to  her. 
These  children  were  his  legitimate  heirs,  de- 
pendent upon  him  for  support,  and,  next  after 
his  wife,  the  natural  objects  of  his  bounty. 
They  were  not  the  children  of  his  wife,  Ella, 
and  oould  not  inherit  from  her  ;  hence  we  per- 
ceive his  prudent  foresight,  as  well  as  fatherly 
care,  in  causing  their  names  to  be  inserted  as 
beneficiaries  in  the  certificate,  contingent  upon 
his  wife's  expected  death.  If  anything  further 
were  needed  to  strengthen  the  construction  we 
have  given  this  instrument,  the  objects,  pur- 
poses, rules  and  regulations  of  the  benevolent 
order  from  which  this  certificate  of  insurance 
emanated  might  be  considered.  But  it  is 
scarcely  necessary  to  invoke  cumulative  au- 
thority to  confirm  the  view  that  it  was  the 
father's  intention,  in  case  of  his  wife's  death, 
that  the  insurance  money  should  go  to  his 
doubljr  orphaned  minor  children,  instead  of  the 
administrator  of  the  deceased  wife,  either  for 
the  payment  of  her  debts,  or  for  the  benefit  of 
her  heirs,  who  were  to  him  as  strangers,  having 
no  special  claim  upon  his  fortune,  his  benev- 
olence or  the  fruits  of  his  labor."  Henry  v. 
Thomas,  118  Ind.  27. 

In  the  opinion  on  the  rehearing,  the  major- 
ity of  the  court  place  ereat  reliance  upon  the 
case  of  Union  Mite.  Asto.  of  Battle  Creek  v. 
Montgomery,  70  Mich.  687.  That  case,  to  use 
the  langua^  of  Judge  Redfield,  quoted  in  the 
former  opinion,  is  neither  '^precisely  analo- 
gous" nor  "strictly  identical"  with  the  one  now 
nnder  consideration.  In  that  case  the  certif- 
icate was  for  $1,600  upon  the  life  of  Edward 
C.  Franklin,  payable  ninety  days  after  satis- 
iactoiy  proof  of  his  death,  and  the  conclud- 
ing clause  was  as  follows:  "The  said  union 
mutual  association  agrees  to  pay  to  bis  son  and 
daughter,  N.  Lyon  and  Charlotte  A.  Franklin, 
equally, — ^in  case  of  death  of  either,  full  amount 
to  go  to  the  survivor,— one  thousand  five  hun- 
dred dollars,  if  living;  if  not  living,  to  the 
heirs  of  said  member."  Both  beneficiaries 
were  living  at  the  death  of  the  assured.  Satis- 
factory proofs  of  the  death  of  the  assured  were 
made,  and  both  beneficiaries  claimed  payment 
of  their  reapective  moieties:  but  before  the 
money  was  paid  one  of  the  beneficiaries  died 
leaving  a  wiu  by  which  his  interest  in  the  cer- 
tificate was  disposed  of.  The  court  held  that 
the  words  'if  living"  and  'if  not  living"  refer 
to  living  at  the  time  of  the  assured's  death;  and 
that  the  share  of  each  beneficiary  vested  abso- 
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lutely  at  the  death  of  the  assured,  for  the  rea- 
son that  the  policy  of  the  Michigan  statutes 
favors  vested  estates  in  preference  to  contin- 
gent, unless  an  intention  appears  to  the  con- 
trary, and  that  the  share  of  the  deceased  bene- 
ficiary could  be  dtepoeed  of  by  his  last  will. 

It  is  unnecessary  to  question  the  correctness 
of  the  Michigan  decision  in  construing  the  in- 
strument beroie  us.  In  that  case  it  was  neces- 
sary to  construe  the  words  "if  living"  and  "if 
not  living"  with  reference  to  some^particular 
date  or  event  connected  with  the  vesting  of  the 
fund  specified  in  the  certificate.  No  such  ne- 
cessity exists  in  the  case  before  us.  The  certifi- 
cate does  not  contain  the  words  "if  living" 
or  "if  not  living,"  or  other  equivalent  wonu; 
but,  as  was  said  in  the  former  opinion,  the 
provision  in  regard  to  the  children's  interest 
'  'is  in  no  way  limited  or  qualified  as  to  the  time 
of  the  wife's  death;"  so  that,  whether  the  wife 
be  livine  or  not  living  at  the  death  of  the  as- 
sured, the  direct  and  unequivocal  provision  of 
the  certificate  is  that,  "in  case  of  her  death," 
the  money  shall  be  paid  to  the  children  named 
therein.  It  does  not  appear  in  the  record  be- 
fore us  that  the  wife,  either  by  will  or  other- 
wise, ever  attempted  to  dispose  of  the  insur- 
ance money,  or  of  her  interest  in  the  certificate. 
If  she  had  needed  the  fund  to  provide  for  her 
necessities  while  living,  and  had  actually  dis- 
posed of  or  hypothecated  it  for  that  purpose, 
as  indicated  in  the  present  opinion  of  the  ma- 
jority of  the  court,  and  such  fact  had  been 
properly  pleaded,  perhaps  the  claim  of  the 
children  might  have  been  defeated  in  whole  or 
in  part  for  that  reason.  But  it  is  vain  to  spec- 
ulate as  to  matters  not  set  forth  in  the  record. 

Much  stress  is  laid  upon  the  rule  that  the 
law  favors  vested  estates  in  preference  to  con- 
tingent, unless  an  intention  appears  to  the 
contrary.  It  will  be  noticed  that  the  rule  thus 
stated  is  pregnant  with  two  very  important  and 
significant  admissions:  first,  that  contingent 
estates  may  be  created;  and,  second,  that  the 
intention  of  the  parties  creating  an  estate  is  to 
be  considered  in  determining  its  character. 
Let  us  test  the  certificate  in  the  light  of  this 
rule.  It  cannot  be  denied  that  a  contingent 
estate  is  contemplated  by  its  express  terms;  in- 
deed, a  series  of  contingencies  are  contem- 
plated. In  the  first  place,  the  very  object  of 
procuring  the  certificate  of  insurance  was  to 
provide  for  the  family  of  the  assured  in  the  con- 
angency  of  his  own  death  while  they,  or  some 
of  them,  were  living.  The  first  contingency 
was  that  the  insurance  money  should  be  paid  to 
his  wife.  Thus  far  there  is  no  dispute.  It  is 
also  undisputed  that  in  a  certain  contingency 
the  insurance  should  be  paid  to  bis  children. 
What  was  the  latter  contingency  ?  It  is  plainly 
stated  in  the  certificate  to  be  the  contingency  of 
the  wife's  death,— no  more,  no  less.  There  are 
no  other  words  limiting  or  qualifying  the  latter 
contingency.  Firet,  then,  the  husband,  antic- 
ipating his  own  death,  procures  the  insurance 
for  his  wife's  benefit.  Second,  knowing  that 
his  wife,  according  to  the  course  of  nature, 
must  certainly  die  sometime,  he  provides  that, 
in  case  of  her  death,  the  iDSurance  shall  be 
paid  to  his  children.  The  wife  being  an  in- 
valid, and  presumably  older  than  his  minor 
children,  it  is  reasonable  to  presume  the  as- 
sured expected  them  to  survive  her  death.    In 
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the  li^ht  of  such  facts  and  circumstaDces,  what 
iotentioD  is  conveyed  by  the  terms  of  the  certi- 
ficate? The  entire  operative  words  have  been 
considered.  Nothing  has  been  added  thereto 
or  subtracted  therefrom.  Legitimate  facts  and 
circumstances  only  have  been  taken  into  consid- 
eration in  construing  the  language  of  the  writ- 
ten instrument.  The  reasonable  legal  inference 
to  be  drawn  from  such  language,  under  the 
circumstances,  is  that  the  father  intended  the 
insurance  should  go  to  the  invalid  wife  for  her 
use  while  living,  with  remainder  to  his  own 
children  in  the  contingency  of  the  wife's  death 
whenever  it  should  occur;  and  so  he  used  the 
unlimited  words.  *'in  case  of  her  death  to  be 
paid  to  the  children,"  inasmuch  as  they  could 
not  inherit  from  their  step-mother.  Words 
might  have  been  inserted  in  the  certificate  pro- 
viding for  the  payment  of  the  insurance  to  the 
children  only  in  the  contingency  of  the  wife's 
death  before  the  death  of  the  assured.  If  such 
words  had  been  inserted,  they  would  neces- 
sarily have  controlled  the  interpretation  of  the 
instrument.  But  such  words  were  not  in- 
serted, and  they  certainly  should  not  be  sup- 
plied by  implication,  when,  from  all  the  facts 
and  circumstances  legitimate  to  be  considered 
in  construing  the  instrument,  the  obvious  effect 
of  supplying  them,  as  contended  by  appellee, 
would  be  to  defeat,  not  to  effectuate,  the  in- 
tention of  the  assured. 

In  the  many  elaborate  briefs  and  arguments 
of  counsel  for  the  administrator  it  is  nowhere 
claimed  that  Starling  D.  Rouse  could  or  did 
have  any  intention  of  making  provision  for 
strangers  to  the  exclusion  of  any  member  of 
his  own  dependent  family.  But  the  conten- 
tion is  that  a  certain  "formula  of  words"  used 
in  the  certificate  has  been  construed  by  the 
courts  to  have  a  certain  and  definite  significa- 
tion, and  that  this  court  should  feel  itself  bound 
by  such  precedents.  As  heretofore  shown,  no 
case  has  been  cited  in  which  the  lan^age  was 
•'precisely  analogous*'  or  **8trictly  identical" 
with  the  certificate  under  consideration;  nor 
has  any  case  been  cited  where  the  circumstances 
and  relation  of  the  parties  to  be  affected  by  the 


instrument  were  either  preciselj  or  substan- 
tially analogous  to  those  under  consideratioii. 
It  has  been  before  observed,  and  it  can  scarcely 
be  made  clearer  by  repetition,  that  the  courts, 
especially  the  American  courts,  will  not  allow 
themselves  to  become  slaves  to  "arbitrary  and 
unbending"  precedents,  when  the  effect  of 
such  servuity  is  to  do  manifest  injustice.  But 
the^  will  rather  ''grapple  with  the  difficulties 
which  present  themselves,  however  formid- 
able and  embarrassing,"  in  each  particular 
case,  and  determine  the  same  with  reference  to 
its  "peculiar  circumstances,"  placing  the  de- 
cision "upon  the  proper  basis  of  truth  and  jus- 
tice, without  regard  to  the  entire  want  of  prec- 
edent."   1  Redf.  Wills,  supra. 

The  law  is  not,  and  in  the  nature  of  things 
cannot  be,  an  exact  science,  like  mathematics. 
Long  ago  able  iurists  gave  up  the  idea  of  for- 
mulating specific  rules  adapted  to  the  exigen- 
cies of  each  particular  case.  At  the  best,  the 
law  is  but  a  rational  science,  founded  on  gen- 
eral principles  of  right  and  justice.  Experience 
has  shown  that  these  principles,  when  intelli- 
gently and  conscientiously  applied,  insure  sub- 
stantial justice  in  the  larger  proportion  of 
litigated  controversies.  In  mere  matters  of 
procedure,  which  are  but  the  means  to  the  end, 
specific  rules  of  comparative  uniformity  may 
be  formulated,  and  many  precedents  may  be 
thereby  established,  though,  even  in  this  branch 
of  the  law,  much  must  necessarily  be  left  to 
sound  judicial  discretion.  But  m  the  great 
field  of  jurisprudence,  relating  to  rights  of  per- 
sons and  rights  of  property,  arbitrary  and  un- 
bendiog  precedents  have  ever  been  found  too 
narrow  for  the  multitude  of  vexatious  and  com- 
plicated controversies  arising  from  the  varied 
transactions  of  an  enlightened  and  progressive 
people.  Precedents  are  valuable  aids  to  those 
who  can  utilize  them  with  intelligent  discrim- 
ination; but  to  those  who  are  dependent  upon 
such  assistants,  precedents  ai'e  liable  to  become 
uncertain  and  misleading  guides. 

Petition  for  second  rehearing  overruled. 
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Joseph  LEES  et  al,,  Appts. 

(....Pa.....) 

1«  A  eliild  of  tender  years  may  be  a 
trespaeser  and  be  subjeot  to  the  consequences 
of  his  trespass. 


8«  Aboyflizorsevenyeaniold,'«rlio| 
upon  aball  attached  to  a  chain  i 
a  hoisting  apparatus  for  a  mill  while  It  Is 
in  motion  for  the  express  purpose  of  riding  upon 
it,  although  warned  by  a  companion  not  to  do  lu 
is  chargeable  with  the  oonsequenoes  of  his  reok- 
lessness,  and  no  .recovery  can^be  had  for  his 
death  by  falling. 

8.   A  millowner  ie  not  liable  ftir  Injury 


Ncyrm,— Contributory  neoUgence  of  infant  of  Under 
a>oe. 
The  rule  of  law  in  regard  to  the  negligence  of  an 
adult  and  offan  infant  of  tender  years  Is  different 
as  to  the  measure  and  degree  of  care  the  omission 
of  which  would  constitute  contributory  negligenoe, 
which  is  to  be  graduated  by  the  age  and  capacity 
of  the  individuaL  Washington  &  G.  R.  Ck>.  v.  Glad- 
moo.  8S  U.  8. 15  Wall.  401,  21  L.  ed.  114;  Siouz  aty 
&  P.  R.  Co.  V.  Stout,  84  U.  S.  17  Wall.  657,  21  L.  ed. 
746;  Birge  v.  Gardiner,  19  Conn.  607;  Daley  v.  Nor- 
12  L.  R.  A. 


wich  &  W.  R.  Co.  20  Conn.  601;  Powdl  v.  New  York 
Cent.  &  H.  R.  B.  Co.  22  Hun,  68;  Reynolds  v.  Hew 
York  Cent.  &  H.  B.  R.  Co.  68  N.  Y. »!»;  Thuiber  v. 
Harlem  Bridge  M.  &  P.  R.  Co.  eo  N.  Y.  888:  McGov- 
em  V.  New  York  Cent.  A  H.  R.  R.  Oi.  CT  N.  Y.  417. 
In  Massachusetts  it  has  been  held  that  If  a  boy 
was  in  the  exercise  of  such  care  as  could  reaaooa- 
bly  be  expected  of  one  of  his  age  and  oapadty  he 
might  recover.  Dowd  v.  Chioopee,  118  Man.  »4; 
Plumley  v.  Birge,  124  Mass.  57;  Lynch  v.  Smith,  104 
Mass.  52;  Carter  v.  Towne,  06  Mass.  667:  Munn  v. 


1891. 
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to  a  box*  ^^^  ^"^'^  ^  trespasser,  by  a  f al]  from 
a  ball  and  chain  used  for  holstlnir  material,  where 
the  boy  ffot  upon  it  while  it  was  in  motion  only  a 
moment  after  it  had  been  in  use,  the  ball  havinff 
been  stopped  and  hunsr  up  out  of  reach,  but  In 
some  way  havinir  gotten  in  motion  again  and  not 
having  been  left  carelessly  dangling  in  condition 
to  move. 

(Clark,  J.,  dissents.) 

(Harch  9, 18B1.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Ck>ttrt  of  Common  Pleas  for  Mont- 
gomery  County  in  an  action  brought  to  re- 
cover damages  for  the  death  of  plaintiff's  son, 
which  was  alleged  to  have  resulted  from  de- 
fendants' nefirligence.    Reversed. 

Defendants  were  owners  and  operators  of 
woolen  mills,  in  one  of  which  was  a  hoisting 
apparatus  consisting  of  machinery, pulleys,  etc. , 
inside  the  buildine  and  chain  terminating  in 
hooks  on  the  outsMe  where  the  hoisting  was 
done.  Above  the  hooks  and  fastened  to  the 
chain  is  an  iron  ball  for  the  purpose  of  keeping 
the  chain  taut  and  perpendicular. 

The  deceased,  a  boy  six  or  seven  years  old, 
attempted  to  ascertain  how  high  he  dared  to 
permit  the  apparatus  to  carry  him  and  was 
taken  to  the  third  story  of  the  building,  when 
he  became  frightened  and  unable  longer  to 
cling  to  the  chain  and  fell  to  the  ground  and 
was  killed. 

The  defendants  requested  inter  alia  instruc- 
tions to  the  effect,  (1)  that  the  boy  was  a  tres- 
passer and  plaintiff  could  not  recover,  and  (H) 
that  the  verdict  must  be  for  defendants,  both 
of  which  were  refused. 


Further  facts  appear  in  the  opinion. 

Jfr.  Charles  Hnnsiekort  for  appellants: 

The  bov  was  a  trespasser  and  no  recovery 
can  be  had. 

OiUespie  v.  McOowan,  100  Pa.  144 ;  301(4- 
m&re  A  0.  R,  Co,  v.  Schwindling,  101  Pa.  268 ; 
Philadelphia  d!R.R,  Co.  ^.Evmmell^WPti.  876; 
Flotcer  v.Penntylvania  R.  Go,  69  Pa.  210;  Duff  v. 
Allegheny  Valley  R,  Co,  9  Pa.  458 ;  Cauley  v. 
PitUburgh,  C.  &  St.  L.  R,  Co,  95  Pa.  898,  98  Pa. 
498 ;  Ilestonnlle  Pom,  R  Co,  v.  ConneU,  88  Pa. 
520 ;  Moore  v.  Penmylvania  R,  Co,  99  Pa.  801  ; 
Oil  City  d  Petroleum  Bridge  Co,  v.  Jackson, 
5  Cent.  Rep.  824,  114  Pa.  821  ;  Oaughan  v. 
Philadelphia,  12  Cent.  Rep.  148,  119  Pa.  608. 

*Mes9rs,  N.  H.  Laraolore  and  H.  H. 
Gibson,  for  appellee : 

A  child  injured  while  trespassing  has  no 
right  of  action,  unless  injured  by  the  negligence 
of  defendants,  when  the  injury  might  have 
been  avoided  by  ordinary  care  on  defendants' 
part.  But  when  a  child  of  lender  years  com- 
mits a  mere  technical  trespass,  and  is  injured 
bv  agencies  that  to  an  adult  would  be  open  and 
obvious  warnings  of  danger,  but  not  so  to  a 
child,  he  is  not  barred  from  recovering,  if  the 
things  instrumental  in  his  injury  were  left  ex- 
poseid  and  unguarded;  and  were  of  such  a 
character  as  to  be  likelv  to  attract  children,  ex- 
cite their  curiosity  ana  lead  to  their  injury, 
while  they  were  pursuing  their  childish  in- 
stincts. 

4  Am.  &  Eng.  Encyclop.  Law,  p.  68,  g  26; 
Philadelphia  &  R,  R,  Co.  v.  Spearen,  47  Pa. 
800 ;  8mith  v.  O'Conner,  48  Pa.  220  ;  Kay  v. 
Pennsylvania  R,  Co.  66  Pa.  269 ;  Schilling  v. 
Abernethy,  8  Cent.  Rep.  168,  112  Pa.  487i  Bid- 


Reed,  4  Allen,  481.  See  Meibus  v.  Dodge,  88  Wis. 
800. 

In  an  action  brought  by  an  infant,  as  a  general 
rule  the  same  defense  may  be  interposed  as  in  case 
of  an  adult  plaintiff;  so  it  has  heen  held  that  in  an  ac- 
tion for  personal  injuries  by  negligence  contribu- 
tory negligence  may  be  shovm  in  defense.  Hart- 
field  V.  Boper,  21  Wend.  615;  Honegsberger  v.  Sec- 
ond Ave.  R.  Co.  88  How.  Pr.  198. 

But  this  rule  will  hardly  be  applied  against  an  in- 
fant of  snoh  tender  age  as  to  be  incapable  of  self- 
control  and  personal  protection  to  the  same  extent 
as  to  an  adult.  Mangam  v.  Brooklyn  R.  O).  38  N. 
T.  456c  Robinson  v.  Cone,  22  Vt  218;  Lsmch  v.  Nur- 
din,  1 Q.  B.  422,  cited  in  Tyler,  Inf&nts,  194. 

It  baa  been  held  in  Pennsylvania  that  parents 
who  permit  their  children  to  trespass  upon  the 
property  of  a  railroad  company  are  guilty  of  negli- 
gence, and  that  when  a  child  of  tender  age  is  al- 
lowed so  to  do  the  company  owes  it  no  duty  and  is 
not  liable  to  either  party  for  the  injury.  See  the 
earlier  cases  of  Mulherrin  v.  Delaware,  L.  ft  W.  R. 
Co.  81  Pa.  306;  LitUe  Schuylkill  Nav.  R.  Co.  v.  Nor- 
ton.  24  Pa.  465:  Philadelphia  &  .R.  R.  Co.  v.  Long.  75 
Pa.205w 

A  dlsdnotlon  is  made  between  the  case  of  a  boy 
who  uses  the  highway  solely  for  the  purpose  of 
playing  and  who  meets  with  an  injury  from  a  de- 
fect tai  the  highway.  Blodgett  v.  Boston,  8  Allen. 
287:  Tigbe  V.  Lowell,  U9Ma88. 472:  GuHlne  v.  Lowell, 
4  New  Sng.  Rep.  286. 144  Ma«.  491.  a  case  where  a 
Xwy  did  not  cease  to  be  a  traveler,  but  merely  step- 
ped aside  for  an  instant  to  clasp  in  play  a  post  in 
the  highway  and  almost  in  his  path.  In  that  case 
he  was  entitled  to  recover. 

Where  a  father  bad  given  permission  to  his  son. 
a  ted  seven  years  of  age,  to  cross  the  bridge,  and 
the  fftther  was  fully  acquainted  with  Us  condl- 
12L.R.A. 


tion,  the  father  could  not  recover.  Oil  City  ft 
Petroleum  Bridge  Co.  v.  Jackson,  6  Cent.  Rep.  824, 
114  Pa.  821. 

Where  a  boy  was  found  drowned  in  a  hole  along- 
side of  a  sewer  on  private  lands,  fifty  or  sixty  feet 
from  the  street,  and  where  the  city  was  under  no 
obligaticn  to  keep  the  place  in  a  safe  condition,  the 
city  is  not  liable.  Murphy  v.  Brooklyn,  118  N.  Y. 
576. 

Where  a  boy  for  his  own  amusement  left  a  trav- 
eled track  sufficiently  prepared  for  travel,  and  went 
upon  a  part  of  the  highway  not  so  prepared,  and 
fell  into  a  hole  filled  with  water,  and  was  drowned, 
the  town  is  not  liable:  It  was  not  the  duty  of  the 
town  to  prepare  the  highway  its  whole  width. 
Goelts  V.  Ashland,  75  Wis.  642,  cithig  KeUey  v. 
Fond  du  Lac,  81  Wis.  179:  Hawes  v.  Foz  Lake,  88  Wis. 
448;  Matthews  v.  Baraboo,  88  Wis.  677:  Prideauz  v. 
Mineral  Point,  48  Wis.  528;  James  v.  Portage,  48 
Wis.  681;  Cartright  v.  Belmont,  58  Wis.  878. 

Contributory  negligence  of  infant.  See  note  to 
Slattery  v.  OTonnell  (Mass.)  10  L.  R.  A.  664. 

That  an  Infant  is  not  chargeable  with  contributo- 
ry negligence,  see  notes  to  CleTeland  Rolling  Mill 
Co.  V.  Corrigan  (Ohio)  8  L.  R.  A.  886;  Chicago  aty  R. 
Co.  V.  Robinson  (111.)  4  L.  R.  A.  127;  Winter  v.  Kan- 
sas City  Cable  R.  Co.  (Mo.)  6  L.  R.  A.  58S. 

Infant,  when  chargeable  with  contributory  neg- 
ligence. See  note  to  Winter  v.  Kansas  City  Cable 
R.  Co.  supm. 

Suit  by  parent  for  damages.  Wymore  v.  Mahaa- 
ka  County,  6  L.  R.  A.  545,  78  Iowa,  896. 

Negligence  of  parent  not  imputable  to  child. 
See  note  to  Chicago  aty  R.  Co.  v.  Wilcox  (HI.)  8  L. 
R.  A.  496. 

Suit  by  infant  for  personal  injuries.  See  note  to 
Chicago  City  R.  Co.  v.  Robinson,  supra. 
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die  T.  HestonffiUe,  M.  S  F,  Pass,  B.  Co,  8  Cent. 
Rep.  404, 112  Pa.  661;  Lynch  v.  Nurdin,  1  Q.  B. 
29;  Woodhridge  ▼.  Delaware,  L.  d  W,  R.  Co.  106 
Pa.  464;  Powers  vMaHovD,  58  Mich.  507, 51  Am. 
Rep.  154 ;  HarHman  Y.Pittsburgh,  C.  cfe  St,  L, 
R.  Co.  9  West  Rep.  488,  45  Ohio  St.  11 ; 
Hydraulic  Works  Co,  v.  Orr,  83  Pa.  882. 

Ghreen*  J,,  deliyered  the  opinion  of  the 
court: 

If  the  chain  and  ball  at  the  defendants'  mill 
had  been  running  regularly  in  the  actual 
business  of  raising  or  lowering  grain  or  flour, 
and  the  plaintiff's  son  had  lumped  upon  the 
ball  to  ride  up  in  the  air,  ana  fallen,  it  certainly 
could  not  be  held  that  the  defendants  would  be 
liable  for  the  consequences.  They  would  have 
been  in  the  lawful  prosecution  of  their  business, 
with  an  apparatus  proper  for  such  uses,  and 
owing  no  auty  of  protection  to  passinff  children 
against  the  consequences  of  their  reckless  acts 
in  rushing  into  so  manifest  a  danger.  So  if  a 
boy  of  tender  years  attempts  to  climb  upon  a 
train  of  cars  while  in  active  movement,  regard- 
less of  the  dangerous  results  likely  to  ensue, 
and  is  iniured,  he  certainly  cannot  recover 
damages  from  the  company  upon  the  theorv 
that  he  cannot  be  guilty  of  contributory  negli- 
gence. If  in  the  present  case  the  chain  and 
ball  had  not  been  in  motion,  but  were  at  rest, 
and  the  boy  had  lumped  upon  the  ball  precisely 
as  he  did,  and  his  act  had  set  the  chain  to  run- 
ning, and  started  the  ball  upward,  there  would 
be  plausibility  in  the  argument  for  a  recovery 
that  the  boy  was  ignorant  of  the  effect  of  his 
act.  The  case  then  would,  perhaps,  have  come 
within  the  decision  of  this  court  in  the  case  of 
I^dravlic  Works  Co.  v.  Orr,  88  Pa.  882.  That 
decision  was  put  expressly  upon  the  ground 
that  there  was  nothing  to  indicate  the  dangerous 
character  of  the  platK>rm,  which  was  so  placed 
that  it  was  liable  at  anv  moment  to  fall  and 
crush  children  beneath  it  like  mice  in  a  dead- 
fall. 

In  the  case  of  OiUespie  v.  McOowan,  100  Pa. 
144,  we  said  that  case  *'was  decided  upon  its 
own  peculiar  circumstances,"  and  we  also  said 
"it  was  not  intended  to  assert  the  doctrine  that 
a  child  cannot  be  treated  as  a  trespasser  or 
wrong-doer,  and  so  far  as  it  appears  to  sanc- 
tion such  a  doctrine  it  must  be  considered  as 
overruled."  We  also  said:  ** Hydraulic  Works 
Co.  V.  Orr,  is  authority  only  for  its  own  facts." 
We  further  said :  "It  is  settled  by  abundant 
authority  that,  to  enable  a  trespasser  to  recover 
for  an  injury,  he  must  do  more  than  show 
negligence.  It  must  appear  that  there  was  a 
wanton  or  intentional  injury  inflicted  on  him 
by  the  owner."  That  a  child  of  tender  years 
may  be  a  trespasser,  and  be  subject  to  the  con- 

Ziences  of  his  trespass,  has  been  decided  by 
court  so  many  times,  and  in  so  many  vary- 
ing circumstances,  that  the  question  is  no  long- 
er open  to  discussion.  Philadelphia  A  R,  R.  Co. 
V.  Hvmmell,  44  Pa.  Sl^'AFUnoer  v.  Pennsylvania 
R,  Co,  69  Pa.  210 ;  Duff  v.  Allegheny  Valley 
R.  Co.  91  Pa.  458 ;  Cauley  v.  Pittsburgh,  C,  db 
8t,  L.  R,  Co,  95  Pa.  898,  98  Pa.  498 ;  Heston- 
ville  Pass,  R.  Co,  v.  Connell,  88  Pa.  520;  Moore 
V.  Pennsylvania  R.  Co.  99  Pa.  801 :  Baltimore 
dt  0.  R.  Co.  V.  Schvnndling,  101  Pa.  258 ;  Oil- 
lespie  V.  McOawan,  100  Pa.  144 ;  Oil  City  dt 
Petroleum  Bridge  Co.  v.  Jackson,  114  Pa.  821, 
12  L.  R.  A. 


6  Cent.  Rep.  824 ;  McMuUen  v.  Pennsylvania 
R,  Co.  182  Pa.  107. 
In  Cauley  v.  PitUimrgh,  C.  d  St,  L,  R  Co., 

98  Pa.  498,  we  held  that  where  a  boy  seven 
years  old,  who  was  playing  upon  a  sand-car, 
was  ordered  off  the  car  bv  the  conductor  while 
the  car  was  moving  slowly,  and  who,  in  get- 
ting off,  was  injured,  there  could  be  no  re- 
covery. When  the  case  was  flrst  beard  in  thia 
court  (reported  in  96  Pa.  898)  we  said:  "In  re- 
sard  to  the  suit  brought  for  the  child  by  his 
father  as  his  next  friend  it  is  sufiicient  to  say 
that,  the  child  being  unlawfully  upon  the  car, 
the  defendant  company  owed  it  no  duty,  and 
is  not  liable  for  the  iAjury." 

In  Hestonville  Pass.  R.  Go.  v.  Connell,  88 
Pa.  520,  where  a  child  six  years  and  nine 
months  old  was  injured  in  attempting  to  get  on 
the  front  platform  of  a  car  while  in  motion, 
we  held  there  could  be  no  recovery.  Mr. 
Justice  Grordon,  in  delivering  the  opinion,  said: 
"Nevertheless  it  may  be  assumed  that  a  child 
old  enough  to  be  trusted  to  run  at  large  has 
wit  enough  to  avoid  ordinary  danger,  and  so 
persons  who  have  business  on  the  streets  may 
reasonablv  conclude  that  such  a  one  will  not 
voluntarily  thrust  itself  under  the  feet  of  his 
horses,  or  under  the  wheels  of  his  carriage;  a 
fortiori  may  they  conclude  that  they  are  not  to 
provide  against  possible  damages  that  may  re- 
sult to  the  infant  from  its  own  willful  trespass." 

In  the  case  of  Moore  v.  Pennsylvania  A  Co., 

99  Pa.  801,  a  boy  of  ten  years  was  walking 
along  the  track  on  the  sleepers,  and  was  run 
over  by  a  passing  train  and  killed.  We  held 
there  could  be  no  recovery  because  be  was  a 
trespasser.  We  said :  '  'The  circumstance  that 
the  trespasser  in  this  instance  was  a  boy  ten 
years  of  age  cannot  affect  the  application  of  the 
rule.  The  def endan  t  owed  him  no  greater  duty 
than  if  he  had  been  an  adult.  They  are  not 
subject  to  an  obligation  to  take  precautions 
against  any  class  of  persons  who  may  walk  on 
and  along  their  tracks." 

In  Oil  City  db  Petroleum  Bridge  Co,  v.  Jack- 
son, 114  Pa.  821,  a  boy  of  seven  years,  while 
crossing  upon  defendant's  bridge,  got  upon  a 
gas-pipe,  five  inches  in  diameter,  at  a  place 
where  there  was  an  opening  in  the  floor,  and 
while  walking  on  the  pipe  fell  into  the  river 
below  and  was  drowned.  We  held  there  could 
be  no  recovery.  Mr,  Justice  Paxson,  deliver- 
ing the  opinion,  said:  "The  child  who  was 
killed  was  not  using  it  [the  bridge]  in  the  ordi- 
nary way.  He  was  walking  upon  the  gas-pipe, 
where  he  ought  not  to  have  been,  and  which 
was  so  dangerous  that  his  younger  brother  re- 
monstrated with  him,  and  warned  him  to  get 
off.  It  is  not  necessary  to  impute  negligence 
to  the  child;  it  is  sufficient  that  he  wasTnjured, 
not  as  the  result  of  the  use  of  the  bridge,  but 
as  the  consequence  of  his  venturing  in  his 
childish  recklessness  where  no  one,  child  or 
adult«  had  any  business  to  be." 

These  principles  are  precisely  applicable  to 
the  present  case.  The  chain  and  ball  were  not 
at  rest;  they  were  in  actual  motion,  and  the 
boy,  fully  knowing  that,  and  intending  to  do 
exactly  what  be  did  do,  Jumped  upon  Uie  ball 
for  the  very  purpose  of  riding  upward  on  it 
The  boy  who  was  with  him,  and  who  testified 
for  the  plaintiff,  said:  "The  ball  was  down. 
When  both  of  us  met  he  said:    '  Hello,  Kinnie; 
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I  bet  I  can  go  up  higher  od  the  ball  than  you/ 
I  (old  him  he  had  better  not,  he  would  fall.  I 
did  not  hear  him  say  anything  then.  He  got 
on  the  ball,  and  sat  on  the  ball  and  held  the 
chain.  Then  when  he  was  going  up  he  tried 
to  get  down.  He  got  down  from  the  baU,  and 
the  hook  catched  him,— I  think  that  the  hook 
catched  him,— and  then  when  he  was  going  up 
higher  the  hook  gave  way  when  he  was  going 
up.  Then  he  hung  with  his  bands  on  the  balH 
Then  Tom  McCormick  came  out  of  the  door 
of  the  mill,  and  when  he  saw  the  boy  going  up 
he  ran  to  leave  the  ball  down.  Then  the  boy 
fell  before  he  had  time."  It  is  thus  fuUV 
proved  by  the  plaintiff,  and  not  contradicted, 
that  the  boy  got  upon  the  ball  for  the  express 
purpose  of  riding  up  on  it,  and  notwithstand- 
ing hifl  companion  warned  him  not  to  do  it. 
saving  he  might  fall.  His  death  was  caused 
solely  by  his  own  rash  and  reckless  act  while 
in  a  place  where  he  had  not  the  least  rigbt  to 
be.  Of  course  he  was  a  trespasser,  in  every 
sense  of  the  word.  The  ball  and  chain  were 
not  used  for  any  purpose  of  conveying  persons 
up  or  down,  and  the  case  is  therefore  stronger 
than  either  Cauley  v.  PitttturgK  0,  A  8i,  L. 
JL  Co.  or  HestontUU  Pan,  B.  Co.  v.  Conndl. 
We  can  see  no  reason  whv  the  principle  of 
those  cases  is  not  strictlv  applicable  to  this,  onlv 
in  a  greater  degree.  Ana  the  doctrine  of  Bal- 
iimore  d  0.  S.  Co,  v.  Sehtoindltng,  Philadel- 
phia d  R  B.  Go.  V.  Hfimmell  and  OH  City  d 
Petroleum  Bridge  Co.  v.  Jaekeon, — that  the  boy 
was  in  a  place  where  he  had  no  rigbt  to  be,  and 
where  he  was  oot  entitled  to  any  protection 
from  the  defendants  against  his  own  reckless 
trespass, — is,  if  anything,  still  more  applicable. 
In  the  Bridge  Case  the  boy  had  a  right  to  be  on 
the  bridffe  for  the  purpose  of  crossing  it,  and 
in  the  tiditoindling  Cau  the  boy  was  not  neces- 
sarily a  trespasser  by  being  on  the  platform; 
but  here  the  trespass  was  absolute,  and  very 
gross.  There  was  no  right  or  justification  or 
excuse  of  any  kind  for  the  presence  of  the  boy, 
or  of  any  other  person,  on  the  ball  for  any  pur- 
pose whatever,  much  less  for  the  purpose  of 
Tiding  on  it.  In  point  of  fact,  the  ball  and 
chain  bad  been  in  use  for  hoisting  up  material 
until  almost  the  moment  of  the  accident.  One 
of  the  men  was  still  in  the  mill.  A  number  of 
the  defendants'  hands  testified  that  the  ball  was 
stopped,  and  hung  up  out  of  reach,  but  in  some 
way  they  could  not  account  for  it  had  got  in 
motion  again,  showing  that  the  ball  was  not 
carelessly  left  dangling  and  in  a  condition  to 
move.  In  this  momentary  interval  it  happened 
that  the  plaintiff's  son  came  along  and  jumped 
upon  it.  Upon  the  whole  case  we  think  the 
defendants'  first  and  second  points  should  have 
been  a£9rmed. 

Judgment  reversed. 

Clark,  f/.,  dissents. 


Barclay  JOHNSON  etal,,  Appts., 

c. 

Thomas  ASH. 
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iflh  — *ii^  allTor  dollars'*  without  specify- 
ing their  weight  or  fineness  at  a  time  when  they 
were  legal  tender  by  Act  of  CongreM  is  presumed 
to  be  for  the  t>eneflt  of  the  owDer  of  tbe  rent,  and 
a  tender  of  such  dollars  for  the  rent  is  good  even 
after  Congrene  has  demonetized  them  and  Spain 
has  ceased  to  coin  them  and  provided  for  their 
withdrawal,  substituting  a  new  coinage,  the  use 
of  which  is  obligatory. 

(AprU  27, 18QL) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Court  of  Common  Pleas.  No.  2,  for 
Fttiladelphia  County  in  favor  of  defendant 
upon  a  case  stated  for  the  opinion  of  the  court 
the  object  of  which  was  to  determine  the  sufll- 
ciency  of  a  tender  of  ground  rent.    Affirmed. 

This  is  an  action  to  test  the  sufilciency  of  a 
tender  of  Spanish  milled  dollars  in  payment  of 
arrears  of  ground  rent  due  in  September,  1890, 
onpremises  in  Philadelphia. 

The  most  important  parts  of  the  case  stated 
are  as  follows:  In  1792  Congress  adopted  the 
S]>ani8h  milled  silver  dollar  as  the  standard  of 
value  of  tbe  United  States  dollar  authorized  to 
be  coined  by  that  Act.  In  1806  Congress  made 
Spanish  milled  silver  dollars  (of  17  pwts.  7gr8. 
in  weight)  a  legal  tender  for  all  debts,  at  the 
rate  of  one  hundred  cents  of  United  States  cur- 
rency; and  they  so  continued  until  demone- 
tized in  1857.  In  1808,  at  which  time  Spanish 
milled  dollars  were  a  legal  tender  and  a  part 
of  the  money  current  in  the  United  States,  the 
grouod  rent  in  question  was  reserved  in 
* 'Spanish  milled  silver  dollars  and  two  thirds 
of  a  dollar"  without  specifying  their  weight  or 
fineness;  and  in  other  parts  of  the  ground-rent 
deed  the  word  •'dollars"  was  used  without 
specifying  the  kind  of  dollars  referred  to.  In 
1857  Congress  demonetized  Spanish  milled 
silver  dollars.  In  1868  Spain  adopted  the  cur- 
rency of  the  Latin  Union  in  which  tbe  dollar 
bad  no  place,  made  the  new  coinage  obligatory 
and  provided  for  the  withdrawal  of  the  old 
currency.  In  1890  quarterly  payments  of  the 
ground  rent  fell  due  and  payment  thereof  was 
tendered  in  Spanish  milled  dollars  and  United 
States  cents,  which  tender ;was  refused. 

Mewrs.  Samuel  Hinds,  Thonas  A 
Henry  Pleaaantg,  for  appellants: 

No  weight  or  fineness  is  specified  for  the 
coins,  and  the  word  "dollars,"  without  fur- 
ther designation,  is  used  throughout  the  deed, 
except  in  the  reservation  clause.  These  features 
distinguish  the  case  at  bar  from  Mather  v. 
Einike,  51  Pa.  425;  Christ  Church  Hospital 
V.  Fuechsel,  54  Pa.  78;  Perot  v.  EiehhoU,  25 
W.  N.  C.  527,  and  Button  v.  PuHaret,  52  Pa. 
109. 

If  the  court  should  be  of  the  opinion  that 
the  tender  of  the  forty-one  Spanish  milled  sil- 
ver dollars  and  one  cent  was  a  sufi^cient  tender, 
then  judgment  was  to  be  entered  in  favor  of 
the  defendant;  otherwise  judgment  was  to  be 
entered  in  favor  of  plaintiffs  for  $41.01  lawful 
money  of  the  United  States  of  America,  with 
costs.* 

Judgment  was  entered  by  the  court  in  favor 
of  the  defendant  upon  the  case  stated. 

The  absence  of  designated  weight  for  the 
dollars  reserved  in  the  case  at  bar  indicates 
that  the  reservation  was  intended  simply  as  a 
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reservation  of  such  Spanish  dollars  as  were 
lawful  monej;  and  "contracts  for  lawful  mon- 
ey" are  contracts  for  the  payment  of  the  legal 
tender  of  the  country. 

BuUer  v.  Earwitz,  74  U.  S.  7  Wall.  261,  19 
L.  ed.  150;  Mather  v.  Kinike,  51  Pa.  429. 

The  legal  tender  Spanish  dollar  was  intended 
to  be  reserved  in  this  deed. 

Button  V.  Pailaret,  52  Pa.  112. 

The  fact  that  coins  were  stipulated  for  be- 
comes in  this  case  an  important  consideration, 
as  evidencing  that  the  reservation  was  not  of  a 
mere  commodity,  since  in  this  case  the  dollars 
reserved  were  "coins  that  our  land  recognizes 
as  money." 

Mather  v.  Kinike,  51  Pa.  429. 

The  Spanish  milled  dollars  contemplated  in 
the  reservation  clause  in  this  deed  were  such 
Spanish  milled  dollars  as  were  a  legal  tender 
under  the  Act  of  Congress  of  1806,  and  the 
reservation  is  not  for  a  specific  article  or  a 
mere  commodity,  but  for  lawful  monev;  and 
as  these  Spanish  dollars  were  demonetized  in 
1857,  the  rent  reserved  could  no  longer  be  paid 
in  such  dollars,  but  must  be  paid  in  such  legal 
tenders  as  the  government  provides  and  sanc- 
tions when  the  time  for  payment  arrives. 

KfWJ:  V.  Lee,  79  U.  S.  12  Wall.  467, 20  L.  ed. 
806;  Perot  v.  Eiehholz,  25  W.  N.  C.  525;  Maule 
V.  Stoker,  8  W.  N.  C.  878;  MorrU  v.  Bancroft, 
9  Phila.  277. 

In  everv  reported  case  where  the  contract 
has  been  held  to  be  for  a  specific  article  and 
not  for  lawful  money  legal  tenders  are  "ex- 
pressly excluded"  by  tne  terms  of  the  con- 
tract "unless  they  should  happen  to  correspond 
with  the  standard  adopted  by  the  parties  as  a 
law  unto  themselves." 

Button  V.  Failaret,  52  Pa.  118. 

A  tender  of  demonetized  or  obsolete  coin  is 
no  more  a  payment  of  the  debt  contracted  than 
would  a  present  tender  of  notes  of  the  late 
Confederate  States  be  payment  of  a  contract 
lawfully  made  in  the  insurgent  States  during 
the  civil  war.  Under  such  circumstances  the 
rule  has  been  clearly  enunciated  by  the  Su- 
preme Court  of  the  United  States  that  the 
value  of  the  demonetized  or  obsolete  currency 
is  to  be  estimated  "in  lawful  money  of  the 
United  States  at  the  time  when  and  place 
where  such  contracts  were  made." 

Effinger  v.  Eenney,  115  U.  S.  566,  29  L.  ed. 
495. 

Mr.  Joseph  M.  Pile  for  appellee. 

Per  Curiam: 

The  court  below  properly  held  that  the 
plaintiff  was  obliged  to  receive  the  kind  of 
money  his  contract  called  for.  It  is  to  be  pre- 
sumed that  when  the  ground  rent  was  created 
the  reservation  of  the  rent  in  "Spanish  milled 
silver  dollars"  was  for  the  benefit  of  the  owner 
of  the  rent.  It  was  certainly  not  for  the  bene- 
fit of  the  ground  tenant.  The  plaintiff,  having 
enjoyed  what  benefit  there  was  under  the  con- 
tract, may  well  take  the  disadvantages  thereof, 
if  there  are  any. 

Judgment  ajflrmed, 
12  L.  R.  A. 
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A  railroad  ie  located  so  ae  to  ezelode 
the  appropriatton  of  the  land  eeleeted 
by  third  peroons  Ibr  other  iiees  when  a 
definite  location  has  been  adopted  by  the  action 
of  the  company,  but  the  act  of  an  eofirtneer  in 
staldnfr  out  the  line  is  not  a  sufficient  location. 

(April  6,  XB9L) 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Common  Pleas  for  Lycoming 
County  in  favor  of  plaintiff  in  an  action 
brought  to  enjoin  defendant  from  locating  its 
railroad  upon  land  alleged  to  have  been  pre- 
viously appropriated  by  plaintiff.    BnerMecL 

The  facts  sufflcientlv  appear  in  the  opinion. 

Messrs,  Henry  C  Larsons  and  Wayne 
MacVeag^h,  for  appellant: 

The  location  of  a  railroad  is  the  act  of  the 
corporation  and  must  be  with  the  bona  fide  in- 
tention of  building  the  road. 

Pittsburgh,  V.  cfe  C.  B.  Co.  v.  Com,  101  Pa. 
196. 

The  location  of  the  road  is  the  actual  takinc 
of  the  land  for  the  purpose  of  a  railroad,  ana 
not  a  mere  survey. 

Neal  V.  Pittsburgh  d  0.  R  Oo.  3  Grant,  Cas. 
188. 


"SOTE,- Location  of  railroad;  whal  sufficient  to  er- 
elude  aifpropritUion  of  land  by  rival  road. 

The  question  what  constitutes  an  appropiiatlon 
by  a  railroad  company  of  particular  land  for  use 
as  a  right  of  way  which  wiU  ezdude  other  com- 
panies from  occupying  the  same  land  does  not  ap- 
pear to  have  received  much  attention  by  the  courts. 
The  doctrine  stated  in  Contra  Ooeta  Goal  Mines  K. 
Co.  V.  Moss,  28  CaJ.  880,  that  priority  of  location  and 
appropriation  erives  priority  of  ri^ht,  is  not  ques- 
tioned in  the  absence  of  statutes  which  either  di- 
rectly or  by  implication  erive  one  of  the  claimants 
the  better  right.  See  Bane  R.  Co.  v.  Montpelier  ft 
W.  Kiver  B.  Co.  4  L.  R.  A.  78fi.  and  noU,  81  Vt.  1. 

If  such  statutes  exist  they  of  course  control  the 
matter.  Chesapeake  &  O.  Canal  Co.  v.  Baltimore  ft 
O.  R.C0.4G1U&J.1. 

The  question  seems  to  have  been  more  frequently 
passed  upon  in  Pennsylvania  than  elsewhere,  but 
as  the  principal  case  settles  the  law  there  and  many 
of  the  expressions  of  opinion  by  Judges  of  that 
State  are  oMter  they  will  not  be  noticed. 

Morris  ft  E.R.  Co.  V.  Blair,  9  N.J.Bq.  64ft,  holds 
that  mere  experimental  surveying  of  a  route  will 
not  confer  any  vested  or  legal  right  until  it  shall 
have  been  adopted,  ahd  that  the  company  which 
first  adopted  a  route  and  first  filed  its  survey  in  the 
office  of  the  secretary  of  state  had  the  better  right. 

In  Sioux  City  ft  D.  M.  R.  Co.  v.  Chicago,  M.  ft  St. 
P.  R.  Co.,  27  Fed.  Rep.  770,  defendant  set  forth  its 
claim  to  the  land  in  controversy  by  stating  that  in 
the  summer  of  1881  it  caused  surveys  to  be  made 
for  such  line,  and  in  the  fall  of  1881  It  located  the 
same;  that  in  June,  1885,  tt  retraced  its  located  line 
and  permanently  located  it,  marking  it  with  stakes 
driven  in  the  center  line,  and  alleged  that  tt  was 
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MMir$.  Addison  Candor  and  C.  L» 
Rue  Munson.  for  appellee: 

On  a  question  of  location  between  two  rival 
companies,  that  which  has  first  made  a  survey 
and  staked  out  a  centre  line  is  entitled  to  pii- 
orty  of  right. 

JbavU  V.  TituniUe  d:  Oil  City  R,  Co,  6  Cent. 
Rep.  908, 114  Pa.  812.  See  O'Mara  v.  Penn^yl- 
tarUa  -R  G?.  25  Pa.  448;  PitUburah,  V.  cfc  C.  R. 
Co,  V.  Com.  supra;  TituaviUe  A  P.  C.  R.  Co.  v. 
Warren  d  V.  R  Co.  12  Phila.  642;  Eeise  v. 
Pennsylvania  R,  Co,  62  Pa.  72. 


,  J.,  delivered  the  opinion  of  the 
conrl: 

The  ImpOTtant  question  presented  bv  this 
appeal  is,  What  constitutes  a  valid  location  on 
the  ground  of  a  projected  line  of  railroad?  It 
is  singular  that  such  a  question  should  be  to 
any  extent  an  open  one  in  a  State  remarkable, 
as  Pennsvlvania  is,  for  the  number  and  extent 
of  its  rauroads.  The  act  of  location  is  an  ap- 
propriation of  private  property  by  virtue  of  the 
right  of  eminent  domain  with  which  the  State 
has  invested  the  railroad  company,  either  by  the 
Act  of  incorporation  or  by  viriue  of  general 
laws. 

The  requisites  of  a  valid  location  may  be  con- 
sidered, first,  with  reference  to  the  private 
owners  upon  or  over  whose  lands  the  location 
is  made,  and  next,  with  reference  to  third 
parties  and  other  corporations. 

The  successive  steps  contemplated  by  the 
Act  of  1849  and  subsequent  legislation  as  nec- 
essary to  vest  a  title  to  the  roadway  in  the  cor- 
poration are  these : 

First.  A  preliminary  entry  on  the  lands  of 
private  owners  for  the  purpose  of  exploration. 


This  is  made  by  engineers  and  surveyors  who 
run  and  mark  one  or  more  experimental  lines, 
and  who  report  their  work  with  such  maps  and 
profiles  as  may  be  necessary  to  present  it  prop- 
erly to  the  company  that  employs  them. 

Second.  A  selection  and  adoption  of  a  line, 
or  one  of  the  lines  so  run,  as  and  for  the  loca- 
tion of  the  proposed  railroad.  This  is  done  by 
the  corporation  and  it  requires  the  action  In 
some  form  of  the  board  of  directors.  This  makes 
what  was  before  experimental  and  open  a  fixed 
and  definite  location.  It  fastens  a  servitude 
upon  the  property  affected  thereby  and  so  takes 
from  the  owner  and  appropriates  to  the  use  of 
the  corporation. 

Tbiro.  Payment  to  the  owner  for  what  is 
taken  and  the  consequences  of  the  taking,  or 
security  that  it  shall  be  made,  when  the  amount 
due  him  is  legally  ascertained. 

The  title  of  the  owner  is  not  devested  until 
the  last  of  these  steps  has  been  taken.  Lever- 
ing V.  Philadelphia,  0,  d  A\  R,  Co.  8  Watts 
&  S.  450 ;  Mcainton  v.  Pittsburgh,  Ft,  W.  d 
C.  R,  Co.  66  Pa.  404 ;  Dimmick  v.  BrodJkead, 
75  Pa.  464;  Buffalo,  N.  T.  d  Phila.  R.  Co,  v. 
Harvey,  107  Pa.  819 ;  Qilmore  v.  Pittsburgh,  V. 
d.  a  R.  Co.  104  Pa.  275. 

As  against  blm  the  corporation  can  acquire 
only  a  conditional  title  by  its  act  of  location, 
which  ripens  into  an  absolute  one  upon  making 
compensation.  As  to  third  persons  and  rival 
corporations,  however,  the  action  of  the  com- 
pany adopting  a  definite  location  is  enough  to 
?ive  title.  For  this  reason  in  several  of  the 
Jnited  States  provision  is  made  by  law  for  re- 
cording the  action  of  the  company  and  the  line 
adopted  by  it,  so  as  to  give  notice  to  the  public, 
and  to  settle  questions  of  priority  of  title.    We 


permanently  located  in  June,  1886.  Gomplainant 
claimed  to  have  located  its  line  In  October,  1886,  and 
alleged  that  on  the  17th  of  the  preoeding  August  it 
had  purchased  the  land  In  oontroTeisy.  The  court 
held  that  at  that  time  defendant's  line  was  per- 
manently located  and  marked  on  the  tract,  and 
that  defendant  had  the  better  right  to  construct 
its  road  over  the  same. 

In  Denver  ft  B.  6.  B.  Co.  v.  AUing,  W  U.  8. 403, 26 
L.  ed.  488,  it  was  held  that  surveying  and  staking  a 
route  is  not  a  sufSoient  location  and  appropriation 
of  it  to  exclude  the  subsequent  appropriation  of 
part  of  it  by  a  rival  company,  unless  tbe  survey 
was  followed  by  actual  occupation  and  use  for 
railroad  purposes.  But  In  that  case  occupation  for 
the  purpose  of  construction  in  1878  of  a  route  sur- 
veyed in  1871  and  1872,  the  actual  occupation  being 
prior  to  tiiat  of  the  rival  company  and  early  enough 
to  satisfy  tbe  requirements  of  the  claimant's 
charter,  was  held  sufficient  to  establish  the  claim- 
ants title  to  the  route. 

Where  two  street  railway  companies  were  each 
granted  the  right  to  extend  its  track  through  a 
certain  street  to  reach  a  ferry,  the  company  which 
first  actually  took  a  qualified  possession  of  the 
middle  of  the  street  by  locating  and  constructing 
its  extension  therein  until  interfered  with  by  the 
other  oompany  was  held  to  have  acquired  the  right 
to  finish  and  operate  its  road  as  thus  located  free 
from  interference  by  the  other  company.  Water- 
bury  v.  Bry  Dock,  K  B.  &  B.  B.  Ck>.  64  Barb.  408. 

The  question  as  to  what  is  a  sufficient  appropria- 
tion as  against  a  rival  company  is  frequently  made 
to  depend  on  the  construction  of  state  statutes: 
thus  in  Bane  B.  Go.  v.  Montpelier  &  W.  Biver  B. 
Co.,  4  Lb  B.  A.  78ft,  tfl  Vt.  1,  the  statute  provided  that 
before  a  oompany  commences  proceedings  for  the 
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purpose  of  acquiring  title  to  real  estate  or  an  interest 
therein  it  shall  cause  tbe  location  of  its  road  signed 
by  a  majority  of  its  directors,  defining  the  courses, 
distances  and  boundaries  of  the  same  ...  to  be  re- 
corded in  the  respective  town  clerks*  offices  of  the 
towns  through  which  it  passes:  and  the  court  held 
that  when  such  location  had  been  signed  and  filed 
the  company  acquired  the  right  to  the  location 
as  against  subsequent  purchases  or  locations. 
The  court  intimated,  however,  that  this  right 
might  be  lost  by  a  neglect  to  follow  up  the  first 
steps  with  proper  diligence. 

The  New  York  Statute  provides  that  before  con- 
structing any  part  of  its  road  the  company  must 
make  and  file  a  map  and  profile  of  the  route  in- 
tended to  be  adopted  and  give  written  notice  to  all 
occupants  of  the  land  affected,  of  the  time  and 
place  of  filing  and  that  the  route  designated  passes 
over  the  land  of  such  occupants.  In  Hochester,  H. 
&  L.  B,  Co.  V.  New  York,  L.  E.  &  W.  B.  Co.,  110  N. 
Y.  128,  the  court  held  that  compliance  with  those 
requirements  fixed  the  company^s  right  to  the 
route  as  against  other  companies,  and  in  New  York 
&  A-  B.  Co.  V.  New  York,  W.  S.&B.H.  Co.,  11  Abb. 
N.  C.  896,  it  was  decided  that  merely  filing  the  map 
was  not  sufficient. 

Where  two  rival  companies  have  each  received 
permission  to  construct  a  railway  system  in  the 
streets  of  a  city  the  one  which  first  begins  work  on 
a  line  involving  a  certain  street  in  good  faith 
and  acting  within  the  terms  of  its  grant  has 
the  better  right  to  the  use  of  that  portion  of  the 
street  which  its  tracks  will  cover,  and  this  right 
will  continue  so  long  as  money  is  expended  and 
work  diligently  prosecuted  with  a  view  to  Its  com- 
pletion. Indianapolis  Cable  Street  B.  Co.  v.  Citizens 
Street  B.  Co.  Ond.)  8  L.  B.  A.  580. 
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have  no  such  statute  and  the  action  of  the  com- 
pany must  be  proved  by  other  competent 
evidence.  Eeise  v.  Penntffltania  R.  Co,  62 
Pa.  72.  But  when  proved  it  has  the  same  ef- 
fect upon  all  interested  as  though  it  had  been 
recorded.  It  settles  the  date  of  actual  appro- 
priation, and  shows  the  exact  location  of  the 
line  of  the  road  poposed.  An  examination  of 
our  own  case  will  show  that  the  conclusions 
we  have  reached  are  fairly  deducible  from  them. 
In  New  York  S  E.  R,  Co,  v.  Toeing,  38  Pa. 
175,  it  was  held  that  the  location  of  the  line  of 
its  road  is  intrusted  by  the  law  to  the  company 
alone ;  and  after  it  has  exercised  the  discretion- 
ary power  conilded  to  it  its  action  is  final  as  to 
third  persons  and  cannot  be  reviewed.  The 
same  doctrine  was  again  asserted  in  Cleveland 
dt.  P.  R,  Co,  V.  Speer,  56  Pa.  825.  and  it  has  been 
adopted  in  many  subseauent  cases.  The  effect 
of  a  location  when  made  so  far  as  the  line  and 
the  ground  covered  by  it  are  concerned  was 
considered  in  PitUburgh,  V,  &  C,  R,  Co,  v. 
C<m.,  101  Pa.  102,  and  it  was  held  the  act  of 
the  company  in  adopting  a  definite  and  per- 
manent location  for  its  road  was  an  appropria- 
tion of  the  ground  covered  by  it  whether  such 
^ound  was  within  the  inclosnre  of  a  private 
owner  or  in  the  public  highway;  in  other  words, 
this  is  the  method  by  which  the  corporation  ex- 
ercises the  power  of  eminent  domain  with 
which  the  State  invested  it  at  Its  creation,  and 
takes  what  before  belonged  to  others  for  its 
corporate  use.  It  may  acquire  land  by  pur- 
chase, if  its  charter  authorizes  it  to  do  so,  be- 
fore a  location  of  its  road  ;  but  if  it  does  so  it 
holds  the  land  as  any  other  purchaser  would, 
subject  to  the  right  of  anyone  having  the  right 
to  do  so,  to  enter  and  appropriate  it  by  virtue 
of  the  right  of  eminent  domain.  *That  a 
corporation  cannot  exercise  the  power  to 
appropriate  land  until  it  has  located  its  line 
is  well  settled.  Thus,  if  a  company  has  an 
option  between  two  or  more  lines  or  'routes  it 
must  make  its  election  by  an  actual  adoption 
of  one  of  them  before  it  can  acquire  title  by 
appropriation  upon  either.  1  Redfield,  Rail- 
ways, 240.  The  reason  for  this  is  that  the  act  of 
location  is  at  the  same  time  the  act  of  appropria- 
tion. The  space  covered  by  the  line  as  located 
is  thereby  seized  and  appropriated  to  the  pur- 
poses of  the  construction  and  operation  of  the 
railroad  by  virtue  of  the  power  of  eminent 
domain,  and  nothing  remains  to  be  done  ex- 
cept to  compensate  the  owner.  After  the  act 
of  location  by  the  company,  the  owner  or  the 
company  may  proceed  at  once  to  secure  an 
ascertainment  of  damages.  Until  such  act 
neither  can  do  so,  for  no  right  to  damages  vests 
in,  or  accrues  to.  the  owner  until  there  has 
b€«n  an  appropriation  of  his  property  by  the 
corporation.  I>avi9  v.  TitumuXe  i  Oil  City  R, 
Co,  114  Pa.  808.  5  Cent.  Rep.  908. 

There  sbould  be  no  unnecessary  delay  in 
completing  the  preliminary  exploration  and 
making  a  location,  if  priority  is  to  be  secured. 
In  JWir  Brighton  db  iV.  C,  R.  Co's  App.,  105  Pa. 
18,  private  parties  in  contemplation  of  securing 
a  charter  caused  a  preliminary  survey  to  be 
made  over  a  route  for  a  railroad  projected  by 
them.  They  afterwards  secured  a  charter  and 
the  corporation  adopted  the  line  of  the  prelim- 
inary survey  as  the  location  of  its  road.  In  the 
meantime  another  corporation  had  made  a  pre- 
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liminary  survey  over  the  same  ground  and  made 
a  fi nal  location  of  its  road.  It  was  held  that  the 
latter  company  had  the  better  title,  and  that  the 
adoption  by  the  former  company  of  the  line  run 
before  its  incorporation  could  not  carry  its  title 
back  to  the  date  of  the  preliminary  survey. 

The  application  of  the  rule  now  laid  down  aa 
to  what  constitutes  a  valid  location  to  the  case 
before  us  disposes  of  this  appeal  The  plaintiff 
Company  has  the  right  under  its  charter  and 
subsequent  legislation  to  build  its  road  from  ita 
present  terminus  at  Halls  to  Williamsport  and 
connect  with  the  Philadelphia  &  Erie  Railroad. 

In  1886,  and  again,  a  year  or  more  before  the 
bill  was  filed  in  this  case,  the  engineer  of  the 
plaintiff  ran  over  a  rotite  from  Balls  to  Wil- 
liamsport connecting  with  the  road  of  the 
Philadelphia  &  Erie  Company,  near  the  lot  de- 
scribed in  the  bill  as  the  Metzgar  lot  and  set 
stakes  alone  it.  It  does  not  appear  in  the  bill 
or  in  the  evidence  that  this  preliminary  survey 
was  ever  reported  to  the  plaintiff  Company  or 
that  any  action  was  ever  taken  by  the  Company 
to  fix  the  location  of  its  road  between  Halls  and 
the  intersection  with  the  Philadelphia  &  Erie 
m  Williamsport. 

In  the  meantime  the  latter  Company  in  lo- 
cating a  branch  of  its  road  had  run  and  adopted 
a  line  crossing  one  comer  of  the  Metzgar  lot 
over  which  the  plaintiff  claimed  to  have  made 
a  location  by  the  act  of  its  engineer,  and  was 
proceeding  to  have  an  assessment  of  the  dam- 
ages made  in  the  manner  provided  by  law  when 
this  bill  was  filed  and  an  injunction  obtained 
in  the  court  below  restraining  the  defendant 
from  proceeding  further  in  its  effort  to  perfect 
its  title  to  the  location  made  for  its  branch  over 
the  Metzgar  lot.  The  answer  denied  the  plain- 
tiff's title  in  these  words:  "  The  defendant  de- 
nies that  the  said  plaintiff  ever  made  a  valid  and 
legal  location  of  the  line  of  its  railroad  upon  the 
lot  of  the  said  John  Metzgar."  The  plaintiff 
was  thus  called  upon  to  snow  the  fact  of  the 
location  of  its  road  upon  the  land  or  upon  some 
part  of  the  land  which  the  defendant  claimed 
the  right  to  occupy  under  its  location  of  its 
branch.  It  did  not  show  or  make  any  effort  to 
show  the  location  of  the  line  of  its  road.  When 
this  want  of  title  in  the  plaintiff  was  urged  upon 
the  attention  of  the  learned  judge  of  the  court 
below  he  seemed  to  recognize  its  importance  as 
a  general  proposition,  but  to  think  that  it  was 
rendered  of  no  consequence  in  this  case  by  the 
state  of  the  pleadings.  He  said:  "  It  is  urired 
by  the  defendant  that  there  is  no  evidence  that 
the  directors  of  the  plaintiff  ever  authorized  the 
location  of  this  road.  It  might  be  sufficient 
answer  to  this  allegation  to  say  that  there  was 
no  such  issue  raised  by  the  pleadings."  But 
we  have  seen  that  it  was  distinctly  raised.  The 
learned  master  found  that  the  plain tilTs  road 
had  been  located  by  an  engineer.  He  did  not 
find  that  the  Company  had  ever  taken  any  ac- 
tion whatever  either  before  or  after  the  engineer 
ran  over  the  route.  He  could  not  from  the  ev- 
idence. An  engineer  may  make  explorations 
in  advance  of  a  location,  or  he  may  re-mariE  the 
line  or  adjust  the  grades  after  the  adoption  of 
a  location,  but  an  engineer  alone  cannot  locate 
a  railroad  so  as  to  give  title  to  the  company  that 
employs  him.  He  is  not  the  company.  The 
right  of  eminent  domain  does  not  reside  in  him. 

Until  the  plaintiff  was  able  to  show  that  it 
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bad  acquired  title  to  the  Metzgar  lot  or  some 
portion  of  It  by  the  location  of  its  road  upon  it, 
it  had  no  standing  ground  in  a  court  of  equity 
from  which  to  ask  an  injunction  in  this  case, 
and  it  should  not  have  been  granted.  It  sought 
to  restrain  the  defendant  from  making  an  entry 
on  the  Metzgar  lot  because  tLat  lot  bad  been 
already  appropriated  by  itself  to  its  own  cor- 
porate uses.  The  fact  on  which  its  right  to  be 
neard  rested  was  clearly  and  flatly  denied  by 
the  defendant.  No  effort  was  made  to  show  it, 
and  without  it  the  plaintiff  was  without  a 
foundation  on  which  his  prayer  for  an  injunc- 
tion could  rest. 

The  decree  of  the  court  bekno  is  reversed,  the 
injunction  is  dissolved  and  the  bill  dismissed  at 
the  costs  of  the  plaintiff,  the  appellee. 


APPEAL  OF  THIRD  NATIONAL  BANK 
of  Philadelphia  et  al. 

Be  Distribution  of  Assets  of  VAN  HAAGEN 
SOAP  MANUFACTURING  CO. 


(....Pa.. 


.) 


A  loan  of  money  to  a  corporation  will 
rendor  it  liafrlf^  tor  the  debt  although  the 
note  of  IndlYiduals,  instead  of  the  note  of  the 
oorpoxatioD,  was  taken  therefor  because  it  was 
supposed  to  be  better  security.  The  test  is, 
whether  the  note  was  received  as  a  consideration 
for  the  money  or  only  as  a  security. 


(April  8, 180L) 

APPEAL  by  certain  creditors  of  the  Vaa 
flaagen  Soap » Manufacturing  Coinpany 
from  a  decree  of  the  Court  of  Common  Pleas^ 
No.  1,  for  Philadelphia  County  sustaining  ex- 
ceptions taken  by  the  National  Security  Bank 
of  Philadelphia  and  William  H.  Lambert  to  the 
report  of  the  auditor  appointed  to  distribute 
the  assets  in  the  hands  of  the  assignee  of  such 
Company  which  disallowed  a  claim  made  by 
the  exceptants  to  share  in  such  assets,  and 
recognizing  their  claims.    A  firmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Theodore  F.  Jenkins,  E. 
Cooper  Shapley  and  Oeor^ e  Northrop* 
for  appellants : 

The  National  Security  Bank  must  be  ex- 
cluded from  participating  in  the  fund. 

Ex  parte  Blaekburne,  10  Ves.  Jr.  204;  North 
Penna,  Coal  Go's  App.  45  Pa.  185;  Bond  v.  Ait- 
kin, 6  Watts  &  S.  Irt5;  Oraeff  ▼.  Hitchman,  5 
Watts,  454;  Stoir,  Partn.  Sg  184,  186. 

The  auditor  found  '*that  the  relation  of 
debtor  and  creditor  was  not  created  and  at  no 
time  existed  between  Mr.  Lambert  and  the 
Soap  Company." 

Tne  facts  found  by  an  auditor  are  conclusive 
unle&<t  clear  mistake  be  shown. 

BedeWs  App.  87  Pa.  510. 

Messrs,  Uenry  N.  Paul,  Jr.,  8.  8.  Hol- 
Unifsworth  and  Edward  H.  Weil,  for 
appellees: 

The  receipt  of  a  note  or  check,  either  of  the 
debtor  or  a  third  party,  for  a  debt,  does  not 


TSOTaL—The  one  receiving  credit^  the  one  responsible 
for  (he  debt. 

The  doctrine  seems  to  be  universal  that  the  one 
to  whom  and  upon  whose  credit  money  is  loaned 
or  piopert J  advanced  Is  liable  for  the  debt  regard- 
less of  the  fact  that  his  name  may  not  appear  on 
the  seoority  taken,  if  such  security  is  regarded  by 
the  parties  purely  as  coUateraL  Thus,  if  a  sale  is 
made  to  and  upon  the  credit  of  a  partnership  oon- 
cetn,  the  concern  will  be  liable  for  the  debt  al- 
though the  Individ  oal  paper  of  one  of  the  partners 
was  taken  as  collateral  security.  See  Emly  v.  Lye, 
15  Bast,  7;  Siffkin  y.  Walker,  2  Campb.  808;  Burns  v. 
Parish,  3  B.  Mon.  8;  Cunningham  v.  Smithson,  12 
Leigh,  32;  Beebe  t.  Rogers,  8  G.  Greene,  819;  Spauld- 
ing  T.  Ludlow  Woolen  Mills,  8ft  V 1. 150. 

likewise  money  borrowed  by  one  partner  and 
secured  by  his  individual  note  is  not  a  partnership 
debt  although  afterwards  put  into  the  business  of 
the  firm.  Prttehett  v.  PoUock,  82  Ala.  160:  Graeff 
V.  Bitchman,  5  Watts,  464  (citiDg  Bevan  v.  Lewis,  1 
Sim.  370:  Stokes  v.  Whitaker,  1  Sim.  376);  Macklln  v. 
Crutcher,  6  Bush,  403;  Willis  v.  HiU,  2  Dev.  ft  R  L. 

an. 

When  a  member  of  a  partnership  borrows  money 
on  bis  own  account  the  partnership  is  not  liable  for 
tt  although  the  lender  is  given  to  understand  that 
it  Is  to  be  used  in  the  partnership  business.  Ah 
Lep  V.  Gong  Choy,  18  Or.  205. 

Tbe  prima  facie  liability  of  partners  for  a  debt 
contracted  by  one  partner  may  be  rebutted  by  evi- 
dence that  credit  was  given  to  the  individual  part- 
ner alone.  Tyler  v.  Waddingham,  8  L.  R.  A.  667, 
96Ckmn.  375. 

So  in  the  case  of  credit  obtained  by  an  agent,  if  it 
was  given  to  him  alone  the  principal  cannot  be  held 
liable,  but  if  given  to  the  principal,  he  must  pay 
the  debt,  although  the  agent's  paper  is  taken  as 
ooUateral.    See  Pentz  v.  Stanton,  10  Wend.  271. 

So  the  indorsee  of  a  dishonored  check,  who  has 
used  it,  is  liable  for  money  borrowed  to  pay  the 
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check  if  the  loan  was  made  to  him  as  the  debtor. 
Bailey  v.  Hurlbut,  40  Fed.  Rep.  414. 

The  person  to  be  held  liable  seems  to  be  purely  a 
matter  of  agreement  (Partee  v.  Bedford,  61  Miss. 
84);  consequently  if  money  is  loaned  or  goods  de- 
livered to  one  with  the  understanding  that  the  note 
of  another  should  be  taken  as  payment  no  recov. 
ery  can  be  had  by  the  creditor  against  the  one  re- 
ceiving the  money  or  goods.  Bonnell  v.  Chamber- 
lin,26Conn.4S7. 

To  whom  the  credit  was  actually  given  is  a  ques- 
tion for  the  Jury  depending  upon  the  intent,  un- 
derstanding and  agreement  of  the  parties.  Smith 
V.  Ctolllns,  115  Mass.  898  (citing  Taylor  v.  Wilson,  11 
Met.  44;  Allen  v.  Ck)lt,  6  Hill,  818;  Thompson  v.  Per- 
cival,  5  Bam.  &  Ad.  925);  Pentz  v.  Stantpn,  10  Wend. 
277  (Citing  Bently  v.  Grli&n,  5  Taunt  866;  Leggat  v. 
Reed,  1  Car.  ft  P.  16). 

It  would  seem  that  to  be  bound  by  his  election 
the  creditor  must  act  with  a  full  knowledge  of  the 
facts,  tts  is  evidenced  by  the  familiar  example  of 
the  creditor's  seeking  payment  from  the  principal, 
for  whose  benefit  the  contract  was  made,  but  who 
was  not  disclosed  at  the  time  by  the  agent. 

Effect  of  taking  security  as  influenced  by  kind  taken 
and  time  of  taking. 

The  form  of  the  security  taken  does  not  in  gen- 
eral preclude  tbe  creditor  from  showing  to  whom 
the  credit  was  actually  given.  Allen  v.  Coit,  6  Hill, 
818  (citing  Denton  v.  Rodie,  8  Campb.  498:  Ex  parte 
Bolitho.  Buck,  100;  Bank  of  South  Carolina  v.  Case,  8 
Bam.  &  C.  427):  DuvaU  v.  Wood,  8  Lans.  401. 

If  the  Jury  or  tbe  court  should  find  as  a  fact  that 
the  money  was  borrowed  by  and  loaned  to  the  firm 
and  upon  its  credit,  then  the  taking  of  the  individ- 
ual note  of  one  member  of  the  firm  would  not  be  a 
payment  of  the  firm  debt,  unless  it  was  affirmative- 
ly shown  that  such  note  was  taken  in  payment  of 
the  same.  Hoeflin^rer  v.  Wells,  47  Wis.  631  (citing 
Sheehy  v.  Mandevilie,  10  U.  S.  6  Cranch,  256,  8  L.  ed« 
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operate  as  payment  or  satisfaction  unless  ex- 
pressly so  agreed.  In  case  the  note  or  check 
is  disallowed  the  originid  indebtedness  revives. 

8heehy  v.  MandeviUe,  10  U.  S.  6  Cranch,  258, 
264,  8  L.  ed.  215,  218:  Sart  v.  Boiler,  15  Serg. 
&  R  162;  Davis  v.  Desauque,  5  Whart.  529; 
Weaklt/  V.  Bell,  9  Watts,  280;  Mason  v.  Wicker- 
sfiam,  4  Watts  <&  S.  100;  Leas  v.  James,  10 
Serg.  &  R  807,  815;  Tarns  v.  Eitner,  9  Pa. 
441,  448;  Mclntyre  v.  Kennedy,  29  Pa.  448; 
Tyson  v.  Pollock,  1  Penr.  &  W.  876;  Patton  v. 
Ash,  7  Serg.  &  R  116;  Stone  v.  MiUer,  16  Pa. 
450. 

Even  a  higher  security  for  a  debt  given  by 
different  parties  or  for  a  different  sum,  in  the 
absence  of  proof  of  the  intention  of  the  parties, 
is  presumed  to  have  been  accepted  as  collateral 
security,  and  not  In  satisfaction  of  the  debt. 

Jones  V.  Johnson,  8  Watts  &  S.  276;  Eby  v. 
Eby,  5  Pa.  440;  Eby  v.  Hoapes,  1  Pennyp.  175. 

Some  cases  have  recognized  an  exception  to 
this  rule  when  the  note  of  a  third  partv  is 
taken  for  a  contemporaneous  debt,  holaing 
that  a  presumption  arises  that  the  note  was 
taken  in  payment  of  the  debt,  and  that  the 
debt  was  merged  into  the  note.  This,  how- 
ever, is  only  a  presumption.  It  may  be  rebut- 
ted by  showing  the  actual  intention  of  the 
parties  to  have  been  otherwise;  in  other  words, 
by  showing  that  it  was  intended  that  the  pri- 


mary debt  should  remain,  and  that  the  note 
was  only  given  as  an  additional  security  for 
the  same. 

Bew  V.  Barber,  8  Cow.  279;  Torry  v.  Hadley, 
27  Barb.  196;  Gordon  v.  Price,  10  Ijed.  L.  888; 
Toungs  v.  Stahelin,  84  N.  Y.  258,  265;  Bond 
V.  AitHn,  6  Watts  &  S.  165.  168;  Bayard  v. 
Shunk,  1  Watts  &  S.  92,  95. 

Many  cases,  however,  are  to  the  effect  that 
no  sucli  distinction  as  to  the  presumption  of 
payment  exists. 

Johnson  v.  Weed,  9  Johns.  810;  Bariseh  v. 
Attoater,  1  Conn.  409;  Porter  v.  Talo&U,  1  Cow. 
859,  883;  Monroe  v.  Hoff,  5  Denio,  862;  Ran- 
dolph.  Com.  Paper,  §  1548;  Parsons,  Bills  and 
Notes,  §  287. 

In  order  that  the  supposed  exception  may 
apply  the  note  must  be  that  of  a  third  party, 
and  the  acknowledged  and  known  agent  of 
the  principal  debtor  is  not  such  a  third  party. 

Everett  v.  Collins,  2  Campb.  515;  Porter  v. 
Taleott,  1  Cow.  882.  See  Maffet  v.  Leuckel,  98 
Pa.  468. 

Clark,  J,,  delivered  the  opinion  of  the 
court: 

The  controversy  in  this  case  arises  upon  the 
distribution  of  the  assets  of  the  Van  Haagen 
Soap  Manufacturing  Company,  in  the  hands  of 
John  H.  Connellan,  assignee  for  creditors,  in 


216;  Folk  v.  Wilson,  Zl  Md.  648;  Glenn  v.  Smith,  2 
Gill  &  J.  606;  Maryland  &  N.  Y.  Coal  &  Iron  Co.  v. 
WlDfrert,  8  Gill,  176;  Whitney  v.  Goln,  20  N.  H.  864; 
Wright  V.  Crockery  Ware  Co.  1  N.  H.  281;  Johnson 
V.  Weed,  9  Johns.  810;  Bchemerbom  v.  Loines,  7 
Johns.  811;  Monroe  v.  HofF,  6  Denio,  860;  Porter  v. 
Tttlcott,  1  Cow.  888;  Vail  v.  Poster,  4  N.  Y.  812;  Mul- 
don  V.  Whitlock,  1  Cow.  290;  Breed  v.  Cook,  15 
Johns.  241;  WUlson  v.  Foree,  6  Johns.  110;  Bead  v. 
Hutchinson,  8  Campb.  861;  Owenson  v.  Morse,  7  T. 
B.  64;  Soffe  v.  Gallagher.  8  E.  D.  Smith,  607;  Blunt 
V.  Walker,  11  Wis.  884;  Amee  v.  Ames,  6  Wis.  160; 
Wiilfams  V.  Starr,  6  Wis.  634;  Davenport  v.  Sohram, 
9  Wis.  119:  Eastman  v.  Porter,  14  Wis.  89;  Ford  v. 
Mitchell,  15  Wis.  804;  Webster  v.  Stadden,  14  Wis. 
277:  JUndsey  v.  McClelland,  18  Wis.  481;  Williams  v. 
Ketohum,  21  Wis.  432;  Paine  v.  Voorhees,  26  Wis- 
est; Aultman  v.  Jett,  42  Wis.  488). 

There  is  some  tendency  in  the  authorities,  how- 
ever, to  make  an  exception  to  the  rule  in  the  case 
of  the  taking  of  a  bond  from  one  partner.  In  such 
cases  it  has  been  held  that  the  one  flriving  the 
bond  was  alone  liable  for  the  debt  which  it  was 
eriven  to  secure,  and  pome  have  even  held  that  it 
could  not  be  afterwards  shown  that  the  credit  was 
eriven  to  the  firm.  Thus  it  was  held  in  Tom  v. 
Goodrich,  2  Johns.  221,  that  the  surety  upon  a  bond 
given  by  one  partner  to  the  United  State8,f  or  duties 
on  goods  imported  by  the  firm,  could  not  look  to 
the  firm  for  reimbursement  in  case  he  was  com- 
pelled to  pay  the  debt;  that  he  could  look  only  to 
his  principal.  And  in  United  States  v.  Astley,  8 
Wash.  C.  C.  618,  a  recovery  by  the  obligee  against 
the  firm  was  refused  where  one  partner  had  given 
his  bond  for  the  duties.  The  reasoning  of  that  case 
Is,  however,  quite  technicaL  It  attempts  to  dis- 
tinguish United  States  v.  Lyman,  1  Mason,  492,  in 
which  Tom  v.  Goodrich  is  doubted,  upon  the 
ground  that  in  United  States  v.  Lyman  the  bond 
was  that  of  a  third  person  and  unquestionably  no 
more  than  collateral  security,  thereby  implying 
that  the  bond  of  a  partner  could  not  be  taken  as 
ooUateral  for  the  debt  of  the  firm.  Tom  v.  Good- 
rich was  followed  In  Krafts  v.  Creighton,  8  Bich. 
L.278. 
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And  in  Moore  v.  Stevens,  60  Miss.  809,  one  partner 
became  a  surety  on  a  forthcoming  bond  fOr  the 
benefit  of  the  firm,  and  it  was  held  that  the  firm 
was  not  liable  to  meet  the  obligation  thereby  in- 
curred, placing  its  ruling  upon  the  ground  that  the 
giving  of  such  bond  was  not  within  the  objects  of 
the  partnership;  but  there  is  an  Implication  that 
had  the  transaction  been  within  such  objects  a  lia- 
bility might  have  been  incurred. 

On  the  contrary,  in  Weaver  v.  Tapsoott,  9  Leigfa, 
424,  where  one  partner  gave  a  bond  for  the  hire  ot 
a  slave  used  by  the  partnership  and  the  surety 
thereon  was  compelled  to  pay  it,  he  was  held  enti- 
tled to  recover  the  amount  from  the  firm. 

The  Pennsylvania  doctrine  seems  to  be  that  if  the 
bond  of  one  partner  is  given  at  the  time  of  the 
loan  as  a  consideration  therefor  it  must  be  pre- 
sumed to  be  the  individual  debt  of  the  obllgror  un- 
less there  is  positive  evidence  showing  an  agree- 
ment to  the  contrary.  Bond  v.  Aitkin,  6  Watts  & 
8. 166:  North  Penna.  Coal  Co's  App.  46  Pa.  181. 

There  is  now  no  dissent  from  the  posttioa  that  as 
to  pre-existing  debts  there  is  no  presumption  that 
the  giving  to  the  creditor  of  the  note  of  a  third  per- 
son was  intended  as  payment.  See  Bandolplu  Com. 
Paper,  1 1686;  Stevens  v.  Anderson,  901nd.891;  Kep- 
hart  V.  Butcher,  17  Iowa,  240;  Am.  noUs  to  Cumber 
V,  Wane,  1  Smith,  Lead.  Cas.  146. 

The  exception  as  to  contemporaneous  del>tB  men- 
tioned in  the  appeUee^s  brief  in  the  principal  case 
appears  to  exist.  See  Stephens  v.  Thompaon,  88 
Vt.77. 

But.  as  stated  in  the  brief,  if  there  is  such  excep- 
tion it  can  amount  to  no  more  than  a  presumptfcm 
that  the  obligor  on  the  paper  is  the  true  debtor; 
and  the  distinction  was  practically  ignored  in  Por- 
ter V.  Taicott,  1  Cow.  888,  Sutherland,  J.,  saying 
that  the  taking  of  the  note  of  a  third  person  at  the 
time  of  making  the  contract  is  not  payment  unless 
there  is  an  agreement  that  it  shall  be,  and  citing 
Qerk  v.  MundaU,  12  Mod.  208;  Ward  v.  Evana.  2  Ld. 
Baym.  980;  Owenson  v.  Morse,  7  T.  R.  64;  Johnson 
V.  Weed,  9  Johns.  810;  Whitbeck  v.  Van  Neas«  11 
Johns.  400. 


1891. 


Appeal  of  Thibd  National  Bakk. 


tbe  Ck>nimon  Pleas,  No.  1,  of  Philadelphia.  At 
the  hearing  before  the  auditor,  the  National 
Security  Bank  of  Philadelphia  presented  a 
claim  for  (5,000,  the  amount  of  a  loan  alleged 
to  have  been  made  to  the  Company  in  June, 
1885,  for  which  the  Bank,  at  the  time  of  the 
loan,  took  the  note  of  Anthony  Van  Haa^n, 
payable  to  the  order  of  John  Hunter,  and  by 
him  indorsed.  William  H.  Lambert  also  pre- 
sented a  daim  of  $5,000,  a  Joan  alleif^ed  to  have 
been  made  on  the  15rh  of  May.  1885,  for  which 
he  took  the  note  of  John  Hunter.  Both  of 
these  notes  were  from  time  to  time  renewed  until 
February,  1887,  the  interest  thereon  bein^  paid 
by  John  Hunter.  Both  claims  were  objected 
to,  on  the  ground  that  they  were  loans,  not  to 
the  Van  Haagen  Soap  Company,  but  to  An- 
thony Van  Haagen  and  John  Hunter  respect- 
ively, and  that  there  was  no  liability  on  the 
part  of  the  Soap  Company  to  pay  them. 

The  appellees'  contention,  however,  is  that 
the  respective  loans  were  in  fact  negotiated  for 
and  in  behalf  of  tbe  Company,  and  although 
the  notes  of  Van  Haagen  and  Hunter  were,  for 
supposed  prudential  reasons,  taken  as  a  secu- 
rity for  payment  thereof,  the  Company  actually 
incurred  the  debt  and  is  liable  therefor,  and 
that  the  claims  should  therefore  be  allowed  in 
this  distribution. 

Tbe  auditor  apparently  determined  the  ques- 
tion of  tbe  Company's  liability  upon  the  fact 
that  upon  neither  of  the  notes  did  the  name  of 
the  Van  Haa^n  Soap  Manufacturing  Com- 
pany appear,  either  as  maker,  indorsee  or  other- 
wise;  he  was  of  opinion,  therefore,  "  that  tbe 
relation  of  debtor  and  creditor  was  not  created, 
and  at  no  time  existed  between  these  claimants 
and  the  Soap  Company."  Referring  to  the 
Lambert  claim  he  says,  hi  substance,  there  was 
some  testimony  that  the  money  was  wanted  for 
the  Soap  Company,  but  as  the  Company  was 
known  to  be  in  a  not  very  promising  state,  he 
could  readily  understand  why,  although  having 
a  friendly  feeling  for  the  Company,  Lambert 
would  see  to  it  that  the  person  to  whom  he 
advanced  the  money  would  be  able  to  repay  it 
when  it  became  due.  This  he  thinks  Lambert 
did.  *' At  the  date  of  these  transactions,"  he 
says.  "  Mr.  John  Hunter's  name  and  credit  in 
the  commercial  world  were  without  blemish. 
He  occupied  the  position  of  receiver  of  taxes 
of  Philadelphia,  was  in  receipt  of  a  large 
annual  salary,  and  was  otherwise  supposed  to 
be  a  man  of  great  influence  and  large  wealth. 
It  is  very  certain  that  at  the  time  indicated  he 
had  not  tbe  sliebtest  premonition  of  the  finan- 
cial and  family  calamity  by  which  he  was 
subsequently  overwhelmed.  It  is  quite  natu- 
ral, therefore,  that  individuals  and  banks  could 
be  found  who  would  be  willing  to  lend  their 
money  upon  the  faith  and  credit  of  John  Hun- 
ter's paper,  whilst  they  would  be  unwilling  to 
advance  it  to  a  corporation  which  was  admit- 
tedly hanging  on  the  ragged  edge  of  a  stoppage 
of  Its  operations."  "A  man  who  lends  his 
money  to  another  may  or  may  not  approve  of 
the  use  to  which  his  debtor  intends  to  devote 
the  money,  but  he  has  the  ri^ht  to  say.  before 
he  parts  with  the  cash,  and  he  generally  does 
say,  upon  what  terms  and  on  what  security  he 
will  make  tbe  loan.  When  he  stipulates  and 
exacts  terms  and  security,  clearly  and  distinctly 
expreased  in  writing,  it  would  be  taking  great 
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liberty  with  him  and  his  contract  to  say  that 
he  dfd  not  mean  what  he  had  caused  to  be 
written,  but  he  meant  somethinj^  else  of  an 
entirely  different  character."  This  is  substan- 
tially the  view  taken  by  the  auditor;  he  fails  to 
find,  in  any  exi^icit  form,  what  is  the  control- 
ling fact  in  the  cause, — whether  the  loan  of  the 
money  in  each  case  was  in  fact  to  the  Com- 
pany or  to  the  parties  on  the  note;  that  is  to 
say,  whether  the  notes  were  received  as  a  con- 
siaeration  for  the  money,  or  as  a  security 
merely. 

It  IS  undpubtedly  true,  if  in  June,  1885, 
Hunter  had  taken  tbe  note  of  Van  Haagen  to 
the  Bank  and  there  had  it  discounted,  tbe  pro- 
ceeds passing  to  his  individual  credit,  without 
more,  the  Bank  would  have  been  obliged  to 
rely  upon  the  parties  to  the  note  for  payment; 
or,  as  stated  in  Ex  parte  Blackburne,  10  Ves. 
Jr.  204,  cited  by  the  appellants:  "  If  there  is 
no  antecedent  debt,  and  A  carries  a  bill  to  B 
to  be  discounted,  and  B  does  not  take  A's  name 
upon  the  bill,  if  it  is  dishonored  there  is  no 
demand,  for  there  was  no  relation  between  the 
parties  except  that  transaction,  and  the  cir- 
cumstance of  not  taking  the  name  upon  tbe 
bill  is  evidence  of  a  purchase  of  the  bill."  It 
is  true,  and  the  appellants  contend,  that  an 
analogous  principle  should  prevail  here,  that  if 
a  partner  borrows  a  sum  of  money  and  gives 
his  own  security  for  it,  it  does  not  become  a 
partnership  debt  merely  because  it  is  applied 
to  partnership  purposes.  Qraeff  v.  Uitchman, 
5  Watts,  454. 

*'  It  is  entirely  competent  for  one  partner  to 
borrow  money  or  to  buy  goods,  or  to  enter  into 
contracts  on  his  sole  and  exclusive  credit  with 
third  persons;  and  on  the  other  hand  it  is 
equally  com|ietent  for  them  to  rely  on  that 
exclusive  credit,  and  either  to  refuse  to  con- 
tract with  tbe  firm,  or  to  exonerate  the  firm 
from  all  liability  upon  any  contract  which 
would  otherwise  bind  the  firm,  as  being  for 
their  account  or  benefit."  Story,  Partn.  184- 
186. 

It  may  be,  also,  as  was  held  in  Bond  v.  Ait- 
ki?K  6  Watts  &  8.  165,  and  Aorth  Pennu,  Coal 
Co'%  App.,  45  Pa.  181.  tliat  when  there  is  no 
antecedent  debt,  and  the  partner  executes  his 
bond,  which  is  a  security  of  a  higher  nature, 
as  a  consideration  for  money  loaned,  it  would 
require  stronger  proof  to  establish  an  express 
agreement  by  parol  that  the  partnership  was 
nevertheless  to  be  held  for  the  debt. 

Similar  principles  perhaps  apply  in  certain 
cases  to  companies  or  corporations.  *'  It  may 
therefore  be  taken  to  be  established,"  says 
Lindley  on  Partnership,  364,  "that  a  partner 
ship  or  company  not  liable  on  a  contract  when 
entered  into  does  not  become  liable  upon  it  by 
reason  of  having  benefited  by  it:  aud  further, 
that  a  company  or  partnership  which  has  bene- 
fited by  a  contract,  not  binding  on  it,  is  cot  to 
be  deemed  to  have  thereby  ratified  that  con- 
tract, nor  to  have  incurred  an  obligation  quasi 
ex  contractu,  similar  to  that  which  would  have 
l)een  incurred  if  tbe  contract  had  been  binding 
on  the  firm  or  company  in  the  first  instance." 

As  the  giving  of  tbe  note  was  in  this  case  con- 
temporaneous with  the  creation  of  the  debt,  the 
presumption,  we  think,  was,  that  tbe  note  was 
discounted,  or  that  it  was  ^ven  as  a  consider- 
ation, and  not  as  a  security  for  the  money. 
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But  this  is  only  a  presumption  of  fact,  and  may 
be  rebutted  by  showing  the  actual  intent  of 
the  parties  to  have  been  otherwise.  It  is  not 
disputed  that  Van  Haagen  and  Hunter  had  the 
power  to  bind  the  Company  for  borrowed 
money;  it  was  competent,  therefore,  for  the 
National  Security  Bank  to  e^ow  that  the  money 
was,  in  fact,  loaned  to  the  Company  for  the 
Company's  use;  that  the  transaction  was  not 
the  discount  of  a  note,  but  a  loan  of  money  to 
the  Company,  the  note  being  in  the  nature  of  a 
collateral  security  for  the  repayment  thereof. 
Maffet  V.  Letickel,  98  Pa.  468. 

In  the  case  cited,  the  facts  found  by  the  ref- 
eree were  as  follows:  Maffet  &  Khoads,  the 
defendants,  during  the  year  lb66  were  part- 
ners, engaged  in  building  a  section  of  the  Le- 
high &  Susquehanna  Railroad.  Rhoads  ap- 
plied to  the  plaintiff,  Leuckel,  for  $200,  repre- 
senting that  he  wished  the  same  for  the  pur- 
pose of  paying  the  men  in  the  defendants' 
employ,  and  thereupon  the  said  amount  was 
advanced  by  the  plaintiff,  and  the  sum  was 
used  by  Rhoads  for  the  purpose  mentioned,  he 
giving  the  plaintiff  his  own  individual  note  for 
the  amount.  Suit  was  brought,  not  upon  the 
note,  but  for  the  recovery  of  the  money  ad- 
vanced, and  judgment  was  entered  for  the 
plaintiff.  When  the  cause  came  here  this 
court,  in  a  per  curiam,  said :  "There  was  noth- 
ing in  the  form  of  the  note  produced  in  evi- 
dence to  preclude  the  plaintiff  from  showing 
that  it  was  given  for  a  partnership  debt;  that 
it  was  not  accepted  in  satisfaction,  but  merely 
as  a  collateral  security.  It  matters  not  that  the 
making  of  the  note  was  contemporaneous  with 
the  partnership  debt.  On  the  facts  found  by 
the  referee  we  are  of  opinion  that  the  judg- 
ment was  right." 

There  can  be  no  doubt  but  that  the  money  in 
both  cases  at  bar  was  borrowed  for  the  use  of 
the  Company.  Both  loans  were  solicited  in  the 
first  instance  by  Van  Haagen,  to  provide  means 
for  the  purchase  of  stock  and  materials  for  the 
Company.  It  is  of  no  consequence  that  the 
money  was  put  to  the  credit  of  John  Hunter, 
for  John  Hunter  was  the  Company's  banker. 
He  owned  practically  all  of  the  stocK,  and  the 
Company's  funds  were,  up  to  that  time  at  least, 
supplied  from,  and  deposited  in,  his  private 
account.  The  testimony  of  Van  Haagen,  Lam- 
bert and  Connellan  in  the  one  case,  and  of  Van 
Haagen,  McGuire,  Connellan  and  Cox,  the 
cashier,  in  the  other,  is  clear  and  convincing 
on  this  point.  The  only  contradiction  is  by 
John  Hunter,  whose  answers  to  questions  put 
'^o  him  are  so  manifestly  equivocating  and 
evasive  as  to  render  his  testimony  very  unsa^ 
isfactory.  But  from  the  tenor  of  the  testi- 
mony, as  a  whole,  there  can  be  no  conclusion 
of  fact  more  clear  than  that  both  of  these  loans 
were  effected  for  the  use  and  benefit  of  the  Van 
Haagen  Soap  Manufacturing  Co.  It  is  equally 
clear,  not  only  from  what  occurred  at  the  time, 
but  before,  and  after,  that  this  was  the  under- 
standing of  all  the  parties  concerned,  not  only  of 
Van  Haagen,  Hunter  and  the  Soap  Manufact- 
uring Company,  on  the  one  side,  but  of  the 
Bank  and  Lambert  on  the  other;  and  also, 
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that  the  money  ultimately  went  into  the  Com- 
pany and  was  used  in  the  business.  It  ia  un- 
necessary for  us  to  refer  in  detail  to  the  evi* 
dence.  In  so  doing  we  would  be  obliged  to 
extend  the  bounds  of  this  opinion  to  an  undue 
extent.  What  we  have  said  is  the  result  of  a 
careful  study  of  the  testimony,  and  it  is  only 
required  that  we  should  state  oiy  conclusions. 
In  rebuttal  of  the  presumption  which  is  sup- 
posed to  arise,  in  such  a  case,  we  have  to  be- 
gin with  the  fact  that  the  loans  were  for  the 
Company's  use,  that  all  the  parties  concerned 
so  understood  it  and  that  the  money  was  in  fact 
so  applied.  As  to  the  contemplated  liability  of 
the  Company  to  repay  the  aebt,  we  may,  in 
addition  to  what  has  already  been  said,  refer 
briefly  to  the  testimony.  Tiie  bank  ofi^cers  re- 
garded Van  Haagen  and  Hunter  as  the  Com- 
pany. Mr.  Gil  bach,  at  the  time  of  the  loan, 
when  Oox,  the  cashier,  expressed  surprise  that 
the  Company's  name  was  not  on  the  paper,  re- 
plied that  the  parties  to  the  note  were  the 
whole  Companv.  When  McGuire  came  to  re- 
new the  note,  the  last  time,  he  asked  Cox  if  the 
Bank  would  be  willing  to  renew  it.  Mr.  Cox 
inquired  how  the  Soap  Manufacturing  Com- 
pany was  getting  along.  McGuire  replied  that 
they  were  getting  along  very  well,  and  that  the 
"Company"  would  not  want  the  note  renewed 
again;  that  this  was  the  last  Mr.  Connel  Ian,  the 
assignee,  testified  that  shortly  after  his  appoint- 
ment as  assignee,  in  June,  1889,  he  had  a  con- 
versation with  Mr.  Hunter  in  the  president's 
room  of  the  Keystone  National  Bank,  and  that 
Hunter  said  he  was  very  sorry  for  the  Nation- 
al Securitj^  Bank;  that  they  had  been  very 
kind  to  him,  and  the  note,  which  they  dis- 
counted at  the  request  of  Mr.  Van  Haagen, 
was  really  for  the  benefit  of  the  Van  Haagen 
Soap  Manufacturing  Co.,  and  should  be  a 
claim  on  the  fund  m  his  hands,  as  assignee. 
"He  also  told  me,"  says  Mr.  Connellan,  "there 
was  another  note,  which  had  been  given  to 
Mr.  Van  Haagen's  son-in-law,  Mr.  William  H. 
Lambert,  and  that  that  should  also  be  a  claim 
on  this  fund.  I  told  him  that  I  had  been  over 
the  books  of  the  Company,  and  that,  on  the 
face  of  the  matter  at  least,  the  Company  waa 
not  liable  for  this  loan.  He  said  that  Mr. 
Lambert,  at  the  time  he  took  this  note,  thought 
that  he,  Mr.  Hunter,  was  stronger  than  the 
Company,  and  that  that  was  why  the  note  was 
signed  that  way,  instead  of  the  Company'a 
note  being  given." 

That  the  notes  were  taken  for  greater  secur- 
ity than  if  signed  by  the  Company  cannot  be 
?[uestioned,  but  if  the  contract  was  with  and 
or  the  Company,  the  notes  would  stand  as  a 
collateral  secunty  for  the  Company's  delA. 
The  learned  judge  of  the  court  below  was  of 
opinion  that  the  testimony  was  sufficient  to 
rebut  the  presumption  that  the  notes  were 
taken  as  a  consideration  for,  or  in  payment  of, 
the  debt,  and  we  are  satisfied  that  he  was 
right. 

The  decree  of  t?ie  Common  Pleas  is  afflmed, 
and  the  appeal  dismissed  at  the  cost  of  the  ap- 
pellants. 
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Be  ESTATE  OF  James  M.  VANCE,  Be- 
ceaeed. 


APPEAL  OF  CONTRIBUTORS  TO 
PENNSYLVANIA  HOSPITAL. 


APPEAL  (JF  James  Vance  QUINTON. 


APPEAL  OF  PRESBYTERIAN  HOS- 
PITAL in  Philadelphia. 

(....Pa.....) 

!•   The  eleetion  of  a  widow  to  take 
against  her  deceased  husband's  will 

is  equivalent  to  her  death  as  respects  the  pay- 
ment of  legacies  and  the  distribution  of  that  part 
of  the  estate  which  is  to  be  distributed  under  the 
will  upon  the  happening  of  that  event. 
2*  The  residuary  estate  must  bear  the 
irhole  loss  caused  to  the  beneficiaries  by  the 
widow^s  election  to  take  against  the  will,  and 
cannot  share  it  with  specific  legacies  if  there  re- 
mains enough  to  i>ay  the  latter,  unless  there  is  a 
plain  intention  in  the  will  that  the  residuary  leg- 
atee is  a  preferred  object  of  testator's  bounty. 

(SUrreU^  J.,  dtesenes.) 


(April  8,1801.) 

APPEALS  from  a  decree  of  the  Orphans' 
Court  for  Philadelphia  County  dismissing 
exceptions  filed  to  the  distribution  ordered  by 
the  fMi judication  in  the  matter  of  the  account  of 
the  executors  of  James  M.  Vance,  deceased. 
Betersed. 

James  M.  Vance  died  July  22, 1887.  distribut- 
ing his  estate  of  upwards  of  $400,000,  by  will,  as 
follows:  The  real  estate  and  the  income  of  his 
personal  estate,  after  paying  certain  annuities, 
to  his  wife  for  life.  At  her  death  he  gave  certain 
specific  legacies  to  nephews  and  charities,  and 
directed  that  the  residue  be  distributed  among 
his  brothers  and  sisters  and  their  heirs. 

The  widow  elected  to  take  against  the  will 
and  was  awarded  one  half  of  the  i)ersonal  es- 
tate ab&olutely. 

The  auditing  judge  decreed  that  the  pecuni- 
ary* legacies  sbould  abate  one  half  in  common 
with  tbe  residuary  estate  and  should  be  paid 
immediately,  and  directed  distribution  on  that 
basis. 

These  appeals  call  in  question  the  legality  of 
such  distribution. 

Messrs.  E.  F.  Hoffinan  and  Biddle  St 
Ward  for  appellants. 

Mr,  John  O.  Johnson  for  appellees. 


Note -TFilte;  ride  of  eleetion  between  inconsistent ' 
rf0/it8.  I 

A  person  cannot  accept  and  reject  the  same  in- 1 
strument;  and  this  Is  the  foundation  of  the  Law  of 
Section.  Morrison  v.  Bownmn,  29  Cal.  348;  Apper- 
son  V.  Bolton,  29  Ark.  418;  Allinff  v.  Chatfleld,  iX 
Conn.  278;  Qeorge  v.  Bussing,  15  B.  Mon.  558;  Young 
V,  Pickens,  49  Ind.  28;  Metteer  v.  Wilej,  84  Iowa, 
2M;  Smith  v.  Guild,  84  Me.  447;  Weeks  v.  Patten,  18 
Me.  42;  Parker  v.  Sowerby,  4  DeG.  M.  &  G.  821;  Pad- 
bury  V.  Clark, »  Macn.  &  G.  298;  Dummer  v.  Pitch- 
er,  2  Myl.  &  K.  283;  Usticke  v.  Peters,  4  Kay  &  J.  437; 
1  Pom.  Eg.  Jur.  535. 

The  doctrine  of  election  is  tbe  same  when  applied 
to  a  widow  claiming  a  devise  under  the  will  of  her 
husband,  as  It  is  when  applied  to  any  other  derisee 
fai  the  will.    Leonard  v.  Steele,  4  Barb.  22. 

Tbe  election  which  a  widow  is  required  to  make 
is  between  rights,  and  not  between  benefits;  and  the 
choice  does  not  depend  on  the  mention  or  omission 
of  her  in  the  will,  or  on  the  quantum  of  benefits  she 
receives  or  renounces  under  it.  Cunningham *s  Es- 
tate, 137  Pa.  831. 

The  right  of  a  widow  to  elect  between  her  statu- 
tory dower  or  under  her  husband's  will  is  a  strictly 
personal  right,which  can  be  exercised  by  her  alone, 
and  expiree  with  her  death,  although  it  occurs 
before  tbe  expiration  of  the  time  for  election. 
Fcisher  v.  GaiUiams,  120  Ind.  172,  citing  1  Woeroer, 
Administration,  270. 

A  widow  surrendering  rights  under  Intestate  Law« 
and  accepting  under  will,  is  treated  as  a  purchaser 
Plnney's  App.  8  Cent  Kep.  594, 118  Pa.  11:  Reed  v. 
Beed,  9  Watts,  283. 

Election  to  take  under  u?aL 

Tbe  widow  is  deemed  to  have  elected  to  take  un- 
der the  wiD,  unless  within  one  year  after  her  hus- 
bandls  death  she  begins  proceedings  to  recover  her 
dower,  or  enters  on  the  lands  assigned  for  dow- 
er. Lewis  r.  Smith,  9  N.  Y.  504,  511;  Jackson  v. 
Cbnzchill,  7  Cow.  287;  Bull  v.  Church,  5  Hill,  206; 
Church  T.  Bull,  2  Denio,  480;  Leonard  v.  Steele,  4 
Barb.  28;  1  Pom.  Eq.  Jur.  582. 

By  electing  to  take  under  the  will  a  widow  ac- 
cepts the  benefit  conferred  by  it,  and  at  the  same 
time  slgnlfles  her  intention  to  assume  the  trust  im- 
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posed,  under  which  she  is  legally  responsible  only 
for  the  oriKinal  amount,— the  principal.  Cassidy 
v.  Hynton.  6  West.  Rep.  805,  44  Ohio  St.  580. 

Where  a  widow  in  Indiana  elected  to  take  under 
her  husband^s  will,  and  gave  a  note  for  a  debt 
against  the  estate,  which  was  a  charge  on  the  prop- 
erty, her  liability  on  the  note  is  not  affected  by  sub- 
sequent proceedings  whereby  the  court  releases  her 
from  her  election  to  take  under  the  wilL  Kayser 
V.  Hodopp.  116  Ind.  428. 

The  fact  that  the  widow  did  not  renounce  the 
provisions  in  a  will  only  trars  her  as  to  those  inter- 
ests as  to  which  such  provisions  take  effect.  Ward 
V.  Ward,  9  West.  hep.  173. 120  111.  HI. 

A  widow  who  has  acquiesced  in  a  sale  of  lands 
under  the  will  of  her  deceased  husband,  and  made 
claim  to  the  proceeds,  thereby  relinquishes  her 
dower,  but  the  fund  is  to  be  treated  as  still  realty 
for  the  purpose  of  determining  the  quantum  of  her 
interest  therein,  which  is  for  life  only.  Cunning- 
ham's Estate,  187  Ph.  621. 

She  may  release  all  her  claims,  both  at  law  and 
under  the  will,  for  a  specific  sum,  payable  out  of 
the  general  residue.  Stewart's  App.  1  Cent.  Rep. 
580, 110  Pa.  410,  citing  Sandoe's  App.  65  Pa.  814;  Gal- 
lagher's App.  87  Pa.  200. 

An  election  to  take  under  the  law,  instead  of  un- 
der the  will  of  her  husband,  is  not  a  contest  of  his 
will,  within  the  meaning  of  Civil  Code,  making  the 
probate  of  the  will  conclusive  unless  contested 
within  one  year.    Re  G  win's  Estate,  77  Cal.  813. 

She  is  not  estopped  to  make  her  election  to  take 
under  the  law  by  causing  the  will  to  be  probated  and 
becoming  the  admin  is  tratrix  thereof.  Ibid.;  Prey's 
Estate,  52  Cal.  658.  See  note  to  McQuerry  v.  Gllli- 
land  (Kj'J  7  L.  K.  A.  454. 

ElectUm,  how  made. 

In  making  her  election  the  widow  must  either  ac- 
quiesce in  her  husband's  will,  or  disregard  it  and 
assert  her  legal  rights,  there  being  no  middle  course. 
Cunningham's  Estate,  137  Pa.  (SSi. 

Whether  her  filing  of  a  formal  paper  was  volun- 
tary or  under  the  stress  of  an  order  from  the  court 
is  immaterial,  such  writing,  although  proper  for 
convenience  and  certainty  of  evidence,  being  oth- 
erwise unimportant.   Ibid,^  citing  Light  v.  Light,  21 
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Mitchell,  /.,  delivered  the  opinion  of  the 
court: 

These  appeals  are  ruled  bv  Fergvwm'$  Estate 
(Pa.),  27  W.  N.  C.  68,  decided  since  the  adjudi- 
cation in  the  court  below.  That  case  was  the 
necessary  sequence  of  Goover'sApp.,  74  Pa.  143; 
OaUaghei^s  Estate,  76  Pa.  296,  and  Heineman^s 
App.,  92  Pa.  95;  and  these  appeals  mi^ht  be 
rested  on  its  authority.  But  out  of  de&rence 
to  the  opinion  of  the  learned  court  below  and 
the  argument  of  counsel,  we  have  reviewed  the 
ground  there  taken  as  if  the  question  were  still 
open. 

The  widow's  statutory  rights  in  her  hus- 
band's estate  are  paramount  to  his  will,  and  he 
is  presumed  to  know  that  fact.  It  is  there- 
fore not  accurate  to  say  that  his  whole  scheme 
of  disposition  of  his  property  is  destroyed  by 
the  widow's  election.  It  is  disarranged  pro 
tanto,  but,  in  the  absence  of  any  reference  to 
«uch  contin^encv  or  provision  for  it  in  the  will, 
there  is  ordmarilv  nothing  on  which  to  found 
a  presumption  that  he  would  have  made  any 
specific  difference  in  distribution  had  he  known 
sne  would  exercise  her  rijifht — certainly  not 
that  he  would  have  decreased  any  of  the  defi- 


nite pecuniary  legacies  to  swell  the  amount 
going  at  the  end  of  the  list  to  the  residuaries. 
No  court  is  authorized  to  make  a  new  distri- 
bution for  the  sake  of  equality.  The  testator's 
scheme  must  be  carried  out  as  he  made  it, 
except  so  far  as  that  has  been  rendered  impos- 
sible by  the  widow's  action,  and  in  so  far  a 
court  or  equity  interferes  to  preserve  an  intent 
which  would  otherwjse  be  sacrificed.  Such 
interference  is  the  pure  creation  of  equity,  and 
had  its  origin  in  the  doctrine  of  equitable  elec- 
tion, which  compelled  one  taking  a  benefit 
under  a  will  to  acquiesce  in  other  provisions  of 
the  same  instrument  which  for  any  reasons 
were  not  binding  upon  him.  Equity  com- 
pelled him  to  elect,  and  if  he  chose  to  assert 
his  prior  rights  against  the  will,  the  chancellor 
treated  the  provision  of  the  will  in  his  favor  as 
forfeited,  and  then  used  the  benefit  created  by 
such  provision  as  a  fund  to  be  administered  so 
as  to  carry  out  as  nearly  as  might  be  the  pur- 
poses of  the  testator,  which  would  otherwise 
fail.  In  England  the  point  arose  moet  fre- 
quently in  cases  where  the  testator,  having 
only  a  life  estate  or  a  qualified  interest  or  power 
over  the  subject,  undertook  to  dispose  of  a 


Pa.  407;  Bradf  ords  v.  Kenta,  48  Pa.  474;  Kennedy  v. 
Johnston,  66  Pa.  451. 

Her  riffht  of  dectioa  to  take  is  a  statutory  priv- 
ilege which  must  be  exercised  In  substantial  com- 
pliance with  the  statute.  Foeher  v.  Gulliams,  120 
Ind.  172;  Ewing  v.  Ewmflr«  44  Mo.  28;  Dougherty  v. 
Barnes,  64  Mo.  ISO. 

She  may  make  her  election  to  claim  dower,  some 
years  after  her  husband^s  death,  even  where  sbe 
has  received  that  which  was  intended  to  be  in  lieu 
of  dower,  if  she  acted  in  any  degree  in  ignorance  of 
her  rights.  But  where  she  has  acted  with  a  full 
knowledge  of  her  rights,  in  the  acceptance  of  the 
testamentary  provision  instead  of  her  dower,  she 
will  be  bound  by  her  acceptance.  United  States  v. 
Duncan,  4  McLean,  100;  Re  Nagel's  Estate,  86  N.  Y. 
8.  H.  246. 

The  object  of  the  Statute  undoubtedly  was  to 
compel  the  widow  to  make  her  election  to  take  her 
dower,  instead  of  the  Jointure  or  other  provisions 
made  In  lieu  thereof,  within  a  limited  period  after 
the  death  of  her  husband.  Akin  v.  Kellogg,  89  Hun, 
200. 

A  widow  cannot  take  a  portion  of  her  deceased 
husband^s  real  estate  under  the  will,  and  also  her 
distributive  share  under  the  statute,  when  to  do  so 
would  be  to  take  all  the  real  estate,  and  defeat  a 
devise  to  a  daughter  of  a  portion  thereof.  Sever- 
son  V.  Severson,  68  Iowa,  666. 

By  electing  to  take  under  the  will  giving  her  a 
life  estate,  sbe  devests  herself  of  her  statutory  right 
to  take  one  third  of  his  lands,  but  not  of  her  right 
of  inheritance  as  his  heir  in  respect  to  a  portion  of 
the  land  as  to  which  he  died  intestate  because  a 
devise  thereof  had  lapsed.  Ck)]lin8  v.  Collins  (Ind.) 
Nov.  11,  1800. 

Election^  how  manifested. 
Where  a  party  is  bound  to  elect  between  two  in- 
consistent rights,  and  the  coutention  is  that  an 
election  has  been  made  by  conduct,  it  must  be 
shown  that  the  party  acted  with  a  knowledge  of 
his  rights  and  the  real  value  and  condition  of  the 
property;  that,  knowing  that  he  could  not  bold  the 
property  which  he  was  entitled  to,  and  that  given 
to  him  by  the  will,  he  acted  with  the  intention  to 
relinquish  the  former  aud  accept  the  latter.  1  Pom. 
Bq.  Jur.  660;  Wilson  v.  Thombury,  L.  R.  10  Ch.  280; 
DUlon  V.  Parker,  1  Swanst.  850, 8T9,  880;  Padbury  v. 
Clark,  2  Macn.  &  G.  208;  Spread  v.  Morgan,  U  H.  L. 
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Cas.  668;  1  Jarman,  Wills,  471;  2  Jarman,  Wills, 
Rand.  &  T.  ed.  40;  Macknet  v.  Macknet,  20  N.  J.  Eq. 
64;  Dabney  v.  Bailey,  42  Ga.  621:  Rlchart  v.  Rlchart, 
80  Iowa,  466. 

Where  the  wife  and  children  accept  the  provis- 
ions of  the  will  and  carry  them  out  by  partition, 
it  will  t>e  held,  after  the  death  of  the  wife,  that  she 
elected  to  take  under  the  will,  and  the  remainder 
given  after  her  life  estate  will  be  valid.  Rogers  v. 
Tre^'athan,  67  Tex.  406. 

The  portions  of  the  real  estate  which  the  son  was  , 
entitied  to  receive  under  testator^swOL,  atdiiTereat 
periods  of  his  life,  would  thereupon  be  segregated 
from  the  estate,  and  the  Income  therefrom  would 
be  CO  longer  paid  to  the  beneficiaries  named  in  the 
wilL    Ford  V.  Ford,  70  Wis.  19. 

Where  a  deed  was  made  to  plaintifTs  husband, 
and  her  own  name  omitted  therefrom,  which  sbe 
did  not  know  until  his  death,  by  accepting  under 
his  will  a  devise  of  dwelling-house  and  other  prop- 
erty, with  the  sum  of  $10,000,  in  lieu  of  dow«r,  the 
rest  of  his  estate  being  all  willed  to  others,  she 
must  be  held  to  have  elected  to  take  under  the  wUU 
and  thereby  lost  her  right  to  resort  to  the  other 
remedy.  Haack  v.  Weicken,  42  Hun,  486i.  See  Tbel- 
lusson  V.  Woodford,  13  Ves.  Jr.  224;  Ker  v.  Wau- 
chope,  1  Bligh,  21,  22:  Tibbits  v.  Tibbits,  19  Yes.  Jr. 
668;  Havens  v.  Sackett,  16  N.  Y.  865. 

Act9  which  determine  an  election. 

The  acts  which  determine  an  election  are  gonar- 
ally  of  a  very  decided  character.  Receiving'  of  a 
legacy  for  five  years,  entering  on  property  and 
receiving  the  rents  and  profits,  and  an  entry 
into  possession  and  exercising  acts  of  owner- 
ship, were  held  sufficient  to  constitute  an  election. 
English  V.  English,  8  N.  J.  Eq.  612, 29  Am,  Deo.  7»i 
Ardesoife  v.  Bennet,  2  Dick.  468;  Butricke  v.  Broad- 
hurst,  1  Yes.  Jr.  173;  Northumberland  v.  AylesfonL, 
Amb.  640;  Sanger  v.  Wood,  8  Johns.  Ch.  418. 1  L.  ed, 
668. 

Where  there  is  no  obligation  to  elect,  conduct-  in- 
dicating an  election  is  explainable  and  acta  done 
under  it  revocable.    King  v.  Legrange,  60  Cat  828. 

As  to  mistake  of  party^s  legal  rights,  see  Lig-ht  v. 
Light,  21  Pa.  407;  Bradf ords  v.  Kents,  48  Pa.  476;  Ad- 
sit  V.  Adsit,  2  Johns.  Ch.  448, 1  L.  ed.  446. 

To  constitute  an  election  by  the  wife  to  take  un- 
der the  will  of  her  husband  instead  of  her  interest 
in  the  community  property,  it  must  appear  that 
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greater  interest  to  the  prejudice  of  the  legatees' 
legal  right.  Streatftetd  v.  Streatfield,  Cas.  t, 
Talb.  176,  1  White  &  T.  Lead.  Cas.  in  Eq.  897; 
and  see  the  cases  cited  in  Story,  Eq.  §§  1082, 
1083,  note. 

In  this  country  such  cases  are  rare;  bat  the 
statutory  rights  of  widows  as  to  personalty,  as 
well  as'  dower,  have  frequently  created  the 
same  situation,  and  the  same  doctrine  has  been 
uniformly  applied.  It  was  long  a  debatable 
auestion  whether  the  refractory  legatee  for- 
feited al)8oluteIv  all  the  benefits  intended  for 
him  by  the  wilf,  or  only  so  much  as  might  be 
required  to  make  good  that  part  of  the  scheme 
of  the  testator  which  his  action  had  disap- 
pointed. The  question  can  hardly  be  said  to 
be  entirely  at  rest  yet;  but  though  the  founda- 
tion of  the  chancellor's  action  is  a  forfeiture  by 
the  assertion  of  a  conflicting  right,  yet  the 
better  opinion  now  certainly  is  that  such  for- 
feiture will  be  enforced  only  so  far  as  may  be 
necessary  to  make  good  the  failure  of  the 
testator's  other  intent;  in  other  words,  it  is 
forfeiture  only  for  the  purpose  and  to  the 
extent  of  compensation. 

The  American  cases,  as  already  noted,  arising 


chiefly  from  the  assertion  by  a  widow  of  her 
statutory  rights  against  the  proylBions  of  the 
husband's  will,  have  uniformly  treated  the  ben- 
eflts  intended  by  the  will  for  her  as  a  fund 
which  could  be  sequestrated,  and  used  as  a 
trust  to  carry  out  the  other  provisions  of  the 
will.  But  the  precise  limits  of  the  interference 
of  ecjuity.  by  way  of  rearrangement  of  the 
distribution  of  the  decedent's  estate,  do  not 
appear  to  have  been  much  discussed.  None 
of  the  cases  cited  by  counsel  touch  the  exact 
point,  how  far  equity  will  interfere  in  behalf 
of  mere  residuary  legatees,  and  such  research 
as  I  have  had  opportunity  to  make  has  found 
but  one.  In  Firth  v.  Denny,  2  Allen,  468, 
there  was  a  fund  provided  for  the  widow  for 
life,  and  after  her  death  one  half  of  it  to  cer- 
tain specified  legatees,  and  the  residue  of  the 
estate,  including  the  other  half  of  the  widow's 
fund,  to  trustees  for  charity.  The  widow 
elected  to  take  against  the  will,  and  thereby 
took  more  than  the  fund  set  apart  for  her,  but 
there  was  enou^irh  estate  to  pay  all  the  definite 
le^cies  and  leave  a  balance  for  the  residu- 
aries.  The  court  held  that  the  ultimate  loss 
must  of  course  fall  on  the  residuaries,  but 


she  accepted  some  benefit  under  the  wlU  hicon- 
sistent  with  her  claim  to  one  half  of  the  estate. 
Mayo  r.  Tudor,  74  Tex.  471,  citfng'  Pbiileo  v.  floUi- 
dar,  S4  Tex.  45;  Little  v.  Birdwell,  27  Tex.  691;  Mor- 
rison v.  Bowman.  29  Cal.  847;  4  Kent,  Com.  58. 

If  the  widow  accepts  devises  and  bequests  pro- 
vided for  her  by  the  will  of  her  husband,  which 
disposes  of  the  entire  community  property,  she 
thereby  makes  her  election  and  aftirms  the  disposi- 
tion made  by  her  husband  of  the  community  prop- 
erty. Rt  Stewart,  74  Cai.  98,  cltinar  Noe  v.  Splivato, 
54  Cal.  209;  Morrison  v.  Bowman.  29  Cai.  887. 

An  asrreement  by  the  widow  and  the  sons,  who 
were  the  beneficiaries  in  a  will,  to  sell  the  house, 
not  carried  out.  is  not  an  election  by  the  legatees 
to  take  the  land  instead  of  the  proceeds.  Baldwin 
V.  Vreeland,  9  Cent.  Rep.  667, 43  N.  J.  Eq.  440.  Bee 
EnflTlish  V.  EnfirUsh.  8  N.  J.  Bq.  504. 

Notice  of  election  by  widow. 

Where  the  widow  flrives  a  written  notice  of  such 
election  to  the  person  who  is  in  the  possession  of 
the  land  in  which  she  is  entitled  to  dower,  or  \b  in 
possession  of  the  rents  and  profits  thereof,  claim- 
insr  titie  to  the  land,  and  such  person  thereupon 
admits  her  n^bt.  and  voluntarily  pays  her  a  part 
of  the  rents  and  profits  of  the  premises  as  and  for 
her  dower  therein,  it  must,  in  this  M>urt  at  least,  be 
considered  as  an  assigimient  of  her  dower,  or  an 
entry  on  the  lands,  within  the  intent  and  meaning 
of  Uie  statutory  provision.    Zaegel  v.  Kuster,  61 

wi8.ae. 

Where  a  widow,  within  a  week  after  the  UliDg  of 
letters  testamentary,  filed  in  the  probate  oifice  a 
paper  stating  that  she  '"waives  and  declines  to  ac- 
cepr*  the  provision  of  her  husband's  will,  and 
"^hereby  gives  notice  that  she  will  claim  her  dow- 
er," it  was  an  election  to  claim  dower,  and  not 
merely  a  waiver  of  the  will;  and  a  subsequent  writ- 
ten claim,  filed  more  than  two  yean  thereafter, 
claiming  the  statutory  interest,  cannot  control  the 
first  election.  Mathews  v.  Mathews,  2  New  Eng. 
Bep.  357, 141  Mass.  51L 

Where  she  fails  to  file  her  election  to  accept  the 
provision  made  for  her  in  the  will,  within  the  six 
months  after  notice,  as  required  by  law,  her  in- 
terest in  the  personal  property  under  the  will  being 
ody  for  life,  it  is  subject  to  distribution  as  if  there 
had  been  no  wiU.    Re  Foster's  WiU,  76  Iowa,  866. 

Under  the  Wfsconsin  Statutes  notice  of  the  wid- 
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ow's  election  must  be  filed  within  one  year  after 
the  death  of  the  husband;  and  such  time  is  not  ex- 
tended by  a  stay  of  proceedings  during  the  pen- 
dency of  an  appeal  from  an  order  refusing  to  ad- 
mit the  wlU  to  probate.  Albright  v.  Albright,  70 
Wis.  SS8. 

A  widow  for  whom  her  husband  made  provision 
in  his  will  in  lieu  of  dower  is  l>ound  to  know  that 
the  law  compels  her  to  make  her  election  within  a 
5'ear,  and  ignorance  of  the  law  is  no  excuse.  Akin 
V.  Kellogg,  48  flun,  460,  affirmed  in  119  N.  T.  441. 

Widow^  when  put  to  her  election. 

To  exclude  the  widow  from  her  legal  right  either 
there  must  be  an  express  declaration  to  that  effect 
or  it  must  clearly  appear  that  it  was  testator*s  in- 
tention to  give  her  some  interest  wholly  inconsist- 
ent with  the  enjosrment  of  that  legal  right.  Young 
V.  Boyd,  64  How.  Pr.  215:  IPom.  Eq.  Jur.  641;  Fuller 
V.  Tates,  8  Paige.  825.  4  L.  ed.  446;  Sanford  v.  Jack- 
son, 10  Paige,  286,  4  L.  ed.  971;  Smith  v.  Kniskern,  4 
Johns.  Ch.  9, 1 L.  ed.  745:  Savage  v.  Bumham,  17  N. 
T.  661,  577:  Tobias  v.  Ketchum,  32  N.  Y.  819,  326; 
Vernon  v.  Vernon,  53  N.  Y.  851, 862;  Lefevre  v.  Le- 
f 3vre,  69  N.  Y.  485;  Leonard  v.  Steele,  4  Barb.  20; 
Lasher  v.  Lasher,  13  Barb.  106;  Mills  v.  Mills.  28 
Barb.  454;  Vedder  v.  Saxton,  40  Barb.  188;  Evans  v. 
Webb,  1  Yeates,  424;  Hamilton  v.  Buckwalter,  2 
Yeates.  889;  Duncan  v.  Duncan,  Id.  802;  Webb  v. 
Evans,  1  Binn.  565.  572;  Cauffman  v.  Cauffman,  17 
Serg.  &  R.  16, 25;  Preston  v.  Jones.  9  Pa.  466, 460;  Ful- 
ton V.  Moore,  25  Pa.  468;  Cox  v.  Rogers.  77  Pa.  160; 
Giddings  v.  Eastman.  5  Paige,  669,  8  L.  ed.  888. 

It  requires  a  strong,  unequivocal  expression  or 
indication  of  an  intent  on  the  part  of  the  testator 
to  bestow  the  entire  property,  and  not  simply  his 
own  interest  in  it,  or  to  bestow  the  property  freed 
from  its  incumbrances  and  charges,  in  order  to 
raise  the  necessity  for  an  election  between  her 
dower  and  the  legacy  in  the  will.  Randitfe  v. 
Parkyns.  6  Dow.  185;  Maddison  v.  Chapman,  1  Johns. 
&  H.  470;  Wintour  v.  Clifton,  8  DeG.  M.  &  G.  641; 
Dummer  v.  Pitcher.  2  Myl.  &  K.  262.  5  Sim.  36; 
Shuttleworth  v.  Greaves,  4  Myl.  &  C.  85;  Stephens 
v.  Stephens,  1  DeG.  &  J.  62;  Wilkinson  v.  Dent,  L. 
R.  6  Ch.  889;  Grissell  v.  Swinhoe,  L.  R.  7  Eq.  291; 
Havens  v.  Sackett,  15  N.  Y.  865;  Lewis  v.  Smith,  9  N. 
Y.  502;  BuU  v.  Church,  5  Hill,  206;  Sanford  v.  Jack- 
son, mpra;  1  Pom.  Eq.  Jur.  588;  Fuller  v.  Yates, 
supra. 
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ordered  the  payment  of  the  de^Dite  legacies  to  i 
be  poatpon^  nntil  the  actual  death  of  the 
^idow,  and  the  interest  upon  the  fund  in  the 
meantime  to  be  paid  to  the  residuaries;  and 
this  was  done  without  question,  apparently, 
though  the  opinion  says:  "  It  does  not  appear 
exactly  to  what  extent  the  election  made  by 
the  widow  left  the  residue  of  the  estate  less 
than  it  would  have  been  if  she  had  accepted 
the  provision  made  in  the  will  in  her  behalf." 
It  was  argued  by  distinguished  counsel  that 
the  special  circumstances  showed  that  the  resid- 
uary legatees,  though  lowest  in  the  list,  were 
in  truth  the  chief  objects  of  the  testator's 
bounty,  and  as  they  seem  to  have  been  given 
the  bulk  of  the  estate  there  was  fair  argument 
for  such  view;  but  the  court  did  not  put  its 


decision  on  that  ground.  The  opinion  is  not 
fortified  by  the  citation  of  a  single  authority, 
nor  is  it  reasoned  out  from  principles.  As 
already  said,  the  result  seems  to  have  been 
accepted  as  the  unquestionable  consequence  of 
the  mere  fact  of  the  disappointment  of  the 
residuary  legatees  in  the  amount  of  the  fund 
coming  to  them.  It  may  be,  however,  that  the 
doctrine  of  acceleration  of  the  time  of  pay- 
ment of  legacies  dependent  on  the  life  of  the 
widow,  by  her  election  to  take  against  the  will, 
does  not  obtain  in  Massachusetts.  The  opinion 
of  the  court  in  Brandtnburg  v.  Thorndike,  189 
Mass.  102,  looks  in  that  direction,  and  if  so,  it 
is  clear  why  the  Judge  in  Firth  v.  Dennjf, 
ntpra,  thought  it  unnecessary  to  go  into  rea- 
sons for  the  decision.    It  would,  however,  at 


A  bequest,  ''I  srlve  and  bequeath  unto  my  be. 
loved  wife  one-half  part  of  my  whole  estate,  ae- 
oordinff  to  law,  with  the  exception  of  her  interest 
In  two  indentured  servants,  and  one  bay  mare  here- 
inafter mentioned^"  will  put  the  widow  to  her  elec- 
tion. Warren  t.  Morris,  4  Del.  Ch.  280;  Burton  v. 
Burton.  4  Harr.  (DeL)  38;  Horsey  v.  Horsey,  1 
Houst.  488. 

The  only  sufficient  and  adequate  demonstration 
which,  in  the  absence  of  express  words,  will  put 
the  widow  to  her  election,  is  a  clear  incompati- 
bility arisinir  on  the  face  of  the  will,  between  a 
claim  of  dower  and  a  claim  to  the  benefit  eriven  by 
the  will.    Konvalinka  v.  Bchlegel,  6  Cent.  Rep.  88, 

104  N.  Y.  lao. 

Provi8ion8  in  wiU  trnut  he  inconsUtUnt  voiih  dower 
right. 

Where  the  provisions  In  a  will  are  clearly  incon- 
sistent with  the  right  of  dower,  the  widow  will  be 
put  to  an  election.  It  must  be  reasonably  clear 
that  the  provisions  were  intended  In  lieu  of  dower. 
Wright  V.Jones,  2  West.  Rep.  354, 105  Ind.  17.  citing 
Kelly  V.  Stinson,  8  Blackf .  887;  Young  v.  Pickens, 
49  Ind.  28:  Holdlch  v.  Holdlcfa.  2  Younge  &  C.  18; 
Btrahan  v.  Sutton,  8  Yes.  Jr.  240;  Lasher  v.  Lasher, 
18  Barb.  108;  Carroll  v.  CarroU,  20  Tex.  731;  Fuller  v. 
Yates,  8  Paige,  826,  4  I^  ed.  446;  Brown  v.  Caldwell, 

1  Speer,  Eq.  822;  2  Etedf .  WUls,  738: 1  Pom.  Eq.  Jur. 
541.  See  Bond  v.  McNiff,  6  Jones  &  S.  94;  Sanf ord 
V.  Jackson,  10  Paige,  271,  4  L.  ed.  974. 

So  where  the  management  of  the  estate  and  the 
power  to  make  repairs  are  given  to  trustees  they 
are  inconsistent  with  the  right  of  dower.  Wright 
V.  Jones,  2  West.  Rep.  854, 105  Ind.  17,  citing  Parker 
V.  Sowerby,  4  DeG.  M.  &  G.  821;  Butcher  v.  Kemp, 
6  Madd.  Ch.  61:  Roadley  v.  Dixon,  8  Russ.  192;  Miall 
V.  Brain,  4  Madd.  Ch.  119;  Ooodfellow  v.  Goodfellow, 
18Beav.8S8. 

The  terms  and  provisions  of  the  will  must  be 
totally  inconsistent  with  her  claim  of  dower  in  the 
property  in  which  such  dower  was  claimed:  so  that 
the  mtention  of  the  testator  in  relation  to  some 
part  of  the  property  devised  to  others  would  be  de- 
feated If  such  claim  was  allowed.    Church  v.  Bull, 

2  Denlo,  431;  Irving  v.  DeKay,  9  Paige,  582,  4  L.  ed! 
806. 

The  devises  in  the  will  must  be  so  repugnant  to 
the  claim  of  dower  that  they  cannot  stand  to- 
gether.   Lewis  V.  Smith,  9  N.  Y.  611. 

Whore  the  provisions  of  the  will  manifest  a  clear 
and  unequivocal  intention  on  the  part  of  the  tes- 
tator to  t)ar  his  wife's  dower,  Itis  sufficient,  without 
express  words,  to  put  her  to  her  electicn  between 
the  provision  made  for  her  in  the  wUl  and  that 
made  for  her  by  law.  Stark  v.  Hunton.  1  N.  J.  Eq 
216;  Colgate  v.  Colgate,  28  N.  J.  Eq.  372;  Stewart  v. 
Stewart,  81  N.  J.  Eq,  806;  Brokaw  v.  Brokaw,  4  Cent. 
Rep,  848,  41  N.  J.  Bq.  804. 

Although  the  provisions  in  a  will  are  not  declared 
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to  be  in  lieu  of  dower,  yet  an  authority  gften  to 
the  executors  to  sell  the  real  estate  not  devised  to 
the  wife,  at  a  price  fixed.  Is  inconsistent  with  a 
claim  for  dower,  and  the  widow  Is  put  to  her  elec- 
tion.   Vernon  v.  Vernon,  68  N.  Y.  362. 

Where  the  will  worked  an  equitable  oonversion 
of  the  realty  into  personalty,  and  vested  the  execu- 
tors with  the  title,  the  income  of  a  portion  of  the 
proceeds,  when  sold,  to  be  paid  to  the  widow  for 
life,  the  remainder  of  the  proceeds  being  absolute- 
ly disposed  of  the  widow  must  elect.  Young  v. 
Boydt  64  How.  Pr.  215;  Savage  v.  Bumham,  17  N. 
Y.  561;  Tobias  v.  Ketchum.  82  N.  Y.  819;  Adsit  v.  Ad- 
sit,  2  Johns.  Ch.  448, 1  L.  ed.  446. 

When  not  put  to  her  election. 

A  devise  to  the  widow  for  life,  or  during  widow- 
hood, of  a  dwelling-house,  with  bequest  of  certain 
household  furniture  and  cattle,  dividing  the  rest  of 
the  real  and  personal  estate  between  testator^s  two 
sons,  who  were  to  aid  in  the  widow  *8  support,  on 
request,  does  not  put  the  widow  to  her  election. 
Jackson  v.  Churchill,  7  Cow.  287,  17  Am.  Dec.  Slh; 
Kennedy  v.  Nedrow,  1  U.  8. 1  Dall.  418, 1  L.  ed.  20B; 
Evans  v.  Webb,  1  Yeates,  424, 1  Am.  Dec  806. 

A  devise  to  the  wife  of  lands  In  another  State  will 
not  bar  her  dower  to  lands  lying  In  this  State.  Van 
Arsdale  v.  Van  Arsdale,  26  N.  J.  L.  415;  Smith  v. 
Kniskem,  4  Johns.  Ch.  9,  1  L.  ed.  745;  Harrison  v. 
Harrison,  1  Keen,  765;  2  Story,  Eq.  9  1068,  note  U; 
Staigg  V.  Atkinson,  4  New  Eng.  Rep.  851. 144  Mass. 
564. 

Nor  would  it  afFect  her  right  of  dower  in  other 
lands,  which  the  husband  had  alienated  during 
coverture.  Braxton  v.  Freeman,  6  Rich.  L.  86,  57 
Am.  Dec.  776;  Cunningham  v.  Shannon,  Eq.  Mas.  H. 
407;  Borland  v.  Nichols,  12  Pa.  88,  51  Am.  Dec.  676; 
Gray  v.  McCune.  28  Pa.  449. 

In  case  of  a  legacy  to  the  widow  with  no  other 
mention  of  her  in  the  will  and  nothing  which  by 
common  law  or  under  the  statutes  of  this  State  put 
the  widow  to  an  election,  she  was  entitled  to  the 
legacy  in  addition  to  her  rights  at  law  in  the  real 
estate  of  her  husband.  Brown  v.  Brown,  66  N.  H. 
108;  Parker  v.  Sowerby,  4  DeG.  M.  &  6.  821:  Jack- 
son V.  Churchill,  7  Cow.  287;  Strahan  v.  Sutton,  3 
Yes.  Jr.  249;  Ellis  v.  Lewis,  8  Hare,  310. 

Where  the  testator  gave  to  his  wife  a  legacy  of 
$400  and  made  no  other  mention  of  her  in  his  will, 
and,  after  other  bequests,  made  B  his  restduao* 
legatee,  the  widow  was  not  put  to  an  election,  but 
was  entitled  to  the  legacy  in  addition  to  her  riighta 
at  law  in  the  real  estate  of  her  husband.  Brown  v. 
Brown,  Parker  v.  Sowerby,  Jackson  v.  CliurehiU 
and  Ellis  v.  Lewis,  mtpra:  Bull  v.  Church,  5  HiJl, 
206;  Fuller  v.  Yates,  8  Paige,  825,  4  L.  ed.  446;  2 
Story,  Eq.  1 1088;  2  Redf .  WUls,  chap.  2, 1  6. 

Where  the  testator  did  not  declare  in  express 
terms  that  the  devise  should  be  in  lieu  of  dowi-r. 
nor  Is  any  such  intention  deduclble  by  clear  and 
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the  same  time,  be  ample  reason  why  Firth  ▼. 
Denny  shoald  not  be  autboritjr  in  this  State, 
where  the  doctrine  of  acceleration  is  firmly  es- 
tablished.    Coawt'B  App,  74  Pa.  148. 

But  the  time  of  payment  being  held  to  be  ac- 
celerated, sound  reason  requires  us  to  hold  that 
the  widow's  election  shall  be  treated  in  all  its 
xesulls  as  equiTalent  to  her  death.  The  testa- 
tor's disposition  of  his  estate  is  interfered  with 
pro  tanto,  but  the  court  must  carry  it  out  as 
nearly  as  possible  in  all  other  respects.  No  de- 
parture from  it  can  be  admitted  except  from 
necessity,  and  then  only  to  the  extent  that 
necessity  absolutely  requires. 

The  amount  of  the  legacies  actually  comio^ 
to  the  legatees  is  only  one  incident  of  a  wilL 
The  order  of  precedence  is  another,  and  it  does 


I  not  seem  necessary  that  the  latter  should  be 
I  disturbed  because  of  a  change  in  the  former. 
Hence  no  provision  of  the  will  ouffht  to  be  in- 
terfered with  by  the  court  except  for  the  pres- 
ervation of  one  of  superior,  or  at  least  equal, 
rank  in  the  testator's  scheme,  and  as  residuary 
^f ts  are  from  their  nature  ordinarily  the  lowest 
m  rank,  no  others  can  be  interfered  with  for 
the  sake  of  benefiting  them.  From  their  very 
definition  thev  come  in  last,  and  the  testator, 
with  knowledj^  of  this  fact,  declares  that  they 
shall  set  nothing  until  after  all  others  are  paid 
in  full.  Mere  mmiDutioD  of  the  amounts  com- 
ing to  the  residuaries  does  not  in  any  way  lus- 
tily interference  in  the  regular  and  established 
order  of  priority.  When,  therefore,  it  is  said, 
as  in  Sandotfe  App.,  65  Pa.  814,  that  equity  will 


manifest  implloatlon  from  the  provisions  of  the 
will,  she  is  not  compelled  to  elect  between  her 
dower  and  the  devise  in  her  favor,  but  is  entitled 
to  both.  Stewart  V.  McBiartin,  6  Barb.  446;  Wood 
V.  Wood,  5  Paige,  680,  8  L.  ed.  844;  Tompkins  v. 
Ponda,  4  Paige,  448, 8  L.  ed.  MO. 

Where  a  provision  in  a  will  is  declared  to  be  in 
lieu  of  an  J  other  Interests  which  the  widow  might 
have  in  testator^s  estate,  the  declaration  is  a  con- 
dUion  in  her  acceptance  of  the  provision  made  for 
ber:  and  her  election  to  take  under  the  will  is,  in 
legal  effect,  an  abandonment  of  all  other  claims 
against  the  estate.  Langley  v.  Mayhew,  8  West. 
Bep.  728, 107  Ind.  198.    See  Morrison  v.  Bowman,  29 

caLsa?.  • 

A  devise  of  the  testator^s  whole  estate  to  his 
widow  for  life,  with  remainder  over,  is  not  a  pro- 
vision in  lieu  of  dower  itself.  Lewis  v.  Smith,  9  N« 
T.512. 

But  if  her  acceptance  of  his  bounty  be  not  re- 
pugnant to  the  provisions  of  the  will,  she  might  ac- 
cept of  the  donation  without  the  surrender  of  her 
rlfirhttothe  half  of  the  community  estate.  Mor- 
rison V.  Bowman,  29  Gal.  848. 

If  the  husband  makes  provision  for  her  by  his 
will,  and  does  not  declare  that  it  shall  be  In  lieu  of 
dower,  she  is,  as  a  general  rule,  entitled  to  both  the 
provision  and  dower.  Dodge  v.  Dodge,  81  Barb- 
417, 21  How.  Pr.  65, 10  Abb.  Pr.  406. 

A  will  made  in  a  State  where  a  gift  to  the  wife 
would  be  in  addition  to  dower  unless  the  contrary 
was  expressed  does  not  acquire  a  new  meaning 
upon  the  subsequent  removal  of  testator  into  a 
State  where  testamentary  gifts  areinheu  of  dower. 
uniesB  shown  to  be  in  addition  to  it.  Stalgg  v.  At- 
kinson, 4  New  Bng.  Rep.  861, 144  Mass.  564;  Holmes 
V.  Hohnes,  1  Buss.  &  M.  600. 

An  estate  for  life  given  to  a  widow  by  will  does 
not  prevent  her  from  taking  dower,  unless  the 
claim  for  dower  is  inconsistent  with,  and  will  de- 
feat, some  provision  of  the  will.  Howard  v.  Wat- 
son, 79  Iowa,  229,  citing  Doufirherty  v.  Dougherty* 
69  Iowa.  677. 

If  no  notice  is  served  upon  a  widow,  she  is  not 
bound  to  make  any  election,  under  Iowa  Code,  in 
order  to  enjoy  the  provision  made  for  her  in  the 
win.    Howard  v.  Watson,  suprcL. 

An  annuity  or  rent  charge  in  favor  of  the  widow, 
upon  lauds  in  which  she  is  otherwise  dowerable,  or 
upon  real  and  personal  property  devised  and  be- 
queathed to  others.  Is  not  in  itself  inconsistent 
^wtth  the  wido  w*s  claim  to  dower  in  the  same  lands. 
1  Pom.  Bq.  Jur.  551;  Lasher  v.  Lasher,  18  Barb.  106; 
Hatch  V.  Bassett,  60  N.  Y.  889;  White  v.  White,  16 
N.J.L.«B,ai. 

Where  the  annuity  abated,  any  election  the 
widow  had  made  should  not  impair  her  right  to 
dower.  Hone  v.  Van  Schaick,  7  Paige,  238,  4  L.  ed. 
181,20  Wend,  504;  HowJand  v.  Heckscher.  8  Sandf. 
Ch.  519,  7  L.  ed.  942;  Hindley  v.  Hindley,  29  Hun. 
12L.aA. 


818:  Manice  v.  Manice.  1  Lans.  848, 48  N.  Y.  808;  Akin 
V.  Kellogg,  89  Hun,  255. 

Where  a  testator  owning  an  estate  in  lands  only 
for  the  life  of  another  makes  a  will  providing  for 
the  support  during  her  life  of  his  granddaughter, 
who  was  the  owner  of  the  estate  in  remainder, 
there  is  no  case  for  an  election  by  her.  fieirne  v. 
Von  Ahlefeldt,  88  W.  Va.  688. 

A  clause  in  a  will  "I  give  to  my  mother  and 
to  my  aunts  M.  and  S.  jointly  all  my  interest  In  the 
estate  on  Broad  Street,  in  the  City  of  Providence, 
where  I  now  reside,  to  them,  their  heirs  and  assigns 
forever,"  will  not  put  the  widow  to  her  election. 
The  clause  demises  only  the  testator^s  interest,  and 
his  interest  does  not  include  her  Interest  or  right  of 
dower.  Durfee,  Petitioner,  14  R.  I.  54;  Charter  v. 
Otis,  41  Barb.  538;  2  Jarman,  WiUs,  5th  Am.  ed.  22 
et  eeq,;  Drummer  v.  Pitcher,  2  Myl.  &  K.  262, 274. 

Effect  of  etection  by  widow. 

If  a  widow  whose  interest  in  the  community 
property  was  devised  by  her  husband  has  received 
no  benefit  under  the  will  inconsistent  with  her 
right  to  claim  one  half,  the  heirs  of  one  of  the  ten- 
tator^s  children  cannot  complain  of  her  election  to 
take  her  share  of  the  community  property,  on  the 
ground  that  such  children  did  not  receive  a  full 
share  of  the  estate.    Mayo  v.  Tudor,  74  Tex.  471. 

The  provisions  in  the  Mississippi  Code  for  the  re- 
nunciation by  the  widow  of  a  demise  or  bequest,  so 
that  she  may  secure  her  dower  right,  apply  only 
when  she  is  a  co-heir,  and  not  where  the  testator 
demises  only  a  i>art  of  his  estate  to  her,  lea\ing  at 
his  death  no  children  or  descendants  of  children. 
WaU  V.  Dickens,  66  Miss.  655. 

The  fact  that  the  widow  refuses  to  take  under 
the  will  giving  her  a  life  estate,  with  remainder 
over  to  residuary  legatees,  will  not  invalidate  the 
will  as  to  the  latter,  who  are  entitled  to  take  upon 
satisfying  the  widow^s  claim  of  dower  and  paying 
debts  of  the  estate.  Re  Bawling's  Estate  (Iowa) 
Jan.  277, 1891. 

Equity  treats  substituted  devises  and  bequests  to 
the  widow  as  a  trust  in  her  for  the  benefit  of  the 
claimants  disappointed  by  her  election  to  take  at 
law  to  the  amount  of  their  interest  therein;  and 
the  court  will  sequester  the  benefit  intended  for 
the  refusing  wife,  in  order  to  secure  compensation 
to  those  whom  her  election  disappoints.  Bationo^s 
App.  186  Pa.  807,  citing  Sandoe*B  App.  65  Pa.  814; 
Gallagher's  App.  87  Pa.  200. 

Devises  or  bequests  subordinate  to  a  life  estate 
in  the  widow  and  contingent  upon  her  death,  or 
payment  of  which  is  postponed  until  that  time,  be- 
come presently  payable  upon  her  election  to  take 
under  the  Intestate  Laws;  and  such  election  is.  In 
its  efFect  upon  all  claims  under  the  will,  equivalent 
to  her  death.  Ferguson's  App.  (Pa.)  27  W.  N.  C.  68; 
Coover's  App.  74  Pa.  148. 
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sequester  the  benefit  intended  for  the  \vife  to 
secure  provision  for  those  who  are  disappointed 
by  her  action,  the  disappointment  to  be  under- 
stood is  the  failure  of  the  testator's  intent  in  re- 
gard to  other  beneficiaries.  These  will  be  pro- 
tected, not  for  their  own  sakes,  but  of  necessity 
in  order  to  preserve  the  wishes  of  the  testator, 
and  such  necessity  does  not  extend  to  the  in- 
terference with  any  beneficiaries  prior  in  rank 
for  the  sake  of  the  residuaries.  One  of  the 
chances  the  latter  take  from  the  nature  of  their 
position  is  that  the  share  coming  to  them  may 
undergo  changes  in  amount  before  the  period 
of  distribution. 

There  is  no  force  in  the  argument  that  the 
general  pecuniary  legatees  have  no  cause  of 
complaint  at  beine  postponed  until  the  death 
of  the  widow,  as  tneir  legacies  by  the  terms  of 
the  will  are  not  payable  until  that  event;  for 
neither  are  the  residuary  legatees.  The  ad- 
vancement of  the  time  of  payment  is  the  legal 
consequence  of  the  termination  of  the  purpose 
of  the  postponement,  and  both  the  definite  and 
the  residuary  legatees  share  this  advantage  in 
common.  To  postpone  the  definite  legatees  and 
transfer  the  income  of  their  legacies  to  the  re- 
siduaries during  the  widow's  life,  is  not  in  fur- 
therance of  any  direction  of  the  will,  but  in  direct 
violation  of  the  testator's  intent  that  the  definite 
legacies  should  be  paid  in  full  before  the  residu- 
aries get  anything.  Nor  is  it  in  pursuance  of  the 
equitable  doctrine  of  sequestration  of  the  bene- 
fits intended  for  the  widow,  for,  as  already 
Siiid,  that  never  ought  to  reverse  the  testator  s 
order  of  priority.  Nor  does  it  even  accom- 
plish, except  by  accident,  its  nominal  purpose 
of  preserving  the  relative  amounts  as  they  were 
at  the  testator's  death.  The  exact  figures  in 
the  present  case  we  have  not  before  us,  but  the 
possibilities  of  the  plan  adopted  were  shown 
very  forcibly  by  the  illustration  of  one  of  the 
appellant's  counsel  at  the  argument.  If  the 
general  legacies  were  $100,000,  and  the  residue 
at  the  time  of  the  testator's  death  $5,000,  the 
sequestration  of  the  interest  on  the  former  for 


the  benefit  of  the  latter  would  give  the  latter 
an  income  of  one  hundred  per  cent  a  year  dur- 
ing the  widow*s  life.  Of  course  no  court  of 
equity  would  apply  the  plan  without  modifica- 
tion to  such  a  case,  and  the  omission  of  the  court 
in  Firth  v.  Denny,  supra,  to  require  the  exact 
figures  was  probably  because  it  was  understood 
all  around  that  even  with  the  income  during 
the  widow's  life  the  residuaries  would  still  be 
the  losers.  But  such  a  possible  result  could 
only  be  avoided  by  a  balancing  of  accounts  in 
each  case  that  would  be  beyond  the  sphere  eyen 
of  a  court  of  equity.  How  far  a  sum  in  hand 
is  preferable  or  otherwise  to  a  larger  sum  at  an 
inaefinite  future  date  is  a  problem  with  too 
many  elements  of  personal  preference,  necessity 
and  circumstance,  to  be  solved  by  a  court  upon 
the  rates  of  interest  and  tables  of  the  expec- 
tancy of  life.  As  said  in  Fergusan's  BUate, 
suvra,  the  law  must  have  a  settled  and  uniform 
rule,  and  it  is  that  as  to  provisions  in  a  will  for 
legacies  subordinate  to  a  life  interest  in  the 
widow  and  contingent  upon  her  death,  or  pay- 
ment of  which  is  postponed  till  then,  her  elec- 
tion to  take  against  the  will  is  equivalent  to  her 
death.  Bv  such  election  the  widow  takes  her 
share  as  if  the  husband  had  died  intestate,  and 
the  will  then  operates  on  the  rest  of  the  estate 
precisely  as  if  the  widow  were  dead.  A  court 
of  equity  will  interpose,  if  necessity  requires, 
to  preserve  the  intention  of  the  teslator  from 
dsstruction,  but  such  interposition  never 
should  take  place  in  favor  of  a  subordinate  as 
against  a  preferred  or  superior  intent,  and 
therefore  never  in  favor  of  a  residuary  as 
against  a  definite  legatee  unless  upon  a  plain 
implication  in  the  will  that  the  residuary  lega- 
tee was  in  fact  a  preferred  object  of  the  testa- 
tor's bounty.  There  is  nothing  in  the  wiU  of 
the  testator,  Vance,  to  require  any  departure 
from  the  general  rule  thus  expressed. 

Decree  reversed,  and  record  remitted  for  dit- 
tribution  to  be  made  as  herein  indicated. 

Sterrettt  J,,  dissents. 
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!• .  If  work  may  be  well  done  by  un- 
skilled and  inexperienced  persons,  a 

master  is  not  neffligent  in  respect  to  his  duty  to 
other  employ^  by  employing  them. 

8.  ETidence  that  many  well  refl^ulated 
Aimaees  babitoally  employ  inexpe- 
rienced men  for  a  particular  serrloe  is  admis- 
sible on  the  question  of  negligence  in  employing 
such  men  for  that  kind  of  work  in  a  furnace. 

8.  A  mater  need  not  instruct  his  em- 
ployee as  to  an  open  and  unobscured 


Nora.— -As  to  master^s  duty  to  instruct  his  serv- 
ant, in  regard  to  dangers  Incident  to  the  employ- 
ment, see  notes  to  Brennan  v.  Gordon  (N.  Y.)  8  L. 
R.  A.  818;  BrazU  Block  Cotd  Co.  v.  Galfney  (Ind.)  4 
L.  R.  A.  860. 
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danger  from  a  boil  of  iron  so  situated  that  the 
melted  iron  would  flow  into  the  trench  where 
the  men  are  working,  if  a  waD  of  earth  between 
the  trench  and  the  boil  was  broken  through. 
4.  The  danger  of  Hying  molten  iron, 
when  a  boil  of  iron  is  puncstured  should 
be  pointed  out  to  employ^  working  In  a  trench 
into  which  the  iron  would  flow  If  a  wall  of  earth 
was  punctured,  and  who  would  be  instantly  en- 
veloped by  the  flying  metal  if  it  should  be 
thrown  out. 

6.  The  fbct  that  one  is  .panic  striekoi 
and  his  energies  paralysed  by  the  awful 
nature  of  an  impending  catastrophe  will  not  re- 
lieve him  from  the  duty  of  exercising  diligenoe 
In  attempting  to  escape  or  condone  negligenoe  in 
in  case  he  Is  guilty  of  it,  but  it  may  be  oonaidered 
in  determining  what  effort  would  amount  Ca>  doe 
diligence  or  what  omission  of  effort  would 
amount  to  negligenoe  under  all  the  oixoam- 
stances. 

6*  An  instruction  subject  to  eritlcissa 
in  the  abstract  is  not  prejudicial  if  it  waa 
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correct  when  tested  by  the  only  evidence  in  the 
case  to  which  tt  could  relate. 

(December  9, 1000.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  resulting 
in  death  and  alleged  to  have  been  caused  by 
defendant's  negligence.    Affirmed, 

Defendant  owned  and  operated  a  smeltine 
furnace.  Plaintiff's  intestate  was  employed 
by  defendant  in  the  capacity  of  a  stock- house 
man.  Help  was  needed  at  the  furnace  to  dig 
a  trench  to  draw  off  a  "  boil "  of  iron,  and  the 
superintendent  of  the  furnace  sent  to  the  stock- 
house  for  the  needed  assistance.  Plaintiff's 
intestate  and  two  other  stock-bouse  men  were 
delegated  for  that  service.  The  men  so  dele- 
gated were  unfamiliar  with  the  work  assigned 
to  them.  Such  work  involved  no  special  dan- 
ger, as  the  trench  is  never  due  so  close  to  the 
•'  boil "  but  that  a  suflacient  waB  of  earth  is  left 
between  the  *'  boil "  and  the  trench  to  confine 
the  molten  metal  until  the  men  are  out  of  the 
trench,  when  the  remaining  wall  is  punctured. 

The  superintendent  directed  the  men  how  to 
do  the  work,  and  at  the  proper  time  told  them 
to  get  out  of  the  ditch,  at  the  same  time  telling 
them  not  to  puncture  the  wall  confining  the 
molten  metaL  Notwithstanding  tbis  instruc- 
tion one  of  the  men  in  some  way  did  puncture 
it  before  the  men  were  out  of  tbe  trench,  and 
the  molten  iron  ran  out  and  upon  the  men. 
burning  plaintiff's  intestate  so  severely  that  he 
died. 

The  further  facts  appear  in  the  opinion. 

Messrs,  J.  M.  Chilton  and  Cabaniss  & 
Weakley,  for  appellant: 

The  law  imposes  on  the  master  tbe  duty  of 
seeing  to  it  that  only  suitable  and  competent 
persoDS  are  employed  to  discharge  his  work, 
and  that  incompetent  servants  are  not  retained. 
This  duty  he  owes  to  each  of  his  servants,  with 
regard  to  feUow  servants,  and  is  answerable 
for  injuries  resulting  from  his  want  of  care  or 
skill  in  these  respects. 

Tyson  v.  South  dt  North  Ala,  B,  Co.  61  Ala. 
654:  Smoot  v.  MobOe  d  M,  B.  Co.  67  Ala.  18; 
Jdobile  A  M,  B.  Co.  v.  Smith,  59  Ala.  245; 
Walker  v.  Boiling,  22  Ala.  294;  7  Am.  i&  Eng. 
Encydop.  Law,  888;  Beach,   Contrib.   Neg. 

It  is  not  necessary  in  order  to  charge  the 
master  that  he  should  have  known  of  the  in- 
competency of  tbe  servant.  If  by  the  use  of 
due  care  and  diligence  he  could  have  discov- 
ered it  he  is  liable. 

Alabama  <&  F.  B.  Co.  v.  WaUer,  48  Ala.  459; 
7  Am.  &  Eng.  Encyclop.  Law,  882;  Shearm. 
&  Redf .  Neg.  86. 

If  the  master  orders  the  servant  into  danger 
or  into  service  other  than  that  for  which  he  is 
employed,  his  obedience  will  not,  as  matter  of 
law,  be  negligence. 

Beach,  Contrib.  Neg.  182;  Luebke  v.  Chicago, 
M.  A  St.  P.  B.  Co.  59  Wis.  127,  48  Am.  Rep. 
483. 

The  servant  takes  the  risk  of  seen  dangers 
only,  and  is  entitled  to  have  pointed  out  to  him 
distinctly  any  danger  connected  with  the  em- 
ployment which  ordinarv  inspection  and  care 
on  his  part  will  enable  hfm  to  avoid. 
12L.R.A. 


Beach,  Contrib.  Neg.  188;  Smith  v.  Penin- 
sular Car  Works,  60  Alich.  501, 1  Am.  St.  Rep. 
542;  7  Am.  &  Eng.  Encyclop.  Law,  888. 

Messrs.  Hewitt,  Walker  &  Porter  and 
R.  H.  Pearson  for  appellee. 

McClellan,  J.,  delivered  thie  opinion  of  the 
court: 

This  is  an  action  for  damages  for  personal 
injuries  to  appellant's  intestate  resulting  in  his 
death.  The  complaint  contains  three  counts, 
each  of  which  relies  upon  tbe  negligence  of  the 
defendant  Company,  and  not  upon  that  of 
fellow  servants.  The  case  is  therefore  not 
brought  under  the  Employe's  Act  (§  2590  et 
seq. ,  Code).  The  first  count  alleges  that  the  de- 
fendant, being  engaged  in  the  business  of 
operating  a  furnace  for  the  purpose  of  smelt- 
ing iron  ore,  so  negligently  conducted  said 
business  as  to  cause  molten  iron  to  come  in 
contact  with  the  person  of  plaintiff's  intes- 
tate, inflicting  injuries  from  which  he  died 
a  few  days  afterwards.  The  second  and  third 
counts  proceed  on  the  theory  that  the  defeod- 
ant  negligently  employed  incompetent  servants 
in  the  particular  work  upon  which  they  and 
the  intestate  were  engaged  at  the  time  of  the 
accident,  and  the  injury  resulted  from  the  in- 
competency of  these  co-servants  of  the  intes- 
tate. The  trial  developed  three  controverted 
issues:  (1)  whether  defendant  was  negligent 
in  employing  stock-house  men  having  no  spec- 
ial knowledge,  skill  or  experience  to  do  the 
work  in  which  the  injury  occurred;  (2)  whether 
defendant  was  negligent  in  failing  to  instruct 
said  employes  as  to  the  perils  incident  to  the 
work  they  were  put  to  do;  and  (8)  whether 
plaintiff's  intestate  was  himself  guilty  of  negli- 
gence which  proximately  contributed  to  the  in- 
jury. 

1.  With  respect  to  the  care  a  master  or  em- 
plover  must  exercise  in  the  selection  of  servants 
and  in  the  use  of  machinerv  and  appliances  in 
his  business,  our  own  decisions,  following  long 
and  well  established  principles,  leave  no  room 
for  doubt.  Tbe  master  is  in  no  case  an  insurer 
of  the  absolute  safety  of  the  applinnces  and 
machinery  employed  in  the  business.  He  is  in 
no  case  held  to  aii  undertaking  to  select  abso- 
lutely competent  and  careful  servants.  The 
rule  requires  of  him  no  more  than  the  exercise 
of  reasonable  care  in  either  case — such  care 
only  as  men  of  reasonable  and  ordinary  pru- 
dence exercise;  and  when  he  has  done  this  he 
cannot  be  held  responsible  for  injuries  which 
result  from  the  incompetency  of  servants,  or 
latent  defects  in  machinery  so  selected  and  em- 
ployed. The  only  further  duty  then  upon  him 
IS  the  exercise  of  care  in  ascertaining  any  in- 
competency of  the  servant  or  defect  in  the 
machinery  which  the  service  may  develop,  and 
thereupon  discharging  the  one  and  discarding 
the  other.  The  selection  of  a  servant  must,  or 
course,  be  made  with  a  view  to  the  nature  of 
the  employment.  If  it  involves  special  knowl- 
edge or  experience,  only  men  of  special  knowl- 
edge and  experience  should  be  employed.  If 
the  work  may  be  well  done  by  the  unskilled 
and  inexperienced,  it  cannot  be  said  that  the 
master  was  lacking  in  the  measure  of  care  he 
owes  to  other  employes  should  he  employ  un- 
skilled and  inexperienced  men  upon  it.  Mo- 
bile db  0.  B,   Co,  V.    Thomas,  42  Ala.   672; 
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Smoot  V.  Mobile  d  M.  B.  Co.  67  Ala.  18;  7V- 
son  V.  South  d  North  Ala.  R.  Co.  61  Ala. 
554;  Mobile  &  M.  R.  Co.  v.  Smith,  59  Ala.  245. 

2.  The  men  employed  Id  tbe  work  of  cutting 
a  treDch  for  the  purpose  of  drawing  off  tbe 
boil  of  molten  iron  were  stock-house  men.  It 
appears  that  the  ordinary  duties  of  such  men 
were  not  such  as  to  afford  them  any  training 
or  experience  with  respect  to  the  work  these 
employes  were  put  to  do.  and  it  did  not  appear 
in  fact  that  they  had  had  any  experience  or 
training.  As  bearing  on  the  question  of  de- 
fendant's care  and  diligence  in  employing  them 
for  this  purpose,  evidence  was  received,  against 
plaintiff's  objection,  that  many  well-regulated 
furnaces  habitually  employed  this  class  of  men 
for  this  particular  service.  The  assignments 
of  error  bring  under  review  the  ruling  of  the 
court  in  this  regard.  It  is  admitted  In  argu- 
ment, and  fully  established  in  our  decisions, 
that  the  custom  and  usage  of  other  (well-regu- 
lated businesses  of  the  like  kind  as  to  the  use 
of  certain  machinery  and  mechanical  appli- 
ances may  always  be  adduced  in  evidence  as 
tending  to  negative  the  charge  of  negligence 
T^hen  that  charge  is  based  upon  the  use  of  such 
machinery  or  appliances  by  the  defendant. 
Louiwille  A  N.  R.  Co.  v.  AUen,  78  Ala.  494; 
Georgia  Pae.  R.  Co,  v.  Propet,  83  Ala.  518; 
Alabama  G.  S.  R.  Co.  v.  Arnold,  84  Ala.  159. 

But  it  is  insisted  that  the  same  rule  does  not 
apply  with  respect  to  the  employment  of  human 
beings.  We  are  unable  to  perceive  any  sound 
reason  for  this  insistence,  at  least  as  applied  to 
this  case.  The  presumption  is  that  well-reg- 
ulated furnaces  exercise  due  care  in  the  conduct 
of  their  business.  If  it  is  customary  for  them 
to  employ  a  particular  class  of  men  for  a  par- 
ticular purpose,  the  further  presumption  is  Uiat 
that  class  of  men  is  competent  for  the  work  in 
hand;  and  their  competency  may  be  the  result 
either  of  special  knowledge  or  experience  with 
respect  to  the  particular  thing  to  be  done,  or 
from  the  work  being  such  as  to  require  no 
special  knowledge  or  experience.  In  either 
case,  the  fact  of  the  custom  or  usage  of  pru- 
dently managed  furnaces  to  employ  that  class 
of  men  is  some  evidence  that  the  defendant 
Company  was  not  guilty  of  negligence  in  their 
employment. 

Whether  the  defendant  was  negligent  or  not 
in  failing  to  notify  and  instruct  the  intestate 
and  his  fellow  servants  as  to  the  dangers  of  the 
work  they  were  directed  to  do  depends  upon 
the  further  consideration  whether  the  peril  in- 
volved in  it  was  patent  or  latent, — such  as 
could  be  seen  and  known  by  ordinary  care  and 
prudence  in  the  use  of  the  senses,  or  such  as 
was  obscured  and  could  not  be  seen  or  appre- 
ciated. If  the  former,  the  law  is  well  settled 
that  the  master  need  not  advise  his  servants  of 
its  existence,  and  instruct  them  as  to  the  means 
necessary  to  its  avoidance,  since  they,  equally 
with  himself,  arc  held  to  know  both  the  fact 
of  peril  and  how  to  avoid  or  escape  it.  Wood, 
Mast  and  S.  8  835;  Perry  v.  Mareh,  25  Ala. 
659;  2  Thomp:  Neg.  p.  971,  §  2.  p.  979,  §  9; 
Shearm.  &  Redf.  Neg.  §  203.  On  the  other 
hand,  it  is  the  imperative  duty  of  the  master 
to  inform  the  servant  of  all  latent  dangers  in- 
cident to  the  service,  and  instruct  him  as  to 
their  avoidance.  Wood,  Mast,  and  S.  §  354, 
and  authorities  eiipra, 
12L.R.A. 


The  evidence  tended  in  some  detuee  to  show 
two  distinct  elements  of  danger  incident  to  the 
work  upon  which  the  plaintiff's  intestate  was 
engaged  when  the  injury  was  suffered,— <Rie 
open  to  ordinary  observation  and  capable  of 
bein^  measured  and  judged  of  by  men  of  no 
special  knowledge  or  instruction  in  the  prem- 
ises; and  the  other  latent  in  character,  with 
nothing  which  could  be  seen  and  understood 
by  the  unskilled  and  uninstructed  togive  warn- 
ing of  its  presence,  or  suggest  means  of  avoid- 
ing it.  The  boil  of  iron,  while  its  lower  part 
had  sunk  down  considerably— two  and  a  half 
or  three  feet,  may  be — ^Into  the  earth,  yet  pro- 
truded above  the  surface,  and  was  visible  to 
those  engaged  in  cutting  the  trench.  It  was 
common  knowledge,  appreciable  by  inexpe- 
rienced as  well  as  experienced  persons,  that  if 
the  ditch  was  open  entirelv  up  to  the  melted 
mass,  its  bottom  being  below  the  lowest  es- 
timated point  of  the  tioil,  the  iron  would  im- 
mediately flow  into  and  alons;  the  trench,  thus 
imperiling  those  who  should  be  in  there  at  the 
time.  This  was  the  open  and  unobecoied 
danger  which  was  sought  to  be  guarded  against 
by  leaving  a  wall  of  earth  between  the  trench 
and  the  boil  of  from  eight  to  twelve  inches 
thick,  the  purpose  being  to  break  down  this 
wall  bv  piercing  it  with  a  long  crow-bar  after 
the  laborers  had  left  the  trench.  Of  such  a 
patent  danger  there  was  no  duty  on  the  de- 
fendant to  give  the  employes  warning.  Tbe 
other  peril  arose  from  the  fact,  supported  by  a 
tendency  of  the  evidence  here,  that  a  boil  of 
iron,  upon  being  punctured  and  having  its 
shell  broken,  bursts  and  throws  out  molten 
metal  in  all  directions — "explodes,"  as  some 
of  the  witnesses  stated  as  to  this  one,  though 
this  term  was  said  to  be  inapt  and  inaccurate  oy 
others.  Of  this  peril^— the  danger  of  this  flymg 
molten  iron, — resultmg  from  unseen  and  unap- 
preciated conditions  and  forces,  the  inexpe^ 
rienced  man  would  know  nothing  by  the  exer- 
cise of  his  senses.  It  was  a  state  of  things 
which  would  not  address  itself  to  his  compre- 
hension, and  of  which  he  could  only  come  to  a 
knowledge  by  being  instructed  in  regard  to  it. 
We  are  of  the  opinion  that  plaintiff's  intestate 
and  his  fellow  servants  should  have  been  ad- 
vised of  this  latent  danger  when  thev  were  put 
to  work  so  near  the  boil  as  that  the  lack  of  or- 
dinary prudence  and  care  on  their  part  might 
not  only  have  started  the  flow  of  iron  into  t^e 
trench— this  they  could  see  and  perhaps  could 
have  escaped  from—but  also  have  instantly 
enveloped  them  in  the  flying  metal — whicn 
they  could  not  anticipate,  and  from  which 
there  was  no  time  to  escape.  Smith  v.  Penin- 
eular  Car-  Work*,  60  Mich.  501. 

Whether,  in  point  of  fact,  however,  this 
latent  danger  did  exist,  was  a  question  for  tbe 
jury.  It  was  also  for  their  determination 
whether,  conceding  its  existence,  the  injury 
resulted  from  it,  from  the  natural  flow  of  the 
metal  along  the  trench,  or  from  both  com- 
bined. They  might  have  reached  either  one  of 
the  four  possible  conclusions  in  this  connection. 
If  they  found  the  latent  danger  referred  to  did 
exist,  then  they  could  not  have  rendered  a  ver- 
dict against  the  defendant  for  negligence  in 
failing  to  give  notice  of  the  patent  danger. 
since  no  such  duty  rested  on  the  defendant.  If 
their  conclusion  was  that,  although  the  latent 
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peril  was  incideDt  to  the  thine;  being  done,  yet 
that  the  men  were  burned  to  death  by  the  metal 
flowing  down  along  the  ditch— the  injury  thus 
being  produced  by  the  patent  danger,  in  respect 
to  which  there  was  no  duty  of  instruction  upon 
the  defendant— it  still  cannot  be  said  that  the 
accident  was  chargeable  to  defendant's  negli- 
gence in  failing  to  give  proper  warning  of  the 
unseen  peril,  which  did  not  cause  the  injury 
complained  of.  We  assume  that  the  Jury  were 
•correctly  instructed  as  to  defendant's  liability, 
if  thev  found  the  existence  of  the  unseen  dan- 
ger, tnat  the  injury  resulted  from  it,  and  that 
there  was  a  negligent  failure  on  the  part  of 
those  who  represented  the  furnace  company 
to  instruct  its  servants  ^n  regard  to  it,  since  the 
record  indicates  nothing  to  the  contrary.  The 
instructions  which  were  given,  as  shown  by  the 
record,  for  the  defendant,  and  which  proceeded 
on  the  theory,  supported  by  one  aspect  of  the 
evidence,  that  the  onh  danger  incident  to  the 
work  was  an  open  and  unobscured  one,  or  that 
whether  the  only  one  or  not,  it  produced  the 
injury,  were  to  the  eflEect  that  if  the  Jury 
found  the  danger  to  be  one  that  could  be  read- 
ily seen  by  common  observation,  and  this  dan- 
ger was  set  in  motion,  so  to  speak,  by  an  act 
of  intestate's  co-laborer,  against  which  he  had 
been  warned  and  instructed,  the  defendant  was 
not  liable,  etc.,  are  correct  expositions  of  the 
law  applicable  to  that  phase  of  the  facts. 

3.  The  action  being  for  the  negligence  of  the 
master,  and  not  under  the  statute  i^r  that  of  a 
feUow  servant,  It  follows,  of  course,  that  the 
defendant  is  not  liable  for  an  injury  produced 
by  an  act  of  intestate's  fellow  servant,  done  not 
only  beyond  the  scope  of  his  employment,  but 
against  the  express  orders  of  the  defendant's 
agent  in  charge  of  the  work.  We  understand 
charges  1  and  2  to  assert  this  doctrine.  There 
was  evidence  tending  to  support  the  facts  they 
bypcHbesize.  If  there  was  another  state  of 
facts  which  the  evidence  iended  to  support,  and 
upon  which  the  defendant  would  be  liable  for 
the  act  referred  to,  and  the  plaintiff  apprehend- 
ed the  charges  as  given  might  mislead  the  jury 
by  obscuring  this  other  aspect  of  the  evidence, 
be  should  have  asked  an  explanatory  charge, 
or  an  independent  instruction,  upon  that  phase; 
and,  for  aught  the  record  shows,  such  a  charge 
may  have  been  asked  and  given. 

4.  It  only  remains  to  be  considered  whether 
the  instructions  given  in  respect  of  the  alleged 
contributory  negligence  of  plaintiff's  intestate 
were  correct.  Charges  7  ana  8  on  this  subject, 
to  the  effect,  respectively,  that  the  jury  **can- 
not  find  for  the  plaintiff  if  you  believe  from  the 
evidence  that  the  injury  to  plaintiff's  intestate 
was  in  part  caused  by  his  own  negligence,  and 
that  such  negligence  on  his  part  proximately 


contributed  to  his  injury,"  and  that  *'it  was  the 
duty  of  plaintiff's  intestate  to  have  used  due  dili- 
gence in  trying  to  get  out  of  the  way  of  the  mol- 
ten iron,  when  he  saw  it  flowing  towards  him  in 
the  ditch  (if  you  believe  he  saw  it.  or  could 
have  seen  it  by  the  exercise  of  due  care),  and  if 
he  failed  to  do  so,  and  because  of  such  failure 
he  was  burned  and  injured,  then  you  must  find 
for  the  defendant,"  are  manifestly  sound  state- 
ments of  the  doctrine  of  contributory  negli- 
gence. The  fact,  if  it  be  one,  that  the  intestate 
was  panic  stricken,  and  his  energies  paralyzed, 
by  the  awful  nature  of  the  impending  catastro- 
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phe,  might  be  proper  to  be  considered  by  the 
Jury  in  determining  what  effort  would  amount 
to  due  diligence,  or  what  omission  of  effort 
would  be  negligence  under  all  the  circum- 
stances, but  no  such  consideration  can  relieve 
from  the  duty  of  diligence  on  the  one  hand,  or 
condone  negligence  on  the  other. 

5.  Charge  5,  given  for  defendant,  is  in  the 
following  language:  "If  you  believe  from  the 
evidence  that  the  plaintiff's  intestate  was  guilty 
of  negligence,  I  charge  you  that  however  slight 
that  negligence  on  his  part  may  have  been,  if  ii 
was  such  that  but  for  that  negligence  the  acci- 
dent could  not  have  happened,  the  plaintiff 
cannot  recover."  There  are  very  respectable 
authorities  which  hold  that  the  abstract  propo- 
sition of  this  instruction  is  sound.  Murch  v. 
Concord  R.  Corp.  29  N.  H.  9;  Potter -v,  Chicago 
&  N.  W.  R.  Co.  21  Wis.  372. 

We  apprehend,  however,  that  the  language 
employed  is  open  to  criticism,  if  not  to  con- 
demnation, for  that  a  case  may  be  conceived 
in  which  the  negligence  of  the  party  injured, 
while  such  as  th^at  without  it  the  injury  would 
not  have  been  inflicted,  yet  is  not  the  proxi- 
mate cause  of  accident.  We  need  not  aecide 
this,  however.  The  charge  may  be  sustained 
on  another  consideration.  All  charges  must  be 
referred  to  and  tested  by  the  evidence  in  the 
cause.  Applying  that  principle  here,  and  look- 
ing to  the  testimony,  it  is  seen  that  the  only 
negligence  on  the  part  of  plaintiff's  intestate 
which  finds  any  lodgment  in  tne  tendencies  of 
the  evidence,  and,  therefore,  the  only  negli- 
gence to  which  the  charge  can  be  held  to  relate, 
consisted  in  the  injured  party's  failing  to  get 
out  of  the  ditch  when  he  was  ordered  to  do  so, 
or  when  he  saw  or  should  have  seen  the  molten 
iron  flowing  towards  him.  Unquestionably, 
this  was  proximate  contributory  negligence 
{Columbus  dt  W.  R.  Co.  v.  Bradford,  86  Ala. 
574),  and  the  charge,  construed  with  reference 
to  it,  becomes  a  proper  statement  of  the  law, 
or  at  least  is  shorn  of  all  capacity  to  work 
prejudice  to  the  plaintiff  before  the  jury. 

iTie  judgment  of  the  Circuit  Court  i»  affirmed. 


INDIANA  SUPREME   COURT. 


Andrew  C.  JOHNSTON  etal.,  Appts., 

f. 

STATE  of  Indiana,  ex  rel.  Oliver  C.  8EFT0N. 

( Ind ) 

1.  laeetfton  oflleen  nugr  be  com|>elled 
by 


ivm  to  perform  a  statutonr  duty  of 


determinlnir  by'  lot  the  person  entitled  to  an  office 
in  case  of  a  tie  vote;  and  they  cannot  by  adjoura- 
ing  evade  the  performance  of  such  duty. 

2.  Conatitutional  proviaioiis  are  to  be  con- 
strued with  reference  to  prior  well-known  prac- 
tices and  usagres. 

8.   A  statute  proiriclin^  that  a  tie  vote 


NOTS.— See  nates  to  Maynard  v.  Board  of  Can-  |  Infant  Asylum  (N.  Y.)  10  L.  R.  A.  881;  Lawrence  v. 
vaaKTS  (Mich.)  11  L.  R.  A.  asS;  People  v.  New  York  I  In^ersoU  (Tenn.)  6  L.  B.  A.  306. 
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may  be  determined  by  lot  does  Dot  riolate 
a  constitutional  proylslon  that  all  elections  shall 
be  by  ballot. 

4.  A  candidate  i«  not  estopped  from  ob- 
taining a  writ  of  mandamus  to  compel  election 
officers  to  decide  a  tie  Tote  by  lot  according'- to 
law,  by  the  fact  that  he  requested  them  not  to  do 
so,  since  all  parties  had  equal  knowledge  of  the 
law  and  the  duty  was  to  the  public  and  not  sim- 
ply to  the  candidate. 

(AprU  8, 1891.) 

APPEAL  by  defendants  from  a  Judgment  of 
.the  Circuit  Court  for  Decatur  County  in 
favor  of  relator  in  a  proceedine  instituted  to 
compel  defendants  to  aetermine  oy  lot  the  per- 
son entitled  to  a  certain  office  as  the  result  of 
an  election  at  which  a  tie  vote  was  cast.  Af- 
firmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mewr%.  D.  A.  Myers  and  Bonner,  Tock- 
ett  &  Bennett  for  appellant. 

Messrs,  Miller  &  Gavin  and  Ewin^^  Sb 
Ewing  for  appellee. 

Elliott,  J,,  delivered  the  opinion  of  the 
court: 

The  relator,  Oliver  C.  Sefton.  William  A. 
Williams  and  James  Parker  were  candidates 
for  the  office  of  township  trustee.  Alexander 
C.  Johnston  was  the  inspector,  and  Samuel  T. 
Meek  and  John  Foley  were  the  Judges  of  the 
election.  At  the  close  of  the  election  the  votes 
cast  were  counted  and  canvassed  by  the  election 
board,  and  it  was  found  that  the  relator  had  re- 
ceived eighty  nine  votes,  Williams  eighty-nine 
votes  and  Parker  two  votes.  The  election  offi- 
cers certified  that  the  relator  and  Williams  had 
received  the  highest  number  of  votes  cast  at  the 
election.  They  refused ,  however,  to  determine 
by  lot  which  of  the  two  candidates  Wf  re  entitled 
to  the  office;  and,  although  requested  in  writing, 
refused  to  re-assemble  and  determine  which  of 
the  two  candidates  who  received  the  highest 
number  of  votes  should  be  declared  entitled  to 
the  office  of  township  trustee.  Our  Statute 
provides  that,  *•  if  two  or  more  have  the  high- 
est and  an  equal  number  of  votes  for  the  same 
office,  such  jud^s  shall,  when  the  result  is 
certified,  determine  by  lot  the  person  entitled 
to  the  office;  and  the  next  dav  the  inspector 
shall  make  out  and  deliver  to  the  person  elect- 
ed, when  demanded,  a  certificate  to  each  per- 
son elected  to  any  office  in  said  township,  ex- 
cept Justices  of  the  peace."    Rev.  Stat.  §  4786. 

Assuming  that  the  statutory  provision  quoted 
is  valid,  the  remedy  adopted  by  the  relator, 
mandamus,  is  appropriate.  The  duties  of  elec- 
tion officers  when  prescribed  by  statute,  as  in 
this  instance,  are  imperative,  and  perform- 
ance may  be  coerced  by  the  writ  of  mandamus. 
Nor  can  the  election  officers  evade  their  duties 
by  adjourning  without  taking  the  action  re- 
quired by  law.  In  discussing  this  question  the 
Supreme  Court  of  Michigan  said,  in  the  case  of 
Atty-Oen,  v.  Iron  County  Board  of  Cantasser9, 
64  Mich.  607,  in  speaking  of  the  members  of 
the  election  board,  that  "until  they  have  done 
so  they  have  no  right  to  dissolve  their  meeting. 
They  can  only  get  out  of  their  office  by  com- 
pleting their  work.  It  would  be  worse  than 
absurd  to  allow  a  board  of  canvassers  to  defeat 
the  popular  will  and  destroy  an  election  by 
12  L.  R.  A. 


neglecting  to  do  what  the  law  requires  them 

The  cases  are  harmonious  upon  the  proposi- 
tion we  have  asserted.  Brofoer  v.  (yBrien,  2 
Ind.  428;  KiOerv.  CafMTon,  89  Ind.  488:  Moore 
V.  Keller,  50  Ind.  152;  State  v.  OMb,  18  Fla. 
55,  7  Am.  Rep.  283:  Hagerty  v.  Arnold,  18 
Kan.  867;  Lewis  v.  Marshall  County  Gomrs.  16 
Kan.  102,  22  Am.  Rep.  275;  People  v.  8chiA- 
lein,  95  N.  Y.  124;  State  v.  Steams,  11  Neb.  104; 
State  V.  Peacock,  16  Neb.  442;  PaopU  y.  liord- 
heim,  99  III.  558. 

The  question  upon  which  the  case  binges  is, 
whether  the  statutory  provision  quoted  is  valid. 
The  appellant's  counsel  ingeniously  and  plaus- 
ibly argue  that  the  provision  is  invalid  for  the 
reason  that  it  is  in  conflict  with  the  provision 
that  all  elections  shall  be  by  ballot.  Const. 
art.  2,  §  18. 

We  cannot  concur  with  counsel  that  where 
an  election  is  held  and  results  in  a  tie  vote  for 
opposing  candidates,  the  Oeneral  Assembly  may 
not  provide  for  determining  the  right  to  the 
office  otherwise  than  by  making  provision  for 
another  election. 

Constitutions  are  framed  by  existing  and  or- 
ganized society,  and  are  to  b«  construed  with 
reference  to  well-known  practices  and  usages. 
State  V.  ^'^oble,  118  Ind.  850-861, 4  L.  R.  A.  101; 
Durham  v.  State,  117  Ind.  477:  Cooley,  Const. 
Lim.  5th  ed.  78. 

We  know  that  the  practice  of  determining  a 
tie  vote  by  lot  prevailed  before  our  Constitution 
was  adopted,  and  it  is  our  duty  to  presume  that 
the  framers  of  that  instrument  were  not  igno- 
rant or  unmindful  of  this  ancient  usage.  It 
is  therefore  no  more  than  reasonable  to  hold 
that  a  statute  providing  for  an  election  by 
ballot  is  valid,  although  it  also  provides  forde> 
termining  a  tie  vote  by  lot,  for  the  framers  of 
the  Constitution  may  well  be  deemed  to  have 
had  tills  usaee  in  view  and  to  have  intended 
that  it  should  be  resorted  to  in  case  where  an 
election  should  result  in  a  tie  between  opposing 
candidates.  Such  a  statute  as  the  one  before 
us  does  give  the  electors  an  opportunity  to  vote 
by  ballot,  and  affixes  to  each  vote  all  the  force 
it  is  possible  to  assign  it.  In  no  respect  is  the 
elector's  right  abridged  or  limited;  all  that  is 
done  is  to  provide  that  in  cases  where  the  electors 
fail  to  make  a  choice  the  choice  may  be  deter- 
mined by  lot  between  the  candidates  who  have 
received  the  highest  number  of  votes.  This 
course  gives  to  all  the  votes  cast  full  weight 
and  force,  and  prevents  the  nullification  of  the 
election  where  a  tie  vote  results.  Unless  there 
is  power  in  the  General  Assembly  to  provide 
for  the  determination  of  a  tie  vote,  an  incum- 
bent of  an  office  mi^ht  hold  far  beyond  his 
term,  since  it  is  conceivable  that  many  elections 
miffht  result  in  a  tie. 

The  authorities  give  full  support  to  our  asser- 
tion that  the  Legislature  may  provide  that  a  tie 
vote  may  be  determined  by  lot.  Webster  v. 
Oilmore,  91  111.  824;  PeopU  v.  Robertson,  27 
Mich.  116;  People  v.  Sutherland,  41  Mich.  177; 
State  V.  McKinnon,  8  Or.  501;  State  y.  Wilkin- 
son, 28  Neb.  711;  Eammoek  v.  Barnes,  4  Bush, 
891. 

We  have  found  no  Judicial  decision  oonflict- 
ing  with  the  cases  to  which  we  have  referred, 
nor  have  we  been  referred  to  any  by  appellaot's 
counsel.    The  report  of  the  congressioDal  com- 
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mittee  to  which  we  are  referred  cannot  be  re- 
garded as  authority. 

While  we  are  satisfied  that  no  statute  can  be 
upheld  which  assumes  to  destroy  the  rija^ht  of 
the  Inhabitants  of  a  township  to  elect  their  own 
trustee*  yet  we  are  also  satisfied  that  where  a 
full  opportunity  is  dyen  them  to  make  a  choice, 
and  they  equally  diyide  their  yotes,  it  is  within 
the  power  of  the  Generul  Assembly  to  make 
proyision  for  determining  the  result  of  the  elec- 
tion. Our  Constitution  provides  that  **  such 
other  county  and  township  ofi^cers  as  may  be 
necessary  shall  be  elected  or  appointed  in  such 
manner  as  may  be  prescribed  by  law."    Art. 

It  seems  clear  to  us  that,  taking  this  proyision 
in  connection  with  the  general  one  respecting 
elections,  and  coustruinf  them  in  accordance 
with  the  principles  to  which  we  have  referred, 
the  General  Ajssembly  did  not  transcend  its 
power  in  enacting  the  Statute  under  considera- 
tion. 

Counsel's  argument  that  the  policy  of  deter- 
mining the  right  to  an  ofi^ce  by  lot  is  an  evil 


one  might  have  weight  with  a  legislative 
assembly,  but  it  can  have  none  with  the  courts. 
Questions  of  policy  and  expediency  are  legisla- 
tive and  not  judicial.  Beauehamp  v.  StaU,  6 
Blackf.  299;  lledderich  v.  State,  101  Ind.  564. 
and  authorities  cited. 

The  appellant's  position  that  the  relator  can- 
not successfully  urge  bis  claim  to  the  oflSce  for 
the  reason  that  he  created  an  estoppel  against 
himself  b^  requesting  the  election  officers  not 
to  determine  the  result  of  the  election  cannot 
be  defended.  The  duties  of  the  election  offi- 
cers were  prescribed  by  a  public  law,  and  all 
the  interested  thirties  had  equal  knowledge  so 
that  no  estoppel  could  possibly  arise.  But 
more  than  this,  the  public  had  an  interest  in 
having  the  election  officers  perform  the  duly 
enjoined  upon  them  bv  law,  and  it  was  not  for 
the  relator  to  relieve  them  from  that  dut^,  and 
this  they  were  bound  to  l^now.  Sefiool  Dist.No. 
S  V.  Root,  61  Mich.  378. 

Judgment  afflrmed. 

Miller*  J,,  did  not  take  part  in  the  decision 
of  this  case. 
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Oliver  T.  HOPPER,  Reapt,, 

«. 

Mary  C.  HOPPER,  Exrx.,  etc.,  of  Inslee 

A.  Hopper,  Deceased,  Appt, 

(.— N.T ) 

1*  A  foreign,  ezeeotor  becomes  a  domestic 
ezecotor  liable  to  be  sued  as  such  In  the  State  In 
which  he  takes  out  ancillary  letters. 

S.  A  nonrertdont  plaintiff  mmy  me  a 
forel§^  ezeeator  who  has  taken  out  ancillary 
letten  although  the  precise  force  and  effect  ci 
the  Judlianent  in  such  a  case  Is  not  determined. 

(January  S7, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  reversing^  a  luagment  of  the 
New  York  Special  Term  cusmissiDg  the  com- 
plaint in  an  action  brought  to  charge  the  estate 
of  a  deceased  partner  with  a  partnership  debt. 
A^rmsd. 

The  facta  sufficiently  appear  in  the  opinion. 

Mr.  Robert  T.  B.  Easton  for  appellant. 

Mr.  Horace  Socor»  Jr.,  with  Mr, 
Charles  B.  Pa^^*  for  respondent. 

Finch,  J.,  delivered  the  opinion  of  court: 
The  last  will  of  Inslee  A.  Hopper,  a  resident 
of  New  Jersey,  was  admitted  to  probate  in  that 
State,  and  letters  testamentary  Issued  thereon 
to  Mary  C.  Hopper.  The  testator  had  been 
engaged  in  business  as  a  broker  in  connection 
with  other  parlies  in  the  City  of  New  York, 
and  the  executrix,  presumably  because  there 
were  assets  in  this  State,  took  out  ancillary 

KoTB.— As  to  powers,  duties  atid  liabilities  of 
ancillary  admfolstrators,  see  notes  to  Gara  v.  Aus- 
tin (Iowa)  9  L.  B.  A.  218;  Welch  v.  Adams  (MassJ  0 
L.  B.  A.  SiS;  Schluter  v.  Bowery  Sav.  Bank  (N.  Y.) 
5I..R.A.54L 
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I  letters  testamentary  within  our  jurisdiction. 
The  plaintiff  was  and  is  a  resident  of  the  State 
of  Qeorffia.  He  had  dealt  with  the  firm  in  the 
City  of  New  York  of  which  the  testator  was  a 
member,  and  claimed,  &s  a  result  of  that  deal- 
mg,  that  it  became  indebted  to  him  in  a  lari^e 
amount.  Coming  into  this  State,  and  ticding 
the  executrix  here,  clothed  with  testamentary 
authority  under  our  law.  and  seeking  to  re- 
cover a  debt  which  originated  here,  he  brought 
this  action  against  her,  in  her  representative 
capacity,  alleging  the  insolvency  of  the  surviv- 
ing members  of  the  firm,  and  asking  judgment 
for  the  amount  which  he  claimed  to  be  due. 
He  was  defeated  at  the  special  term,  but,  on 
appeal,  that  judgment  was  reversed,  and  from 
that  reversal  the  executrix  appeals  to  this 
court.  Her  counsel  advocated  here  the  doc- 
trine which  prevailed  in  the  trial  court— that  the 
ancillary  executor,  by  reason  of  the  temporary 
purpose  of  his  appointment,  and  the  restricted 
limitation  of  his  duties,  does  not  become  a  do- 
mestic executor,  liable  to  be  sued  here,  and 
that  the  defendant,  who  was  a  foreign  executor 
by  the  issue  of  her  original  letters,  remained 
such,  nothwithstanding  her  ancillary  appoint- 
ment in  this  State. 

By  the  phrase  "foreign  executor,"  the  courts 
never  mean  the  mere  nonresidence  of  the  indi- 
vidual holding  the  office,  but  the  foreign  origin 
of  the  representative  character.  That  is  the 
sole  product  of  the  foreign  law,  and,  depend- 
ing upon  it  for  existence,  cannot  pass  beyond 
the  jurisdiction  of  its  origin.  The  individual 
may  come  here  and  acquire  rights  or  incur  lia- 
bilities which  our  tribunals  will  defend  or  en- 
force, but  he  can  have  no  representative  rights 
or  liabilities,  since  we  recognize  in  him  no  rep- 
resentative character.  The  foreign  executor 
may  make  a  contract  here  which  our  courts 
will  compel  him  to  perform  because  it  is  his 
contract,  but,  where  it  is  the  testator's  only,  be 
cannot  sue  or  be  sued  upon  it,  since  the  right 
or  the  liability  is  purely  representative,  and 
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exists  only  by  force  of  the  official  character, 
and  so  cannot  pass  beyond  the  jurisdiction 
which  ffave  it.  Johrnon  v.  Wallis,  112  N.  Y. 
280,  2  L.  R.  A.  828. 

And  thus  it  is  not  the  residence  of  the  exec- 
utor out  of  the  State  which  makes  him  a  for- 
eign executor,  but  the  creation  of  his  official 
character  under  and  by  force  of  a  law  foreign 
to  our  own.  He  may,  nevertheless,  become  an 
executor,  and  clothe  himself  with  a  represen- 
tative character  under  our  law,  aod  by  force  of 
an  authori^  conferred  within  our  jurisdiction. 
The  provisions  of  the  Code  of  Civil  Procedure 
indicate  when  and  in  what  manner.  By  the 
terms  of  section  2695,  the  surrogate  having 
jurisdiction  may,  upon  production  of  an  exem- 

{)lifled  copy  of  the  foreign  will,  and  the  forei^ 
etters  and  probate,  issue  to  the  executor  ancil- 
lary letters  testamentary.  He  thereby  neces- 
sarily acquires  an  official  and  representative 
character  under  our  law,  and  becomes  an  exec- 
utor  here. 

In  Cnmmingf  y.  BanJcB,  2  Barb.  602,  he  is 
correctly  described  as  *'an  officer  of  our  State, 
acting  under  our  laws."  As  a  consequence  he 
gains  a  standiug  in  our  courts  which  in  the 
character  of  foreign  executor  merely  was 
denied  to  him.  Having  thus  become  the  law- 
ful representative  of  the  testator  in  our  juris- 
diction, he  may  sue  in  our  tribunals  as  such 
representative.  It  seems  to  follow  that  in  that 
character  he  may  also  be  sued.  The  courts  are 
thrown  open  to  him,  when  he  sues  as  an  execu- 
tor here,  representing  the  estate  by  our  author- 
ity. He  has  become  a  domestic  executor.  Is 
he  any  the  less  so  when  some  creditor  of  the 
estate  sues  him?  Before  the  Code  and  before 
the  Revised  Statutes  the  foreign  executor  who 
came  into  our  jurisdiction,  and  intermeddled 
with  assets  here,  could  be  sued  as  executor  de 
son  tort.  The  law  regarded  him  not  as  foreign 
executor,  but  as  executor  here,  having  made 
himself  such  by  his  own  wrongful  conduct. 
Campbell  v.  Toasey,  7  Cow.  65.  Now  that 
such  remedy  is  abolished,  and  a  way  opened 
for  a  rightful  possession  of  assets,  founded  on 
an  official  character,  granted  by  our  law  to  the 
ancillary  executor,  the  right  to  sue  him  in  that 
representative  character  would  seem  to  be  still 
more  certain  and  plain.  I  do  not  understand 
that  to  be  denied  where  the  plaintiff  is  citizen 
of  our  own  State,  but  only  where  he  is  a  non- 
resident. What  has  been  said  allows  of  no 
such  discrimination.  The  ground  of  the  citi- 
zen's action  is  that  the  defendant  is  not  a  for- 
eign executor  whom  he  cannot  sue,  but  an  ex- 
ecutor here,  whom  he  can  sue.  How  is  the  de- 
fendant any  the  less  an  executor  here  because 
the  creditor  is  a  nonresident?  Let  us  suppose 
that  the  transaction  in  New  York  upon  which 
this  suit  was  brought  had  been  with  the  testa- 
tor alone,  instead  of  with  a  firm  of  which  he 
was  a  member;  that  the  citizen  of  Georgia 
came  here  to  settle  up  the  account,  and  that 
the  ancillary  executor,  claiming  he  was  a  debt- 
or in  the  dealing,  had  sued  him  in  our  courts. 
Nobody  doubts  or  disputes  the  right  to  do  so. 
But  can  it  then  be  true  that,  the  balance  being 
the  other  way,  the  nonresident  cannot  sue  the 
ancillary  executor  to  establish  his  claim?  A 
nonresiaent  may  sue  a  domestic  executor  in 
this  State  beyond  any  question.  Does  it  alter 
the  rule  that  the  domestic  executor  has  become 
12  L  R  A. 


such  by  receiving  ancillary  instead  of  original 
letters?  The  Code  provides  (section  2702)  that 
all  the  provisions  of  its  18th  chapter,  relating 
generally  to  surrogates' courts,  and  proceedinga 
therein,  and  to  the  rights,  powers,  duties  and 
liabilities  of  an  executor  or  administrates, 
shall,  with  some  minor  ezoepdooSy  apply  to  a 
person  to  whom  ancillary  letters  are  granted, 
and  thus  puts  him  upon  a  level,  so  far  as  his 
official  character  is  concerned,  with  the  ordi- 
nary executors  appointed  hy  our  courts. 

Two  things  are  said,  however,  as  peculiar  to 
the  case  of  a  nonresident  plaintiff.  One  is  that 
he  must  show  some  statutory  authority  for  the 
right  to  sue,  and  without  it  can  have  none.  I 
do  not  think  the  right  was  ever  denied  where 
the  cause  of  action  accrued  within  our  bound- 
aries. Indeed,  it  has  been  said  that  one  non- 
resident may  sue  another  in  our  courts  for  a 
tort  committed  abroad,  so  far  as  the  question 
of  actual  jurisdiction  is  concerned,  and  that  we 
simply  decline  the  jurisdiction  from  motives  of 
policy  and  convenience,  not  that  we  do  not 
have  it.     Gardner  v.  Thomas,  14  Johns.  184. 

The  provisions  of  the  Code  do  not  originate, 
but  simply  restrain,  the  original  jurisdiction. 
Thus  it  IS  provided  by  section  1780  that  an  ac- 
tion may  be  maintained  against  a  foreign  cor- 
poration by  another  foreign  coiporation,  or  by 
a  nonresident,  "in  one  of  the  following  cases 
only."  The  word  "only"  is  inscoted  as  a 
word  of  restriction,  and  implies  a  general  ju- 
risdiction, purposely  narrowed  and  restrained. 
Robinson  v.  Oceanic  Steam  2faf>.  Co.  112  N.  Y. 
315,  2  L.  R.  A.  636. 

One  of  the  cases  is  where  the  action  is  for 
breach  of  a  contract  made  within  the  State, 
and,  in  the  case  last  cited,  it  was  declared  that 
permitting  the  suit,  irrespective  of  residence, 
where  the  cause  of  action  arose  here,  is  a  role 
of  comity,  of  natural  justice  and  of  con- 
venience. Why,  when  there  is  an  executor 
here,  where  the  transaction  arose,  and  the  wit- 
nesses are  at  hand,  should  we  send  the  non- 
resident to  New  Jersey  to  sue  the  same  person 
in  the  same  representative  character  there  f 
The  answer  made  to  that  inquiry  is  the  second 
position  taken  by  the  appellant,  and  grows  out 
of  the  restricted  duty  enjoined  upon  the  ancil- 
lary executor.  He  must  remit  all  collected 
assets  to  the  original  probate  jurisdiction,  un- 
less there  are  creditors  who  are  citizens  of  our 
own  State,  in  which  event  a  distribution  mav 
be  ordered  here.  Code,  ^§  2700,  2701.  And 
it  has  been  doubted  whether  a  creditor,  not  a 
citizen  of  this  State,  can  prevent  such  trans- 
mission, or  obtain  any  relief  against  the  assets 
here.  .Voyer  v.  Weil,  1  Dem.  71.  While  I  feel 
the  force  of '  that  doubt,  I  am  unwilling  to 
yield  to  it  as  in  all  cases  conclusive.  But,  as- 
suming that  to  be  the  truth,  the  argument  is 
that  a  judgment  against  the  ancillary  executrix 
would  have  no  possible  force  or  effect,  and  our 
courts  do  not  sit  to  decide  a  mere  abstract 
question,  or  perform  an  idle  ceremony.  If  the 
iudgment  is  utterly  ineffective,  at  least  the  de- 
fendant may  view  its  recovery  with  equanim- 
ity. But  it  is  not  ineffective,  as  the  general 
term  points  out.  While  we  are  not  required  for 
present  purposes  to  decide  upon  its  legitimate 
force  and  effect,  and  that  question  should  be 
left  until  it  arises,  it  is  enough  to  say  that  the 
judgment  may  avail  the  plaintiff  in  two  diiec- 
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tioDS,  eyen  if  it  were  certain  that  be  could  not , 
reach  assets  here.  If  he  should  be  driven  to 
the  forum  of  ori^nal  probate  jurisdiction,  the 
case  of  nm  V.  T%trJcer,  54  U.  8.  18  How.  458, 
14  L.  ed.  ^8,  indicates  that  the  judgment 
would  be  at  least  prima  facie  evidence  of  the 
indebtedness,  and,  while  not  conclusive,  would, 
at  least,  bar  the  Statute  of  Limitations,  which 
otherwise  might  apply.  In  that  case  the  testa- 
tor, a  resident  of  Vir^nia,  died  in  that  State, 
leaving  a  will,  by  which  he  appointed  two  resi- 
dents of  Virginia,  and  two  of  Louisiana,  exec- 
utors. The  will  was  proved  in  both  States, 
the  Virginia  executors  taking  out  letters  there, 
and  one  of  the  Louisiana  executors  qualifying 
in  that  jurisdiction.  In  a  suit  against  the  lat- 
ter, by  a  creditor  who  had  obtained  iudgment 
in  Virginia  against  the  executors  there,  the 
federal  court  held  the  judgment  admissible,  and 


an  answer  to  the  Statute  of  Limitations. 
Much  more  would  it  seem  to  be  true,  where 
the  executors  in  the  two  jurisdictions  were  not 
different  persons,  but  the  same  individual,  who 
himself,  in  his  representative  character,  had 
appeared  and  defended  in  the  one  jurisdiction ^ 
that,  in  the  other,  the  Iudgment  would  at  least 
prima  facie  establish  the  claim,  and  answer  a 
plea  of  the  Statute  of  Limitations.  And  80» 
while  we  do  not  feel  bound  to  determine,  at 
present,  the  precise  force  and  effect  of  the 
judgment,  we  are  satisfied  that  its  recovery 
j  ought  not  to  be  defeated  on  the  ground  that  it 
is  ineffective  for  any  purpose. 

The  judgment  of  the  general  term  should  be 
afflmied,  and  judgment  absolute  on  her  stipula- 
j  tion  be  awanied  against  the  defendant,  with 
costs. 

All  concur. 


OREGON  SLT>REME  COURT. 


W.  S.  FRINK,  Appt,, 
John  THOMAS,  Bespt. 
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*1.  Time  Ui  not  of  the  essence  of  a  eon- 
tmet  ter  the  sale  of  real  estate  unleee  made  so 
bj  the  express  agreement  of  the  parties,  or  by 

*Head  notes  by  Bban,  J, 


the  nature  of  the  contract  itself  or  of  the  circum- 
stances under  which  it  was  made.  Ck^urts  of 
equity  will  ordinarily  infer  that  interest  on  the 
deferred  payments  wUl  be  a  sufficient  compensa- 
tion for  the  delay. 
2*  Althon^h  there  is  no  stipnUktion  in 
the  contract  that  time  shall  be  essential,  nor 
anything  in  the  nature  or  circumstances  of  the 
agreement  to  make  it  so,  it  can  nevertheless  be 
made  so  by  a  performance  or  tender  of  perform- 
ance by  one  party  and  a  deipand  of  the  other. 


::-  K 


'SoTm.—SpeeiJIiC  performance:  actum  to  enforce. 

*'  Bpecilio  performance  ^  is  the  actual  acoomplish- 
meot  of  a  contract,— such  a  performance  as  will  do 
jostioe  to  the  parties.  €X>nnaway  v.  Wright,  5  DeL 
Ch.4T8. 

Even  where  time  is  made  material  by  express 
stipulation,  the  failure  of  one  of  the  parties  to  per- 
form a  condition  within  the  particular  time  limited 
will  not  defeat  his  right  to  specific  performance  if 
the  condition  be  subsequently  performed  without 
unreasonable  delay,  and  no  circumstances  have 
intervened  that  would  render  it  unjust  or  inequi- 
table to  give  such  relief.  Cheney  v.  Llbby,  131  V. 
&08,88L.ed.818. 

If  the  parties  have  expressly  treated  time  as  of 
the  essence  of  the  agreement,  or  if  it  necessarily 
foUows  from  the  nature  and  circumstances  of  the 
agreement,  courts  of  equity  wiU  not  enforce  It 
specifically,  regardless  of  the  limitation  of  time,  j 
Coleman  t.  Applegarth,  10  Cent.  Rep.  149, 68  Md.  21; 
2  Story,  Bq.  Jut.  §  776. 

A  default  at  the  day  specified,  without  any  just 
excuse,  or  any  acquiescence  or  subsequent  waiver 
by  the  other  party,  will  defeat  the  suit.  Benedict 
V.  Lynch,  1  Johns.  Ch.  870,  1  L.  ed.  175;  Hayes  v. 
Ouyil,  5  Vln.  Abr.  888,  pi.  18;  Pincke  v.  Curteis,  4 
Bro.  Ch.  aSB;  Fordyce  v.  Ford,  Id.  494. 

Ef^orcement  in  discretion  of  court. 

The  spedflc  enforcement  of  contracts  to  convey 
lands  is  not  a  matter  ex  dehito  JuetitUie.  It  is  an 
appeal  to  the  sound  discretion  of  the  court.  Relief 
of  *hfai  character  rests,  not  upon  what  the  court 
must  do,  but  rather  upon  wha^  in  view  of  all  the 
cfroumstances,  it  ought  to  do.  Page  v.  Martin,  46 
K.  J.  Eq.  826;  Alexander  v.  Wunderlich,  11  Cent. 
Bep.  876, 118  Pa.  610;  Jackson  v.  Torrenoe,  88  Cai.  5S1. 

It  will  not  be  decreed  where  it  will  result  in  great 
hudabip  and  Injustice  to  one  party  without  any 
cooatderatSoiL,  gain  or  utility  to  the  other,  or  where 
12L.R  A. 


the  public  interest  would  be  prejudiced  thereby. 
Conger  v.  New  York,  W.  S.  &  R  R.  Co.  120  N.  Y.  28, 
citing  Clarke  v.  Rochester,  L.  &  N.  F.  R.  Co.  18  Barb. 
3S0;  Columbia  College  Trustees  v.  Thacher,  87  N.  Y. 
811-817;  Murtfeldt  v.  New  York,  W.  8.  &  R  R.  Co. 
3  Cent.  Rep.  418, 108  N.  Y.  708;  Day  v.  Hunt,  112  N. 
Y.  191-196. 

So  denial  of  a  specific  performance  is  in  the  dis- 
cretion of  the  court  where  performance  is  onerous 
and  would  cause  little  or  no  benefit.  Murtfeldt  v. 
New  York,  W.  S.  &  B.  R.  Co.  supra.  See  Columbia 
College  Trustees  v.  Thacher,  eupra, 

A  vendee  in  an  executory  contract  for  the  pur- 
chase of  land  has  not  an  absolute  right  to  a  specific 
performance  of  the  contract,  but  such  relief  is 
granted  or  refused  according  to  the  circumstances 
of  each  case.  Hayes  v.  Nourse,  114  N.  Y.  605;  Peters 
V.  Delaplaine.  49  N.  Y.  862:  Day  v.  Hunt,  112  N.  Y. 
191;  Fry,  Spec.  Perf.  8d  Am.  ed.  10,  §  25;  Pom.  Spec. 
Perf .  p.  4, 1 4,  p.  47, 1 86. 

Forfeiture  clause  in  contract. 

Many  decisions  have  treated  a  clause  of  forfeiture 
as  rendering  the  stipulated  time  of  payment  essen- 
tial, and  as  therefore  binding  according  to  its  letter, 
and  have  refused  to  grive  any  relief.  Sanborn  v. 
Woodman,  5  Cush.  86;  Remington  v.  Irwin,  14  Pa. 
143:  Jones  v.  Robbins,  28  Me.  351;  Clark  v.  Lyons, 
25  111.  105;  McClartey  v.  Gokey,  81  Iowa,  505;  Steele 
V.  Branch,  40  CaL  3;  Rogan  v.  Walker,  1  Wis.  627; 
1  Pom.  Eq.  Jur.  498;  Wells  v.  Smith,  2  Edw.  Ch.  78, 
6  L.  ed.  315,  7  Paige,  22,  24, 4  L.  ed.  48,  45;  Edgerton 
v.  Peckham,  11  Paige,  862,  5  L.  ed.  150. 

But  the  clause  in  an  agreement  providing  that 
plaintiffs  were  to  pay  as  herein  provided,  or  forfeit 
the  one  hundred  dollars  this  day  paid,  does  not 
operate  to  make  the  day  fixed  essential.  Austin  v. 
Wacks,  80  Minn.  840:  1  Pom.  Eq.  Jur.  486:  Edgerton 
V.  Peckham,  supra. 

Where  time  is  of  the  essence  of  the  contract,  the 
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8*  Where  the  payment  of  the  purchase 
.money  and  the  makiner  of  the  deed  are  to  occur 
simultaneously  they  are  regarded  as  concurrent 
acts,  which  disable  either  party  from  putting  an 
end  to  the  contract  without  performance,  or  a 
valid  offer  to  i)erf orm,  on  his  part. 

4.  In  a  suit  by  a  vendor  for  a  reacUwdon 
of  a  contract  for  the  sale  of  real  estate,  on 
account  of  a  failure  to  pay  purchase  money,  the 
complaint  must  allege  that  he  has  tendered  to  the 
vendee  a  valid  deed,  conveying  to  him  ail  the 
land,  according  to  the  terms  of  the  agreement, 
and  demanded  performance  on  the  part  of  the 
vendee. 

6*  Mere  fhilure  to  pay  the  purchase  money, 
according  to  terms  of  the  contract,  will  not  entitle 
vendor  to  have  contract  rescind^. 

6.  Where  the  -vendor  is  prevented  firom 
complying  with  his  contract  by  the  wrong- 
ful act  of  the  vendee  in  obtaining  an  outstanding 
title  to  a  portion  of  the  land,  so  far  as  that  por- 
tion of  the  land  is  concerned,  in  a  suit  by  vendor 
to  rescind,  the  vendee  is  estopped  from  claiming 
that  no  tender  of  deed  has  been  made. 

7«  Whenthevendeehas  paid  part  of  the 
purchase  money  and  given  his  notes  for  the 
balance,  before  the  vendor  can  rescind  a  contract 
he  must  return  or  offer  to  return  money  paid, 
with  legal  interest,  less  reasonable  rental  value  of 
premises  if  vendee  has  been  in  possession,  and 
also  all  unpaid  notes. 

8*  Where  a  controversy  concerning^  the 
title  to  government  land  is  still  pending  in  and 
undetermined  by  the  land  department  of  the 
United  States,  the  courts  of  this  State  will  not 
interfere. 

9.   Where  a  vendee  enters  into  posses- 


sion of  land,  under  a  contract  of  pur^iaae.  be 
will  not  be  permitted  to  obtam  an  outstanding 
title  and  assert  it  against  his  vendor,  but  such 
title  will  inure  to  the  benefit  of  vendor. 

(January  6,  1801.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circait  Court  for  Polk  County  dismteing 
his  complaint  in  an  action  brought  to  cancel  a 
contract  for  the  sale  of  certain  land  and  io 
enjoin  its  sale  by  the  vendee.    Affirmed. 

Statement  by  Bean,  J.: 

This  is  a  suit  in  equity  to  cancel  a  contract 
for  the  sale  of  land  by  plaintiff  to  defendant 
.For  the  purpose  of  this  case  it  is  sufficient  to 
state  that  the  complaint  alleges  that  on  the 
18th  day  of  February,  1880,  the  plaintiff  and 
defendant  entered  into  a  contract  for  the  sale 
of  certain  real  estate  therein  described,  and 
containing  860  acres.  By  the  terms  of  said 
agreement,  defendant  was  to  pay  the  plaintiff 
the  sum  of  $1,600  for  said  land,  in  accordance 
with  the  teDor  of  seven  certain  >  promissory 
notes  of  that  date,  therein  set  out,  the  last  of 
which  to  become  due  and  payable  on  the  18th 
of  February,  1886.  That  in  consideration  of 
said  notes,  and  the  payment  thereof  by  said 
defendant,  according  to  their  tenor,  the  plain- 
tiff agreed  to  transfer  to  him,  at  the  time  of 
the  last  payment,  all  said  lands  in  fee.  That 
defendant  entered  into  the  poasession  of  said 
lands,  and  has  remained  m  possession  ever 
since.  That  at  the  time  of  making  the  contract 
for  the  sale  plaintiff  only  had  a  contract  of  pur- 
chase from  the  Oregon  &  California  Railroad 


complainant  may  lose  his  rig>ht  under  the  contract 
by  not  performing  at  the  day.  Bruce  v.  Tilson,  25 
N.  Y.  107. 

Where  the  parties  had  made  the  payment  at  the 
day  an  essential  part  of  the  contract,  the  vendee, 
who  had  failed  to  make  the  payment  at  the  time 
specified,  was  not  entitled  to  a  decree  for  a  specific 
performance  of  the  contract.  Grlffff  v.  Landis,  21 
N.  J.  Eq.  506. 

Where  one  contracts  to  sell  real  estate  to  which 
he  at  the  time  has  no  title,  he  cannot  forfeit  the 
contract  for  nonpayment  while  he  is  not  in  a  posi- 
tion to  perform  on  his  part,  so  as  to  enable  him 
to  oust  the  purchaser  from  possession.  Gtetty  v. 
Peters  (Mich.)  10  L.  R.  A.  4d5. 

Ineapactty  to  perform  defeats  the  actioiu 

The  court  will  not  direct  specific  performance 
where  the  party  is  unable  to  perform  his  contract. 
Martin  v.  Colby,  42  Hun,  1. 

If  the  impossibility  of  performance  exists  from 
the  beflrinninflr,  as  where  defendant  had  no  title  to, 
interest  in  or  authority  over  the  particular  land, 
etc.,  and  no  legral  means  of  acquirinn;  the  title  or 
authority,  performance  will  not  be  decreed.  Col- 
umbine V.  Chichester,  2  Phlll.  Ch.  27;  Ellis  v.  Col- 
man,  i  Jur.  N.  S.  850;  Hallett  v.  Middleton,  1  Buss. 
243:  Pom.  Spec.  Perf.  S  204. 

An  incapacity  to  perform  a  contract  which  did 
not  exist  when  the  contract  was  made  may  subse- 
quently arise  from  the  defendant's  own  act  or 
default.  Denton  v.  Stewart,  1  Cox,  Ch.  258:  Green- 
away  V.  Adams,  12  Ves.  Jr.  806:  Ferguson  v.  Wilson, 
L.  R.  2  Ch.  77:  HelUng  v.  Lumley.  3  Be  G.  &  J.  488: 
Gupton  V.  Gupton,  47  Mo.  87;  Smith  v.  Kelley,  56 
Me.  64. 

So  if  a  vendor,  after  havinR  aerreed  to  sell  the 
land  to  plaintiff,  sells  it  to  a  third  party  under  such 
circumstances  that  the  latter  is  not  a  bona  fide 
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purchaser  without  notice,  specific  performance  can 
be  enforced  afraiost  such  purchaser.  Bird  t.  Hall« 
80  Mich.  874;  Cole  v.  Cole,  41  Md.  SCO;  Snowman  v. 
Harford,  57  Me.  807;  Bryant  v.  Booze,  56  Ga.  43S: 
FuUerton  v.  McCurdy,  4  Lans.  182;  Haufrhwout  v. 
Murphy.  22  N.  J.  Eq.  581;  Greffff  v.  Hamilton,  12 
Kan.  888;  Johnson  v.  Bowden,  87  Tex.  021:  Toueii 
V.  Allen,  18  Mich.  108. 

If  the  purchaser  is  one  bona  fide  and  without 
notice,  so  that  defendant  has  incapacitated  himself 
from  performance,  equity,  after  getting  Jurisdic- 
tion of  the  case,  may  award  the  le^l  remedy  of 
damagres.  Woodcock  v.  Bennet,  1  Cow.  711;  Green- 
away  V.  Adams.  12  Yes.  Jr.  806. 

Where  an  award  of  damages  will  not  put  the 
party  in  a  situation  as  beneficial  to  him  as  if  the 
afirreemeuts  were  specifically  performed,  equity  wiU 
enforce  the  performance.  Phyf e  v.  WardeJl,  2  Edw. 
Ch.  47, 6  L.  ed.  804;  Richmond  v.  Dubuque  ft  R.  C.  R. 
Co.  83  Iowa,  422;  Blanchard  v.  Detroit,  L.  ft  L.  M. 
R.  Co.  81  Mich.  43:  McGarvey  v.  Hall,  28  Cal.  140; 
Somerby  v.  Buntin,  118  Mass.  279;  Bogan  v.  fiaugh- 
drill,  51  Ala.  812;  Wlllard  v.  Taylor.  76  U.  S.  8  Wall. 
557.  lot.  ed. 501. 

The  iDability  of  vendor  to  make  a  g-ood  title  will 
not  authorize  a  court  of  equity  to  rescind  the  con- 
tract when  the  parties  have  an  adequate  remedy  at 
law.  Hepburn  v.  Dunlop,  14  U.  S.  1  Wheats  179,  4 
L.  ed.  05. 

Materiality  of  time  as  an  elements 
Time  of  performance  of  a  contract  is  always  ma- 
terial when  either  of  the  parties  ohooeee  that  it 
shall  be.    Dominlck  v.  Michael,  4  Sandf .  491;  Mitch- 
ell V.  Wilson,  4  Edw.  Ch.  607, 6  L.  ed.  1028. 

The  time  of  performance  becomes  material 
where  a  day  was  fixed  on  which  defendant  was 
bound  to  give  a  deed  of  the  land  free  from  all  in- 
cumbrances with  full  covenants  of  warranty,  and 
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OompaDj  for  100  acres  of  tbe  land,  which  he 
agreed  to  cooTey  to  defendant,  but  defendant 
knew  the  condition  of  his  title,  and  accepted 
the  contract  with  the  understandioff  that  plain- 
tiff might  and  would  perfect  his  title  so  that  bj 
the  time  the  last  payment  became  due  he 
might  be  in  a  condition  to  transfer  the  leffal 
title  thereof  to  the  defendant,  according  to  his 
agreement.  That  about  March  1,  1888,  it  was 
ascertained  that  there  was  some  Question  as  to 
whether  the  190-acre  tract  of  land  was  lands  of 
the  United  States,  subject  to  homestead  entrr, 
or  whether  the  same,  in  fact  and  law,  is  within 
the  grant  of  the  Oregon  &  California  Raibroad 
Company.  Upon  such  information  coming  to 
defendant,  he  thereupon  filed  an  application 
in  the  proper  land-office  to  enter  the  same  as  a 
homestead,  at  the  same  time  assuring  plaintiff 
that  be  made  the  application  for  tbe  protection 
and  benefit  of  plaintiff,  and  that  he  had  ex- 
pended for  his  use  and  benefit,  in  making  such 
application,  the  sum  of  $18,  which,  at  his  re- 
quest, plaintiff  repaid  to  him.  Tbat  after- 
wards, contriving  to  cheat,  wrong  and  defraud 
plaintiff,  he  claimed  and  asserted  tbat  said  ap- 
plication was  made  for  his  own  use  and  bene- 
fit. Tbat  he  has  since  made  final  proof  of  bis 
continued  residence  and  occupation,  and  a  cer- 
tificate for  a  patent  for  said  land  has  been 
issued  to  him  by  the  local  land-olflcers.  That 
at  the  time  of  defendant's  application  to  make 
proof  of  his  residence  and  occupation,  plaintiff 
appeared,  and  interposed  bis  objections  thereto, 
and  set  forth  the  facts  and  reasons  therefor,  but, 
notwithstanding  the  claim  of  plaintiff,  the  cer- 
tificate for  the  patent  to  said  lands  was  issued 


to  defendant.  That  plaintiff  thereupon  duly 
appealed  to  the  land  department  at  Washing- 
ton, D.  C,  which  appeal  Is  still  pending  and 
undetermined.  That  defendant  is  threatening 
to  sell  and  dispose  of  said  180  acres  to  innocent 
purchasers,  and  will,  unless  enjoined,  make 
such  a  disposition  thereof  as  will  tend  to  greatly 
hinder  tbe  plaintiff  in  maintaining  his  lega. 
rights  concerning  the  same  against  3ie  claim'of 
defendant  and  his  intended  grantees.  Tbat 
defendant  has  failed  to  comply  with  the  terma 
of  said  agreement  of  purchase  on  his  part,  or 
make  any  of  the  pay  men  ts  therein  provided  for, 
except  the  sum  of  $840,  paid  soon  after  the  ex- 
ecution of  said  contract.  That  on  the  1st  day 
of  October,  1888,  the  said  defendant  abandoned 
and  repudiated  his  said  contract  with  the  plain- 
tiff, and  refused  to  pay  the  purchase  money  of 
the  said  lands,  or  any  part  thereof,  and  has 
since  failed  and  refused  to  pay  the  same,  or 
any  part  thereof,  and  the  same  is  now  wholly 
due  and  unpaid;  and  the  said  defendant  fur- 
ther, in  consummation  of  his  fraudulent  in- 
tentions and  designs,  has  forbidden  and  pre- 
vented the  said  plaintiff  from  perfecting  tbe 
title  to  the  said  100  acres  of  land;  and,  but  for 
the  said  wrongful  act  of  the  said  defendant, 
the  plaintiff  would  have  perfected  the  same, 
and  complied  with  the  terms  of  said  contract, 
according  to  the  terms  thereof,  as  hereinbefore 
stated.  The  prayer  for  relief  in  the  complaint 
is:  (1)  tbat  defendant  be  enloined  from  dispos- 
ing of  the  160  acres  of  land  during  the  pen- 
dency of  the  appeal  before  the  interior  depart- 
ment; (2)  for  an  accounting  of  the  rents  and 
profits  of  the  lands  during  the  time  defendant 


he  wuB  never  In  a  condition  to  perform  on  bis  part 
owlnff  to  oontlnned  subjeotlon  of  the  land  to  mort- 
gaires  and  outstandlnff  leases,  be  was  prevented 
from  availlDflr  himMlf  of  any  delaj  on  the  pUdn- 
turs  part.  Jerome  v.  Scudder,  2  Bobt.  174;  Bene- 
dict T.  Ijni^  1  Johns.  Cb.  874, 1 L.  ed.  177;  Fletcher 
V.  Button,  4  N.  T.  886:  Burwell  v.  Jackson,  9  N.  T. 
S8S;  Seaward  v.  Wittock,  5  Bast,  MB;  Lovelock  v. 
FranUjn,  8  Q.  B.  871. 

THnCt  when  of  the  entnce  of  the  eontnuU 

Time  is  of  the  essenoe  of  tbe  contract  when  it  is 
material  tbat  it  should  be  performed  at  the  time, 
or  when  the  contract,by  ezpreas  stipulations,  makes 
it  of  the  essenoe.  and  releasee  the  other  party  upon 
fiulnre  to  comply  within  the  time.  Qrigg  v.  Landis, 
18  N.  J.  Bq.  864;  GkirretKm  v.  Vanloon,  8  G.  Greene, 
Itt,  54  Am.  Deo,  KM;  Benedict  v.  Lynch,  1  Johns. 
Ch.a70.lL.ed.17S:  Lloyd  v.  CoUett,  4  Bro.  Ch.  489; 
Harrington  v.  Wheeier,  4  Yes.  Jr.  886;  Omerod  v. 
Hardman,  6  Tes.  Jr.  7S;  Guest  v.  Homfray,  Id.  818; 
Alley  V.  Deadhamps,  18  Yes.  Jr.  886;  Gamete  v.  Ma^ 
con,  2  Brock.  IM;  Taylor  v.  Longworth,  80  IT.  8. 14 
Pet  ITSs  10  L.  ed.  4(K;  Hatch  v.  Ck)bb,  4  Johns.  Ch. 
808, 1 L.  ed.  808;  More  v.  Smedburgh,  8  Paiflpe,  801, 4 
L,  ed.  660:  Jackson  v.  Lifcon,  8  Leigh,  181:  Scott  v. 
fields,  7  Ohio,  pt.  2,  90:  Tufts  v.  Tufts,  8  Woodb.  & 
V.  474:  Wells  v.  Smlfch,  7  Paige,  82,.4  L.  ed.  48;  Kirby 
V.  Harrison,  S  Ohio  St.  881:  King  v.  Buckman,  80  N. 
J.  Bq.  864:  Longworth  v.  Tftylor,  1  McLean,  880,  80 
U.  8. 14  Pet.  178, 10  L.  ed.  406. 

But  it  must  afflrmatively  appear  that  the  parties 
regarded  time  or  place  as  an  essential  element  in 
their  agreement,  or  a  court  of  equity  wtU  not  so 
regard  it.  Seoombe  v.  Steele,  01 U.  8. 80  How.  04, 1 6 
L.  ed.  888;  Hipwell  v.  Knight,  1  Younge  ft  C.  Bzch. 
418.   SeenoCetoWlilting  v.Qrsy  <]na.)UL.B.A. 

ail. 
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OrMnarHy  iwtofthe  enenee  of  iht  eonCrnet. 

Time  must  be  of  the  substance  or  essence  of  the 
agreement,  otherwise  it  will  generally  in  this  re- 
spect be  conscientious  that  the  agreement  should 
still  be  performed.  Benwick  v.  Benwick,  1  Brsdf . 
287;  Eaton  v.  Lyon,  8  Yes.  Jr.  008:  Pincke  v.  Gurteis, 
4  Bro.  Ch.  880;  Davis  v.  Hone,  2  Bch.  k.  Lef.  847;  Len- 
non  V.  Napper,  Id.  684;  Maxwell  v.  Ward,  11  Price, 
17;  Bdgerton  v.  Peckham,  11  Paige,  868, 6  L.  ed.  160; 
Pinokney  v.  flagadom,  1  Duer,  88. 

In  all  ordinary  cases  equity  treats  the  provision 
as  to  time  of  po^ormance  as  formal  rather  than 
eswntial,  and  permits  the  party  who  has  suffered 
the  period  to  elapse  to  perform  such  acts  after  the 
prescribed  date,  and  to  compel  a  performance  not- 
withstanding his  own  delay.  Hull  v.  Sturdivant, 
40  Me.  84:  Dressel  v.  Jordan.  104  Mass.  407;  Quinn  v. 
Boath,  87  Conn.  16;  Hubbell  v.  Yon  Schoenlng,  40 
N.  Y.  886;  Yan  Gampen  v.  Knight,  68  Barb.  806; 
Sharp  V.  Trimmer,  84  N.  J.  Bq.  488;  King  v.  Buck- 
man,  80  N.  J.  Bq.  818:  Smoot  v.  Bea,  18  Md.  800:  Bo- 
dine  V.  Glading,  21  Pa.  64, 60  Am.  Dec.  761;  Scarlett 
V.  Stehi,  40  Md.  618;  Brock  v.  Hidy,  18  Ohio  St.  806; 
Keller  v.  Fisher,  7  Ind.  718;  Shafer  v.  Niver,  0  Mich. 
858;  Snyder  v.  Spaulding,  67  HI.  480:  Spauldlng  v. 
Alexander,  6  Bush,  180;  Walton  v.  Wilson,  80  Miss. 
678;  Morgan  v.  Bergen,  8  Neb.  800;  Prince  v.  Griffin, 
87  Iowa,  614;  Knott  v.  Stephens,  6  Or.  886;  Steele  v. 
Branch,  40  Cal.  8;  Seton  v.  Slade,  7  Yes.  Jr.  866;  De- 
camp  V.  Feay,  A  Serg.  h  B.  888;  Yyse  v.  Foster,  L. 
B.  7  H.  L.  818;  McMurray  v.  Spicer,  L.  K.  6  Bq.  627; 
Tilley  V.  Thomas,  L.  B.  8  Ch.  61;  Parkm  v.  Thorold, 
2  Sim.  N.  S.  1;  8  Pom.  Bq.  Jur.  464. 

Time  is  not  of  the  essence  of  a  contract  unless 
the  parties  expressly  so  stipulate,  or  unless  It  fol- 
lows by  necessary  implication  from  the  nature  of 
the  property  dealt  with,  or  the  avowed  objects  of 
the  seller  or  purchaser.  Dynan  v.  MoCulloch,  46 
N.  J.  Bq.  11;  King  v.  Buckman,  81 N.  J.  Bq.  600;  Tay- 
16 
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has  been  in  poflaession  thereof,  and,  in  the 
event  theintenor  department  should  determine 
that  aaid  160  acres  of  land  belonged  to  defend- 
ant, then  a  decree  that  defendant  is  the 
trustee  of  plaintiff;  (8)  for  a  cancellation  of 
the  contract  under  which  defendant  entered 
into  possession  of  said  lands;  (4)  for  a  de- 
cree that  plaintiff  is  the  owner  of  all  the 
land  described  in  the  complaint,  and  that  he 
be  let  into  the  possession  thereof,  and  for  such 
other  and  further  relief  as  may  be  Just.  A 
general  demurrer  to  the  complaint,  bein^  inter- 
posed, was  sustained,  and  the  complaint  dis- 
missed, from  which  decree  this  appeal  was 
taken. 

MewTB,  Blehard  WilUjunfl  and  Bon- 
ham*  Holmes  &  Hayden*  for  appellant: 

The  respondent  here,  beiuK  the  grantee  of 
the  appellant,  could  not  under  any  circum- 
stances buy  up  a  superior  and  outstanding  title; 
if  he  did  so,  equity  would  declare  him  our 
trustee. 

Bu$h  T.  MarshaU,  47  U.  (S.  6  How.  284,  12 
L.  ed.  440. 

Mesgn.  A.  H*  Hurley  and  B.  F.  Hoke« 
for  respondent: 

This  contract  by  its  very  terms  was  an  entire 
contract,  and  the  appellant  must  be  willing  and 
able  to  perform  his  entire  contract  before  he 
can  proceed  in  equity  against  the  defendant. 

Bank»  v.  Oroto,  8  Or.  477;  Southwell  v.  Bees- 
leif,  5  Or.  468:  BuUer  v.  BuOer,  77  N.  Y.  472; 
De  BeerM  v.  Paige,  86  K.  T.  587;  2  Chitty, 
Cont.  1080. 

The  appellant  had  not  and  could  not  give  us 


a  title  to  the  land,  and  until  he  was  ready,  will- 
ing and  able  to  perform  his  part  of  the  con- 
tract be  had  no  standing  in  equity,  either  lo 
have  the  contract  rescinded  or  for  pmonnanoe. 
2  Chitty,  Oont  noU  11,  p.  1058;  8  Pom.  £q. 
152;  Powell  V.  DatfUm,  6.  d  Q.  K  K  Co.  12 
Or.  488,  14  Or.  856. 

BeanycTl,  delivered  the  opinion  of  the  court: 

The  grounds  upon  which  it  is  sought  to  cancel 

the  contract  m  this  case  are  (1)  the  failure  of 

defendant  to  pay  the  purchase  price  at  the  time 

Srovided  in  the  contract,  and  (2)  the  conduct  of 
efendant  in  attempting  to  secure  a  title  from 
the  United  States  for  the  160  acres  of  land  in 
his  own  name  and  in  fraud  of  the  rights  of 
plaintiff.  The  first  around  proceeds  upon  the 
theory  that  time  fi  of  the  essence  of  the 
contract,  and  that  when  defendant  fafled  or 
neglected  to  make  the  payments  as  he  agreed 
to  do  plaintiff  was  entitled  to  rescind  the  con- 
tract. Time  is  of  course  an  indispensable  in- 
gredient of  every  contract,  but  it  is  not  ordi- 
narily of  the  essence  of  the  contract  for  the 
sale  of  real  estate,  unless  made  so  by  the  express 
agreement  of  the  parties,  or  by  the  nature  of 
the  contract  itself,  or  of  the  circumstances  un- 
der which  it  was  made.  When  the  vendor, 
by  his  contract  to  convey,  has  not  affirmatively 
provided  that  time  shall  be  of  the  essence  of 
the  contract,  a  court  of  equity  will  ordinarily 
infer  that  interest  on  the  deferred  payments 
would  be  a  sufficient  compensation  for  the  de- 
lay.- "Compensation"  and  not  "forfeiture"  is 
a  favorite  maxim  with  a  court  of  equity.  Knott 
V.  Stephens,  5  Or.  285;  Brock  v.  Hidy^  18  Ohio 


lor  V.  Lonffworth,  SO  U.  8. 14  Pet.  172. 10  L.  ed.  406. 
Where  a  contract  by  itft  very  terms  contemplated 
and  provided  for  a  oontlngenoy  by  which  the  deed 
mlffht  be  delivered  after  the  date  speotfled,  time 
was  not  originally  of  the  eswnoe  of  the  contract. 
Myers  v.  DeMier,  4  Daly,  860. 

Ho\D  made  of  the  essence  of  the  eontraeL 


Time,  although  not  ordlnarUy  of  the  essence  of  a 
oontraot  in  equity,  yet  may  be  made  so  by  clear 
manifestation  of  the  Intent  of  the  parties  in  the 
contract  itself,  by  subsequent  notice  from  one 
party  to  the  other,  by  laches  in  the  party  seeklnjir 
to  enforce  it,  or  by  a  change  In  the  value  of  the 
land,  or  other  circumstances  which  would  make  a 
decree  for  the  specific  performance  inequitable. 
Barnard  v.  Lee,  9T  Mass.  9S:  Wells  v.  Smith,  2  Edw. 
Cb.  82, 6  L.  ed.  817,  7  Paige,  22,4  L.  ed.  4B;  BuDock  v. 
Adams,  20  N.  J.  Bq.  872;  Morgan  v.  Bergen,  8  Keb. 
214;  Moore  v*  Moore,  47  Barb.  200;  WIswall  v.  Mo. 
Gowan,  Hoffm.  Ch.  128, 6  L.  ed.  1087;  Garter  v.  Phil- 
lips, 8  New  Bng.  Rep.  910, 144  Mass.  190. 

Time  will  be  held  of  the  essence  when,  from  the 
nature  of  the  iubject  matter  or  the  object  of  the 
parties,  the  time  of  performance  was  intended  to 
be  such.  King  v.  Ruckman,  20  N.  J.  Bq.  864:  Mo- 
Kay  V.  Oarrlngton,  1  McLean,  60;  Holt  v.  Rogers,  88 
U.  &  8  Pet.  480, 8  L.  ed.  906;  Youn«r  v.  Rathbone,  16 
N.  J.  Eq.  224;  Bullock  v.  Adams,  20  N.  J.  Bq.  872. 

Time  of  payment,  if  a  substantial,  and  not  mere- 
ly formal,  circumstance,  enters  Into  the  essence  of 
the  contract,  and  must  be  observed.  Boilings- 
worth  V.  Fry,  4  0.  8.  4  Dall.  845, 1  L.  ed.  80a 

It  may  be  made  of  the  essence  of  the  contract  by 
changes  of  the  circumstances  and  special  circum- 
stances of  hardship  and  loss  (Crane  v.  Decamp,  21 
N.  J.  Bq.  420),  or  by  a  new  agreement  extending 
the  time  (King  ▼.  Ruckman,  20  N.  J.  Bq.  866);  or  it 
may  be  waived  by  the  conduct  of  the  party.  WIs- 
wall V.  McGowan,  2  Barb.  280. 
12  L.  R.  A. 


Bo  it  was  held  to  be  waived  by  the  vendee's  glTtn^ 
the  vendor  time,  after  the  day  fixed  for  per- 
formance of  a  contract  for  sale  of  land,  to  perfect 
his  title.   Stevenson  v.  Polk,  71  Iowa,  278. 

It  may  be  made  of  the  essence  of  the  contract  by 
express  stipulation,  or  by  Implication.  No  partlca- 
lar  form  Is  necessary,  but  any  clause  will  have  the 
effect  which  dearly  provides  that  the  oontraot  is 
to  be  null,  if  the  fulflUment  Is  not  witbln  the  pre- 
scribed tun^  Hudson  v.  Bertram,  8  Madd.  44Q( 
Barnard  y.  Lee,  87  Mass.  92;  Qainn  v.  Boath,  87 
Oonn.  10;  Baldwin  v.  Van  Vorst,  10  N.  J.  Bq.  577; 
Bullock  V.  Adams.  20  N.  J.  Eq.  887;  Reed  v.  Breeden, 
81Pa.40O;Kirbyv.  Harrtoon,  2  Ohio  St.  828;  Kim- 
ball V.  Tooke.  70  HI.  668;  Davis  v.  Stevens,  8  Iowa« 
168:  0*EaUon  v.  Kennerly,  45  Mo.  124;  Morsan  v. 
Bergen,  8  Neb.  200;  Snider  v.  Lehnherr,  5  Or.  885; 
Gray  v.  Tubbs,  48  OsL  869;  8  Ponu  Bq.  Jur.  455; 
Osrter  v.  PhiUIpe,  8  New  Buff.  B<^.  010,  144  Massi 
100;  Hays  v.  HaU,  4  Port  (Ala.)  887, 80  Am.  Dec.  685: 
Cheney  v.  Libby,  184  U.  8. 08, 88  L.  ed.  818;  Taylor  t. 
Longworth,  SOU.  S.  4  Pet  172, 10  L.  ed.  408;  Becombe 
V.  Steele,  61 U.  8. 20  How.  94, 15  L.  ed.  888. 

As  where  the  terms  specified  In  the  reaolutioQ 
made  a  part  of  the  bonds,  by  indorsinir  the  resolo- 
tlon  upon  the  bonds,  before  they  are  put  In  clrca<- 
lation.  Grtffln  v.  Macon  City  Bank,  68  Gkt  688;  Bale 
V.  Oouvemeur,  4  Bdw.  Ch.  207, 6  L.  ed.  854b 

So  when  a  debt  is  divided  into  several  payments 
and  the  parties  contract  that,  upon  the  failure  to 
make  one  when  it  becomes  due,  the  whole  amount 
shall  become  due  and  payable,  the  oourt  is  bound 
to  give  effect  to  It.  Pope  v.  Hooper,  6  Neb.  18St 
Noyes  v.  dark,  7  Paige,  179, 4  L^  ed.  114;  Valentin* 
V.  Van  Wagner,  87  Barb.  60;  Stanolift  v.  Norton,  11 
Kan.  222. 

Where  the  condition  is  that  In  case  of  default 
in  the  payment  of  any  Installment  the  whole  prln* 
dpal  sum  shall  become  due  and  collectible  at  the 
option  of  the  mortgagee,  it  is  necessary  for  the 
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St.  806;  King  y.  Ruckman,  90  N.  J.  £q. 
S16. 

In  this  case  the  agreement  does  not  provide 
that  time  shall  be  of  the  easepce  of  the  contract, 
DOT  la  there  anything  in  the  nature  of  the  con- 
tract itaelf ,  or  the  surrounding  circumstances, 
from  which  the  court  can  infer  that  it  was  so 
intended  by  the  parties  at  the  time  the  contract 
was  made.  Although  there  is  no  stipulation 
in  the  contract  that  time  shall  be  essential,  nor 
anything  in  the  nature  or  circumstances  of  the 
agreement  to  make  it  so,  it  could  nevertheless 
have  been  made  so  by  a  tender  of  performance 
on  the  part  of  plaintiff  and  demand  of  payments. 
JSnctt  V.  Steiment,  ntpra;  2  Warvelle,  Vend. 
and  P.  84a 

As  a  general  rule,  a  party  who  asks  for  the 
rescission  of  a  contract  for  the  sale  of  real  estate 
must  be  himself  without  fault;  and  when,  as  in 
this  case,  the  payment  of  the  purchase  money 
and  the  making  or  tender  of  the  deed  are  to  occur 
simultaneously,  th^  are  res^arded  as  mutual 
and  concurrent  acts,  which  disable  either  party 
from  putting  an  end  to  the  contract,  without  per- 
formance or  a  valid  offer  to  perform  on  his  part, 
and,  so  far  as  the  question  of  time  is  concerned, 
both  parties,  after  ^be  day  provided  for  the 
consummation,  may  be  considered  equally  in 
default,  and  neither  can  hold  himself  dis- 
charged from  the  obligation  of  complete  per- 
formance, until  he  has  tendered  penormance 
on  his  ovni  side  and  demanded  it  on  the  other. 
P&ujeU  y.  DayUm,  8.  A  Q.  B.  Co,  14  Or.  856; 
Knott  V.  Stephens,  5  Or.  286;  Bummington  v. 
KeUey,  7  Ohio,  pt  2,  p.  97. 

When  the  vendor  insists  that  the  vendee  is 


in  default,  to  such  an  extent  as  to  entitle  him 
to  have  the  contract  rescinded,  he  must  allege 
and  prove  that  he  has  tendered  to  the  vendee  a 
deed  conveying  to  him  all  the  land  according  to 
the  terms  of  the  agreement,  and  demanded  per- 
formance on  the  part  of  the  vendee,  and  must 
have  notified  him  that  the  contract  would  be 
rescinded  unless  purchase  money  was  paid 
within  a  reasonable  time.  The  mere  failure  to 
pay  the  purchase  money  aecording  to  the  terms 
of  the  agreement  will  not  be  held  a  repudiation 
of  the  contract  so  as  to  authorize  a  suit  by  the 
vendor  to  have  it  rescinded.  Gregg  v.  Eng- 
Ueh,  88  Tex.  189;  Johnson  v.  Jaekson,  27  Miss. 
498;  2  WarveUe,  Vend,  and  P.  849,  880. 

Ordinarily,  in  a  contract  of  this  character^ 
the  vendee  is  entitled  to  a  deed  conveying  to 
him  the  entire  land  according  to  agreement,  as 
soon  as  the  purchase  money  is  paid,  and  he  Is 
under  no  obligation  to  pay  the  money  except 
on  receipt  of  the  deed.  The  obligation  of  the 
defendant  to  pay  the  purchase  money  is  de- 
pendent on  the  duty  of  the  plaintiff  to  convey 
the  land,  so  far  as  to  disable  him  from  putting 
an  end  to  the  contract,  without  performance 
or  a  valid  offer  to  perform  on  his  part.  Wal- 
ton V.  Wilson,  80  HisB.  676. 

In  this  case  plaintiff  does  not  allege  or  claim 
that  he  ever  offered  to  perform  the  contract  on 
his  part,  and  without  such  an  allegation  this 
complaint  fails  to  state  a  cause  of  suit  against 
the  defendant  for  a  rescission  of  the  contract,  nor 
is  be,  under  such  a  complaint,  entitled  to  a  de- 
cree for  specific  performance.  It  was  insisted 
on  the  argument  that  defendant  had,  by  his 
conduct  in  relation  to  the  160  acres  of  supposed 
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mortgagee  to  take  his  optkm  and  erive  notioe  there- 
of before  suit  brought  in  order  to  reoover  the 
whole  principal  sum.  Basse  ▼.  Gallegger,  7  Wis. 
447. 

Effect  of  potteasUm  by  vendee. 

Equity  f oUowB  the  law  in  holding  that  time  does 
not  run  against  one  who  is  in  possession  in  the  ex- 
ercJee  or  assertion  of  a  right,  and  henoe  a  vendee 
who  enten  upon  land  and  holds  the  land  with  ven- 
dor's oonaent  and  aoquiesoenoe  will  not  be  barred 
by  the  mere  lapse  of  time,  nor  nntU  he  is  put  in  de- 
fault by  a  notioe  to  aurrender  the  premises  or  pay 
the  pitee.  Abbott  y.  L'Hommedleu,  10  W.  Ya.  712; 
DuBoia  y.  Baumi,  45  Pa.  687;  Williams  v.  Starke,  2  B. 
Moo.  19S;  Bly  v.  MoKay,  12  Allen,  828;  Sohmldt  v. 
Uvtagscon,  8  Bdw.  Gh.  818, 6  L.  ed.  681. 

So  Umg  as  the  purchaser  of  lands  remains  in  pos- 
Mssion  under  his  deeds,  he  has  no  defense  to  an 
action  for  the  parchase  price.  Klrts  y.  Peck,  118 
N.  Y.831;  Thorpy.  Keokuk  Coal  Go.  48  N.  Y.868; 
McComfae  y.  Fates,  10  Cent.  Rep.  888,  107  N.  Y.  404; 
Ujenon  v.  WlUis,  81  N.  Y.  877;  Parkinson  v.  Sher- 
man, 74  N.  Y.  88. 

A  vendee  remaining  in  possesBlon  under  his  pur- 
ehaae  cannot  set  up  an  outstanding  title  in  a  third 
peraon  which  he  has  purchased.  Greeno  v.  Mun- 
eon,  0  Tt.  97;  Larkin  v.  Montgomery  Bank,  9  Port. 
(Ala.)  434;  Bush  v.  Adams,  22  Fla.  196. 

If  he  buys  in  an  outstanding  incumbrance  he 
will  not  be  permitted  to  set  up  an  adverse  title  un- 
der it  against  bis  vendor,  hot  the  purchase  inures 
to  the  benefit  of  the  vendor's  title,  and  the  yendee 
Gsa  only  abate  the  unpaid  purchase  money,  or,  in 
case  he  has  paid  this,  may  recover  the  amount  he 
hai  expended  in  the  purchase  of  the  incumbrance 
hf  action  on  the  covenant  broken,  or  in  assumpsit. 
The  vendee  cannot  use  the  title  or  incumbrance 
puidtiased  to  the  annoyance  of  him  under  whose 
12L.R.  A. 


title  he  entered.  Bqulty  will  also  lend  aid  for  re- 
muneration. Delaverfrae  v.  Norris,  7  Johns.  868; 
Stanard  v.  Sldrldge,  16  Johns.  264;  Stewart  v.  Drake, 
9  N.  J.  L.  178;  Davenport  v.  Bartiett,  0  Ala.  179; 
Hardeman  v.  Cowan,  10  Smedee  &  M.  486;  Champlln 
V.  Dotson,  18  Smedes  &  M.  668;  Meadows  v.  Hopkins, 
Meigs,  181, 88  Am.  Deo.  140;  Fowler  v.  Cravens,  8  J.  J. 
Marsh.  488;  Morgan  v.  Boone,  4  T.  B.  Mon.  291; 
Kurkpatrick  v.  MiUer,  60  Miss.  681, 686;  Dyer  v.  Brtt- 
ton,  68  Miss.  270;  Prescott  v.  Trueman,  4  Mass.  627; 
Norton  v.  Babcock,  2  Met.  610;  Bush  v.  Adams,  su- 
pfu. 

RelaUom  of  parties. 

The  vendor  Is  regarded  as  trustee  of  the  land  for 
the  piu^haser,  and  the  purchaser  as  the  trustee  of 
the  purchase  money.  Boetwick  v.  Beach,  7  Cent. 
Bep.  687, 106  N.  Y.  861;  Ware  v.  Lippinoott.  (N.  J.) 
8  Cent.  Rep.  678,  citing  Haughwout  v.  Murphy,  28 
N.  J.  Eq.  644;  Waterman,  Spec.  Perf.  1 619. 

Where  an  agreement  Is  made  to  sell  land,  upon 
execution  of  notes  for  the  price  and  the  title  bond, 
the  vendor  holds  the  legal  title  as  trustee  for  the 
vendee,  and  the  vendee  is  a  trustee  for  the  vendor 
as  to  the  purchase  money.  Lewis  v.  Hawkins,  90 
U.  8.  28  Wall.  119, 28  L.  ed.  113;  Boone  v.  Chiles,  35  U. 
S.  10  Pet.  177,  9  L.  ed.  888;  Jenntson  v.  Leonard,  88 
n.  S.  21  Wall.  802,  22  L.  ed.  689,  citing  Swartwout  v. 
Burr,  1  Barb.  489:  Champion  v.  Brown,  6  Johns.  Ch 
MB,  2  L.  ed.  164;  1  Story,  Bq.  1 780;  2  Story,  Eq.  I W2; 
1  Sugd.  Vend.  175. 

Execution  of  a  contract  for  sale  of  real  estate, 
with  part  payment  thereon,  is  a  transfer  In  equity 
of  the  title;  the  vendor  has  simply  the  naked  title 
as  trustee  for  the  vendee,  to  be  conveyed  on  his 
performance.  Bissell  v.  Heyward,  96  U.  8.  580,  24 
L.  ed.  678. 

On  sale  of  real  estate  by  contract,  the  title  re- 
mains in  the  vendor,  and  the  possession  passes  to 
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railroad  land,  rendered  it  impossible  for  plain- 
tiff to  obtain  a  title  thereto,  so  that  he  could 
comply  with  his  contract;  and  therefore  was 
excused  from  tendering  a  deed  to  the  land 
agreed  to  be  conveyed,  before  bringing  suit  to 
rescind  the  contract.  The  complaint  does  per- 
haps show  a  sufficient  excuse  for  not  tendering 
a  oeed  for  the  160  acres.  If  plaintiff  was  pre- 
vented from  complying  with  his  contract  b^ 
the  wrongful  acts  of  defendant,  as  far  as  this 
portion  of  the  land  is  concerned,  the  defendant 
cannot  be  heard  to  say  that  no  tender  of  deed 
in  fee  had  been  made;  but  there  remain  200 
acres  to  which  plaintiff  has  a  title,  and  be 
should  have  tendered  a  deed  for  that  portion 
of  the  land  he  agreed  to  convey,  and  given  de- 
fendant an  opportunity  to  pay  the  purchase 
money  before  attempting  to  rescind  the  con- 
tract. The  defendant  may  have  been  perfectly 
willing  to  have  accepted  a  deed  in  fee  for  the 
200  acres,  and  a  release  as  to  the  remaining  160 
acres,  and  to  have  paid  the  purchase  mcrney  he 
agreed  to  pay;  at  least  he  should  have  been 
given  an  opportunity  to  do  so,  before  bringing 
this  suit.  Plaintiff  was  bound  to  comply  with 
the  contract  on  his  part  by  performing,  or 
offering  to  perform,  according  to  his  engage- 
ments, except  in  so  far  as  he  was  excused  by 
reason  of  defendant's  conduct  or  acts. 


There  is  yet  another  reason  why  plaintiff 
cannot  have  this  contract  rescinded.  It  ap- 
pears from  the  complaint  that  soon  after  mak- 
ing the  contract  defendant  paid  $840  of  the 
purchase  price.  Before  plaintiff  can  abandon 
the  contract,  and  treat  it  at  an  end,  be  most 
refund  or  offer  to  refund  the  money  paid  in 
part  performance  of  it,  with  legal  accrued  in- 
terest. It  is  a  general  rule  that  in  order  to  dis- 
affirm a  contract  and  entitle  a  party  to  the 
right  resulting  therefrom,  the  rescinding  party 
must  put  the  other  in  statu  quo.  He  must  ac- 
count to  the  other  for  any  moneypaid  in  part 
performance  of  the  contract.  Knott  v.  ^- 
pken^t  G  Or.  285;  Johnaon  v.  Jackson,  27  Miaa. 
498;  2  Warvelle,  Vend,  and  P.  881;  Tkamas 
V.  Beaton,  25  Tex.  Supp.  818. 

Plaintiff  does  not  offer  to  account  for  the 
money  paid  him  by  defendant  in  part  perform- 
ance of  this  contract,  but  seeks  not  only  to  re- 
scind the  contract  and  retain  this  money,  but  to 
charge  defendant  with  the  rents  and  proflla  of 
the  land,  during  the  time  he  has  been  in  poa- 
sessson  thereof,  iu  addition.  It  would  certain- 
ly be  unjust  to  permit  plaintiff,  after  having 
received  a  part  of  the  purchase  money,  to  put  an 
end  to  the  contract,  u]X)n  the  failare  of  de- 
fendant to  pay  the  remainder,  without  offering 
to  account  to  him  for  the  money  already  paid. 


the  vendee,  and  an  equJtable  interest  vests  in  the 
vendee  to  the  extent  of  the  payments  made  by  him. 
Jennison  v.  Leonard,  supra. 

The  vendee  put  into  poooooolon  will  not  be  per- 
mitted to  buy  in  inoumbrances,  and  set  up  an  ad- 
verse title  under  them  a^nst  his  vendor.  Cham- 
plin  V.  Dotson,  18  Smedes  &  M.  568, 68  Am.  Deo.  104; 
Harper  v.  Reno,  Freem.  Ch.  8S8;  Hardeman  v. 
Cowan.  10  Smedes  ft  M.  480. 

But  a  vendee  is  not  the  trustee  as  to  the  poeses- 
sion  of  the  property  sold.  He  claims  and  holda  it 
in  his  own  ritrht.  Boone  v.  Chiles,  85  IT.  8. 10  Pet. 
m.  0  L.  ed.  888.  See  Blight  v.  Rochester,  20  U.  S.  7 
Wheat.  585,  5  L.  ed.  516. 

Whatever  puts  an  end  to  the  equitable  interest  of 
the  vendee-«Bnotioe,  an  agreement  of  the  parties, 
a  surrender,  an  abandonment -places  the  vendor 
where  he  was  before  the  contract  was  made.  Jen- 
nison V.  Leonard,  mtpra. 

It  does  not  alter  the  effect  in  such  a  case  that  the 
contract  contains  no  clause  of  re-entry,  or  that  the 
vendor  has  sought  to  enforce  payment  of  the 
amounts  which  became  due  to  hixn,  before  the  sur- 
render and  abandonment.    Ibid, 

If  the  contract  stipulates  for  posseasion  by  the 
vendee,  or  the  vendor  puts  him  in  possession,  he 
holds  as  a  Ucensee,  and  cannot  dispute  the  title  of 
the  vendor.  Burnett  v.  Caldwell,  16  IT.  S.  9  Wall. 
290,  19  L.  ed.  712;  Galloway  v.  Finley,  87  U.  S.  12 
Pet.  264,  9  L.  ed.  1079;  Bush  v.  liarshaU,  47  U.  S.  6 
How.  284, 12  L.  ed.  440 :  Peters  v.  Bowman,  98  U.  S. 
66,  26  L.  ed.  91,  citing  Mumford  v.  Whitney,  15 
Wend.  880;  Dolittle  v.  Eddy,  7  Barb.  78:  Wat- 
kins  V.  Holman,  41  U.  S.  16  Pet.  64,  10  L.  ed.  886; 
Blight  V.  Rochester,  20  IT.  S.  7  Wheat.  686,  6  L.  ed. 
516;  Whiteside  v.  Jackson,  1  Wend.  418 :  Jackson  v. 
Moncrief ,  6  Wend.  26;  Jackson  v.  Stewart,  6  Johns. 
84;  HamUton  v.  'Caylor,  lAtt,  SeL  Chs.  444;  Co.  Litt. 
SSSb, 

If  vendee  has  no  right  to  take  possession,  but 
enters,  he  holds  as  a  licensee  or  tenant  at  will,  and 
cannot  dispute  the  vendor^s  title.  Lewis  v.  Haw- 
kins, 90  U.  8. 28  Wall.  119,  28  L.  ed.  118;  Suffem  v. 
Townsend,  9  Johns.  35;  DoUttie  v.  Eddy,  7  Barb.  75. 

Where  a  vendee  has  bought  up  a  better  title  than 
that  of  the  vendor,  equity  treats  him,  in  reforming 
the  contract,  as  a  trustee  for  the  vendor.  G«Uoway 
12L.R.A. 


V.  Finley,  aupro,  dting  Searey  v.  Ktrkpatriek, 
Cooke,  211;  Mitohel  v.  Barry,  4  Hay  w.  186;  WllUson 
V.  Watkins,  28  U.  8.  3  Pet.  48,  7  L.  ed.  608;  Ck)nneUy 
V.  Chiles,  2  A.  K.  Marbh.  242;  Wilson  v.  Smith,  6 
Yerg.  898. 

BifflUs  and  remedies  of  partiee  muat  be  mutuaL 

It  is  a  general  principle  of  equity  to  grant  a  de- 
cree of  specific  performance  only  where  there  Is  a 
mutuality  of  obligation,  and  when  the  remedy  is 
mutuaL  United  States  v.  Noe,  64  U.  &  28  How.  ai2, 
16  L.  ed.  462;  Brashler  v.  Gratz,  19  U.  8.  6  Wbeat. 
628,  6  L.  ed.  822;  Dorsey  v.  Packwood,  S8  U.  a  12 
How.  126, 18  L.  ed.  921;  Bronson  v.  CahilU  4  McLean* 
21;  German  v.  Maohin,  6  Paige,  288, 8  L.  ed.990;  Jua- 
tice  V.Lang,  42  N.Y.  609. 

The  remedial  right  which  gives  jurisdiotion  over 
suit  for  a  specific  performance,  if  It  exists  at  all, 
must  be  mutual,  and  each  party  muat  be  able  to 
enforce  tbe  remedy  against  the  other.  Old  Oolooy 
B.  Corp.  V.  Evans,  6  Gray,  26;  Benedict  v.  laynoh,  1 
Johns.  Ch.  870, 1  L.  ed.  175;  Schroeppel  v.  Hopper,  49 
Barb.  425;  Jones  v.  Newhall,  U5  Mass.  244;  Oerman 
V.  Machin,  mwra. 

When  a  contract  is  incapable  of  being  enforced 
against  one  party,  that  party  is  equally  incapable 
of  enforcing  it  specifically  against  the  other.  Rut- 
land Marble  Co.  v.  Ripley,  77  U.  8. 10  Walt  889, 19  L. 
ed.  965;  Butman  v.  Porter,  100  Mass.  88fr;  SulUngs  v. 
SuUings,  9  Allen,  284;  DeCordova  v.  Smith,  9  Tax. 
144, 68  Am.  Dec.  189. 

The  remedial  right  must  be  mutual;  eaoih  party 
must  be  able  to  enforce  the  remedy  against  ttie 
other.  Rindge  v.  Baker,  67  N.  Y.  219,  lA  Am.  Bepu 
488;  Adderley  v.  Dixon,  1  Sim.  A;  Stu.  OOT,  630;  OU 
Colony  B.  Corp.  v.  Evans  and  Schroeppel  v.  Hop- 
per, supra;  Hopper  v.  Hopper,  16  N.  J.  Bq.  14T; 
Jones  V.  Newhall,  115  Mass.  244;  3  Pom.  Bq.  Jur.  441; 
Loaee  v.  Morey,  57  Barb.  666. 

Mutuality  in  the  contract  is  essential  to  a  deoiee 
for  a  specific  execution  of  the  contract.  Bronson 
V.  CahtU,  4  McLean,  21;  8  Pom.  Bq.  Jur.  448;  Ben- 
edict V.  L]mch,  1  Johns.  Ch.  890, 1  L.  ed.  ins  Puk- 
hurst  V.  Van  Cortlandt,  1  Johns.  Ch.  2M,  1 L.  ed.  141. 

A  contract,  to  be  enforceable  in  equity,  moat.  In 
general,  be  mutual  in  its  obllgationa  and  its  ram- 
edy.rDuvaU  v.  Myers,  2  Md.  Ch.  401;   fieanl  v. 
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He  who  seeks  the  aid  of  a  court  of  eqaitr  must 
himself  do  equity.  If  plaintiff  had  tendered  a 
deed  such  as  the  oontrset  requbced,  he  should, 
in  addition,  have  returned  the  notes  given  by 
defendant,  for  the  purchase  money,^and  the 
amount  paid  him  by  defendant,  with  legal  in- 
terest, or  at  least  have  offered  to  ratum  them, 
before  he  oould  be  penmJtted  to  rescind.  This 
seems  to  be  the  universal  rule.  The  party 
inst  whom  its  rescission  is  sought  must  be 
1  in  Halu  quo,  Mwrpky  v.  Loekwood,  21 
11.  611. 

In  a  case  of  this  kind  where  the  vendee  has 
been  allowed  to  enter  into  possession  of  the 
land,  and  receive  the  rents  and  profits,  the 
vendor  would  probably  be  entitled  to  have  the 
reasonable  value  thereof  deducted  from  any 
money  paid  on  the  contract  by  defendant,  and 
would  only  be  required  to  refund  to  defendant 
the  balance,  if  any,  remaining  after  deducting 
such  rental  value.  What  has  already  been 
said  is  suifldent  to  show  that  plsintiff  does  not 
rilege  facts  sufficient  to  entitle  him  to  main- 
tain a  suit  to  rescind  the  contract  of  sale  to 
the  defendant;  but  it  is  insisted  that  under  the 
allegations  of  the  complaint  the  defendant 
should  be  enjoined  from  selling  tbe  160  acres, 
for  which  he  holds  a  certificate  for  a  patent 
from  tbe  United  States. 


The  controversy  between  plaintiff  and  de 
fendant  concerning  the  lesal  title  to  this  land 
is  still  pending  beuMe  the  land  department  of 
the  United  States,  and  therefore  this  court  can- 
not now  undertake  to  hiquire  into  the  question 
as  to  who  has  the  better  riflrht  to  this  land  un- 
der the  provisions  of  the  Land  Laws  of  tbe 
government.  The  land  department  having 
acquired  Jurisdiction,  it  must  first  be  allowed 
to  proceed  to  final  determination  of  the  case. 
Moart  V.  FieUlM,  1  Or.  818. 

But  defendant  having  entered  into  the  pos- 
session of  this  land  under  a  contract  of  pur- 
chase, will  not  be  permitted  to  obtain  an  out- 
standing title  and  assert  it  against  the  plaintiff. 
It  was  expressly  understood  at  the  time  the 
contract  for  the  sale  of  this  land  was  made  that 
the  title  was  unsettled,  and  that  plaintiff  would 
take  such  steps  as  might  be  necessary,  in  order 
to  perfect  the  same,  so  as  to  comply  with  bis 
agreement  with  defendant.  With  this  under- 
standing, defendant  was  allowed  to  go  into 
possession  of  the  land,  and  having  done  so, 
neither  equity  nor  good  consdenoe  will  permit 
him,  by  taking  advantage  of  such  possession, 
to  obtain  the  title  from  we  general  government 
in  his  own  name  for  his  own  use  and  benefit 
So  that,  if  it  should  finally  be  determined  by 
the  land  department  that  the  land  is  not  within 


Llnthfcmiii,lMd.Ch.84fi;  Keese  v.  Beeee,  41  Md.  554; 
MeasoD  v.  Kaine,  SB  Pa.  885;  Moore  v.  Fits  Ban- 
dfdph,  6  IteAffh,  175;  Blaoobard  v.  Detroit,  L.  Jt  L^  M. 
R.  Co.  81  Bflch.  48;  Maynard  ▼.  Brown,  41  MIoh.  £8B; 
Hopkins  v.  Boberts,  54  Md.  81S);  but  this  rule  is  far 
from  universal.    Green  ▼.  Riohards,  28  N.  J.  Bq.  8ft. 

There  Is  do  absolute  equity  to  enforce  a  oontraot 
not  matually  complete.  Hall  v.  Loomis,  S  West. 
Bep.  517, 68  Mioh.  TOO. 

Tet  a  promise  void  for  want  of  mutuality,  but 
fully  performed  by  one  party,  may  be  enforoed. 
Henry  v.  GiUiland,  1  West.  Rep.  880,  108  Ind.  177; 
WnieCtB  V.  Sun  Mut.  Ins.  Co.  45  N.  Y.  45. 

Where  the  legal  title  oannot  be  conveyed  to  the 
vendee  by  the  vendor,  and  the  vendee  must  resort 
to  a  court  of  equity  to  establish  his  title,  nocwith- 
standinir  a  conveyance  of  all  the  ricrhts  of  the  ven* 
dor  to  him,  the  court  will  not  compel  him  to  pay 
the  purchase  money.  Bank  of  Columbia  v.  Hair- 
ner,  as  U.  &  1  Pet.  465,  7  L.  ed.  S19;  Hepburn  v. 
Auld,  9  U.  &  6  Cranoh,  Sfffi,  8  L.  ed.  98. 

BkfiUM  and  remedie$  o/  vmdor, 

Ordtnorfiy,  a  vendor.  In  the  recovery  of  pecuni- 
ary damages,  has  an  adequate  remedy  at  law;  but 
be  has  a  choloe  of  remedies.  He  may  resort  either 
to  a  court  of  law  or  a  court  of  equity.  Crary  v. 
Smith,  2  N.  Y.  OS:  Pincke  v.  Curteis.  4  Bro.  Ch.  889. 

The  real  test  in  an  equitable  action  is  this:  If  it 
be  broQffbt  for  damages  for  breach  of  contract.  It 
Ifl  a  case  at  law;  If  it  be  brought  for  money,  by  way 
of  performance  of  the  contract,  ft  is  a  case  In 
equity.    BIndge  v.  Baker,  67  N.  Y.  819. 

If  tbe  seller  Is  able  to  make  a  good  title  he  is  re- 
quired to  make  a  conveyance  to  entitle  him  to  sue 
for  the  consideration.  See  note  to  Townshend  v. 
Gcodf^ow  (Minn.)  8  L.  R.  A.  780. 

But  it  is  snfBeient  if  he  can  make  the  title  at  the 
tfane  of  this  decree.    Id.  740. 

If  a  contact  fixes  the  time  for  payment  agreed 
upon,  bat  fixes  no  time  for  doing  that  which  la  the 
condition  of  tbe  payment,  performance  of  the  con- 
dition is  not  a  condition  precedent  to  an  action. 
See  Donovan  v.  Judson,  S  L.  R.  A.  601, 81  Gal.  834. 

Whether  In  such  action  a  tender  of  the  deed  is  a 
prerequisite  of  the  right  to  sue,  see  note  to  Don- 
ovan v^Judson,  supra. 
12  L.  R.  A. 


The  legal  effect  of  a  covenant  to  seU  is  that  th^ 
land  shall  be  conveyed  by  a  deed  from  one  who  has 
a  good  title,  or  full  power  to  convey  a  good  title. 
This  is  a  condition  precedent,  without  the  literal 
performance  of  which  the  purchasers  are  not 
bound  to  pay  their  money.  Turner  v.  Ogden,  66  U. 
S.  1  Black,  460, 17  L.  ed.  808. 

At  law,  to  entitle  the  vendor  to  recover  the  pur- 
chase money,  he  must,  in  his  declaration,  aver  per- 
formance of  the  contract  on  his  part,  or  an  offer  to 
perform,  at  tbe  day  specified  for  the  performance. 
Bank  of  Columbia  v.  Hagner,  96  U.  &  1  Pet.  466, 7 
L.  ed.  219.  See  Davis  v.  Hone,  2  Sch.  A  Lef.  847; 
Lennon  v.  Napper,  2  Sch.  A  Lef.  684. 

An  innocent  grantor  Induced  to  convey  in  aid  of 
the  fraud  of  a  third  person  is  entitled  to  reconvey- 
ance.   Bugbee's  App.  (Pa.)  1  Cent.  Bep.  lia 

Rights  and  remediM  of  vendee. 

When  the  contract  price  is  fully  paid,  the  entire 
title  is  equitably  vested  in  the  vendee,  and  he  may 
compel  a  conveyance  of  the  legal  title  by  the  ven- 
dor, his  heirs  or  assigns.  Jennlson  v.  Leonard,  88 
CJ.  8. 21  WaU.  802, 22  L.  ed.  580. 

Where  time  is  not  of  the  essence  of  the  contract 
the  purchaser  Is  not  entitled  to  a  rescission  of  the 
contract  for  inability  of  vendor  to  make  a  good 
title,  the  vendor'to  title  being  subsequently  per- 
fected.   Smith  V.  Cansler,  88  Ky.  867. 

Nor  will  tbe  contract  be  rescinded  where  it  is  ob- 
vious that  the  parties  cannot  be  restored  to  tbe  sta- 
tus occupied  at  Its  execution,  in  consequence  of 
disposition  since  made  of  the  property.  Stanton  v. 
Hughes.  97  N.  G.  818,  citing  McDowell  v.  Simms, 
Busb.  Bq.  (N.  C.)  180;  Petdjohn  v.  Williams,  2  Jones, 
Bq.  802. 

Nor  is  the  purchaser  entitled  to  a  rescission  and 
recovery  of  the  purchase  money,  if  the  vendor  is 
ready  to  perform.  Hathaway  v.  Hoge  (Pa.)  1  Ont. 
Rep.  888.  See  noU  to  Tarklngton  v.  Purvis  (Ind.>  9 
L.R.A.60r. 

It  would  not  prevent  him  from  afterward  re- 
scinding the  contract,  on  discovery  of  the  fraud 
practiced  on  him  by  vendor  in  executing  a  void 
deed.  Nothe  v.  Nomer,  3  New  Bng.  Rep.  666,  64 
Conn.  826. 

A  purchaser  in  possession  under  a  deed   with 
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the  fn^Dt  to  the  Oregon  &  California  Railroad 
Company,  and  a  patent  iasued  to  defendant, 
the  title  will  inure  to  the  heneflt  of  plaintiff, 
and  the  defendant  would  only  be  entitled  to 
deduct  from  the  purchase  money  the  actual 
cost  of  obtaining  such  title  from  the  govern- 
ment. It  is  an  established  rule  of  equity  "that 
if  a  vendee  buys  up  a  better  title  than  that  of 
the  vendor,  and  the  vendor  was  guilty  of  no 
fraud,  he  can  only  be  compelled  to  refund  to 
the  vendee  the  amount  of  mon^  paid  for  the 
better  title.  Equity  treats  the  purchaser  as  a 
trustee  for  his  venoor,  because  be  holds  under 
him,  and  acts  done  to  perfect  the  title  of  the 
former  when  in  possesuon  of  the  land  inure  to 
the  benefit  of  him  under  whom  the  possession 
was  obtained,  and  through  whom  a  knowledge 
of  a  defect  of  title  was  obtained.  The  vendor 
and  vendee  stand  in  the  relation  of  landlord 
and  tenant.  The  vendee  cannot  disavow  the 
vendor's  Utle."  Bu$h  v.  Manh4M,  47  U.  8.  6 
How.  284,  12  L.  ed.  440;  Oailoway  v.  FijUey, 
87  U.  S.  12  Pet.  294,  9  L.  ed.  1091. 

At  the  time  of  the  contract  for  the  sale  of 
this  land  by  plaintiff  to  defendant,  plaintiff 
was  in  the  possession  thereof  under  a  contract 


of  purchase  from  the  Oregon  &  California  Rail 
road  Company,  and,  acting  in*good  faith,  had 
made  valuable  and  permanent  improvemeDts 
thereon  to  the  amount  and  value  as  alleged  in 
the  complaint  of  the  sum  of  $1,900.  Relying 
oa  defendant's  Mpreement  to  purchase  the  same, 
he  surrendered  uie  possession  to  him,  and  now 
he,  having  so  obtained  the  possession,  seeks, 
contrary  to  good  faith  and  fair  dealing,  to  ob- 
tain the  title  in  his  own  name,  uid  thereto  to 
overreach  his  vendor,  who  was  usinir  every 
endeavor  to  secure  the  title  for  the  use  and 
benefit  of  defendant  in  fulfillment  of  his  own 
contract  to  convey.  This  a  court  of  equity 
will  not  permit  him  to  do,  but  whatever  titfe 
he  may  obtain  will  inure  to  the  benefit  of 
plaintiff.  But,  while  such  is  the  Uw  appli- 
cable to  the  facts  of  this  case,  phdntiff  nas 
failed  to  allege  in  his  complaint,  as  we  have 
already  shown,  sufficient  to  entitle  him  to  a 
decree  for  a  specific  performanoe  of  his  con- 
tract with  defendant,  or  for  a  cancellation  of 
the  same,  and,  imtil  he  does  so,  the  court  is 
powerless  to  aid  him,  and  ths  decree  of  the  court 
behw  ie  affirmed. 


oovenants,  in  ease  of  a  detootive  tttle,  oannot  be 
relieved  against  payment  of  the  puzdhan  money; 
his  remedy  is  on  the  oovemuits  In  hJfl  deed.  Fatton 
y.  Taylor,  46  U.  &  7  How.  las,  12  L.  ed.  687 :  Noonan 
V.  Braley,  07  U.  8.  2  Blaok,  488, 17  L.  ed.  278;  Eng- 
lish v.  Tbomasioii,  82  Ky.  280,  citing  Miller  v.  Long, 
8  A  K.  ICarsb.  1178;  Gale  ▼.  Oom.  8  J.  J.  Marsh. 688: 
OampbeU  v.  Whittlngham,  6  J.  J.  Marsh.  96;  Simp- 
son V.  Hawkins,  1  Dana,  808;  O^lor  v.  Lyon,  2 
Dana,  270 ;  Duvall  v.  Faxker,  2  Duvall,  182 :  Trumbo 
V.  Lookridge,  4  Bush,  415 ;  Upehaw  v.  Debow,  7 
Bush,  442;  Murtfeldt  v.  New  York,  W.  &  ft  a  B. 
Oo.  8  Cent  Bep.  418, 102  K.  T.  708w 

Where  title  fails  the  remedy  is  on  oovenants  in 
the  deed.  See  noUt  to  Kansas  City  Land  Oo.  v. 
Hill  (Tton.)  6  L.  R.  ▲.  47 ;  Moore  v.  Williams  (N.  Y.) 
5  L.  R.  A.  664. 

But  if  lie  has  been  evicted  by  paramount  title,  if 
the  vendor  was  guilty  of  fraud  or  knew  he  had  no 
title,  damages  may  be  measured  by  the  ordinaiy 
rule  of  compensation  for  the  injury  suffered,  and 
include  reimbursement  for  improvements  by  the 
vendee.    Briokson  v.  Bennet,  88  Minn.  820. 

See,  as  to  ordinary  rule  of  compensation  applied 
in  cases  of  breach  of  contract  and  of  fraud.  Bush 
V.  Cole,  28  N.  Y.  261 ;  Pumpelly  v.  Phelps,  40  N.  Y. 
68 ;  Burr  v.  Todd,  41  Pa.  206 ;  Hammond  v.  Hannin, 
21  Mich.  874 ;  Dustin  v.  Newcomer,  8  Ohio,  48;  Drake 
v.Baker,84N.J.L.  868;  Martin  v.  Wright, 21  Oa. 
604;  Kirkpatrick  v.  Downing,  68  Mo.  82;  Lewis  v. 
Lee,  15  Ind.  408:  Morgan  v.  Steams,  40GaL  484;  Tracy 
V.  Gunn,  29  Kan.  606;  Sweem  v.  Steele,  6  Iowa,  862; 
Oeranlt  y.  Anderson,  2  Bibb,  548;  Bngel  v.  Fitch, 
L.  H.  8  Q.  &  314;  Hopkins  v.  Graiebrook,  6  Bam* 
A  C.  81 ;  Plumer  v.  Simonton,  10  IT.  0.  Q.  B.  280. 

Upon  an  oral  agreement  to  sell  land  where  money 
was  paid,  and  it  was  agreed  that  the  purchaser 
should  make  a  mortgage  for  the  balance,  which 
subsequently  the  vendor  refused  to  accept,  the 
contract  was  void  under  the  Statute  of  Ftauds,  and 
the  purchaser  was  entitled  to  recover  the  money 
paid.  Welch  v.  Darling,  8  New  Bng.  Bep.  468,  68 
Vt.186. 

But  where  a  parol  contract  for  the  sale  of  land 
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upon  which  money  has  been  paid  is  repudiated,  the 
vendor  Is  required  to  return  the  money,  for  be  wfll 
not  be  allowed  to  retain  both  the  money  and  the 
land.   Oade  V.  Davis,  06  N.  a  188. 

Where  the  contract  provides  for  tiie  vendee  tak- 
ing possession,  his  remedy.  In  case  the  tttle  of  the 
vendor  fails,  or  he  is  unable  to  make  a  cooveyanoe 
as  stipulated  in  the  contract,  is  to  resdnd,  or  offer 
to  rescind,  the  contract,  to  restore  the  poMcssinn, 
and  recover  back  the  money  paid.  Gates  v.  Mo- 
Lean,  70  Oal.  42. 

If  the  vendee  elects  to  retain  the  property,  and 
not  to  rescind,  he  can  do  so  only  on  condition  that 
he  pay  the  purchase  money  and  interest,  according 
to  the  contract,  and  receive  such  title  aa  the  ven- 
dor is  able  to  give,  ibid.,  citing  Taft  v.  Kenel,  18 
Wis.  278;  McTndoe  v.  Morman,  26  Wis.  688. 

Taking  possession  of  property  before  oonveyanoe 
does  not  deprive  vendee  of  the  right  to  reltnquish 
the  property,  if  the  vendor  could  not  make  a  title 
or  neglected  to  do  so.  Bank  of  Oolnmbia  ▼.  Hag- 
ner,  26  U.  &  1  Pet  466. 7  L.  ed.  218. 

Where  the  vendor  Iwd  put  it  out  of  his  power,  by 
deeding  away  the  land  to  another,  to  perform  oo 
his  part,  the  vendee  may  treat  the  contract  as 
broken  and  recover  back  the  money  paid  by  him. 
Weaver  v.  Atoheson,  8  West  Bep.  704, 66  Mioh.  286. 

If  a  vendee  purchases  a  better  title,  there  being 
no  fraud,  he  can  compel  the  vendor  to  refund  only 
the  amount  paid  for  the  better  title.  Bosh  v.  Mar- 
shall, 47  U.  S.  0  How.  284, 12  L.  ed.  4«0. 

A  vendee  in  possession  under  a  contmcc  of  pur- 
chase or  a  deed  with  covenants  cannot  reclaim  tiw 
purchase  money  already  paid,  to  be  held  aa  seeui^ 
ity  for  the  completion  or  protection  of  hJa  title. 
Befeld  v.  Woodfolk,  68U.  S.22  How.SlS.  ieL.ed.83a 

A  purchaser  of  real  property  has  no  remedy  oo 
the  ground  of  failure  of  title  if  he  haa  taken  no 
covenants  to  secure  the  title.  See  note  to  Kansas 
Olty  Land  Oo.  v.  Hill  (TennJ  6  L.  B.  A.  46. 

Belief  is  obtainable  only  in  cases  of  frand.  Be- 
feld V.  Woodf oik,  68  U.  S.  28  How.  818, 1«  U  ed.  8Sa 
See Patton T.Taylor, 48 U.&  7  How.ltt,l2  L.  ed. 
687. 
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ILLmOIB  SUPREME  COUBT. 


CONSOLIDATED  COAL  CO.  of  St.  Louis, 
Appt., 

V, 

James  D.  BAKER,  Tressurar  of  St   CIaIi 
Oountj. 

( BL ) 

1.  The  OB*  ol^Mtlac  to  »  tez  hmm  ihm 
hmdma  of  flhowiiiir  A^e^  wUeh  wlU 
Avoid  !«•  orwhldhwIlTertabUsh  Ito  UtafsUty, 

I  IftthssbeaBietoTiiedlnooiifOrinttirtothe  stat- 
utory requlranients.  Tbe  ooUeotinr  oflloen  oan- 
Dot  be  oompelled.  In  the  Oist  tostanoe,  to  f  ornlsh 
eyldenoe  of  its  vallcllty. 

«•  Thori«fattoooftlaBdml»««]alnthelr 
natural  state  oan  be  se^eved  from  the  owneiahJlp 
of  the  laud  by  a  oontract  m  as  to  subject  to  taxa- 
tion the  property  thereby  acquired. 

tUmof  coAlorothor  aslaorala  from  the 
ownership  of  the  land  to  not  prohibited  by  Ber. 
8tat^  chap.  VKK  requirlnir  real  property  contain- 
ing minerals  to  be  nUued  at  the  price  for  which 
it  would  sell  inoludinff  the  minerals. 

(January  M.inu 

APPEAL  by  defendant  from  a  Jadgment  of 
the  County  Court  for  St.  Clair  County  io 
favor  of  plalDtiff  In  a  proceeding  to  collect  cer- 
tain taxes  alleged  to  be  delinquent.    Affirmed, 

The  facts  are  stated  In  the  opinion. 
V  Mr.  Ch»rlo«  W.  Thonas  for  appellant. 
Mr.  H«  W.  8oh»olbr  for  appellee. 


«/l,  deliyered  the  opinion  of  the 
eourt: 

This  was  an  application  to  the  County  Court 
of  St.  Clair  County  \(j  the  County  Treasurer 
<A  that  county  fcv  Judgment  for  delinquent 
taxes  for  the  year  1880.  The  assessor  of  the 
township  in  which  the  proper^  was  situate 
and  aneasable  had  returned  hn  assessment, 
conformably  to  law,  of  five  tracts  of  land,  as- 
sessing one  of  said  tracts  in  the  name  of  Louis 
Fuchs ;  one  in  the  name  of  Francois  Louis ; 
one  in  the  names  of  F.  Schmissrun  and  L.  De 
Eum;  one  in  the  name  of  CasM*  Bertelsman : 
and  one  in  the  name  of  Marsh  Ward ;  and  had 
also  returned  an  assessment  in  the  name  of  ap- 
pellant "for  the  coal  under"  the  same  lands,-- 
upon  which  sereral  assessments  taxes  had  been 
extended  by  the  proper  oiBcer.  It  appears  that 
the  taxes  extended  upon  the  assessment  of  the 
lands  had  been  paid,  but  the  taxes  upon  the 
assessment  of  the  coal  underlying  the  same  had 
become  delinquent,  and  Judgment  was  asked 
for  in  this  proceeding.  Appellant  appeared  hi 
the  county  court,  and  filed  the  following  ob- 
jecdons  to  the  rendition  of  judgment,  to  wit : 
*M)  The  coal  is  not  assessable  separately  from 
the  land  in  which  it  lies;  and  (2)  the  taxes  have 
been  paid  <»  the  land  in  which  the  coal  lies, 
and  that  the  land  was  assessed  without  except- 
ing the  coal."  The  court,  upon  consideration 
of  the  endence,  overruled  the  objections,  and 
rendered  judgment  for  said  Uxes,  and  the  Con- 
solidated Coal  Company  of  8t  Louis  prose- 
cutes this  appeal 
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It  is  insisted  (1)  that  the  burden  was  upon 
the  collector  to  show  that  the  owners  of  the 
land  had  in  some  way  sold  and  conveyed  the 
ooal  underlying  their  lands  respectively,  and, 
havioff  failed  to  do  so,  the  objections  should 
have  Men  sustained.  We  are  unable  to  con- 
cur in  this  view.  The  assessment  was  intro- 
duced in  evidence,  and  the  assessor  called  as  a 
witness,  who  testified  that,  in  making  the  as- 
sessment, he  decreased  the  value  placed  upon 
the  land  by  the  amount  he  placed  upon  the 
coal,  and  that  "  the  superintendent  of  ob- 
jector's mines,  on  the  premises  in  which  the 
coal  is  situated,  told  me  the  number  of  acres  in 
each  tract  yet  unmined,  and  I  followed  his 
statement"  in  making  the  assessment.  The 
collector's  return  of  the  delinquent  list,  with 
statutory  notice  and  proof  of  publication, 
prima  facie  entitles  the  collector  to  Judgment 
for  the  tax  returned  as  delinquent.  The  pre- 
sumption is  that  the  assessor,  and  other  officers 
chaiged  with  the  levy  and  collection  of  taxes, 
have  done  their  duty,  and  have  not  made  an 
illegal  assessment  or  retumed  an  illecal  tax 
deluquent.  We  have  repeatedly  held  that  the 
burden  of  showing  such  matters  as  would  avoid 
the  tax  or  establSh  its  illegality  is  upon  the 

SBrson  objecting  thereto.  Moott  v.  PeiplU,  ld8 
1.  646.  ft  West.  Rep.  769;  Buthcm  v.  P^ 
pie,  67  ni.  414:  Pike  v.  PeopU,  84  Dl.  aO  ;  Mix 
V.  Fisopie,  81  111.  118;  C^iniguy  v.  Pleeple,  78 
ni.  570;  BraekeU  v.  I^opU,  115  Dl.  89, 1  West. 
Rep.  616. 

When  the  return  of  the  collector  is  in  con- 
formity with  the  Statute,  the  presumption  of 
the  regularity  of  the  assessment  and  the  valid- 
ity of  the  tax  is  indulged  until  facts  are  shown 
that  impeach  its  legality.  Here  the  tax  was 
retumea  delinquent  ag^nst  the  coal  under- 
lying the  several  tracts  named,  and  the  pre- 
sumption must  obtain  that  it  was  properly  so 
assessed  and  retumed  until  the  contrary  is 
made  to  appear.  It  was  peculiarly  within  the 
power  of  the  objector  to  show  the  fact;  and  if, 
for  any  reason  not  appearing  on  the  face  of  the 
return  of  the  collector,  the  tax  was  improperly 
assessed,  or  was  invalid,  the  burden  was  upon 
the  objector  to  establish  it. 

It  is  insisted,  however,  that  under  the  Rev- 
enue Laws  of  this  State,  coal  and  other  sub- 
stances which,  in  their  natural  state  and  eittte 
are  part  of  the  realty,  cannot  be  so  severed 
from  the  ownership  of  the  land,  or  the  land 
itself,  as  to  become  separately  taxable,  and  that 
therefore  the  assessment  made  upon  the  coal 
underlying  these  lands  is  void;  that  the  land 
having  been  assessed  to  the  several  owners 
thereof,  and  the  taxes  thereon  duly  paid,  there 
was  no  further  liability  because  of  any  sub- 
stance upon  or  forming  part  of  the  land.  The 
4th  section  of  the  Revenue  Act  (chap.  120,  Rev. 
Stat.)  provides:  "Real  property  shall  be  valued 
as  follows:  FKret  Each  tract  or  lot  of  real 
property  shall  be  valued  at  its  fair  caA  value, 
estimated  at  the  price  it  would  bring  at  a  fair, 
voluntary  sale.  Seeand,  Taxable  leasehold  es- 
tates shall  be  valued  at  such  a  price  as  they 
would  brinff  at  a  fair,  voluntary  sale  for  cash. 

.  .  .  Ihmrth.  In  valuing  any  real  prop- 
erty on  which  there  is  coal  or  other  mine,  or 
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stone  or  other  quarry,  the  same  shall  be  valued 
at  such  A  price  as  such  property,  including  the 
mine  or  quarry,  would  sell  at  a  fair,  voluntary 
sale  for  ^ahr  And  it  is  insisted  that  therefore, 
for  the  purposes  of  taxation,  there  can  be  no 
severance  of  the  mine  from  the  land,  but,  as 
before  said,  the  value  of  the  mine  must  be  in- 
cluded in  the  valuation  of  the  land,  however 
separated  by  contract,  or  severally  held  and 
owned.  Section  1  of  article  9  of  the  Constitu- 
tion of  this  State  provides  "that  the  General 
Assembly  shall  provide  such  revenue  as  may 
be  needful  by  levyine  a  tax  by  valuation,  so 
that  every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his,  her  or  its 
property."  Construing  the  provisions  of  the 
Revenue  Law  quoted,  and  in  the  light  of  this 
provision  of  the  Constitution,  it  would  seem 
that  the  Question  was  whether  appeUant  had, 
or  could  have  held,  by  deed  of  conveyance  or 
lease,  such  an  interest  in  the  coal  underlying 
these  lands  as  would  be  property  and  assessable 
as  land.  By  the  Statute  of  x^ew  York  the  term 
"land,"  as  used  in  the  law  relating  to  property 
liable  to  taxation,  etc.,  is,  by  statute,  to  be 
construed  "to  include  the  land  itself ,  including 
land  and  water;  all  buildings  and  other  articles 
erected  upon  or  affixed  to  the  same;  all  trees 
and  underwood  growing  thereon;  and^all  mines, 
minerals,  quarries  and  fossils  in  and  under  the 
same." 

In  8mvth  v.  Matfor,  68  N.  Y.  652,  it  was  held 
thf^t,  under  the  definition  of  land  thus  given, 
"one  may  be  taxed  as  owner  of  the  fee  of  the 
land,  and  another  for  the  trees,  buildings  and 
other  structures  thereon,  and  the  mineials  and 
quarries  therein."  And  it  was  there  held  that 
a  pier  built  upon  the  land  of  the  city  by  the 
appellant.  Smith,  was  real  estate,  within  the 
meaning  of  the  statute,  and  taxable  as  such, 
althougn  built  upon  the  land  of  another. 

So,  in  People  v.  Oaseity,  46  N.  Y.  46,  when 
the  question  was  as  to  the  risht  to  tax  the 
track  of  a  street  railway,  placed  in  the  streets 
of  a  dty,  as  land,  it  was  held  to  be  land,within 
the  Statute.  The  ground  was  then  taken  that 
it  was  not  real  estate,  but  the  court,  by  Folger, 
J.,  said:  "The  Statute  means,  for  its  purpose, 
to  make  two  general  divisions  of  property— one 
all  lands,  another  all  personal  property;  and 
then,  to  be  more  definite,  it  declares  that  b 
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'land'  is  meant  the  'earth'  itself,  and  also  all 
buildings  and  other  articles  erected  upon  or 
afiixed  to  the  same.  We  do  not  think  that, 
when  buildings  or  other  articles  are  erected  up- 
on or  affixed  to  the  earth,  they  are  not,  in  the 
view  of  the  Statute,  land,  unless  held  and 
owned  in  connection  with  the  ownership  of  the 
fee  in  the  soil  We  are  of  opinion  that  the 
Statute  means  that  such  an  interest  in  real  es- 
tate as  will  protect  the  erection  or  affixing 
thereon,  and  the  possession  of  the  fixtures,  will 
bring  such  building  and  fixtures  within  the 
term  '  lands,'  and  hold  them  to  assessment  as 
the  land  of  whomsoever  has  that  Interest  in 
the  real  estate,  and  owns  and  possesses  the 
buildings  and  fixtures."  See  also  People  v. 
Taxee  A  Asteeements  Comre.  10  Hun,  207; 
People  V.  Brooklyn  Board  of  Aueuore,  98  N.  Y. 
808.  In  the  latter  case  it  was  expressly  ruled 
that  it  was  competent  for  the  parties  ov  con- 
tract to  regulate  their  several  interests  in  the 
real  estate,  so  that  one  might  own  the  buildings 
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and  the  other -the  fee,  and  holding  that  the 
buildings,  in  such  case,  were  properly  assessed 
as  land.  We  do  not  deem  it  necessary  to  ex- 
tend this  opinion  by  citation  from  other  courts. 
Our  Statute  provides  that  in  valuing  lands  on 
which  there  is  coal  or  other  mine,  or  stone  or 
other  quarry,  the  price  and  value  of  such  mine 
or  quarry  shall  be  included.  This  necessarily 
means  a  valuation  of  the  mine  or  quarry,  and,  if 
there  is  no  division  of  ownership,  it  will  all 
properly  be  assessed  with  the  fee.  It  is,  bow- 
ever,  a  matter  of  common  knowledge,  that  the 
coal  underlying  lands  are  conveyed  by 
deed  or  other  mstrument  so  as  to  vest  the 
coal,  with  right  of  mining  the  same,  in  another 
than  the  owner  of  the  fee.  Ordinarily,  per- 
haps, there  is  an  absolute  conveyance  of  the 
coal  or  other  mineral,  with  a  le^se  of  sufficient 
of  the  surface  for  shafts.etc. ,  at  which  to  deliver 
the  coal  from  the  mine,  or  it  mav  be  mined  by 
entries  from  other  adjacent  lands  without  en- 
tering upon  the  surface  of  the  particular  tract 
of  land  upon  which  the  coal  is  situated.  The 
grant  is  more  than  a  mere  license  to  enter  and 
mine  the  coal.  It  is  a  conveyance  of  the  coal 
itself  as  it  lies  impacted  between  the  strata  of 
stone,  slate  or  clay,  in  a  state  of  nature.  The 
title  passes  to  it  as  property.  It  is  true  its 
value  must  be  added  to  the  valuation  of  the 
land,  but  it  by  no  means  follows  that  it  must  be 
assessed  with  it.  The  parties  have  created  two 
distinct  properties  in  the  same  land,  one  hold- 
ing one  property  right  in  the  land,  and  the 
other  a  distinctively  separate  property  interest 
therein.  The  Statute,  as  beforesaid,  when  read 
in  view  of  the  constitutional  provision  quoted, 
would  regard  the  assessment  to  be  made  in  the 
name  of  the  persons  or  corporations  holding 
such  property  interests  in  the  land.  True,  the 
total  assessment  must  equal  the  value  of  the 
land  augmented  by  the  value  of  the  coal  or 
mine,  but  the  assessment  of  each  should  be 
made  separately,  according  to  the  several  hold- 
ings, to  the  end  that  each  "shall  pay  a  tax  in 
proportion  to  the  value  of  his,  her  or  its  prop- 
erty." The  coal  thus  conveyed  or  reserved  by 
the  grantors  of  the  land  is  not  personal  prop- 
erty, and  cannot  be  until  it  is  severed.  By  the 
conveyance  of  it,  an  interest  in  the  land  itself 
passes  to  the  grantee  the  ownership  of  portions 
of  the  constituents  of  the  land,  and  falls  within 
the  designation  of  real  estate  for  the  purposes  of 
taxation.  This  question  was  before  us  in  Meoor 
V.  Patey  (III.)  24  N.  E.  Rep.  973,  and  we  there 
held  that  where  the  grantor  had  reserved  from 
the  conveyance  the  coal,  etc.,  underlying  the 
land  conveyed,  it.  was  properly  assessea  for 
taxation  separately.  This  holding  is  criticized 
by  counsel,  and  we  have  been  thereby  led  Into 
the  foregoing  discussion.  In  that  case,  after 
quoting  the  provision  of  the  Constitution  here- 
inbefore quoted,  we  said:  "We  think  it  clear 
that  the  mining  right  to  the  coal  and  minerals 
reserved  in  the  deSls  and  contracts  must  be  re- 
garded as  property,  within  the  meaning  of  the 
foregoing  provision."  That  case  is,  as  we 
have  seen,  supported  by  abundant  authority, 
and,  upon  careful  reconsideration  of  the  ques- 
tion, we  are  fully  satisfied  with  the  principle 
then  announced. 

The  judgment  of  ths  County  Ckmrtin  thitcam 
wa$  fully  warraniedf  and  muH  be  afkrmed. 


1801. 


Haybb  v.  Towh  of  Htbb  Pahk. 
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1.   A  telegraph  wire  aero—  a  h^flxwrn^p 

hangbag  so  low  as  to  cause  an  injury  to  a  travel- 
er. Is  a  defect  for  which  the  town  is  UaDle  If  It 
had  or  otijrht  to  have  had  notice  thereof. 
8«  The  oo-operatioa  of  the  aet  of  a 
trawelery  who  is  not  aruUty  of  negligence  or 
any  wrongful  act,  with  a  defect  in  a  highway  in 
causing  an  injury  to  another  traveler,  will  not 
relieve  the  town  from  Uabflity. 

(MayUi,l89L; 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Norfolk  County  (Lath- 
rop,  J,)  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's neflrligentlv  permitting  a  defect  to  remain 
in  a  public  highway,  in  which  a  verdict  was 
directed  to  be  returned  in  favor  of  defendant. 
Sustained. 

The  facts  sufficiently  appear  in  the  opinion. 

J/ectr».  Elisha  Greenhood  and  F.  W. 
Murphy t  for  plaintiff: . 

That  the  condition  of  thinn  immediately 
created  by  the  falling  wires,  and  to  which  im- 
mediate condition  plaintiff's  accident  was  at- 
tributable, was  due  to  the  careless  indifference 
of  the  town  officers,  could  be  fairly  inferred 
from  the  evidence. 

Day  V.  MiJprd,  6  Allen,  98;  DraJce  v.  La%oeU, 
18  Met.  202;  lV«rt  v.  Lynn,  110  Mass.  614. 

The  wires  were  a  defect  in  or  upon  the  high- 
way from  the  time  that  they  were  liable  to  fall 
by  the  ordinary  action  of  the  elements. 

Day  V.  MiCford,  iupra;  Hmnmm  v.  Next 
Haven,  84  Conn.  143. 

The  bare  fact  that  the  street  was  wide  and 
smooth  enough  for  travel  does  not  satisfy  the 
Sutute. 

Munson  v.  Derby,  87  Conn.  208. 

Anything  in  the  condition  of  a  highway 
which  renders  it  unsafe  or  inconvenient  or  is  a 
menace  to  ordinary  travel  is  a  defect 

Barber  v.  BotOmry,  11  Allen,  818,  820. 

The  Town  was  bound  to  see  that  the  high- 
way was  safe  and  convenient  for  travel  there- 
on, in  the  light  of  such  conditions  as  are 
natural  and  likely  to  occur. 

Undtey  v.  DanviUe,  45  Yt.  72. 

A  town  has  the  power  and  it  is  its  duty  to 
see  that  there  shall  be  no  structure  or  physical 
thing  upon  or  over  the  highway,  and  that  no 
object  which  is  not  an  incident  of  a  building, 
shall  be  in,  upon,  near  or  over  the  traveled 
part  of  the  highway,  which  obstructs  or  hin- 
ders one  in  the  use  of  the  highway,  or  which 
from  its  position  or  character  or  lack  of  sup- 
port is  likely  to  become  such  an  obstruction, 
nindrance  or  nuisance  to  travel;  and  any  such 
structure  or  object  causing  damage  may  be  a 
defect. 


KoTB.—OODtrltmtory  negligence;  efleot  of  co- 
operating causea  of  injury  to  the  pemn.   See 
Smltbwiok  V.  Hall,  pott,  -. 
ldL.R.A. 


Day  V.  MUford,  eupra;  Bmi  v.  Bmton,  1  New 
Eng.  Rep.  6&,  141  Mass.  180;  Sewieon  v.  New 
Eaten  and  Drake  v.  LoteeU,  eupra;  TaXM  v. 
Taunton,  1  New  Eng.  Rep.  616, 140  Mass.  552; 
Jonee  v.  Sew  Hatm^  Coon.  10;  Weat  v.  Ijynn, 
mi/pra. 

It  is  of  no  consequence  that  the  immediate 
physical  condition  arose  from  natural  and  gen- 
eral causes  over  which  the  Town  had  no  con- 
trol, such  as  storms,  accident  or  gradual  change, 
if  the  Town  was  already  chargeable  with  per- 
mitting to  exist  such  a  previous  condition  as, 
with  the  aid  of  such  causes,  would  be  likely  to 
produce  such  immediate  condition. 

BUUnge  v.  Wareeeter,  102  Mass.  820, 888;  Day 
V.  Milord,  eupra;  Qrigory  v.  Adame^  14  Gray, 
242;  Lindiey  v.  DanviUe,  45  Vt  72;  Cheney  v. 
Bifegate,  56  Vt.  400. 

The  innocent  shifting  of  the  position  of  the 
wires  by  Rogers  was  no  more  the  cause  or  one 
of  the  efficient  causes  of  the  accident,  than 
would  have  been  the  force  of  gravitation  or 
the  force  of  the  elements  working  horixontally 
or  perpendicularly. 

Saliilniry  v.  Herehenroder,  106  Mass.  458; 
Day  V.  MUfard,  5  Allen,  08;  Drake  v.  LoweU, 
18  Met  202;  DieHnmn  v.  Bayte,  17  Pick.  78; 
Woodward  y.Abom.  86  Me.  271;  Barnard  v. 
Poor,  21  Pick.  878;  Pittdmrffh  v.  Qrier,  22  Pa. 
54;  8eott  y.  Hunter,  Id.  102;  Jhflaek  v.  Pioche, 
85  Cal.  416,  428. 

The  fact  that  an  accident  such  as  is  natural, 
and  reasonably  to  be  anticipated  and  guarded 
against  by  the  Town,  in  some  way  contributed 
to  the  injury,  is  no  defense  to  the  Town,  and 
does  not,  as  a  matter  of  law,  prove  that  the  de- 
fect was  not  the  direct,  sufficient  and  sole  cause 
of  the  injury. 

Maeea/rty  v.  Brookline,  114  Mass.  527;  Cueh- 
ing  V.  Bedford,  125  Mass.  526,  520;  Palmer  v. 
Andawr,  2  Cush.  600;  8tone  v.  Huhbardeton,  100 
Mass.  40;  BemU  v.  Arlington,  114  Mass.  507. 

The  negligence  of  the  Town  was  the  prox- 
imate cause  of  the  plaintiff's  accident. 

Flagg  v.  Hudson,  2  New  Eng.  Rep.  652,  142 
Mass.  280;  Stieh/koi  v.  Maidstone,  80  Vt.  788. 

Assuming  that  Rogers'  act  had  something  to 
do  with  the  accident,  and  that  it  was  compe- 
tent for  the  jury  to  find  that  it  was  an  unin- 
tentional act,  not  attributable  to  his  careless- 
ness, it  was  an  accident  which  was  not  an 
efficient,  independent  cause,  conspiring  with 
the  defect,  but,  on  the  contrary,  was  a  natural 
and  ordinary  incident  of  the  defect  itself,  be- 
hind which  the  Town  cannot  shield  itself. 

Alger  v.  Lowell,  8  Allen,  402;  Maccarty  v. 
Brookline,  supra;  Marble  v.  Worcester,  4  Gray, 
805,  400;  Hunt  v.  PoxonaL  0  Vt.  411;  Fletcher 
V.  Barnet,  43  Vt  102;  Hodge  v.  Bennington,  48 
Vt.  450;  Kelsey  v.  Olover,  15  Vt.  708.  See 
Flagg  v.  Hudson,  supra;  Lund  v.  Tyngsboro,  11 
Cush.  568;  Sears  v.  Dennis,  105  Mass.  810; 
Btiekney  v.  Maidstone,  80  Vt.  788;  Emporia  v. 
Schmidling,  88  Kan.  485;  Chicago  v.  Schmidt, 
107  111.  186. 

Meaere,  Jajnes  E.  Cotter  and  Ch«rles 
F.  Jenneyy  for  defendant: 

The  evidence  did  not  show  a  defect  within 
the  meaning  of  Pub.  Stat.,  chap.  52,  g  18. 

Keith  V.  Eaeton,  2  Allen,  662;  Barber  v.  Box- 
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bury,  11  Allen,  818;  Pratt  y.Wejfmauth,  6  New 
Eng.  Rep.  671,  147  Mass.  245. 

A  defect,  or  a  want  of  repair,  ii  either  inert 
matter  in  incumberlnff  the  highway  upon  or 
OTor  it,  or  structaial  defect  enaangering  pub- 
lic travel. 

Davii  ▼.  Bangor,  42  Me.  622. 

Such  a  state  of  repair  in  a  road  as  would 
free  a  town  from  exposure  to  indictment  and 
conviction  would  protect  it  also  against  a  claim 
for  damages  for  an  injury  sustained  by  an  in- 
dividual while  traveling  thereon. 

HerriU  v.  Mampdm,  26  Me.  284;  Howard  v. 
yorth  Bridffmoater,  16  Pic^.  189;  Hixon  v. 
LoweU,  18  Gray.  69. 

A  pUiintiif  cannot  recover  unless  the  defect 
is  the  sole  cause  of  the  injury.  Where  this  fol- 
lows from  a  defect  united  with  some  distinct, 
efficient,  concurring  cause,  without  which  it 
would  not  have  happened,  unless  as  suggested 
by  ChitfJvstiee  Shaw  in  Marble  v.  Woreea^, 
4  Gray,  896,  such  concurring  cause  is  pure  ac- 
cident, the  plaintiff  cannot  recover. 

BavM  V.  Loutdl,  7  Gray,  100;  K%dd0r  v. 
Dufuttable,  Id.  104;  Luom  v.  BrookUns,  119 
Mass.  491. 

Holmest  «^m  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for  per- 
sonal inluries  alleged  to  have  been  caused  by  a 
defect  m  the  highway.  The  alleged  defect 
was  a  telegraph  wire  which  sloped  down  from 
a  house  to  which  it  was  fastened  and  lay  across 
the  highway.  Whether  the  wire  was  broken 
before  the  ume  of  the  accident,  or  whether  it 
still  was  attached  on  the  other  side  of  the  way 
to  another  house  five  or  six  hundred  feet  away 
from  the  one  first  mentioned,  is  not  very  clear 
and  is  not  material.  The  only  support  which 
there  had  been  between  these  two  points  was  a 
bracket  on  a  pole  (in  the  road  as  we  under- 
stand) and  this  had  been  gone  for  about  a 
week.  There  was  evidence  that  the  wire  was 
down  within  a  foot  of  the  ground  the  night 
before.  The  wire  was  caught  in  the  wheels 
of  a   wagon  which  was  coming  toward  the 

glaintiff  and  he  was  hurt  in  bending  back  in 
is  seat  in  order  to  get  under  the  wire  as  it 
reached  him.  He  saw  the  wfare  approaching 
when  it  was  fifty  feet  ahead  and  called  to  the 
other  driver,  but  the  other  driver  paid  no  atten- 
tion and  might  have  been  found  not  to  have 
heard  the  plaintiif.  In  view  of  the  possible 
expectations  of  the  plaintiff  that  the  other  man 
was  to  stop,  and  his  testimony  as  to  the  short- 
ness of  the  time,  the  speed,  his  inability  to 
turn  out  or  to  change  his  seat,  etc.,  we  cannot 
say  that  the  Jury  might  not  have  been  war- 
ranted in  finding  that  he  used  due  care. 

It  is  argued  that  the  wire  was  not  a  defect. 
But  it  was  fixed  at  one  end,  at  least,  and  Uie 
Jury  miffht  have  found  that  it  came  down  to 
the  roaain  such  a  way  as  permanently  to-  ob- 
struct travel  so  that  it  resembled  "a  barrier 
fixed  or  stretched  across  the  way,"  which  was 
admitted  to  be  a  defect,  rather  than  the  rope 
of  a  derrick  being  moved  by  third  persons,  for 
which  the  city  was  held  not  to  be  liable  in 
Bari)er  v.  Boxhurtf,  11  Allen,  818,  820;  /^vnM 
V.  Brumwiek.  21  Me.  29.  The  Jury  might 
have  inferred  from  the  length  of  tune  that  the 
12li.It.A. 


wire  bad  been  down  that  the  Town  had  or 
ought  to  have  bad  notice  of  the  defect 

The  main  argument  for  the  defendant  is  that 
whether  the  wire  was  a  defect  or  not  it  was 
not  the  sole  cause  of  the  injury,  but  that  the 
conduct  of  the  driver  of  the  other  wuN>n  C(mi- 
curredin  bringing  about  the  plaintUTs  hurt. 
If  in  the  opinion  of  the  Jury  the  other  driver 
was  negligent  as  towards  the  plaintiff,  and 
thus  hid  a  hand  in  causing  the  injury,  no 
doubt  the  plainUft  cannot  recover.  Kidder  v. 
Dunstable,  7  Gray,  104;  Pmit  v.  We^mntth,  147 
Mass.  246,  268,  6  New  Eng.  Rep.  671.  But 
the  Jury  might  have  found  that  the  other 
driver  was  not  negligent,  and  indeed  that  until 
it  was  too  late  he  was  wholly  unaware  of  his 
entanglement,  or  that  there  was  a  wire  in  the 
road  at  all.  If  so  his  cooperation  stood  on  no 
different  footing  from  the  force  of  gravitation. 

A  town  is  not  exonetated  beomse  other 
causes  co-operate  with  the  defect;  if  it  were  it 
never  woi^ld  be  liable.  Human  causes  stand 
no  differently  from  any  others  merely  as  such. 
The  limit  of  the  statutory  liability  of  towns  is 
only  the  strictest  form  of  the  limit  of  the  Uabfl- 
ity  of  wrong^loers,  to  an  extent  not  vet,  per- 
haps, exactly  determined.  Wrong-doers  are 
presumed  not  to  contemplate  wrong-doing  by 
others  unless  they  are  shown  in  fact  and  actu- 
ally to  have  contemplated  It.  Thereforo  gen- 
erally they  are  not  liable  if  another  vrrong- 
doer  intervenes  between  their  act  and  the  re- 
sult. Taeker  v.  Stanle^f  (Mass.)  Jan.  12, 1891. 
But  the  mere  fact  that  another  human  being 
intervenes  is  not  enough.  Elmer  v.  Keetenden, 
161  Mass.  869.  862,  8&,  6  L.  R  A.  724;  Car- 
ney v,  Shanly,  107  Mass.  668,  681;  Carter  v. 
Toume,  98  Mlass.  667;  McDonald  v.  SnelUng,  14 
Allen,  290,  296.  His  intervention  is  important, 
not  ^a  cause,  but  qita  wrong-doer.  In  the 
case  of  towns  sued  for  a  def ect In  the  highway 
the  wrongful  acts  of  the  third  person  need  not 
intervene  subseauentl  v»  It  is  enough  that  it  co- 
operates with  the  defect  at  the  moment:  but 
the  ininciple  is  the  same.  It  is  because  ttie  act 
1b  wrongful  (including  under  this  head  negU- 

Since),  not  because  it  is  a  concurring  cause, 
at  tne  defendant  escapes.  If  the  act  which 
concurs  with  the  defect  in  producing  the  re- 
sult complained  of  is  innocent  and  Is  of  a  kind 
which  the  defendant  is  bound  to  expect  and  to 
provide  for,  such,  for  instance,  as  another 
man's  driving  upon  the  road,  the  Jury  may 
find  against  £e  town  as  weU  as  when  a  partic- 
ular stiate  of  the  weather  Is  a  concurrent  cause. 
Flagg  v.  Hudeon,  142  Mass.  280,  2  New  £Bg. 
Rep.  662.  It  can  make  no  difference  whether 
the  defect  brings  the  plaintiff  into  contact  with 
the  innocent  vehicle,  as  in  FioQg  v.  Hudson,  or 
the  innocent  vehicle  brings  the  plaintilf  into 
contact  with  the  defect,  as  the  Jury  might  find 
to  have  been  the  fact  here.  The  act  of  tiie 
third  party  is  equally  necessaiy  to  the  result, 
and  is  equally  innocent  in  the  two  cases.  We 
will  add  that  there  is  no  question  before  us  of 
remoteness  in  the  sense  discussed  in  Mdftle  v. 
Worcester,  4  Gray,  896»  and  McDonald  v.  Snel- 
;ii}£^14Allen,  390,  292. 

The  other  objection  urged  to  the  plaintifTs 
right  to  go  the  Jury  was  that  it  did  not  appear 
that  notice  was  given  to  the  Town,  as  required 
by  statute,  within  thirty  days  of  the  aoddeat 


im. 


Pboflb,  ex  rel.  Wk0TBbn  Uitiok  Trlbgraph  Co.,  ▼.  Dolan. 
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Pab.  Stat  chap.  68,  §  19;  Stat  1888,  cbap.  86;  |  year,  which  ended  on  March  4,  1888.    If 

Stat.   1888,    cbap.   114.      By   the   plaintifTs  jury  believed  that  the  accident  happened 

testimony    the   accident   happened   on  Feb- 

niary  7,  1880.    The  notice  gave  the  same 

date.    The  town  clerk  produced  the  notice  and 

tcBtifled  solely,  as  he  said,  from  inspection 

of  a  memorandum  upon  it,  that  it  was  recdved 

on  February  6.  1880.      Another  witness  tea- 

tified  that  he  heard  of  the  accident  through 

the  notice  during  the  last  month  of  his  official 


If  the 


the  seventh,  they  necessarily  would  have  found 
tibat  the  indorsement  of  the  sixth,  as  the  day 
when  the  notice  was  received,  was  a  mistake, 
but  that  the  notice  was  received  before 
Maich4. 

We  are  of  opinion  that  the  learned  Judge 
erred  in  directing  a  verdict  for  the  defendant 

E^Mqfiions  nutainsd. 


NEW  YORK  COURT  OF  APPEALS. 


PEOPLE  of  the  State  of  New  York,  ex  rel, 

WESTERN  UNION  TELEGRAPH 

COMPANY,  Appt,, 

Edward  DOLAN  et  al,,  Assessors,  etc, 
Beepts. 

SAME,  Appi,, 

Michael  A.  TIERNEY  ei  al.,  Assessors,  etc., 
BeapU. 

SAME  e.  SAME. 

(....K.Y.....) 

la  w—wlfig  that  paort  of  a  teleipraiih 
'line**  in  any  town  for  taxes  under  Laws  11)88, 
ohap.  660,  proYldlDir  for  its  nowMsment  in  the  same 
manner  as  lands  of  residents,  its  value  as  part  of 
a  telegraph  line  in  operation  is  not  to  be  consid- 
ered, espedally  since  a  tax  on  the  business  and 
franchisee  of  the  company  is  provided  for  by  an- 
other statute,  but  the  property  actually  In  the 
town*  such  as  the  wires,  poles  and  interest  and 
easement  in  the  land  occupied,  is  to  be  assessed  at 
its  full  value. 

(AprU  14,  ma.) 

APPEALS  by  relator  from  oiders  of  the 
General  Term  of  the  Supreme  Ck>urt, 
Third  Department,  affirming  orders  of  the 
Special  Term  for  Rjeosselaer  County  quashing 
three  separate  writs  of  certiorari  by  which  re- 
lator sought  to  review  the  assessment  of  its 
property  for  taxation  by  the  Assessor  of  the 
City  of  Troy  for  the  years  1886,  1886  and 
1887,  Betersed  at  to  aeeeeement  for  1886,  Af- 
^firmed  aetothe  othere. 

The  facts  are  stated  in  the  opinion. 

M€9are.  WwLgmr  Bwmjn^^  Willard 
Browa,  duurlaa  W.  Walls  and  Edwia  A. 
Kingf  for  appellant. 

Afr.  WilUaai  J.  Roehe  for  respoudeuts. 


p  J.,  delivered  the  opinion  of  the 
court: 

We  have  lately  held  in  People  ▼.  Adanu  (N. 
Y.),  ae  N.  E.  Rep.  746.  that  a  person  under  the 
eiicamstaocea  in  which  this  relator  stood,  fail- 
ing to  appear  before  the  board  of  assessors  on 
what  is  kDown  as  "grievance  day,"  is  guilty  of 
such  laches  as  to  warrant  the  court  in  refusing 
to  grant  him  any  relief  in  the  premises.  It 
«nmciently  appears  in  this  proceeding  that  the 
relator  did  tboa  fail  to  appear  in  the  years  1885 
13  L.  R.  A. 


and  1887.  This  leaves  only  the  asaeaiment  of 
1886  open  for  inspection  and  review.  In  the 
affidavit  made  on  the  part  of  the  relator  to  pro- 
cure the  certiorari  to  review  the  assessment  for 
that  year  it  it  alleged  that  the  assessment  is  er- 
roneous and  illegal  by  reason  of  overvaluation, 
and  is  unequal,  because  made  at  a  higher  pro- 
pc^ionate  valuation  than  other  real  property 
on  the  roll.  It  is  also  alleged  that  the  actual 
value  of  the  property  of  the  relator  within  the 
limits  of  the  City  of  Troy,  and  all  fixtures 
connected  therewith,  does  not  exceed  $4,000. 
The  writ  of  certiorari  was  duly  issued,  and  the 
defendants  made  return  thereto,  and  the  issues 
were  referred  to  a  referee  to  take  testimony, 
after  which  the  matter  came  on  for  a  hearing 
before  the  court  at  special  term,  which  made 
various  findings  of  fact,  and  upon  the  merits 
quashed  the  writ.  Upon  appesJ  to  the  general 
term  that  court  affirmed  the  order  of  the  spec- 
ial term,  and  from  the  ilffirmance  the  reUtor 
has  appealed  hero.  The  court  at  special  term 
found  the  value  of  the  taxaUe  property  of  the 
defendant  listed  on  the  assessment  roll  of  Troy 
for  the  year  1886  was  at  least  $12,000.  If 
there  be  any  evidence  to  support  the  finding, 
this  court  is  concluded.  But  if  it  appear  that  in 
coming  to  that  conclusion  the  courts  below 
have  included  improper  and  illegal  elements  as 
a  basis  for  valuation,  then  an  error  of  law  has 
been  made  which  is  reviewable  here.  Upon 
the  hearing  before  the  referee  to  take  testimony, 
the  counsel  for  the  defendants,  under  the  ob- 
jection of  the  relator's  counsel,  proved  that  the 
receipts  of  the  relator's  Troy  office  were  about 
$80,000.  At  another  time,  before  the  court, 
the  counsel  for  the  defendants  objected  to 
proof  as  to  the  cost  of  setting  the  ordinary 
sized  pole  in  Troy,  because,  as  counsel  said, 
the  property  of  the  Company  was  real  estate, 
and  must  be  valued  as  a  whole.  He  also  ob- 
jected to  evidence  of  the  cost  of  freight  in 
transporting  reUtor's  poles  to  Troy,  because  it 
wsa  not  competent  to  reduce  the  value  of  the 
real  estate  in  such  manner.  He  made  the 
same  objection  to  proof  of  the  wages  of  em- 
ploy^ engaged  in  f  setting  the  poles.  The 
eleventh  finding  of  fact  by  the  court  is  that, 
"ezc^  as  appeaia  from  the  assessment  rolls  in 
said  city  f  cur  the  year  1886,  there  is  no  sufficient 
proof  of  the  actual  value  of  the  relator's  tele- 
graph property  as  it  was  then  eatablished  and 
in  operation  in  the  City  of  Troy  as  part  of  an 
extensive  system  for  transmitting  information 
and  news  by  telegraph."  In  his  opinion  at 
special  term  the  learned  judge  said:  "In  as- 
certaining the  value  of  the  real  estate  in  ques- 
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tion  it  must  be  regarded  as  a  part  of  a  whole, 
of  a  complete  telefftapb  line  in  operation.  Its 
value,  not  as  poles  and  wire  simply,  but  for 
telegraph  purposes,  and  its  position,  with  its 
connections  and  its  prodmctive  capacity,  are 
important,  if  not  controlling,  considerations." 
At  the  general  term,  in  the  opinion  delivered, 
the  learned  Judge  says  upon  this  point :  "The 
ctet  of  construction  was  by  no  means  control- 
ling as  to  the  value  of  the  relator's  property  in 
Troy.  That  was  only  an  integral  part* of  a 
great  system  which  extended  over  the  entire 
State,  and  by  itself  might  be  of  little  value,  as 
compared  with  its  value  as  a  part  of  the  entire 
svscem."  And  in  his  brief  before  this  court 
the  learned  counsel  for  the  defendants,  in  Jus- 
tifying the  valuation  placed  upon  the  relator's 
property  by  the  Assessora  and  the  court  at  spec- 
ial term,  uses  this  language:  *'In  ascertain- 
ing the  actual  value  of  such  property,  the 
Assessors  had  the  right,  and  it  was  their  duty, 
to  look  beyond  the  cost  of  spedflc  material  at 
wholesale  prices,  and  the  cost  of  the  labor,  and 
to  estimate  such  property,  not  as  an  isolated 
I>iece  of  land,  but  in  connection  with  its  posi- 
tion, its  incidents  and  the  business  and  profits 
to  be  derived  therefrom."  It  is  thus  seen  that 
it  has  been  assumed  as  a  fact  by  the  courts  be- 
low, and  it  is  conceded  by  counsel,  that  the 
defendants  pureued  the  method  above  men 
tioned  of  determining  the  value  of  the  prop- 
erty of  the  relator  in  the  City  of  Troy  for  pur- 
poses of  local  taxation.  The  question  now  to 
oe  decided  is  whether  this  method  or  system 
is  valid. 

For  the  purpose  of  fixing  the  manner  of 
assessing  what  the  Legislature  denominated 
"  certain  real  estate  of  telegraph  companies  "  it 
passed  in  the  year  1881  an  Act  (chap.  691  of 
the  Laws  of  that  year),  by^  which  it  was  pro- 
vided that  telegraph  companies  in  the  State 
should  on  a  certain  day  in  each  year  make  a 
sworn  statement  showing  the  total  length  of 
their  lines  in  each  county,  with  tiie  cost  of  con- 
struction and  equipment  thereof,  and  the 
assesson  within  each  county  were  to  assess  for 
purposes  of  taxation  such  proportion  of  the 
cost  of  construction  as  the  length  of  the  lines 
in  the  district  of  the  assessors  bore  to  the  total 
length  of  the  lines  in  the  county.  The  Legis- 
lature at  the  same  session  passed  the  Act 
(chap.  861)  taxing  the  corporations  therein 
named  in  the  manner  stated.  Among  such 
corporations  are  telegraph  companies.  The 
tax  is  declared  to  be  one  upon  the  corporate 
franchise  or  business  of  the  corporation,  is 
payable  annually,  and  is  computed  upon  the 
par  value  of  the  capital  stock,  the  percentage 
of  tax  depending  upon  the  amount  of  divi- 
dends paid  by  the  company,  or,  if  no  dividends, 
or  a  less  amount  than  6  per  cent  is  paid,  then 
the  tax  is  to  be  at  the  rate  named  in  the 
Statute  upon  a  certain  valuation  of  the  capital 
stock.  In  addition  to  this  tax  and  by  the  same 
Act,  the  companies  named  therein  are  to  pay  to 
the  state  treasurer,  as  a  further  tax  on  tneir 
corporate  franchises  or  business  in  the  State,  a 
certain  tax  upon  the  gross  earnings  in  the  State 
for  the  business  therein.  These  two  Acts  of 
the  Le^slature  should  be  construed  tosether  as 
in  part  materia,  and  in  them  is  provided  a  sys- 
tem foi  the  taxation  of  the  property  of  tele- 
graph companies,  their  franchises  end  business 
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(exclusive  of  real  estate,  in  the  ordinary  accep- 
tation of  that  term,  which  might  be  owned  t^ 
them).  This  system  continued  until  1886, 
when  the  Legislature  passed  the  Act  providing 
for  the  assessment  of  telegraph,  telephone  and 
electric-light  lines,  and  known  as  chapter  9S^ 
of  the  Laws  of  that  year.  (This  Act  should 
also  be  construed  in  connection  with  the  Act  of 
1881,  chap.  861.)  The  important  sections  are 
1  and  2,  and  thev  read  as  follows:  ''Section  1. 
The  portion  of  any  telegraph,  telephone  or 
electiic-lieht  line  in  any  town  or  ward  in  this 
State  shau  be  assessed  in  such  town  or  ward  U> 
the  owner  or  person  or  corporation  or  assoda* 
tion  in  control  thereof,  in  the  manner  provided 
by  law  for  the  assessment  of  lands  of  resident 
owners;  and  the  same  proceedings  may  be  had 
upon  such  assessment,  and  for  the  collection  of 
any  tax  levied  thereon.  Sec.  2.  The  word 
'lines'  shall  include  the  interest  in  the  land  oo 
which  the  poles  stand,  the  right  or  license  to 
erect  such  poles  on  land,  all  poles,  arms,  insa- 
latora,  wires  and  apparatus,  instruments,  or 
other  thing  connected  with  or  used  as  a  part  of 
such  line  in  such  town  or  ward,  and  belonging 
either  to  the  owner  of  such  line  or  the  perMm, 
corporation  or  association  in  control  thereof." 
Thte  Act  superseded  that  of  1881,  chap.  5ir7. 
Of  course  the  land—that  is,  a  house  and  lot,  or 
a  vacant  lot  of  ground  owned  by  a  telegraph 
company— is  assessed  to  it  in  the  same  way  it 
would  be  to  any  other  owner.  The  Act  of 
1886  does  not  aUude  to  real  estate  or  land 
strictlv  so  called.  It  refen  to  the  telegraph 
"line^'  in  the  town  or  ward,  and  it  Is  to  be 
assessed  in  ttie  manner  provided  by  law  for  the 
assessment  of  lands  of  resident  owners.  It 
being  thus  necessary  to  assess  the  lines  as  land, 
in  the  manner  provided  by  law  for  the  assess- 
ment of  lands  of  resident  ownera,  and  the 
Statute  providing  that  the  word  *'  lines"  must 
include  among  other  items  of  value  the  inter- 
est in  the  land  on  which  the  poles  stand,  and 
the  right  or  license  to  erect  such  poles  on  land, 
it  becomes  necessary  to  inquire,  What  is  the 
manner  provided  by  law  for  the  assessment  of 
the  landte  of  resident  owners?  The  Revised 
Statutes  provide  the  manner.  1  Rev.  Stat. 
889,  title  2,  art.  1.  The  resident  is  to  be 
assessed  in  the  town  or  ward  of  his  residence 
when  the  assessment  is  made  for  the  lands 
owned  by  him  within  such  town  or  ward,  and 
the  full  value  of  such  land  is  to  be  set  down  b;r 
the  assessors  in  a  separate  column  in  their 
assessment  roll.  The  assessors  are  to  estimate 
and  assess  the  land  at  its  full  and  true  value  as 
they  would  appraise  the  same  in  payment  of  a 
Just  debt  due  from  a  solvent  debtor.  This  is 
the  manner  provided  by  law  for  the  aaseasment 
of  lands  of  a  resident  owner. 

What  is  the  full  and  true  value  of  this  prop- 
erty of  a  telegraph  company,  and  bow  is  it  to 
be  arrived  at  ?  To  enact  that  cerUin  things 
shall  be  regarded  as  and  included  in  the  term 
"land"  or  "real  estate,"  does  not  hi  the  least 
alter  the  essential  nature  or  characteristics  of 
the  things  which  are  to  be  thus  called.  To  say 
that  the  word  "land,"  when  used  in  the  law 
with  reference  to  taxation,  shall  include  n€»t 
only  the  land  itself,  but  all  telegraph  lines^ 
wires,  poles,  arms,  insulators,  apparatus  and 
instruments,  does  not  change  their  essential 
nature.    They  remain  articles  which  are  manu- 
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factored,  and  which  can  he  duplicated  and 
supplied  to  any  required  extent  at  a  certain 
known  coet  of  production.    The  company  may 
he  ahle  to  procure  the  Instruments,  poles  or 
wires  at  a  leas  cost  than  others,  owing  to  their 
special  advantaces ;  but  anyone  can  procure 
such  articles  in  all  the  quantities  desirea.    The 
supply  has  always  kept  pace  with  the  demand. 
The  value  of  the  poles,  arms,  insulators,  ap- 
paratus, instruments  and  wires  would  therefore 
consist  of  the  cost  of  production,  meaning  by 
that  term  to  include  the  value  of  the  labor 
necessary  to  set  them  up  and  place  them  readj 
for  use.    If  any  of  these  articles  were  patented, 
and  the  company  did  not  own  the  patent,  the 
price  paid  therefor  would  be  their  value,  where 
they  could  be  furnished  indefinitely  as  desired. 
To  call  these  things  "land"  does  not  make  them 
land  in  their  nature.    As  they  are  capable  of 
indefinite  reproduction  at  a  known  cost,  that 
cost  must,  in  the  nature  of  the  subject,  be  their 
value  for  the  purpose  of  the  Statute.     And 
when  that  cost  &  shown  by  evidence  which  is 
uncontradicted,  and  in  no  way  doubtful,  or  in 
fact  doubted,  then  such  cost  must  be  deemed 
the  value  of  those  separate  articles.    But  this 
is  not  all  that  shall  be  taxed  under  the  provis- 
ions of  the  Statute.    The  hiterest  in  the  land 
on  which  the  poles  stand,  and  the  right  or  li- 
cense to  erect  such  poles  on  land,  are  also  to  be 
included  in  the  assessment  of  the  property  of 
the  company.    What  is  the  nature  of  the  in- 
terest in  the  land  on  which  the  poles  stand  ? 
We  have  held  in  American  Rupid  TeUg.  Co.  v. 
Hen  (N.  Y.),  ^  N.  E.  Rep.  919  (Uitelv  decided), 
that  a  telegraph  company  organized  under  the 
Act  of  1848,  and  obUining  from  it  the  right  to 
construct  its  lines  of  telegraph  upon  the  public 
streets  or  highways,  acquired  no  absolute  inter- 
est in  the  highway  or  the  land,  and  that  it  was 
subject  to  the  police  power  of  the  State,  wielded 
through  itB  municipal  agencies,  which  could 
direct  the  lines  to  be  taken  down  and  placed  in 
subways  provided  for  them.    This  interest  in 
the  land  in  a  street  is  in  reality  nothing  more 
than  a  license  granted  by  the  State.     In  the 
language  of  the  Act,  it  is  an  authority  to  con- 
struct lines  along  and  upon  the  public  roads 
and  highways.     This  license  may  also  be  re- 
voked by  legislative  enactment.     It  was  so 
suted  in  the  case  heretofore  cited  {American 
Bapid  Teleg.  Co,  v.  Heae),  and  we  feel  strength- 
ened in  our  views  in  that  case  by  further  reflec- 
tion.    Therefore  the  value  of  the  interest  in 
the  land  in  which  a  pole  is  placed  in  a  public 
street  by  a  tele^ph  company  must  be  arrived 
at  in  consideration  of  the  important  fact  that 
such  interest  is  a  mere  license,  and  revocable  at 
the  pleasure  of  the  Legislature.    It  must  also 
be  observed  that  any  other  telegraph  company 
organized  under  the  general  law  may  avail  it- 
self of  the  same  license  to  enter  upon  the  pub- 
lic streets.    So  there  is  really  no  title  whatever 
in  the  Company  to  the  laud  thus  used,  and  its 
only  interest  is  subject  to  extinguishment  by 
the  Legislature  at  any  time.    The  cost  which 
the  Company  incurred  in  obtaining  the  interest 
in  the  land  in  a  public  street  woula  in  this  case, 
taking  into  consideration  all  the  Acts  providing 
for  the  taxation  of  the  Company,  be  a  correct 
criterion  by  which  to  ludge  of  its  value.    As 
to  tlie  value  of  the  right  or  license  to  erect  the 
poles  on  land,  also  spoken  of  in  the  Act,  much 
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j  the  same  reasoning  is  to  be  adopted.  This 
right  or  license  is  one  which  any  company  may 
avail  itself  of  if  incorporated  under  the  gen- 
eral Act,  and  it  costs  nothing.  If  the  com'- 
panv,  in  placing  its  poles  on  the  land  of  any 
mdividual,  shall  have  paid  anything  to  the 
owner  of  the  land  for  such  use,  or  incurred  any 
contractual  liability  to  him,  the  amount  paidT. 
or  the  amount  included  in  such  liability,  would 
be  good  evidence  of  the  value  of  the  right. 
There  mi^ht  be  other  elements  entering  mto 
that  question,  but  in  this  case  all  the  poles 
seem  to  have  been  placed  exclusiyely  in  the 
public  streets.  If  the  Company  should  pay  an 
abutting  owner  on  a  public  street  or  highway 
for  the  use  of  the  interest,  or  any  part  of  it, 
which  the  owner  may  have  in  such  street  or 
highway,  such  payment  would  be  part  of  the 
cost  of  obtaining  the  interest  in  the  land,  and 
the  right  to  therein  erect  the  poles.  Taking 
the  cost  of  the  production  of  those  articles, 
which  are  in  their  nature  personal  property, 
and  capable  of  infinite  production,  as  above 
described,  and  adding  to  that  cost  the  value  of 
the  interest  in  the  land  on  which  the  poles  stand 
and  the  value  of  the  right  to  erect  such  poles 
on  the  land,  upon  the  principles  above  indi- 
cated, and  we  have  the  total  elements  entering 
into  the  full  and  true  value  of  the  property  of 
the  Company  subject  to  taxation  under  Uie  Act 
of  1886  above  cited.  In  the  assessment  for  tax- 
ation under  that  Act  the  property  is  not  to  be 
regarded  as  a  part  of  a  whole,  nor  as  a  com- 
plete telegraph  line  in  operation.  Its  value  for 
telegraph  purposes,  and  its  position,  with  ite 
connections,  and  its  productive  capaci^,  are 
not  considerations  entering  into  the  value  of 
the  property  under  the  Act  last  named.  These 
considerations  are  foreign  to  its  purpose.  They 
largely  enter  into  the  question  of  the  value  of 
the  Dusiness  and  the  franchises  of  the  Company; 
and  the  value  of  such  business  and  franchises 
is  to  be  assessed  under  the  Act  of  1881,  already 
quoted.  If  it  were  not  for  that  Act  and  its 
provisions  for  assessing  the  value  of  the  busi- 
ness and  franchises  of  telegraph  companies  for 
the  purpose  of  taxation,  it  may  be  that  courts 
would  strive  to  give  a  wider  meaning,  if  possi- 
ble, to  the  language  of  the  Act  of  1886,  for  the 
purpose  of  reaching  these  subjects  of  taxation. 
But  when  they  are  already  taxed  under  a  sep- 
arate Act  it  cannot  be  supposed  that  the  LegtB- 
lature  intended  to  tax  them  again  proportion- 
ately in  every  tax  locality  in  the  State. 

It  is  obvious  that  the  learned  courts  below, 
in  arriving  at  their  conclusions  as  to  the  proper 
facts  to  consider  in  deciding  the  question  of 
the  yalue  of  the  property  of  the  relator,  viewed 
it  as  if  such  property  were  real  estate  in  the 
narrow  acceptation  of  the  term,  such  as  a  piece 
of  ground  on  which  a  bouse  was  erected  on 
rails  laid,  and  which  was  owned  by  the  relator 
in  fee.  The  authorities  cited  in  support  of 
their  proposition  relate  to  railroads  or  bridges 
forming  part  of  real  estate  owneo  in  fee  by  the 
companies.^.  In  such  cases  it  is  held  that  in  de- 
termining the  yalue  of  such  real  estate  its  earn- 
ing capacity  is  a  most  important  feature,  and 
that  in  assessing  the  real  estate  of  a  railroad  it 
is  to  be  assessed,  not  as  an  isolated  piece  of 
property,  but  in  connection  with  its  position, 
Its  incidents  and  the  business  and  profits  to  be 
derived  therefrom.     Its  productive  capacity 
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and  its  earnings  are  all  to  be  considered,  and 
the  cost  of  the  whole  road  is  to  be  taken  into 
account.  People  t.  Barker,^  N.  Y.  77  :  Pbo- 
fie  ▼.  Hieke,  40  Hun,  000:  BeapU  v.  Weaker,  84 
Hun,  822. 

In  this  case,  under  the  Statute  of  1886,  as  to 
teleffraph  companies,  different  language  is 
used,  and  a  dmerent  kind  of  property  is  in- 
tended to  be  reached  for  assessment.  The 
poles,  wires,  instruments,  arms,  insulators  and 
apparatus  are  included  in  the  word  ''lines"  in 
the  Statute,  and  they  are  to  be  assessed  in  the 
manner  provided  by  law  for  assessing  the  lands 
of  residents.  The  Statute  points  out  how  that 
is  to  be  done,  and  the  property  is  to  be  assessed 
at  its  full  value,  toselher  with  the  interest  in 
the  land  on  which  the  poles  stand,  and  the 
right  to  esect  such  poles  on  the  land.  This  in- 
terest and  this  right  differ  wholly  in  character 
and  nature  from  the  real  estate  owned  in  fee 
by  the  railroad  or  bridge  company,  and  the 
rules  for  the  valuation  of  that  species  of  prop- 
erty are  by  no  means  appropriate  for  the  pur- 
pose of  arriving  at  the  full  value  of  the  prop- 
erty of  theTelemph  Company,  as  enumerated 
in  the  Statute  of  1886.  Most  of  this  property, 
it  is  seen,  is  personal  property,  and  it  is  called 
"land,"  although  the  poles  are  placed  in  streets 
which  do  not  Mlong  to  the  Company,  and  in 
which  the  Company  has,  as  we  have  seen,  no 
interest  of  a  strictly  legal  nature.  The  rail- 
road or  the  bridge  company,  on  the  contrary, 
does  own  the  fee  of  the  real  estate  upon  which 
it  places  its  superstructure  of  rails  or  bridge, 
ana  the  question  arises,  What  is  the  value  of 
this  real  estate  owned  by  the  Company  upon 
which  this  superstructure  has  been  pia<^,  and 
which  is  used  for  railroad  or  bridge  purposes  ? 
That  question  involves  almost  necessarily  the 
inquiry  as  to  the  profitableness  of  the  super- 
structure which  has  been  placed  thereon,  and 
which  forms  part  and  parcel  of  the  real  estate 
upon  which  it  is  laid  ;  and  this  can  only  be  an- 
swered by  regarding  the  real  estate  as  part  of 
a  whole  portion  of  real  estate  devoted  to  the 
railroad  or  bridge  purpose.    The  land— the  por- 


tion of  the  earth  on  which  the  rails  rest— Is 
owned  by  the  Company,  and  the  Company  to 
that  extent  has  a  monopoly.  This  land  can 
not  be  increased  or  reproauoed.  The  structare, 
having  been  pla^d  on  it,  becomes  a  part  of  it, 
and  it  must  all  be  appraised  at  its  full  value  as 
an  integral  part  of  a  whole  or  completed  iostra- 
ment  created  for  the  purpose  of  realising  pecu- 
niary profit.  The  cost  of  each  particubr  por- 
tion of  real  estate,  while  one  element  to  be 
considered  for  the  purpose  of  determining  the 
question  of  profits,  cannot,  in  the  nature  of  the 
property,  be  regarded  as  the  one  important  con- 
sideration for  the  purpose  of  arriving  at  its  full 
value  for  taxation.  Without  contmuing  the 
comparison  further,  it  seems  to  me  there  is  a 
clear,  radical  and  important  difference  in  the 
very  nature  of  the  properties  to  be  taxed,  and 
which  should  lead  to  a  different  rule  in  the  as- 
sessment of  what  is  in  fact  real  estate  or  earth 
in  the  one  case  and  personal  property  in  the 
other,  although  called  '*land." 

A  question  as  to  the  appealability  of  this  or- 
der as  not  involving  $500  has  been  made  bv 
counsel  for  defendants.  The  counsel  calls  ft 
a  "judgment  of  the  general  term."  It  is  in 
trutti  an  order,  and  it  nas  been  so  held  to  be  by 
us.  PmoU  v.  Aiien,  100  N.Y.  600, 1  Cent.  R^ 
770.  We  think  the  appeal  is  provided  for  by 
the  Act  which  gives  the  remedv  by  certiorari, 
and  hence  the  point  made  by  ihe  counsel  for 
the  defendants  is  not  well  taien. 

77ie  ardefi  of  the  General  and  Special  TermM, 
so  far  aa  they  relate  to  the  aeeessment  of  1SS6, 
ehould  he  rewreed,  and  that  assessment  should 
be  set  aside,  with  directions  to  the  assessors  to 
reassess  the  property  of  the  corporation  for  the 
year  1886,  in  conformity  with  the  principles 
laid  down  in  this  opinion ;  and  the  orders  of 
the  general  term,  so  far  as  th^rdate  to  the 
assessments  of  1885  and  1^,  should  be 
affirmed ;  no  costs  to  either  party  on  any  ap- 
peal. 

All  concur,  except  FIneh  and  Ctamx»  JJ., 
absent 


MISSOURI  SUPREME  COURT. 


John  B.  HUNDLEY,  Appt., 

John  C.  FARBIS,  Admr.,  etc.,  of  Madison 
S.  Farris,  Deceased,  Beept. 


(....Mo.. 


.) 


IndiTidnal  creditors  of  one  partner 
h»Te  alter  his  deatfi  the  exdnsiTe  ri^ht 
to  the  satisftietion  of  their  debts  out  of 

his  separate  property  in  the  same  way  that  part- 
nership creditors  hare  the  rt^ht  to  payment  from 
the  firm  property,  and  untU  such  primary  claims 
are  satisfied  In  either  case  neither  olass  of  credi- 
tors Is  entitled  to  any  share  of  the  fund  thus 
primarily  devoted  to  the  other  class  of  debts. 

NOTS.— For  authorities  upon  the  equitable  rule 
as  to  the  payment  of  the  Individual  and  social 
debts  of  partners,  see  nofM  to  Valentine  v.  Wysor 
(Ind.)  7  L.  R.  A.  7W  TDarby  v.  GUlijcan  (W.  Va.)  6  L. 
R.  A.  740;  Patton  v.  Leftwlch  (Ya.)  6  L.  R.  A.  670. 
12  L.  R.  A. 


And  this  rule  Is  not  changed  by  statutes  classify- 
iDfiT  demands  airalnst  the  estate  of  a  deceased 
partner  and  requiring  joint  contracts  to  be  con- 
strued as  Joint  and  severaL 

(Barctoy,  J^  cUsientt.) 

(Februaz78,ljBBL)* 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Buchanan  Countr 
disallowing  his  claim  against  the  estate  of 
Madison  s;  Farris,  deceased.    Affirmed. 

Statement  by  Sherwood,  J.: 

Mo.  Rev.  Stat.  1689,  §  2884.  provides  thai 


^An  opinion  waa  handed  down  in  this  caseoo 
March  22, 1800,  leading  to  a  reversal  of  the  iudir- 
ment  below.  A  rehearing  was  sabsequeoSr 
granted  and  the  court  finally  reached  the  oonclua- 
ion  announced  In  the  opinion  Iglven  herewith. 
[Rep.] 
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an  ooDtractoy  wblch  by  common  law  are  Joint 
oniT,  shall  be  construed  to  be  Joint  and  several; 
and  sections  188,  200,  that  all  demands  against 
the  estate  of  any  deceased  person  shall  be  clas- 
sified and  paid  as  follows :  •*  •  •  •  (0)all 
demands  legally  exhibited  within  one  year ;  (6) 
all  demands  thus  exhibited  after  the  end  of  one 
year,  and  within  two  yeaxB." 

This  cause  originated  in  the  Probate  Ck>urt 
of  Buchanan  County,  from  whose  Judgment 
pUdntiff  appealed  to  the  circuit  court,  where 
the  cause  was  tried  on  the  following  agreed 
statement  of  facts :  "That  during  the  whole 
of  the  year  1882,  and  thereafter,  up  to  the  time 
of  the  death  of  Madison  S.  Farrls,  the  said 
Madison  8.  Farris  and  Michael  Farris  were 
partners,  doing  business  in  the  City  of  Saint 
Joseph  and  Platte  County,  Mo.,  under  the  firm 
name  of  M.  B.  Farris  &  Co.  That  during  the 
time  thev  were  so  in  partnership,  to  wit,  on 
the  1st  day  of  February,  1884,  said  firm  bor- 
rowed from  plaintiff,  for  use  in  their  business 
as  such  partners,  the  sum  of  $10,000  and  gave 
their  note  in  their  firm  name  therefor,  payable 
to  plain tifF  one  day  after  date,  which  note  is  on 
file  with  the  transcript  from  the  Probate  Court 
of  Buchanan  County,  sent  up  in  this  case. 
That  on  said  note  there  was  paid,  September 
4,  1884,  $8,075.88,  and  on  July  1, 1885,  $1.284.. 
70,  which  said  payments  were  made  by  Mi- 
chael Farris,  as  administrator  of  the  estate  of  M. 
8.  Farris  A  Co. ,  and  as  dividends  on  claims  al- 
lowed by  the  probate  court.  Said  Michael 
Farris,  as  surviving  partner  of  said  firm,  was 
appointed  and  qualified  as  administrator  of 
said  partnership  estate  within  one  year  before 
January  80, 18o4,  and  the  balance  due  on  said 
note,  no  payments  having  been  then  made, 
was  dnly  presented  and  allowed  by  the  Pro- 
bate Court  of  Buchanan  CounW,  Mo.,  aeainst 
said  partnership  estate.  Tbat  <H>hn  Fanis  was 
duly  appointed  and  qualified  as  administrator 
of  the  individual  estate  of  Madison  S.  Farris  by 
said  probate  court,  and  within  one  year  after 
the  grant  of  letters  of  administration  on  said 
individual  eatate  this  said  note  was  presented 
for  allowance  against  said  individual  estate, 
subject  to  the  dividend  so  paid.  That  said 
John  Farris  has  already  paid,  of  individual 
claims  allowed  against  add  individual  estate, 
within  said  first  year  of  his  administration, 
other  than  the  one  in  controversy,  nearly  all 
the  money  realized  from  the  assets  of  said  estate, 
and  there  is  not  sufficient  of  said  assets  to  pay, 
in  addition,  on  the  claim  in  contest,  a  per  cent 
thereof  equal  to  the  per  cent  already  paid  on 
said  other  individual  claims  so  allowed.  Tbat 
the  individual  estate  is  not  sufficient  to  pav 
more  than  fifty  cents  on  the  dollar  of  the  indi- 
vidual claims  allowed  within  the  first  year 
against  said  individual  estate,  exclusive  of  the 
note  or  claim  in  contest  in  this  suit.  That  the 
partnership  aaaets  have  been  about  exhausted, 
and  wffl  not  pay  more  than  fifty  per  cent  on 
partneovfaip  demands.  The  partnership  estate 
of  said  M.  8.  Farris  &  Co.  is  not  sufficient  to 
pay  more  than  fifty  per  cent  of  the  claims  al- 
lowed against  said  partnership  estate.  That 
this  claimant  has  received  his  full  pro  rata  of 
the  asaets  of  said  partnership  estate,  the  assets 
of  said  partnership  estate  being  fully  exhausted. 

That  said  Madison  B.  Farris  died  on  the 

day  of ,1884." 
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This  was  all  the  evidence  introduced  or  of- 
fered in  the  case  on  either  side.  The  note 
mentioned  in  the  agreed  statement  of  facts  was 
not  read  in  evidence,  nor  is  a  copy  of  it  pre- 
served in  the  bill  of  exceptions.  There  were 
no  instructions  or  declarations  of  law  asked  or 
given.  The  court,  on  the  agreed  statement  of 
facts,  allowed  plaintifTs  claim  against  the  indi- 
vidual estate  of  Madison  8.  Farris,  deceased 
but,  finding  it  to  be  a  partnership  debt  of  M. 
8.  Farris  A  Co.,  allowed  it  subject  to  the  pay 
ment  in  full,  first,  of  the  individual  debts  there 
tof ore  allowed  and  proved  in  the  probate  court 
against  the  individual  estate  of  said  deceased, 
and  rendered  its  Judgment  accordingly.  The 
case  was  tried  at  the  January  Term,  1886,  of 
the  drciTit  court,  and  at  that  term  motions  for 
a  new  trial  and  in  arrest  were  filed  by  the 
plaintiff,  overruled  by  the  court  and  the  case 
appealed  to  this  court. 

Me$an,  JajB«s  W.  Bojrd  and  A.  D.  Kirk 

for  appellant. 
Mr.  B.  R.Tiaeyard.  for  respondent: 
The  estate  of  a  partnership  must  be  settled, 
in  case  of  dissolution  by  death,  entirely  on 
equitable  principles,  and  they  would  require 
that  the  claims  of  the  several  creditors  and 
those  of  the  Joint  creditors  should  be  kept  en- 
tirely distinct,  each  having  its  separate  fund, 
and  passing  over  to  the  other  only  in  case  of  a 
surplus.  Upon  such  dissolution,  the  assets  are 
placed  in  the  custody  of  the  law  for  distribu- 
tion. 

Parsons,  Partn.  2d  ed.  *447,  448 :  2  Bates, 
Partn.  (1888)  §§  825,  828;  2  Lindley,  Partn. 
Swell's  ed.  pp.  1054,  1055 ;  Story,  Pturtn.  4th 
ed.  S  868 ;  Collyer,  Partn.  Perkin's  ed.  §  920 ; 

8  Kent,  Com.  12th  ed.  65 ;  Level  v.  Farrii, 
24  Mo.  App.  445 :  Union  Nat.  Bank  v.  Bank 

ft  Commeree,  94  111.  278 ;  Baineff  v.  Nance,  54 
II.  85 ;  BlaOc'e  App.  44  Pa.  508 ;  Wiider  v. 
Keeler,  8  Paige,  171--174,  8  L.  ed.  108,  104; 
MvrriU  v.  NeiU,  49  U.  8.  8  How.  426,  12  L. 
ed.  1140 ;  Bond  v.  Naw,  62  Ind.  505 ;  Weyer 
V.  Tfiomburgh,  15  Ind.  124 ;  Gray  t.  Chiiwell, 

9  Ves.  Jr.  118  ;  Jarvie  v.  Brooke,  28  K.  H.  186; 
Crockett  V.  Orain,  88  N.  H.  542 ;  Holton  v. 
Holton,  40  N.  H.  77 ;  Moody  v.  Downs,  68  N. 
H.  50 ;  Bagwell  v.  BagweU,  72  Oa.  92  ;  My  v. 
Graham,  46  Miss.  425 ;  MeCuUoh  v.  DaehieU,. 
1  Harr.  &  G.  96 ;  8  Redf .  Wills,  2d  ed.  p.  257, 
§  9;  Phdpe  V.  McNedy,  66  Mo.  558 ;  Cowan  v. 
OiU,  11  Lea,  674 ;  Davis  v.  HtmeU,  88  N.  J. 
Eq.  72 ;  Toombs  v.  HiU,  28  Ga.  871 ;  Smith  v. 
MaOory,  24  Ala.  628;  Bodgers  v.  Meranda,  7 
Ohio  St.  179. 

The  Statute  of  this  State  (§  658)  lequirinr 
aU  Joint  contracts  to  be  construed  as  Joint  and 
several,  and  making  provision  (§  8467)  for  a 
suit  against  anyone  liable,  or  his  administrator, 
without  the  necessity  of  uniting  with  him  as 
defendants  the  other  Joint  contractors,  was  in- 
tended only  to  affect  the  mode  of  procedure, 
**  and  does  not  affect  the  law  of  contracts  as  it 
existed  prior  to  its  enactment." 

tlarky.  Cable,  21  Mo.  225 ;  Byan  v.  Riddle, 
78  Mo.  522 ;  Leoel  v.  Farris,  24  Mo.  App.  460. 

Statutes  making  partnership  debts  joint  and 
several  were  not  intended  to  affect  the  distribu- 
tion of  funds,  and  do  not  give  the  joint  creditors 
a  right  to  participate  pari  passu  with  the  sep- 
arate creditors  after  exhausting  the  joint  estate. 
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S  Bates,  Parto.  (1888)  838;  Z>iW  ▼.  Farris, 
34  Mo.  App.  445 ;  Irby  ▼.  Graham,  46  Miss. 
435 ;  Smith  ▼.  MiOlory,  34  Ala.  638. 

The  Statutes  of  this  State,  pioyidiDg  for  the 
classlflcaUoD  of  demaDds  against  the  estate  of 
deceased  peisons  and  for  the  payment  thereof, 
were  not  Intended  to  disturb  the  prior  rights 
of  creditors  already  existing. 

Bodgen  v.  Meranda,  7  Ohio  St.  193:  Irbjf  v. 
Graham,  46  Miss.  481.  483 ;  L&vel  t.  Farris,  34 
Mo.  App.  461,  463 ;  Smith  v.  Mallorp,  mpra; 
mack's  App.  44  Pa.  506. 

Sherwood*  J*.,  delivered  the  opinion  of  the 
court: 

Touching  the  principle  inrolved  in  this  liti* 
gation,  OhaneeUor  Kent  remarks:  "The  joint 
creditors  have  the  primary  claim  upon  the  Joint 
fund,  in  the  distribution  of  the  assets  of  bank- 
rupt or  insolvent  partners,  and  the  partnership 
debts  are  to  be  settled  before  any  division  of 
the  funds  takes  place.  So  far  as  the  partner- 
ship property  has  been  acquired  by  means  of 
partnership  debts,  those  debts  have,  in  equity, 
a  priority  of  claim  to  be  discharged;  and  the 
separate  creditors  are  only  entitled  in  equity  to 
seek  payment  from  the  surplus  of  the  Joint 
fund  after  satisfaction  of  theioint  debts.  The 
equity  of  the  rule,  on  the  other  hand,  equally 
requires  that  the  joint  creditors  should  only 
look  to  the  surplus  of  the  separate  estates  of  the 
partners  after  payment  of  tne  separate  debts. 
It  was  a  principle  of  the  Roman  law,  and  it 
has  been  acknowledged  in  the  equity  Jurispru- 
dence of  Spain,  England  and  the  United  States, 
that  partnership  debts  must  be  paid  out  of  the 
partnership  estate,  and  private  and  separate 
debts  out  of  the  private  and  separate  estate  of 
the  individual  partner.  If  the  partnership 
creditors  cannot  obtain  payment  out  of  the 
partnership  estate,  they  cannot,  in  equity,  re- 
sort to  the  private  and  separate  estate,  until 
private  and  separate  creditors  are  satisfied;  nor 
have  the  creditors  of  the  individual  partners 
any  claim  upon  the  partnership  property  until 
all  the  partnership  creditors  are  satisfied.  The 
basis  01  the  general  rule  is  that  the  funds  are 
to  be  liable  on  which  the  credit  was  given." 
8  Kent,  Com.  pp.  64,  65.  Jvd{fe  Story  an- 
nounces the  same  rule.  Story,  Partn.  Ben- 
nett's ed.  gg  868, 865, 866,  877,  883.  It  is  well- 
settled  law,  as  shown  by  the  text- writers  al- 
ready mentitmed,  and  others  cited  bv  counsel 
for  aefendant,  that  partnership  creditors  have 
a  primary  and  exclusive  claim  upon  the  i)art- 
nership  assets  of  bankrupt  or  insolvent  part- 
ners, when  the  same  are  administered  and  dis- 
tributed. From  this  admitted  right  sprang  the 
corresponding  exclusive  right  of  individual 
creditors  to  the  sattef action  of  their  debts  out 
of  the  separate  property  of  the  individual  part- 
ners, and,  until  such  satisfaction  of  such  pri- 
mary claim  in  either  case,  neither  clsss  of  cred- 
itors is  entitled  to  any  share  of  the  fund  thus 
primarily  devoted  to  the  satisfaction  of  its  own 
special  indebtedness,  the  rule  being,  and  the 
plain  equity  being,  that  each  estate  must  pay 
Its  own  creditors.  The  peat  current  of  author- 
ity follows  in  this  direction,  and  is  recognized 
Inr  the  Supreme  Court  of  the  United  States, 
{kurrtll  v.  J^eiU,  49  U.  S.  8  How.  414,  13  L. 
ed.  1185),  and  in  a  large  majority  of  our  sister 
States,  as  well  as  by  the  text-writers.  They 
13  L.  R  A. 


are  collated  in  the  brief  of  defendant's  oouosd. 
A  different  rule  was  announced  in  TSngtond 
during  Lard  Thurlow's  time,  but  afterwards 
the  ancient  rule  was  restored,  as  declared  bj 
his  successor,  Z<m2  Loughborough,  in  Jte  parte 
Elton,  8  Yes.  Jr.  389.  This  is  the  cenerallT 
prevalent  rule  in  this  country,  as  already  stated. 
This  rule  is  distinctly  and  with  emphasis  rec- 
ognized and  asserted  by  this  court  in  PkHp»  v. 
MeNeely,  66  Mo.  654,  where  the  contest  was 
between  a  creditor  of  the  firm  and  an  individ- 
ual creditor  as  to  which  one  was  entitled  to 
primary  satisfaction  of  his  indebtedness  out  of 
the  partnership  fund;  and  it  was  held  that  the 
I)artner8hip  creditor  was  thus  entitled,  that  his 
preference  was  not  impaired  by  the  dissolutloB 
of  the  partnership,  nor  by  the  fact  that  a  deed 
of  trust  on  the  firm  assets  had  been  given  by 
the  purchasing  partners  to  secure  his  indebt- 
edness to  his  individual  creditor,  and  that,  as 
against  the  riffhu  of  the  firm  creditor,  such 
deed  was  a  nuuity.  This  ruling,  thouii^h  stand- 
ing alone,  would  be  decisive  of  this  cause;  for 
the  priority  of  a  firm  creditor  to  be  satisfied  out 
of  the  firm  property  would  not  be  lost  by  reason 
of  the  dissolution  of  the  partnership,  or  perish 
by  reason  of  the  death  of  one  member  of  the 
firm.  Our  statutes  looking  to  the  dassiflcatioD 
of  demands  against  the  estate  of  a  deceased 
member  of  a  putnership,  and  the  distribution 
of  his  estate,  have  no  effect  whatever  on  sudi 
priority.  They  were  not  intended  to  have  any 
such  effect.  The  well-settled  equities  in  soca 
cases  are  not  to  be  thwarted  or  overthrown  by 
mere  methods  of  procedure  such  as  those  stat- 
utes authorize.  This  point  has  frequently 
been  thus  ruled  in  States  possessed  of  statutes 
similar  to  our  own.  Bo^^gen  v.  Meranda^  7 
Ohio  St.  loc.  eU,  193;  /rdy  v.  Graham,  46  Miss. 
435;  Smith  v.  MaUary.  34  Ala.  638.  A  differ 
ent  rule  was  at  first  announced  in  Pennsylvania 
by  a  divided  court  in  BdL  v.  Newman,  5  Seig. 
&  R.  91;  but  the  views  of  Judge  Gibson,  ss 
expressed  in  that  case,  finally  prevailed. 
Elaciee  App.  44  Pa.  5tn).  See  alao  Levd  v. 
Farrie,  34  Mo.  App.  461,  where  the  subject  is 
exhaustively  discussed  bv  Philips, «/.,  and  tlM 
authorities  ably  reviewea. 

Nor  is  the  position  here  taken  in  any  nian- 
ner  affected  by  our  Statute  requiring  all  joint 
contracts  to  be  construed  as  joint  and  sevml, 
and  making  provision  for  suit  against  any  one 
or  more  of  those  liable.  This  was  the  equity 
rule  upon  the  occurrence  of  the  death  of  a 
partner  long  before  the  enactment  of  the  Stat- 
ute.   8  Kent,  Com.  64. 

Statutes  of  that  nature  confer  no  additional 
rights  on  the  creditors  of  a  partnership,  urn 
upon  individual  creditors.  Nor  do  they  affect 
or  vary  the  equitable  priorities  of  the  partner- 
ship creditors.  3  Bates,  Partn.  838,  and  cmss 
cited.  Indeed,  tbey  contain  not  Uie  slightest 
tendency  or  intimation  that  way. 

The  case  of  Shaekdfard  v.  Qark,  78  Mo.  491, 
is  not  opposed  to  the  views  here  annoonced, 
when  nghtlv  understood.  Martin,  C ,  says  ex- 
pressly: *'No  principle  in  the  law  of  partner- 
ship is  better  settled  than  that  the  creditors  of 
a  partnership  have  priority  over  the  creditors 
of  an  individual  member  thereof  in  respect  to 
the  funds  of  the  partnership."  But  that  was 
a  case  where  there  were  no  partnership  assets 
at  all,  and  no  dissolution  of  the  partnmhip  io 
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conaeqiience  of  the  death  of  ooe  of  the  part- 
ners. The  parties  to  the  contract  were  all  alive, 
aDd  parties  to  that  suit.  Besides,  there  was 
but  one  fond  in  that  case,  and  no  occasion 
arose  to  discuss  the  priorities  of  different  per- 
sons to  different  funos,  as  in  the  case  at  bar. 
Such  a  right  as  is  now  being  considered  did 
not  and  could  not  arise  in  that  case,  and  all  re- 
marks concerning  it  are  but  Mter.  It  is  only 
where  the  dissolution  of  the  partnership  occurs 
bj  reason  of  the  death  of  a  partner  or  the  bank- 
ruptcy of  the  firm  that  the  lien  of  the  partner- 
ship creditors  can  arise.  Story  says:  **The 
joint  creditors  of  the  partnership,  while  all  Ihe 
partners  are  living  and  solvent,  can  enforce  no 
claim  against  the  joint  effects  or  the  separate 
effects  of  the  partners,  except  by  a  common 
action  at  law.  It  is  only  in  cases  where  there 
is  a  dissolution  by  the  death  or  bankruptcy  of 


one  partner  that  the  right  of  the  joint  creditors 
can  attach,  as  a  auasi  lien  upon  the  partner- 
ship effects,  as  a  derivative  subordinate  right, 
under  and  through  the  lien  and  equity  of  the 
partners."  Story.  Parln.  §  361.  When  there 
is  no  joint  fund  and  no  solvent  partner,  this 
makes  an  exception  to  the  rule  just  mentioned. 
Id.  §  878:  24  Ala.  mpra,  loc,  eii.  686,  and  cases 
cited.  These  considerations  mark  the  wide 
difference  between  the  present  case  and  the 
one  in  78  Mo.,  on  which  the  plaintiff  so  con- 
fidently relies.  The  case  of  Eaton  v.  WaM, 
42  Mo.  272,  has  no  bearing  whatever  on  this 
case. 

This  reasoning  and  these  authorities  result  in 
an  affirmance  of  the  judgment,  and  it  is  soot- 

All  concur,  but  B»relax»  J.,  who  dissents. 


MINNESOTA  SUPREME  COURT. 


WiUiam  SCHUMAKER,  BespU, 

t. 

St  PAUL  &  DULUTH  R  CO..  Appt. 

(....Minn ) 

*1.   The  flpeneral  rule  in  aetlons  in  tort 

is  that  the  damages  recoverable  are  those  result- 
iDg  directly  from  the  wronfirf  ul  act,  whether  tbey 
could  or  could  not  have  been  foreseen  or  contem- 
plated by  the  wrong-doer  as  the  probable  result 
OEf  the  act  done. 

8«  The  direct  or  proximate  consequen- 
ces of  a  'WVOikg/taX  act  are  those  which  occur 
wftbout  any  intervening  cause;  and  where  an 
efficient  adequate  cause  for  the  injuries  has  been 
found,  it  must  be  considered  as  tbe  true  cause, 
unlen  another,  not  incident  to  it,  but  independ- 
ent of  ft,  is  shown  to  bave  intervened. 

8.  The  question  as  to  what  is  the  direct 
or  iBTfiTrimatf^  cause  of  an  injury  is  ordinar- 
ily, not  one  of  scienoe  or  of  legal  knowledge,  but 
of  fact,  for  a  Jury  to  determine,  in  view  of  the  ao- 
oompanylng  circumstances. 

4*  Where  the  ii^uries  complained  of 
were  caused  immediately  by  the  act  of 
the  servant  in  walking  from  the  point  to 
whieh  be  had  been  transported  and  put  at  work 
by  the  master,  to  a  place  where  he  could  obtain 
neoesaary  and  proper  shelter  and  protection  from 
the  elements,  the  master  cannot  be  relieved  from 
liabiUty.  in  case  it  appears  that  the  servant^s  act 
in  so  walking  was  apparently  rendered  necessary 
by  the  master^  negligent  act,  and  was  not,  in  it- 
self, negligent. 

(April  8, 1891.) 

APPBAL  hy  defendant  from  an  order  of  the 
District  Court  for  Ramsey  County  over- 
ruling a  demurrer  to  the  compkint  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  sll^ged  to  have  resulted  from  defend- 
ant's n^Hgence.    Affirmed. 

*Head  notes  by  Coxxzifa,  J. 


The  facts  sufficiently  appear  in  the  opinion. 

Mr  William  H.  Bliss  for  appellant. 

Messrs,  Erwin  lb  Wellin(|^n»  for  re- 
spondent: 

The  contract  on  the  part  of  the  master  is, 
among  other  things,  to  provide  those  appliances 
that  will  enable  the  servant  to  perform  his 
duty  without  exposure  to  dangers  that  do  not 
come  within  the  obvious  scope  of  his  employ- 
ment. 

Coombs  V.  New  Bedford  Cordage  Co.  102  Mass. 
572;  Chicago  d  N.  W.  B.  Co.  v.  Jackson,  55 
III.  4»2;  Columbus  dbl.  C.  B.  Co.  v.  Arnold,  81 
Ind.  175;  Keegan  v.  Kamnaugh,  62  Mo.  280. 

Where  the  servant  is  employed  in  a  service 
from  the  performance  of  which  danger  mar 
arise,  it  is  the  duty  of  the  master  to  use  all 
reasonable  means  and  precautions  to  prevent 
the  happening  of  anything  from  which  in- 
creased and  unnecessary  danger  may  occur. 

Clarke  v.  Holmes,  7  Hurlst.  &  N.  987;  Hay- 
den  V.  SmithvilU  Mfg.  Co.  29  Conn.  648. 

Where  the  peril  grows  out  of  extrinsic  causes, 
or  circumstances  which  are  not  discoverable 
by  tbe  use  of  ordinary  precaution  and  pru- 
dence, the  employer  is  liable  if  the  loss  or  in- 
jury is  caused  by  his  neglect  or  want  of  care. 

Perry  v.  Marsh,  25  Ala.  659;  Baxter  v.  Bob- 
erts,  44  Cal.  187;  Oibson  v.  Pacific  B.  Co.  46 
Mo.  168. 

A  servant  has  a  right  to  repose  confidence  in 
the  prudence  and  caution  of  his  employer,  and 
to  rely  upon  his  not  puttine  him  in  a  position 
of  peril  or  risk,  that  a  prudent  man  would  not 
assume. 

Le  Clair  v.  First  Div.  St.  Paul  db  P.  B.  Co.  20 
Minn.  9.  See  Clifford  v.  Denver,  8.  P.  <fcP.  /?. 
Co.  9  Colo.  888,  where  the  facts  are  similar  to 
those  in  the  case  at  bar. 

The  neglect  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury  suffered. 

See  Houfe  v.  Fulton,  29  Wis.  296. 


Sorrx.— Proximate  and  remote  cause  of  injury 
Aiaeiaaed  inSmlthwiokv.  Hall  (Conn.)  posf,  — .  See 
noCetto  Spioer  v.  Chesapeake  A  O.  R.  Co.  (W.  Va.) 
11 1«.  R.  A.  3B0;  Smith  v.  Kanawha  County  Ct.  (W. 
12L.R.A. 


I  Va.)  8  L.  R.  A.  82;  Read  v.  Nichols  (N.  Y.)  7  L.  R.  A. 
1 182;  Louisville,  N.  A.  A  C.  R.  Co.  v.  Lucas  (Ind.)  6  L. 
I  R.  A.  194;  Smethursfc  v.  Proprietors  of  Ind.  Cong. 
I  Church  (Mass.)  2  L.  R.  A.  ew. 
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Collins,  J.,  deUvered  the  opinion  of  the 
court: 

To  plaintiff's  complaint  herein  the  defendant 
corporation  interposed  a  demurrer,  upon  the 
ground  that  it  failed  to  state  facU  sufficient  to 
consiitute  a  cause  of  action.  Upon  the  argu- 
ment of  this  appeal  defendant  contended  that 
its  negligence  in  the  premises  vas  insufficiently 
pleaded;  that  the  injury  complained  of,  pro- 
vided the  same  could  be  said  to  have  been  the 
result  of  defendant's  act,  was  not  proximate, 
but  was  too  remote  a  consequence  to  be  charge- 
able to  it;  and,  further,  that  from  the  allega- 
tions of  the  complaint  it  was  manifest  that 
plaintiff  himself  was  guilty  of  contributory 
negligence.  Very  little  need  be  said  on  any  of 
these  points,  for  none  are  well  taken .  The  com- 
plaint contains  much  that  is  superfluous,  but  in 
respect  to  neeligence  it  avers  the  defendant's 
duty  to  have  been  to  furnish  transportation  to 
plaintiff,  a  car-repairer  in  its  employ,  from  the 
wrecked  caboose,  which  he  had  been  sent  out 
to  repair  by  the  foreman,  back  to  Bt.  Paul, 
when  he  had  completed  his  work,  and  that  it 
wrongfully,  unlawfully  and  negligently  failed 
and  omitted  so  to  do,  or  to  furnish  plaintiff 
with  transportation  to  any  other  place  where 
shelter  or  food  could  be  obtained,  and  that  by 
reason  of  such  negligent  failure  and  omission 
plaintiff  was  compelled  to  and  did  walk  to  the 
Village  of  White  Bear,  a  distance  of  nine 
miles,  in  the  night-time,  in  extremely  cold  and 
dangerous  weather,  that  beine  the  nearest 
point  at  which  the  necessary  shelter  and  food 
could  be  had;  that  placing  reliance  upon  de- 
fendant's performance  of  its  duty  towards 
plaintiff  when  he  had  completed  his  work,  by 
furnishing  transportation  back  to  St.  Paul 
from  the  place  on  its  line  of  road  where  he  had 
been  taken  to  repair  the  caboose,  plaintiff  was 
wholly  unprepared  with  means  for  properly 
sheltering  or  clothing  himself.  It  was  also 
averred  that  the  facts  and  circumstances  with 
reference  to  the  location  of  the  caboose,  the 
inclemency  of  the  weather,  the  distance  to 
shelter  or  food,  and  that  plaintiff,  by  reason 
of  his  reliance  upon  being  transportea  back  to 
St.  Paul  when  through  with  his  work,  had 
not  provided  himself  with  proper  clothing  for 
such  weather,  were  then  well  known  to  the 
defendant.  'The  negligence  of  the  defendant 
might  have  been  specified  with  greater  cer- 
tainty, but  from  an  inspection  of  the  pleading 
it  appears  that  defendant  is  charged  with  hav- 
ing unnecessarily  and  unreasonably  placed  its 
servant,  the  plaintiff,  in  serious  danger,  from 
which  injury  resulted,  by  carelessly  and  neg- 
ligently omitting  to  perform  a  duty  immeoi- 
ately  connected  with  his  work,  on  the  perform- 
ance of  which  he  had  a  right  to  and  aid  rely. 
With  full  knowledge  of  the  situation  as  to 
weather  and  the  locality,  consequently  of  the 
danger  to  be  apprehended,  it  neglected  and 
abandoned  the  plaintiff  under  circumstances 
which  he  alleges  resulted  in  personal  injury 
to  him.  It  had  no  more  ri^ht  to  unnecessarily 
and  unreasonably  leave  him  in  a  dangerous 
place,  to  expose  him  to  an  unnecessary  and 
unreasonable  risk  from  the  elements,  by  fail- 
ing to  furnish  transportation  from  the  place 
where  he  had  been  put  at  work,  when  that 
work  was  completed,  it  being  its  duty  so  to  do, 
according  to  the  complaint,  than  it  had  to  un- 
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necessarily  and  unreasonably  expose  him  to 
risks  and  dangers  while  he  was  at  work,— snc^ 
risks  and  dangers  as  were  discoverable  by  the 
use  of  ordinary  precaution  and  diligence.  The 
defendant  should  have  been  reasonably  dili- 
gent, and  could  not,  without  incurriog  liabili- 
,  desert  the  plaintiff  in  the  manner  and  under 
e  circumstances  set  forth  in  the  complaint 
The  important  question  in  this  case,  how- 
ever, is  whether,  from  the  complaint,  it  ap- 
pears that  defendant  is  liable  for  the  injoriea 
which  resulted  from  plaintiff's  efforts  to  ob- 
tain shelter  and  food  on  the  occasion  referred 
to;  the  former,  as  before  stated,  arguing  ihat» 
as  alleged,  they  are  too  remote,  and  are  noi 
the  proximate  results  of  its  act  It  is  averred 
that,  by  reason  of  the  unavoidable  exposure  of 
the  plaintiff,  he  was  made  sick,  contracted 
rheumatism,  has  ever  since  suffered  great  pain 
and  agony,  and  has  been  permanently  injured. 
It  must  not  be  forgotten  mat  the  gravamen  of 
the  action  is  the  negligence  and  carelessness  of 
the  defendant  In  leaving  plaintiff  at  a  place 
where  he  could  not  procure  either  shelter  or 
food.  It  is  an  action  in  tort,  and  not  for  a 
breach  of  contract.  It  is  the  negligence  of  the 
defendant  which  is  complained  of,  and  not  the 
breach  of  a  contract  to  return  the  plaintiff  to 
St  Paul  when  he  had  performed  his  labor. 
It  was.  of  course,  essential  that  the  plaintiff's 
relation  with  the  defendant  be  made  to  appear^ 
for,  unless  he  was  a  servant  to  whom  the  de- 
fendant owed  a  duty,  there  could  arise  no  lia- 
bility by  reason  of  its  neglect  to  perform  that 
duty.  The  relation  of  master  and  servant  first 
having  been  shown  to  exist,  the  law  fixes  the 
duty  of  the  former  towards  the  latter,  and  a 
violation  of  this  duty  is  a  wrong,  not  a  breach 
of  the  contract.  This,  then,  is  an  action  in 
which  the  wrong-doer  is  liable  for  the  natural 
and  probable  consequences  of  its  negligent  act 
or  omission;  the  general  rules  which  limit  the 
damages  in  actions  of  tort  being,  in  many  re- 
spects, different  from  those  in  actions  on  con* 
tracts.  The  injury  must  be  the  direct  result 
of  the  misconduct  attributed,  and  the  ffenerai 
rule  in  respect  to  damages  is  that  whoever 
commits  a  trespass  or  other  wrongful  act  is 
liable  for  all  the  direct  injury  resulting  there- 
from, although  such  resulting  injury  could 
not  have  been  contemplated  as  a  promible  re- 
sult of  the  act  done.  1  Sedgw.  Dam.  180,  note, 
and  cases  cited;  Clifford  v.  i)enver,  8,  P,  dt  P, 
i?.  Co,  9  Colo.  888. 

He  who  commits  a  trespass  must  be  held  to 
contemplate  all  the  damages  which  may  legiti- 
mately flow  from  his  illegal  act,  whether  he 
may  have  foreseen  them  or  not;  and,  so  far  as 
it  is  plainly  traceable,  he  must  make  compen- 
sation for  the  wrong.  The  damaces  cannot 
be  considered  too  remote  if,  according  to  the 
usual  experience  of  mankind,  injurious  results 
ought  to  have  been  apprehended.  It  is  not 
necessary  that  the  injury  in  the  precise  form 
in  which  it,  in  fact,  resulted,  should  have  been 
foreseen.  It  is  enough  that  it  now  appears  to 
have  been  a  natural  and  probable  consequence. 
Hill  V.  Win9or,  118  Mass.  251.  The  question 
is  whether  the  negligent  act  complained  of — 
leaving  the  plaintiff  m  the  open  country  in  the 
night-time,  in  extremely  cold  and  dangerous 
weather,  a  loDg  distance  from  shelter  or  food 
— ^was  the  direct  cause  of  the  injuries  men- 
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tioned  in  the  complaint,  or  whether  it  was  a 
remote  cause,  for  which  an  action  will  not  lie, 
and  It  must  be  taken  for  granted  that  the  walk 
of  nine  miles  and  incident  exposure  brought 
about  the  alleged  sickness,  pain  and  disability. 
There  was  no  intervening  independent  cause 
of  the  injury,  for  all  of  the  acts  done  by  tt^e 
plaintiff,  his  effort  to  seek  protection  from  the 
inclement  and  dangerous  weather,  were  legiti- 
mate, and  compelled  by  defendant's  failure  to 
reconvey  him  to  the  city.  Had  he  remained 
at  the  caboose,  and  lost  his  hands,  or  his  feet, 
or  perhaps  his  life,  by  freezing,  no  doubt  could 
exist  of  the  defendant's  liability.  It  must  not 
be  permitted  to  escape  the  consequences  of  its 
wrong  because  the  injuries  were  received  in 
an  effort  to  avoid  the  threatened  danger,  or 
because  they  differ  in  form  or  seriousness  from 
those  which  might  have  resulted  had  the 
plaintiff  made  no  such  effort.  An  efficient, 
adequate  cause  being  found  for  the  injuries 
received  by  plaintiff,  it  must  be  considered  as 
the  true  cause,  unless  another,  not  incident  to 
it,  but  independent  of  it,  is  shown  to  have  in- 
tervened between  it  and  the  result.  This  is 
the  substance  of  very  clear  statements  of  the 
law  found  in  SeUoffg  v.  Chieoffo  <fe  ^V.  W.  B. 
Co,,  26  Wis.  228,  and  in  Milwaukee  iSkSt.  R  B, 
Co.  Y.  KeUogg,  U  U.  8.  469,  24  L.  ed.  256. 

And  upon  the  point  now  under  consideration 
we  fail  to  distinguish  between  the  case  at  bar 
and  Broien  v.  Chieago,  M,  <fe  St,  P,  B,  Co,,  64 
Wis.  842.  an  action  brought  to  recover  for  like 
damages  said  to  have  been  caused  by  direct- 
ing passengers  to  alight  from  a  train  at  a  place 


about  three  miles  distant  from  thetr  destina- 
tion. At  all  events,  the  question  as  to  what 
was  the  proximate  cause  of  a  plaintiff's  in- 

iuries  is  usually  one  to  be  determined  by  a 
ury.  As  was  said  in  Milwaukee  dt  8t,  P.  B. 
Co.  V.  KeUcffg,  ntpra,  the  true  rule  is  that  what 
is  the  proximate  cause  of  an  injury  is  ordina- 
rilv  for  a  jury.f  It  is  not  a  question  of 
science  or  legal  knowledge.  It  is  to  be  deter- 
miued  as  a  fact,  in  view  of  the  circumstances 
attending  it. 

Finally,  the  defendant  insists  that  plaintiff 
was  guilty  of  contributory  negligence,  because, 
from  the  complaint,  it  appears  that  he  was 
wholly  unprepared  with  clothing  sufficient  for 
the  occasion,  and  because  he  left  the  shelter 
of  the  caboose  when  he  undertook  his  Journey 
upon  foot  to  the  Village  of  White  Bear.  The 
plaintiff,  undoubtedly,  went  prepared  with 
such  clothine  as  he  would  ordinarily  and  nat- 
urally need  for  the  occasion,  had  the  defend- 
ant performed  its  alleged  duty,  and  this  was 
all  that  was  required  of  him.  He  was  not 
obliged  to  anticipate  the  defendant's  negligence 
or  omission,  ana  prepare  for  it,  nor  docs  it 
follow  that,  because  there  was  a  caboose  at 
the  place  where  he  worked,  it  afforded  him 
adequate  and  proper  shelter  for  the  night.  If 
this  was  the  fact,  it  can  quite  properly  be 
shown  as  a  defense  upon  the  trial  of  the  case. 
But  the  complaint  negatives  such  a  conclusion. 
Order  a  finned, 

Mitehell,  J.,  did  not  participate  in  the 
making  and  filing  of  this  decision. 


INDIANA  SUPREME  COURT, 


Martha  O.  L08TUTTER,  Appt, 

V, 

CITY  OF  AURORA  et  al. 
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1*  A  publie  pomp  in  »  ettj  street  is  not  a 

oaisanoeto  an  abuttloir  lotowner  when  main- 
tained by  the  city  authorities. 
8.  A  well  In  »  city  street  abandoned  by 
»  ftMmer  owner  ot  the  land  may  be  fitted  up 
and  maintahied  for  public  use  by  the  mualclpal 
authorities  witbout  the  consent  of  the  abutting 
owner. 

(January  8, 1881.) 

APPEAL  by  plaintiff  from  a  judmnent  of 
the  Circuit  Court  for  Dearborn  County  in 
favor  of  defendants  in  an  action  brought  to  en- 
join the  maintenance  of  a  pump  in  the  street 
in  front  of  plaintiff's  property.     Afflrmed, 

The  facts  sufilciently  appear  in  the  opinion. 

Menra,  McMnllen  A  Johnson  for  ap- 
pellant. 

Metiers.  William  S.  Holman  and  Wil- 
liam S.  Holman,  Jr.,  for  appellees: 

It  is  not  every  little  annoyance,  not  every  in- 


convenience, and  not  even  everv  violation  of 
the  rights  of  another,  which  will  authorize  the 
interposition  of  a  court  by  mean^  of  an  in- 
junction. It  must  be  a  case  of  strong  and  im- 
perious necessity. 

Hilliard,  Injunctions,  3d  ed.  p.  328,  par.  2. 

The  rights  of  the  public  in  a  city  street,  and 
the  control  of  the  city  over  her  streets,  is  not 
diflferent  in  principle,  whether  the  fee  of  the 
street  is  in  the  adjacent  owners  or  in  the  cit}'. 

Barney  v.  Keokuk,  94  U.  8.  824,  24  L.  ed. 
224,  228. 

It  is  too  late  to  contend  that  a  public  street 
in  a  populous  city  may  be  used  for  no  other 
purpose  than  a  mere  passageway  for  foot  pas- 
sengers and  vehicles,  without  compensation  to 
the  abutting  owners. 

2  Dillon,  Mun.  Corp.  2d  ed.  p.  545. 

Although  an  easement  only  be  acquired  by 
the  public,  the  municipal  or  local  authorities 
may  build  a  reservoir  or  cistern  in  a  street  to 
retain  water  with  which  to  sprinkle  streets  or 
extinguish  fires  without  the  consent  of  the 
owners  of  the  fee. 

2  Dillon,  Mun.  Corp.  2d  ed.  par.  545.  par. 
690  in  8d  ed.;  Crooke  v.  Fkithush  Water-  Works 


Note.— For  authorities  as  to  the  rights  of  an 
abuttins  property  owner  in  a  highway,  see  notes  to 
Iron  Mountain  R.  Co.  v.  Bingham  (Tenn.)  4  L.  R. 
A.  9S2;  Pearrall  v.  Eaton  County  Suprs.  (Micb.)  4 
L.  R.  A.  198;  Mooee  v.  Carson  (N.  C,>  7  L.  R.  A.  548; 
12  L.  R  A. 


Charlotte  v.  Pembroke  Iron  Works  (Me.)  8  L.  R.  A. 
828;  East  End  St.  R.  Co.  v.  Doyle  (Tenn.)  9  L.  R.  A. 
100:  Dill  V.  Board  of  Education  of  Camden  (N.  J.) 
10  L.  R.  A.  276. 
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Co,  29  Hun,  245;  Angel,  Hifffaways,  3d  ed.  par. 
91,  p.  98,  par.  312;  Wait,  Act.  and  Def.  par. 
12,  art.  8,  p.  616;  Qrove  v.  Ft.  Wayne,  45Ind. 
429,437. 

An  ornamental  structure  proper  in  itself, 
placed  in  a  public  street  bv  the  proper  autbori- 
ties,  for  public  use  or  enjoyment,  although  it 
extends  upward  instead  of  downward,  and  al- 
though it  may  not  leave  the  entire  street  open 
to  the  public,  if  there  is  ample  room  left  for 
public  travel  and  convenience,  will  not  be  de- 
clared a  nuisance  on  the  application  of  the 
abutting  owner  of  the  fee,  nor  will  the  said 
owner  be  entitled  to  compensation  as  for  a 
new  and  additional  servitude. 

Tompkins  v.  Hodgson,  2  Hun,  146, 4  Thomp. 
&  C.  435. 

The  streets  of  a  populous  city  or  village  may 
be  appropriated  to  other  purposes  than  a  mere 
place  of  passage;  they  may  be  used  and  ap- 
piropriated  for  any  public  use  which  is  consis- 
tent and  in  harmony  with  their  use  as  a  public 
highway. 

PeopU  v.  Kerr,  27  N.  Y.  188,  218;  Chapman 
v.  Albany  db  8.  B.  Co.  10  Barb.  360;  Boone. 
Corp.  par.  293.  p.  456,  par.  294,  p.  459;  Dillon, 
Mun.  Corp.  2d  ed.  par.  553;  Horr  &  Bemis, 
Mun.  Pol.  Ord.  par.  243;  Fierce  v.  Dreio,  186 
Mass.  75. 

It  is  not  essential  that  the  act  be  specially 
authorized;  it  is  sufficient  if  it  be  within  the 
general  scope  of  the  powers  conferred  upon  the 
municipality. 

2  Dillon,  Mun.  Corp.  3d  ed.  par.  971. 

Bliiott*  /.,  delivered  the  opinion  of  the 
court: 

The  appellant  owns  a  lot  abutting  upon  a 
public  street  in  the  City  of  Aurora,  on  which 
she  erected  a  dwelline-nouse,  in  which  she  and 
her  husband,  with  their  family,  reside.  The 
street  has  been  improved,  and  has  Ions  been 
in  general  use.  Years  aeo  the  owner  of  the  lot 
now  owned  by  the  appefiant  dug  and  walled  a 
well  in  the  street  in  front  of  the  lot,  and  this 
he  did  for  his  private  benefit.  The  City  had 
no  interest  ana  took  no  part  in  the  work.  In 
time  the  old  well  was  abandoned,  but  another 
was  duff  by  an  owner  of  the  lot  for  his  own 
convenience.  In  April.  1887,  the  City  of 
Aurora,  without  any  legal  proceedings  and 
without  the  consent  of  the  appellant,  who  had 
then  become  the  owner  of  the  lot,  caused  a 
platform  to  be  constructed  around  the  mouth 
of  the  well,  and  a  pump  to  be  placed  in  it. 
The  appellant  now  asserts  that  the  weU  con- 
stitutes a  nuisance;  that  the  City  has  no  ri^ht 
to  maintain  a  well  in  the  street;  that  in  doing 
so  it  has  invade  her  rights  as  an  abutting 
owner;  and  she  seeks  an  injunction  prohibiting 
the  City  from  maintaining  the  well. 

It  is  undoubtedly  the  law  that  the  abutter 
has  a  private  property  right  in  the  street  dis- 
tinct from  that  of  the  public,  of  which  he  can- 
not be  deprived  without  compensation.  Com- 
mon Council  of  Indianapolis  v.  Croas,  7  Ind.  9; 
Haynes  v.  Thomas,  Id.  88;  State  v.  Berdetta, 
73  Ind.  185,  and  cases  cited;  Bensselaer  v.  Leo- 
pold, 106  Ind.  29,  3  West.  Rep.  874;  Terrs 
HauU  A  L.  B.  Co.  v.  BisseU,  108  Ind.  118,  6 
West.  Rep.  253;  Lafayette  v.  NagU,  113  Ind. 
425,  12  West.  Rep.  637;  Kineaid  v.  Indianap- 
olis Nat  Gas  Co.  124  Ind.  578,  8  L.  R.  A  602; 
12  L.R  A 


P^t&r  V.  Midland  B.  Co.  125  Ind.  476.  See 
also  authorities  collected  in  note,  Elliott.  Roads 
and  StreeU,  p.  528. 

This  established  principle  leads  to  the  doc- 
trine that  the  street  cannot  be  diverted  frtNn 
the  use  to  which  it  was  dedicated,  and  that  an 
additional  burden  cannot  be  laid  upon  the 
property,  without  lawful  authority,  and  after 
compensation  has  been  paid  or  tendered.  This 
much  is  clear.  But  an  urban  servitude  is  very 
comprehensive.    It  is  always  much  more  oom- 

?irehensive  than  a  suburban  one.  Kineaid  t. 
ndianapolis  Nat.  Gas  Co.  supra. 
The  immediate  question  which  arises  is 
whether  the  urban  servitude  is  broad  enough 
to  vest  in  the  municipality  the  right  to  main- 
tain a  well  in  the  street  The  rights  of  a  mu- 
nicipality, vested  in  it  as  the  owner  of  an  urban 
servitude,  authorize  it  to  use  a  street  for  many 
other  purposes  than  that  of  travel.  It  is  true 
that  its  primary  character  is  that  of  a  thor- 
oughfare upon  which  citizens  have  a  free  right 
to  pass  and  repass^  and  it  is  also  true  that  its 
character  as  a  street  cannot  be  entirely  de> 
stroyed  without  compensation  to  those  injured 
by  Its  destruction.  See  authorities  cited  in 
notes,  paiires  662.  663,  Elliott,  Roads  and 
Streets.  iBut.  while  this  is  true,  it  is  also  true 
that  the  use  of  streets  is  not  confined  to  that  of 
travel.  Pipes  for  water  and  for  gas  may  be 
laid  in  them,  drinking  fountains  and  hydrants 
may  be  placed  in  them,  and  cisterns  may  be 
dug  in  them.  West  v.  Bancroft,  82  Yt.  867; 
Barter  v.  Com.  3  Penr.  &  W.  259;  Branson  t. 
Philadelphia,  47  Pa.  829;  Cincinnati  v.  Penny, 
21  Ohio  St.  499;  2  Dillon.  Mun.  Corp.  4th  ed. 
§  690.  See  authorities  collected  in  nates,  El- 
liott. Roads  and  Streets,  pp.  805.  806. 

We  can  see  no  reason  why  a  well  originally 
dug  by  a  lotowner  may  not  become  a  put^ 
convenience  for  citizens  and  travelers,  and  as 
such  maintained  by  a  municipal  corporatioo. 
The  principle  asserted  by  the  authorities  to 
which  we  have  referred  clearly  authorizes  the 
conclusion  that  a  well  originally  dug  in  a  street 
by  a  lotowner  may  be  taken  charge  of  by  the 
corporate  authorities,  and  made  fit  for  con- 
venient public  use.  Town  pumps  have  lone 
been  in  existence— long  before  Hawthorne^ 
historical  pump  poured  forth  its  rill— and  it 
cannot  be  justly  said  tliat  a  municipal  corpora- 
tion is  guilty  of  maintaining  a  nuisance  where 
it  does  no  more  Uian  maintain  a  pump  in  one 
of  its  streets.  It  is  immaterial  whether  a  weQ. 
hydrant,  fountain  or  the  like  was  dug  or 
erected  by  a  municipal  corporation  as  a  part  of 
a  general  plan  of  improvement,  for  a  thing  of 
that  kind,  promotive,  as  it  presumptively  is,  of 
public  convenience,  may  be  adopted  by  a 
municipality  and  niaintained  for  public  use. 
Kindred  cases  prove  that  the  general  principle 
here  involved  has  longbeen  reoognizeo.  Eing 
V.  West  Biding  of  TorkMre,  2  East,  842; 
Board  of  Comrs.  v.  Washington  Titp.  121  Ind. 
379;  Indianapolis  v.  Lawyer,  88  Ind.  348. 
See  also  authorities  in  notes,  Elliott,  Roads  and 
Streets,  pp.  22,  34,  35. 

We  cannot  presume  that  a  wrong  was  com- 
mitted b^  the  officers  of  a  public  corporation. 
On  the  contrary,  we  must  presume  tnat  they 
rightfully  performed  their  du^.  We  must 
therefore  presume  that  the  officers  of  the  City 
were  not  guilty  of  an  actionable  wrong  in  do- 
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isff  what  they  did  in  order  to  put  the  well  in  a 
smtable  condition  for  convenient  public  use. 
The  burden  is  on  the  appellant  to  rebut  this 
presumption  by  bringing  forward  countervail- 
iog  acts,  not  by  pleflSing  bare  conclusions  or 


recitals.    Facts  are  requisite  to  constitute  a 
cause  of  action,  and  they  are  wanting  in  this 
instance. 
Judgment  affirmed. 


NORTH  CAROLINA  SUPREME  COURT. 
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BOWLING,  Appt, 
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1.  A  teiuuBt  in  eommon  mMj  be 

Ibr  eoniTeraioii  in  wrencblnfr  and  oarrylnf 

Bwaj  maoblnefy  from  a  mill  against  his  oo-ten- 

ant's  protest. 
8.  After  suit  is  broufht  Ibr  conversion 

plaintiff  cannot  be  oompelled  to  take  back  the 

property. 
8«  No  demand  is  neoessary  before  suit  for 

conversion  of  property  carried  away  in  the  face 

of  plaintllTs  protest 

(March  10, 1891.) 


APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Granville  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongfm  con- 
version of  certain  machinery  by  defendant  to 
his  own  use.    Jfflrmed, 

Statement  by  ATory*  J.: 

This  was  a  civil  action  tried  at  the  April 
Term,  1890,  of  the  Superior  Court  of  Gran- 
ville County,  before  Woraack.  Judge.  The 
action  was  brought  to  recover  damages  for  un- 
lawfully removing  and  converting  to  the  de- 
fendant's own  use  certain  machinery  that  had 
been  placed  in  a  mill  run  by  water.  On  the 
28d  01  August,  1880,  and  for  some  years  prior 
to  that  time,  the  plaintiff  and  defendant  were 
owners  in  fee  and  tenants  in  common  of  the 


^OTm.—IAdbUity  of  tenant  in  eomnum  to  action  of 
trover. 

Tbe  law  nndoabtedly  was  formerly  that  one  ten- 
ant in  common  of  chattels  had  no  riifht  of  action 
against  his  co-tenant  If  he  was  deprived  by  the  lat- 
ter of  the  enjoyment  of  the  common  property;  and 
so  it  is  laid  down  by  Littleton.  9983,  that  *'if  two  be 
possesfied  of  chattels  personal  in  common,  if  the 
one  take  the  whole  to  himself  out  of  the  possession 
of  the  other,  the  other  hath  no  other  remedy  but  to 
take  this  from  him  who  hath  done  him  the  wrong 
to  occupy  in  common  when  he  can  see  his  time," 
and  the  earliest  oases  are  to  the  same  eCTeot.  And 
it  may  be  said  to  be  a  general  rule  at  the  present 
time  that  trover  will  not  lie  between  tenants  in 
common.    See  Webb  v.  Danf  orth,  1  Day,  801. 

Exceptions  were  soon  made  to  the  rule,  however, 
some  of  which  have  become  as  firmly  established 
and  are  as  widely  recognized  as  the  rule  itself, 
while  others  have  received  only  partial  recognition. 

Exeluaive  possession  of  property  by  one  tenant 

The  result  of  the  common  ownership  is  that  each 
tenant  has  a  riirht  to  the  possession  of  the  property, 
and  consequently  he  can  be  guilty  of  no  wrong  in 
obtaining  and  retaining  such  possession,  even 
thouirh  the  result  is  to  exclude  his  co-tenant  from 
the  beneficial  enjoyment  of  the  property.  In  such 
case  the  rule  is  uniformly  applied,  and  the  only 
remedy  of  the  excluded  tenant  appears  to  be  to 
await  an  opportunity  to  obtain  the  possession  and 
enjoyment  of  the  property  or  to  file  a  bill  in  equity 
for  a  sale  of  the  property  and  a  division  of  the  pro- 
ceeds. Cheek  v.  Wheatley,  8  Sneed,  484;  Tyler  v. 
Taylor,  8  Barb.  687;  Vtarr  v.  Smith,  9  Wend.  810:  Given 
V.  Kelly,  85  Pa.  300:  Shamburg  v.  Moorefaead,  4 
Brewvt.  92;  Southworth  v.  Smith,  27  Conn.  856;  Ber- 
trand  v.  Taylor,  88  Ark.  470;  Heller  v.  Hufsmith.lOS 
Pa.  586:  Campbell  v.  Campbell,  )S  Murphy,  66;  Hinds 
V.  Terry,  Walker  (Miss.)  80;  Leonard  v.  Scar- 
borough, 2  Ga.  73;  Weld  v.  Oliver,  Zi  Pick.  MSB;  Cole 
V.  Ttrrj.  2  Dev.  A  B.  Eq.  ». 

The  reason  assigned  for  this  is  because  the  pos- 
iession  of  one  is  the  possession  of  both.  Brown  v. 
Hedges.  1  Salk.  290;  Fox  v.  Hanbury,  2  Cowp.  445; 
HoUi^lay  v.  OamselU  1 T.  R.  868;  Smith  v.  Stokes,  1 

Bast^asa. 
12  L.  R.  A. 


The  rule  is  applied  to  crops.  Keisel  v.  Earnest, 
21  Pa.  06;  Ballon  v.  Hale,  47  N.  H.  847. 

And  it  makes  no  difference  that  the  tenant  in 
possession  uses  the  property  as  though  it  was  his 
own  exclusively.  Fightmaster  v.  Beasly,  7  J.  J. 
Marsh.  410. 

Trover  will  not  lie  against  the  vendee  of  the 
original  co-tenant  while  be  remains  in  possession  of 
the  property  although  claiming  it  as  sole  owner. 
Kllgore  V.  Wood,  50  Me.  154. 

Trover  will  not  lie  by  one  tenant  in  common  of 
real  estate  against  bis  co-tenant  for  the  conversion 
of  the  title  deeds  because  each  has  an  equal  right 
to  the  possession  of  them.  Daniels  ^v.  Daniels,  7 
Mass.  137. 

One  case  has  recognized  a  distinction  where  the 
property  is  of  such  a  nature  as  to  be  necessarily 
destroyed  by  use,  holding  that  in  such  case  trover 
lies  for  the  appropriation  of  the  property  by  one  of 
the  parties  to  his  exclusive  use.  Lowe  v.  Miller,  8 
Gratt.2ia 

In  Illinois  the  statute  has  provided  for  an  action 
in  case  one  tenant  assumes  exclusive  control  (Ben- 
jamin V.  Stremple,  18  111.  488;  Boyle  v.  Levings,  28 
111.  814);  but  even  in  that  State  there  is  no  liability 
unless  one  tenant  assumes  and  exercises  exclusive 
ownership  repudiating  the  rights  of  the  others. 
Swartwout  v.  Evans,  97  UL  445. 

Destnictfon  of  property. 

The  first  exception  made  to  the  rule  was  that  if 
one  tenant  in  common  gets  possession  of  the  com- 
mon property  and  destroys  it  his  co-tenant  will 
have  an  action  against  him  for  tbe  wrong.  This 
exception  appears  in  Cokeys  comments  on  Littleton, 
200  (T,  h  (see  also  Bacon,  Abr.  IVorer,  c),  and  runs 
through  the  books  to  the  present  time.  In  fact  it 
became  the  basis  for  all  the  other  apparent  excep- 
tions to  the  rule  which  now  exist,  the  latter  being 
scarcely  more  than  an  application  of  the  original 
exception  to  acts  which  in  the  judgment  of  the  va- 
rious courts  amount  to  a  destruction. 

Trover  will  lie  for  a  destruction  of  the  prpperty. 
Tubbe  V.  Richardson,  6  Vt.  442. 

If  one  tenant  in  common  destroy  the  common 
property  the  other  tenant  may  bring  trover  against 
him;  but  if  the  common  property  is  not  destroyed 
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tract  of  laod  on  which  the  mill  was  situate, 
«ach  holding  one  undivided  half.  On  said  28d 
of  August  the  defendant  executed  a  contract 
under  seal  to  convey  to  one  John  T.  McDon- 
ough.  on  the  payment  of  a  note  of  the  same 
date  for  the  sum  of  $800  by  said  McDonouffh 
and  wife.  McDonough  and  his  wife,  on  tne 
same  day,  also  loined  in  executing  a  mortgage 
deed  upon  his  interest  in  said  land  to  secure 
the  payment  of  said  notes.  The  said  John  T. 
McDonough  borrowed  of  the  plaintifiF  the  sum 
of  $200,  and  executed  his  note,  bearing  date 
March  20,  1888,  for  said  sum.  with  interest  at 

Xcent.  The  said  McDonough  purchased 
said  borrowed  money  the  turbine  wheel, 
shafts,  pulleys,  level,  cog-wheel,  etc.,  which 
are  the  subject  of  this  action,  and  executed,  bis 
wife  joining,  a  mortgage,  conveying  said  ma- 
chinery, to  secure  said  note  due  plaintiff,  the 


said  machinery  not  then  being  in  said  mill. 
On  default  in  the  payment  of  the  $800  note  for 
purchase  money  oi  the  land,  the  defendant,  on 
the  17th  of  January,  brought  suit  against  Mc- 
Donough to  subject  his  interest  in  the  land, 
and  at  April  Term,  1888,  of  the  Superior  Court 
of  Granville  obtained  a  decree  of  foreclosure, 
under  the  terms  of  which  the  interest  of  said 
McDonough  in  said  land  was  sola  by  a  com- 
missioner for  the  sum  of  $50,  the  defendant 
being  the  purchaser,  and  said  sale  was  con- 
firmed at  the  September  Term,  1888,  of  said 
court  The  wheel  and  some  other  parts  of  the 
machinery  were  placed  in  the  mill  after  being 
conveyed,  on  the  20th  of  Marcn,  1885,  bv 
mortgage  deed,  to  secure  said  note  for  ^20d, 
due  to  plaintiff,  but  before  the  said  foreclosure 
sale.  The  plaintiff  alleges  that  none  of  the 
machinery  sued  for  had  been  placed  in  position 


but  only  taken  out  of  the  possession  of  the  other 
tenantB  and  carried  away,  the  action  wlU  not  lie. 
Baroardlston  v.  Chapman,  cited  in  Heath  v.  Hub- 
bard, i  Bast,  lia 

Destruction  of  the  oommon  property  or  render- 
ing it  useless  by  use  will  warrant  the  action.  Guy- 
ther  v.  Pettljohn,  6  Ired.  L.  888. 

Where  one  tenant  In  common  of  a  printing  press 
removed  certain  essential  parts  of  It  and  carried 
away  several  fonts  of  type  so  as  to  render  the  press 
incapable  of  use  by  himself  or  his  co-tenant,  he  has 
so  far  destroyed  the  press  that  his  co-tenant  may 
maintain  trover  against  him.  Needham  v.  Hill,  127 
Mass.  186. 

Rendering  the  property  wholly  unlit  for  the  use 
and  purpose  for  which  It  was  made  is  destruction. 
So  held  where  a  joint  owner  of  an  oil-well,  and  ma^ 
chinery  used  for  working  the  same,  tore  up  and  re- 
moved from  the  well  all  the  machinery,  sold  part 
of  the  tubing  and  caused  the  remainder  of  the  ma- 
chinery to  be  taken  to  another  county,  and  ap- 
plied the  same  to  his  own  private  use,  and  sold  part 
of  it  for  old  iron.    Given  v.  Kelly,  86  Pa.  809. 

Turning  hogs  which  one  co-tenant  Is  keeping  to 
fatten  out  Inlo  the  street  without  further  account 
of  them  is  prima  facie  evidence  of  destruction 
which  will  entitle  bis  co-tenant  to  maintain  trover. 
Sheldon  v.  Skinner,  4  Wend.  680. 

The  destruction  of  common  property  which  will 
render  one  co-tenant  liable  to  the  other  In  trover 
means  such  dealing  with  it  that  it  is  no  longer  the 
thing  held  In  common,  but  something  else  that 
cannot  be  used  or  possessed  by  the  parties  as  be- 
fore. Anything  equivalent  to  destruction  is  suffi- 
cient as  well  as  such  a  change  that  it  is  no  longer 
the  same  thing,  or  a  removal  of  it  and  placing  it 
in  such  a  condition  that  the  co-owner  cannot  avail 
himself  of  his  right,  because  the  property  is  out  of 
his  reach.    Strickland  v.  Parker,  64  Me.  209. 

One  tenant  in  common  cannot  maintain  an  ac- 
tion against  his  companion  unless  there  has  been  a 
destruction  of  the  particular  chattel  or  something 
equivalent  to  it.  Morgan  v.  Marquis,  9  Bzch.  145; 
Roston  V.  Morris,  25  N.  J.  L.  176. 

If  one  tenant  in  common  of  a  note  surrenders  It 
to  the  maker  trover  will  lie.  Winner  v.  Pennlman, 
S6Md.l66. 

LiOM  of  property. 

Loss  of  property  will  warrant  the  action.  Hyde 
V.  Stone,  7  Wend.  857:  Hall  v.  Page,  4  Ga.  485; 
Stames  v.  Qulnn.  6  Ga.  87. 

A  destruction  takes  place  whenever  the  plaintifl^s 
right  of  recaption  has  been  entirely  put  an  end  to 
by  the  act  of  defendant.  So,  where  a  vessel  was 
sent  on  a  voyage  and  lost  the  action  lies.  Knight 
V.  Coates,  1  Ir.  L.  R.  60.  See  also  Bamardlston  v. 
Chapman,  cited  in  Heath  v.  Hubbard,  4  East,  UO. 
12  L.  R.A. 


Conversion  of  Xfroperty. 

It  is  evident  that  the  possession  or  use  of  the  oom- 
mon property  by  one  tenant  may  l)eoome  so  exclo- 
sive  as  to  amount  practically  to  a  destruction  of 
the  interest  of  the  other.  When  such  to  the  fact 
there  is  no  doubt  that  the  excluded  tenant  may 
maintain  trover  for  the  wrong.  Bell  v.  Layman, 
1 T.  B.  Mon.  40;  Newby  v.  Harrell,  80  X.  C.  168. 

The  dlfllcuity  arises  in  determining  when  the 
facts  show  a  destruction  of  the  Interest  of  the  com- 
plain ing  party.  It  has  been  stated  that  if  the  prop- 
erty is  not  capable  of  dlAialon  and  Is  still  in  the 
possession  of  the  defendant  there  can  be  no  action. 
Balch  V.  Jonos,  61  CaL  286. 

But  that  is  stronger  than  other  courts  state  the 
rule.  Thus,  in  Roddy  v.  Ck>x,  28  Ga.  800.  the  action 
is  held  to  be  maintainable  as  soon  as  the  party  in 
possession  sets  up  an  exclusive  claim  to  the  prop- 
erty denjing  any  Interest  in  the  co-tenant. 

And  the  latter  rule  appears  in  the  decisions  of 
other  States:  thus,  in  Grove  v.  Wise,  88  Mich.  10!, 
the  court  held  that  trover  can  be  maintained  by 
one  tenant  in  common  against  his  co-tenant  after 
demand  made  that  he  be  admitted  to  his  rights  as  co- 
tenant  and  a  refusal  to  recognise  such  rights, 
coupled  with  a  distinct  claim  of  entire  ownership. 
So  where  one  co-owner  of  a  buggy  rake  got  posses- 
sion of  the  same,  and  when  his  co-tenant  demanded 
possession  refused  it  stating  that  he  held  and  owned 
the  rake  in  entirety  as  against  his  co-tenant,  there 
is  such  a  conversion  as  will  entitle  the  other  to 
maintain  trover.    Bray  v.  Bray,  80  Mich.  480. 

The  latter  rule  is  a  decided  innovation  on  the 
main  rule  that  trover  will  not  lie  between  tenants 
In  common  and  is  in  advance  of  the  general  doc- 
trine on  the  subject,  which  is  that  the  refusal  to 
acknowledge  the  co-tenant^s  rights  upon  demand 
win  not  Justify  an  action  of  trover.  Balch  v.  Jonea. 
61Cal.236. 

That  one  tenant  in  common  has  obtained  the  ex- 
clusive possession  of  the  chattel  (a  hotse)  and 
claims  to  be  the  sole  owner,  refusing  to  deliver  It 
up  to  his  co-tenant  or  permit  him  to  share  tn  the 
possession,  will  not  sustain  an  action  in  troven  a 
loss,  destruction  or  sale  must  be  shown.  Gilbert  v. 
Dlckerson,  7  Wend.  16a 

With  regard  to  machinery  one  tenant  tn  common 
has  no  right  to  demand  a  delivery  of  the  whole  or 
his  share  of  the  property  and  maintain  an  actioo 
for  a  refusal  on  the  part  of  his  co-tenant  to  deliver 
the  same.  Koningsburg  v.  Launita,!  £.D.Smlth,  SIT. 

Even  where  one  tenant  in  common  of  machines 
had  the  Interest  of  his  co-tenant  sold  under  execu- 
tion and  purchased  the  same  himself,  taking  and 
claiming  exclusive  possession,  there  was  no  such 
conversion  as  would  warrant  trover.  St.  John  v. 
Standring,  2  Johns.  468. 
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in  the  mill  until  after  the  mortgage  to  bim  was 
executed.  The  issues  submitted  were  as  fol- 
lows: "(1)  Did  the  defendant  unUwfullv  con- 
Tert  the  property  described  in  the  complaint? 
Yes.  (2)  If  so,  what  damage  has  the  plaintiff 
sustained  thereby?  Two  hundred  ana  fifteen 
dollars  and  interest  from  18th  day  of  April, 
1889,  to  date,  at  6  per  cent." 

First  exception:  In  addition  to  the  issues 
agreed  upon  the  defendant  tendered  the  fol- 
lowing issue,  which  the  court  declined  to  sub- 
mit to  the  jury,  and  the  defendant  excepted: 
""Are  the  plaintiff  and  defendant  tenants  in 
common  of  the  property  alleged  to  have  been 
converted?"  The  plaintiff  introduced  a  mort- 
gase  executed  by  John  T.  McDonough  and 
wife  to  the  plaintiff  for  the  machinery  de- 
scribed in  the  complaint,  and  also  the  note  se- 
cured thereby,  for  $200,  flOO  of  which  was  due 


March  20,  1886,  and  flOO  of  which  was  due 
March  20,  1887,  and  indorsed  thereon  was  a 
credit  of  $17  November  28,  1887. 

Second  exception:  The  plaintiff  was  exam- 
ined in  his  own  behalf,  and  testified:  "I 
loaned  McDooough  money.  He  said  he  want- 
ed to  buy  machinery.  (Objection  by  defend- 
ant. Objection  overruled,  and  exception  by 
defendant. )  The  machinery  he  gave  the  mort- 
mgeon  was  bought  with  thfo  borrowed  money. 
It  consisted  of  a  turbine  wheel,  cog-wheel, 
shaftings,  pulleys,  etc.,  necessary  to  run  the 
mill,  and  was  worth  at  the  time  of  the  conver- 
sion $215.  It  was  put  in  the  mill.  The  de- 
fendant tore  it  up.  I  saw  him  do  it,  and  for- 
bid him.  He  said  he  was  responsible,  and 
would  carryit  away.  He  took  it  away  April 
18, 1880.  The  mortgage  was  made  on  the  ma- 
chinery before  it  was  put  in  the  mill."    Cross- 


Bat  where  one  tenant  In  oommon  of  maotainery 
In  the  form  of  personal  property  removes  the  same 
to  his  own  buildings  and  attaches  It  in  such  a  way 
as  to  make  it  real  estate,  there  is  auob  a  oonversion 
of  the  property  as  will  mamtain  trover.  Benedict 
v^  Howard,  81  Barb.  671. 

8o  where  a  tenant  in  common  of  a  marine  railway 
eonslstlnir  of  iron  and  wooden  rails  and  sleepers, 
endlees  cfaatn,  gears  and  sheep  cradle  removed  the 
same  from  the  place  where  they  were  situated  and 
phioed  them  upon  land  of  his  own.  claiming  the  en- 
tire right  and  o^mership  of  the  same  and  denying 
any  right  in  the  oo-tenant,  it  amounts  to  a  conver- 
^on  for  wbloh  trover  will  lie.  Strickland  v.  Park- 
er.  54  Me.  MO. 

Following  are  some  illustrations  of  the  applica- 
tion of  the  doctrine: 

To  Tnft<irt«<ii  the  action  plaintiff  must  prove  that 
the  oonversion  went  to  the  destruction  of  the  chat- 
tel or  to  the  exclusion  of  bis  right.  Allen  v.  Har- 
per, 26  Ala.  660. 

lYover  for  the  conversion  of  one  co-tonant*s 
share  in  crops  by  the  other  cannot  be  maintained 
uolees  there  is  such  destruction,  sale  or  disposi- 
tion of  the  crops  by  the  one  that  the  other  party  is 
preohided  by  that  act  from  any  further  enjoyment 
of  it.    Warner  v.  Abbey,  112  Mass.  860. 

One  tenant  in  common  of  a  chattel  (corn)  may 
mfinta^fa  an  actiou  of  trover  against  his  co-tenant 
who  has  converted  the  chattel  to  his  own  use,  and 
audi  a  oonversion  may  be  proved  by  the  destruc- 
tion of  the  chattel,  by  sale  or  by  such  an  act  of 
appropriation  as  will  of  its  nature  finally  preclude 
the  other  party  from  any  future  enjoyment  of  it. 
Belaney  v.  Root,  90  Mass.  647. 

One  tenant^s  using  up  the  oommon  property,  as 
for  instance  hay,  is  a  conversion.  Lewis  v.  Clark, 
l»Vt.a68. 

Any  disposition  of  the  property  by  the  defendant 
for  hJa  own  use  which  puts  it  out  of  his  power  to 
deliver  it  on  demand  is  a  conversion.  Webb  v. 
Mann,  8  Mich.  14a 

A  tenant  in  oonunon  cannot  maintain  trover  to 
recover  possession  of  a  machine  from  his  co-ten- 
ant althoucrh  the  latter  has  leased  it  to  a  third  per- 
son.   Foster  v.  Magee,  2  Laos.  184. 

One  tenant  in  common  at  a  chattel  cannot  sue 
another  for  a  conversion  unless  the  common  pro(>- 
erty  is  destroyed,  carried  beyond  the  limits  of  the 
State,  or,  when  perishable,  so  disposed  of  as  to  pre- 
vent the  otiier  from  recovering  it  Orim  v.  Wick- 
er, 80  N.  C  84a 

If  one  tenant  in  possession  gets  possession  of  the 
common  property,  which  is  perishable,  and  sends 
it  off  to  a  place  unknown  to  his  co-tenant,  so  that 
ic  is  wholly  lost  to  the  latter,  trover  will  lie.  Lucas 
T.  Hardin,  8  Bev.  L.  806. 
12L.R.A. 


Where  a  landlord  leased  property  on  shares  and 
the  tenant  put  in  crops,  after  which  the  landlord 
moved  upon  the  premises  and  harvested  the  crops 
and  refused  toreoogniae  tenant*s  rights,  it  was 
held  to  be  a  conversion.  McClure  v.  Thorpe,  12 
West.  Rep.  480, 68  Mich.  8a 

Where  a  co-tenant  is  bound  by  contract  to  di- 
vide the  Joint  property  at  a  certain  place  and  ap- 
propriates it  altogether  to  his  own  exclusive  use 
under  a  claim  of  exclusive  right  and  under  circum- 
stances ^  hlch  render  a  division  and  delivery  in  the 
manner  agreed  upon  practically  impossible,  there 
is  such  a  conversion  as  will  sustain  an  action  of 
trover.    Ripley  v.  Davis,  16  Mich.  70. 

A  complaint  stating  that,  plaintiff  being  tenant  in 
oommon  with  defendant  of  certain  hay,  defendant 
claiming  to  be  the  absolute  owner  thereof  wholly 
converted  the  same  to  his  own  use  to  plaintiff^s 
damage,  states  a  good  cause  of  action  although 
plaintiff  may  be  compelled  to  prove  that  defend- 
ant lost,  sold  or  destroyed  the  entire  hay  to  make 
out  his  cause  of  action.  Thayer  v.  Oile,  42  Hun, 
268. 

The  conversion  of  a  chattel  by  a  tenant  in  com- 
mon to  its  general  and  profitable  application, 
though  it  change  the  form  of  the  substance,  is  not 
such  a  destruction  of  the  subject  matter  as  to  pre- 
vent the  plaintiff  from  taking  and  using  it  in  its  al- 
tered state;  therefore  there  Is  no  ground  for  trover. 
So  held  in  regard  to  the  extracting  of  oil  from  the 
whale.    Fennings  v.  Grenville,  1  Taunt.  241. 

RefuMi  to  peirmU  a  division  or  severance  of  the  com- 
mon interest. 

A  tendency  to  extend  the  exception  to  embrace 
a  refusal  to  permit  a  division  of  the  oommon  prop- 
erty, where  such  division  was  possible,  appears  in 
the  modem  cases,  the  extent  of  which  will  appear 
from  the  following  cases: 

The  doctrine  that  the  refusal  of  one  tenant  in 
common  to  relinquish  possession  is  no  conversion 
applies  to  things  in  their  nature  so  far  indivisible 
that  the  share  of  one  cannot  be  distinguished  from 
that  of  another;  it  can  have  no  reasonable  applica- 
tion to  such.commodities  as  are  readily  divisible  by 
tale  or  measure  into  portions  absolutely  alike.  In 
such  case  a  refusal  to  permit  a  division  when  de- 
manded Is  a  conversion  which  will  warrant  trover. 
Fiquet  v.  Allison,  12  Mich.  882. 

A  tenant  in  oommon  of  oats  has  a  right  to  sever 
and  take  his  share  of  the  common  bulk,  and  a 
refusal  on  the  part  of  his  co-tenant  to  permit  such 
action  will  amount  to  a  conversion,  for  which  tro- 
ver will  lie.    Channon  v.  Lusk,  2  Lans.  214. 

As  to  property  separable  in  respect  to  quantity 
or  quality,  by  weight  or  measure,  each  tenant  in 
common  may  demand  of  his  co-tenant,  having  pos- 


264 


North  Oabolina  Stjfrehe  Coubt. 


Max., 


examined,  he  testified:  "The  mill  seat  was 
jointly  owned  by  defendant  and  myself.  We 
had  first  a  twelve-foot  wheel.  The  mill  hadn't 
been  in  operation  for  two  years.  A  portion  of 
it  was  rotten.  I  objected  to  his  carrying  it  off 
that  day.  He  said  he  was  going  to  carry  it  off 
if  he  could.  It  was  some  months  after  the 
machinery  was  bought  before  it  was  put  in  the 
mOI.  My  mortgage  was  registered  first.  The 
turbine  is  there  now,  but  not  by  mv  consent. 
I  did  not  .receive  it.  I  don't  know  who  brought 
it  there."  John  McDonough,  a  witness  for  the 
plaintiff,  testified:  ''All  propertv  taken  was 
worth  $840.  The  property  sued  for  was  worth 
$315.  It  was  taken  by  the  defendant  April  18, 
1889.  The  plaintiff  did  not  give  permission. 
I  saw  it  on  the  defendant's  wagon.  The  de- 
fendant's team  brought  the  wheel  back  seven 
months  afterwards.    I  executed  the  mortgage 


before  the  property  was  put  in  the  mJU." 
Cross-examined,  he  testified:  "When  tiie 
mortgage  was  executed  the  turbine  alone  bad 
not  l^n  placed  in  position.  The  olher  pn>p 
erty,  not  sued  for,  had  been."  There  was  oth- 
er evidence  for  the  plaintiff  tending  to  show 
the  manner  of  the  removal  of  the  property  by 
the  defendant,  and  that  it  was  worth  $215. 
The  defendant,  being  examined  in  his  own  be- 
half, testified:  "I  moved  the  machinery  soed 
for  from  the  mill,  but  did  not  injure  it.  I 
afterwards  carried  it  back  to  the  milt.  I  got 
the  mud  off  it,  and  put  three  quarts  of  ofl  on 
it.    No  part  of  it  is  missing." 

Third  exception :  The  defendant  proposed  to 
show  by  the  witness  and  by  the  records  in  the 
case  of  Bowling  v.  MeDonovgh,  lately  pending 
in  the  Granville  Superior  Court,  tmit  the  in- 
terest of  McDonough  (one  half)  in  the  mill-site 


senlon  of  the  whole,  his  share,  and  upon  refusal,  or 
aconveraion  by  such  co-tenant,  may  sue  in  his  own 
name,  without  joininir  aU  the  other  co-tenants. 
Stall  V.  WUbur,  77  N.  Y.  lea. 

Where  one  tenant  in  common  of  tobacco  locked 
it  up  in  his  bam  and  refused  to  let  his  oo- tenant 
have  any  part  of  it,  stating  that  the  latter  had  no 
tobacco  there,  he  is  liable  to  trover.  Bums  v. 
Winchell,  44  Hun,  283. 

Where  one  tenant  in  common  of  cattle  drove 
them  away  from  the  farm  where  they  were  kept  to 
another  place,  and  after  repeated  demands  by  his 
co-tenant  for  a  division,  or  an  aocountingr,  refused 
and  denied  all  his  co-tenant^s  right,  Interest  or 
share  in  the  cattle,  and  locked  it  up  in  his  barn, 
thereby  converting  it  to  his  sole  use,  benefit  and 
purposes,  in  denial  of  all  the  right,  title  and  interest 
of  his  co-tenant,  he  is  liable  to  an  action  of  trover. 
Potter  V.  Neal,  (B  flow.  Pr.  160. 

With  respect  to  grain,  one  tenant  has  the  right  to 
make  a  division  and  take  away  his  share  without 
the  consent  of  his  co-tenant,  and  if  he  ia  prevented 
by  the  co-tenant  from  doing  so,  by  the  latter^s  lock- 
ing up  the  property  and  showing  a  dear  intention 
to  appropriate  the  whole  to  his  own  use,  he  may 
maintain  trover  for  its  conversion,  after  a  proper 
demand  made  and  failure  to  obtain  a  delivery. 
Lobdell  V.  Stowell,  87  How.  Pr.  88. 

Where  tenants  in  common  of  com  and  oats  mutu- 
ally agree  how  they  shall  be  divided,  and  the  one  in 
possession  locks  them  up  In  his  bam,  and  when  his 
co-tenant  demands  his  share  states  that  he  cannot 
have  it,  there  is  such  a  conversion  as  will  warrant 
an  action  of  trover.    Lobdell  v.  Stowell,  51 N.  T.  74. 

Some  courts,  however,  have  refused  to  extend 
the  doctrine  to  this  class  of  cases. 

One  tenant  In  common  cannot  maintain  trover 
against  his  co-tenant  for  crops  in  which  they  have 
a  Joint  Interest  until  a  separation  or  severance  by 
the  parties,  or  until  such  a  conversion  shall  exist  as 
goes  to  the  destruction  of  the  crop  or  the  entire 
exclusion  of  the  co-tenant  trom  the  enjoyment  of 
his  right  and  interest  therein.  Carr  v.  Dodge,  40 
N.  H.  408. 

One  tenant  in  common  cannot  maintain  trover 
against  his  co-tenant  for  a  conversion  of  turpen- 
tine before  a  division ;  he  must  show  a  destruction, 
or  some  act  tantamount  thereto.  Books  v.  Moore, 
1  Busb.  L.  1. 

One  tenant  in  common  of  com  and  fodder  cannot 
maintain  trover  upon  the  co-tenant*s  refusal  to 
deliver  him  his  share  from  the  undivided  mass. 
Powell  V.  HIU,  04  N.  C.  171.  See  also  Hill  v.  Robl- 
Bon,  8  Jones,  L.  fiOl;  Shearin  v.  Riggsbee,  97  N.  C.  280. 

Sale  of  property. 
The  question  whether  or  not  an  exception  to  the 
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rale  shall  be  made  in  case  one  tenant  in  oommon 
sells  the  whole  of  the  oommon  iiroperty  Is  by  no 
means  settled  in  the  affirmative,  although  the  great 
weight  of  the  modem  authority  is  in  favor  of 
extending  the  exception  to  such  cases.  Of  course 
no  action  will  lie  in  case  one  tenant  sells  simply  his 
individual  interest,  since  under  those  dreumatanoea 
the  purchaser  becomes  a  tenant  in  common  with 
the  owner  of  the  other  intereet,  and  some  of  the 
courts  have  reasoned  that  since  one  tenant  in  oom- 
mon cannot  give  a  valid  title  to  his  co-tenant's 
Interest,  an  attempted  sale  by  him  has  no  other 
effect  than  simply  to  make  the  purohaaer  a  tenant 
in  common  with  the  owner  of  the  other  intecest* 
and  that  there  is  no  ground  for  an  action.  Oflier 
courts  have,  however,  held  that  an  attempt  by  one 
tenant  to  sell  the  whole  of  the  property  for  his  own 
exclusive  benefit  is  such  an  unwarranted  inter- 
ference by  him  with  his  co-tenant's  rights  as  to 
amount  to  a  practical  destruction  of  them,  and  to 
warrant  trover.  As  above  stated,  the  latter  doo- 
trme  is  supported  by  a  majority  of  the  modem 


The  question  which  rule  should  be  followed  can 
perhaps  be  better  settled  by  an  examination  of  the 
development  of  the  respective  rules  In  the  Jurisdie- 
tions  where  they  have  received  the  most  attention. 

Uu  ruU  in  New  Fork, 

The  exception  in  the  case  of  sales  of  the  property 
first  received  recognition  in  this  country,  and  the 
New  York  courts  appear  to  have  been  the  ones  to 
first  extend  the  exception  to  such  cases. 

In  Selden  v.  Hlckock,  2  Gal.  167,  Spenoer,  J^  states 
that  *'  one  tenant  in  common  cannot  maintain  tro- 
ver against  another  unless  the  other  has  destroyed 
the  subject  matter  of  the  tenancy,"  but  In  tlMit 
case  there  had  been  such  a  sale  by  one  tenant  of 
his  share  as  severed  the  tenancy,  and  the  action 
was  held  nuintainable  in  that  case ;  so  the  remark 
was  obiter. 

Soon  afterwards  the  question  came  squarely  b^ 
fore  the  court  in  a  case  where  one  tenant  in  oom- 
mon of  property  consisting  of  rum  and  soale  beams 
sold  the  same,  and  the  court  held  trover  would  lie. 
Wilson  V.  Reed,  8  Johns.  179.  This  doctrine  waa 
again  recognised  in  Hyde  v.  Stone,  0  Cow.  231. 

A  general  bill  of  sale  by  one  tenant  in  common 
of  a  ship  of  the  whole  of  it,  followed  by  an  exdu- 
slve  claim  and  dominion  in  the  purchaser,  is  evi- 
dence of  a  conversion  which  will  sustain  trover. 
White  V.  Osbom,  21  Wend.  75i. 

Where  parties  mix  their  wheat  by  putting  the 
same  into  a  oommon  bin,  if  one  afterwards  sells  the 
whole  an  action  of  trover  will  lie  against  Urn. 
Nowlen  v.  Colt,  6  Hill,  482. 

Where  one  tenant  in  common  of  a  ship  sold  It  as 
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was  sold  by  order  of  coart  in  aaid  case,  and 
purchased  by  the  defendant.  Offered:  first, 
m  mitiffadon  of  damages:  and,  sewnd,  to  show 
bona  fides.  Objection  by  the  plaintiff,  for  the 
reason  that  the  record  does  not  show  that  the 
property  sued  for  was  the  subject  of  said  ac- 
tion, and  because  the  plaintiff  was  not  a  party 
to  said  action.  Objection  sustained,  and  ex- 
ception by  the  defendant.  Cross-examined, 
the  defendant  testified :  '  'The  plaintiff  forbade 
my  taking  the  property.  I  took  it  up  by  force. 
It  was  not  nailed  down.  The  sbaftmgwas  let 
into  a  box  of  casting.  That  was  let  in  a  sill  on 
the  ground.  The  lx>x  was  either  set  on  the  sill 
or  mortised  in  it"  William  Harris,  Bernard 
Bowling  and  John  Davis,  witnesses  for  the 
defendant,  testified  that  they  helped  the  de- 
fendant carry  away  and  brini;  back  the  ma- 
chinery; that  it  was  not  injured;  and  that  all 


of  it  was  brought  back.  Jerome  Bowling,  a 
witness  for  the  defendant,  testified:  ''I  have 
had  experience  in  mills.  The  ink'  which 
holds  the  shafting  is  let  into  a  square  mortise 
in  the  sill,  which  sets  on  the  ground." 

Fourth  exception:  The  defendant  asked  the 
following  instructions:  (1)  If  the  jtuy  believe 
that  the  plaintiff  and  defendant  are  tenants  in 
common  of  the  property  in  dispute  the  plaintiff 
cannot  recover.  (2)  In  this  case,  the  plaintiff, 
having  made  no  demand  on  the  defendant  for 
the  property  in  dispute,  cannot  recover  at  all 
in  this  action.  (8)  At  most,  the  damages  done 
the  plaintiff  in  this  action,  according  to  his  own 
evidence,  cannot  exceed  the  actual  damage 
done  the  property  by  the  defendant  or  ms 
affents  while  the  property  was  in  the  possession 
or  said  defendant  (4)  There  is  no  evidence  in 
this  case  that  the  defendant  has  damaged  the 


his  excluslTe  property,  iffnorinff  the  rights  of  bis 
co-tenant,  tbere  was  such  a  conversioa  as  would 
warrant  an  action  of  trover.  Dyckman  v.  V ahente, 
42N.T.JSaO. 

If  one  tenant  sells  the  whole  property  for  bis 
exdnsive  benefit  the  action  will  lie.  Le  Barron  v. 
Babcock,9L.R.A.<ttM22N.Y.158.  SeealsoTyler 
T.  Taylor,  8  Barb.  587:  Small  v.  Bobinson,  9  Hun,  4^0. 

Where  plaintiff  and  defendant  entered  upon  a 
Joint  venture  for  the  curing  and  sale  of  skins*  a 
sale  by  one  of  the  parties  is  not  in  Itself  a  conver- 
sion; but  if  he  denies  his  co-tenant's  interest  in  the 
skins  and  refuses  to  account  for  the  proceeds,  but 
appropriates  thein  to  bis  own  use,  there  w|ll  be  a 
conversion  for  which  trover  will  lie.  Green  v. 
Bdick,08Barb.6e7. 

The  TvUin  VermonU 

In  Vennont  there  have  been  a  number  of  decis- 
ions, and  from  the  earlier  ones  it  would  be  very 
difficult  to  tell  just  what  rule  upon  the  subject  the 
court  would  ultimately  adopt.  Thus  In  Vickery  v. 
Talt,  1 D.  Chip.  241,  the  Judge  states  a  case  of  prop- 
erty  kept  by  tenants  in  common  for  profit  or  use 
only  in  which  he  says  the  sale  of  the  property  by 
one  of  the  tenants  in  common  might  be  treated  by 
the  others  as  a  tort.  He  distinguishes  the  case  in 
hand  from  the  one  cited,  however,  by  showing  that, 
it  beins  one  where  logs  were  left  to  be  sawed  into 
lumber  upon  shares  and  the  one  doing  the  work 
sold  all  the  lumber  when  flnished,;the  parties  could 
not  be  considered  Joint  owners,  but,  the  lumber  be- 
ing capable  of  a  fair  division  the  defendant  should 
have  selected  his  share  and  soU  that  only,  and  by 
attempting  to  sell  the  share  of  the  other  rendered 
himself  Uable  for  the  tort:  and  in  Tubbs  v.  Bichard- 
flon,  6  Vt.  442,  in  which  one  of  the  tenants  in  com- 
mon of  sixty-eight  pounds  of  wool  sold  twenty- 
eight  pounds  and  carried  .the  balance  to  his  own 
house,  refusing  to  deliver  any  to  his  co-tenant,  the 
court  says  that  If  this  was  a  case  of  a  sale  of  the 
whole  of  an  indivisible  piece  of  property  they 
should  probably  yield  to  the  late  authorities  on  the 
point,  which  held  that  for  such  sale  trover  would 
he;  it  further  says  that  upon  principle  it  would 
seem  to  depend  upon  the  kind  of  property,  and  the 
use  the  party  intended  to  make  of  it,  whether  a 
sale  of  the  whole  would  be  lawful  or  not,  but  that 
in  the  case  before  them  there  was  a  sale  of  less 
than  half,  and  that  since  the  cases  went  upon  the 
ground  of  a  sale  of  the  whole  this  case  was  distin- 
guishable from  them,  and  that  the  action  was  not 
maintainable. 

Again  in  Welch  v.  Clark,  12  Vt.  681,  the  court 
made  an  examination  of  the  authorities  upon  the 
subject,  although  it  was  not  necessary^  the  case 
before  them,  it  being  one  for  trespass,  and  although 


holding  that  it  was  not  necessary  to  decide  the 
question,  the  impression  is  that  there  is  a  disincli- 
nation to  follow  the  authorities  in  favor  of  the 
maintenance  of  the  action. 

The  next  case  in  which  the  subject  appears  to 
have  come  up  is  Hurd  v.  Darling,  14  Vt.  221,  in 
which  the  court  states  that  nothing  short  of  de- 
stroying plalntiff^s  Interest  will  amount  to  a  con- 
version  of  the  chattel  as  against  him,  and  states 
that  in  the  case  before  it  it  is  not  pretended  that 
such  was  done,  for  **he  did  not  even  sell  it,  which, 
as  it  would  seem,  does  not  amount  to  a  conver- 
sion,"—oiting  Tubbs  V.  Bichardson.  supra.  In  this 
state  of  the  law  the  question  came  squarely  before 
the  court  in  Sanborn  v.  Morrill,  15  Vt.  700,  and  the 
court  decided  that  the  action  could  not  be  main- 
tained and  this  has  been  since  adhered  to.  Barton 
V.  Burton,  27  Vt.  i»:  Lewis  v.  Clark,  fiS  Vt  888. 

The  fvlt  in  Enffiand. 

There  is  a  dictum  in  Parton  v.  Williams,  8  Bam. 
8l  Aid.  886,  to  the  effect  that  if  one  tenant  in  com- 
mon without  authority,  either  express  or  implied, 
sells  the  common  property,  he  would  be  a  wrong- 
doer and  the  act  would  be  a  conversion.  See  also 
Stancliffe  v.  Hardwick,  2  Cromp.  M.  &  B.  11. 

In  Farrar  v.  Beswick,  1  Mees.  &  W.  887,  Park,  B., 
stated:  ''I  have  always  understood  until  the  doubt 
was  raised  in  Parton  v.  Williams,  9uj)r<u  that  one 
Joint  tenant  or  tenant  in  common  of  a  chattel 
could  not  be  guilty  of  a  conversion  by  a  sale  of  the 
chattel  unless  it  was  sold  in  such  a  manner  as  to 
deprive  his  partner  of  his  interest  in  it.  A  sale  in 
market  overt  would  have  that  effect." 

One  of  two  tenants  in  common  of  a  chattel  Is  not 
liable  in  trover  at  the  suit  of  bis  co-tenant  for  the 
mere  sale  of  the  chattel,  though  he  may  be  for  such 
a  disposition  as  amounts  to  a  destruction  of  it. 
Mayhew  v.  Herrtck,  7  C.  B.  229. 

The  secret  removal  of  entire  chattels  by  one  ten- 
ant In  common  without  the  consent  or  knowledge 
of  his  co-tenant  for  the  purpose  of  selling  them 
and  applying  the  proceeds  to  bis  own  use  does  not 
amount  to  a  conversion,  even  although  the  removal 
has  created  a  lien  on  the  chattels  in  favor  of  a  third 
person.  Jones  v.  Brown,  88  Eng.  L.  k  Eq.  804, 25  L, 
J.  Exch.  345. 

In  Kathweil  v.  Rathwell,  26  U.  C.  Q.  B.  179,  the 
court  makes  quite  a  full  investigation  of  the  Eng- 
lish authorities  and  decides  that  one  tenant  In  com- 
mon of  chattels  may  maintain  trover  against  the 
other  for  the  sale  of  property  where  such  sale  is 
plainly  intended,  not  for  the  objects  of  the  Joint 
owners,  but  in  order  to  deprive  the  other  owner  of 
all  Interest  in  the  property  or  proceeds:  and  in 
Brady  v.  Arnold,  19  U.  C.  C.  P.  46,  a  later  case,  the 
court  sums  up  the  law  as  follows:   "That  if  the  sale 
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said  property  at  all.  (5)  The  Jury  can  act  ooly 
on  the  evidence  in  this  case,  and  in  no  aspect 
can  the  Jury  find  a  verdict  for  the  actual  value 
of  the  property.  (6)  There  has  been  no  unlaw- 
ful conversion  of  the  property  by  the  defendant 
under  the  evidence.  (7)  McDonough  having 
made  a  payment  of  $17  on  the  mortgage.  Bowl- 
ine was  an  equitable  tenant  in  common  with 
Teller  to  the  amount  of  the  excess  over  and 
above  the  mortgage  of  said  Waller  in  the  mill 
property  and  in  the  property  removed.  All  of 
the  above  instructions  were  refused,  and  the 
defendant  excepted. 

Fifth  exception :  The  court  charged  the  Jurv 
that  if  the  Jury  believe  that  the  defendant  took 
the  personal  property  sued  for  into  his  pos- 


session, the  plaintiff  being  present,  forbidding, 
and  carried  the  same  away,  exercising  a  do- 
minion over  the  same  in  denial  of  and  incon- 
sistent with  the  righu  of  the  plaintiff,  it  beinff 
the  property  of  the  plaintiff,  as  further  charged 
the  Jury  wul  answer  the  first  issue  "Yes,"  and 
this  notwithstanding  the  fact  that  there  may 
have  been  the  equitable  tenancy  in  common 
contended  for  by  defendant;  to  which  charge 
the  defendant  excepted. 

There  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  defendant  appealed. 

JfeMr«. Graham  As  Winston  forappellant 
Me$9r$,  L.  C.  Edwards  and 
AsDeverenx  for  appellee. 


\B  in  market  overt  so  as  to  change  the  property,  or 
tf  the  subject  of  the  Joint  ownership  is  sold  to  a 
number  of  purchasers  who  carry  away  the  articles, 
or  If  the  consequences  attendlmr  the  sale  axe  such 
as  to  put  it  out  of  the  power  of  the  plaintiff  to  take 
the  property  or  to  pursue  his  remedy  asrainst  the 
parties  who  have  gotten  posBeasion  of  it,  trover 
will  he. 

The  rtile  as  aeneraUy  followed  in  this  country, 

8o  far  as  the  authorities  have  come  to  our  atten- 
tion the  exception  lu  favor  of  a  sale  has  been  fol- 
lowed or  recognized  without  nuiterial  qualification 
In  the  following  States: 

Alabama:  Permlnter  v.  Kelly,  18  Ala.  718;  Smyth 
V.  Tankersley,  SO  Ala.  216;  Cowies  v.  Garrett,  80  Ala. 
860;  Sullivan  v.  Lawler.  72  AUu  76;  and  In  that  State 
the  action  may  be  maintained  although  the  sale  is 
of  an  Interest  in  remainder.  Arthur  v.  Gayle,  88 
Ala.  266. 

Where  crops  produced  on  land  are  to  be  divided 
between  landlord  and  tenant  the  parties  are  ten- 
ants In  common  and  a  sale  of  the  entire  property 
by  one  is  a  conversion  for  which  tbe  other  may 
maintain  trover.    Neilson  r.  Slade,  49  Ala.  263. 

California:    Williams  v.  Chadboume,  6  Cal.  661. 

Georgia:  Hall  v.  Page,  4  Ga.  4S6;  Stames  r.  Quin, 
6  Ga.  87. 

Indiana:  The  point  does  not  appear  to  have  been 
decided  In  this  State:  but  see  ColUns  v.  Ayrea,  67 
Ind.  280. 

Maine:  Bain  v.  Cowing,  22  Me.  840;  Wheeler  v. 
Wheeler,  88  Me.  849. 

Maryland:    Winner  v.  Pennlman,  85  Md.  165. 

Massachusetts:  Weld  v.  Oliver,  21  Pick.  662;  Bur- 
bank  V.  Crooker,  78  Blase.  168.  See  also  Goell  v. 
Morse,  128  Mass.  480. 

Minnesota:  Person  v.  Wilson,  25  Minn.  188;  Shep- 
ard  V.  Pettit,  80  Minn.  121. 

Nebraska:    Perry  v.  Granger,  21  Neb.  579. 

New  Hampshire:    White  v.  Brooks,  48  N.  H.  40Bi. 

North  Carolina:  If  one  co-tenant  takes  the  com- 
mon property  out  of  the  State  to  parts  unknown 
and  sells  it,  the  co-tenant  nuiy  treat  it  as  a  destruc- 
tion of  the  property;  but  a  sale  within  the  State  is 
not  sufficient.    Pitt  v.  Petway,  12  Ired.  L.  78. 

Oregon:    Yamhill  Bridge  Co.  v.  Newby,  1  Or.  178. 

Pennsylvania:  If  one  tenant  in  common  of  a 
chattel  sells  It  it  Is  an  ouster  and  conversion  and 
'his  co-tenant  may  hold  the  wrong-doer  responsible 
In  damages  to  the  full  extent  of  the  value  of  his 
interest  In  tbe  chattel  of  which  he  has  been  de- 
prived.   Coursin's  App.  70  Pa.  229. 

Trover  cannot  be  sustained  against  tbe  vendor 
for  the  mere  sale  of  a  chattel  in  which  be  was  a 
Joint  owner,  for  such  a  sale  passes  to  the  vendee 
the  individual  Interest  only  of  the  vendor.  This 
rule,  however,  should  be  restricted  to  cases  in 
which  the  property  remains  (n  specie.  Given  v. 
Kelly,  86  Pa.  809. 
12L.R.A. 


Tennessee:  Cowan  v.  Buyers,  1  Cooke,  89;  Bains 
V.  McNalry,  4  Humph.  869;  Cunningham  v.  Wood, 
Id.  417. 

Wisconsin:    Warren  v.  Aller,  1  Plnn.  488. 

The  only  cases  in  this  country,  outside  of  Ver- 
mont, which  have  utterly  refused  to  recognise  tbii 
exception  so  far  as  we  have  seen,  are  O vlatt  v.  Sage, 
7  Conn.  99,  and  Bell  v.  Layman.  1 T.  B.  Mon.  40. 

If  a  co-tenant  sells  the  whole  of  the  common 
property  to  a  third  person  trover  cannot  be 
maintained  against  the  latter  so  long  as  he  retains 
possession  of  it,  since  he  merely  l>eoomes  by  his 
purchase  a  tenant  In  common  with  the  oiiffinal 
tenant.    Daln  v.  Cowing,  22  Me.  940. 

Tenant  in  common  cannot  maintain  action 
against  purchaser  of  common  property  from  his 
co-tenant  In  the  absence  of  any  conversion  of  tbe 
property  or  proof  of  Its  destruction.  Scudder  v. 
Calais  Steamboat  Co.  1  Cliff.  882. 

Afistise  of  property. 

Where  one  misuses  the  Joint  property  by  appro- 
priating It  to  uses  for  which  it  was  not  designed, 
and  refuses  to  apply  it  to  the  purposes  for  whScA  ft 
was  held  by  both,  the  action  may  be  matntatned. 
Aguew  V.  Johnson,  17  Pa.  378.  * 

If  one  of  the  Joint  owners  delivers  tbe  property 
wrongfully  to  a  stranger  for  purposes  inoonsJatent 
with  the  uses  for  which  It  was  designed,  and  such 
stranger  denies  the  title  of  the  other  and  claims 
exclusive  possession  and  ownership,  trover  may  be 
maintained,   ibid. 

Permanently  changing  form  of  property. 

Where  one  tenant  In  common  of  shot  iron  took 
possession  of  it  and  mixed  It  with  other  iron  and 
nunufaotured  the  whole  Into  various  kinds  of 
ware,  which  he  sold  and  disposed  of,  there  has  been 
such  a  conversion  of  the  property  as  will  wmrraot 
tro;Erer.    Redlngton  v.  Chase,  44  N.  H.  88. 

So  of  incorporating  common  materials  foto 
bridge.    YamhUl  Bridge  Co.  v.  Newby,  1  Or.  174. 

QenertU  rules  as  to  when  action  is  mainUUnabU. 

The  cases  In  which  trover  will  Ue  against  a  ten- 
ant in  common  are  reducible  to  this.  Tbey  axe 
cases  in  which  something  has  been  done  which  has 
destroyed  the  common  property,  or  where  tliere 
has  been  a  direct  and  positive  exclusion  of  the  co- 
tenant  in  common  from  the  common  property. 
Jacobs  V.  Seward,  L.  R.  6  H.  L.  474. 

The  action  will  not  lie  unless  the  property  hm 
been  actually  converted  or  destroyed.  Strong  v. 
Colter,  18  Minn.  84. 

In  order  to  maintain  the  action  it  must  be  shown 
that  the  common  property  has  been  destroyed,  sold 
or  otherwise  disposed  of.  Williams  v.  Nolen.  SI 
Ala.  168;  Farr  v.  Smith,  9  Wend.  840;  Mumfurd  t. 
McKay,  8  Wend.  444. 
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A^erjr*  J.,  delivered  the  opinion  of  the 
court: 

The  rule  laid  down  by  this  court  in  Emery 
V.  BaUigh  A  Q.  R.  Co.  103  N.  C.  209,  has 
been  repeatedly  approved  since.  Lineberger  v. 
.Tidtcdl,  104  N.  C.  510;  Brown  v.  Miiehell  102 
2>4^  C.  867;  MeAdoo  v.  Richmond  db  D.  R.  Co. 
105  N.  C.  151. 

The  defendant,  In  order  to  sustain  his  assign- 
ment of  error,  must  show  that  the  court  has 
«rred  in  ref uring  or  failing  at  his  request  to 
present  to  the  Jury,  through  the  medium  of 
some  issue  submitted,  a  pertinent  view  of  the 
law  applicable  to  the  testimony,  whereby  the 
juiy  may  have  been  misled.  Bonds  v.  Smith, 
106N.C,  564. 

A  tenant  in  common  of  a  chattel  cannot 
maintain  an  action  of,  or  in  the  nature  of,  tro- 
ver against  hia  co-tenant  upon  the  ground 
merely  that  his  demand  for  possession  of  the 
common  property  has  been  refused  by  the  lat- 
ter, unless  he  can  show  that  the  co-tenant  had 
subaequently  consumed  it  or  placed  it  beyond 
recovery  by  means  of  legal  process.  Newby  v. 
BarreU,  99  N.  C.  .149;  Pitt  v.  Peticay,  12Ired. 
L.  69;  Lucas  y.  Hardin,  8  Dev.  L.  898;  Cooley, 
Torts,  p.  465;  Ripley  v.  Davis,  15  Mich.  75. 
But  where  the  tenant  in  possession  of  personal 
chattels  withholds  the  common  property  from 
his  co-tenant,  or  wrests  it  from  him,  and  exer- 
cises a  dominion  over  it  either  in  direct  denial 
of  or  inconsistent  with  the  rights  of  the  latter, 
an  action  will  lie  for  conversion.  Shearin  v. 
Biffffsbee,  97  N.  C.  221;  2  Greenl.  Ev.  g  642; 
Trustees  of  the  University  of  N.  C.  v.  State 
Sat,  Bank,  96  N.  C.  284;  Cooley,  Torts,  supra; 
2  Greenl.  Ev.  §  686,  note  a;  Grove  v.  Wise,  89 
Mich.  161. 

There  is  some  conflict  among  the  authorities, 
and  it  is  difficult  to  draw  or  trace  the  shadowy 
line  that  marks  the  limit  to  which  a  tenant  in 
common  may  go  in  the  exercise  of  control  over 
the  common  property  without  subjecting  him- 
self to  liability  for  conversion.  But  Schouler, 
in  his  work  on  Personal  Property  (vol.  1,  p. 
200),  after  taking  the  extreme  ground  that  at 
common  law  nothing  short  of  the  destruction 
of  a  chattel  or  the  conversion  of  the  whole  to 
his  own  use.  or  something  eauivalent,  will 
render  the  owner  in  possession  hable  to  his  co- 
owners,  says  that  mere  dispossession  of  a  co- 
tenant  might,  'if  accompanied  with  other  acts 
sbowinff  a  hostile  intent,"  amount  to  a  conver- 
aion.  It  would  seem  that  the  violent  wrench- 
ing of  the  machinery  from  the  mill,  when  the 
plaintifT  was  present,  forbidding,  was  the 
itron^rest  evidence  of  such  intent.  In  the  case 
of  Strickland  "9.  Parker,  54  Me.  268,  the  facts 
were  that  the  purchaser  at  execution  sale  of  an 
undivided  hiterest  in  a  tract  of  land  removed 
the  superstructure  of  a  marine  railway  located 
on  the  land,  consisting  of  iron  and  wooden 
rails  and  sleepers,  etc.,  and  placed  it  upon  an- 
other tract  of  land.  The  court  held  that  the 
property  removed  constituted  a  part  of  the 
land,  and  passed  with  it;  but  that  the  co-ten- 
ant of  the  purchaser  might  maintain  trover 
against  him  for  removing  it.  The  Supreme 
Oodrtof  Michigan,  in  the  case  of  Grove  v.  Wise, 
4upra,  held  that  even  before  condition  broken 
any  person  wrongfully  interfering  with  a 
mortgagee's  possession  of  a  chattel  under  bis 
mortgage  deed  would  subject  himself  to  lia- 
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bllity  to  damaffe  in  an  action  for  trover 
brought  against  him  by  such  mortgagee.  The 
facts  in  that  case  were  that  an  undivided  half 
interest  in  a  steam-engine,  boiler,  and  some 
planing-mill  machinery  had  been  mortgaged 
to  the  plaintiffs,  and  the  defendant.  Wise,  hav- 
ing previously  owned  the  other  half  interest, 
had  subsequent  to  the  date  of  the  mortgage 
bouffht,  at  bankrupt  sale,  the  land  on  which 
the  building  containing  the  engine,  boiler  and 
machinery  stood.  The  case  is  cited  with  ap- 
proval both  by  Cooley  and  In  the  notes  to  Green- 
leaf's  Evidence.  It  seems  to  be  settled  that 
where  personal  property,  after  being  subjected 
to  tbe  lien  of  a  mortgage,  is  attached  to  mort- 
gaged land,  it  will  be  held  to  have  passed  to  the 
mortgagee  in  the  chattel  mortgage  as  against 
the  assignee  or  holder  of  the  real-estate  mort- 
gage, who  had  notice  of  the  first  mortgage 
when  it  was  attached.    Herm.  Chat  Mortg. 

L188;  Sheldon  v.  Edwards,  85  N.  Y.  279; 
ith  V.  Benson,  1  Hill,  176.  Where  a  steam- 
mill  was  mortgaged,  not  including  the  land  on 
which  it  stood,  it  was  held  by  the  Supreme 
Court  of  Iowa  that  subsequent  purchasers  of 
tbe  mill  and  premises  on  which  it  stood,  who 
hud  notice  of  the  chattel  mortgage,  took  title 
to  tbe  mill  subject  to  it.  Greither  v.  A  lezander , 
15  Iowa,  470;  Herm.  Chat.  Mortg.  ^  188.  The 
general  principle  that  exclusive  possession  of 
personal  property  by  one  tenant  m  common, 
and  denial  of  the  rights  {of  his  co-tenant,  is  a 
conversion  for  whicn  trover  will  lie,  is  sup- 
ported by  numerous  adjudications  in  tbe  courts 
of  other  States.  Piquet  v.  Allison,  12  Mich. 
328;  Weld  v.  Oliver,  21  Pick.  568;  Winner  v. 
Penniman,  85  Md.  168;  Person  v.  Wilson,  25 
Minn.  189. 

In  Stephens  v.  Koonee,  108  N.  C.  266,  the 
defendant  tendered  to  the  plaintiff  a  Judgment 
for  the  possession  of  a  steam-engine,  boiler, 
saw- mill,  grist-mill,  etc..  removed  from  his 
land,  and  the  costs  of  the  action.  The  court 
held  that  the  defendant  was  not  only  liable  for 
costs,  notwithstanding  such  offer,  but  for  the 
full  value  of  tbe  property  converted,  and  in- 
terest allowed  by  the  Jury,  and  could  not  be 
compelled  to  take  the  property  back.  The 
general  rule  is  that  where  one  of  the  owners  of 
an  undivided  interest  in  a  chattel  exercises  such 
dominion  over  the  common  property  as  is  in- 
consistent with  the  rights  of  nis  co-owner,  the 
latter  may  bring  claim  and  delivery,  if  the 
property  can  be  found,  and  recover  the  spe- 
cific property  with  damage  for  deterioration  as 
well  as  detention,  or  he  may  elect  to  sue  for 
damages  for  the  wrongful  conversion,  and  re- 
cover the  value  of  the  propertv  at  the  time  of 
tbe  taking  and  costs.  Stephens  v.  Koonce, 
supra;  Ripley  v.  Davis,  15  Mich.  75;  Hall  v. 
Younts,  87  N.  C.  285. 

After  suit  has  been  brought  for  the  conver- 
sion, the  owner  cannot  be  compelled  to  take 
the  property  back,  but  when  he  does  allow  it 
to  be  returned  in  a  damaged  condition  its  di- 
minished value  can  be  considered  in  mitigation 
of  damajores.    8  Sutherland,  Dam.  580. 

The  rule  as  to  the  measure  of  damages  would 
be  different  where  fixtures,  such  as  gas-piping, 
are  torn  from  a  building,  and  tbe  building  is 
thereby  rendered  unfit  for  occupation  and  use. 
There  the  measure  of  damages  is  the  cost  of 
restoring  the  building  to  its  original  state  and 
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the  loss  in  its  rental  yalue  while  it  was  unin- 
habitable.    WiUis  y.  Branch,  04  N.  C.  142. 

It  was  not  necessary  that  the  plaintiff  should 
make  a  formal  demand  for  possession  of  the 
property  before  bringing  the  action,  if,  as  both 
plaintiff  and  defendant  testified,  he  was  pres- 
ent, forbidding,  when  it  was  removed  from  the 
land.  The  law  did  not  require  him  to  act  on 
the  assumption  that  one  who  took  it  away  in 
the  face  of  his  protest  would  return  it  at  his 


request,  or  to  accept  it  in  full  satisfaction  of 
his  damages  if  there  was  a  yoluntary  offer  to 
return  it.  The  exceptions  insisted  on  in  this 
court  were  the  first  four,  and  fifth.  For  the 
reasons  giyen,  we  do  not  think  that  the  Jndfe 
erred  in  refusing  the  instruction  asked  or  saV 
stituting  that  given,  or  in  the  rulings  excepted 
to. 
There  is  no  error. 


TENN8YLVANIA  SUPREME  COURT. 


Henry  C.  BUNTING 
Robert  HOGSETT. 


(....Pa.. 
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1.   The  qiMstioii  of  proidmate  cauae  is 

ordinarily  for  the  Jury,  but  it  is  for  the  court 
where  the  facts  are  not  in  dispute. 
8.  Nei^ligrence  of  the  engineer  of  a 
donkey-engine  operated  on  a  circular  track« 
used  in  connection  with  a  furnace  and  twice 
crossing  a  railroad  track,  which  caused  a  collis- 
ion with  a  railroad  train  at  one  of  the  croasings* 
is  the  proximate  cause  of  injuries  to  a  passenger 
on  the  train  received  in  a  collision  at  the  second 
crossing,  where  the  rear  coach  of  the  train  was  de- 
railed in  the  first  collision  and  the  train  came  to  a 
full  stop  on  the  second  crossing  and  was  there 
struck  by  the  donkey-engine,  from  which,  after 
reversing  it  and  shutting  off  the  steam,  the  engi- 
neer and  fireman  had  Jumped  before  the  first  col- 
li8ion,but  which  started  again  at  once,  the  throttle 
being  reopened  by  the  Jar  of  the  collision  or  oth- 
erwise and  ran  into  the  train  on  the  second  cross- 
ing. 

8*  The  negligence  of  a  eommon'earrier 
cannot  be  imputed  to  a  passenger  so  as  to  de- 
feat his  right  to  recover  against  a  third  person  for 
negligence. 

4.  An  insimction  that  there  is  proof  that 
plalntilT  was  suffering  from  Bright** 
diaeaae  and  that  it  was  a  dangerous  disease  and 
should  be  taken  into  consideration  in  determining 
his  expectation  of  life  and  loss  of  earning  power, 
in  a  suit  for  personal  injuries,  is  proper  where 
there  is  testimony  of  medical  experts  that  he  is 
suffering  from  that  disease  with  little  if  any  evi- 
dence to  the  contrary. 

(January  5, 1891.) 

CROSS- APPEALS  from  a  judment  of  the 
Court  of  Common  Pleas,  ^o.  1,  of  AUe- 
gheny  County  rendered  in  an  action  brought  to 
recover  damages  for  personal  injuries  aUeged 
to  have  resulted  from  the  negligence  of  defend- 
ant's servants,  defendant  assigning  as  error 
rulings  which  permitted  a  recovery,  and  plain- 
tiff assigning  as  error  rulings  which  permitted 
the  consideration  of  evidence  in  reduction  of 
the  amount  of  damages  allowed.  Affirmed. 
The  facts  sufficiently  appear  in  the  opinion. 


Note.— Tbe  doctrine  of  imputed  negligence  dis- 
cussed In  notes  to  Oaaey  v.  Smith  (Mass.)  9  L.  R.  A. 
260;  Chicago  City  R.  Co.  v.  Robinson  (111.)  i  L.  R.  A. 
126,  and  cases  referred  to. 

As  to  proximate  cause  of  injury,  see  note  to  Smith- 

wick  V.  Hall  (Conn.)  poet^ . 
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Mewre,  Edward  Cajnpbell  and  Thomas 
Patterson,  for  plaintiff: 

A  defendant  is  responsible  for  the  resalts 
which  actually  follow  his  negligent  act  He 
is  not  to  be  relieved  because  the  consequences 
of  his  negligence  assume  a  novel  or  peculiar 
aspect. 

Milwaukee  dt  8t.  P.  R.  Co.  v.  Kellogg,  U  U. 
S.  469,  24  L  ed.  256;  Oil  City  Gas  Co.  v.  Bo^ 
ineon,  09  Pa.  6;  Weet  Mahanoy  Twp.  v.  Wat- 
son,  8  Cent.  Rep.  548. 116  Pa.  844. 

The  rule  of  Thorogood  v.  Bryan,  8  C.  B.  115, 
is  no  longer  the  rule  in  Pennsylvania. 

Dean  v.  Pennsylvania  22.  G?.  6  L.  R.  A.  148, 
129  Pa.  514. 

Messrs,  A.  D.  Boy^d  and  Laaear  lb  Orr» 
for  defendant: 

If  the  collision  at  the  second  crossing  would 
not  have  happened  if  defendant's  engineer 
had  remained  on  the  locomotive  or  donkey  on 
which  he  was  employed,  instead  of  Jumping  off 
at  the  time  he  dia,  still  defendant  woula  not  be 
answerable  for  the  accident  if  the  circumstaD- 
ces  were  such  as  to  produce  a  reasonable  appre- 
hension in  the  mind  of  the  engineer  that  it  was 
necessary  to  Jump  off  the  locomotive  in  order 
to  prevent  great  bodily  harm  or  loss  of  life  to 
himself. 

4  Bl.  Com.  p.  146;  Logrie  v.  Com,  88  Pft.  265; 
Murray  v.  Com.  79  Pa.  818. 

The  defendant  is  not  liable  for  injuries  result- 
ing from  the  collision  at  the  second  crossing  if 
the  second  collision  could  not  have  been  fore- 
seen by  the  engineer  as  the  natural  and  prob- 
able consequence  of  his  conduct. 

The  injury  must  be  the  natural  and  i»ob- 
able  consequence  of  the  negligence—such  a  con- 
sequence  as  might  and  ought  to  have  been  fore- 
seen by  the  wrong-doer  as  likely  to  flow  from 
his  act 

Pennsylvania  R  Co.  ▼.  Kerr,  62  Pa.  858; 
Pennsylvania  R.  Co,  v.  Hope,  80  Pa.  878;  Efoa^ 
V.  Lake  Share  dtM,  8,  R.  Co,  85  Pa.  298;  J7ap- 
erly  v.  State  Line  d  8.  R,  Co.  186  Pa.  50;  Fair- 
banks V.  Kerr,  70  Pa.  86;  Allegheny  ▼.  Urn- 
merman,  95  Pa.  287;  Morrison  v.  Davis,  20  Pa. 
174;  MeOreie  v.  Stone,  58  Pa.  486;  Pittsburgh 
Southern  R.  Go,  v.  Taylor,  104  Pa.  91f^\We9€ 
Mahanoy  Twp,  ▼.  Watson,  8  Cent  Rep.  248, 113 
Pa.  574,  8  Cent.  Rep.  548,  116  Pa.  844:  South 
Side  Pass.  R.  Co,  v.  Trich,  10  Cent  Rep.  867. 
117  Pa,  890. 

If  the  trainmen  were  guilty  of  such  oegli- 
fence  which  directly  contributed  to  the  acci- 
dent resulting  in  plaiotiifs'  injuries,  and  defend- 
ant's employes  were  also  guilty  of  negligence 
which  also  contributed  to  the  accident,  tlien 
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tfaere  was  sach  a  case  of  mutual  or  concurrent 
ne^li^nce  as  exempts  the  defendant  from  lia- 
bility to  the  plaintiffs. 

Loekhart  y.  Lichtenihaler,  46  Pa.  151;  Lack- 
awanna  &  B,  R,  Co,  v.  Chenewith,  52  Pa.  887; 
North  P&nn9yltania  B.  Co.y.  Mahoney,  57  Pa. 
192;  Mann  v.  Weiand,  81*  Pa,  256;  Philadd- 
phia  dk  B.  B,  Co,  v.  Boyer,  97  Pa,  100;  Carlule 
y.  Brisbane,  4  Cent.  Rep.  506,  118  Pa.  544. 

Cl&rk,  J,,  delivered  the  opinion  of  the 
court: 

Sbfftetfg  Appeal, 

The  defendant,  Robert  Hogsett,  is  the  owner 
of  the  Lemont  furnace,  on  the  line  of  the  South- 
West  Pennsylyania  Railroad,  and  the  plaintiil, 
who,  on  the  18th  of  October,  1888.  was  a  pas- 
senger upon  one  of  the  railroad  trains,  brings 
tiiis  suit  to  recover  damages  for  a  personal  in- 
juiy,  received  through  the  alleeed  negligence 
of  the  defendant's  employes,  ft  appears  that 
a  railroad  track  was  used  in  connection  with 
the  furnace,  and  that  what  is  called  a  ''donkey- 
engine"  was  operated  thereon,  in  furnishing 
supplies  of  stock,  ore  and  coke  to  the  furnace. 
The  furnace  track,  in  running  out  from  the 
furnace  to  the  coke  ovens,  forms,  as  it  were, 
the  arc  of  a  circle,  and  the  railroad  track,  cross- 
ing the  furnace  track  twice,  subtends  the  arc 
as  a  chord.  The  collision  which  occurred  at 
the  first  crossing  was  caused  by  the  culpable 
negligence  of  the  defendant's  engineer.  This 
fact  18  conclusively  established  by  the  verdict 
of  the  jury,  and,  in  the  determination  of  the 
questioBs  of  law  raised  upon  the  assignments 
of  error,  this  fact  must  necessarily  be  assumed. 
It  is  unneceasary,  therefore,  to  refer  to  the  ev- 
idence bearing  upon  the  question.  The  appel- 
lant's contention  is,  however,  that,  as  the  plain- 
tilTs  injuries  were  not  received  in  thht  coUision, 
but  in  the  collision  which  subsequently  oc- 
curred at  the  other  extremity  of  the  chord,  the 
negligence  of  the  engineer,  under  the  circum- 
stances, cannot  be  regarded  as  the  proximate, 
but  as  the  remote,  cause  of  the  injury.  Ordina- 
rily, the  question  of  proximate  cause  is  for  the 
Jury,  but,  where  the  facts  are  not  in  dispute,  the 
determination  of  that  question  is  for  the  court. 
We$t  MaAanoy  Tvop,  v,  Wat9on,  112  Pa.  574, 
3  Cent.  Rep.  248, 116  Pa.  844,  8  Cent.  Rep.  548. 

Some  reference  to  the  undisputed  facts, 
therefore,  is  necessary  to  the  complete  under- 
standing of  the  Question  thus  raised. 

It  is  conceded  that  in  the  first  collision,  al- 
though no  one  was  injured,  the  rear  truck  of  the 
rear  coach  of  the  passenger  train  was  derailed. 
The  brakeman  pniled  the  automatic  cord  which 
operates  the  air-brakes.  The  engineer  put  on 
the  air  from  the  engine,  and,  the  truck  having 
regauned  the  track,  the  train,  which  consisted 
of  three  cars,  came  to  a  full  stop,  with  the 
middle  car  standing  upon  the  second  crossing. 
The  engineer  of  the  donkey  sip^s  that,  about 
the  time  of,  or  immediately  before,  the  collis- 
ion, be  reversed  his  engine,  shut  off  the  steam, 
and,  fearing  that  they  would  be  crushed,  both 
the  engineer  and  the  fireman  jumped  from  it 
to  the  xround.  By  some  means,  however,  pre- 
sumably by  the  jar  of  the  collision,  the  throttle 
was  reopened,  and  the  donkey  at  once  started 
wiUi  some  speed  around  the  arc  to  the  second 
crossing,  where  it  came  in  collision  with  the 
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middle  coach,  in  which  the  plaintiff  was  rid- 
ing. The  injuries  complained  of  were  received 
in  this  second  collision.  The  appellant's  con- 
tention is  that  the  throttle  having  been  closed 
before  Lehan.  the  engineer,  left  the  donkey, 
the  second  collision,  under  all  circumstances, 
could  not  have  been  foreseen  by  him,  as 
the  natural  and  probable  consequences  of  his 
conduct,  and  that,  being  in  fear  of  his  life,  he 
had  a  right  to  quit  the  engine  for  a  place  of 
safety.  It  may  be,  perhaps,  that  the  engineer 
and  fireman,  tieing  under  actaal  apprehension 
of  great  bodily  luirm,  were,  in  any  criminal 
aspect  of  the  case,  justified  in  leaping  from  the 
engine  to  save  themselves,  even  if,  in  so  doing, 
they  should  put  in  jeopardy  the  lives  of  others. 
But,  assuming  this  to  oe  so,  it  must  be  remem- 
bered that  it  was  their  own  negligence  which 
put  them  in  fear  of  their  lives,  and  constrained 
them  to  leap  from  the  engine,  and  submit  it, 
without  control,  to  the  consequences  of  the  col- 
lision. They  will  be  justified,  perhaps,  as  we 
have  said,  in  saving  themselves,  but  it  does  not 
follow  that  either  they,  or  their  employer, 
would  not  be  held  for  the  negligent  act  which 
not  only  put  them  in  peril,  but  resulted  in  per- 
sonal injury  to  the  plaintiff. 

It  is  true,  as  the  appellant  contends,  that  the 
injury  must  be  the  natural  and  proximate  con- 
sequence of  the  negligence,— a  consequence 
likely  to  fiow  from  the  negligent  act.  The 
engineer  would  be  held  to  have  foreseen  what- 
ever consequences  might  ensue  from  his  negli- 
gence, without  the  intervention  of  some  other 
mdependent  agency,  and  both  his  employer 
and  himself  would  be  held  for  what  might,  in 
the  nature  of  thines,  occur  in  consequence  of 
that  negligence,  although,  in  advance,  the  ac- 
tual result  might  have  seemed  improbable.  Oil 
City  Gas  Co.  v.  Bobiiison,  99  Pa.  6.  We  do 
not  know  that  the  throttle  was  opened  by  the 
jar  of  the  collision,  only  from  the  fact  that  it 
was  liable  to  be  so,  and  the  engineer  will  be 
presumed  to  have  foreseen  what  was  liable  to 
occur.  The  inquiry  must  always  be  whether 
there  was  any  intermediate  cause  disconnected 
from  the  primary  fault,  and  self-operating, 
which  produced  the  injury.  Milwaukee  d  St. 
P.  B,  Co.  V.  Kellogg,  94  U.'S.  469.  24  L.  ed.  256. 
But  no  intermediate  cause,  disconnected  with 
the  primary  fault,  and  self-operating,  existed 
in  this  case  to  affect  the  question  of  the  defend- 
ant's liability;  it  was  the  engineer's  negligence 
that  caused  the  first  collision,  and  what  oc- 
curred in  consequence  of  this  collision  was  not 
broken  by  the  intervention  of  any  independent 
agent,  whatever.  The  first  collision  derailed 
the  truck,  and  at  the  same  instant  opened  the 
throttle,  and  turned  loose  the  destructive 
agency  which  infiicted  the  injuries  complained 
of.  The  negligence  of  the  defendant's  engineer 
was  the  natural,  primary  and  proximate  cause 
of  the  entire  occurrence. 

The  appellant's  further  contention,  however, 
is  that,  as  plaintiff  was  a  passenger  on  the 
South- West  Pennsylvania  Railroad,  it  was  a 
proper  and  legal  defense  for  him  to  show  that 
the  negUgence  of  the  railroad  company  con- 
tributed to  the  injury;  that  in  such  case  the 
negligence  of  the  company,  which  was  a  com- 
mon carrier,  must  be  imputed  to  the  plaintiff 
as  a  passenger  in  the  carrier  vehicle.  Loekhart 
V.  Liehtenthaler,  46  Pa.  151,  and  Philadelphia 


270 


COKNECTICUT  StTPRBME  CoURT  OF  ERRORS. 


Sept., 


^  R.  R.  Co,  V.  Boyer,  97  Pa.  91,  are  cited  in 
support  of  this  doctrine.  In  Lockfiart  v.  Lich- 
tentnaler,  it  was  held  that  where  a  passenger 
in  a  carrier  vehicle  is  injured  by  a  collision, 
resulting  from  the  negligence  of  those  in 
charge  of  it,  and  those  in  charge  of  another 
vehicle,  the  carrier  only  is  answerable  for  the 
injury;  and  this  case  was  followed  bv  Phila- 
ddphia  d  R.  R  Co.  v.  Bayers  where  the  same 
rule  was  applied.  The  decision  in  Lockhart  v. 
LichtenthaUr,  as  we  said  in  Dean  v.  Pennsylva- 
nia R.  Co.,  129  Pa.  620,  6  L.  R.  A.  143,  was 
made  by  adopting  the  conclusion  of  the  Eng- 
lish courts  in  Bridge  y.  Grand  Junction R.  Co., 
8  Mees.  &  W.  247  (1888),  in  the  exchequer; 
TkorogoodY.  Bryan fi  C.  B.  115,  and  Catthn  v. 
mils.  Id.  123  (1849),  in  the  common  bench. 
These  cases  were  followed  in  the  exchequer  in 
Armstrong  ▼.  Lancashire  A  T.  R.  Co. ,  44  L.  J. 
Exch.  89  (1875),  L.  R,  10  Exch.  47.  But 
Thorogood  v.  Bryan,  supra,  which  is  the  lead- 
ing case,  has  recently  been  overruled  in  the 
English  court  of  appeal  {T7ie  Bernina 
[Mais  V.  Armstrong'],  L.  R.  12  Prob.  Div.  58); 
and  the  doctrine,  although  formerly  ac- 
cepted in  many  of  the  States,  is  now  generally 
disapproved.  The  authorities  in  En  eland,  and 
the  great  current  of  authorities  in  this  country, 
are  against  it.  The  cases  are  collected  in  Dean 
V.  Pennsylvania  R.  Co.,  supra.  They  are  nu- 
merous, and  it  is  unnecessary  to  refer  to  them 
here.  What  was  there  said  was  given  as  an  in- 
dividual opinion  merelv,  and  was,  to  some  ex- 
tent, perhaps,  obiter  dictum;  but  we  are  now 
unanimously  of  opinion  that  the  views  there 
expressed,  somewhat  in  advance,  contain  a 
proper  exposition  of  the  law.  The  identifica- 
tion of  the  passenger  with  the  negligent  driver, 
or  the  owner,  or  with  the  carrier,  as  the  case 
may  be,  without  his  co-operation  or  encoura|^- 
ment,  is  a  gratuitous  assumption.  As  Mr.  Jus- 
tice Field  said,  in  LittU  v.  Hackett,  116  U.  S. 
866, 29  L.  ed.  652:  "  There  is  no  such  iden- 
tity. The  parties  are  not  in  the  same  position. 
The  owner  of  a  public  conveyance  is  a  carrier, 
and  the  driver,  or  the  person  managing  it,  is  his 
servant.  Neither  of  them  is  the  servant  of  the 
passenger,  and  his  asserted  identity  with  them 
is  contradicted  by  the  daily  experience  of  the 
world. "  The  rationale  of  the  rule  of  Thorogood 
V.  Bryan  is  expressly  disavowed  in  our  own 
case  of  Lockhart  v.  Lichtenthaler,  and  it  is  now 
rejected  as  untenable,  and  wholly  indefensible. 
Nor  is  there  any  rule  or  principle  of  public 
policy  which  will  support  such  a  doctrine.    If 


a  person  is  injured  by  the  concurrent  and\  con- 
tributory negligence  of  two  persona,  one  of 
them  bemg  at  the  time  the  common  carrier  of 
his  person,  there  is  no  reason  founded  in  pub- 
lic policy,  or  otherwise,  which  should  release 
one  of  them,  and  hold  the  other.  It  la  true,  the 
carrier  may  be  subjected  to  a  higher  degree 
of  care  than  his  co-tortfeasor,  but  this  affords 
no  reason  why  either  or  both  of  them  shonld 
not  be  held  to  that  degree  of  care,  respectively, 
which  the  law  imposes  upon  them,  and  to  be 
answerable  in  damages  accordingly.  The  gen- 
eral rule  undoubtedly  is,  if  a  person  suffers  in- 
juiy  from  the  joint  negligence  of  two  parties, 
and  both  are  negligent  in  a  manner  which 
contributes  to  the  injury,  they  are  liable 
jointly  and  severally,  and  it  would  seem  in 
principle  to  be  a  matter  of  no  consequence 
that  one  of  them  is  a  common  carrier.  Nei- 
ther the  comparative  degrees  of  care  required, 
nor  the  comparative  degrees  of  culpabuity  es- 
tablished, can  affect  the  liability  of  either. 
The  whole  subject  is  fully  discussed  in  Dean 
V.  Pennsylvania  R.  Co.,  and  we  do  not  desire 
to  repeat  what  was  there  said. 

We  think  the  law  was  correctly  stated  io 
the  charge,  and  in  the  answers  to  the  points 
submitted  by  the  defendant's  counsel,  and  the 
judgment  is  affirmed. 

Bunting's  Appeal. 

There  was  evidence  in  this  case  that  the  plain- 
tiff, Henry  C.  Bunting,  at  the  time  of  the  trial, 
was  suffering  from  what  is  known  as  "Bright  s 
disease  of  the  kidneys."  Upon  a  chemical 
analysis,  albumen  was  found  in  his  urine.  He 
suffered  from  dizziness,  failure  of  sight  and 
double  vision.  He  was  feeble,  had  shortness  of 
breath  and  a  stagfering  gait, and  exhibited  other 
symptoms  of  this  malady.  The  testimony  of 
some  of  the  medical  experts  was  that  they  be- 
lieved him  to  be  suffering  from  Brighf  s  disease, 
and  there  was  little,  if  any,  evidence  to  the  con- 
trary. The  court  very  properly,  therefore,  in- 
structed the  jury  that  there  was  proof  of  this 
fact  in  the  case;  that  it  was  a  dangerous  dis- 
ease; and  that  they  should  take  this  into  con- 
sideration in  determining  Mr.  Bunting's  ex- 
pectancy of  life  and  the  loss  of  his  earning 
power.  Nor  was  there  any  evidence  to  justify 
the  jury  in  findinfl:  that  this  disease  was  caused 
by  the  personal  Injuries  received  in  the  col- 
lision.    I7t€  judgment  is  therefore  ajfirmed. 
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Charlotte  S.  LEMMON  et  al.,  Admrs,,  etc., 
of  D.  S.  Lemmon,  Deceased, 

WiUis  A.  STRONG,  Appt. 

(69  Conn.  448.) 

An  ABSifl^ineiit  of  A  note  on  which  Is  indorsed 
a  eruaranty  not  referred  to  in  the  afi^iffnnieTit,  but 


which  is  all  that  grlves  the  note  any  value, 
the  gruaranty  also. 

(September  12,  1890.) 

APPEAL  by  defendant  from  a  iudgment  of 
the  Court  of  Common  Pleas  for  Litchfield 
County  in  favor  of  plaintiffs  in  an  action  upon 
the  guaranty  of  a  promissory  note.     Affirmed^ 


NOTE.~^«8ii7nment  of  commercial  paper  transfers  I  anty  of  payment,  transfers  also  the  indorsed  con> 
awiranty.  I  tract  of  guaranty.    Harbord  v.  Cooper.  48  Minn. 

An  assignment  of  negotiable  paper  by  indorsing  1  466,  citing  Stillman  v.  Northrup,  12  Cent.  Rep.  68L, 
it  payable  to  the  order  of  another,  adding  a  guar- '  109  N.  Y.  47B;  Claflin  v.  Ostrom,  54  N.  Y.  681:  Craig  r. 
12  L.  R.  A. 


1890. 
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Tbe^  facts  are  stated  in  the  opinion. 

Jietsn.  Hantincrton  As  wamert  for  ap- 

peUant: 

The  contract  of  guaranty  was  non-negoti- 
able, and  made  in  connection  with  a  non-nego- 
tiable note,  and  the  plaintiffs  could  acquire  no 
rights  to  either  except  by  an  assignment. 

The  assignment  is  of  the  note.  This  Ib  not 
enough  to  transfer  the  guaranty. 

Gen.  Btat.  §  981:  Bissell  v.  Oowdy,  81  Conn. 
47-50;  Wadhams  v.  YandenBarken^  1  Root, 
885,  386;  Lamourieux  v.  Hewitt,  6  Wend.  807; 
Edwards,  Bills  and  Notes,  p.  219 ;  Beach  v. 
tairbankM,  52  Conn.  167-174. 

The  contract  of  guaranty  was  a  personal  con- 
tract and  made  with  Sherman,  and  not  assigned 
by  him,  and  he  was  the  first  holder  for  value. 

Huntington  v.  Harvey,  4  Conn.  124-129; 
Bisaell  v.  Gawdy,  supra;  Tayloe  v.  Binney,  7 
Mass.  479;  True  v.  FuUer,  21  Pick.  140;  Bald- 
win  V.  D(nc,  180  Mass.  416-418;  Jones  v.  Bos- 
ton A  M.  V.  R.  Co.  2  New  Eng.  I«p.  698,  142 
Mass.  189,  140,  and  cases  cited ;  Turley  y. 
Hodge,  8  Humph.  78 ;  Smith  v.  Dickinson,  6 
Humph.  261 ;  Barlow  v.  Myers,  64  N.  Y.  41- 
45;  Springer  v.  Hutchinson,  19  Me.  859  ;  Mc- 
Doal  V.  teomans,  8  Watts,  861 ;  Story,  Prom. 
Notes,  §  484,  and  notes;  2  Dan.  Neg.  Inst. 
§§  1774:-1780. 

The  contract  of  guaranty  was  a  collateral 
undertaking  and  not  a  security. 

Anderson,  Law  Diet,  title  Guaranty :  Dole 
V.  Young,  24  Pick.  250-252;  Packer  v.  Cut- 
tertson,  1  Wall.  Jr.  160 ;  Hill  v.  Smith,  02  U. 
8.  21  How.  286,  16  L.  ed.  118. 

There  is  a  broad  distinction  between  the  rule 
relating  to  guarantors  of  negotiable  and  non- 
negotiable  notes. 

Backus  ▼.  Danfwth,  10  Conn.  297-806 ;  1 
Swift,  Dig.  S.  P.  485 ;  Fool  v.  Anderson,  1  L. 
R.  A.  712,  116  Ind.  88;  Absecom  Bldg.  d  Loan 
Soe,  V.  Leeds,  50  N.  J.  L.  899. 

Mr,  W.  Cothren  for  appellees. 

TorrsAce*  J,,  delivered  the  opinion  of  the 
court: 

The  facts  found  by  the  court  below,  so  far 
as  a  statement  of  them  is  necessary  for  the  de- 
cision of  the  case,  may  be  briefly  stated  as  fol- 
lows :  In  April.  1877,  one  Karrman  borrowed 
of  one  Sherman  $400,  and  at  the  same  time, 
and  in  consideration  of  the  loan,  made  and  de- 
liTered  to  Sherman  a  promissory  note,  of  which 
the  following  is  a  copy  : 

"  Woodbury,  April  26,  1877. 
"  On  demand,  for  value  received,  I  promise 
to  pay  B.  A.  Sherman  $400  (four  hundred  dol- 
lars), with  interest  annuaUy. 

**H.  8.  Karrman." 

When  so  delivered  the  note  had  the  follow- 


ing indorsement  upon  it,  made  and  signed,  in 
consideration  of  the  loan,  by  the  defendant 
Strong : 

**I  hereby  warrant  the  within  note  good 
and  collectible  until  paid.     W.  W.  Strong." 

At  this  time  Karrman  had  but  little  property 
and  it  is  found  that  the  loan  was  made  and  the 
note  accepted  "upon  the  individual  financial  re- 
sponsibility of  the  defendant  Strong,  and  upon 
his  guaranty." 

Karrman  regularly  paid  the  annual  interest 
upon  the  note  to  Sherman  up  to  April,  1888. 
In  January,  1884,  Sherman  demanded  of  him 
payment  of  the  note,  which  being  refused,  he 
brought  suit  against  him  in  February,  1884. 
While  that  suit  was  pending.  Sherman,  for  the 
sum  of  $800.  paid  to  him  by  Daniel  S.  Lem- 
mon,  the  plaintiffs'  intestate,  sold  and  assigned 
the  note  to  Lemmon  by  a  written  indorse- 
ment, directly  under  the  guaranty  and  signature 
of  Strong,  of  which  the  following  is  a  copy  :    , 

•'February  12,  1884. 
'•  For  value  received  I  hereby  sell  and  assign 
this  note  to  D.  S.  Lemmon. 

"B.  A.  Sherman." 

Thereupon  Sherman  withdrew  from  the  suit. 
Lemmon  was  by  order  of  court  substituted  as 
plaintiff,  and  he  prosecuted  the  suit  to  final 
judgment,  and  took  out  execution  against 
Karrman.  Only  a  small  sum,  however,  was 
realized  upon  the  execution,  and  the  present 

I  suit  is  brought  to  recover  from  the  defendant 

I  the  balance  due  upon  the  note. 

I     In  the  court  below,  after  the  plaintiffs  had 

I  rested  their  case,  the  defendant  moved  for  a 
nonsuit,  ''on  the  ground  that  the  plaintiffs  had 
failed  to  prove  that  the  contract  of  guaranty  of 
the  defendant  Strong,  upon  said  note,  had  been 
assigned  to  the  plaintiffs'  intestate." 

The  court  below,  upon  the  point  involved  in 
this  claim,  in  addition  to  the  facts  already 
stated,  finds  as  follows :  "  The  evidepce  bear- 
ing upon  this  point  and  the  intention  of  the 
parties  was  the  written  assignment  that  ap- 
peared upon  the  note  itself  signed  by  the  said 
Sherman  as  aforesaid,  the  fact  that  the  said 

i  Lemmon  at  the  time  the  note  was  purchased  by 
him  made  an  examination  of  the  same,  and  the 
fact  that  the  note  was  not  good  and  collectible 
as  against  Karrman,  while  the  defendant  Strong 
was  a  man  of  property  and  in  good  financiu 
standing.  There  was  nothing  said  between  the 
said  Sherman  and  the  said  Lemmon,  at  the  time 
of  the  assignment  of  the  note  as  aforesaid, 
about  the  defendant  Strong." 

The  court  below  came  to  the  conclusion,  up- 
on the  facts  found,  that,  in  making  the  assign- 
ment to  Lemmon,  Sherman,  under  the  circum- 
stances,  had   assigned  both  the  contract  of 


ParUs,  40  N.  Y.  181 ;« McLaren  v.  Watson,  26  Wend. 
425;  Ketcbell  v.  Burns,  24  Wend.  466;  Waldron  v. 
Harriot,  S8  Mich.  498;  Beed  t.  Garvin,  12  Serg.  &  R. 
100. 

An  indorsement  on  the  Ixick  of  a  note  of  the 
words,  '^Iffuarantee  payment  of  such  note  when 
dne,**  does  not  show  title  in  him,  even  if  the  words 
themselTes  are  sufficient  to  transfer  title,  when  an 
Identical  Indorsement  by  him  to  another  person 
follows  it  with  nothing  to  show  that  he  had  ac- 
quired title.  Brotherton  v.  Street,  U4  Ind.  fiOO. 
12L.RA. 


A  signature  at  the  foot  of  a  promissory  note,  fol- 
lowing those  of  the  makers,  must  be  intended  to  be 
a  signature  as  guarantor.  Parks  v.  Brinkerhoff,  2 
Hill,  668;  Jones  v.  Dow,  187  Mass.  119. 

On  a  guaranty  of  bills  of  exchange  which  are 
protested  tor  nonpayment,  the  payee  who  haa 
trusted  to  the  guaranty  may  recover  of  the  guar- 
antor the  commissions,  disbursements  and  other 
charges.  Lanusse  v.  Barker,  16  U.  S.  8  Wheat.  101, 
4  L.  ed.  343.  See  note  to  Barnes  v.  Boardman  (Mass.) 
8  L.  R.  A.  786. 
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ElamnaD  and  the  contract  of  the  defendant, 
and  thereupon  overruled  the  motion  for  a  non- 
suit, and  rendered  judfrment  for  the  plaintiffs. 
Whether  the  court  erred  in  its  conclusion  is 
the  principal  question  in  the  case. 

The  defendant  argues  that  the  contract  of 
the  defendant  was  a  collateral  undertaking  and 
not  a  security:  that  it  was  made  with  Sherman 
alone,  as  the  first  holder  of  the  note  for  value, 
was  not  negotiable,  and  was  attached  to  a  non- 
negotiable  note,  and  therefore  that  it  did  not 
pass  to  Lemmon  unless  it  was  specially  as- 
signed to  him  by  Sherman,  and  that  the  trans- 
action between  Sherman  and  Lemmon,  result- 
ing in  the  delivery  of  the  note  to  Lemmon,  did 
not  amount  to  such  an  assignment  of  the  de- 
fendant's contract. 

If  we  assume,  for  the  sake  of  the  argument, 
that  the  guaranty  was  a  collateral  undertaking, 
made  with  Sherman  as  the  first  holder  for  vcQ- 
ue,  we  still  think  the  plaintiffs  are  entitled  to 
recover  upon  the  facts  found. 

It  is  not  claimed  by  the  defendant  that  the 
contract  of  guaranty  could  not  under  any  cir- 
cumstances be  either  legally  or  equitably  as- 
signed by  Sherman  to  Lemmon.  The  claim  is 
that,  as  matter  of  law  on  the  facts  found,  the 
guaranty  was  not  assigned  legally  or  equitably, 
under  and  by  virtue  of  what  took  place  between 
Sherman  and  Lemmon  relating  to  the  assign- 
ment of  the  note. 

The  consideration  of  this  claim  involves  two 
que8tionB,namely:  Did  Sherman  and  Lemmon 
intend,  by  what  took  place  between  them  rela- 
tive to  the  sale  and  purchase  of  the  note,  the 
assignment  legally  and  equitably  of  the  guar- 
anty as  well  as  that  of  the  note?  and  Did  they 
carry  that  intent  into  effect?  Let  us  consider 
these  Questions  in  the  order  stated. 

At  the  time  of  the  transaction  in  question  the 
guaranty  was  practically  the  only  thing  that 
gave  the  note  any  value  in  Sherman's  hands. 
The  maker  was  insolvent  and  could  not  pay  it. 
The  defendant  was  abundantly  able  to  pay  it. 
These  facts  were  known  to  both  parties  at  the 
time,  and  in  view  of  this  knowledge  the  trans- 
action took  pUice.  Separated  from  the  guar- 
anty the  note  had  little  pecuniary  value,  and 
apart  from  the  ownership  of  the  note  the  guar- 
anty had  but  little  meaning  or  value.  They 
belong^  together,  on  the  same  paper,  and 
were  treated  by  all  concerned  as  forming  one 
instrument  for  the  recovery  of  the  amount  due 
on  the  note.  The  parties  each  knew  that  if 
Sherman  assigned  the  note  alone  it  would  be 
worthless  in  JLemmon's  hands,  and  that  the  re- 
tention of  bis  riffhts  under  the  guaranty  could 
in  that  event  no  Sherman  no  good.  Under 
these  circumstlmces  Lemmon  offers  to  purchase 
and  Sherman  affrees  to  sell  the  instrument  in 
question  for  fSOO.  being  nearly  the  full  amount 
due  on  the  note.  The  money  is  paid,  the  in- 
dorsement is  made  and  the  instrument  is  de- 
livered to  Lemmon.  We  think  there  can  be 
no  doubt  about  Lemmon's  intention.  He  cer- 
tainly supposed  be  was  setting  all  the  rights 
which  Sherman  had  under  both  contracts  or 
be  never  would  have  paid  his  money.  And  as 
to  Sherman's  intention  there  can  be  Just  as  lit- 
tle doubt.  He  was  acting  in  good  faith  as  the 
court  finds.  He  must  have  known  what  Lem- 
mon expected,  and,  if  he  did  not  intend  to  give 
him  the  benefit  of  the  guaranty,  should  S&ve 
12L.R.A. 


made  such  intention  manifest.  If  Shennan  in- 
tended to  limit  the  operation  of  the  transaction 
to  the  assignment  of  the  note  proper,  he  could 
easily  have  done  so  by  appropriate  words.  The 
defendant  sajrs  that  Sherman  in  his  assignment 
uses  the  words  '*this  note,"  and  that  these 
words  *'8eem  to  restrict  the  transfer  to  the  note 
and  exclude  the  guaranty.'*  Read  in  the  light 
of  all  the  surrounding  circumstances  this  is  not 
of  much  significance.  These  parties  undoubt- 
edly regarded  the  paper  containing  both  con- 
tracts as  one  instrument,  and  probably  used  the 
word  '"note"  as  descriptive  of  the  paper  and 
all  that  was  written  upon  it  To  suppose  that 
under  the  circumstances  they  intendea  the  ef- 
fect which  the  defendant  claims  resulted  from 
this  transaction,  is  to  suppose  that  Sherman 
was  a  knave  and  Lemmon  a  fool,  and  for  nei- 
ther of  these  suppositions  does  the  record  afford 
the  slightest  ground.  We  feel  bound  to  hold, 
therefore,  that  these  parties,  as  honest  men  of 
average  intelligence,  intended  the  assignment 
of  the  guaranty  as  well  as  the  assignmait  of 
the  note. 

The  next  question  is,  whether  in  doing  what 
thev  did  they  carried  out  this  intent. 

The  defendant  says  that  no  special  assi^- 
ment  of  the  guaranty  is  claimed  by  the  ^ain- 
tiffs  or  founa  by  the  court,  and  if  by  this  ii 
meant  that  the  contract  of  guaran^  is  not  spe- 
cifically mentioned  or  described  in  Sherman's 
indorsement,  this  is  true. 

Is  such  a  specific  assignment  necessary  under 
the  circumstances?  We  know  of  no  law  which 
prescribes  the  form  in  which  the  intention  of 
the  parties  in  such  cases  shall  be  embodied,  and 
where  the  law  prescribes  no  form,  it  wiH.  to 
accomplish  rather  than  defeat  their  intent, 
give  effect  to  such  form  as  they  choose  to  adopt. 

Now,  in  the  case  at  bar,  Sherman  takes  the 
paper  containing  both  contracts,  and  writes  an 
assignment  upon  it.  and  delivers  it  to  Lemmon. 
intending  thereby  to  transfer  to  him,  as  we 
have  seen,  all  the  beneficial  interest  in  both 
contracts  which  Sherman  himself  then  pos- 
sessed. Why  is  not  this  effectual  to  pass  such 
interest,  at  least  in  equity? 

Sherman  fully  intended  and  Lemmon  fully 
expected  such  a  result;  and  independently  of 
Sherman's  intent,  his  language  and  acts  shbold 
be  interpreted  in  the  sense  in  which  he  bad  rea- 
son to  suppose  Lemmon  understood  tbem. 

The  contract  and  acts  of  Sherman  in  this 
matter  should  be  construed  with  reference  to 
all  the  surrounding  circumstances,  the  con- 
trolling consideration  being  to  discover  and 
give  effect  to  the  mutual  intention  of  the  parties. 

Such  an  equitable  assignment  could  certainly 
be  made  by  a  transaction  of  this  kind  if  so  in- 
tended. *'In  any  case  of  the  guaranty  of  a  bill 
or  note,  the  party  to  whom  the  guaranty  is 
originally  made  may  in  equity  assign  his  right 
to  the  holder  at  the  time  he  transfers  the  blllor 
note,  and  thereby  vest  in  him  the  equitable, 
althoiigh  not  the  legal,  title  thereto."  2  l>an. 
Neg.  fist.  §  1774. 

fideed  it  is  unnecessary  to  dte  authorities 
upon  such  a  point.  No  special  form  of  woids 
and  no  prescribed  acts  are  necessary  to  consti- 
tute an  equitable  assignment  The  delivery  of 
a  negotiable  note  without  Indorsement  may 
operate  as  an  assignment  of  it  in  equity.  Jonk 
V.  Witter,  18  Mass.  804. 
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The  tranafer  of  a  debt  or  obligation  usually 
carries  with  it  as  an  incident  all  the  secuti- 
ties  for  its  payment,  although  such  securities 
are  not  in  terms  transferred  with  the  principal 
obligations.     Oraig  v.  ParkU,  40  K.  Y.  181. 

In  a  Virginia  case  the  court  uses  the  follow- 
ing language:  "If  the  contract  of  guaranty  is 
not  negotifliole  at  law,  along  with  the  bond  and 
coupons-,  it  is  assignable  in  equity,  and  an  in- 
terest in  it  passes  in  equity  to  each  successive 
holder  of  the  bond  or  coupon.  ...  In  order 
to  give  effect  to  the  manifest  intention  of  the 
parties  the  right  to  enforce  the  guaranty,  unless 
lost  by  laches  or  otherwise,  must  be  neld  co 
eztensiye  with  the  right  to  enforce  a  bond  or 
coupon.  The  guaranty  as  an  accessory  to  the 
bond  or  coupon  follows  it  and  adheres  to  it  in 
equity,  and  the  right  to  enforce  the  guaranty 
must  be  determined  by  tb«  right  to  demand 
payment  of  the  bond  or  coupon."  Arentt  y. 
Com.  18  Gratt  708. 

We  think  this  language  is  quite  applicable  to 
the  case  at  bar.  We  h<Md,  therefore,  that  Sher- 
man assigned  in  equity  toLemmon  all  the  ben- 
eficial interest  which  the  latter  had  in  the  con- 
tract of  guaranty,  and  so  Lemmon  became  the 
equitable  and  bona  fide  holder  thereof,  and  as 
such  was  entitled  to  sue  in  his  own  name  under 
oar  statutes.  The  defendant  has  cited  no  case 
which  is  inconsistent  with  this  eonclusion. 

Thert  ia  no  error  in  the  judgment  of  the  court 
bdotc. 

In  this  opinion  the  other  Judges  concurred. 


Henry  C.  BUTLER,  Appt., 

e. 

Wallace  BARNES. 

(.-..Conn ) 

1.  A  arataml  aatetaks  of  ffnmtor  and  flrnmtee 
in  BupposiniT  that  land  staked  and  pointed  out  to 


the  grantee  all  belonged  to  the  grantor  whUe  in 
fact  it  included  a  strip  belonging  to  an  adjoining 
owner,  whose  land  was  made  a  boundary  by  the 
description  of  the  premises  in  the  deed,  entitles 
the  grantee  to  have  the  deed  reformed,  so  as  to 
include  such  strip,  and  then  to  damages  for 
breach  of  the  covenants  of  warranty  and  for 
quiet  enjoyment  by  reason  of  the  failure  of  title 
to  such  strips 

8.  A  cliUm  Iter  the  reftormfctien  of  >  dead 
and  on«  ft>r  ifmmagtrg  for  breach  of  cove- 
nants of  the  deed  as  amended  may  be  Joined  in 
the  same  action,  under  Oen.  Stat.,  1 877,  providing 
that  legal  and  equitable  remedlee  may  be  enforced 
in  one  action. 

8*  An  aetloB  Ibr  reftorma.tion  of  a  dood 
as  to  the  description  of  the  property  as  well  as 
for  damages  for  breach  of  covenant  of  warranty 
may  be  brought  against  a  remote  grantor  who 
conveyed  to  plainttflTs  grantor  with  covenants 
sufficient  to  support  the  action,  and  which  were 
the  same  that  were  contained  in  pialotilTs  deed. 

(Carpenter  J.,  dieeenU.) 

(March  8, 1801.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Court  of  Common  Pleas  for  Hartford 
Countv  in  favor  of  defendant  in  an  action 
brought  to  obtain  the  reformation  of  a  deed 
and  to  recover  damages  for  a  breach  of  the 
covenants  contained  In  it  as  reformed.  Ee- 
tereed. 

The  facts  are  stated  in  the  opinion. 

Meeere.  Noblo  E.  Ptereo  and  Epaphro- 
ditas  Peek,  for  appellant: 

The  power  and  duty  of  equity  to  grant  ref- 
ormation of  deeds  and  other  writings  upon 
parol  evidence  of  the  real  intention  of  the  par- 
ties, and  of  the  mutual  mistake  by  which  tney 
hare  failed  to  carry  out  that  intention,  is  con- 
stantly stated  in  more  and  more  unqualified 
language. 

See  Broadwap  v.  Buxton,  i8  Conn.  382;  8 
Pom.  £q.  Jur.  g  866;  Story,  £q.  Jur.  §  162; 
Johneon  v.  Taber,  10  N.  Y.  819;  Bueh  v.  Hieke, 


Sorm.— Equity  furiedUtion  to  correct  mietakee  in 
eoniUuete, 

The  correction  of  mistakes  in  written  instruments 
occurring  by  accident,  fraud  or  otherwise  has  been 
one  of  the  acknowledged  branches  of  equity  Juris- 
diction from  the  earliest  history  of  the  court  An- 
drews V.  GiUespie,  47  N.  Y.  4BL 

It  is  among  the  first  principles  of  a  court  of 
equity  to  correct  mistakes,and  prevent  parties  from 
being  injured  in  their  property,  and  especially  their 
freeholds,  by  any  misapprehension  or  concealment 
of  the  true  state  of  facts.  Read  v.  Cramer,  2  N.  J. 
Bq.  277,  84  Am.  Dec.  206;  Bingham  v.  Bingham,  1 
Ves.  8r.  128c  Gee  v.  Spencer,  1  Vem.  82;  Evans  v. 
UewelUn,  2  Bro.  Ch.  151;  1  Story,  Bq.  IW,  ISO.  See 
note  to  Page  v.  Higgins  (Mass.)  5  L.  R.  A.  162. 

It  is  not  material  whether  the  instrument  is  an  ex- 
ecutory or  an  executed  agreementjior  is  it  material 
wiiether  the  proceeding  is  directly  by  bill  to  cor- 
rect the  mistake  or  the  mistake  is  set  up  in  the  an- 
swer by  way  of  defense.  Leitensdorf er  v.  Delphy, 
16  Mo.  187,  65  Am.  Dec.  140:  2  Pom.  Bq.  Jur.  884; 
Wftdsworth  V.  WendeU,  5  Johns.  Ch.  224.  1  L.  ed. 
lOSI:  Higinbotham  v.  Buinet,5  Johns.  Ch.  184,  1  L. 
ed.  1060;  Chamberlain  v.  Thompson,  10  Conn.  244; 
Wiser  V.  Bhu!hly,  1  Johns.  Ch.  0Q7,  1  L.  ed.  288; 
White  T.  WUson,  6  Blaokf.  44B;  Newsom  v.  Buffer, 
low,  1  Dev.  Bq.  879;  Kelsselbraok  v.  Uvlngston,  4 
Johns.  Ch.  14A,1  L.  ed.  786;  Phyfe  v.  Wardell,  2  Bdw. 
12  L.  R.  A. 


Ch.  47,  6  L.  ed.  804;  Coles  v.  Bowne,  10  Paige,  606, 
686,  4  L.  ed.  1076, 1060;  Hendrickson  v.  Ivins,  1  N.  J. 
Bq.  662;  Workman  v.  Guthrie,  28  Pa.  4B6;  Raffens- 
berger  v.  Culllson,  28  Pa.  4S6;  Tyson  v.  Passmore,  a 
Pa.  122;  Glasi  v.  Hulbert,  102  Mass.  86,  8  Am.  Rep, 
427;  Worley  v.  Tuggle,  4  Bush,  194;  Canedy  v.  Kar- 
cy,  18  Gray,  878:  Gillespie  v.  Moon,  2  Johns.  Ch.  686 
1 L.  ed.  600. 

The  mistake  must  be  material  and  free  from  cul- 
pable negligence  on  the  part  of  the  party  seeking 
the  equitable  relief  to  warrant  the  exercise  of  the 
equitable  Jurisdiction.  Iverson  v.  Wilbum,  66  Gku 
108:  Penny  v.  Martin,  4  Johns.  Ch.  606, 1  L.  ed.  088; 
Begur  V.  Tingley,  11  Conn.  134 ;  Weaver  v.  Carterl 
10  Leigh,  87;  Trigg  v.  Elead,  6  Humph.  629;  M^Ferran 
V.  Taylor,  7  U.  S.  8  Cranch,  270,  2  L.  ed.  486;  Hender- 
son V.  Dickey,  86  Mo.  120;  Pauiison  v.  Van  Iderstlne, 
28  N.  J.  Bq.  800:  Dambmann  v.  Schulting,  76  N.  Y. 
68;  Stettheimer  v.  KUlip,  Id.  282. 

Whether  error  in  the  written  contract  is  the  re- 
sult of  intentional  or  unintentional  misstatement 
of  the  defendant  1b  immaterial,  for  equity  has 
power  to  correct  it  as  well  in  the  former  as  in  the 
latter  case.  Smith  v.  Jordon,  18  Minn.  270;  Botsf ord 
V.  McLean,  46  Barb.  478. 

A  court  of  equity  will  not  interfere  to  reform  a 

contract,  on  the  ground  of  a  mistake,  unless  it  is 

mutuaL    But  mistake  on  the  one  side  and  fraud  on 

the  other  wiU  authorise  a  reformation.   Welles  v. 

18 
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eO  N.  Y.  a»8;  Tabor  v.  OiUey,  68  Vt.  487;  Map 
Y.  Adams,  2  New  Eng.  Rep.  208,  58  Vt.  74; 
Chamberlain  v.  Thompson,  10  Conn.  248;  /9^«cf- 
well  V.  Anderson,  21  Conn.  189;  Bunnell  v. 
ifefl£i,  Id.  686;  Knapp  v.  FA*Ye,  28  Conn.  548; 
Bldkeman  ▼.  Blakeman,  89  Conn.  820;  (7a*e  v. 
Piet,  49  Conn.  501;  Palm^  v.  Hartford  F.  Ins. 
Co,  64  Conn.  488. 

A  deed  can  be  reformed  and  enforced  in  the 
same  action. 

ThompstmvUU  Scale  Mfg,  Co.  v.  Osgood,  26 
Conn.  16.  Bee  Story,  £q.  Jur.  g  161;  Pom. 
Eq.  Jar.  §§  861,  862,  866. 

An  action  for  reformation  may  be  brought, 
not  only  by  the  original  parties,  but  by  their 
privies  in  title. 

Story,  Eq.  Jur.  §  165;  Bunnell  v.  Bead,  su- 
pra. 

Mr.  John  J.  JenninM*  for  appellee: 

No  contract  relation  exuts  between  the  plain- 
tiff and  defendant.  Barnes  has  giyen  Butler 
no  deed,  has  entered  into  no  contract  with  him. 
Barnes  is  privy  to  no  contract  with  Butler. 
Butler  is  a  naked  assignee  of  Riggs  and  Riggs 
had  nothing  to  assign.  Said  assignment  is 
void,  or  at  least  an  assignee  thereunder  gains 
no  right  to  bring  or  maintain  a  suit. 

Prosser  v.  Edmonds,  1  Younge  &  C.  481;  2 
Story,  Eq.  Jur.  g  1040  h,  note;  Hill  v.  Bogle, 
L.  R.  4  Eq.  260. 

An  action  for  the  reformation  of  a  deed  is 
not  sustainable  by  one  who  does  not,  as  a  mat- 
ter of  fact,  connect  himself  with  the  arrange- 
ment, bargain  or  contract  under  which  the 
deed  was  made;  and  the  mere  f  net  tiiPt  one  is 
a  grantee  of  the  party  to  whom  the  deed  was 
made  does  not  so  connect  him. 

WiUis  y.  Sanders,  19  Jones  &  S.  891;  8  Pom. 
Eq.  Jur.  §  1276;  Milwaukee  A  M.  B  Co.  v. 
Milwaukee  db  W.  B.  Co.  20  Wis.  175;  Jones  y. 
Babeoek,  16  Mo.  App.  149;  Brush  y.  Sweet,  88 
Mich.  574;  2  Spence,  Eq.  Jur.  868,  869,  872. 


A  mere  right  to  file  a  bill  in  equity  is  not 
assiniable. 

Marshall  y.  Means,  12  Ga.  62;  Norton  y.  TtO- 
tie,  60  Dl.  180;  MitehsU  y.  Winslow,  2  Storr,  C. 
C.  680;  KendaU  y.  United  States,  74  U.*8.7 
Wall.  118.  19  L.  ed.  86. 

Where  the  language  of  a  conveyance  is  un- 
ambiguous, no  parol  evidence  to  vary  or  con- 
trol its  import  is  admissible. 

Stone  Y.  Clark,  1  Met  881;  Osbom  v.  PMpt, 
19  Conn.  70. 

The  plainti£F  in  no  wise  brings  himself  with- 
in the  rules  permitting  a  reformation  of  the 
deed. 

Palmer  y.  Hartford  F.  Ins.  Co.  54  Conn.  501. 

A  written  instrument  will  not  be  reformed 
by  a  court  of  equity  until  a  mistake  is  made 
out  to  appear  beyond  reasonable  controverBy. 

Hinton  v.  Citizen's  liui.  Ins.  Co.  68  Ala.  498; 
BemUlard  v.  Preseott,  8  Or.  87;  MeCog  v.  Baff- 
ley.  Id.  196;  Bowleu  v.  FlanneUy,  80  N.  J.  Eq. 
612;  MeDonneU  v.  MUhoUand,  48  Md.  540;  To- 
cum  Y.  Foreman,  14  Bush,  494:  Tvfts  v.  Lsr- 
ned,  27  Iowa,  880;  Hamlon  v.  SuUivant,  11  111. 
App.  428;  Oriswold  v.  Hasard,  26  Fed.  Rep. 
185;  Brohammer  v.  Hoss,  17  Mo.  App.  1;  (Su 
Y.  Woods,  67  CaL  817;  Stiles  v.  WiUis,  66  Md. 
562;  Paulison  v.  Van  IdersHne,  28  K.  J.  Eq. 
810;  BamseyY.  Smith,  d2N.  J.  Eq.  81;  Starkie, 
Ev.  676,  677. 

Equity  will  not  relieve  against  mistakes  doe 
to  plaintiff's  want  of  reasonable  care  and  dili- 
gence in  the  absence  of  fraud. 

Pearce  y.  Suggs,  85  Tenn.  724;  Lems  v.  Lms, 
6  Or.  169;  Brown  v.  Fagan,  71  Mo.  568;  Iter- 
son  y,  WiWum,  66  Ga.  108. 

A  mistake  to  be  the  ground  of  reformation 
of  a  written  agreement  should  be  proved  u 
much  to  the  satisfaction  of  the  court  as  if  ad- 
mitted. 

Ford  V.  Joyce,  78  N.  T.  618;  Turner  t. 
Shaw,  96  Mo.  22;  Jarrea  v.  JarreU,  27  W.  Ya. 


Yates,  44  N.  Y.  6C9;  Wlest  y.  Garman,  4  Houst.  186 ; 
WaldroD  y.  Stevens,  12  Wend.  100;  Hill  v.  Gray,  1 
Stark,  484.  See  note  to  Roeenbaum  v.  Oounoil 
Bluffs  Ins.  Go.  (Iowa)  8  L.  R.  A.  180;  RoszeU  v.  Roe- 
zell,  7  West.  Rep.  010, 100  Tncl.  864;  1  Story,  Bq.  Jur. 
M 166-150;  Gouvemeur  v.  Titus,  6  Pai^e.  847, 8  L.  ed. 
1015;  Eenwick  v.  Bruff,  1  MoArth.  107;  Pieroe  v. 
Brown,  74  U.  S.  7  WalL  217, 10  L.  ed.  188. 

Such  power  in  courts  of  equity  is  too  well  settled 
to  admit  of  question,  but  it  should  be  exercised 
only  wben  the  proof  is  entirely  satisfactory.  Cum- 
mins V.  Bulglo,  87  N.  J.  Eq.  476:  Hamlon  v.  SuUi- 
vant,  11  HI.  App.  428;  Reese  v.  Wyman.  0  Gki.  480; 
Beard  v.  Hubble,  0  Gill,  420;  Edmond's  App.  50  Pa. 
220;  Fowler  v.  Fowler,  4  De  G.  ft  J.  S86;  Cleary  v. 
Baboock,  41  HI.  271;  Leitensdorf er  v.  Delphy,  16  Mo. 
160;  Preston  v.  Whltcomb,  17  Vt.  183. 

Yet  the  court  will  receive  any  evidence  which  will 
tend  to  prove  the  mistake.  Blliott  v.  Sackett,  106 
H.  S.  182,  27  L.  ed.  678;  Popplein  v.  Foley,  61  Md. 
881;  Jones  v.  Sweet,  77  Ind.  187;  Morris  v.  Stem,  80 
Ind.  227. 

Sealed  VMibrumem^. 

The  equitable  rule  permitting  a  sealed  agreement 
to  be  modified  or  replaced  by  subsequent  parol 
contract  is  generally  adopted  by  the  law  courts^ 
except  in  oases  where  the  Statute  of  Frauds  pre- 
vents its  operation.  1  Pom.  Bq.  Jur.  61;  Rees  v. 
Berrington,  2  Ves.  Jr.  640, 2  Bq.  Lead.  Gas.  4tb  Am. 
ed.  1867, 1806;  Hurlbut  v.  Phelps,  80  Conn.  42;  Head- 
ley  V.  Goundry,  41  Barb.  270;  dark  v.  Partridge,  2 
12  L.  R.  A. 


Pa.  18;  Partridge  v.  Clarke,  4  Pa.  166;  Kidder  v.  Kid- 
der, 28  Pa.  268. 

Relief  can  be  had  against  any  deed  or  coatnot 
in  writing  founded  on  mistake  or  fraud.  Rosevek 
V.  Fulton,  2  Cow.  188;  Walden  v.  Skinner.  101 U.  & 
566,25L.ed.  066;Snell  v.  AUantIo  F.  ft  M.InaOoc 
06  U.  S.  80, 25L.  ed.  54:  Elder  v.  BSder,  10 Me.  SIS 
Am.  Dec.  208;  Champlln  v.  Lajrtin,  18  Wend.  407, 81 
Am.  Dec.  888:  WeUes  v.  Yat«,  44  N.  Y.  6S0:  Hatch- 
eon  V.  Johnson, 88 Barb.  808;  Bishop  v.  Clay T.k^L 
Ins.  Co.  40  Conn.  176;  Alden  v.  Pryal,  60  Oil.  SSt 
Faure  V.  Martin,  7  N.  Y.  218;  Wood  v.  HubbeU,  10 
N.  Y.  487;  Punch  v.  Abenheim,  20  Hun,  6;  Kent  v. 
BCanoheeter,  20  Barb.  606;  Huss  v.  Morris.  68  Pa.  SS: 
FisheU  v.  Bell,  1  Clarke,  Ch.  88, 7  L.  ed.  45;  Phoenix 
F.  Ins.  Co.  v.  Hoffbeimer,  46  Miss.  068;  Reading  t. 
Weston,  8  Conn.  12e,  20  Am.  Deo.  OB;  Finnstone  t. 
De  Camp,  17  N.  J.  Eq.  816. 

Beformaiion  of  deed. 

When  reformation  is  sought  of  a  deed  which, 
through  fraud  or  mistake,  conveyed  less  land  than 
was  orally  bought  and  paid  for,  the  case  does  not 
stand  as  if  there  were  no  deed;  and  tlie  error  may 
be  corrected  without  proof  of  such  part  perfona- 
ance  as  is  necessary  for  a  decree  of  speoillc  per- 
formance compelUng  a  conveyance  of  the  whole 
hind  when  no  part  of  it  has  been  oonveyed.  Hitcb- 
ins  V.  Petdngill,  58  N.  H.  880;  Doe  v.  Doe,  87  K.  H. 
268,  286;  Herbert  v.  Odlin,  40  N.  H.  267:  Brown  r. 
Glines,  42  N.  H.  160;  Kennard  v.  Qeorge,  44  N.  H. 
440:  Leach  v.  Noyee,45N.H.864;  Tucker  v.Maddra, 
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74S;  Toop9  v.  Bnvder,  70  Ind.  554;  P^iettik  y. 
H^mbaeh,  48  Wis.  448;  8t,  Anthony  FoUb  W, 
F.  Oo.  V.  Merriman,  85  Minn.  42;  Barnes  y. 
Bartiat,  47  Ind.  98;  CMody  y.  Woodbury,  13 
Iowa.  118. 

A  contract  must  haye  been  made  and  by  a 
mutual  mistake  of  the  parties  incorrectly  re- 
duced to  writing. 

Lanier  v.  Wyman,  5Robt.  147;  StitherlandY. 
Sutherland,  69  lU.  481;  EtarU  y.  Steger,  5  Or. 
147. 

The  power  of  a  chancellor  oyer  instruments 
is  limited,  and  he  cannot  make  a  contract  for 
the  parties  or  yary  that  which  they  haye  exe- 
cuted. 

Nepeau  y.  Doe,  2  Mees.  &  W.  894,  2  Smith, 
Lead.  Cas.  474;  Tfiom^nciUe  Scale  Affg.  Co,  v. 
Oi^KMxf,  36  Conn.  19;  CMom  y.  Phelpe,  19  Cono. 
70. 

The  description  by  boundaries  is  conclusiye. 
It  is  the  du^  of  the  pUintiiT  to  measure  his 
land  and  ascertain  the  facts  according  to  the 
boundaries.  If  he  desires  to  limit  the  defend- 
ant, he  should  ask  to  haye  express  coyenants 
inserted 

P&weU  y.  Clark,  5  Mass.  866;  8  Washb. 
Real  Prop.  864;  Frott  y.  SvauUUng,  19  Pick. 
446,  448;  Ch$idv,  Wells,  18  Pick.  121;  Pride  y. 
Lunt,  19  Me.  115;  MeChy  y.  GaUoteay,  8  Ohio, 
288;  Ehneriek  ^,  Kohler,  29  Barb.  169;  Parker 
y.  Kane,  68  IT.  S.  22  How.  1,  16  L.  ed.  286; 
Clark  y.  Baird,  9  N.  Y.  188;  Bodge  y.  Niehols, 
5  Allen,  648;  Spiller  y.  Scribner,  36  Vt.  247; 
Oilman  y.  Smitk,  12  Yt.  150;  Peaelee  y.  Gee,  19 
N.  H.  278;  Terry  y.  Chandler,  16  N.  Y.  868; 
Bean  y.  Erekine,  18  N.  H.  88;  Boberti  v.  At- 
water,  42  Conn.  269;  Snow  y.  Chapman,  1  Root, 
529;  Bawle,  Covenants,  528. 

Seymour*  J,,  deliyered  the  opinion  of  the 
court: 
In  this  case  the  appellee  claims  at  the  outset, 


and  as  conclusive  of  the  question  before  us, 
that  the  court  below  has  decided  as  a  question 
of  fact  that  no  mistake  occurred  between  the 
parties  to  the  original  deed,  which  the  plaintiff 
seeks  to  have  reformed,  but  that  it  accurately 
expresses  the  contract  which  was  made  and 
correctly  describes  the  land  which  was  sold. 
Is  this  claim  well  founded  ?  The  finding  states 
that  in  1872  the  defendant  sold  to  one  Riirgs  a 

giece  of  land,  which  he  described  and  bounded 
k  the  deed  as  follows:  '*  Northerly,  on  land 
of  the  heirs  of  Mrs.  Ann  O'Connor,  one  hun- 
dred feet;  easterly,  on  highway  called  '  North 
Main  Street,'  thirty-three  feet;  southerly,  on 
mntor,  one  hundred  and  sixteen  feet  and  ten 
inches;  westerly,  on  grantor,  thirty  feet  two 
and  a  quarter  inches; "  and  the  deea  contained 
the  usual  coyenants  of  warranty  and  seisin. 
At  the  time  of  the  purchase  both  Barnes  and 
Rif  gs  went  upon  the  land,  and  Barnes  then 
pointed  out  four  stakes  which  he  had  previously 

§  laced  at  the  comers,  one  at  each  comer,  as 
esignating  the  boundaries  of  the  lot.  Both 
supposed  that  the  lot  described  in  the  deed 
and  the  lot  staked  out  were  identioil,  and  that 
the  lines  indicated  by  the  stakes  correctly  des- 
ignated the  boundaries  of  the  piece  of  land 
Eurchased.  There  were  no  buildings  on  the 
md,  and  no  fence  marked  any  of  the  bound- 
aries. Bames  and  Riggs,  and  Butler,  the  plain- 
tiff, who  afterwards  purchased  the  land  of 
RigSSy  &11  supposed  that  the  lot  staked  out  cor- 
rectly designated  the  land  described  in  the 
deeds  from^ames  to  Riggs  and  from  Riggs  to 
Butler,  and  that  the  northerly  line  of  the  lot 
indicated  by  the  stakes  correctly  marked  the 
boundary  line  on  the  land  of  the  heirs  of  Mrs. 
O'Connor.  The  court  finds  "that  the  land 
actually  sold  and  conveyed  by  Barnes  to  Riggs, 
and  by  Riggs  sold  and  conveyed  to  the  phdn- 
tiff .  was  the  piece  as  described  in  their  deeds; 
and  that  all  three  supposed  the  land  described 


4i  Me.  aOS;  Adams  v.  Stevens,  48  Me.  802;  Burr  v. 
Hutchinson,  (11  Me.  514:  Blodgett  v.  Hobart,  18  Vt. 
414;  Brown  v.  Lamphear,  85  Vt.  260;  Shattuck  v. 
Gay,  45 Vt.  87;  Blakeman  v.  Blakeman,  80  Conn.  880; 
WlBwall  y.  HaU,  8  Paige,  818, 8  L.  ed.  168;  Ehleringer 
y.  Moriarty.  10  Iowa,  78;  Barher  v.  Lyon,  15  Iowa, 

m. 

IS  the  doctrine  can  he  thus  applied  to  deeds  which 
have  actually  conveyed  the  title,  then  It  may  he 
applied  to  mere  executory  contracts  which  do  not 
disturb  the  iesal  title.  8  Pom.  Bq.  Jur.  1 806;  Monro 
y.  Taylor,  8  Macn.  ft  Q.  718;  Lenty  v.  HlUas,  2  DeG.  ft 
J.  HO,  190;  Gralff  v.  Klttredffe,  88  N.  H.  881;  Smith  v. 
Greeley,  U  N.  H.  878:  Tllton  v.  TUton,  9  N.  H.  385; 
Chamberlain  v.  Thompson,  10  Conn.  848;  Gouver. 
neur  y.  Titus,  1  Bdw.  Ch.  477, 6  L.  ed.  817. 

A  vendee  in  a  contract  for  the  sale  of  land  is  not 
bound  to  know  what  land  is  contained  in  the  de- 
scription In  his  contract  or  deed,  and  fraud  may  be 
predicated  upon  representations  that  the  de- 
scription covers  lands  not  actually  Included  there- 
in. Beardsley  v.  I>untley,  09  N.  Y.  684;  Keisselbrack 
y.  lilvinicston,  4  Johns.  Ch.  144, 1 L.  ed.  796. 

A  court  of  equity  has  power  to  correct  the  mis- 
take upon  a  bill  filed  by  the  purchaser  for  that 
porpQse,  and  such  correction  should  be  made. 
Bnulshaw  v.  Atkins,  110  lU.  888:  Bartlett  v.  Judd, 
SB  Barb.  808. 

Mistake  fn  desoHption,  botindoHes,  etc, 
A  mistake  in  drawing  an  Instrument  is  ground 
for  equitabie  relief.    Newcomer  v.  Kline,  11  Gill  ft 
12  L.  R  A. 


J.  487;  Wood  v.  Hnbbell,  ;10  N.  Y.  487;  Crtss  v.  With- 
ers, 86  Md.  609;  Chamberlain  v.  Thompson,  10  Conn. 
848;  CUirk  v.  Munyan,  88  Pick.  410:  Avery  v.  Lewis, 
10  y  t.  888;  PlUsbury  v.  Dugan,  9  Ohio,  117;  Willis  v. 
Henderson,  5  IlL  18;  MoNaughten  v.  Partridge,  11 
Ohio,  888;  Keiseelbrack  v.  Livingston,  4  Johns.  Ch. 
144, 1 L.  ed.  796;  GiUesple  v.  Moon,  8  Johns.  Ch.  685, 
lL.ed.600. 

Where  it  is  apparent,  both  from  the  evidence  and 
the  location  of  the  land,  that  the  insertion  in  the 
deed  of  a  certain  corner  was  made  by  the  mistake 
of  the  draftsman,  the  deed  wiU  be  reformed.  Mage 
V.  Lane  (Ky.)  11  Ky.  L.  Bep.  896. 

Deeds  may  be  reformed  not  only  in  cases  where 
the  mistake  consists  in  the  omission  or  insertion  of 
words  or  clauses  contrary  to  the  intention  of  the 
parties,  but  in  cases  where  the  parties  understood 
what  language  was  contained  In  the  deed  If  they 
believed  the  description  corresponded  with  the  ac- 
tual boundaries  intended,  and  were  mistaken  there- 
in. Johnson  v.  Taber,  10  N.  Y.  819;  DeRiemer  v.  Can- 
tlllon,  4  Johns.  Ch.  85, 1  L.  ed.  778;  Bush  v.  Hicks,  00 
N.  Y.  896:  BaUey  v.  Woodbury,  60  Vt.  108;  Tabor  v. 
Cilley,68Vt.487. 

Where  there  was  a  mutual  mistake  in  a  deed  of 
partition,  which  consisted  in  that  the  words  and 
figures  ^*north  46  degrees  80  minutes  west"  did  not 
correctly  describe  the  line  agreed  upon,  the  mis- 
take was  remedialjle  in  equity.  May  v.  Adams,  8 
New  Sng.  Bep.  8QB,  68  V t.  74;  Freeman's  Bank  v. 
y  ose,  88  Me.  98;  Adams  v.  Stevens,  49  Me.  868. 
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io  their  deeds  was  identical  with  the  lot  staked 
out  by  Baraes.  But  Barnes  did  not  undertake  to 
sell  and  convey  to  Riggs  any  other  land  than  a 
piece  bounded  northerly  on  the  land  of  the  heirs 
of  Mrs.  Ann  O'Connor,  and  extending  south- 
erly on  North  Main  Street,  from  the  line  of  the 
land  of  Mrs.  O'Connor,  thirty-three  feet;  and 
Riggs  sold  to  the  plaintiff  the  same  land,  having 
the  same  northerly  line  and  the  same  frontage 
on  North  Main  Street.  Barnes  had  attempteid 
to  locate  such  a  piece  by  placing  stakes  at  iis 
corners,  but  he  had  mistaken  the  correct  north- 
erly line.  Butler  had  occupied  the  lot  staked 
out,  supposing  it  to  be  the  land  described  in  his 
deed.  'The  (lecision  of  the  court  had  ejected 
him  from  a  portion  of  the  land  he  was  occupy- 
ing, but  not  from  any  part  of  the  land  described 
in  his  deed.  He  has  lost  no  land  which  he 
actually  bought  of  Riggs.  The  substance  of  the 
whole  matter  is  that  Barnes,  Riggs  and  Butler  all 
were  mistaken  as  to  the  correct  location  of  the 
northerly  line  of  the  piece  of  land  bought  and 
sold  bv  them."  From  this  finding  it  is  evi- 
dent that  the  court  did  not  decide,  as  matter 
either  of  law  or  of  fact,  that  no  mistake 
occurred  between  the  parties  to  the  original 
deed.  A  mistake  is  clearly  stated,  namely: 
'Mhat  both  parties  supposea  that  the  lot  de- 
scribed in  the  deed  and  the  lot  staked  out  were 
identical,  hnd  that  the  lines  indicated  bv  the 
stakes  correctly  designated  the  boundaries  of 
the  piece  of  land  purchased;"  that  is  to  sav, 
both  parties  supposed  that  the  deed  accurately 
described  the  lot  which  was  staked  out,  and 
which  the  defendant  pointed  out  as  the  subject 
of  the  sale.  This  supposition  was  incorrect 
The  deed  did  not  accurately  describe  the  north- 
em  boundary  of  the  lot  so  designated  and 
pointed  out  by  the  grantor.  Here  the  mistake 
arose.  This  was  the  mistake.  The  reasoning 
of  the  court  in  coming  to  its  conclusion  seems 
to  have  been  substantially  this:  The  line 
pointed  out  as  the  correct  Ime  for  the  northern 
boundary,  when  the  sale  was  made,  was  indi- 
cated by  two  stakes.  The  parties  supposed 
that  the  line  so  indicated  was  identical  with 
.the  O'Connor  line,  and  would  be  correctly 
described  by  bounding  the  lot  sold  northerly 
on  land  of  the  heirs  of  Mrs.  O'Connor.  The 
deed  did  bound  the  lot  northerly  on  the  land 
of  said  heirs.  Therefore  I  find  that  the  lot 
actually  sold  was  the  piece  described  in  the 
deed,  and  not  the  piece  pointed  out  and  con- 
tained within  the  four  stakes,  and  that  the 
defendant  did  not  undertake  to  sell  and  convey 
to  Riggs  any  other  land  than  a  piece  bounded 
northerly  on  the  land  of  the  heirs  of  Mrs. 
O'Connor.  The  conci usion  is  manifest! v  a  con- 
clusion of  law.  based  upon  the  idea  tnat  the 
description  of  the  boundaries  in  the  deed  must 
prevail  over  the  boundaries  actually  pointed 
out  upon  the  premises,  and  that  the  parties 
must  be  taken  to  have  intended  to  contract 
according  to  the  boundaries  named  in  the  deed, 
although  they  were  mutually  mistaken  in  sup- 
posing these  were  identical  with  the  boundaries 
point^  out  as  above  stated.  The  claim  whidi 
the  court  overruled,  as  stated  in  the  finding, 
was  the  claim  of  the  plaintiff  **  that,  as  matter 
of  law,  the  pointing  out  by  the  defendant  to 
his  grantee,  while  the  negotiations  were  in 
progress,  of  a  lot  exactly  located  and  staked, 
wh^h  lot  all  the  parties  supposed  to  be  the  lot 
12  L.  R.  A. 


which  was  to  be  sold  and  conveyed,  and  the 
mutual  mistake  between  them  by  which  they 
gave  and  received  the  deeds  as  correctly  de- 
scribing the  staked  lot,  entitled  the  plaintiff  to 
a  reformation  of  the  deed  so  as  to  make  it 
describe  the  staked  lot,  and  to  damages  upon 
the  covenants  as  reformed. "  In  ovemiliDg  this 
claim  the  court  manifestly  decided  that,  upon 
the  facts  stated,  the  law  was  that  the  plaintiff 
was  not  entitled  to  the  relief  sought  Was 
this  dedsion  correct?  That  is  the  question 
now  presented.  As  between  the  original  par- 
ties, would  the  grantee  have  been  entitled  to  t 
reformation  of  his  deed? 

The  mistake  which  the  parties  made  was,  as 
we  have  seen,  that  both  supposed  that  the  lot 
described  in  the  deed  and  the  lot  staked  out 
were  identical.  Both  supposed  that  the  de- 
scription in  the  deed  covered  the  land  whidi 
was  staked  off  and  had  been  pointed  out  bv 
the  defendant  as  the  lot  sold.  NotwithsCand- 
ine  this,  the  court  held  that -the  land  actually 
sold  and  conveyed  by  the  terms  of  the  deed  is 
self  evident  That  it  was  the  piece  sold,  is  the 
conclusion  upon  which  the  court  bases  its 
refusal  to  reform  the  deed  so  as  to  embrace  the 
lot  contained  between  the  lines  staked.  Not- 
withstanding, also,  the  mistake  set  forth,  the 
court  further  finds  that  the  defendant  did  not 
undertake  to  sell  and  convev  to  Riggs  any 
other  land  than  a  piece  bounded  northeriy  on 
the  land  of  the  heirs  of  Mrs.  O'Connor,  u  by 
the  word  ** undertake"  the  court  means  that, 
taking  all  the  facts  together,  it  must  be  hdd 
that  the  defendant  only  agreed  to  sell  what  the 
deed  specifies,  which  is  the  natural  meaning  of 
the  word  as  here  used,  then  the  issue  Is  plamlr 
before  us.  It  is  clear  that,  while  on  the  premi- 
ses, the  defendant  undertook,  both  in  the  sense 
of  offered  arid  agreed,  to  sell  the  lot  he  pointed 
out  The  deed ,  through  the  mistake  of  thenar- 
ties,  did  not  express  that  undertaking.  What 
would  have  prevented  the  grantee  from  having 
it  so  corrected  that  it  should  express  the  under- 
taking?  It  may  be  suggested  Uiat  it  is  evident 
that  the  defendant  did  not  intend  to  seU  anv 
land  which  he  did  not  own,  and  therefore  ft 
was  no  mistake  on  his  part  to  boand  the  land 
in  the  deed  as  he  did.  But  the  st^gestion  is 
specious.  It  has  reference  to  the  general  intent 
which  every  honest  man  has  within  himself 
not  to  sell  what  is  not  his  own.  And  yet  he 
may  fully  intend,  as  between  himself  and  an- 
other, to  sell  what  he  mistakenly  supposes  to 
be  his  own.  It  may  no  doubt  be  truly  said,  in 
one  sense,  that  the  grantor  in  this  caae  did  not 
intend  to  sell,  nor  the  grantee  to  buy,  land 
belonging  to  the  O'Connor  hehns.  At  the  same 
time  it  is  true  that  the  grantor  intended  to  sell 
and  the  grantee  to  buy  exactly  the  lot  which 
was  pointed  out  as  for  sale  between  the  lines 
indicated  by  the  stakes.  The  mistake  was  in 
supposing  that  the  line  between  the  north 
stakes  was  identical  with  the  O'Connor  line. 
If  the  grantor  had  known  where  that  line  was. 
he  would  have  made  his  stakes  conform  to  it. 
The  bargain  was  made  before  the  deed  was 
executed.  There  was  no  misunderstanding  as 
to  the  shape  or  dimensions  of  the  land  which 
was  the  actual  subject  of  the  sale.  If  the 
parties  had  united  in  fencing  it,  after  the  exe- 
cution and  delivery  of  the  deed,  they  would 
have  built  the  fence  from  stake  to  stake.    Ths 
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true  statement  of  the  case  would  be  that  the 
defendant  had  uo  intention  of  encroaching  on 
the  O'Connor  land  when  he  marked  ont  for 
mk,  and  sold,  a  lot  which  in  fact  so  encroached, 
though  deeciibed  in  the  deed,  in  accordance 
with  the  parties'  belief,  as  bounded  north  on 
the  O'Connor  heirV  land.  If  the  court  had 
found  that,  though  the  lot  was  pointed  out,  yet 
the  parties  inteqded  to  bound  it  north  on  the 
CC^nor  land,  whether  the  stakes  correctly 
indicated  that  line  or  not,  such  flndine  would 
present  a  yerv  different  case  and  would  have 
been  oonclusrre.  If,  also,  the  Question  had 
arisen  in  a  court  of  law  as  to  what  land  the 
defendant  had  sold,  then  the  deed,  upon  well- 
known  principles,  would  have  been  held  to 
ezpresB  Uie  contract  and  to  exclude  parol  testi- 
mony to  vary  or  contradict  its  terms.  The 
very  reason  for  coming  into  a  court  of  chancery 
is  to  avoid  the  application  of  those  principles, 
and.  in  a  proceeding  brought  for  that  purpose, 
to  make  the  deed  conform  to  the  contract  of 
which  it  purports  to  be  the  evidence.  It  seems 
to  a  majority  of  us  that  here  was  a  mistake  of 
such  a  nature  as  would  have  entitled  the  original 
grantee  to  have  tlw  deed  reformed. 

BroadnNxy  v.  BvitUm,  48  Conn.  382,  was  an 
action  npou  the  covenants  of  warranty  and 
seisin.     Buxton  save  a  deed  of  certain  land  to 
Broadway,  which  bounded  it  west  hv  land  of 
Calvin  Hoyt,  John  L.  C.  Hoyt,  Alva  .nine,  and 
land  of  IdaBcofleld.    It  appeared,  ther^ore, 
from   the  deed  that  the  lands  of  the  four 
proprieton  named  extended  along  the  entire 
length  of  the  western  boundary.    Such,  how- 
ever, was  not  the  case.    One  O.  W.  Toung  also 
owned  land  abutting  for  several  rods  on  the 
west.     After  the  execution  of  the  deed,  the  true 
divisional  line  between  said  Young's  land  and 
the  land  conveyed  to  Breadway  was  judicially 
ascertained      and     determine.      Broadway 
claimed  that  by  such  line  he  was  dispossessed 
and  evicted  of  a  strip  of  land  which  was  covered 
by  the  deed  of  Buxton  to  him,  and  that,  there- 
fore, Buxton  was  liable  on  the  covenants  in  his 
deed.    To  support  this  claim  he  offered  parol 
evidence  that  prior  to  completing  the  contract 
for  purchasing  the  land,  and  prior  to  the  giving 
of  the  deed,  the  parties  went  upon  the  premises, 
and  Buxton  pointed  out  a  line  of  fence  con- 
structed partly  of  stone  and  partly  of  brush, 
running?  generally  in  a  northerly  and  southerly 
direction,  as  being  the  western  boundary  line 
of  the  land  proposied  to  be  conveyed.    This  line 
was  in  fact  one  or  two  rods  westerly  of  the  line 
established  as  the  true  divisional  line  between 
Yonng'a  land  and  the  plaintiff's  land.    It  was 
for  the  loas  of  that  strip  of  land  consequent 
upon  establishing  the  boundary  line  further  east 
than  Broadway  anticipated,  that  the  action  was 
brought.    This  court  said:    "  As  this  is  an  ac- 
tion at  law  on  a  sealed  instrument,  the  intent 
of  the  parties  must  be  gathered  from  the  in- 
strument itself,  not  from  any  parol  evidence. 
.  .  .  The  western  boundary  of  the  land  con- 
v^ed  is  the  eastern  line  of  the  adjacent  pro- 
prietors, those  lands,  by  the  express  terms  of 
the  deed,  being  made  the  plaintiff's  western 
boundary.    No  line  of  fence,  no  visible  mon- 
uments, are  referred  to  as  boundaries,  and  to 
interpolate  them  as  such  by  parol  would  clearly 
affect  and  vary  the  meaning  of  tbat  instrument. 
Such  a  course  is  clearly  inadmissible.    If  the 
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Slaintiff  has  been  led  into  error,  if  he  has  been 
eceived  or  imposed  upon  by  the  representa- 
tions of  the  defendant  as  to  the  western  boun- 
dary of  the  land  contracted  for,  and  that  it  ex- 
tended to  a  line  of  fence  pointed  out,  which 
would  give  him  more  land  than  his  deed  covers, 
an  action  on  the  covenants  can  afford  no  rem- 
edy. Resort  must  be  had  to  a  court  of  equity 
to  correct  the  deed  and  make  it  conform  to  the 
intent  and  agreement  of  the  parties." 

In  Map  V.  Adami,  58  Yt.  74,  2  New  'Ens;. 
Rep.  208,  two  tenants  in  common  divided  their 
land  by  deed  of  partition.  There  was  a  mutual 
mistake  in  the  deed,  in  that  the  words  and 
figures,  "north  46  degrees  80  minutes  west" 
did  not  correctly  describe  the  line  agreed  on. 
The  agreed  line  was  recognized  and  understood 
by  them  to  be  the  one  described  in  the  deed  so 
lonff  as  they  were  the  owners;  and  the  parties 
to  the  suit  purchased  with  a  like  understanding, 
and  also  recognized  it  for  several  years.  Whm. 
the  mistake  was  discovered,  a  bill  in  chancery 
was  brought  by  May  for  the  reformation  of  the 
deeds  so  as  to  make  them  describe  accurately 
the  line  originally  agreed  on.  It  was  held  that 
the  mistake  was  remediable  in  eouity,  both  as 
between  the  original  owners  and  tneir  grantees. 
The  court  says:  '*  With  the  deeds  reformed, 
making  the  division  line  to  follow  the  old  fence, 
etc.,  the  defendant  is  secured  in  his  title  to  all 
the  land  .that  he  understood  his  deed  included 
at  the  time  of  his  purchase,  and  the  orator  is 
entitled  to  have  the  deeds  of  partition  reformed 
as  against  the  defendant  so  as  to  conform  to  the 

Eractical  location  of  the  division  line  as  made 
y  the  Doanes  [the  original  owners],  and  un- 
derstood by  the  orator  and  defendant  at  the 
times  of  their  respective  purchases."  See  also 
Bu$h  V.  ffieks,  60  N.  Y.  298;  BeardsUy  v. 
Knight,  10  Vt.  185;  Tabor  y,  OiOey,  68  Vt.  487; 
Wilcox  V.  Luca9,  121  Mass.  25;  Allen  v. 
MeOaughey,  81  Ark.  252;  Oalverleg  v.  Wil- 
l%am9,  1  Yes.  Jr.  210;  Pry.  Spec.  Ferf.  §  601; 
2  Pom.  Bq.  Jur.  §  866. 

For  the  purpose,  then,  of  putting  the  original 
grantee,  Riggs,  in  a  position  to  recover  for  a 
breach  of  the  covenants  in  the  defendant's  deed, 
it  is  clear,  both  upon  principle  and  authority, 
that  his  deed  might  have  been  reformed,  and 
made  in  terms  and  description  to  cover  the  land 
pointed  out  and  lying  within^  the  lines  which 
connected  the  corner  stakes.  Making  the  deed 
describe  the  line  pointed  out  as  the  boundary 
could  only  result  in  exact  justice  between  the 
parties  to  it. 

In  Johnaon  v.  Taber,  10  N.  Y.  819,  it  was 
held  that  where  the  boundasies  of  lands  are 
pointed  out  by  the  vendor  to  the  purchaser,  but 
in  the  written  contract  of  sale  and  in  the  deed 
executed  in  pursuance  of  it  the  description  is 
made,  by  mistake,  to  include  lands  not  within 
such  boundaries,  the  deed  will  be  corrected,  on 
the  application  of  the  vendor,  so  as  to  corres- 
pond with  the  boundaries  thus  pointed  out;  and 
that  it  is  no  answer  to  such  application  that  the 
description  in  the  contract  and  deed  was  made 
in  accordance  with  the  instructions  of  the 
vendor,  where  it  appears  that  both  he  and  the 
vendee  believed  the  description  to  correspond 
with  the  boundaries. 

There  being,  then,  a  mutual  mistake  in  the 
deed,  which  would  have  entitled  the  oriffinsl 
grantee  to  have  it  reformed,  the  purchaser  from 
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him  briDgs  this  complaint.  Is  be  entitled  to  tbe 
relief  wblch  he  demands?  And  first,  irrespec- 
tive of  the  facts  in  this  case,  can  the  claims 
therein  made  be  properly  joined  in  a  single 
complaint?  Tbe  plaintin  asks  for  the  refor- 
mation of  the  deed,  to  make  it  state  the  true 
contract  between  the  parties,  and  then,  not  a 
specific  performance  or  the  contract  thus  truly 
stated,  but  damages  for  the  breach  of  covenants 
which  the  contract,  as  amended,  will  show  that 
he  is  entitled  to  upon  the  facts  of  the  case. 
Under  the  Practice  Act  (Gen.  Stat.  S  877)  all 
courts  which  are  vested  with  Jurisdiction  both 
at  law  and  in  equity  may  hereafter  to  the  full 
extent  of  their  respective  Jurisdictions  adminr 
ister  legal  and  equitable  remedies  in  favor  of 
either  party  in  one  and  the  same  suit,  so  that 
legal  and  equitable  rights  of  the  parties  may  be 
enforced  and  protected  in  one  action.  The 
rules  under  said  Act  (chap.  2,  §  11)  refer  to  '*  a 
complaint  demanding  specific  equitable  relief, 
and  also  damages,  as  equitable  relief,  incident 
hereto  (as  for  the  reformation  of  a  policy  of 
insurance  and  the  payment  of  a  loss  under  the 
same  as  reformed)." 

Pomeroy,  in  his  book  on  Remedies  and  Re- 
medial Rights,  §  78,  treats  of  the  provisions  in 
the  several  Codes  and  Practice  Acts  combining 
legal  and  equitable  actions  and  defenses  in  the 
same  suit  He  says:  **  When  a  plaintiff  is 
clothed  with  primary  rights,  both  legal  and 
equitable,  mowing  out  of  the  same  cause  of 
action  or  the  same  transaction,  and  is  entitled 
to  an  equitable  remedy  and  also  to  a  further 
legal  remedy  based  upon  the  supposition  that 
the  equitable  relief  is  granted,  and  he  sets  forth 
in  his  complaint  the  facts  which  support  each 
class  of  rights,  and  which  show  that  he  is  enti- 
tled to  each  kind  of  remedy,  and  demands  a 
Judgment  awarding  both  species  of  reUeP,  the 
action  will  be  sustained  to  its  full  extent  in  the 
form  adopted."  This  rule,  he  says,  has  been 
firmly  established  by  the  court  of  last  resort  in 
New  York,  and  is  adopted  in  all  the  States, 
with  one  or  two  exceptions.  Restates  several 
cases  where  it  has  been  applied,  among  them, 
an  action  by  the  holder  of  the  legal  title  to  cor- 
rect his  title-deed,  to  recover  possession  of  Uie 
land  according  to  the  correction  thus  made 
and  to  recover  damages  for  withholding  such 
possession,  and  an  action  by  the  grantor  of 
land  to  correct  his  deed  by  the  insertion  of  the 
exception  of  the  growing  timber,  and  to  recover 
damages  for  trees,  embraced  in  the  exception, 
wrongfully  cut  by  the  grantee.  The  author 
further  says:  *  *  The  court,  instead  of  formally 
conferring  the  special  equitable  remedy,  and 
then  proceeding  to  grant  the  ultimate  legal 
remedy,  may  treat  the  former  as  though  ac- 
compbshed,  and  render  a  simple  common-law 
Judgment  embracing  the  final  legal  relief  which 
was  the  real  object  of  the  action."  See  section 
80.  It  was  a  maxim  of  equity  Jurisprudence 
before  the  statutory  Joinder  of  legal  and  equi- 
table actions  that  when  the  chancellor  bad  once 
obtained  Jurisdiction  he  would  do  complete 
Justice:  but  the  limit  of  his  power  in  that  di- 
rection was  not  well  defined.  Certainly  the 
spirit  of  our  Practice  Act,  and  of  Acts  of  a  sim- 
ilar character,  would  enlarge  such  Jurisdiction, 
rather  than  restrict  it.  The  application  now  is 
to  a  single  court  having  both  legal  and  equita- 
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ble  Jurisdiction,  and  the  intention  of  the  h&w  is 
to  give  the  suitor  full  and  complete  relief 
within  certain  weU-deflned  rules  as  to  Joinder 
of  actions  and  parties  in  a  single  action.  If  it 
be  suggested  that,  inasmuch  as  the  defendant 
does  not  own  the  strip  of  land  in  question,  a 
complaint  for  the  reformation  of  the  deed  and 
a  specific  performance  of  the  reformed  contract 
would  not  lie,  and  therefore  the  court  wHl  r^ 
fuse  to  reform  the  deed,  we  reply  that  for  that 
very  reason — ^because  he  cannot  obtain  a  spe- 
cific performance— the  plaintiff  is  entitled  to 
the  relief  he  is  seeking.  There  is  no  other  way 
to  compel  the  defendant  to  pay  for  what,  not 
owning,  he  sold.  An  action  of  covenant 
broken  will  not  lie,  because,  unreformed,  the 
deed  does  not  cover  the  land.  If  it  cannot  be 
corrected  so  as  to  include  the  land  sold,  then  the 
grantee  is  remedUess,  and  the  protection  ex- 
pected from  the  covenant  of  warranty  breaks 
down  Just  where  it  is  needed. 

As  to  the  facts  on  this  point,  the  finding 
shows  that  in  1878  Kiffgs,  the  original  grantee, 
sold  the  land  in  question  to  the  plaintiff,  and 
conveyed  it  by  deed  containing  tbe  usual  cov- 
enants of  warranty  and  seisin,  in  which  it  was 
bounded  and  described  to  all  intents  and  pur- 
poses precisely  as  in  the  original  deed.    Tbe 
stakes  placed  at  the  comers  by  the  defendant 
were  still  standing,  and  both  Rigsa  and  the 
pl^ntiff  supposed  the  land  decribed  m  the  deed 
was  the  lot  designated  by  the  stakes.    About 
the  time  of  the  purchase  the  pUiintiff  employed 
a  surveyor  to  locate  the  boundaries  of  tne  de- 
scribed land,  who  reported  that  they  were  cor- 
rectly designated  by  the  stakes.    In  1874  But- 
ler erected  a  barn  on  the  lot  within  tbe  bound- 
ary line  as  indicated  by  the  stakes.    In  188< 
Catherine  R.  Root,  who  had  become  the  owner 
of  the  land  described  in  tbe  deeds  as  belonging 
to  the  heirs  of  Mrs.  Ann  O'Connor,  brought  an 
action  against  the  plaintiff,  claiming  that  hia 
bam  encroached  upon  her  land.    The  court 
found  upon  the  trial  of  tbe  action  tbe  bam  to 
be  an  encroachment,  and  also  established  tbe 
boundary  line  between  the  lands  of  said  Root 
and  the  plaintiff,  and  it  is  found  by  the  court 
below,  in  accordance  with  that  decision,  that 
the  northerly  line,  aa  indicated  by  the  stakes, 
had  included  in  the  plaintiff's  lot  a  triangular 
piece  of  land  belonging  to  said  Boot,  six  and 
one  half  inches  wide  at  the  front  and  running 
out  to  a  point  at  the  rear  of  the  lot.    By  this 
decision  the  plaintiff  was  ejected  from  such 
triangular  piece.    The  title  of  tbe  plaintiff  to 
the  triangular  piece,  and  his  right  of  occu- 
pancy, had  never  been  disputed  until  about  tbe 
time  the  action  of  Boot  v.  Butler  waa  com- 
menced, and  the  phuntiff  did  not  learn,  UDtH 
final  judgment  was  rendered  in  that  action, 
that  the  nne  of  the  land  of  Mra.  O'Cotmor'a 
heirs  and  the  northerly  line  of  the  lot  slaked 
out  by  the  defendant  were  not  identical.     Riggs 
executed  and  delivered  to  the  plaintiff  an  as- 
signment of  all  his  claim,  right  and  cause  of 
action  against  the  defendant  arising  out  of  aaid 
conveyance,  etc. ,  and  authorizing  him  to  bring 
suit  in  his  own  name. 

These  facts  present  the  case  of  a  grantee  in  a 
deed  containing  the  usual  oovenanta  of  war- 
ranty and  seisin,  who  has  been  evicted  from  a 
portion  of  tbe  granted  premises,  seekinr  Jint, 
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o  reform  the  deed,  nndteeond,  to  recover  dam- 
iges,  not  against  his  immediate  grantor,  but 
igainst  a  remote  grantor,  who  conveyed  the 
premises  to  his  grantor  with  the  same  cove- 
santB.     It  is  familiar  Uiw  that  the  covenants  of 
seisin,  and  of  a  right  to  convey,  and  against  in- 
Bumbrances,  are  personal  covenants,  not  ran- 
oing  with  the  land  or  passing  to  the  assignee: 
for,  if  false,  there  is  a  breach  of  them  as  soon  as 
the  deed  is  executed  and  thev  become  choses  in 
action,  which  are  not  assignable  at  common  law. 
But  the  covenants  of  warranty  and  the  covenant 
for  quiet  enjoyment  are  prospective,  imd  an  evic- 
tion is  necessary  to  constitute  a  breach  of  them. 
They  are  therefore,  in  their  nature,  real  cove- 
nants.    Thev  run  with  the  land  conveyed,  and 
descend  to  heirs,  and  vest  in  assignees.    So 
long  as  the  grantor  has  not  a  good  title,  there 
is  a  continuing  breach.    In  respect  of  them 
this  court  held  in  Booth  v.  8iarr,  1  Conn.  248, 
that  "every  assignee  may  maintain  an  action 
against  all  or  any  of  the  prior  warrantors  till 
he    has    obtained    satisfaction.    This   results 
from  the  nature  of  the  covenant,  for  each  cov- 
enantor covenants  with  the  covenantee  and  his 
assigns,  and,  as  the  lands  are  transferable,  it  is 
reasonable  that  covenants  annexed  to  them 
should  be  transferred;**  and  (paffe  249)  "that 
the  nature  of  the  eneagement  of  tne  first  cove- 
nantor is  to  indemnify  all  the  subsequent  cove- 
nantees from  all  damages  arising  from  a  breach 
of  the  covenant."    The  plaintiff,  as  assignee 
of  the  real  covenants  of  the  deed,  has  alio  a 
right  of  action  against  the  defendant  for  the 
reformation  of  the  deed,  for  the  purpose  of 
enabling  him  to  take  advantage  of  the  breach 
of  such  covenants.    An  action  for  reformation 
may  be  brought,  not  only  by  the  original  par- 
ties, but  bv  their  privies  in  title.    Story,  £q. 
Jur.  §  165.     This  court  held  in  BunrM  v. 
Beed,  21  Conn.  686,  than  an  execution  creditor, 
to  whom  land  had  been  set  off.  could  sustain 
an  action  against  his  debtor's  grantor  for  the 
correction  of  the  deed  conveying  such  land  to 
the  debtor,  so  that  it  might  be  made  to  include 
the  land  levied  upon,  as  was  intended  bv  the 
parties  thereto,  but  which  by  mistake  it  railed 
to  do. 

We  have  thus  disposed  of  all  the  questions 
which  it  is  necessary  to  consider  in  order  to 
decide  the  case  before  us.  There  is  nothing 
in  the  record  which  shows  any  such  laches  on 
the  part  of  the  plaintiff  in  pursuing  his  reme- 
dies, after  his  eviction,  as  would  defeat  his 
right  to  invoke  the  asdstance  of  a  court  of 
equity,  and  the  majority  of  the  court  think 
there  is  error  in  the  judgment  appealed  from, 
and  that  a  new  trial  should  be  granted,  at 
which  the  court  of  common  pleas  may  reform 
the  deed  as  herein  indicated,  and  thereupon 
render  judgment  for  damages  for  the  breach 
of  the  covenants  not  in  said  deed  contained. 
There  U  error,  and  a  new  trial  is  granted, 

Andre^wrs,  Ch,  J.,  and  Loomisand  Tor- 
ranee*  «A/.,  concur;  Carpenter*  J.,  dis- 
sents. 

Petition  for  rehearing  overruled. 
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Edward  SMITHWICK 

V, 

HALL  &  UPSON  CO. 
(fiO  Conii.  881.) 

1.  A  nagltgsnt  >et  or  omiasloin  to  eon»ti» 
tvte  oaatrilratorj'  noffHi^fmfto  must  oper. 

t  ate  as  a  proximate  oause  oTthe  Injury  or  one  of 
the  proximate  causes,  and  not  merely  as  a  condi- 
tion. 

8.  An  met  or  oniiMion  that  merelj^  In- 
creMiea  or  adds  to  tlio  eicteat  of  the 
loea  or  Injury  occasioned  by  another^s  netrli- 
genoe  will  not  have  the  effect  of  contributory 
negliffenoe  to  defeat  a  recovery,  though  it  may 
affect  the  amount  of  damanes  to  be  recovered. 

8.  An  omplojo  atmokb^  brick  fi?om  a 
^in-y  'wall  while  standing  on  a  platform 
helping  to  put  Ice  in  a  brick  building,  In  conse- 
quence of  which  he  was  knocked  or  fell  to  the 
ground,  is  not  guilty  of  contributory  negligence 


Vtyrm.— Action  for  damageM  for  permmal  imSwie^ 
ecumed  by  nei^ioenee. 

Two  things  must  concur  to  support  an  action  for 
damages  for  negligence:  the  fSult  of  the  defend- 
ant, and  ordinary  care  on  the  part  of  the  plaintiff. 
Butterfleld  v.  Forrester,  11  Bast,  60. 

To  enable  a  plaintiff  to  recover  in  an  action  for 
negligence,  he  must  show  that  the  defendant  was 
guilty  of  negligence  in  the  respects  charged  In  the 
petition,  that  the  negligence  charged  was  the  prox- 
imate cause  of  the  injury,  and  that  he  was  free  from 
contributory  negligence,  iiebelaky  v.  Chicago  ft 
N.W.R.Co.7»Iowa,66. 

ContrQnaory  neg^lgenee  om  a  defend. 

Freedom  from  negligence  is  not  one  of  the  essen- 
tials of  the  deteose  of  contributory  negligence. 
There  must  be  negligence  in  the  defendant  before 
plaintiff  can  contribute  to  its  injurious  results. 
LouisvlUe  ft  N.  R.  Go.  V.  Hall,  4  L.  R.  A.  710,  87  Ala. 
708;  Memphis  ft  C.  R.  Co.  v.  Copeland,  01  Ala. 
87a. 

A  plaintiff  suing  for  negligence  cannot  recover 
where  bis  own  testimony,  even  by  giving  it  the 
most  favorable  construction,  shows  that  he  could 
have  avoided  the  injury  by  the  exercise  of  ordinary 
care.  Atlanta  ft  W.  P.  R.  Go.  v.  Loftin  (Qa.)  Oct. 
18,  1880. 

A  person  who  is  shown  by  the  evidence  to  have 
been  guilty  of  contributory  negligence  cannot  re- 
cover damages  for  injury.  Dandle  v.  Southern 
Pac.  R.  Co.  42  La.  Ann.  088,  citing  Schwartz  v.  Cres- 
cent City  R.  Co.  80  La.  Ann.  16;  Childs  v.  New  Or- 
leans City  R.  Co.  88  La.  Ann.  164;  Deikman  v.  Mor- 
gan's Louisiana  T.  R.  ft  S.  8.  Co.  40  La.  Ann.  790. 

To  justify  a  nonsuit,  the  contributory  negligence 
must  appear  so  clearly  that  no  construction  of  the 
evidence,  or  Inference  drawn  from  the  facts,  would 
have  warranted  a  contrary  conclusion,  and  that  a 
verdict  of  the  jury  the  other  way  would  have  been 
set  aside  as  against  evidence.  Stackus  v.  New  York 
Cent,  ft  H.  R.  R.  Co.  79  N.  Y.  4B6;  Sioux  City  ft  P.  R. 
Co.  v.  Stout,  84  U.  S.  17  Wall.  000,121  L.  ed.  746:  Green 
V.  Erie  R.  Go.  11  Hun,  888,  888;  Green  v.  Erie  R.  Co. 
4  N.  Y.  Week.  Dig.  600. 

It  may  be  that,  if  the  Injury  was  solely  occasioned 
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which  will  defeat  a  recovery  for  his  injurtes  by 
theftiot  that  In  Tlolation  of  his  orders  he  had  left 
the  part  of  the  platform  which  had  a  railing  and 
gone  to  a  part  which  had  none  and  on  which  he 
had  been  warned  not  to  stand  on  account  of  the 
danger  of  falling,  where  he  had  no  warning  of 
any  danger  from  the  wall,  and  his  injuries, 
though  chiefly  caused  by  his  fall,  would  have  been 
greater  if  he  had  not  fallen  out  of  the  way  of  the 
bilok. 

(July  10, 1890.) 

RESERVATION  by  the  Superior  Court  for 
New  Haven  County  for  the  opinion  of  the 
Supreme  Court  of  Errors  of  a  case  appealed 
from  the  District  Court  of  Waterbury  and 
brought  to  recover  damages  for  personal  inju- 
ries alleged  to  have  resulted  from  defendant's 
negligence.  The  question  reserved  was  as  to 
the  amount  of  damages,— if  plaintiff  was  free 
from  contributory  negligence  the  damages  to 
be  $1,000,  otherwise  nominaL  Judgment  far 
$U000. 

The  facts  are  stated  in  the  opinion. 

MetirrB,  i.  0*NeiU  and  O.  a.  Cowell,  for 
plaintiff: 

Though  the  plaintiff  was  in  a  measure  neg- 
ligent, yet  if  hu  negligence  was  not  the  proxi- 
mate cause  of  his  injury  he  is  not  barred. 

lOM  V.  New  York  4k  N.  H,  R.  Co.  27  Conn. 


He  must  bv  his  own  act  have  brought  tbe 
injury  upon  himself. 

Wood,  Mast,  and  S.  §  088. 

If  the  act  of  the  defendant  was  tbe  .proxi- 
mate cause,  and  was  such  as  a  man  of  ordlnuy 
prudence  would  not  have  anticipated,  the  plain- 
tiff cannot  be  charged  with  that  degree  of  coa- 
tributonr  negligence  which  excuses  the  negli- 
gence of  the  defendant,  even  though  the  plaio- 
tiff's  act  in  view  of  tbe  circumstanees  was  in  a 
measure  negligent 

Ihid,  See  also  FraUr  v.  Sean  Union  Water 
Co,  12  Cal.  555;  MeKeon  v.  OUiMenB  R  Oo. 
42 Mo.  79;  Maeon  d  W.  B.  Co,  v.  Winn,2»Gt, 
250;  Carroll  v.  New  York  d  N.  H.  R,  Co.  1 
Duer,  671. 

Because  the  plaintiff  is  willing  to  take  some 
risks,  this  will  not  necessarily  excuse  tbe  de- 
fendant's negligence. 

Harris  v.  ainton  Twp.  7  West  Rep.  SM. 

64  Mich.  447. 

MeuTi.  Terry  A  Bronson*  for  defendants: 
PlaintifTs  injury  was  the  direct  result  of  bit 
own  neffligence  in  assuming  a  risk  not  required 
of  him  bv  the  defendant,  and  he  was  therefore 
guilty  of  such  negligence  as  materially  ooo- 
tributed  to  his  injury. 

Whart.  Neg.  g  216;  Oti$  v.  JanewilU,  47 
Wis.  422;  Lodtwoodv,  Chicago  AN.  W.  R.  Co. 

65  Wis.  m.Qprong  v.  Boston  db  A.  R.  Co.^ 
Barb.  80;  Daniels  v.  aaybrook,  84  Conn.  377. 


by  the  wUlfoIness  of  the  plalntlfl ,  after  wandnff, 
that  may  be  a  ground  of  defense  by  plea  in  confes- 
sion or  avoidance.  Popplewell  v.  Pierce,  10  Cush. 
600;  Woolf  V.  Chalker,81  Ck>nn.l80.  See  Jackson  v. 
Smithson,  15  Mees.  ft  W.  M8;  Card  v.  Gase,  5C.  B. 

If,  in  an  action  under  the  Kentucky  Statute  for 
willful  neflrleot,  willful  neffleot  is  proved,  contrib- 
utory ne^rligence  is  not  a  defense.  Louisville  &  N. 
R.  Oo.  V.  Brice,  84  Ky.  286. 

Ths  wniritouUyrv  negtlQenee  must  be  Vu  proxlmaU 
cause  of  the  injury. 

The  contributory  ne^rUirence  must  not  only  con- 
tribute to  the  Injury  but  It  must  be  the  proximate 
cause  of  the  injury.  In  order  to  defeat  a  recovery. 
Carter  v.  Chambers,  79  Ala.  223;  Irwin  v.  Spriffg,  0 
Gill.  200:  Meeks  v.  Southern  Pao.  R.  Co.  66  Cal.  618; 
Femandes  v.  Sacramento  City  R.  Co.  62  Cal.  45;  Kline 
V.  Central  Paa  R.  Co.  87  Cal.  400;  Isbell  v.  New  York 
ft  N.  H.  R.  Co.  27  Conn.  806;  Wesrmire  v.  Wolfe,  52 
Iowa,  688:  Friok  v.  St.  Louis,  K.  C.  ft  N.  R.  Co.  6  Mo. 
App.  485;  Walsh  v.  Mississippi  Valley  Transp.  Co.  52 
Mo.  484:  State  v.  Manchester  ft  L.  R.  Co.  62  N.  H. 
628;  Palys  v.  ErieR.  Co.  80  N.  J.  Eq.  004;  Dudley  v. 
Camden  ft  P.  Ferry  Co.  45  N.  J.  L.  988;  Matthiason 
v.  Mayer,  7  West.  Rep.  740,  00  Mo.  585;  Harvey  v. 
New  York  Cent  ft  H.  R.  R.  Co.  IB  Hun,  566:  Mark  v. 
Hudson  River  Bridge  Co.  66  How.  Pr.  106:  Gunter  v. 
Wicker,  86  N.  C.  810;  Kerwhacker  v.  Cleveland,  C. 
ft  C.  R.  Co.  8  Ohio  St.  172;  Thirteenth  ft  F.  St.  Pass. 
R.  Co.  V.  Boudrou.  112  Pa.  475;  Fowler  v.  Baltimore 
ft  O.  R.  Co.  18  W.  Va.  579;  Pittsburgh,  C.  ft  St.  L.  R. 
Co.  v.  Conn,  1  West.  Rep.  901.  104  Ind.  64;  West 
Mahanoy  Twp.  v.  Watson,  8  Cent.  Rep.  548,  116  Pa. 
844. 

If  the  defect  in  a  sidewalk  was  the  remote  and 
not  the  proximatA  cause  of  injury  to  a  person  trav- 
eling thereoD.  such  person  is  not  entitled  to  recov- 
er. Childrey  v.  Huntington  (W.  Va.)  11 L.  R.  A.  818. 
See  notes  to  Goshen  v.  England  (Ind.)  5  L.  R.  A.  258; 
Chope  V.  Eureka  (Cal.)  4  L.  R.  A.  826;  Lincoln  v. 
Boston  (Mass.)  8L.  R.  A«  257. 

The  fall  of  ice  and  snow  from  a  building,  causing 
12  L.  R  A. 


a  horse  to  start  and  run,  is  the  proximate  cause  of 
injury  to  the  driver  thrown  from  the  wairon. 
Smethurst  v.  Proprietors  of  Ind.  Cong.  Church,  2  L. 
R.  A.  605. 148Mass.2ai;  Lee  v.  Union  R.  Co.12  R.  L 
888. 

For  other  instances  of  frightening  horses,  see 
Bead  v.  Nichols.  7  L.  R.  A.  188,  note,  118  N.  Y.  22L 

Fire  negligently  set  out  is  the  proximate  cause* 
though  other  agencies  concur.  See  note  to  Bead 
V.  Nichols,  «upra. 

The  proximate  cause  of  an  injury  Is  that  cause 
which  Immediately  precedes  and  directly  produces 
the  injury,  without  which  an  injury  would  no» 
have  occurred.   LindvaUv.  Woods,44FM.Bep.a6E. 

In  ascertaining  what  constitutes  proximate  cause, 
the  inquiry  is  as  to  whether  the  injury  is  the  natu- 
ral  and  proximate  consequence  of  tbe  negligence, 
such  as  under  the  circumstances  ought  to  have  been 
foreseen.  Mack  v.  Lombard  ft  B.  Streets  P.  R.  W. 
Co.  (Pa.)  18  Wash.  L.  Rep.  84. 

Although  contributory  neglect  by  the  deceased 
will  not  relieve  from  responsibility  a  party  by 
whose  wlllf  u)  neglect  the  life  of  deceased  has  been 
destroyed,  yet,  if  the  injury  received  by  the  de- 
ceased was  caused  wholly  by  his  own  negHgenoe, 
no  action  can  be  maintained.  Jones  v.  ijoulsville 
ft  N.  R.  Co.  82  Ky.  610. 

Defendant  would  be  answerable  for  the  injury  to 
deceased,  although  it  was  brought  al>out  by  his  own 
act,  if  that  act  had  been  tbe  necessary,  legal  or  nat- 
ural consequence  of  the  original  wrongful  &ct» 
ibid. 

ContrQna4iry  neotfoence  of  party  iniurtd  defeat*  a 
recovery. 

Contributory  negligence  of  party  injured  defeats 
arecovery.  See  notes  to  Brickson  v.  St  Paul  ft  D. 
R.  Co.  (Minn.)  5  L.  R.  A.  786;  Evans  v.  Adams  Exp. 
CJo.  (Ind.)7L.R.A.  678. 

But  the  fact  that  one  injured  by  another's  ne«r» 
ligence  did  all  he  could  to  avoid  the  injury  ab- 
solved him  from  the  charge  of  contributory  negU* 
gence.  LouisvUle,  N.  A.  ft  C.  R.  Co.  v.  Lucas,  6  L. 
R.  A.  196,1X9  Ind.  588. 
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The  plaintiff  bad  ▼oluntanly  placed  himself 
in  a  spot  where,  if  anything  occurred,  he  would 
be  unable  to  avail  himself  of  the  safeguards 
spedaliy  provided  by  the  defendant,  and  on 
which  the  foreman  intended  to  have  him  rely 
in  stationing  him  as  he  did. 

See  QolddHn  v.  Chicago,  M.  A  8t.  P.  B,  Co. 
46  Wis.  404. 

He  had  no  riffht  to  leave  the  post  of  duty 
assigned  him,  tor  his  own  comfort  or  conven- 
ience, ezoeptBthis  own  risk. 

Sprang  v.  Bo§ton  4t  A.  R,  Co,  aupra. 

An  employ^  cannot  recover  axamst  an  em- 
ployer for  injuries  caused  bj  the  neffUgence 
of  the  employer,  if  the  inluiies  which  result 
would  have  been  avoided  had  he  been  free 
from  negligence  on  his  own  part.  The  plain- 
tiff's injuries  resulted  from  the  fall;  had  be  re- 
mained where  he  was  employed  and  directed 
to  stand,  he  could  not  have  fallen. 

Baltimore  db  P.  B,  Co,  v.  Jonn,  05  U.  S. 
442,  24  L.  ed.  607,  and  cases  cited  on  p.  448; 
Bains  v.  St.  Louii,  I.  M.  A  8.  B.  Co.  71  Mo. 
164,  and  cases  cited. 

It  is  true  that  the  defendant  did  not  contem- 
plate the  falling  of  the  gable  of  the  building 
when  the  warning  was  given  to  the  plaintiff 
not  to  go  upon  the  end  of  the  platform,  but 
the  dang^  there  was  manifest  to  an  ordinarily 
pnident  man,  and  in  cases  of  mutual  negli- 
gence the  plaintiff  cannot  recover. 


Parker  v.  Adams,  68  Mass.  420;  Gomalea  v. 
yew  York  d  H.  B.  R  Co,  88  N.  Y.  442;  Ptirk 
V.  aBrien,  28  Conn.  889;  Ifeat  v.  GiOett,  Id. 
486;  Baltimore  d  P.  B.  Co.  v.  Jones,  95  U.  8. 
448,  24  L.  ed.  507;  Bmiih  v.  Smith,  19  Mass. 
621:  FaUon  v.  Boston,  85  Mass.  88. 

Tomuiee*  J,,  delivered  the  opinion  of  the 
court: 

The  general  question  reserved  for  our  advice 
in  this  case  is,  whether  the  plaintiff  upon  the 
facts  found  is  entitled  to  the  substantial  dam- 
ages or  only  to  the  nominal  damages  found  by 
the  court  helow. 

Inasmuch  as  that  court  has  expressly  found 
that  the  negligence  of  the  defendant  caused 
or  contributed  to  the  injury  for  which  the 
plaintiff  seeks  to  recover,  the  decision  of  the 
above  general  question  depends  upon  this  siu- 

fie  point,  namely,  whether  the  acts  and  con- 
ttct  of  the  plaintiff  as  set  forth  upon  the  rec- 
ord constitute  or  amount  to  such  contributory 
negligence  on  his  part  as  will  bar  his  right  to 
substantial  damages.  The  facts  found,  so  far 
as  they  bear  upon  the  question  for  decision, 
are  in  substance  the  following: 

The  plaintiff  was  a  workman  in  the  service 
of  the  defendant,  and  at  the  time  of  the  injury 
complained  of  was  ensaged  in  helping  to  store 
ice  for  the  defendant  in  a  certain  Drick  build- 
ing.   In  doing  this  work  the  plaintiff  stood 


For  instances  of  oontritmtory  neg ligenoe  whloh 
will  defeat  a  recovery,  see  Bvans  v.  Adams  £zp.  Co. 
7  li.  K.  A.  078,  and  noU^  US  Ind.  SOS. 

OQur  Instanees: 

Driving  atan  unlawful  speed  on  a  street.  If  it  con- 
tribates  to  an  Injury  received  in  a  collision  with 
another  team,  is  a  bar  to  a  recovery  for  the  negli- 
gence of  the  other  party.  Brosohart  v.  Turtle,  11 
L.  K.  A.  8?,  and  note,  W  Conn.  1. 

A  penon  unacquainted  with  the  place,  walking 
on  a  dark  night  with  a  ccMnpanlon  carrying  a  Ian- 
ten,  parted  with  him  near  the  approach  to  a  bridge, 
and  was  precipitated  through  an  unguarded  open- 
log.  He  was  held  chanreable  with  such  contribu- 
tire  negligence  aa  prevented  recovery  of  damages 
from  the  muoicipaklity.  Cummlngs  v.  Syracuse,  1 
Gent.  Bep. 710, 100  N.  7.637. 

A  man  who  fell  into  a  hatchway  which  had  a 
coaming  of  about  twelve  inches,  and  was  lighted 
by  aiamp  hanging  froma  mast  at  one  end  of  the 
hatchway,  while  the  deck  was  well  lighted  with 
eleotric  liglits  near  by,  while  he  was  attempting  to 
pen  across  the  deck,  having  a  clear  passageway  of 
five  feet,  is  guttty  of  negliirence  which  will  prevent 
hii  recovery.  Anderson  v.  The  B.  B.  Ward,  Jr.  88 
Fed.  Bep.  44. 

One  who,  in  going  out  of  a  public  hall  or  build- 
ing,  instead  of  going  out  by  a  lighted  hall  and  stair- 
way of  which  he  had  knowledge,  leaves  the  hall  by 
a  tMe  door,  stepping  into  the  dark  upon  a  platform, 
under  the  mistaken  belief  that  it  is  protected  by  a 
railing,  and  fails  and  is  injured.  Is  guilty  of  such 
contributory  negligence  as  will  prevent  his  recov- 
ering for  injuries  against  the  owner  of  the  hall. 
Johnson  v.  Wilcoz,  186  Pa.  217. 

WhaieonMbutory  negHgenee  trOZ  not  Imt a  recovery. 

Where  the  negligence  of  the  defendant  is  so  gross 
ss  to  amount  to  wanton  and  willful  negligence,  the 
want  of  ordinary  care  on  the  part  of  the  party  in- 
jured, to  avoid  the  consequences  of  defendant's 
negligence,  will  not  bar  a  recovery.  Central  B.  & 
Bkg.  Co.  V.  Denson,  84  Ga.  774. 
12L.R  A. 


If  the  injury  was  willf  uUy  inflicted,  plaintiff  may 
recover,  although  gtdlty  himself  of  negligence. 
Ivens  V.  Cincinnati,  W.  &  M.  B.  Co.  1  West.  Bep. 
188, 108  Ind.  87:  Terre  Haute  &  I.  B.  B.  Co.  v.  Gra- 
ham, 06  Ind.  2S6. 

Contributory  negligence  will  not  bar  a  recovery 
where  the  Injury  complained  of  is  in  terms  or  sub- 
stance willfully  committed,  or  so  gross  as  to  lead 
to  the  conclusion  that  it  is  willful  and  culpable. 
Central  B.  A  Bkg.  Co.  v.  Denson,  supra. 

ContrilnUory  neQUgenee;  Instances. 

One  traveling  by  night  along  a  country  road  in  a 
wagon  driven  by  a  man  known  by  him  to  be  drunk 
is  guilty  of  contributory  negligence.  Henhey  v. 
Mill  Creek  Twp.  Bead  Comrs.  (Fa.)  8  Cent.  Bep.  882. 

The  intoxication  of  the  plaintiff  at  the  time  of 
the  accident  is  a  circumstance  to  go  to  the  Jury 
upon  the  question  of  his  contributory  negligence; 
but  it  is  not  conclusive  upon  the  q  uestion.  Seymer 
V.  Lake,  M  Wis.  661. 

It  is  not  contributory  negligence  not  to  look  out 
for  danger  when  there  Is  no  reason  to  apprehend 
any.    Engel  v.  Smith  (Mich.)  July  2, 1800. 

It  cannot  be  laid  down  as  a  universal  rule  that  it 
is  negligence  for  a  blind  man  to  walk  the  streets  of 
Boston  unattended.  Smith  v.  Wildes,  8  New  Eng. 
Bep.  744, 148  Mass.  660. 

He  is  bound  to  use  only  ordinary  care  to  avoid 
accidents;  but  in  determining  what  is  ordinary 
care  the  Jury  must  consider  his  blindness  and  other 
infirmities,  and  all  the  circumstances  which  bear 
upon  the  question,— What  care  is  reasonably  neces- 
sary to  insure  his  safety?  Neff  v.  Wellesley,  2  L. 
B.  A.  500, 148  Mass.  487. 

A  person  who  has  ample  time  to  get  across  a 
street,  although  a  vehicle  may  be  approaching,  is 
not  guilty  of  contributory  negligence  in  attempt- 
ing to  do  so.  Fenton  v.  Second  Ave.  B.  Co.  50  Hun, 
W. 

Where  one  on  foot  comes  into  coUiaion  with  an- 
other In  a  sleigh,  and  Is  injured,  the  fact  that  the 
foot  traveler  did  not  step  out  of  the  beaten  track 
to  allow  the  other  to  pass  is  not  conclusive  evi- 
dence, of  contributory  negUgenoe;  but  that  ques- 
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npOD  a  platform  about  five  feet  wide  and 
seventeen  feet  long,  raised  fifteen  feet  above 
the  ground,  and  extending  from  the  west  side 
of  the  building  easterly  to  a  point  about  two 
feet  east  of  the  door  or  aperture  through  which 
the  ice  was  taken  in  the  building.  A  stout 
plank  of  suitable  height  and  stren^h  extended 
along  the  outer  side  of  the  platform  as  far  as 
the  west  side  of  the  door  and  served  as  a  pro- 
tective railing  or  guard  to  that  portion  of  the 
platform.  In  front  of  the  door  and  east  of  it 
the  platform  was  without  guard  or  railing  of 
any  Kind.  A  short  time  prior  to  the  injury 
the  foreman  of  the  defendant  stationed  the 
plaintiff  on  the  platform  just  west  of  the  door 
and  inside  the  railing,  and  showed  him  what 
his  duties  were  there,  and  told  him  ''not  to  go 
u^n  the  east  end  of  the  platform  east  of  the 
slide  and  door,  as  it  was  not  safe  to  stand 
there."  He  did  not  tell  the  plaintiff  why  it 
was  not  safe,  but  the  danger  which  he  had  in 
mind  was  the  narrowness  and  unrail^  con- 
dition of  the  platform  and  the  Habili^  by 
inadvertence  to  misstep  or  fall  or  slip  off,  the 
latter  being  aggravated  by  the  liability  of  the 
platform  to  become  slippery  from  broken  ice. 
These  dangers  were  all  manifest.  The  peril 
resulting  mm  the  accident  which  happened 
to  the  building  was  not  in  contemplation. 

After  the  foreman  went  away  the  plaintiff, 
in  spite  of  the  orders  so  given  to  him,  and  for 


reasons  of  his  own  apparently,  went  over  to 
the  east  end  of  the  platform  and  worked  tbere. 
It  is  found  that  there  was  no  sufficient  mm 
or  excuse  for  the  change  of  position.  One  of 
his  fellow  workmen,  seeing  the  plaintiff  in  that 
place,  told  him  that  "it  was  not  safe,  and  to 
stand  on  the  other  side,"  but  the  plaintiff,  not- 
withstanding such  warning,  remained  at  work 
there. 

While  so  at  work  the  brick  wall  of  the  build- 
ing above  the  platform,  in  consequence  of  tbe 
negligence  of  the  defendant,  gave  way,  tlie 
brick  falling  upon  the  platform  and  theooe  to 
the  ground.  The  plaintiff  was  struck  by  por- 
tions of  the  descending  mass  and  fell  to  Uie 
earth.  He  was  either  knocked  off,  or  his  fill, 
in  the  condition  in  which  he  stood,  was  ioef- 
itable;  indeed,  had  he  not  fallen  when  he  did, 
his  injuries,  which  were  very  serious,  would 
have  been  worse.  Most  of  the  injuries  whicli 
he  actually  sustained  were  occasioned  bv  tlie 
fall. 

The  plaintiff  had  no  knowledge  that  the 
wall  would  be  likely  to  fall  or  was  in  any  wty 
unsafe,  and  it  is  found  that  "no  fault  or  neg- 
ligence can  be  imputed  to  him  in  this  regard." 

In  contemplation  of  the  peril  from  the  fall- 
ing wall,  it  is  found  that  "the  spot  where  the 
plaintiff  stood  could  not  have  been  considered 
more  dangerous  than  the  place  where  he  nu 
directed  to  stand,  though  in  fact  most  of  the 


tion  iB  one  for  the  Jury  under  all  the  evidence  in 
the  ease.    Kendall  v.  Kendall,  U7  Mass.  48St. 

The  oontributory  negligence  of  a  oarrier  is  no 
bar  to  the  right  of  a  pasBenger  to  recover  from  an- 
other party  for  injuries  received  in  consequence 
of  the  latter's  negligence.  New  York,  P.  ft  N.  B. 
Co.  V.  Cooper,  86  Va.  09B. 

Rule  applied  to  the  negligence  of  the  driver  of  a 
hack  or  stagecoach.  Becker  v.  MisBouri  Pac.  R. 
Co.  (Mo.)  0  L.  R.  A.  187. 

CoDtributive  negligence  is  chargeable  to  an  oil 
miner  who  is  killed  by  an  explosion  occasioned  by 
his  lantern,  in  passing  near  an  oil  well  from  which 
he  could  smell  and  hear  gas  escaping.  There  can 
be  no  recovery  from  the  owners  of  the  well,  al- 
though they  had  not  exeroise^l  usual  care.  Mc- 
Clalterty  v.  Fisher  (Pa.)  1  Cent.  Rep.  671. 

Where  penitentiary  lessees  working  the  convicts 
in  a  coal  mine  promulgate  an  order  that  convicts, 
on  discovering  a  loose  or  dangerous  roof  in  the 
mine,  shall  Immediately  stop  work  and  report  to 
the  mining  boss,  their  neglect  to  do  so,  and  continu- 
ing work,  will  bar  recovery  for  injuries  received 
thereby.  Knozvllle  Iron  Co.  v.  Smith,  86  Tenn.  46. 
See  Bast  Tennessee,  V.  ft  G.  &  Co.  v.  De  Armond, 
86  Tenn.  73. 

Voluntary  assumption  of  perH. 

If  the  danger  is  known  and  can  be  avoided,  a 
peril  voluntarily  and  unnecessarily  assumed  may 
constitute  such  oontributory  negligence  as  would 
preclude  a  recovery.  Harris  v.  Clinton,  7  West. 
Rep.  609,  64  Mich.  447,  citing  Brie  v.  Magill,  101  Pa. 
ai6;  Schaefler  v.  Sandusky,  88  Ohio  6t  246;  Wilson  v. 
Charlestown,  8  Allen,  187:  Centralia  v.  Krouse,  64 
111.  19;  ParkhiU  v.  Brighton,  61  'Iowa,  106;  Cook  v. 
Johnston,  68  Mich.  487. 

It  is  not  contributory  negligence  in  a  person  to  risk 
his  Ufe,  or  place  himself  in  a  position  of  great  dan- 
ger, in  an  effort  to  save  the  life  of  another,  or  to 
rescue  another  from  a  sudden  peril  or  great  bodily 
harm,  unless  under  circumstances  which  would 
constitute  rashness  In  the  Judgment  of  prudent 
12  L.  R.  A. 


persons.  Peyton  v.  Texas  ft  P.  R.  Co.  41  Ls.  Ann 
861,  citing  Bokert  v.  Long  Island  R.Co.  4S  K.T. 
BOS;  Beach,  Contrib.  Neg.  46:  SThomp.  Neg.  U7I: 
Pierce,  Raihroads,  828;  Rorer,  Railroads,  li». 

One  by  whose  negligent  act  another  is  Indooed 
so  to  act  as  to  sustain  personal  injuries  is  not  ex- 
cused from  liability  merely  beoause  tbe  latter  vol- 
untariiy  Incurred  the  danger.  Liming  v.  niinoii 
Cent.  R.  Co.  aowa)  Oct.  22,  1880.  See  Harris  t. 
Clinton  Twp.  7  West.  Rep.  066, 64  MIeh.  447. 

But  one  who  walks  blindly  into  danger  wtthoDt 
observing  due  care  cannot  dalm  to  be  free  fron 
neghgenoe  beoause  he  exercised  due  care  af  tar 
coming  into  the  dangerous  position.  CSiioago.  H. 
ft  St.  P.  R.  Co.  V.  Halsey,  188111.248;  Abend  v.Terre 
Haute  ft  I.  R.  Co.  HI  lU.  2(B. 

One  who  places  himself  In  a  position  of  peril  and 
is  unavoidably  injured  by  the  act  of  another  Is  the 
author  of  his  own  misfortune,  his  act  being  the      { 
proximate  cause  of  the  Injury.    Stewart  v.  New- 
port News  ft  M.  V.  R.  Co.  86  Va.  068.   See  Don  T.      | 
Seaboard  ft  &  R.  Co.  78  Ta.  646. 

Concurrent  or  oo-operaHna  eatises  of  ^nfi^^nh 

When  two  causes  co-operate  to  produce  tbe  in- 
jury, the  proximate  cause  Is  the  originating  and 
efficient  cause  which  sets  the  other  cause  in  mo- 
tion. See  note»  to  Louisville,  N.  A.  ft  C.  R.  Co.  t. 
Lucas  and.)  6  L.  R.  A.  194:  Smith  v.  Kanawha 
County  Ct.  ( W.  Va.)  8  L.  R.  A.  83;  Colorado  Cent  B. 
Co.  V.  Holmes,  6  Colo.  197;  Paducah  ft  M.  &  Co.  v. 
Hoehl,  12.Bush,  41;  Cornwall  v.  Charlotte,  a  ft  A. 
R.  Co.  97  N.  C.  11;  Murphy  v.  Deane,  101  Mass.  4H; 
Richmond  ft  D.  R.  Co.  v.  Morris,  81  OrntL  flft 
Richmond  ft  D.  R.  Co.  v.  Anderson,  Id.  812;  Bslti- 
moreftP.  R.  Co.  v.  Jones, 06 U.  S.  480, 94 L. ed. 601 

Where  a  person  was  driving  a  team  on  a  narrow 
road,  aod«the  horse  was  frightened  by  two  calvei 
yoked  together  and  suddenly  appearing,  which 
caused  the  horse  to  back  and  topple  the  wagonaad 
plaintiff  over  the  bankto  her  serious  injury,  if'wss 
held  she  could  not  recover  against  the  county- 
Smith  V.  Kanawha  County  Ct.8L.B.A.8O.0W. 
Va.  718. 


1890. 


Smithwick  t.  Hall  &  Upbon  Ck>. 


brick  fell  upon  the  side  where  he  stood,  and 
the  result  demoDstrated  therefore  that  the  other 
side  would  have  been  safer  in  the  eyeut  which 
occurred." 

Upon  these  facts  the  defendant  contends  that 
the  plaintiff,  in  going  to  and  remaining  on  the 
east  end  of  the  luatfonn,  contrary  to  the  orders 
and  in  spite  of  the  waning  given  him,  and  in 
view  of  the  obvioos  and  manifest  danger  in  so 
doing,  was  guilty  of  such  contributory  negli- 
gence as  bars  him  of  his  right  to  recover  more 
than  nominal  damages. 

If  the  plaintiiTs  injuries  had  resulted  from 
any  of  the  perils  and  dan^rs  attendant  upon 
the  mere  fact  of  his  standmg  and  working  on 
the  east  end  of  the  platform,  which  were  ob- 
▼ions  and  manifest  to  anyone  in  his  place, 
which  were  in  the  mind  of  the  foreman  when 
he  told  the  plaintiff  not  to  go  there,  and  in 
Tiew  of  which  his  fellow  workmen  warned 
him,  then  this  claim  of  the  defendant  would  be 
s  valid  one.  But  upon  the  facts  found  it  is 
without  foundation. 

The  injury  to  the  plaintiff  was  not  the  result 
of  any  such  dangers,  but  was  caused  through 
the  negligence  of  the  defendant  by  the  falling 
walls.  This  was  a  source  of  danger  of  which 
he  had  no  knowledge  whatever.  He  was  Jus- 
tified in  supposing  that  the  wall  was  safe  and 
would  not  be  likely  to  fall  upon  him,  no  mat- 
ter where  he  stood  on  the  platform.    He  had 


no  reason  to  anticipate  even  the  slightest  dan- 

ger  from  that  source  before  or  after  he  changed 
is  poeition.  This  being  so,  be  could  be  gufity 
of  no  negligence  with  respect  to  this  source 
of  danger  by  changing  his  position  cootrary  to 
orders:  for  negligence  presupposes  a  duty  of 
taking  care,  and  this  in  turn  presupposes 
knowledge  or  its  legal  equivalent. 

With  respect  to  that  danger  the  plaintiff  upon 
the  facts  found  must  be  held  to  have  acted  as 
any  reasonably  careful  man  would  have  acted 
under  the  same  circumstances.  In  changing 
his  poeition  contrary  to  orders  he  voluntarily 
took  the  risk  of  all  perils  and  dangers  whic^  a 
man  of  ordinary  care  in  his  place  ought  to  have 
known  or  could  reasonably  have  anticipated; 
but  as  to  dangers  arising  through  the  defend- 
ant's negligence  from  other  sources— dangers 
which  he  was  not  bound  to  anticipate  ana  of 
whose  existence  he  had  no  knowledge, — he  took 
no  risk  and  assumed  no  duty  of  taking  care. 
It  was  the  duty  of  the  defendant  on  the  facts 
found  to  warn  the  plaintiff  against  the  danger 
from  the  falling  wall 

Now  the  act  or  omission  of  a  party  injured 
which  amounts  to  what  is  called  contributory 
negligence,  must  be  a  negligent  act  or  omis- 
sion, and  in  the  production  of  the  injury  it 
must  operate  as  a  proximate  cause,  or  one  of 
the  proximate  causes,  and  not  merely  as  a  con- 
dition. 


Contributory  negUgenoe  need  not  be  the  sole 
cause  of  the  Injury,  but  it  Is  suAolent,  if  it  be  one 
of  two  or  more  oonourring  efllolent  causes,  to  bar 
recovery.  North  Birmingham  Street  K.  Ck>.  v. 
Oalderwood  (Ala.)  Jan.  81, 1860;  West  Railway  of 
Ala.  V.  Sistrunk,  S5  Ala.  868. 

The  general  rule  is,  that  where  two  or  more 
causes  concur,  and  it  cannot  be  determined  which 
OODtributed  most  to  the  accident,  or  whether  with- 
out their  oonounence  the  accident  would  have 
happened  a  recovery  cannot  be  had.  See  note  to 
8methuiBt  v.  Proprietors  of  Ind.  Ck>ng.  Church 
(lIasB.)2L.B.A.68IL 

Where  it  can  be  shown  that  the  accident  would 
not  have  happened  except  for  the  culpable  negli- 
gence of  the  party  injured  concurring  with  that  of 
the  otber  party,  no  action  can  be  maintained. 
Pennsylvania  R.  Co.  v.  Aspell,  23  Pa.  U7,  ffi  Am. 
Dec  888;  Central  B.  Co.  v.  Letcher,  68  Ala.  108,  44 
Am.Bep.  508. 

But  it  must  be  such  negligence  as  contributes  to 
the  injury.  Kennard  v.  Burton,  85  Me.  86, 48  Am. 
Bee.  249. 

One  negligent  person  cannot  escape  liability  be- 
cause of  the  negligence  of  a  third  person  which 
concurred  in  producing  the  injury.   Louisville,  N. 

A.  ft  C.  B .  Go.  V.  Lucas,  8  L.  R.  A.  198, 119  Ind.  588. 

Intervening  aoeney  breaks  eauaal  connection. 

An  intervening  agency  breaks  the  causal  con- 
nection, so  if  an  intervening  cause  Is  suiBcient  of 
Itself  to  cause  the  misfortune  the  former  must  be 
considered  too  remote.  Scale  v.  Oulf,  C.  ft  8.  F.  B- 
Go.  85  Tex.  274. 

Bffect  produced  by  an  intervening  cause.  Sec 
noU  to  Smith  v.  Kanawha  County  Ct.  (W.  Va.)  8  L. 

B.  A.  84,  e^camples  on  p.  85. 

If,  subeequent  to  t^e  original  wrongful  or  negli- 
gent act,  a  new  cause  has  Intervened,  of  itself  suf- 
flcfent  to  stand  as  the  cause  of  a  misfortune,  the 
former  must  be  considered  as  too  remote.  Texas 
ft  P.  R.  Go.  V.  Doherty  <Tex.)  Nov.  8,  I860:  Brandon 
T.  Oulf  City  C.  C.  ft  Mfg.  Co.  61  Tex.  121;  Scale  v. 
Oolf ,  C.  ft  8.  F.  R.  Co.  tttpro;  8  Civil  Gas.  Ct.  App. 
•  371. 
12L.RA. 


If  an  intervening  cause  and  its  probable  conse- 
quences be  Buch  as  could  reasonably  have  been  an- 
ticipated by  the  original  wrong-doer,  the  connec- 
tion between  the  original  wrongful  act  and  the  re- 
sulting injury  is  not  broken  so  as  to  relieve  the 
wrong-doer  from  liability.  St.  Louis,  A.  ft  T.  R. 
Co.  V.  McKinsey,  78  Tex.  208.  See  Seale  v.  Oulf,  C.  ft 
S.F.R.Co.65Tex.278. 

Both  causes  necesuurily  contribute  to  a  result 
which  was  the  neceasary  and  unavoidable  effect  of 
the  first  cause,  but  was  hastened  by  the  interven- 
tion of  a  new,  independent  force,  of  itself  suffldent 
to  produce  the  effect.  Thompson  v.  Louisville  ft 
N.  R.  Co.  (Ala.)  11  L.B.  A.  148. 

Proximate  eauae  of  injury  Hxee  the  liabUity. 

The  proximate  and  not  the  remote  cause  is  1x> 
be  regarded  in  considering  the  question  of  negli- 
gence and  liability  therefor.  See  notes  to  Read  v. 
Nichols  (N.  T.)  7  L.  R.  A.  181;  Smith  v.  Kanawha 
County  Ct.  (W.  Va.)  6  L.  R.  A.  88. 

If  the  plaintiiTs  negligence  is  the  proximate 
cause  of  the  injury  no  recovery  can  be  had.  Trow 
V.  Vermont  Cent.  R.  Co.  24  Vt.  487. 

A  recovery  by  one  who  has  been  guilty  of  con- 
tributory negligence,  from  injuries  which  have  re- 
sulted in  part  from  the  negligence  of  another,  is 
permitted,  where  the  defendant  failed  through  his 
own  negligence  to  discover  plaintHTs  peril  and  to 
use  the  means  at  his  command  to  prevent  the  In- 
Jury.  Kellny  v.  MisBOuri  Pac.  B.  Co.  (Mo.)  8  L.  B. 
A.  788,  and  note  containing  instances. 

And  if  the  plaintiff,  by  the  exercise  of  ordinary 
care,  could  have  avoided  the  injury,  but  failed  to 
exercise  such  care,  his  own  negligence  will  be  held 
to  be  the  proximate  cause,  and  he  cannot  recover 
unless  the  remote  cause,  the  negligence  of  the  de- 
fendant, resulted  from  some  wanton  or  willful  act 
or  omission  of  the  defendant.  Macon  ft  W.  B.  Co. 
V.  Winn,  10  Ga.  440;  Hoehl  v.  Muscatine,  67  Iowa, 
444;  Walsh  v.  MlSBiflsippi  VaUey  Transp.  Co.  62  Mo. 
184. 

DefendcmVe  neqtioenee  as  the  proximafe  cause. 

Where  the  defendant's  neglififence  la  the  proxi- 
mate cause  of  the  injury  a  recoveiy  may  be  had. 
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CONNBCnCUT  SUFBBME  CoURT  OF  ESBOR8. 


JCLT, 


In  the  case  at  bar  the  oondact  of  the  plain- 
tiff, as  we  have  seen,  was,  with  respect  to  the 
danger  from  the  falling  wall,  not  neffligentfor 
the  want  of  knowledge  or  its  equivalent  on  the 
part  of  the  plaintiff. 

Nor  was  his  conduct,  legaUy  considered,  a 
cause  of  the  injury.    It  was  a  condition  rather. 

If  he  had  not  changed  his  position  he  might 
not  have  been  hurt.  And  so,  too,  if  he  had 
never  been  bom,  or  had  remaioed  at  home  on 
the  day  of  the  injury,  it  would  not  have  hap- 
pened; yet  no  one  would  claim  that  his  birth  or 
his  not  remaining  at  home  that  day  can  in  any 
just  or  legal  sense  be  deemed  a  cause  of  the  in- 


^"^b, 


f  be  court  below  has  found  that  the  plain- 
tiff's fall  in  the  position  In  which  he  stood  was 
due  to  the  giving-way  of  the  wall,  and  that 
most  of  his  injuries  were  occasioned  by  the 
fall.  His  position  there,  upon  the  facts  found, 
can  no  more  be  considered  as  a  caiise  of  the 
injury,  than  it  could  be  in  a  case  where  the  de- 
fendant, in  doine  some  act  near  the  platiorm 
without  the  plaintiff's  knowledge,  bad  negli- 
gently knocked  him  to  the  ground,  or  bad  neg- 
ligently hit  him  with  a  stone.  Had  the  injury 
been  occasioned  by  a  misstep  or  slip  from  the 
platform  by  the  carelessness  of  the  plaintiff,  or 
lor  the  want  of  a  railing,  the  causal  connection 


between  the  change  of  position  and  the  injury 
would,  legally  speakine,  be  quite  obvious;  bot 
from  a  legal  point  of  view  no  such  oonnection 
exists  between  the  change  of  position  and  the 
giving  way  of  the  wall. 

The  plaintiff  had  full  knowledge  of  and  was 
abundantly  cautioned  aminst  certain  particu- 
lar sources  of  peril  and  danger,  and  he  volun- 
tarily neglected  the  warnings  and  took  the  risk 
of  those  perils  and  dangers.  He  was  injured 
through  the  negligence  of  the  defendant  from 
an  entirely  different  source  of  danser,  of  which 
he  knew  and  could  know  nothing,  and  of 
whose  existence  it  was  the  duty  of  the  defend- 
ant to  warn  him. 

Under  these  circumstances  the  failure  or 
n^lect  to  heed  the  warning  does  not  consti- 
tute contributory  negligence.  Gray  v.  tkfiti, 
66  Pa.  845. 

In  the  case  cited  certain  boys  had  been 
warned  not  to  play  at  a  certain  point  because 
of  some  particular  and  obvious  dangers  exist- 
ing there.  They  failed  to  heed  the  warning, 
and  one  of  thran,  playing  at  that  place,  was 
killed.    His  death  was  caused  by  the  n^K- 

fence  of  another  and  came  from  a  source  of 
anger  not  obvious  and  entirely  different  from 
any  the  boys  had  been  warned  against.  In 
answering  the  argument  that  the  boy's  failure 


Paoltlo  B.  Ck>.  V.  Houts,  12  Kan.  8K8;  Whalen  v.  St. 
Louis,  K.  C.  ft  N.  B.  Oo.  aO  Mo.  aSH;  Mai»ly  v.  Wll- 
minflrton  ft  W.  B.  Co.  74  N.  C.  066. 

If  the  neffllgenoe  of  a  defendant,  which  oon- 
trlbuted  dhreoUy  to  the  injury,  occurred  after  the 
danger  hi  whloh  the  party  had  placed  himself,  and 
defendant  might  have  averted  the  accident,  he  is 
liahle  however  gron  may  hare  been  the  negligence 
of  the  plaintiff  placing  himaelf  In  the  position  of 
danger.  See  note  to  Briokson  v.  St  Paul  ft  D.  K 
Oo.  (Minn.)  6  L.  B.  A. -787. 

Where  plaintiff  had  negligently  exposed  himself 
or  his  property  to  injury,  and  the  defendant,  with 
knowledge  of  the  risk  the  plaintiff  had  taken,  by 
ordinary  care  might  have  avoided  doing  the  in- 
jury, his  failure  to  exercise  such  care  would  con- 
stitute the  proximate  cause  and  would  render  him 
liable.  Schierhold  v.  North  Beach  ft  M.  B.  Co.  40 
Cal.  447;  Pennsylvania  B.  Co.  v.  Sinclair,  02  Ind. 
801;  McKeaa  v.  Burlington,  C.  B.  ft  N.  R.  Co.  66 
Iowa,  198;  Pacific  R.  Co.  v.  Houts,  supm;  O'Brien 
V.  McOlinchy,  68  Me.  662;  People's  Pass.  R.  Co.  v. 
Green,  66  Md.  81:  Zimmerman  v.  Hannibal  ft  St.  J. 
B.  Co.  71  Mo.  476:  Bunting  v.  Central  Pac.  B.  Co.  16 
Nev.  SH;  Gunter  v.  Wicker,  86  N.  C.  810;  Nashville 
ft  C.  B.  Co.  V.  OarroU,  6  Hetsk,  847. 

Where  a  passenger  on  a  street-car  was  injured  by 
a  collision  thereof  with  a  railroad  car  left  standing 
close  to  the  street-oar  track,  the  negUgeooe  of  the 
railroad  company,  if  any.  In  leaving»the  car  on  the 
track,  was  only  the  remote  cause  of  the  accident, 
and  such  paspeoger  cannot  recover  for  it.  Texas 
ft  P.  B.  Co.  V.  Doherty  (Tex.)  Nov.  8, 1800. 

The  cases  are  numerous  which  establish  these 
principles  of  the  law  of  negligence,  and  may  be 
summarised,  in  addition  to  those  already  specifical- 
ly noted,  as  foUows:  Central  B.  ft  Bkg.  Co.  v. 
Letcher,  OB  Ala.  106, 44  Am.  Bep.  605;  Little  Bock  ft 
Ft.  S.  R.  Co.  V.  Pankhurst,  86  Ark.  871:  Birge  v. 
Gardner,  10  Conn.  507,  60  Am.  Dec.  261;  Strong  v. 
Sacramento  ft  P.  R.  Co.  81  Oal.  8S6:  Nehrbas  v. 
Central  Pac.  B.  Co.  <B  CaLSSO;  McCoy  v.  Philadelphia, 
W.  ft  B.  R.  Co.  6  Houst.  600;  Colorado  Cent.  B.  Co. 
V.  Holmes,  6  Colo.  197;  UUnois  Cent.  R.  Co.  v. 
Hetherlngton,  88  111.  610;  Abend  y.  Terre  Haute  ft  I. 
R.  Co.  Ill  111.  202, 10  Cent.  L.  J.  880:  Jamison  v.  San 
Jos6  ft  S.  C.  R.  Co.  56  Cal.  508;  Harford  County 
12  L.  R.  A. 


Comrs.  V.  Hamilton,  60  Md.  810;  Starry  v.  I>abaqQe 
ft.  S.  W.  R.  Oo.  61  Iowa,  419;  LoulsvUle«  N.  A.  ft  C: 
R.  Co.  V.  Shanks,  94  Ind.  608:  Salem  v.  GoUer.TS 
Ind.  201;  Steele'v.  Central  B.  Co.  48  Iowa,  1U9;  Mo- 
Kean  y.  Burlington,  C.  B.  ft  N.  R.  Co.  65  Iowa,  VK^ 
Hoehl  Y.  Muscatine,  67  Iowa,  44i;  Jeffrey  v.  Keokuk 
ft  D.  M.  B.  Co.  66  Iowa,  64A;  Kentucky  Gent.  B.  Co. 
Y.  Thomas,  70  Ky.  100,  tf  Am.  Bep.  M;  Kentucky 
Cent.  B.  Oo.  y.  Lebus,  14  Bush,  618;  Sullivan  v. 
Louisville  Bridge  Co.  9  Bush,  81;  Jaooba  v.  Louls- 
Yiile  ft  N.  B.  Co.  10  Bush,  MB;  Louisville  ft  N.  R. 
Co.  V.  CoUins,  2  Duvall,  114;  Louisville  ft  N.  B.  Co.  V 
Robinson,  4  Bush,  607;  Levy  v.  Carondelet  Canal  ft 
Nav.  Co.  84  La.  Ann.  180;  Fleytas  v.  Pontcbartrain 
B.  Co.  18  La.  880,  86  Am.  Bee.  668;  Murray  v.  Pont- 
chartrain  B.  Co.  81  La.  Ann.  400;  Kennard  v.  Bur- 
ton, 26  Me.  80,  48  Am.  Dec.  249;  Murphy  v.  Deane, 
101  Mass.  466, 8  Am.  Rep.  800;  Peverly  v.  Boston,  186 
Mass.  860,  40  Am.  Rep.  87;  Vlcksburg  ft  M.  B.  Co.  v. 
Hart,  81  Miss.  468;  Walsh  v.  Mississippi  Tran^  Co. 
62  Mo.  434;  Zimmerman  v.  Hannibal  ft  St.  J.  R.  Oo. 
71  Mo.  476;  Palys  v.  Erie  R.  Co.  80  N.  J.  Bq.  864; 
Pennsylvania  B.  Co.  y.  Righter,  42  N.  J.  L.  180:  Ihid- 
ley  V.  Camden  ft  P.  Ferry  Co.  46  N.  J.  L.  808^  Mullen 
Y.  Rainear,  Id.  620;  Munger  y.  Tonawanda  R.  Ga  4 
N.  r.  849, 58  Am.  Dec.  884:  Mttton  v.  Hudson  River 
S.  B.  Co.  87  N.  Y.  212;  Rexter  v.  Starlu,  78  N.  T.OQl: 
Morrison  v.  Cornelius,  68  N.  C.  846;  Pennsylvania 
R.  Co.  V.  Goodman,  62  Pa.  820;  Simpson  v.  Hand,  6 
Whart.  811, 86  Am.  Dec.  281;  Brie  y.  MaglU,  101  Pa. 
616;  Freer  y.  Cameron,  4  Rich.  L.  228,  66  Am.  Dee. 
068,  and  nuU;  Renneker  v.  South  Carolina  R.  Co.  20 
S.  C.  219;  Houston  ft  T.  C.  R.  Co.  y.  Riohards,  89  Tex. 
878;  Richmond  ft  D.  R.  Co.  v.  Morris,  81  Gratt.  aOOe 
Bradley  v.  Andrews,  61  Vt.  680;  Sheff  v.  Hunting- 
ton, 16  W.  Va.  807;  Hoth  y.  Peters,  65  Wis.  406;  Mar- 
tin  Y.  Bishop,  69  Wis.  a7;  Otis  v.  JanesvUle,  47  Wis. 
422:  Cronin  v.  DelaYan,  50  Wis.  875:  and  f ollowtng 
Butterfleld  y.  Forrester,  11  Bast,  60,  the  leading 
Bnglish  case;  Bridge  v.  Grand  Junction  B.  Co.  8 
Meee.  ft  W.  244:  Tuff  v.  Warman,  6  C.  B.  N.  8.  8R; 
Wltherley  y.  Regents  Canal  Co.  12  C.  B.  N.  S.  1  8 
Fost.  ft  F.  61.  6  L.  T.  N.  S.  '256;  Dowell  y.  General 
Steam  Nav.  Co.  6  El.  ft  Bl.  196,  cited  in  Reach, 
Contrib.  Neg.  15.  And  see  Shearm.  ft  Bedf .  Neg.  125; 
Thomp.  Neg.  1146;  Whart.  Neg.  fi  800;  Saunders, 
Ne^.  56;  Field,  Dam.  156, 150, 178. 
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»beed  the  warnings  was  a  cause  of  his  death 
md  coDtribatory  negligence,  the  court  says: 
'But  because  he  was  under  the  tramway  in  the 
Mssaee  below  it  is  thought  he  was  guilty  of 
notnoutory  negligence.  He  coukT  n<H  be 
^ItT  of  negligence  as  to  the  defendant  with< 
>ut  there  was  some  reason  to  expect  danger 
ind  a  duty  of  care  on  bis  part  in  relation  to  it 
Pbere  was  ordinarily  none.  He  had  a  right 
berefore  to  suppose  everything  secure  and 
sfely  managed  on  the  tramway,  and  because 
t  was  not  he  was  killed.  Precisely  the  same 
rgument  oould  have  been  used  if  the  boy  had 
een  killed  in  that  place  by  the  negligent  use 
f  firearms  discharged  a  hundred  yards  off." 
The  defendant  seems  to  claim,  however, 
lat,  although  some  of  the  plaintiff's  injuries 
ere  caused  by  f  allins  bricks,  yet  most  of  them 
ere  caused  by  his  fiOl;  and  that  as  he  proba- 
ly  wouki  not  have  fallen  had  he  remained  be- 
tnd  the  railing,  he  contributed  to  his  injurv 
f  placing  himself  where  in  case  of  such  aoci- 
eot  there  was  nothing  to  prevent  his  fall. 
Whether  the  claim  that  he  would  probably 
)t  have  fallen  had  he  remained  where  he  was 
ationed  be  true  or  not,  must  forever  remain 
latter  of  conjecture.  But  if  its  truth  could 
i  demonstrated  it  would  not,  as  we  have  seen, 
lange  the  relation  of  the  plaintifTB  act  to  the 
gal  cause  of  his  inlury,  or  make  that  act, 
om  a  legal  standpomt,  a  contributing  cause 
ben  it  was  but  a  condition. 
And  if  the  claim  means  that  the  plaintiff  by 
8  act  increased  the  injury  merely,  then  If 
is  were  true  it  would  not  be  such  contributory 
gligence  as  would  defeat  the  action.  To 
ive  that  effect  it  must  be  an  actoromis- 
>n  which  contributes  to  the  happening  of  the 
t  or  event  which  caused  the  injury.  An 
t  or  omission  that  merely  increases  or  adds 
the  extent  of  the  loss  or  Injury  will  not  have 
at  effect,  though  of  course  it  may  affect  the 
lount  of  damages  recovered  in  a  given  case. 
>tUd  V.  MeKenna,  86  Pa.  897;  SUbbitu  v. 
niral  Vermont  R,  Co.  54  Vt.  464.  This 
lim  however,  on  the  facts  found,  is  wholly 
thout  foundation. 

The  plaintiff  U  entitled  to  judgment  in  his 
fOT  for  $1,000,  and  the  Superior  Court  is  so 
vised, 
[n  this  opinion  the  other  Judges  concurred. 


rton  MANSFIELD,   Admr.  de  Bonis  non 
of  Dennis  McLaughlin,  Deceased, 

9. 

Ann  LTNCH,  Impleaded,  etc.,  Appt, 
(80  Conn.  800.) 

i  999irpmjmmnt  hy  an  advlaistnUor 
»  m  ca  eJIIlm  in  the  mistaken  belief  that  the 
itate  is  solyent  where  the  mistake  is  one  of 
ther  law  or  faot  may  be  recovered  back  either 
r  the  administnttor  himself  or  his  suooessor,  the 
Iminlrtrator  de  bonit  non,  although  the  creditor 
foelved  it  In  irood  faith  bellevinir  that  be  was 
istly  entitled  thereto;  aod  the  fact  that  the 
irtake  arooe  through  the  neflrligenoe  of  the  ad- 
Jnlstrator  is  Immaterial  if  it  has  caused  the 
ledttorno  barmu 
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(July  10;iN0.) 

APPEAL  by  defendant  from  a  judgment  of 
the  City  Court  for  the  City  of  New  Haven 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover back  money  overpaid  to  defendant  as  a 
creditor  of  the  estate  of  Dennis  McLaughlin, 
deceased.    Afhrmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  B.  Horaa*  for  appellant: 

The  mistaKe  made  bv  the  administrator  was 
not  such  as  equity  will  relieve,  and  the  plain- 
tiff, his  successor,  as  administrator,  can  have 
no  stronger  claim  for  relief.  It  is  apparent 
that  it  was  not  a  mistake  of  fact.  The  admin- 
istrator knew  every  fi^ct  regarding  the  value  of 
the  estate  and  the  numb^  and  amount  of 
claims  presented. 

2  Pom.  Eq.  S  841;  AUen  v.  OalUnoay,  80  Fed. 
Rep.  406;  2  Swift,  Dig.  92. 

Money  paid  under  a  mistake  of  law  with 
respect  to  the  liability  to  make  payment,  but 
witn  full  knowledge  or  with  means  of  obtain- 
ing knowledge  of  all  the  circumstances,  can- 
not be  recovered  back. 

2  Pom.  Eq.  g  851. 

The  mistake  must  be  such  as  the  exercise  of 
ordinary  diligence  would  not  have  prevented. 

Bonney  v.  Stoughtan,  t22  HI.  586,  11  West. 
Rep.  708;  Staples  v.  Staples.  85  Ya.  76;  aarke 
V.  Dutehtr,  9  Cow.  674;  Mowott  v.  Wright,  1 
Wend.  855;  Peterborough  v.  Lancaster,  14  N. 
H.  882;  Evans  v.  Gale,  17  N.  H.  578;  Brain- 
ard  V.  Colehester,  81  Conn.  411. 

Messrs.  Savanel  A.  York  and  A.  D.  Pen- 
n^,  for  appellee: 

The  administrator  Bradley  was  never  under 
any  legal,  equitable  or  moral  obligation  to 
pay,  nor  was  the  defendant  at  any  time  legal- 
ly, equitably  or  morally  entitled  to  receive  out 
of  said  estate  upon  her  claim  more  than  81^ 
per  cent;  and  if  more  than  that  was  paid  her, 
Dv  mistake  of  either  law  or  fact,  or  both,  the 
plaintiff  is  clearly  entitled  to  recover  it  back. 

Northrop  v.  Oraves,  19  Conn.  555;  Camp  v. 
Tompkins,  9  Conn.  554;  Dutton  v.  Connecticut 
Bank,  18  Conn.  498;  JSast  Saddam  Bank  v. 
Seovil^  12  Conn.  810;  Brainard  v.  Colchester 
81  Conn.  411;  Post  v.  Clark,  85  Conn.  841;  4 
Wait.  Act.  and  Def.  488-^7. 

No  privity  of  contract,  in  fact,  is  required  in 
this  cause  between  the  parties. 

Bagle  BankY.  Smith,li  Conn.  75;  1  Swift,  Dig. 
p.  898;  Stevens  v.  QoodeU,  8  Met.  84;  2  Qreenl. 
Ev.  p.  105.  nate. 

When  Bradley  died  and  the  plaintiff  had  been 
appointed  administrator,  he  succeeded  to  all  the 
rights  of  the  deceased  administrator  in  this 
matter. 

Stevens  v.  OoodeU,  supra. 

If  an  executor  pay  a  debt  in  full,  supposing 
the  estate  solvent,  which  afterwards  proves  to 
be  Insolvent,  he  may  recover  back  the  excess 
of  such  payment  over  the  creditor's  propor- 
tion, in  an  action  for  money  had  and  received. 

Walker  v.  HiU,  17  Mass.  880;  Walker  v. 
Bradley,  8  Pick.  261;  Bliss  v.  Lee,  17  Pick.  88; 
Heard  v.  Brake,  4  Gray,  514;  1  Wait.  Act.  and 
Def.  168,  169. 

Tonnuiee*  /.,  delivered  the  opinion  of  the 
court: 

The  record  in  this  case  discloses  the  foUow- 
ing  facts: 
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Od  the  first  of  May,  1888,  one  McLaughlin 
died  intestate,  and  in  fact  insolvent,  owing  the 
defendant,  Ann  Lynch,  $400  upon  a  promissory 
note.  On  May  14  of  that  year  one  Bradley 
was  appointed  administrator  upon  McLaugh- 
lin's estate.  The  court  of  probate  limited  a 
time  for  the  presentation  of  claims,  and  within 
the  time  al]  the  claims  finally  allowed  against 
the  estate,  amounting  to  $1,606.44,  were  pre- 
sented to  said  Bradley. 

Of  the  claims  so  presented  Bradley  allowed 
some  and  disallowed  others.  Among  the 
claims  of  general  creditors  so  allowed  (amount- 
ing in  all  to  $705.14),  was  that  of  the  defend- 
ant upon  said  note,  amounting  with  interest  to 
$434.87.  The  claims  disallowed,  amounting 
to  $001.80,  were  in  fact  valid  claims  against 
the  estate,  but  none  of  them  were  evidenced  by 
any  writiDff  signed  by  the  deceased,  and  Brad- 
ley believea  they  were  not  yalid  claims  on  that 
aocouDt.  He  also  honestly  but  erroneously  be- 
lieved that  he  had  been  advised  by  the  judge  of 
probate  to  disallow  all  claims  presentea  against 
the  estate  not  evidenced  by  a  writing  signed  by 
the  dec^tsed,  and  supposed  that  one  of  the 
claims  was  barred  by  the  Statute  of  Limita- 
tions. 

On  these  grounds  he  disallowed  these  claims 
and  gave  the  parties  notice  of  the  disallowance. 
After  the  time  limited  for  presenting  claims 
had  expired,  Bradley,  acting  under  the  belief 
that  the  disallowed  claims  were  no  longer 
claims  that  could  be  collected  out  of  the  estate, 
and  believine  that,  this  being  so,  the  estate  was 
solvent,  paid  the  defendant's  didm  in  full,  and 
took  the  note  into  Us  possession,  on  the  10th 
of  December,  1888.  In  so  believing  and  acting 
he  was  honestly  mistaken,  as  the  court  finds, 
both  as  to  the  matters  of  fact  and  as  to  the 
matters  of  law. 

Afterwards,  in  May,  1880,  certain  creditors 
whose  claims  had  been  so  disallowed  brought 
suit  against  Bradley,  and  thereupon,  by  the 
advice  of  counsel,  he  represented  to  the  court 
of  probate  that  the  estate  was  intolvent,  and 
ataked  that  commissioners  be  appointed  to  re- 
ceive and  examine  all  the  claims  presented. 
Thereupon,  in  May,  1880,  the  court  adjudged 
the  estate  to  be  insolvent  and  appointed  com- 
misrioners,  to  whom  Bradley  in  due  time  pre- 
sented all  the  claims  against  the  estate,  includ- 
ing those  allowed  and  paid  as  well  as  those  dis- 
allowed by  him;  all  of  which  the  commission- 
ers allowed,  and  reported  their  doines  to  the 
court  on  the  28th  of  July,  1880,  which  report 
was  duly  accept^,  and  no  appeal  has  been 
taken  therefrom.  Li  the  meanume,  on  July 
1.  1880,  Bradley  died,  and  on  August  2,  1880, 
the  plaintiff  was  duly  appointed  and  qualified 
as  aaministrator  de  oimia  non  of  the  McLaugh- 
lin estate. 

The  estate  could  at  no  time  in  fact  pay  to 
the  general  creditors  more  than  81,^  per  cent 
on  the  dollar,  which  was  the  percentage  finally 
found  due  and  ordered  to  be  paid  by  the  court. 

Before  the  present  suit  was  brought  the 
plaintiff  demanded  of  the  defendant  $200.18, 
which  was  the  amount  paid  to  her  by  Bradley 
over  and  above  the  allowed  percentage.  This 
she  refused  to  pay,  and  thereupon  this  suit  was 
brought.  The  defendant  received  the  amount 
paid  to  her  by  Bradley  in  good  faith,  believing 
the  same  to  be  Justly  due,  and  she  had  no 
12  L.  R.  A. 


actual  knowledge  of  the  mistakes  on  the  part 
of  Bradley,  or  <n  any  of  the  doings  of  the  com- 
missioners or  of  the  court  of  probate,  before 
the  date  of  this  suit,  although  public  notice 
thereof  was  given  according  to  law. 

The  money  so  paid  to  her  was  by  her  foitli- 
with  deposited  in  her  own  name  in  a  savinn 
bank,  where  it  has  ever  since  remained,  and  u 
a  part  of  the  money  attached  in  this  suit. 

On  these  facts  the  court  below  rendered 
judgment  that  the  plaintiff  recover  of  the  d^ 
fendant  the  $200.18,  with  interest  from  De- 
cember 18,  1888,  when  it  was  paid  to  her. 
Whether,  upon  the  facts  found,  the  court  erred 
in  so  deciding,  is  the  general  question  presented 
for  our  consideration. 

From  the  record  it  is  evident  that,  in  fsct 
and  in  law,  it  was  the  duty  of  the  administrator 
to  pay,  and  the  right  of  the  defendant  to  re- 
ceive, only  $184,60  ;  that  the  administrator  \ty 
mistake  paid  her  $200.18  more  than  she  was 
entitled  to  receive ;  and  that  the  loss,  if  the 
overpayment  cannot  be  recovered  from  the  de- 
fendant, must  fall,  either  upon  Bradley's  estate 
or  upon  the  creditors  of  the  McLaughlin  estate. 
Now,  whatever  view  may  be  taken  of  Bradl^s 
action  in  making  the  oyerpayment,  it  seems 
unjust  that  the  loss  should  fall  upon  the  credi- 
tors, and  if  Bradley  acted  in  good  faith  io 
making  it,  and  did  it  under  a  mistaken  view  of 
the  law  or  of  the  facts,  or  both,  it  seems  liard 
that  the  loss  should  fall  on  his  estate  or  upoo 
his  bondsman. 

On  the  other  hand,  if  the  defendant  is  com- 
pelled to  repay  this  amount,  she  is  no  worse 
off  than  she  would  have  been  if  no  mistake 
had  been  made.  She  retains  her  pro  rata 
share  of  the  assets,  and  is  not  legidly  harmed, 
for  she  thus  gets  all  the  law  would  in  any 
event  allow  her  out  of  the  then  known  assets 
of  the  McLaughlin  estate,  and  she  still  holds  a 
valid  claim  against  the  estate  for  the  balanoe 
due  her.  Viewed  in  this  light  it  would  seem 
as  if  the  general  result  arrived  at  in  the  judg- 
ment of  the  court  below  is  fair  and  equitable, 
and  ought  not  to  be  disturbed  unless  the  attain- 
ment of  such  a  result  in  a  case  like  the  present 
is  forbidden  by  some  stubborn  rule  or  rules  of 
law. 

The  defendant  claims  that  the  judgment  bc^ 
low  is  erroneous  on  two  grounds:  first,  be- 
cause on  the  facts  found  Bradley  himself  in 
his  lifetime  had  no  cause  of  action  against  the 
defendant ;  and  second,  if  he  had,  still  the 
present  plaintiff  as  administrator  de  honU  ii#a 
cannot  recover  as  he  now  seeks  to  do  upon 
that  cause  of  action.  We  will  examine  these 
points  in  their  order. 

It  is  claimed  that  Bradley  had  no  cause  of 
action  because  his  mistake  was  one  of  law  and 
not  of  fact,  and  because  he  was  guilty  of  such 
negligence  and  laches  towards  the  aefeDdaDi 
that  no  court,  either  of  law  or  of  equity,  wouU 
have  aided  them  to  recover  the  overpayment 

Bradley  paid  the  defendant's  claim  in  tbe  hon- 
est belief  that  the  estate  was  solvent  But  for 
this  belief  he  would  not  have  paid  it  in  full  It 
would  seem  from  the  finding  that  this  belief 
arose  partly  from  ignorance  of  law,  and  partly 
from  what  he  mistakenly  supposed  to  be  the 
advice  flriven  him  by  the  probate  judge,  as  to 
the  validity  of  certain  claims  presentea  a^ainsl 
the  estate.    He  also  supposed  that  one  of  tlie 
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claims  disallowed  was  barred  by  the  Statute  of 
LimitaUons.  It  is  perhaps  not  clear  from  the 
flnding  whether  the  court  below  regarded  the 
mistake  which  Bradley  made  in  supposing  the 
estate  to  be  solvent  as  the  result  of  a  mistaken 
view  of  law  or  of  fact,  or  of  both  combined,  nor 
is  the  settlement  of  this  Question  very  material. 

If  we  concede  what  the  defendant  claims, 
that  the  overpayment  was  the  result  of  a  mis- 
take of  law  with  full  knowledge  of  aJl  the  facts, 
still  we  think,  even  then,  that  Bradley  upon 
the  facts  found  would,  if  living,  have  a  right 
to  recover  the  overpayment  upon  the  princi- 
ples settled  by  this  court  in  the  case  of  North- 
rop V.  OrawSj  19  Conn.  648.  In  that  case 
the  husband  of  a  legatee,  as  the  result  of  a 
mistaken  view  of  the  law  as  applied  to  the  con- 
struction of  a  will  by  the  executors,  was  paid 
a  sum  of  money  to  which  by  law  he  was  not 
entitled.  In  the  case  at  bar  the  defendant,  as 
the  result  of  a  mistaken  view  of  the  law  as  ap- 
plied in  the  disallowance  of  claims  against  an 
estate  by  tiie  administrator,  has  been  paid  a 
sum  of  money  to  which  she  was  not  by  law  en- 
titled out  of  the  known  assets  of  McLaughlin's 
estate.  It  is  true  that  in  Northrop  v.  Qrawt 
the  defendant,  at  the  time  the  monev  was  paid, 
knew  it  was  not  due  under  the  will,  and  that 
this  knowledge  was  an  element  that  entered 
into  the  decision  of  that  case,  but  it  was.by  nor 
means  the  controlling  element. 

The  court  in  that  case  said :  '  'We  mean  dis- 
tinctly to  assert  that  when  money  is  paid  by 
one  under  a  mistake  of  his  rights  and  his  duty, 
and  which  he  was  under  no  legal  or  moral  ob- 
ligation to  pay,  and  which  the  recipient  has  no 
r^ht  in  good  conscience  to  retain,  it  may  be 
recovered  back  in  an  action  of  indtbitatu$  €u- 
iumprit,  whether  the  mistake  be  one  of  law  or 
fact ;  and  this  we  insist  may  be  done  both  up- 
on the  principles  of  Christian  morals  and  the 
common  law." 

Here  are  two,  and  only  two,  conditions  laid 
down  to  entitle  a  plaintiff  in  such  cases  to  re- 
cover. First,  the  money  must  be  paid  by  one 
under  a  mistake  of  his  rights  and  his  duty,  and 
be  such  as  he  is  under  no  moral  or  legal  obli- 
gation to  pay.  Second,  the  recipient  of  the 
money  must  have  no  *  'right  in  good  conscience" 
to  retain  it. 

In  the  case  at  bar  we  think  the  first  condi- 
tion is  fulfilled.  Bradley  was  not  only  under 
no  moral  or  legal  oUigaaon  to  make  the  over- 
payment, but  on  the  contrary  it  was  clearly 
his  duty  to  retain  the  money  so  overpaid  and 
divide  it  among  the  other  general  creditors. 
This  duty  he  in  fact  violated  solely  because  of  a 
mistake  of  law  or  fact  or  both,  it  matters  not 
which. 

It  is  said,  however,  that  the- second  condition 
is  not  fulfilled  in  the  case  at  bar,  because  as  the 
estate  did  in  fact  owe  the  defendant  the  whole 
snm  paid,  she  has  '*a  right  in  good  conscience" 
to  retain  it.  In  one  sense  it  is  true  that  the  es- 
tate owed  the  defendant  the  amount  overpaid, 
but  it  is  not  in  any  legal  or  moral  sense  true 
that  it  was  the  du^  of  the  administrator  to 
pay,  or  the  right  of  the  defendant  to  receive, 
her  claim  in  rail  from  the  then  known  assets 
of  the  estate.  Her  right  was  only  to  receive 
her  pro  rata  share  with  the  other  general  cred- 
itors, and  the  unpaid  balance  still  remained  a 
claim  in  her  favor  against  the  estate.  If  she 
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gels  more  than  this  it  must  be  at  the  expense 
of  the  other  general  creditors  or  of  the  admin- 
istrator. She  did  in  fact  get  more  than  she  was 
entitled  to  solely  in  consequence  of  an  honest 
mistake.  It  is  true  that  when  the  overpay- 
ment was  made  she  had  no  knowledge  of  the 
condition  of  the  estate  or  of  the  mistakes  of 
Bradley,  but  such  knowledge  on  her  part  is  not 
made  one  of  the  conditions  of  recovery  in  the 
case  cited,  and  after  she  obtained  such  knowl- 
edge she  still  refused  to  make  the  repayment. 

Can  it  then  with  reason  be  said  she  has  "a 
right  in  good  conscience"  to  retain  money 
which  rightfully  belongs  to  the  estate,  to  which 
she  is  neither  nx>rally  nor  legally  entitled,  and 
which  she  obtained  solely  in  consequence  of  an 
honest  mistake  which  wrought  her  no  harm 
whatever?  Whatever  meaning  may  be  given 
to  the  somewhat  indefinite  phrase,  "riffht  in 
good  conscience,"  we  think  it  clear  that  the  de- 
fendant had  no  such  right  as  against  Bradley 
under  the  circumstances  to  retain  the  overpay- 
ment, and  this  fulfills  the  second  condition. 

We  are  aware  that  upon  the  general  ques- 
tion whether,  when  all  the  facts  are  known,  or 
may  with  ordinary  diligence  be  known,  money 
paid  under  a  mistake  of  law  may  be  recovered 
back,  the  authorities  are  in  direct  conflict,  but 
since  the  decision  of  the  case  of  Northrop  v. 
Oravei,  ntpra,  there  can  be  no  doubt  as  to  the 
position  of  this  court  upon  this  question  in  a 
case  like  the  present.  It  is  unnecessary  there- 
fore to  cite  the  decisions  of  other  States  upon 
the  question,  but  if  it  were  many  such  authori- 
ties might  be  found.  Such,  for  instance,  are 
the  cases  of  Culhreaih^.Y,  Cfulhreaih,  7  Ga.  64; 
Stecens  v.  Qoodell,  S  Met.  84;  Hoffen  v.  Weaf)er, 
6  Ohio.  586;  Beattv  v.  Dufirf,  1%  La.  Ann.  74. 

From  the  case  of  OuSbreath  v.  Oulbreaih^  here 
cited,  which  was  decided  in  1849,  a  month  or 
two  after  our  own  case  of  Northrop  v.  Graves, 
we  Quote  the  following  (p.  67):  "The  ques- 
tion is,  Can  a  party  recover  back  money  paid 
with  a  knowledge  of  all  the  facts,  through 
mistake  of  the  law?  We  are  fully  aware  that 
the  authorities  upon  this  question  are  in  con 
fiict,  as  well  in  £ngland  as  in  this  country. 
Great  names  and  courts  of  eminent  authority 
are  arrayed  on  either  side.  It  is  not  one  of 
those  questions  upon  which  the  mind  prompt- 
W  and  satisfactorily  arrives  at  a  conclusion. 
This  is  true  in  reference  both  to  principle  and 
authority.  ...  I  think,  and  I  shall  try  to 
prove,  that  the  weight  of  authority  is  with  us. 
if  it  were  not  so — ii  authorities  were  balanced 
— we  feel  iustified  in  kicking  the  beam  and  rul- 
ing according  to  that  naked  and  changeless 
equity  which  forbids  that  one  man  should 
ret^n  the  money  of  his  neighbor  for  which  he 
paid  nothing  and  for  which  his  neighbor  re- 
ceived nothing,  an  equity  which  is  natural, 
which  savages  understand,  which  cultivated 
reason  approves,  and  which  Christianity  not 
only  sanctions  but  in  a  thousand  forms  has  or- 
dained." 

In  the  case  of  Rogers  v.  Weaver,  supra,  the 
court  says,  p.  587 :  '  'It  is  an  admitted  rule  that 
where  money  has  been  paid  by  mistake  it  may 
be  recovered  back  in  this  action.  It  appears 
to  us  that  the  payment  in  this  case  was  made 
under  a  mistaken  understanding  of  the  true 
situation  of  the  estate.  .  .  .  We  think  it  just 
and  equitable,  as  well  as  lawful,  to  infer  a  prom- 
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ise  to  repay  the  sum  received  more  than  was 
due  from  the  fact  of  its  receipt  through  mis- 
take." The  same  principle  was  acted  upon  in 
the  case  of  Bliu  v.  Lee,  17  Pick.  88. 

But  it  is  further  said  that  Bradley  knew  all 
the  facts  and  was  guilty  of  gross  negligence 
and  laches  in  this  matter  towards  the  defend- 
ant, and  that  on  these  grounds  he  had  no  cause 
of  action.  But  it  nowhere  appears  that  the  de- 
fendant has  been  in  any  way  harmed  or  injured 
by  the  claimed  negligence  or  laches  of  Brad- 
ley. She  has  not  Sianged  her  position  for  the 
worse  on  that  account  She  has  her  pro  rata 
share  of  the  assets  now  in  her  hands,  and  still 
has  a  claim  for  the  unpaid  balance,  even  if  she 
is  compelled  to  repay  the  amount  overpaid. 
If  she  has  given  up  her  note  she  can  undoubt- 
edly easily  get  it  back,  and  she  has  in  place  of 
it  the  proved  and  allowed  claim  based  upon  it. 
We  fail  to  see  where  she  has  been  legally 
harmed  by  Bradley's  negligence  or  laches. 

Where  money  is  paid  under  a  mistake  of 
fact,  it  is  no  defense  to  an  action  brought  to  re- 
cover it  that  the  miatAke  arose  through  the 
plaintiff's  neflrligence,  if  such  negligence  caused 
the  defendant  no  harm.  AppUton  Bank  v. 
MeGilvrap,  4  Gray,  618;  KingtUm  Bank  v. 
EUinge,  40  N.  Y.  891. 

We  think  the  same  principle  should  apply 
in  a  case  like  the  present,  even  where  the  mis- 
take is  one  of  law. 

We  also  think  that  if  the  law  is  as  laid  down 
in  Northrop  v.  Orave$M  to  payments  of  money 
made  by  mistake  of  law  by  a  party  acting  in 
his  own  right,  much  more  ought  the  law  to  be 
so  held  in  a  case  where  the  party  making  the 
payment  acts  in  some  fiduciary  capacity  as  the 
agent  of  others. 

We  hold,  then,  that  Bradley,  if  living,  would 
upon  the  facts  found  be  entitled  to  recover 
from  the  defendant  the  amount  overpaid. 
The  next  question  is  whether  the  present  plain- 
tiff is  entitled  to  recover. 

If  we  are  right  in  our  conclusion  that  Brad- 
ley, if  living,  miffht  on  the  facts  found  recover 
from  the  defendant  the  overpayment,  then 
upon  principle  we  see  no  good  reason  why  the 
plaintiff  may  not  recover  in  this  action. 

It  Ib  true  that  the  doctrine  of  the  common 
law  is,  that  between  the  administrator  and  the 
administrator  ds  bonis  non  there  is  little  or  no 
privity,  and  that  to  the  latter  is  committed 
only  tne  administration  of  the  goods,  chattels 
and  credits  of  the  deceased  which  have  not 
been  administered.  It  may  also  be  true,  per- 
haps, that  if  Bradley's  estate  had  made  good 
the  overpayment  to  tne  plaintiff,  Bradley's  rep- 


resentatives alone  would  in  that  case  have  had 
the  right  to  bring  this  suit;  but,  notwithstand- 
ing these  and  other  reasons  that  mi^t  be 
urged,  we  think  the  plaintiff  can  maintain  this 
action. 

Bradley  parted  with  certain  assets  of  the  es- 
tate to  the  defendant  by  an  act  which,  under 
the  facts  found,  gave  the  defendant  no  right 
to  retain  them  as  against  Bradley  acting  as  ad- 
ministrator. After  the  overpayment  the  money 
overpaid  still  remained  assets  of  the  estate,  and 
it  was  Bradley's  duty  to  recover  it  back  for  the 
benefit  of  the  estate  as  soon  as  he  knew  that 
the  estate  was  insolvent  in  fact  After  Brad- 
ley's death  the  plaintiff  became  the  sole  repre- 
sentative of  the  estate,  the  tnistee  of  all  penoos 
having  an  interest  in  it.  Wiggin  v.  awett,  6 
Met.  194.  It  was  his  duty  to  take  cbarce  of 
and  administer  all  assets  of  the  estate  <n  the 
deceased  in  the  hands  of  the  administrator  at 
his  decease,  or  in  the  hands  of  third  persons, 
not  administered  upon.  Bradley  was.  as  to  the 
cause  of  action  which  he  had  against  the  de^ 
fendant  for  the  overpayment,  a  tnistee  for  the 
estate  and  the  other  seneral  creditors.  Had 
he  in  his  lifetime  instituted  a  suit  to  recover 
the  overpayment  and  then  died,  the  plaintiff 
by  our  Statute  (§  569)  mirht  have  entered  and 
pro#«cuted  such  suit  to  final  Judgment  We 
think,  in  a  case  like  the  present,  he  can  as  well 
institute  a  suit  himself  as  to  proeecate  one 
brouffht  by  his  predecessor. 

Whether  the  suit  is  brought  by  the  adminis- 
trator de  bonia  non,  or  by  Bradley's  representa- 
tives, can  make  little  or  no  difference  to  the 
defendant  In  the  one  case  she  pays  back  to 
the  estate  directly,  and  in  the  other  indirectly, 
the  amount  overpaid.  In  either  case  she  pays 
it  back.  That  is  the  object  to  be  accom]disbed 
by  either  method;  and  we  think  the  present 
method  is  the  simplest  and  cheapest  for  all 
concerned,  and  was  properlv  adopted. 

We  know  of  no  case,  and  have  been  referred 
to  none,  wherein  it  k  decided  that  tiie  ad- 
ministrator may  not  recover  in  a  case  like  the 
present  On  the  other  hand  in  Stetens  v. 
GoodeU,  9upra,  the  administrator  de  boni$  imh 
was  allowed  to  recover  in  a  case  veiy  similar 
to  this.  See  also  BUu  v.  Lee,  mpra,  where 
the  executor  was  allowed  to  recover  a  paymrat 
made  to  a  creditor  beyond  his  pro  raia  share 
by  an  executor  de  son  tort. 

There  is  no  error  in  the  Judgment  qftkeeenH 
beiow. 

In  this  opinion  Cmrpmotmr,  ^'f^iMn\^  and 
Seymour*  JJ, ,  concurred;  Andrewa* Ck,  J. , 
disaented. 
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William  H.  ZINN 

V, 

Wilbur  P.  RICE. 


(....Mass ) 

The  role  that  m  malleioiia  proaecntUm 


mnat  hmr%  tnrmtfiatitil  before  a  salt  far 
damaires  oan  be  based  thereon  does  not  apply  to 
a  just  cause  of  action  in  respect  to  which  tbe 
only  grievance  is  that  an  excessive  attachment 
of  goods  was  made,  not  to  secure  the  debt^  bat  to 
injure  the  defendant 

(Hay  80, 1801.) 


NOTX.— As  to  action  to  recover  for  malicious  i  see  notes  to  Antdlff  v.  June  (Mich.)  10  L.  R.  A. 
prosecution  of  action  or  malicious  abuse  of  process,  I  Pope  v.  Pollock  (Ohio)  4  L.  B.  A.  866. 
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Zuxv  V.  Rick. 


EXCEPTIONS  Yjj  plaiDtiff  to  a  ruling  of  the 
Superior  Court  for  Suffolk  Couuty  (Lath- 
rop, «/.)  that  an  action  to  recover  damaffes  for 
aU^  malicious  acts  done  by  defeooant  to 
plaintiff's  injury  was  prematurely  brought,  and 
toanorderof  nonsuit  and  entry  of  the  same. 

Rice  instituted  a  suit  against  Zinn  in  which 
he  sought  to  recover  $4,532.45.  He  laid  his 
damage  in  his  writ  at  $40,000  and  placed  va- 
rious attachments  each  in  the  sum  of  i40,000 
upon  the  real  and  personal  property  of  Zinn. 

At  the  trial  of  the  present  action  2inn  offered 
to  pro?e  that  the  attachments  in  the  prior 
action  had  been  placed  upon  two  separate 
pieces  of  real  estate,  one  of  which  was  worth 
$15,000  above  incumbrances,  and  also  upon  a 
a  stock  of  goods  worth  $100,000;  tbat  at  the 
time  the  smt  was  brought  and  the  attachments 
made  Zinn  was  absent  from  the  Common- 
wealth for  the  benefit  of  his  health;  that  Rice's 
counsel  refused  to  reduce  the  damages  as  laid 
in  the  writ,  but  the  court  subsequently  did  re- 
duce them  to  $10,000.  Zinn  offered  to  prove 
actual  as  weU  as  constructive  malice  on  the 
part  of  Rice,  and  that  Rice  laid  his  damages  and 
placed  the  attachments  for  the  avowed  pur- 
pose of  injuring  Zinn;  he  further  offered  to 
prove  injurv  beaiuae  of  such  acts.  It  appear- 
ing that  tne  suit  in  which  the  attachments 
nrere  made  was  still  pending,  the  court  ruled 
iiat  this  action  was  prematurely  brought,  and 
'or  that  reason  ordered  a  nonsuit  to  be  entered, 
rhicb  entry  was  made. 
Jfr.  Benjamin  !«•  H«  Tower*  for  plain- 
iil: 

The  sole  n^ason  of  the  rule,  that  in  cases  of 
lalicious  prosecution  the  original  proceeding 
inst  be  first  determined,  is  that  it  may  be  ascer- 
dned  whether  it  was  instituted  without  reason- 
bk  or  probable  cause.  In  the  case  at  bar 
lat  question  does  not  arise. 
If  it  be  urged  tbat  this  defendant  may  have 
Ade  a  mistake  In  stating  his  claim,  the  com- 
ete  answer  to  such  an  improbable  suggestion 
,  that  an  Innocent  mistake  can  and  should 
( taken  advantage  of,  by  way  of  defense  in 
is  present  action,  whether  it  be  a  mistake  in 
e  amount  of  the  claim,  or  in  the  amount  for 
bich  the  officer  was  instructed  to  attach. 
Satoffe  V.  Brewery  16  Pick.  458. 
It  is  well  settled  that  in  an  action  for  abuse 
legal  process,  it  is  unnecessary  to  allege  or 
ove  that  aoch  process  was  sued  out  without 
Dbable  cause,  or  that  it  has  terminated. 
Pdffe  ▼.  Oushing,  88  Me.  628;  Oilding  v.  JS^r*. 
C.  B.  N.  8.  592,  604;  Grainger  v.  Hill,  4 
ig.  N.  C.  212;  Steward  v.  Oromett,  7  C.  B. 
a  101;  Tebbutt  v.  Hdi,  1  Car.  &  E.  280; 
Ua  V.  Ifeate,  8  Fost.  &  P.  757;  Bepwood  v. 
tinge,  9  Ad.  &  El.  268;  Austin  v.  Debnam, 
am.  A  C.  189, 144;  Bebinger  v.  Sweet,  1  Abb. 
C.  268;  Sommer  y.  Wilt,  4  Serg.  &  R.  19; 
Teenl.  £v.  §  462. 

•nforcing  by  arrest  or  otherwise  an  errone- 
Judi^ment  or  execution  is  none  the  less  an 
96  or  misuse  of  legal  process,  that  it  is 
^ly  wItfaiD  the  scope  of  such  process. 
'^ititt  V.  H6U,  OUding  v.  Eyre  and  Steward 
^romett,  supra, 

1  the  case  at  bar  the  question  whether  the 
stunents  were  excessive  is  not  an  issue  in 
nit  in  which  the  attachments  were  made. 
wR.A. 


And  in  Wilkineon  v.  B&weU,  Moody  &  M.  496, 
Lord  Tenterden  says:  "The  termination  must 
be  such  as  to  furnish  prima  facie  evidence  that 
the  action  was  without  foundation.'' 

The  point  here  presented  has  not  been  de- 
cided in  Massachusetts, but  in  Saiage  v.  Brewer, 
eupra,  the  court  says:  'It  seems  to  be  a  well- 
established  principle  that  if  one  causes  another 
to  be  arrested  and  held  to  bail,  for  a  debt  not  due, 
or  for  more  than  is  due,  and  this  is  done  know- 
ingly, an  action  on  the  case  lies  for  this  abuse 
of  legal  process." 

Meeera,  Robert  H.  Morse,  Jr.,  Edward 
A.  Upton  and  Charles  E.  Hellier,  for 
defenoant: 

The  same  principles  of  law  apply  to  an  ac- 
tion to  recover  damages  for  excessive  attach- 
ment as  apply  to  an  action  for  malicious 
arrest. 

See  Lindeav  v.  Lamed,  17  Mass.  190;  Savage 
V.  Brey>er,  16  Pick.  458;  Cardiml  v.  Smith, 
109  Mass.  158;  Roeeiter  v.  Minnesota  B.  S, 
Paper  Co,  87  Minn.  296;  Newark  Coal  Co.  v. 
Up9on,  40  Ohio  St.  17. 

To  recover  in  an  action  for  malicious  prose- 
cution there  must  first  have  been  a  termination 
of  tbe  action  sued  upon. 

RiplegY.  McBarron,  125  Mass.  272;  Bamil- 
burgh  V.  Shepard,  119  Mass.  80;  Cardital  v. 
Smith,  109  Mass.  158;  O^Brien  v.  Barry,  106 
Mass.  800;  BiekneU  v.  Dorion,  16  Pick.  478. 

Tbe  action  in  tbe  case  at  bar  is  not  an  action 
for  abuse  of  legal  process. 

Johnson  v.  Heed,  136  Mass.  421. 

W.  Allen,  J,,  delivered  the  opinion  of  the 
court: 

It  is  not  contended  that  the  facts  alleged  in 
tbe  declaration  and  offered  to  be  proved  at  the 
trial  are  not  sufficient  to  sustain  an  action  by 
the  plaintiff  against  the  defendant  The  de- 
fendant's contention  is  tbat  the  action  is  pre- 
maturely brought;  tbat  it  is  an  action  for  ma- 
licious prosecution  and  subject  to  tbe  rule  that 
a  suit  for  malicious  prosecution  cannot  be 
maintained  until  the  prosecution  has  termin- 
ated in  favor  of  the  plaintiff.  But  the  rule 
applies  only  to  suits  for  maliciously  instituting 
CToundless  prosecutions,  and  does  not  apply  to 
tne  injurious  and  malicious  use  of  process  in 
proceedings  which  were  commenced  witb  prob- 
able cause.  Tbe  latter  being  for  the  malicious 
use  of  legal  process  by  acts  authorized  by  its 
terms  may  be  called  actions  for  malicious  pros- 
ecution to  distinguish  them  from  actions  for 
the  abuse  of  prociess  by  doing  under  color  of 
legal  process  acts  not  authorized  by  it;  but 
there  is  no  rule  of  law  that  in  such  an  action 
the  termination  of  any  former  suit  must  be 
shown.  Tbe  rule  is  founded  on  the  necessity 
of  proving  that  a  prosecution  which  itself  puts 
in  issue  the  truth  of  the  charge  on  which  it  is 
founded  is  without  probable  cause.  A  defend- 
ant in  such  an  action  cannot  bring  another  ac- 
tion to  try  the  issue  tendered  him  in  the  first 
while  that  issue  is  pending.  The  rule  is  by  its 
terms  and  nature  limited  to  a  prosecution  to 
establish  a  charge  or  cause  of  action,  and  can- 
not include  an  ex  parte  use  of  process  inciden- 
tal and  collateral  to  such  a  prosecution  and  in 
defense  to  which  falsity  of  tbe  chart?e  cannot 
be  shown.  Parker  v.  Langly,  10  Mod.  209; 
Fortman  v.  Bottier,  8  Ohio  St.  548;  Bump  v. 
19 
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BetU,  19  Wend.  421;  Barnett  v.  Beed,  51  Pa. 
190;  Jening$  v.  Fltyrence,  2  C.  B.  N.  S.  467; 
ChurchiU  v.  tiiggers,  3  El.  &  Bl.  929;  F^n^wJcwtA 
V.  B«/fen,  9  Bara.  &  C.  840;  Wood  v.  Orates, 
144  Mass.  865;  Everett  v.  Henderson,  146  Mass. 
89;  i&wr^€  v.  Bremr,  16  Pick.  458;  BickneU  v. 
i>^V>7i,  16  Pick.  478. 

In  the  case  at  bar  the  grievance  of  the  plain- 
tiff is  not  that  the  defendant  maliciously  com- 
menced a  groundless  suit.  He  admits  that  the 
plaintiff  had  a  good  cause  of  action,  and  that 
there  is  do  defense  to  the  suit,  and  that  its 
termination  cannot  be  in  his  favor.  Nor  is 
his  grievance  that  the  defendant  abused  the 
process  in  the  former  suit,  and  under  color  of 
It  did  thin^  not  authorized  by  its  terms.  His 
grievance  is  that  the  defendant,  having  a  just 
cause  of  action  and  a  legal  suit  against  this 
plaintiff,  made  an  excessive  attachment  of  prop- 
erty which  he  knew  was  not  needed  for  the 
security  of  his  debt,  not  for  the  purpose  of  se- 
curing his  debt,  but  for  the  purpose  of  injur- 
ing the  plaintiff.  If  the  plaintiff  has  an^  right 
of  action,  which  is  not  controverted,  it  is  idle 
to  say  that  he  must  wait  until  the  former  ac- 
tion has  terminated  in  his  favor. 


The  defendant  contends  that  the  amount  of 
the  debt  must  be  fixed  by  the  determination  of 
the  former  suit,  and  that  it  cannot  be  shown 
in  this  suit.  We  know  of  no  authority  or  m- 
son  for  this.  The  amount  of  the  debt  caaoot 
exceed  the  amount  declared  for  io  the  txnt^ 
and  that  is  admitted  to  be  due  so  far  certainly 
as  affects  this  suit.  Beyond  that  there  is  no 
question  in  the  former  suit,  and  no  issue,  and 
the  proceedings  complained  of  were  ex  parte, 
and  they  were  terminated  by  the  reduction  of 
the  attachment.  It  is  argraed  that  the  plaintiff 
in  that  suit  may  amend  his  declaration  and  in- 
troduce a  new  cause  of  action.  That  case  is 
stated  by  the  plaintiff  himself  does  not  present 
any  issue  involved  in  the  case  at  bar,  and  the 
possibility  that  a  new  cause  of  action  may  be 
added,  if  it  existed,  would  not  be  suffident  to 
show  that  the  issues  presented  in  this  case  are 
pending  in  that,  or  to  bring  it  within  the  terms 
or  reason  of  the  rule  that  the  liability  of  this 
plaintiff  to  such  possible  cause  of  action  can 
be  tried  only  in  that  action. 

Mcceptiaiis  sustained. 


PENNSYLVANIA  SUPREME  COURT. 


James  RAT 

V. 

WESTERN  PENNSYLVANIA  NATURAL 
GAS  CO.  of  Pittsburgh,  Appt. 

(....Pa.....) 

1.   The  eleistion  of  a  lessor  who  is  in  act- 
ual possession  of  the  premises  to  forfeit  an 


oil  and  gas  lease  for  default  of  the  lessee  may  }» 

reerarded  as  a  constructive  entry  under  his  title. 
2.   A  lessee  cannot  set  op  Ms  own  deftiiiK 

as  a  defense  to  an  action  for  mone j  due  bj  bin. 

under  the  lease  on  the  ground  ttiat  a  forfeiture 

was  created  by  such  default. 
8.    An  .innovation  or  change  in  the  law 

by  a  Judicial  decision  does  not  Impair  the  ot)lif(a- 

tion  of  an  ezistin^r  contract  where  neither  the 


NOTB.— XecwM  of  oU  lands, 

A  lease  griviner  the  exclusive  privilegcf or  a  certain 
term  of  years,  of  boring  and  digginff  for  oil  and 
Other  minerals,  is  a  chattel.  Brown  v.  Beecher,  120 
Pa.  500.  See  Duke  v.  Hagme.  107  Pa.  67;  Titusville 
Novelty  Iron  Works'  App.  77  Pa.  108;  Kile  v.  Gieb- 
ner,  6  Cent.  Bep.  804, 114  Pa.  881. 

A  lease  of  a  tract  of  land  for  oil  purposes,  with 
the  exclusive  privilege  of  boring  other  wells  to  be 
drilled  only  in  case  the  lessor  determines  to  have 
more  wells  drilled,  restricts  the  operations  to  the 
sites  mentioned,  and  crives  no  present  right  of  pos- 
session at  any  other  place  within  the  described  terri- 
tory. Duffleld  V.  Hue,  129  Pa.  94. 

A  lease  of  oil  lands  expuing  by  its  own  terms  If 
oil  is  not  found  by  the  lessee  within  two  years  is  not 
extended  by  the  finding  of  oil  by  others  without 
the  help  and  against  the  will  of  the  lessee.  Thomas 
V.  HukUl  (W.  Va.)  Deo.  «,  1890. 

Covenants  m  tease. 

In  an  oil  lease  on  royalty,  a  covenant  to  use  due 
diligence  in  operating  the  premises  and  to  prose- 
cute the  business  to  success  or  abandonment,  and, 
if  successful,  to  prosecute  the  same  without  inter- 
ruption, for  the  common  benefit  of  the  parties,  runs 
with  the  land.  Bradford  Oil  Co.  v.  Blair,  4  Gent. 
Rep.  101, 118  Pa.  88. 

The  liability  of  the  defendant  under  this  cove- 
nant depends  on  the  question  whether  or  not  the 
defendant  violated  the  covenant  to  use  due  dili- 
gence, under  the  circumstances  of  the  case.    Ibid, 

Where  a  lease  for  years  for  drilling  for  petroleum 
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oil  andgas  contains  a  provision  that  the  parties  cove- 
nant to  commence  operationswithin  nine  moattat  or 
to  thereafter  pay  ^1.88^  per  month  until  work  is 
commenced,  and  that  a  failure  to  comply  with  either 
condition  shall  work  an  absolute  forfeiture  of  the 
lease,  and  there  is  no  covenant  for  re-entry,  if  on 
failure  to  commence  operations  or  to  pay  moner 
in  lieu  thereof,  the  lessor  leases  to  another  penoiu 
the  first  lease  is  avoided  and  the  second  lease  is  good 
against  it,  as  the  execution  thereof  is  a  sufident 
declaration  ot  foref eiture  without  demand  and  c^ 
entry.  Guifey  v.  HuklU  ( W.  Va.)  8  L.  R.  A.  79B,  and 
note. 

Lessees  authorized  to  drill  for  oil.  but  for  no  oitber 
purpose,  who  sink  one  well  and  obtain  gas  wfthout 
obtaining  any  oil,  and  fail  to  put  down  a  eeoond 
well  as  required  by  the  lease,  whereby  it  beoonwa 
forfeited,  have  no  equitable  claim  to  be  refmbuised^ 
out  of  the  fund  arising  from  the  gas  produoed  frooi 
the  well  sunk  by  them,  for  the  expenses  of  sinking 
it,  on  the  ground  that  it  has  proved  of  value  to  the 
lessors.    Palmer  v.  Allen  (Pa.)  20  W.  N.  C  614. 

In  leases  providing  for  forfeiture  on  default  of 
the  lessee,  before  the  lease  can  be  regarded  as  at  aa 
end  the  lessor  must  in  some  unequivocal  way  mani- 
feet  a  purpose  to  treat  the  lease  as  forfeited. 
Thomas  v.  Hukiil  (W.  Va.)  Dec  6, 1890L 

Where  a  lease  for  years  contains  a  clause  of  for- 
feiture for  breach  of  its  covenant  to  pay  rent  or 
other  coveiuint,  but  no  clause  of  re-entry  fOr  such 
forfeiture,  demand  and  r&>entry  is  not  the  only- 
mode  by  which  the  landlord  may  enforoe  the  for^ 
f eiture.   Guifey  v.  Hukiil,  gmtrcu 


1891. 
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Cowtitutioo,  a  statute  nor  any  enactment  that 
has  the  force  of  the  law  is  applied  to  affect  the 
contract. 

(January  S,  180L> 

APPEAL  by  defendant  from  a  Judraient  of 
the  Coort  of  Commoo  Pleas  for  Washing- 
ton County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  due  plaintiff  un- 
der an  oil  and  gas  lease  because  of  defendant's 
failure  to  begin  operations  as  provided  by  the 
lease.    Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  O.  T.  Watson,  David  Sterrett 
and  H«  A.  Miller  for  appellant     > 

Messrs.  John  L«  Gow  and  Thomas  MeK« 
Hughes  for  appellees. 

Clark,  fA,  delivered  the  opinion  of  the 
court: 

This  appeal  is  taken  from  the  judgment  of 
the  common  pleas,  entered  for  want  of  a  suffi- 
cient affidavit  of  defense.  The  action  is  as- 
sumpsit, to  recover  certain  sums,  stipulated  in 
a  gas  or  oil  lease,  for  delay  or  default  in  oper- 
ating the  lease.  The  lease  is  dated  4th  August, 
1888,  James  Ray,  the  P&rtv  of  the  first  pmt,  be 
ing  the  lessor,  and  the  Western  Pennsylvania 
Natural  Gas  Company,  the  party  of  the  second 
part,  the  lessee.  The  lease  provides  that,  in 
consideration  of  certain  rents  and  royalties,  the 
said  Ray  hath  granted,  demised  and  let  unto 
the  said  Company,  "for  the  sole  and  only  pur 
pose  of  drillmg  and  operating  for  petroleum 
oil  and  gas,  for  the  term  of  two  years,  or  so 
long  thereafter  as  oil  or  gas  is  found  in  paying 
quantities,  a  certain  tract  of  land  in  Cross 
Creek  Township;"  etc. ;  the  party  of  the  second 
part  agreeing,  ui  consideration,  'Ho  give  said 
first  party  one  eighth  {\)  of  all  the  oil  from 
wells  producing  less  than  fifty  barrels  per  day, 
and  one  fourth  (^)  of  the  oil  from  all  wells  pro 
ducing  more  than  fiftv  barrels  per  day;"  and, 
farther,  "to  give  $500  per  annum  for  the  gas 
from  each  and  everv  well  drilled,"  etc.,  in  case 
the  gas  is  conducted  and  used  off  the  premises. 
The  particular  clause  of  the  contract,  upon 
which  suit  is  brought,  is  as  follows:  "The 
party  of  the  second  part  agrees  to  pav,  within 
ten  davs  from  the  execution  of  this  lease,  the 
ram  of  fifty  three  dollars,  and,  if  a  well  is  not 
completed  within  six  months  from  the  execu- 
tion of  this  lease,  the  said  second  party  agrees 
(o  pay  a  further  sum  of  fifty -three  dollars,  and 
BO  on  continually  every  six  months,  during  the 
continuance  of  the  term  herein  specified.  The 
aaid  sum  of  $500  gas  rent  shall  be  paid  within 
one  month  from  the  time  said  well  is  complet- 
ed on  said  premises,  and  to  be  paid  annuallv,  in 
advance,  thereafter.  It  is  further  agreea  by 
said  second  party  that,  if  a  well  is  not  complet- 
ed within  fifteen  months  from  the  date  of  this 
lease,  they  are  to  pey  a  further  sum  of  $250, 
said  sum  to  be  a  credit  on  well  w^hen  drilled, 
and,  in  case  of  failure  to  complete  one  well 
within  such  time,  the  party  of  the  second  part 
hereby  agrees  to  pay  thereafter  to  party  of  the 
flnt  part,  for  any  future  delay,  the  sum  of  one 
hondred  and  six  dollars  per  annum,  within  one 
month  after  the  time  for  completing  such  well, 
tt  above  specified,  payable,  semi-annually,  at 
the  First  National  Bank  of  Washington,  Pa. ; 
and  the  party  of  the  first  part  hereby  agrees  to 
12LR.A. 


accept  such  sum  as  full  consideration  and  pay- 
ment for  such  yearly  dela^,  until  one  well  shall 
be  completed.  And  a  failure  to  complete  one 
well,  or  to  make  any  such  payment  within 
such  time  and  such  place,  as  above  mentioned, 
shall  render  this  lease  null  and  void,  and  to 
remain  without  effect  between  the  two  parties." 
The  plaintiff's  statement  averred  that  the  de- 
fendant had  never  completed  a  well  on  the 
demised  premises,  and  claimed  to  receive  $58, 
due  January  7,  1889;  $58,  due  July  7,  1889; 
$250,  due  October  7,  1889;  and  $58.  due  Janu- 
ary 7,  1890. 

The  affidavit  of  defense  set  forth,  in  sub- 
stance, that,  by  the  terms  of  the  lease,  the  only 
right  granted  was  the  right  to  operate  for  gas 
or  oil;  that  the  defendant  never  entered  into 
the  possession  for  this  purpose,  while  the 
plaintiff  not  only  at  the  time  of  the  lease,  but 
when  the  several  sums  sued  for  became  due, 
respectively,  was  and  still  is  in  possession  of  the 
land  described  in  the  lease,  and  that,  under 
these  circumstances,  and  according  to  the  law 
as  declared  in  the  decisions  of  this  court,  the 
lease,  bv  its  terms,  on  the  defendant's  failure 
to  put  down  one  well,  or  to  make  anv  one  of 
the  payments  specified,  became  ipso  facto  null 
and  void,  without  reentry;  and  that,  there- 
fore, there  is  now  no  liability  upon  part  of  the 
defendant  either  to  pay  or  to  perform. 

The  case  is  in  all  respects  governed  by  our 
decision  in  WiUs  v.  Manufacturers  Nat.  Qas 
Co.,  180  Pa.  222, 5  L.  R.  A.  603.  It  is  true  the 
lessor's  possession  was  not  alluded  to  in  the  dis- 
cussion and  decision  of  that  case,  nor  do  we 
regard  the  question  whether  or  not  he  was  in 
possession,  subject  to  the  lease,  as  a  matter  of 
anv  great  significance.  We  afrree  with  the  ap- 
pellant in  its  contention  that,  if  in  such  a  case 
as  this,  the  lessor  should  choose  to  avail  him- 
self of  the  forfeiture  clause  in  his  contract,  a 
formal  re-entry,  to  take  advantage  of  the 
breach,  was  not  required.  The  authorities 
cited  by  the  appellant  are  decisive  of  the  ques- 
tion. 

In  Hamilton  v.  EUiott,  5  Serg.  &  R.  875, 
there  was  a  conveyance  of  a  freehold  by  A  to 
B,  upon  certain  conditions,  which  were  not 
complied  with,  the  grantor,  in  accordance  with 
the  terms  of  the  grant,  remaining  in  the  pos- 
session from  the  time  of  the  conveyance  until 
after  the  forfeiture  accrued;  and  it  was*heldin 
a  suit  by  the  assignee  of  A,  that,  by  reason  of 
the  breach  of  the  condition,  while  A  was  in  the 
actual  possession,  the  estate  revested  in  A  with- 
out a  formal  entry,  to  take  advantage  of  the 
breach  or  notice  of  the  oon-performaoce  of  the 
condition.  As  the  grantor  was  already  in  the 
possession,  it  was  deemed  unnecessary  that  he 
should  go  out  in  order  that  he  might  re-enter, 
or  that  the  grantee  should  have  formal  notice 
of  what  he  already  knew,  viz.,  that  the  condi- 
tion was  not  performed.  To  the  same  effect 
are  the  other  cases  cited  by  the  appellant: 
Dickey  v.  McCollough,  2  Watts  «&  S.  99;  Feather 
V.  StroJioecker,  8  Penr.  &  W,  508,  and  Bear  v. 
Whi$ler,  7  Watts,  149. 

The  same  rule  has  been  applied  to  leases  for 
vears.  Kenrieh  v.  Smick,  7  Walts  «&  S.  41; 
"Slieaffer  v.  Sheaffer,  37  Pa.  525;  Davis  v.  Moss. 
38  Pa.  846;  Bro}rn  v.  Bennett,  75  Pa.  420; 
Broicny.Vanderffrift,  80  Pa.  142;  Munroev. 
Armstrong,  96  Pa.  307. 
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But  as,  by  the  terms  of  the  lease,  Ray,  tbe 
appellee,  was  entitled  to  remain  in  possession 
of  the  land,  subject  to  tbe.  rigbt  of  tbe  Com- 
pany to  drill  and  operate  for  oil  and  Ras,  bis 


occupancy  of  tbe  land  at  and  after  the  time 
of  the  breach  can  be  of  little  consequence,  un- 
less by  some  act  in  assertion  of  the  forfeiture 
he  gave  it  a  greater  effect.  It  was  certainly 
not  necessary  that  he  should  abandon  the  pos- 
session to  which,  by  the  very  terms  of  his  con- 
tract, he  was  entitled,  in  order  that  he  mi^bt 
insist  upon  performance  by  the  lessee.  The 
lessor's  election  to  forfeit,  while  he  is  in  the 
actual  possession,  may  be  regarded  as  a  con- 
structive entry  under  bis  title. 

But  it  is  said  that  the  doctrine 'declared  in 
Wills  V.  Manvfacturen Ndt.  Qas  Co,,  mipra,  is 
-an  innovation  or  change  in  the  law;  that  the 
parties  must  be  presumed  to  have  contracted  in 
view  of  the  general  law,  as  it  was  expounded 
when  their  engagements  were  formed,  and  to 
determine  the  legal  effect  of  the  contract  other- 
wise is  to  impair  its  obligation,  in  contraven- 
tion of  the  tenth  section  of  the  first  article  of 
the  Federal  Constitution.  In  Kenrich  v. 
Smiek,  supra,  and  in  Sheaf  er  v.  Sheaffer,  su- 
pra, although  the  condition,  in  each  case,  was 
inserted  in  the  interest  of  the  lessor,  it  was  held 
that,  upon  breach  of  the  conditions  by  the 
lessee,  the  lease  was,  ipso  facto,  absolutely 
void,  without  re-entry,  and  could  not  after- 
wards be  affirmed  or  continued  by  any  subse- 
quent recognition  of  the  tenancy  on  part  of 
tne  lessor,  or  by  any  act  of  his,  other  than  the 
making  of  a  new  lease.  But,  as  we  said  in 
WiUs  V.  Manufacturers  Nat  Qas  Co,,  supra, 
the  rigor  of  the  rule  was  relaxed  in  JOavis  v. 
Moss^  88  Pa.  846,  where  the  forfeiture  was  said 
to  depend  upon  the  terms  of  the  instrument, 
"unless  there  be  evidence  to  affect  the  land- 
lord with  a  waiver  of  the  breach,  like  the  re- 
ceipt of  rent,  or  other  equally  unequivocal 
act^"  in  which  case  the  lease  maybe  continued 
at  the  instance  of  the  lessee.  The  ruling  in 
Davis  V.  Moss,  supra,  was  the  first  step  In  the 
transition  from  the  doctrine  of  Kenrich  v. 
8mick  to  the  now  well-settled  rule  laid  down 
in  Galey  v.  Kellerman,  128  Pa.  491,  and 
Wills  V.  Manufacturers  Nat.  Qas  Co.,  supra, 
where  the  principle  is  established  that,  where 
the  condition  appears  to  have  been  inserted 
solely  in  the  interest  of  the  lessor,  the  lease  is 
void  upon  tbe  breach,  if  the  lessor,  by  some 
positive  act,  elects  to  take  advantage  of  it. 
The  departure  from  Davis  v.  Moss  is  great- 
er, perhaps,  than  the  reasoning  in  the  case 
last  cited  would  seem  to  indicate,  but  it  was 
taken  on  due  deliberation  and  careful  study  of 
the  principles  involved,  and  we  are  not  inclined 
to  recede  from  the  position  assumed.  It  is 
a  somewhat  significant  fact  that  in  all  the 
cases  cited,  including  Danis  v.  Moss,  the 
forfeiture  was  set  up  by  the  lessor,  in  whose 
interest  the  condition  was  inserted,  upon  the 
default  of  the  lessee;  in  none  of  them,  as  in 
the  case  at  bar,  did  the  lessee  set  up  his  own 
default  as  a  cause  of  forfeiture.  No  case  has 
been  brought  to  our  notice  in  which  the  lessee 
was  allowed  to  take  advantage  of  his  own 
wronff,  or  to  set  up  his  own  default,  to  work  a 
forfeiture  of  his  own  contract.  It  must  be 
conc^ed,  however,  that,  if  the  old  rule  is  the 
right  one,  this  anomalous  result  must  ensue. 
13  L.  R.  A. 


Persons  may  perhaps  contract  expressly  in 
this  form,  and  to  this  effect.  When  they  do, 
the  transaction  amounts  to  a  mere  option,  and 
the  lessee,  in  setting  up  his  own  default,  sim{riy 
avails  himself  of  an  elective  right  secured  to 
him  in  his  contract.  We  do  not  understand 
the  contract  in  suit  to  be  of  this  charader. 
The  clear  purpose  of  the  lessor  was  to  have  bis 
land  operated  for  oil  or  gas,  and  tbe  conditioa 
was  inserted  for  his  benefit.  While  the  obli- 
gation on  part  of  the  lessee  to  operate  is  not  ex- 
pressed in  so  many  words,  it  arises  by  neoessarr 
implication.    The  lease  was  for  tbe  expreaied 

f)urpose  of  drilling  and  boring  for  oil  or  eas,  tbe 
essor,  in  a  certain  event,  to  receive  a  snare  of 
the  productions  as  a  royalty,  or  rent;  and,  ia 
another  event,  to  be  paid  $500  per  annum  for 
each  ffas-well,  the  product  of  which  was  con- 
ducted from  the  land  for  consumption.    If  t 
farm  is  leased  for  farming  purposes,  the  lessee 
to  deliver  to  the  lessor  a  share  of  the  crops,  hi 
the  nature  of  rent,  it  would  be  absurd  to  say, 
because  there  was  no  express  engagement  to 
farm,  that  the  lessee  was  under  no  obligation 
to  cultivate  the  land.    An  engagement  to  farm 
in  a  proper  manner,  and  to  a  reasonable  extent, 
is  necessarily  implied.    Tbe  clear  purpose  of 
the  parties  to  this  lease  was  to  have  tbe  lands 
developed,  and  the  half-yearly  paymenu,  and 
the  other  sums  stipulated,  were  intended  not 
only  to  spur  the  operator,  but  to  compensate 
Ray  for  tbe  operator's  delay  or  default.    Tbe 
lessor's  hands  have  been  tied  for  two  years. 
We  do  not  know  that  he  lost  anything  in  roy- 
alties, or  that  he  suffered  by  drunage,  for  tiie 
territory  might   have   proved    unproductive; 
but,  as  the  transaction  was  founded  in  tbe 
hopes  that  either  oil  or  sas,  or  both,  migfat  be 
found  in  paying  quantities,  it  was  competent 
for  the  parties  to  contract  in  advance  for  the 
amount  of  compensation   to  which,   in  the 
event  of  delay  or  default  in  development,  the 
lessor  would  be  entitled.    The  provision  for 
forfeiture  was  doubtless  inserted  in  anticipa- 
tion that  the  lessee  might  make  default,  and 
become  unable  to  pay,  in  which  event  he  might 
put  an  end  to  the  lessee's  pretensions,  and  aeek 
other   means   of   development.    This  clause 
having  been  inserted  as  a  protection  to  the 
lessor,  he  had  the  right  either  to  declare  tbe 
forfeiture  or  to  affirm  tbe  continuance  of  ibe 
contract,  and,  if  the  lessor  did  not  choose  to 
avail  himself  of  the  forfeiture,  the  leasee  can- 
not set  it  up  as  a  defense  to  an  action  in  affirm- 
ance  of  the  contract.     Qaley  v.  Kellerman  and 
Wills  V.  Manufacturers  Nat /Gas  Co,  supra. 

The  courts  of  highest  authority  in  all  of  the 
States,  and  of  the  United  States,  are  noc  In- 
frequently constrained  to  change  their  nilinn 
upon  questions  of  the  highest  importance.  In 
so  doiuff  the  doctrine  is,  not  that  the  law  is 
changed,  but  that  the  court  was  mistaken  in 
its  former  decision,  and  that  the  law  {a,  nnd 
really  always  was,  as  it  is  expounded  in  Uie 
later  decision  upon  the  subject.  Tbe  members 
of  the  Judiciary  in  no  proper  sense  can  be  snid 
to  make  or  change  the  law.  They  simply  ex* 
pound  and  apply  It  to  individual  cases.  To 
this  general  doctrine  there  is  a  well-establisbed 
exception,  as  follows:  "After  a  statute  has 
been  settled  by  Judicial  construction,  the  con- 
struction becomes,  so  far  as  contract  ri^ta 
are  concerned,  as  much  a  part  of  the  statute  aa 
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the  text  itself,  and  a  change  of  decision  is,  to 
all  intents  and  purposes,  the  same  in  effect  on 
contracts  as  an  amendment  of  the  law  by 
means  of  a  legislative  enactment."  Douglaw 
Y.  Pike  CauTUy,  101  U.  S.  677,  25  L.  ed.  968. 
See  also  Anderson  v.  Santa  Anna  Twp.  116 
U.  8.  861,  29  L.  ed.  684,  and  cases  there  cited; 
Cooley,  Const.  Urn.  474r-477.  To  this  effect 
and  no  more  we  understand  to  be  the  cases  of 
Ohio  L.  Ins.  A  T.  Co.  v.  BMlt,  57  U.  8. 16  How. 
482,  14  L.  ed.  1008:  Gdpecke  ▼.  Dyhuque,  68 
U.  8. 1  Wall.  175,  17  L.  ed.  520;  Hatemeyer  v. 
Iowa  Co.,  70  U.  8. 8  Wall.  294, 18 L.  ed.  88,  and 
(Heoit  V.  Fond  du  Lac  County  Suprs.,  88  U.  8. 
16  Wall.  678,  21  L.  ed.  882. 

In  Ohio  L.  Ins.  d  T.  Co.  ▼.   Deholt,  supra, 
the  doctrine  is  thus  stated :  *'The  sound  and 
true  rule  is  that  if  a  contract,  when  made,  was 
valid  by  the  laws  of  the  State,  as  then  ex- 
pounded by  all  the  departments  of  the  eovem- 
ment,  and  administered  in  its  courts  of  justice, 
its  validity  and  obligation  cannot  be  impaired 
by  any  subsequent  Act  of  the  Legislature,  or 
the  decision  of  its  courts  altering  the  construc- 
tion of  the  law.'*    The  ruling  applies,  it  will 
be  observed,  not  to  the  general  law,  common 
to  all  the  States,  but  to  the  laws  of  the  State 
"as"  expounded  by  all  the  departments  of  its 
government;  '*ana  it  is  held  that  contracts 
valid  by  these  laws  may  not  be  impaired, 
either  by  subsequent  legislation  or  by  the  de- 
cisions or  its  courts  altering  their  construction." 
The  reference  is,  of  course,  to  the  statute  law. 
In  New  Orleans  Water-  Works  Co.  v.  Louisi- 
ana S.  R.  Co.,  125  U.  8.  18,  81  L.  ed.  607,  the 
law  on  this  subject  is  stated  as  follows  :    "In 
order  to  come  within  the  provision  of  the  Con- 
stitution of  the  United  States,  which  declares 
that  no  State  shall  pass  any  law  impairing  the 
obligation  of    contracts,   not  only  must  the 
obligation  of  a  contract  have  been  impaired, 
but  It  must  have  been  impaired  by  a  law  of 
the  State.    The  prohibition  is  aimed  at  the 
legislative  power  of  the  State,  and  not  at  the 
decisions  of  its  courts,  or  the  acts  of  adminis- 
trative or  executive  boards,  or  officers,  or  the 
doings  of  corporations  or  individuals.    This 
court,  therefore,  has  no  jurisdiction  to  review 
a  judgment  of  the  highest  court  of  a  State,  on 
the  ground  that  the  obligation  of  a  contract 
has  been  impaired,  unless  some  Legislative 
Act  of  the  State  has  been  upheld  by  the  judg- 
ment sought  to  be  reviewed."    "We  are  not 
authorized  by  the  Judiciary  Act,"  says  Mr, 
Justice  Miller  in  Knox  v.  Exchange  Bank  of 
Virginia,  79  U.  8.  12  Wall.  883,  20  L.  ed.  414, 
"to  review  the  judgments  of  the  state  courts, 
because  their  judgments  refuse  to  give  effect 
to  valid  contracts,  or  because  those  judgments, 
in  their  effect,  impair  the  obligation  of  con- 
tracts.   If  we  dia,  every  case  decided  in  a 
state  court  could  be  brought  here,  where  the 
party  setting  up  a  contract  alleged  that  the 
court  had  taken'  a  diffeient  view  of  its  obliga- 
tion to  that  which  he  held."    To  bring  the 
case  within  this  provision  of  the  Federal  Con- 
stitution, it  must  be  the  Constitution,  or  a 
statute,  or  some  enactment  that  has  the  force 
of  law,  either  of  the  State  or  of  some  munici- 
tmlity,  exercising  legislative  power  delegated 
by  the  State,  which  impairs  the  obligation  of 
a  contract.     Williamsy.  Brufy,  96  IT.  S.  176- 
188,  24  L.  ed.  716,  717 ;  United  States  v.  New 
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Orleans,  98  U.  6.  881--892,  26  L.  ed.  225,  226  ; 
Murray  v.  Cliarleston,  96  U.  8.  482-440,  24  L. 
ed.  760,  761 ;  Menmther  v.  GarreU,  102  U.  8. 
472,  26  L.  ed.  197. . 

In  the  very  recent  case  of  Lehigh  Water  Co. 
V.  Easton,  121  U.  8.  888,  80  L.  ed.  1059,  Mr. 
Justice  Harlan  says:  "The  state  court  may 
erroneously  determine  questions  arising  under 
a  contract  which  constitutes  the  basis  of  the 
suit  before  it;  it  may  hold  the  contract  void 
which  in  our  opinion  is  valid  ;  it  may  adiudge 
a  contract  to  be  valid  which  in  our  opinion  Is 
void,  or  its  interpretation  of  the  contract  may 
in  our  opinion  be  radically  wron^;  but  in 
neither  of  such  cases  would  the  jnagment  be 
reviewable  by  this  court,  under  the  clause  of 
the  Constitution  protecting  the  obligation  of 
contracts  against  impairment  by  state  legisla- 
tion, and  under  the  existing  statutes  denning 
and  regulating  its  jurisdiction,  unless  that 
judgment,  in  terms,  or  by  its  necessary  opera- 
tion, ffives  effect  to  some  provision  of  the 
State  Constitution,  or  some  legislative  enact- 
ment of  the  State,  which  is  claimed  by  the  un- 
successful party  to  impair  the  obligation  of 
the  particular  contract  in  question."  The  af- 
fidavit, in  our  opinion,  is  insufiScient,  and  the 
judgment  was  rightly  entered. 

Judgment  affirmed. 


William  8.  GRAHAM  and  Wife 

V. 

PENNSYLVANIA   CO.,  Appt. 

(.—Pa ) 

1.   OptnlonsofwltneMeSf  expert  or  oth- 
— not  admiMibie  wbere  the  olrcum- 


NoTM.— Witnesses;  opinion  evidence,  when  not  ad- 
missible. 

The  general  rule  is  that  witnesses  are  to  testify 
to  facts  and  not  to  give  their  individual  opinions. 
Clifford  V.  RicbardBon,  18  Vt.  ft»;  Lawson.  Bxpert 
andOpin.  Ev.  Rule  tL 

When  all  the  pertinent  facts  can  be  sufficiently 
detailed  and  described,  and  when  the  triers  are  sup- 
posed to  be  able  to  form  correct  ronduslons  with- 
out the  aid  of  opinion  or  judgrment  from  others,  no 
exception  to  the  rule  is  allowed.  Clifford  v.  Rich- 
ardson, supra:  Parkburst  v.  MasteUer,  67  Iowa,  476; 
Kent  V.  Miltenberger,  16  Mo.  App.  480;  Railroad 
Co.  V.  Sobultz,  48  Ohio  St  270. 

In  greneral,  wberevei*  the  Inference  is  one  of  skill 
and  Judgrment,  the  opinion  of  experienced  persons 
is  admissible;  for  by  such  means  only  can  the  Jury 
be  enabled  to  form  a  correct  conclusion.  Starkle, 
Ev.  163. 

The  testimony  of  opinion  may  be  given  where, 
from  the  greneral  and  indefinite  nature  of  the  In- 
quiry, It  is  not  susceptible  of  direct  proof.  Lester 
V.  Pittsford,  7  Vt.  161. 

The  opinions  of  witnesses,  whether  experts  or 
not,  will  not,  according  to  some  authorities,  be  re- 
ceived on  the  question  whether  a  certain  place  is 
dangerous  or  safe.  Chicago  v.  McGi  ven ,  78 II 1. 347; 
Way  V.  Illinois  Cent.  R.  Co.  40  Iowa,  841 ;  Topeka 
V,  Sherwood,  39  Kan.  690;  Tolson  v.  Inland  &  Sea- 
board Coast.  Co.  8  Cent.  Rep.  788,  6  Mackey,  89; 
King  V.  Missouri  Pac.  R.  Co.  98  Mo.  286 :  Couch  v. 
Charlotte,  C.  &  A.  R.  Co.  22  8.  C.  667 ;  Lawson  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  64  Wis.  447 ;  Baker 
V.  Madison,  68  Wis.  148;  Blodgett  Paper  Co.  v.  Far- 
mer, 41  N.  H.  896. 
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knowledge  or  tralninsr. 

stances oan  be  fully  and  adequately  described  to 
tbe  jury  and  are  sucb  that  their  bearing  on  the 
issue  can  be  estimated  by  all  men  without  special 

2.  Optnlons  of  witnesses  tbat  a  raised 
part  of  a  depot  platform  or  broad  step 
four  feet  wide  and  nine  inches  hiffh  is  a  dancrer- 
ous  place  are  not  admissible,  as  a  brief  statement 
would  convey  a  perfect  comprehension  of  tbe 
place  and  jurymen  are  capable  of  judging  of 
the  danger. 

8.  Ordinary  care  Is  required  of  a  passen- 
ger In  alighting  from  a  train  and  leaving  the  plat- 
form, and  in  the  absence  of  such  care  no  recovery 
can  be  had  for  injuries  sustained  by  falling  over 
a  raised  portion  of  the  platform. 

(January  5, 1801.) 

APPEAL  by  defendant  from  a  ludgment  of 
the  Court  of  Common  Pleas,  No.  1,  of  Al- 
legheny County  in  favor  of  plaintiffs  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  defend- 
ant's n^ligence.    Beversed. 

On  f^bruary  8,  1888,  Mrs.  Graham  was  a 
passenger  on  one  of  defendant's  trains,  which 
she  desired  to  leave  at  the  Federal  Street  Station 
in  Allegheny  City.  The  train  reached  that 
point  after  dark.  She  left  the  train  and 
alighted  upon  a  platform  which  consisted  of 
two  parts  of  different  heights,  one  the  platform 
proper  leading  to  the  exit,  which  was  about 
nineteen  feet  wide  and  about  as  high  as  the 
top  of  the  rails  upon* the  track;  the  other  was 
about  four  feet  wide  and  extended  along  in 
front  of  the  former  between  it  and  the  cars. 
There  was  no  space  between  the  two  but  the 
latter  was  raised  about  nine  inches  above  the 
former  and  was  designed  to  be  used  as  a  step, 
and  rendered  access  to  the  cars  easier.  Mrs. 
Graham  started  towards  the  exit  without  know- 
ing of  or  observing  this  difference  in  the  height 
of  the  different  parts  of  the  platform.  When 
she  stepped  off  from  the  raised  portion  she 
stumbled  and  fell,  receiving  ;the  injuries  com- 
plained of. 

At  the  trial  witness^  were  permitted  to  give 
their  opinions  as  to  the  safety  of  the  platform 
as  constructed  and  the  admission  of  this  evi- 
dence became  the  basis  of  the  first  and  second 
asstgnroents  of  error: 

The  8d,  4th  and  5th  assignments  of  error 
called  in  question  the  answers  of  the  court  to 
the  following  requests  for  instructions: 

'*  Second.  The  duty  of  the  defendant  Com- 
pany is  to  use  ordinary  care  in  the  construction 
of  its  platforms,  and,  if  the  jury  believe  that 
the  platform  on  which  the  plaintiff  fell  was  rea- 
sonably safe,  and  one  which  could  be  used 
without  danger  by  a  passenger  exercising  ordi- 
nary care,  then  their  verdict  should  be  fi)r  the 
defendant.    A,  This  point  is  refused. 

**  Third,  If  the  jury  believe  that  the  alleged 
defect  in  the  platform  was  a  patent  one  (that  is, 
open  and  visible),  and  that  there  was  sufficient 
light  for  a  person  using  ordinary  care  to  see 
and  avoid  tbe  danger,  then  their  verdict  should 
be  for  the  defendant.  A,  y^e  cannot  say  that 
because  the  offset  in  the  platform  was  open  and 
visible,  there  being  sufficient  light  to  see  it  by 
a  |)er8on  exercising  ordinary  care,  that  the 
plaintiff  cannot  recover,  without  explaining  to 
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the  jury  what  constitutes  ordinair  care  under 
the  circumstances  of  this  case.  The  questioo 
here  is,  Did  the  plaintiff  use  or  exercise  or- 
dinary and  proper  care  on  the  occasion  in  ques- 
tion ?  Here  you  will  consider  the  facts  in  evi- 
dence. She  says  she  did  not  know  of  the  offset 
in  the  platform.  The  evidence  shows  sucb  an 
offset  is  not  usual  in  platforms  used  for  tbe  de- 
barking of  passengers  from  railway  cars,  but, 
on  the  contrary,  inaicates  that  the  usual  method 
was  to  have  the  platforms  level  after  tbejwere 
reached.  Passengers  are  not  bcNind  to  antici- 
pate and  look  out  for  irregularities  or  offsets 
which  might  cause  one  to  fall.  Under  ordinaiy 
circumstances,  a  passenger  has  a  right  to  expect 
an  ordinary  and  usually  level  and  safe  exit  to 
the  depot  or  station  after  he  has  left  tbe  cars, 
and  has,  therefore,  a  right  to  go  along  tbe  pbt- 
form,  only  exercising  such  care  as  wonkl  be 
reasonable  and  proper  under  circunistanoes  be 
was  bound  to  anticipate.  With  this  explana- 
tion the  point  is  affirmed. 

"  Fourth,  If  the  jurv  believe  from  the  eri- 
dence  that  the  distance  from  the  lowest  steptrf 
a  car  to  the  ground  is  about  seventeen  Inches, 
and  that  that  distance  is  greater  than  cbildreii 
or  women  can  with  reasonable  comfort  and 
safety  step,  then  it  is  the  duty  of  tbe  defendant 
to  provide  some  intermediate  step  for  them  at 
stations ;  and  if  the  jury  believe  that  tbe  nar- 
row, raised  platform  or  step  from  which  Mis. 
Graham  fell  was  placed  there  for  that  purpose, 
and  was  such  a  device  as  could  be  used  by  a 
passenger  exercising  ordinary  care,  without  in- 
jury, then  their  verdict  should  be  for  the  de- 
fendant. A.  This  point  is  refused.  Wetbink 
the  proposition  is  too  broad.  It  means,  if  I  un- 
derstand it,  that  if  one  using  ordinary  caie 
could  use  the  platform  without  injury  the 
plaintiff  cannot  recover.  This  would  seem  to 
say,  if  affirmed,  that  because  one  exercising 
due  care  was  not  hurt,  therefore  one  who  was 
hurt  did  not  exercise  due  care, — proper  care,— 
which  we  think  does  not  follow,  either  as  a 
matter  of  fact,  or  as  a  principle  of  law.  I 
may  be  exercising  due  care,  and  may  be  get- 
ting along  perfectly  well,  because  I  may  see 
danger,  and,  if  I  see  it,  I  am  bound  to  expect 
it.  If  I  do  not,  and  fall  down,  I  am  not  exer- 
cising due  care,  because  I  know  it  is  there. 
You  do  not  know  it  is  there,  and  you  fall 
down  ;  it  may  be  due  care.  The  thing  I  do 
would  be  negligence  in  me  and  yet  due  care 
in  you." 

Megars.  John  H.  Hampton,  Williaai 
Scott  and  Ctoorge  B.  Gordon,  for  appel- 
lant: 

As  a  genera]  rule,  a  witness  is  not  allowed 
to  give  an  opinion.  The  only  exception  to  that 
rule  is  that  with  reference  to  matters  which 
involve  questions  of  science  or  peculiar  skill  to 
such  a  degree  that  when  the  facts  in  tbe  case 
have  been  iriven  in  evidence  it  is  impossihie 
for  a  person  of  merely  ordinary  experience  to 
draw  the  necessary  inference  from  the  facta  to 
reach  a  conclusion  in  the  case,  persons  having 
skill  in  that  art  or  science  may  be  called  to  say 
what  would  be  the  proper  inference  to  be 
drawn  from  the  facts  proven. 

Starkie,  £v.  Sharswood's  ed.  pp.  90,  176;  1 
Greenl.  Ev.  §  440,  fu4€  4;  1  Phillips,  £▼.  p. 
778;  Franklin  F.  Ins,  Co.  v.  Qmttr,  100  P*l 
273;  Hartman  v.  KfytUmeln*.  Co.  21  Pft.466; 
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Bamadffe  ▼.  Rffan,  9  Bins.  888;  Ifete  England 
OloM  Co.  ▼.  Dycea,  7  Ciwh.  821;  l^hite  v. 
BaUm,  8  Allen,  406;  Gannett  v.  Phanix  Im. 
Co.  69  Me.  682;  QavUk  ▼.  Pacife  R.  Co.  49  Mo. 
274. 

The  degree  of  care  imposed  upon  a  railroad 
company  with  reference  to  its  station  platforms 
and  approaches  thereto  is  very  different  from 
the  degree  of  care  required  in  the  appliances 
which  relate  to  the  actual  carriage  itself.  As 
to  its  platforms,  station  houses  and  approaches 
thereto,  it  is  only  bound  to  exercise  ordinary 
care. 

Tbomp.  Carr.  p.  104;  Mortland  ▼.  Boston  A 
P.  R.  Oirp.  1  New  Eng.  Rep.  909,  141  Mass. 
31 ;  Pmntiflvania  Go.  ▼.  Marion,  2  West.  Rep. 
284,  104  Ind.  289,  27  Am.  <&  Eng.  R.  R.  Cas. 
182;  8i.  Louis,  L  M.  A  8.  R.  Go.  v.  Fairhairn, 
80  Am.  &  Eng.  R.  R.  Cas.  166, 26  Am.  &  Eng. 
It  R  Cas.  288,  note. 

Mestrs.  Petty  ft  Friend  and  R,  B.  Petty, 
for  appellees: 

Opinions  of  witnesses  as  to  the  safety  of  the 
platform  were  proper. 

BeaUy  ▼.  Qilmore,  16  Pa.  468;  American  8. 
8.  Co.  ▼.  Landreth,  102  Pa.  185;  Altoona  v. 
LoU,  6  Cent.  Rep.  186,  114  Pa.  246;  :Santicoke 
T.  Wame,  106  Pa.  874;  Minnequa  Springs  Imp. 
Co.  V.  Coon,  10  W.  N.  C.  602;  Morse  v.  State, 
6  Conn.  9;  Potter  ▼.  Pequonnoc  Mfg.  Go.  17 
Conn.  249;  Com.  v.  8turtimnt,  117  Mass.  122; 
Lund  ▼.  TungtboTouiih,  9  Cush.  86;  Kelleher  v. 
Keokuk^  60  Iowa,  478;  Alexander  v.  Mi.  Sterl- 
ing, 71  111.  866;  Spear  v.  Drainage  Comrs.  118 
HI.  eS2;  International  d  O.  N.  R.  Co.  v.  Klaus, 
64  Tex.  298;  Missouri  Pae.  R.  Co.  v.  Jarrard, 
66  Tex.  660;  Bridger  v.  Ashmlle  eft  8.  R.  Co.  26 
8.  C.  2»;Baltimored!  L.  Tump.  Co.  v.  Cassett, 
66Md.  481. 

A  witness  may  state  a  conclusion  of  fact  de- 
rired  from  ohservation  and  knowledge  of  the 
subiect  matter. 

Banna  v.  Barker,  6  Colo.  808;  Ardeseo  Gil 
Co.  V.  Gilson,  68  Pa.  161. 

The  court  could  not  say  as  matter  of  law 
that  because  others  who  exercised  due  care 
were  not  injured,  therefore  Mrs.  Graham  could 
not  recover. 

Longmore  ▼.  Oreat  Western  R.  Co.  19  C .  B.  N. 
S.  188.    Bee  Thomp.  Carr.  p.  81. 

It  is  a  gross  perversion  of  language  to  say 
that  the  court  instructed  the  Jury  that  the  plain- 
tiff had  a  right  to  go  along  the  platform  with- 
out takingthe  slightest  care.  On  the  contrary 
the  court  said  that  the  plaintiff  was  bound  to 
exercise  such  care  as  would  be  reasonable  and 
proper  under  circumstances  he  was  bound  to 
anticipate.     This  wss  proper. 

Dickson  y.  HoUieter,  128  Pa.  421;  Philadel- 
phia AT.R,Co.  v.  Hagan,  47  Pa.  Ui;BrasseU 
V.  Nm  York  Cent.  AH.R.  R.  Co.  84N.  Y.  241. 

Hitehell*  J.,  delivered  the  opinion  of  the 
court: 

That  the  opinions  of  witnesses  are  in  some 
cases  admissible  as  evidence,  even  when  not 
coming  properly  under  the  head  of  "expert 
testimony,"  has  long  been  established  in  prac- 
tice. In  several  classes  of  questions  the  Unes 
between  the  witness's  judgment  or  opinion  and 
his  affirmation  of  a  fact  is  so  indistinct  that  it 
cannot  be  marked  out  in  practice.  Such  are 
questions  of  identity  of  persons  or  things,  of 
12L.R.A. 


the  lapse  of  time,  of  comparative  shape  or 
color  or  sound,  of  expression,  and,  through  it, 
of  meaning,  etc.  In  all  of  these,  however 
positivelv  tne  witness  may  affirm  facts,  what  he 
savs  is  after  all  only  his  opinion,  but  so  blended 
with  knowledge  and  recollection  that  the  line 
where  opinion  ends  and  fact  begins  cannot  be 
distiu^uished.  Hence  both  must  be  admitted 
or  botn  excluded,  and  to  do  the  latter  is  often 
to  shut  out  the  only  light  the  case  admits  of. 
In  questions,  therefore,  of  identity,  of  sanity, 
of  handwriting,  and  some  others  of  like  nat- 
ure, opinions  of  witnesses  having  sufficient 
knowledge  of  the  particular  circumstances  to 
form  the  basis  of  a  responsible  judgment  have 
been  admitted  without  hesitation.  Such  is  the 
elcmentaiT  doctrine  laid  down  in  Grecnleaf  and 
other  authoritative  work^,  but  the  theorv  on 
which  such  evidence  is  admitted  is  very  slight- 
ly developed.  The  cases,  however,  have  ex- 
tended far  beyond  the  classes  mentioned  in  the 
text-books,  and  may  be  said  not  ooljr  to  have 
become  legion,  but  legion  a^inst  lefdon.  An 
examination  of  a  large  nuinber  of  them,  while 
not  enabling  us  to  reconcile  all  the  practical  ap- 
plications, does,  we  think,  show  that  the  ground 
on  which  such  evidence  must  always  rest,  as 
expert  testimony,  strictly  so  called,  does,  is  a 
clear  necessity.  One  of  the  earliest  and  strong- 
est cases,  since  constantly  cited  in  favor  of  the 
admission  of  such  testimony,  is  Porter  v.  Pe- 
quonnoc Mfg.  Co.,  17  Conn.  249  (1845),  where 
the  opinions  of  observers,  not  profe&sional  en- 
gineers or  builders,  were  allowed  to  be  given 
as  to  the  sufficiency  of  a  dam  to  stand  thepres- 
sure  of  a  flood,  which  it  was  contended  ought 
to  have  been  anticipated.  The  case  \&  decided 
without  any  abstract  discussion,  but  the  germ, 
at  least,  of  the  principle  may  be  found  in  the 
following  language  of  Storrs,  J. :  *'It  is  im- 
possible for  a  person,  however  skillful  or  scien- 
tific, to  give  an  intellij^ent  opinion  on  facts  tes- 
tified to  by  another  witness  in  the  manner  in 
which  they  are  frequently  related.  Such  wit- 
ness may  cietail  in  the  best  manner  he  can  the 
facts  on  the  subject  of  which  the  opinion  of  a 
scientific  person  is  sought ;  but  it  may  be  im- 
possible to  extract  from  his  testimony  the  data 
for  such  an  opinion  with  sufficient  precision  and 
certainty."  In  the  following  year  (1846),  the 
Supreme  Court  of  Vermont,  in  Clifford  v.  Rich- 
ardson, 18  Vt.  620,  put  the  principle  still  more 
clearly,  thus :  "  When  all  the  pertinent  facts 
can  be  sufficiently  detailed  and  described,  and 
when  the  triers  are  supposed  to  be  able  to  form 
correct  conclusions  without  the  aid  of  opinion 
or  judgment  from  others,  no  exception  to  the 
rule  is  allowed.  But  ...  the  facts  are  some- 
times incapable  of  bein^  presented  with  their 
proper  force  and  significancy  to  any  but  the 
observer  himself.  .  .  .  Under  these  circum- 
stances, the  opinions  of  witnesses  must  of  ne- 
cessity be  received."  This  states  very  clearly 
and  forcibly  the  principle  and  the  limits  of  its 
application.  In  those  matters  where  mere  de- 
scriptive language  is  inadequate  to  convey  to 
the  jury  the  precise  facts  or  their  bearing  on 
the  issue,  the  description  by  the  witness  must 
of  necessity  be  allowed  to  be  supplemented  by 
his  opinion,  in  order  to  put  the  jury  in  position 
to  make  the  final  decision  of  the  fact.  It  is  thus 
expressed  in  Com.  v.  Sturtivant,  117  Mass.  122, 
where  a  large  number  of   illustrations   are 


296 


PsimSYLYAinA  SXTFRBMJB  COUBT. 


JA5., 


given,  some  of  -which.  I  may  sav  in  passing, 
seem  to  us  extremely  questionable :  *'  The  ex- 
ception .  .  .  includes  the  evidence  of  common 
observers  testifying  to  the  results  of  thei):  ob- 
servation, made  at  the  time,  in  regard  to  com- 
mon appearances  or  facts,  and  a  condition  of 
things  which  cannot  be  reproduced  and  made 
palpable  to  a  jury."    . 

But,  as  necessity  is  the  ground  of  admissi- 
bilitv,  the  moment  the  necessity  ceases  the  ex- 
ception to  the  general  rule  that  requires  of  a 
witness  facts  and  not  opinions  ceases  also. 
Hence,  whenever  the  circumstances  can  be 
fully  and  adequately  described  to  the  jury,  and 
are  such  that  their  bearing  on  the  issue  can  be 
estimated  by  all  men,  without  special  knowl- 
edge or  training,  opinions  of  witnesses,  expert 
or  other,  are  not  admissible.  This  is  well 
stated  by  ChirfJuatiee  Shaw,  in  Neic  England 
QloM  Co.  V.  Lovell,  7  Cush.  821:  "The  prin- 
ciple upon  which  this  evidence  is  admissible 
is  clear  and  entirely  Just  In  applying  evi- 
dence which  does  not  go  directly  to  the  fact 
in  issue,  but  to  facts  from  which  the  fact  in 
issue  is  to  be  inferred,  the  Jury  have  two  duties 
to  perform:  First,  ...  to  ascertain  the 
truth  of  the  fact  to  which  the  evidence  goes, 
and  thence  to  infer  the  truth  of  the  fact  in  is- 
sue. This  inference  depends  on  experience.  .  .  . 
Now,  when  this  experience  is  of  such  a  nature 
that  it  may  be  presumed  to  be  within  the  com- 
mon experience  of  all  men  of  common  educa- 
tion, moving  in  the  ordinary  walks  of  life, 
there  is  no  room  for  the  evidence  of  opinion; 
it  is  for  the  jury  to  draw  the  inference."  The 
law  is  thus  summed  up  in  the  American  & 
English  Encyclopedia  of  Law,  title  Expert  and 
Opinion  Ettdenee,  VI:  * 'Opinions  are  never 
received  if  all  the  facts  can  be  ascertained  and 
made  intelligible  to  the  jury,  or  if  it  is  such  as 
men  in  general  are  capable  of  comprehending 
and  understanding.  The  ordinary  aflFairs  of 
life  cannot  be  the  subject  of  expert  testimony." 
See  vol.  7.  p.  498.  and  cases  there  cited. 

This  examination  of  elementary  principles 
and  general  authorities  has  seemed  necessary 
because  our  own  cases  on  the  exact  point  are 
few.  and  supposed  not  to  be  in  entire  har- 
mony. Passing  by  the  cases  where  opinions 
not  of  experts  have  been  received  practically 
without  challenge  upon  questions  of  sanity, 
identity,  etc.,  the  first  case  on  the  subject  is 
Beatty  v.  Gilmore,  16  Pa.  468.  Defendant 
was  building  a  house  on  Market  Street,  Harris- 
burg,  and  had  left  an  area-way  from  the  street 
into  the  basement,  without  a  guard  or  railing, 
and  the  plaintiff  fell  into  it.  Witnesses  were 
allowed  to  state  their  opinion  that  it  was  dan- 
gerous. This  was  held  to  be  proper,  and  the 
case  has  been  accordingly  cited  as  in  favor  of  the 
general  admissibility  of  such  evidence;  and 
Bell,  J.,  does  say  that  it  is  **a  species  of  tesii- 
monv  always  resorted  to  in  cases  like  the  pres- 
ent.' But  it  appears  from  the  report  that  there 
was  a  porch  projecting  bevond  the  area,  and 
that,  to  fall,  a  person  would  have  to  turn  aside 
from  the  direct  way.  It  is  not.  therefore,  clear 
that  the  mere  description  of  the  place  would 
convey  to  the  jury  an  adequate  idea  of  it  with 
reference  to  the  danger,  and  thisseemstohave 
been  in  the  mind  of  the  court,  from  the  lan- 
guage of  the  opinion,  that  testimony  as  to  the 
dangerous  character  of  the  excavation  **was. 
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in  truth,  rather  the  assertion  of  a  fact  depend- 
ent in  some  measure  upon  opinion  than  of  sn 
abstract  opinion  without  more."  That  this 
was  the  ratio  decidendi  also  appears  probable 
from  the  cases  dted  in  the  opinion,  wnJch  are 
clearly  cases  where  the  circumstances  were  io- 
capable  of  adequate  description.  8o  under- 
stood, Beatty  v.  Qilmore  is  entirely  in  the  hae 
of  the  best  authorities  heretofore  cited.  If  not 
to  be  so  understood,  then  it  must  be  considered 
as  materially  modified  by  the  caaea  hereafter 
to  be  noticed.  The  next  case,  Minjiegua  ^mngf 
Imp.  Co.  V.  Coon,  10  W.  N.  C.  602,  was  clearly 
in  the  same  line.  The  opinions  of  witnesKt 
as  to  the  violence  and  unusual  character  of  the 
storm  were  certainly  necessary  to  supplement 
their  descriptions,  and,  as  to  anything  beyond 
that,  this  court  said  that  if  the  witness  *'had 
any  claims  to  the  character  of  an  expert"  the 
court  below  would  not  be  reversed  on  a  matter 
so  much  within  its  discretion.  The  only  other 
case  is  Franklin  F.  Ins.  Co,  v.  Qruter,  100 
Pa.  266,  in  which  it  was  held  that  an  insuraDce 
expert  could  not  be  permitted  to  five  his  opin 
ion  that  the  erection  of  a  frame  building  next 
to  the  building  injured  increased  the  risk  in 
fact.  The  basis  of  decision  was  indicated  in 
the  opinion  of  Gordon,  J. :  "How  any  pecsor 
can  be  said  to  be  an  expert  in  that  which  mwi 
necessarily  result  from  observation  so  genet al 
that  it  must  be  common  to  every  person  we 
cannot  understand."  In  the  same  general  line 
are  American  8.  8,  Co.y.  Landreth,  102  Pa.  135, 
and  Lombard  8.  Street  Pan.  R,  Co.  v.  CftrutiaA, 
124  Pa.  125,  though  in  both  of  these  the  admissi- 
bility of  the  testimony  was  discussed  rather  as 
declarations  of  agents  than  as  opinions  neces- 
sary for  the  information  of  the  jury.  From 
this  view  it  appears  that  our  own  cases  are  not 
really  in  conflict  with  each  other,  and  that  cer- 
tainly the  latest  and  most  authoritative  of 
them  are  in  harmony  with  the  best  elementary 
doctrine.  Some  occasional  difference  in  appli- 
cation  may  be  unavoidable,  because,  as  said 
by  Chief  Justice  Shaw  hi  Hew  Englar^d  Oiam 
(Jo.  V.  Lovell,  supra,  there  is  extreme  difficulty 
in  laying  down  any  rule  precise  enough  for 
practical  application,  and  the  only  proper 
course  is  to  keep  the  principle  steadily  in  view, 
and  apply  it  according  to  tne  circumstances  of 
eadi  case.  In  Uie  present  case  the  allesed  dan- 
gerous place  was  a  raised  part  of  the  p&tform, 
or  broad  step,  four  feet  wide  and  nine  inches 
high.  It  came  clearly  within  the  range  of  or- 
dinary experience.  'The  briefest  statement 
would  convey  a  perfect  comprehension  of  the 
place,  and  every  juryman  who  ever  TOt  in  or 
out  of  a  car,  or  went  up  or  down  a  flight  of 
steps,  was  as  capable  of  judging  of  the  ulei^ 
danger  as  the  witnesses  who  gave  their  opin- 
ions. The  first  and  second  assignments  of  er- 
ror must  be  sustained. 

The  third,  fourth  and  fifth  assionmeots 
must  also  be  sustained.  There  is  no  ntuatidi 
in  which  ordinary  care  is  not  required  of  a 
plaintiff,  and  want  of  it  a  bar  to  recovery. 
Delaware,  L.  db  W.  R,  Co,  v.  Cadou>,  120  Pa. 
559, 12  Cent.  Rep.  725.  It  is  unnecessary  to 
discuss  now  whether  the  Railroad  Ck)mpany 
was  bound  in  its  platforms  and  approaches  to 
use  the  very  utmost  degree  of  care,  as  it  is  to 
passengers  during  actual  carrii^.  If  the  re^ 
suit  in  fact  was  a  platform  whi<£  could  heiMed 
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withoot  danger  by  a  passenger  exercising  ordi- 
nary care,  then  the  Company  bad  done  its  duty 
so  far  as  this  plaintiff  was  concerned;  and,  as  its 
points  were  based  on  the  finding  of  this  fact 
by  the  Jury,  they  should  have  been  afl9rmed. 
Delaware,  L,  db  W.  R.  Co,  v.  Naphey;  90  Pa. 
185. 

In  the  Napftej^s  Case  the  absence  of  a  step  or 
elevation  in  the  platform  was  the  only  negli- 
gence alleged,  and  on  it  the  jury  found  a  ver- 
dict for  the  plaintiff.  In- the  present  case  the 
presence  of  such  an  elevation  seems  to  have 


been  sufficient  for  the  Jurv  to  find  negliirence 
and  a  verdict  for  the  plaintiff.  Defendant's 
counsel,  for  reasons  which  are  not  ^apparent 
to  us,  omitted  to  ask  for  a  nonsuit,  or  a  per- 
emptory direction  in  their  favor.  Notwith- 
standing the  omission,  however,  it  is  clear  that 
the  admitted  facts  fail  to  establish  any  negli- 
gence of  defendant,  and  that  the  plaintiff  must, 
as  a  matter  of  law,  always  fail  to  recover.  It 
would  therefore  be  useless  to  send  the  case  back 
for  another  trial. 
Judgment  reverted. 
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B.  WILLIAMSON,   Admr.,   etc..   of  J.   F. 
Williamson,  Pljf  in  Err,, 

V. 

NEWPORT  NEWS  &  MISSISSIPPI  VAL- 
LEY CO. 

U...W.  Va.....) 

*W.  was  emplojred  as  a  brakemaa  on  a 
fipeif  hi  trtUn  by  the  Chesapeake  &  Ohio  BaU- 
wi^Oompany  on  the  4tta  day  of  April.  1888,  and. 
when  he  applied  for  suob  servioe,  stated  that  he 
had  been  employed  for  six  months  as  brakeman 
on  the  same  road  in  the  year  1885.  In  July,  1888. 
the  Newport  Xews  Sc  Mississippi  Valley  Company 
took  charge  of  said  road  as  lessee.  On  the  13th 
day  of  August,  1886.  while  on  duty  on  top  of  his 
train  in  daylight,  said  W.  was  killed  by  striking 
his  head  against  a  highway  bridge  which  spanned 
said  railroad  track,  whioh  was  not  high  enough 
for  a  man  erect  on  the  oar  top  to  pass  under. 
While  he  was  in  the  service  of  said  Company  on 
both  occasions  his  run  was  between  Huntington 
and  Gannelton  on  a  local  freight  train,  and  said 
bridge  was  between  said  points.  When  leaving 
Hurricane  Station  on  the  morning  of  the  accident 
about  ten  minutes  before  reaching  said  bridge 
he  was  warned  by  the  tlreman  to  look  out  for  the 
overhead  bridge,  and  was  found  dead  about 
fifteen  feet  from  the  rear  end  of  the  car.  In  a 
suit  by  W^s  administrator  against  the  Newport 
News  &  Mississippi  Valley  Company,  defendant 
demurred  to  the  evidence.    Held: 

(a)  That  the  demurrer  was  properly  sus- 
tained. 

(6)  That,  althoii|^h  the  defendant  may 
not  liaTe  been  free  from  blame  on  account 
of  lowness  of  bridge,  yet  Wb  want  of  proper  care 
contributed  to  the  injury,  and  defendant  Is  not  li- 
able^ 

(e>  In  enterinir  the  serviee  of  the  de- 
HBadjuit  under  the  circumstances,  W.  was  fully 
aware  of  the  character  of  the  bridge,  and  while  in 
said  service  had  ample  opportunity  to  become  fa- 
miliar with  it.  and  by  continuing  in  the  employ- 
ment be  assumed  the  risk  of  being  Injured  by 
said  bridge  as  incident  to  the  emplojrment. 

(January  81, 1801.) 

ERROR  to  the  arcuit    Court   for   Cabell 
Coant;^  to  review  a  Jadgment  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
*Head  note  by  BzroLisa,  J. 


ages  for  personal  injuries  resulting  in  dea:h 
and  alleged  to  have  been  caused  by  aefendant's 
negligence.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mesers.  L*  K.  Traveaner,  Vinson  A  Ho' 
Donald  and  Gibson  ft  Miehie«  for  plaintiff 
in  error: 

Shearman  and  Redfield  sav,  in  speaking  of 
the  decisions  of  the  courts  of  Maryland,  Mis- 
souri and  Virginia,  which  hold  that  there  is  no 
liability  of  a  railroad  company  for  injuries 
caused  to  its  servants  by  low  bridges  over 
the  track:  ''Decisions  more  shocking  to  the 
moral  sense  are  scarcely  conceivable.  If  they 
are  really  law,  then  a  railroad  company  may 
Are  a  cannon,  at  short  intervals,  all  alone  its 
line,  sending  the  balls  within  four  feet  of  the 
roofs  of  its  cars,  may  require  its  servants  lo 
stand  on  those  roofs  constantly,  under  fire,  and 
yet  be  exempt  from  liability  for  the  death  of 
any  of  them  who  should  forget  to  crouch  down, 
when  passing  the  cannon-stand,  provided  only 
that  the  act  of  murder  goes  on  punctually,  at 
the  same  time  and  place,  every  day." 

Shearm.  &  Redf.  Neg.  4th  ed.  ^  198. 

It  is  the  duty  of  the  railroad  company  when 
it  becomes  necessary  to  span  a  highway  with  a 
bridge,  if  reasonably  practicable,  to  place  the 
structure  at  such  an  elevation  as  that  trains 
with  their  customary  employ^  can  pass  under 
it  unharmed,  and  mere  knowledge,  on  the  part 
of  the  deceased,  of  the  danger,  is  not  of  itself 
contributory  negligence. 

LouUnlle  <fc  N,  R,  Co.  v.  Hall  4  L.  R.  A. 
710,  87  Ala.  708;  Beach  Contrib.  Neg.  185; 
Baltimore,  O,  dt  C.  R,  Co.  v.  Rowan,  1  West. 
Rep.  914,  104  Ind.  88;  Chicago  A  A.  R.  Co,  v. 
Johneon,  2  West.  Rep.  888,  116  HI.  206 :  St 
Louis,  Ft.  S.  <fc  W.  R.  Co.  v.  Ertcin,  87  Kan. 
701;  Louisville,  N.  A.  di  C.  R.  Co,  ▼.  Wright, 
18  West.  Rep.  798,  115  Ind.  878. 

Messrs,  Simms  ft  Enslow,  for  defendant 
in  error: 

A  railroad  cannot  be  held  responsible  in 
daroairesto  an  employ^  for  its  failure  to  main- 
tain and  keep  bridges  over  its  line  at  such  a 
height  from  its  track  as  to  allow  its  employes 
to  stand  erect  when  passing  under  them. 

Patterson,  Railway  Ace.  Law,  §  289,  p.  807; 
Clark  V.  Richmond  db  D.  R.  Co,  78  Va.  709 ; 


Koia— As  to  rlslis  which  servant  assumes,  see  i  Canal  Co.  (Vt.)  6  L.  R.  A.  76;  Foley  v.  Pettee  Ma- 
tMtettoTaylorv.EvansvilleftT.  H.R.CO.  (Ind.)  6  I  chine  Works  (Mass.)  4 L.R.  A.  61;  Pldoock  v.  Union 
Lu  R.  A.  5M;  Hunter  v.  New  York,  O.  &  W.  R.  Co.  I  Pac.  R.  Co.  (Utah)  1  L.  R.  A.  181. 
(N.  TJ  a  I^  R.  A.  240;  Howard  v.  Delaware  k  H.  > 
13L.RA. 
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WeU  ▼.  Burlington,  G.  R  AN.  R.  Ci>.  56Iowa. 
$20,  3  Am.  &  £n^.  R.  R.  Cas.  248;  Clark  ▼.  8t. 
Paul  A  6,  C.  B.  Co,  28  Mino.  128.  2  Am.  &  Eng. 
R.  R.  Cas.  240 ;  PiMmrgh  &  C,  R.  Co.  v.  Sent- 
meyer,  92  Pa.  276;  Owen  v.  New  York  Cent.  R. 
Co.  1  Lans.  108;  Devitt  ▼.  Paeifle  Railroad,  50 
Mo.  802;  Bcatimore  d;  0,  R.  Co.  v.  Strieker, 
61  Md.  47,  34  Am.  Rep.  291;  Rains  v.  ISt 
Louis,  1.  M.  <fc  A  R.  Co.  71  Mo.  164,  86  Am. 
Rep.  469;  Qihson  v.  Brie  R.  Co.  68  N.  Y.  449, 
20  Am.  Rep.  652;  Lav^oy  v.  Boston  d  L.  R. 
Co.  125  Mass.  79,  28  Am.  Rep.  206. 

A  servant  by  contracting  for  the  perform- 
ance of  hazaraous  duties  assumes  such  risks 
as  are  incident  to  their  discharge,  from  causes 
open  and  obvious,  the  dangerous  character  of 
which  be  has  the  opportumty  to  ascertain. 

Wharton,  Neg.  par.  214;  Brossman  v.  Le- 
high  Valley  R.  Co.  4  Cent.  Rep.  918,  118 
Pa.  490. 

A  railroad  employ^  knowing  or  having 
ample  means  of  knowing,  from  long-continued 
employment,  of  the  existence  of  certain  defects 
or  peculiarities  in  the  road  or  its  construction, 
and  continuing  in  the  employment  without  ob- 
jection assumes  all  risks  arising  therefrom. 

St.  LauU,  Ft.  S.  dt  W.R.  Co.  v.  Irwin,  87 
Kan.  701;  PatUm  v.  Central  Iowa  R.  Co.  78 
Iowa,  806;  Hewitt  v.  Flint  d  P.  M.  R.  Co.  67 
Mich.  61;  Naylor  v.  Chicago  d  N.  W.  R,  Co. 
68  Wis.  661. 

No  employer  by  an  implied  contract  under- 
takes that  his  machinery  and  appliances  are 
safe  beyond  a  contingency,  or  that  they  are  as 
safe  as  those  of  others  using  the  same  kind  of 
machinery. 

Richards  v.  Rough,  63  Mich.  212. 

Eng^lisht  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  of  Cabell  County,  rendered  on 
the  15th  day  of  March,  1889,  in  an  action  of 
trespass  on  the  case,  in  which  B.  Williamson, 
administrator  of  the  estate  of  J.  F.  William- 
son, deceased,  was  plaintiff,  and  the  Newport 
News  &  3Iississippi  Valley  Company,  a  cor- 
poration, was  defendant.  The  plaintiff  in 
said  action  sought  to  recover  from  the  defend- 
ant Company  damages  to  the  amount  of  $10,000 
for  causing  the  death  of  the  plaintiff's  intes 
tate,  J.  F,  Williamson,  by  the  negligence  of 
tbQ  said  defendant,  and,  as  the  plaintiff  alleges, 
without  any  negligence  on  the  part  of  saia  J. 
F.  Williamson.  The  case  was  decided  upon  a 
demurrer  to  the  evidence  in  the  court  below, 
which  evidence  is  set  forth  in  the  record  under 
the  rule  of  practice  which  prevails  in  such 
cases;  and,  in  considering  the  propriety  of  the 
action  of  the  court  below  in  sustaming  the  de- 
murrer to  the  evidence,  the  practice  requires 
us  'Mo  consider  the  demurrant  as  admitting 
all  that  may  be  reasonably  Inferred  by  the  jury 
from  the  evidence  given  by  the  oilier  party, 
and  as  waiving  all  the  evidence  on  his  part 
which  contradicts  that  offered  by  the  other 
party,  or  the  credit  of  which  is  impeached,  and 
all  inferences  from  his  own  evidence  which 
do  not  necessarily  flow  from  it."  Muhleman 
v.  National  Ins.  Co.  6  W.  Va.  508:  Tjee  v. 
Virginia  d  M.  Bndge  Co.  18  W.  Va.  299; 
Allen  V.  Bartlett,  20  W.  Va.  46;  Garrett  v. 
Ramsey,  26  W.  Va.  845. 
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It  appears  from  an  examination  of  the  evi- 
dence, under  this  rule,  that  the  plaintflTs  in- 
testate was  in  the  employ  of  the  Chesapeake  d 
Ohio  Railway  Company  for  about  six  months 
in  the  vear  1885.  and  that  he  was  in  the  em- 
ploy of  the  same  railway  from  the  4th  day  of 
April,  1886,  until  the  12th  of  August,  1886, 
each  time  acting  as  brakeman,  and  that  while 
he  was  so  employed  in  the  ^ear  1886  be  was 
running  on  said  freight  trains  between  Hmi- 
tington  and  Cannelton,  W.  Va.;  that  some 
time  in  July,  1886,  said  railway  commenced 
doing  business  in  the  name  of  the  "Newport 
News  &  Mississippi  Valley  Company/'  and 
was  so  operating  said  road  at  the  time  the 
plaintiff  was  injured.  It  also  appears  that  at 
the  time  the  plaintiff  entered  the  service  of  the 
Chesapeake  &  Ohio  Railway  Company,  on  the 
4th  of  April,  1886,  he  agreed  to  study  the  rules 
governing  employes  on  said  road  carefully,  to 
keep  posted  and  obey  them;  and  on  examina- 
tion at  that  time, when  asked:  "Do  you  know 
that  bridges,  including  highway  bridges  and 
tunnels  on  this  line,  are  too  low  to  clear  a  man 
standing  on  a  box-car?"  answered  "  Yes." 
So  far  as  the  employes  of  said  railroad  were 
concerned,  no  changes  appear  to  have  been 
made  in  the  rules,  management  and  regula- 
tions. The  name  of  the  company  managing 
the  road  was  changed,  and  the  vouchers  were 
paid  them  after  July.  1886.  by  the  Newport 
News  &  Mississippi  Valley  Company. 

How  the  plaintiff's  intestate  came  to  his  death 
does  not  affirmatively  appear, but  circumstances 
would  seem  to  indicate  that  his  death  ensued 
from  coming  in  contact  with  a  bridge  which 
spans  said  railroad  at  a  point  between  Hurri- 
cane and  Milton  Stations.    This  is  the  theoiy 
claimed  by  the  plaintiff,  and  assuming  it  to  be 
the  correct  one,  it  appears  from  the  testimony 
of  the  engineer,  Poindexter,  who  was  intro- 
duced by  the  plaintiff,  that  he  saw  the  plain- 
tiff's intestate  at  Hurricane;  that  he  got  up  on 
his  engine,  and  set  his  lantern  down,  about  5 
o'clock  in  the  morning  on  the  12tb  day  of  Au- 
gust,   by  standard   time,    which    is   twenty- 
four  minutes  faster  than  sun  time,  and  accoitl- 
ing  to  the  evidence  it  would  take  about  twelve 
minutes  to  run  from  Hurricane  to  the  bridge. 
When  the  bridge  was  reached,  then,  it  lacked 
twelve  minutes  by  sun  time  of  being  5  o'clock; 
and  the  court  will  take  judicial  cognizance  of  the 
fact  that  on  the  12th  of  August,  1886,  the  son 
arose  at  that  place  at  seven  minutes  after  5 
o'clock,  so  that  it  lacked  about  nineteen  minutes 
of  sunrise  at  the  time  said  freight  train  passed  un- 
der said  bridge.    He  did  not  need  bis  laatera, 
for  the  engineer,  Poindexter,  testifies  that  he  left 
it  sitting  on  the  engine.    He  also  states  that  it 
was  a  damp,  cloudy  morning;  that  the  bridge 
was  on  a  straight  line.   and.  going  west,  it 
could  be  seen  for  half  a  mile.    Mr.  Eeasel, 
who  was  a  fireman  on  the  train  at  the  time, 
testi6es  that  plaintiff's  intestate  said  he  was  go- 
ing on  top  of  the  car.    That,  as  he  went  out, 
some  cinders   got  in  his  eyes.    He  stopped 
and   rubbed    them;  then  came  back  dovrn. 
Then  he  started  back  again.    That  nothin|r  wss 
said  to  him  about  going  out,  only  he  told  him  to 
look  out  for  the  overhead  bndge.    That   he 
said  something  in  reply,  but  witness  did  not 
know  what  it  was.    That  he  got  up  on  the  car, 
and  stood  for  a  minute  in  sight.    Then  he  dia- 
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appeared.  And  that  from  his  position  he 
could  see  a  man  on  the  cars  ten  or  fifteen  feet. 
That  deceased  was  found  lying  about  fifteen 
feet  from  the  other  end  of  the  car. 

As  this  unfortunate  accident  occurred  in 
the  day-time,  and  not  at  night,  I  do  not  regard 
the  question  as  to  whether  the  guards  or  wnlp- 
ping  stiingA  were  in  proper  order  at  the  time 
the  injury  occurred  as  material,  because  the 
office  of  these  guards  is  to  give  wamins;  of  the 
fact  that  a  bridge  is  near,  when  it  cannot  be 
seen;  but  if  the  question  was  material,  it  is 
clearly  shown  by  the  evidence  of  the  plaintiff's 
witness  Nugent  that  the  guards  were  m  proper 
condition  at  the  time  of  the  accident  It  also 
shows  that  said  bridge,  although  not  a  county 
bridge,  was  used  by  the  public,  and  that  a 
county  road  passes  over  it.  The  greater  por- 
tion of  the  rest  of  the  evidence  bears  upon  the 
qnestion  as  to  whether  the  plaintiff's  intestate 
came  to  his  death  by  coming  in  contact  with 
said  bridge, and,  in  my  view  of  the  case,  must 
he  raided  as  immaterial.  The  plaintiff,  in 
his  <£9c1aration,  avers  thst  the  fact  that  the 
bridge  under  and  through  which  said  train 
passed  was  low  and  unsafe  was  unknown  to 
said  J.  F.  Williamson,  but  he  utterly  fails  to 
sustain  said  averment  by  proof;  while,  on  the 
contrary,  said  Williamson  acknowledged  at 
the  time  he  took  service  from  said  Company 
that  he  knew  that  bridges,  including  highway 
bridges  and  tunnels  on  this  line,  were  too  low 
to  clear  a  man  standing  on  box  cars:  and  at  the 
veTTtimehe  was  approaching  the  bridge  where 
he  lost  his  life  the  witness  Keasel  called  his  at- 
tention, and  told  him  to  look  out  for  the  low 
bridge.  How  this  unfortunate  accident  oc- 
curred must,  to  some  extent,  always  remain  a 
subject  of  conjecture.  The  evidence  ^discloses 
that,  when  he  left  the  engine  to  go  on  top  of 
the  cars,  some  cinders  got  in  bis  eyes.  That 
he  stopped  and  rubbed  them;  then  came  back 
down.  Then  he  started  back  again.  That  he 
^t  on  top  of  the  car,  and  sto(Sl  for  a  minute 
m  sight.  Then  he  disappeared.  He  may 
have  gotten  more  cinders  in  his  eyes.  At  any 
rate,  he  was  delayed  in  returning  to  the  en- 
gine, and  rubbing  his  eyes,  and  standing 
again  for  a  minute,  after  he  reached  the  top  of 
the  cars  again.  And  all  this  time  the  train 
was  rushing  on  towards  the  bridge  on  a  down 
grade,  with  no  brakes  applied;  although  Mr. 
Pofndezter,  when  asked.  "At  what  point  was 
it  the  duty  of  the  brakeman  to  put  on  the 
brakes?"  replied,  *'  Generally  about  a  mile  be- 
yond the  bridge;"  meaning,  as  I  suppose,  east 
of  the  bridge,  as  he  was  testifying  in  Hunting- 
ton. The  train  was  running  towards  the 
bridge,  and,  as  a  matter  of  course,  the  smoke 
and  cinders  from  the  engine  would  be  between 
said  Williamson  and  the  bridge;  and,  suffering 
from  the  cinders  which  had  lodged  in  his  eyes, 
it  is  but  natural  to  suppose  he  would  turn  his 
mde  or  his  back  to  the  smoke,  and  in  this  man- 
ner he  failed  to  look  out  for  the  bridge,  and 
was  prostrated  by  it.  Be  this,  however,  as  it 
may,  the  question  presented  for  our  considera- 
tion and  oetermination  is  whether,  under  the 
circumstances  detailed  in  the  evidence,  the 
court  below  acted  properly  in  sustaining  the 
demurrer  to  the  evidence. 

In  the  case  of  Sheeler  v.  Chempeake  <fe  0.  B. 
Co,,  deckled  in  81  Va.  188,  there  was  but  one 
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count  in  the  declaration,  the  gravamen  of 
which  was  that  the  deceased,  a  fireman  in  the 
employment  of  the  defendant  companv,  lost 
his  life  wbUe  in  the  discharge  of  his  duty  as 
such  fireman  by  reason  of  the  defendant's  neg- 
ligent and  careless  construcUon,  at  a  point  in 
the  line  of  its  road,  of  a  bridi^,  the  upright 
sides  of  which  were  not  sufficiently  distant 
from  the  engines  and  cars,  when  passinjj;  over 
the  same,  to  allow  and  permit  the  plamtiff's 
intestate,  as  such  fireman,  to  properly  dis- 
charge his  duties  as  fireman  without  incurring 
unreasonable  risk  and  danger  to  his  life  ana 
limbs;  and  also  that  by  reason  of  the  defend- 
ant's carelessness  and  negligence  in  not  prop- 
erly constructing  said  bridges,  and  the  upright 
sides  thereof,  etc.,  the  plaintiff's  intestate, 
while  in  the  faithful  discharge  of  his  duty  to 
said  defendant,  was  thrown  against  a  certain 
bridge^  and  the  upright  sides  thereof,  etc. ,  and 
was  killed  by  means  thereof;  and  it  was  also 
averred  that  he  did  not  know,  and  had  no 
means  of  knowing,  of  the  defects  and  dangers 
of  said  bridge,  although  the  same  were  well 
known  to  the  defendant.  It  appears  from  the 
evidence  in  the  case  that  Sheeler,  without  or- 
ders, and  unnecessarily,  got  down  on  the  side 
of  the  engine  and  tender,  holding  with  his 
right  hand  a  hand-holder  on  the  engine,  and 
holding  in  his  left  hand  a  small  hose  attached 
to  a  spieot  on  tender,  swung  his  body  out  and 
forward  in  a  stooping  posture,  and  attempted 
to  extinguish  some  greased  woolen  ravelings 
that  were  blazing  in  the  box  of  the  driving 
wheel,  when  he  was  struck  by  the  side  of  the 
bridge  and  was  killed.  The  court,  in  its  opin- 
ion, says:  "  The  settled  doctrine  is  that  *  in 
order  to  maintain  an  action  against  a  railroad 
company  for  injuries  received,  etc.,  it  must  be 
proved  that  the  injury  was  caused  by  the  neg- 
ligence of  the  defendant  or  its  agents;  and  it 
must  not  appear  from  the  evidence  that  want 
of  ordinary  care  and  prudence  on  the  part  of 
the  person  injured^  directly  contributed  to  the 
Injury,'  "—referring  to  17  Am.  R  Rep.  258, 
and  cases  cited;  also  to  Norfolk  <ft  W.  R,  Co.  v. 
Ferguwn,  79  Va.  248.  And  the  court  arrived 
at  the  conclusion  that  said  Sheeler's  adminis- 
trator was  not  entitled  to  recover. 

In  the  case  of  Clark  v.  Richmond  d  D.  R.  Co, , 
reported  in  78  Va.  709,  the  facU  are  very  simi- 
lar to  the  one  under  consideration.  Clark  was 
employed  as  a  brakeman  on  a  freight  train; 
and  while  in  the  performance  of  his  duty  on 
top  of  a  car,  by  moonlight,  he  was  killed  bv 
striking  a  highway  bridge,  not  high  enough 
for  a  man  standing  erect  on  the  car-top  to  pass 
under.  When  he  was  employed  he  had  notice 
of  highway  bridges  which  were  too  low  to  pass 
under  without  stooping;  and  on  that  night, 
leaving  the  station  next  the  bridge,  he  was 
warned  to  look  out  for  the  bridge.  On  nearing 
the  bridge,  a  cobrakeman,  seeing  him  standing 
erect  on  the  car-top,  shouted  to  him  to  stoop; 
but  he  did  not  stoop.  In  that  case,  as  in  this, 
there  was  a  demurrer  to  the  evidence;  and 
the  court  sustained  the  demurrer,  holding  that, 
"though  defendant  may  have  been  culpable 
for  lowness  of  bridge,  yet  Clark's  carelessness 
contributed  to  the  mjury,  and  defendant  was 
not  liable;"  and  also  that  "the  risk  of  collision 
with  such  bridges  was  incident  to  the  em- 
ployment    Clark  had  opportunity  to  know  of 


f.00 


West  Veboihia  Supremb  Coubt  of  Apfeals. 


Feb., 


their  dangerous  character,  which  mu8t  have 
been  contemplated  when  he  accepted  employ- 
ment." 

In  the  case  of  Owwi  v.  New  York  Cent,  R,  Co. , 
1  Lans.  108,  it  was  held  that  a  brakeman  in 
the  emplov  of  a  railroad  company,  while  dis- 
charging duties  in  the  line  of  his  employment, 
upon  the  roof  of  a  freight  car,  who  was  carried 
against  a  highway  bridge,  and  sustained  in- 

Iuries,  for  which  he  brought  an  action  against 
lis  employer,  the  bridge  bsing  three  and  a  half 
feet  higher  than  the  top  of  the  highest  freight- 
car  in  use  by  the  company,  and  had  so  re- 
mained for  many  years,  and  since  the  construc- 
tion of  the  railroad,  the  brakeman  having  en- 
tered into  the  employment  of  the  company 
with  knowledge  of  the  position  and  height  of 
the  bridge,  and  having  had  opportunity  of  in- 
forming himself  as  to  its  continuance  in  the 
same  position,  he  should  have  been  nonsuited, 
the  danger  from  the  bridge  being  clearly  in- 
cident to  the  labor  be  undertook  to  perform; 
and  that,  "in  view  of  the  brakeman 's  knowl- 
edge as  to  the  bridge,  his  omission  to  avoid 
the  accident  by  stooping  was  such  want  of 
ordinary  care  and  caution  as  would  have  de- 
feated his  action,  if  otherwise  maintainable." 
In  Wood's  RaUway  Law  (vol.  8,  p.  1481),  the 
author  says:  "But  where  the  servant  knows, 
or  ought  to  know,  of  the  obstruction,  he  can- 
not recover  for  an  injury. received  theref  rom,be- 
cause,  by  reason  of  bis  failure  to  guard  against 
it,  and  neglecting  to  do  so,  he  is  treated  as 
guilty  of  contributory  negligence," — citing 
Baylor  v.  Delaware,  L,  d  W.  R,  Co.,  40 N.J.  L. 
28.  The  author  also  says,  on  the  same  pace: 
"Thus,  in  the  case  last  cited,  a  braReman,  called 
upon  suddenly  to  apply  the  brakes  to  a  train, 
was  hit  by  the  roof  of  a  bridge  over  the  road, 
and  injured.  Tbe  bridge  was  not  high  enough 
to  permit  a  person  to  stand  upright  on  tbe  cars 
in  passing  through  it,  and  it  appeared  it  was 
not  usual  or  customary  for  railroad  companies 
to  build  their  bridges  with  an  elevation  suffi- 
cient to  enable  a  person  to  stand  upright  on 
the  top  of  the  cars  in  passing  through  them; 
and  the  court  held  there  could  be  no  recovery 
for  the  injury,  upon  the  sround  that  the  plain- 
tiff was  chargeable  with  knowledge  of  the 
method  of  building  such  bridges,  and  assumed 
the  risk  incident  thereto."  See  Oibeon  v.  Erie 
R,  Co,,  68  N.  Y.  449,  where  it  is  held  that, 
"where  a  servant  enters  upon  employment 
from  its  nature  necessarily  hazardous,  he  as- 
sumes the  usual  risks  and  perils  of  the  service, 
and  also  those  risks  which  are  apparent  to 
ordinary  observation.  If  he  accepts  service 
with  knowledge  of  the  character  and  position 
of  structures  from  which  employ^  might  be 
liable  to  receive  injury,  he  caniiiot  call  upon 
his  master  to  make  alterations  to  secure 
greater  safety,  or,  in  case  of  injury,  hold 
him  liable."  See  also  tbe  case  of  Rains  v. 
8t  Louie,  I,  M.  db  8,  R.  Co,,  71  Mo.  165.  third 
section  of  syllabus,  where  it  is  held:  "If  a 
brakeman  knows  that  a  foot-bridge  over  the 
railroad  upon  which  he  is  employed  is  too 
low  to  permit  a  man  standing  erect  on  tbe  top 
of  a  f reiffht-car  to  pass  under  in  safety,  and 
nevertheless  remains  in  the  service  of  the  com- 
pany, and,  while  passing  under  the  bridge  on 
the  top  of  a  freight-car  stands  erect,  and  is 
killed  by  coming  m  contact  with  the  bridge. 
12L.aA. 


the  company  is  not  liable."  See  also  PitU- 
burgh  <t  U.R  Co.  y,  Sentmeyer,  9^  Pa.  276; 
Baltimore  A  0,  R.  Co,  v.  Strieker,  51  Md.  47. 

That  the  plaintiiTs  intestate  had  ample  op- 
portunity to  became  acquainted  with  this  por- 
tion of  said  railroad,  and  with  this  particolsr 
bridge,  is  clearly  shown  by  the  evidence. 
When  he  made  application  for  service  » 
freight  brakeman,  on  tbe  4th  of  April,  1886, 
he  was  asked,  "Were  you  ever  employed  by 
this  road;  where,  and  in  what  capacity f  sod 
answered,  "Yes,  sir;  in  the  year  1885,  about 
six  months  as  brakeman;"  and  P.  O.  Pine,  i 
witness  for  plaintiff,  when  asked,  "How  loDg 
did  Williamson  run  on  this  road?"  answereo, 
"I  don't  know;  he  was  here  twice;"  and  when 
asked,  "Where  did  he  run  fromf^  answered, 
"From  Huntington  to  Cannelton."  Tbe  brid|^ 
at  which  it  is  claimed  the  injury  was  received  is 
shown  to  be  on  the  road  between  these  two 
points;  and  Mr.  Poindexter,  a  witness  for  tbe 
pkintiff,  stated  that  he  was  running  a  freight 
train  between  Huntington  and  Canndton,  and, 
when  asked  how  often  he  passed  under  said 
bridge,  answered,  "I  couldn't  say.  I  pasB 
under  it  sometimes  twice  every  twenty-four 
hours,"  clearly  showing  that  employes  on  tbe 
freight  trains  between  these  points  were  not 
lacking  in  opportunity  to  become  acquainted 
with  this  bnage.  Counsel  for  the  plaintiff  in 
error  rely  upon  the  case  of  BaUimore,  0.  A  C. 
R.  Co.  V.  Rotcan,  104  Ind.  88, 1  West  Rep.  914; 
but  it  is  clearly  apparent  that  that  case  is  veiy 
different  from  the  one  at  bar.  The  second  sec- 
tion of  the  syllabus  reads  as  follows:  "Where 
a  railroad  company  has  constructed  and  main- 
tains a  bridge  over  its  track  with  knowledge 
that  it  is  of  insufficient  height,  and  dangerous  to 
its  employes  in  the  discharge  of  their  duties, 
it  is  liable  to  a  brakeman,  ignorant  of  tbe 
danger,  who  is  injured  while  passing  under 
such  bridge  in  tbe  performance  of  his  duties." 
And  so  with  the  case  of  Kane  v.  Northern  Cent. 
R,  Co,,  128  U.  8.  91,  82  L.  ed.  889.  The  facts 
in  that  case  are  very  different  from  the  case 
under  consideration.  In  that  case  a  brakeman 
was  injured  by  reason  of  a  broken  step  to  one 
of  the  cars,  which  caused  him  to  fall  from  tbe 
train.  The  plaintiff  ascertained  the  fact  that 
the  step  was  broken  after  tbe  cars  had  started, 
and  the  conductor  promised  to  dn^  tbe  car 
out  that  had  the  broken  step  during  the  xApxU 
but  failed  to  do  so.  The  cars  were  similar, 
and  the  plaintiff  was  easily  deceived  as  to  the 
fsct  whether  the  car  with  the  broken  step  had 
been  dropped  or  not:  and  the  court  held  it 
error,  on  account  of  tbe  peculiar  facts  con- 
nected with  the  case,  to  strike  out  the  lestimony 
from  the  Jury. 

In  tbe  case  of  Cooper  v.  PitUdurgh,  C.  A  SL 
L.R.Co.,2^W.  Va.  51,  relied  upon  by  counsel 
for  plaintiff  in  error,  while  it  holds  that  the 
master  is  bound  to  use  ordinarv  care  in  supply- 
ing and  maintaining  suitable  instrumentaluies 
for  the  work  required  to  be  done,  it  also  is  held 
in  that  case  that  "the  ordinary  risks  and  perils 
incident  to  the  employment,  which  the  semmt 
can  foresee  or  shun  or  avoid  or  guard  against  by 
prudence,  skill  and  forecast,  are  assumed  by 
him,  and  they  are  supposed  to  enter  ioto  tbe 
consideration  to  be  received  bv  him  for  his 
services. "  And  while  it  is  true  that  in  Illinois, 
and  perhaps  several  other  of  the  Western  Statca* 
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it  has  been  beld  that  it  is  the  duty  of  a  railroad 
company  to  so  construct  overbeaid  bridges  as  to 
prevent  tbem  from  being  dangerous  to  em- 
ployes walking  on  the  top  of  the  cars  In  the 
performance  of  their  duties,  yet  the  great 
weight  of  authority  in  Virginia,  New  York, 
Iowa,  MiuDesota,  ^lissouri.  Maryland,  Massa- 
chusetts and  New  Jersey  hold  in  accordance 
with  the  passage  above  quoted  from  24  W.  Va., 
in  regarp  to  assuming  the  risks  and  perils  in- 
cident to  the  employment;  and  we  must  hold 
that,  by  continuing  in  the  employment  of  the 
defendant  after  he  had  every  opportunity  of 
becoming  acauainted  with  its  dangers,  he  as- 
sumed the  risks  incident  thereto. 


Looking,  then,  at  the  facts  disclosed  by  the 
evidence  in  this  case,  and  applying  the  rule 
which  requires  us  to  disregard  the  evidence  of 
the  defendant  which  is  in  conflict  with  that  of 
the  plaintiff,  and  admitting  all  that  might  be 
reasonably  inferred  by  the  Jury  from  the  evi- 
dence of  the  plaintiff,  my  conclusion  is  that 
the  court  below  committed  no  error  in  sustain- 
ing the  demurrer  to  the  evidence,  and  the  judg- 
ment complained  of  must  he  affirmed  with  eoitt 
to  the  drfertdant  in  error, 

Brannon  and  Holt*  JJ. ,  concur.  Lucaa* 
P.,  absent. 


RHODE  ISLAND  SUPREME  COURT. 


Hezekiah  H.  SMITH 
t. 

Hugh  J.  CARROLL  et  al 
(....R.L....) 

1.  Mone^  sued  for  la  not  In  the  eostodj' 
of  tlie  Iftir  so  as  to  be  beyond  the  reach  of  gar- 
nlBhment  where  both  suits  are  in  the  same  Juris- 
diction. 

Z'  A  plea  pvia  darrein  oontlnnanoe  is 
sufficient  to  set  up  a  defense  that  defendant  has 
been  garnished  in  another  suit,  as  trustee  of  the 
plaintiff. 

(February  7, 1801.) 

ACTION  to  recover  money  alleged  to  be  due 
and  unpaid.  On  demurrer  to  plea  puis 
darrein  continuance  setting  up  that  since  the 
last  continuance  defendants  had  been  garnished 
as  trustees  for  plaiotifl  in  respect  to  the  debt 
sued  for.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Meurs.  Claadlas  B.  Farnsworth, 
Claude  J.  Farnsworth  and  Jacob  W. 
Hathewson  for  plaintiff  in  support  of  the 
demurrer. 

Meears.  William  H.  Clapp*  Hug^h  J. 


Carroll  and  Thomas  J.  HcParlln,  for 

defendants,  contra: 

The  pendency  in  the  same  court  of  an  action 
affainst  the  garnishee  will  not  preclude  the  gar- 
nishee's being  charged. 

Drake,  Attachm.  §§  620,  621,  citing  JITCarty 
V.  Emlen,  2  U.  S.  2  Ball.  277,  1  L.  ed.  880; 
Crabb  v.  Jonee,  2  Miles,  180;  Sweeney  v.  Allen, 
1  Pa.  880;  Penniman  v.  Smith,  5  Lea,  130; 
Thrasher  v.  Buckingham,  40  Miss.  67;  Lieber  v. 
St.  Louis  A,  d  M,  Asso.  86  Mo.  882;  Bitt  v. 
Lacey,  8  Ala.  104;  McDonald  y,  Carney,  8  Kan. 
20. 

Mathewson's  claim  to  the  funds  can  be  set- 
tled in  the  garnishee  action  in  Clapp  v.  Smith, 
See  Pub.  Laws,  Jan.  1884.  chap.  483. 

Darfee*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  assumpsit  to  recover  $400  in  money. 
The  action  -was  brought  in  this  court  at  the 
October  Term,  A.  D.  1888.  February  17,  A.  D. 
1890,  one  William  H.  Clapp  brought  an  action 
of  debt  on  Judgment  for  $122.74  debt  and  $5.65 
costs,  against  the  plaintiff,  in  the  court  of  com- 
mon pleas,  the  writ  wherein  was  served  by 
garnishment  on  the  defendants  for  the  purpose 
of  attaching  in  their  hands  the  money  sued  for 


Norm,  ^PUading;  pUa  puis  darrein  oontinuanoe. 

Matters  ooourrin^  after  plea  filed  can  only  be 
pleaded  puis  darrein  continuance.  Mount  v. 
Seholes,  8  West.  Bep.  680,  ISO  IlL  804. 

Where  matter  of  defense  has  arisen  after  the 
eommenoement  of  a  suit,  it  cannot  be  pleaded  In 
bar  of  the  aodon  generally,  but  must,  when  it  has 
arisen  after  issue  joined,  be  by  plea  puts  darrein 
eonHnuanee,  Teaton  v.  Lynn,  80  U.  S.  6  Pet  224, 8 
L.  ed.  106: 1  Chltty,  PL  4680,  citing  RoweU  v.  Hay- 
den,  40  Me.  686;  Semmee  v.  Naylor,  12  Oill  ft  J.  861; 
Bank  of  United  States  v.  Merchants  Bank  of  Bal- 
timore, 7  Gill,  415:  Longwortb  v.  Flagg,  10  Ohio,  800; 
Bams  V.  Hindman,  7  Ala.  681;  Tuffs  v.  Gibbons,  10 
Wend.  640;  Morrow  v.  Morrow,  8  Brev.  804;  Thomas 
V.  Van  Doren,  6  Mo.  201;  Wyatt  v.  Blohmond,  4 
Homph.  866. 

A  fact  which  has  arisen  since  the  return  to  a 
mandamns  was  made,  as  a  matter  of  defense, 
whether  in  abatement  or  in  bar,  should  be  set  up 
by  a  plea  puis  darrein  continuance^  or  its  equiva- 
lent, Thompson  v.  United  States,  108  U.  S.  480, 26 
L.  ed.  SBL  citing  Jackson  v.  Kich,  7  Johns.  104;  Jack- 
son r.  ftamsay,  8  Cow.  79. 
12L.R.A. 


That  a  surety  in  a  sheriffs  bond  had  been  com- 
pelled to  pay  the  whole  amount  of  his  bond  in 
other  suits  before  Judgment  against  him,  but  after 
the  institution  of  the  suit,  la  a  good  defense  to  the 
action  if  pleaded  intis  darrein  continuance.  Leg- 
gett  V.  Humphreys,  62  U.  8. 21  How.  80, 10  L.  ed.  60. 

A  plea  puis  darrein  continuance  is  considered  as 
a  waiver  of  all  previous  pleas,  and  the  cause  of  ac- 
tion is  admitted  to  the  same  extent  as  if  no  other 
defense  bad  been  urged  than  that  contained  in  the 
plea.  WaUace  v.  M'ConneU.  88  U.  S.  12)  Pet  186, 10 
L.  ed.  06;  Teaton  v.  Lynn,  30U.  8.  6  Pet.  224, 8L.  ed. 
106. 

If  matter  in  abatement  is  pleaded  puis  darrein 
continuance^  the  judgment,  if  against  the  defend- 
ant, is  peremptory  as  well  on  demurrer  as  on  triql. 
Benner  v.  Marshall,  14  (J.  8. 1  Wheat.  216, 4  L.  ed.  74. 

A  plea  jntis  darrien  continuance  setting  up  a  re- 
lease made  since  the  general  issue  was  pleaded  is 
defective  where  it  does  not  state  the  time  and 
place  in  which  the  release  was  made  or  delivered,  or 
the  day  of  the  last  continuance,  or  that  there  ever 
was  a  continuance.    Field  v.  Cappers,  81  Me.  86. 


LOUIBIANA  8UFBBM£  COUBT. 
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in  the  case  at  bar.  Said  action  was  entered  in 
the  court  of  common  pleas  at  the  June  Term, 
A.  D.  1890,  and  appealed  by  the  defendants  to 
this  court  at  its  present  term,  so  that  both  cases 
are  now  pending  in  this  court.  The  defend- 
ants have  set  forth  these  facts  on  the  record  by 
£lea  puis  darrein  cantinuanee,  and  the  plaintiff 
as  aemurred.  The  plaintiff  contends  that, 
after  the  commencement  of  his  action,  the 
money  sued  for  was  in  the  custody  of  ihe  law, 
and  no  longer  sabject  to  attachment;  and,  fur- 
thermore, that,  even  if  it  continued  to  be  sub- 
ject to  attachment,  the  defendants'  said  plea  is 
fatally  defective  in  form  and  substance,  and 
should  be  overruled. 

We  will  consider  the  question  first  presented 
first,  namely,  whether  such  an  attachment  can 
be  supported.  According  to  what  seems  to  be 
the  prevailing  consent  of  American  decision,  a 
debt  is  not  necessarily  put  beyond  the  reach  of 
garnishment  by  being  put  in  suit,  where  both 
suits  are  in  the  same  jurisdiction.  Drake,  At- 
tachm.  ^§  618-621;  McConn.  Trustee  Process, 
§§  318-820. 

The  law,  as  suppoited  by  American  authori- 
ty, is  well  stated  in  Fosier  v.  Dudley,  SON.  H. 
468,  465.  In  that  case  the  court  says:  *'If  the 
tl'ustee  suit  be  commenced  while  the  debtor 
trustee  has  yet  an  opportunity  to  ask  for  delay, 
and  to  plead  a  recovery  against  him,  if  one 
should  be  had,  he  may  be  charged  as  trustee, 
if  no  other  objection  appears."  See  also  if c- 
Carty  v.  Emlen,  2  Yeates,  190;  Crabb  v.  Jones, 
2  Miles,  180;  Sweeney  v,  Allen,  1  Pa.  380; 
Thayin'  v.  Pratt,  47  N.  H.  470;  Thrasher  v. 
Buckingham  y  40  Miss.  67;  Lieher  v.  8t.  Louis 
Agr,  <tM.  Asso.  86  Mo.  382;  Smith  v.  Barker, 
10  Me.  458;  Thamdike  v.  De  Wolf,  6  Pick.  120: 
Whipple  V.  Bobbins,  97  Mass.  107. 

There  are  cases  that  bold  or  appear  to  hold 
that,  for  the  garnishment  to  be  effectual,  the 
two  suits  must  be  in  the  same  court,  as  well  as 
in  the  same  jurisdiction.    Hitt  v.  Laeey,  8  Ala. 


104;  McDonald  Y.  Cam^,  8  Kan.  20;  Binghatk 
V.  Smith,  5  Ala.  651.  Under  this  rule  the  gar- 
nishment here  is  maintainable. 

The  next  question  is  as  to  the  plea  pvis  dar- 
rein. The  purpose  of  the  plea  is  to  protect  the 
defendant  from  liability  to  double  payment. 
The  Supreme  Court  of  Vermont  in  Trambfy  v. 
Clark,  13  Vt.  118.  123,  has  said:  ''If  a  suit  is 
pending  in  the  name  of  the  principal  debtor, 
against  the  trustee  as  defendant,  and  the  latter 
is  summoned  as  trustee,  he  may  plead  this  tem- 
porary bar,  and  stay  the  proceedings  until  the 
suit  o)  the  creditor  against  him  as  trustee  n 
determined."  The  same  view  has  been  taken 
by  other  courts.  Crawford  v.  Sladty  9  Ala.  887; 
McDonald  v.  Carney,  supra.  The  plea  in  this 
view  has  the  effect  simply  of  a  motion  for  con- 
tinuance or  for  a  temporary  stay  of  proceed- 
ings; and,  where  the  two  suits  are  depending 
in  the  same  court,  the  record  in  each  being 
thus  readily  accessible  to  inspection,  we  see  no 
reason  why  the  result  intended  to  be  accom- 
plished by  the  plea  cannot  be  as  well,  if  not 
better,  accomplished  by  motion.  It  seems  to 
be  the  practice  In  some  States  to  resort  to  a 
motion  rather  than  a  plea.  Wivthrop  v.  Carl- 
ton, 8  Mass.  456.  And  see  Spieer  v.  Spieer,  23 
Vt.  678.  And  in  this  view  it  seems  to  us  that 
the  matter,  whether  interfered  by  plea  or  mo- 
tion, need  not  be  very  strictly  re^aitled,  if  only 
it  be  made  to  appear  that  justice  requires  a 
stay.  We  are  of  opinion  that  the  plea  here  is 
sufficient  for  the  purposes  intendeo.  It  is  ob- 
jected that  the  suit,  though  brought  in  the 
name  of  the  plaintiff,  is  prosecuted,  as  appears 
by  the  declaration,  for  Jacob  Matbewson  as 
his  assignee,  and  that  the  plea  does  not  allege 
any  invalidity  in  the  assignment.  We  think, 
however,  that  the  place  to  try  whether  the  as- 
signment is  valid  or  not  is  in  the  garnishment 
suit,  and  that  the  allegation  is  therefore  unnec- 
essary. 

Demurrer  overruled. 


LOUISIANA   SUPREME  COURT. 


F.  R.  BERNARD.  Admr.,  etc..  of  M.  S. 
Powell,  Deceased, 

V. 

WHITNEY  NATIONAL  BANK. 
Ora  POWELL,  Intervener,   Appt. 
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*!•  The  g^Tin^  of  a  credit  In  payment* 

by  a  debtor,  does  not  bind  tblrd  persons,  untees 
aft3r  notice  of  the  transfer  or  assignment  has 
been  given  to,  or  acknowledged  by,  tbe  party 
owing  the  credit. 

8'  Delivery  of  title  suillcee  between  trans* 
ferrer  and  transferee;  but,  as  against  third  per- 
sons, possession  of  the  credit,  which  Is  acquired 
only  by  the  given  notice,  is  essential  to  bind  them. 

8«  A  eheok  is  a  valid  instrument  for  the 
aealfi^ment  of  the  credit  of  the  drawer 
against  the  bank;  but  it  docs  not  bind  the  cred- 
Itors  of  the  drawer,  who  are  third  persons,  unless 

*Head  notes  by  Bsbmudbz,  Ch,  J. 
laKRA. 


the  transfer  was  notified  to  the  bank,  before  a 
change  in  the  title  to  the  credit  has  taken  place. 

4«  Atthedeath  of  an  aoeifl^or*  his  prop- 
erty paasee  to  hie  creditors  and  heirs,  the 
rights  of  the  former  being  then  fixed,  not  sus- 
ceptible of  being  changed  afterwards,  so  that  one 
may  acquire  any  preference  over  another. 

6.  An  assifi^nment  vests  an  inchoate  title 
only »  so  far  as  third  persons  are  concerned,  and. 
until  notice  to  the  debtor  of  the  credit  aasigiied 
has  been  given,  the  assignor's  interest  may  be 
seized  by  his  creditors  and  devested. 

6.  The  law  considers  as  third  persons 
all  the  creditors  of  the  assignor,  whose  prop- 
erty is  liable  to  them,  unless  a  complete  devesti- 
ture  has  taken  place  previous  to  any  action  by 
them  against  it. 

7*  At  the  death  ofan  insolvent  assignor* 
all  his  rights  to  property  in  his  name,  not  com- 
pletely and  absolutely  assigned  so  as  to  bind  third 
persons,  pass  to  his  insolvent  suooeasion,  as  fully 
and  effectually  as  if  he  had  made  a  voluntarx 
surrender,  which  had  been  duly  accepted. 

8.  A  notice  of  a  transfar  of  credit  made 
after  a  change  in  the  title  to  the  property  of  the 
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insolTeot  has  thus  occurred  comeB  too  late,  and 
does  not  deyest  the  rights  acquired  by  the  crbd- 
Iton. 

9*  In  dfttlon  en  paitrmfrnti  delivery  and  pos- 
aesBion  are  essential  to  operate  a  transfer,  so  as  to 
exclude  third  persons.  Everything  doubtful  or 
ambiguous  must  be  interpreted  against  the  trans- 
feree. 

10.  Aeluui§^lnthietittebefbrenottoeof 
the  transfer  or  assignment  forbids  the  payment 
by  the  bank  to  the  transferee,  and  requires  It  to  be 
made  to  the  legal  representative  of  the  succession 
for  distribution. 

(December  lA,  1890.) 

APPEAL  by  the  intervener  from  a  judgment 
of  the  Civil  District  Court  for  the  Parish 
of  Orleans  disaUowiog  her  claim  to  a  deposit 
made  by  M.  S.  Powell,  deceased,  with  the  de- 
fendant Bank,  and  which  she  alleged  had  been 
transferred  to  her.    AMrmed, 

The  facts  are  stated  m  the  opinion. 

Mewn,  White  ft  Saunders*  for  appellant: 

The  ordinary  rehition  existing  between  a 
bank  and  its  customer,  if  not  complicated  by 
any  further  transaction  than  that  of  the  depos- 
iting and  withdrawing  of  moneys  by  tbe  cus- 
tomer from  time  to  time,  is  simply  that  of 
debtor  and  creditor  at  common  law,  whether 
the  deposit  is  on  demand  or  on  time. 

1  Morse,  Banks  and  Banking,  §289;  Gordon 
V.  Muchier,  34  La.  Ann.  607;  MaUhew9v.  Their 
Creditor$,  10  La.  Ano.  842:  Be  LouUiana  Sav, 
Bank  dh  8.  D.  Co.  40  La.  Ann.  515. 

A  bank  is  in  no  sense  the  agent  of  the  depos- 
itor, nor  is  the  depositor  the  principal  of  the 
bank. 

Foiey  V.  Bill,  2  H.  L.  Cas.  27;  Bank  of  the 
BepuUicY,  Millard,  77  U.  S.  10  Wall.  155,  19 
L.ed.899. 

On  its  face  a  check  is  nothing  more  than  a 
written  order,  signed  by  the  depositor,  ad- 
dressed to  the  bank,  and  directing  it  to  pay  to 
a  person  therein  named,  or  to  nis  order,  a 
certain  6um  of  money. 

A  written  order  addressed  by  a  creditor  to 
his  debtor,  directing  him  to  pay  a  third  person, 
is  in  legal  effect  nothing  more  nor  less  than  a 
transfer  and  assignment  of  the  creditor's  claim 
to  sach  third  person. 

Orap  V.  Trajton,  12  Mart.  704. 

This  is  true  as  well  of  checks  on  banks  as  of 
other  orders. 

Pom.  Eq.  Jur.  §  1284;  Macomher  v.  Doane,. 
2  Allen,  542;  Kingman  v.  Perkins,  105  Mass. 
112;  Story,  Eq.  Jur.  g  1044;  Dan.  Neg.  Inst. 
§21. 

Id  Louisiana,  whether  a  check  is  for  the 
whole  or  for  a  part  of  a  deposit,  it  amounts  to 
an  assignment. 

Gordon  v.  Murhler,  34  La.  Ann.  608;  2 
Morse,  Banks  and  Banking,  §  496. 

A  transfer  of  an  incorporeal  right  by  a  hus- 
band to  his  wife  in  satisfaction  of  his  indebted- 
ness to  her  is  lawful. 

Rev.  Civ.  Code.  art.  2446;  Succession  of 
Weln-e,  85  La.  Ann.  266. 

The  transfer  by  husband  to  wife  authorized 
by  art.  2446  is  in  reality  a  giving  in  payment. 

Under  art.  2656.  a  giving  in  payment  "is 
made  only  by  delivery. ' 

In  tbe  transfer  of  credits,  rights  or  claims  to 
a  third  person,  the  delivery  lakes  place  between 
12  L.  R.  A. 


the  transferrer  and  the  transferee  by  the  giving 
of  the  title. 

Art.  2642. 

Succession  of  Webre,  supra,  decides  that  the 
delivery  intended  by  tbe  article  consists  in  the 
execution  and  delivery  of  the  act  transferring; 
the  claim.  The  delivery  consists  in  and  is  af- 
fected by  what  the  parties  do  as  between  them- 
selves at  the  time  and  in  the  act  by  which  tbe 
transfer  is  made.  Notice  to  the  debtor  is  a 
subsequent  and  independent  fact,  not  involved 
in  the  idea  of  delivery. 

6  Marcad^,  pp  228,  224. 

Assuming  for  the  sake  of  the  argument  that 
the  **  delivery  "  required  by  art.  2656  embraces 
the  notice  to  the  debtor  required  bv  art.  2648, 
such  notice  is  valid,  if  given  after  the  transfer- 
rer's death. 

Mars/iaUy.  Parish  of  Morehouse,  14  La.  Ann. 
700;  Uurent,  $$  492, 494;  4  Aubrey  &  R.  p.  429; 
DelaChaume  v.  Dvguet,  Journal  du  Palais,  p. 
47, 10  Mai,  1845;  1  Morse,  Banks  and  Banking, 
§400. 

A  check  is  not  a  mandate.  A  mandate  pos- 
tulates the  relation  of  principal  to  agent.  The 
relation  of  principal  and  agent  does  not  exist  in 
any  sense  between  bank  and  depositor. 

The  death  of  the  drawer  does  not  invalidate 
a  check  issued  for  value. 

2  Dan.  Neg.  Inst.  ^  499;  Edwards,  Bills  and 
Notes,  896;  Byles,  Bills,  Notes  and  Checks, 
*18;  2  Randolph,  Com.  Paper,  218;  1  Dan. 
Neff.  Inst,  g  868. 

The  death  of  a  drawer  of  a  bill  of  exchange 
works  no  revocation.  Why  should  a  different 
rule  obtain  as  to  checks? 

1  Morse,  Banks  and  Bankine,  §  400  ^3). 
See  Jacquet  v.  His  Creditors,  88  La.  Ann.  864; 
Renshato  v.  His  Creditors,  40  La.  Ann.  87; 
Campbell  v.  Slidell,  5  La.  Ann.  274;  Aicolopula 
V.  His  Creditors,  87  La.  Ann.  474;  Garritson  v. 
Creditors,  7  La.  553;  BaU  v.  MulhoUan,  7 
La.  889. 

Messrs,  F»rrar»  Jonas  A  Kmttseluiitt» 
for  appellee: 

A  husband's  check  given  to  his  wife,  in  pay- 
ment of  her  paraphernal  claims,  which  is  not 
presented  for  payment  by  the  wife  until  after 
the  husbaiid's  death,  caniiot  be  collected  by  the 
wife  after  the  husband's  death  as  against  the 
administrator  of  his  insolvent  estate.  The  giv- 
ing of  such  check  was  not  a  payment,  because 
a  check  is  a  means  or  instrument  by  which 
payment  is  to  be  effected  when  tbe  money  is 
procured  thereon.  The  holder  in  such  case 
becomes  the  a^ent  of  the  drawer  to  collect  tbe 
money. 

Woodburn  v.  Woodburn,  3  West.  Rep.  85, 
115  111.  427:  Broicn  v.  T^ckie,  48  111.  497;  2 
Parsons,  Com.  623;  Burke  v.  Bishop,  27  La. 
Ann.  466;  Succession  of  Be  Pouilly,  22  La. 
Ann.  97;  Chitty,  Bills  and  Notes,  ♦806;  Par- 
sons, Notes  and  Bills,  p.  82;  Bolles,  Banks  and 
Their  Depositors,  g  99. 

A  check  being  a  mere  vehicle  of  payment, 
the  death  of  tbe  maker  of  the  check  revokes 
the  mandate  of  the  drawer  on  the  banker  who 
holds  the  funds,  and  the  vehicle  is  destroyed. 

iHmmons  v.  Cincinnati  Sav.  Soc,  81  Ohio  St. 
457;  Tate  v.  Bilbert,  2  Ves.  Jr.  112;  Story, 
Prom.  Notes,  i$  498;  Byles,  Bills,  Notes  ard 
Checks,  p.  25;  Cbittv,  Bills  and  Notes,  ♦  306; 
Parsons,  Notes  and  6ills,  p.  82;  Bolles,  Banks 
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and  Their  Depositors.  §  99;  Rev.  Civ.  Code, 
art.  8027. 

Bermadesy  Ch,  J,,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  as  the  administrator  of  the 
succession  of  M.  S.  Powell,  brought  this  action 
to  recover  from  thft  defendant  the  sum  of 
$8,400,  standing  on  its  books  to  his  credit  at 
the  time  of  his  death,  on  August  21,  1885. 
The  Bank  admitted  the  credit,  but  averred  that 
claim  was  laid  to  it  b^  the  widow  of  the 
deceased.  Mrs.  Powell  intervened  in  the  suit, 
asserting  rights  to  the  credit,  in  consequence  of 
a  check  of  her  husband  in  her  favor,  given  her 
in  payment  of  her  claims  against  him;  which 
check  was  drawn  on  the  20tn  of  August  previ- 
ous and  presented  on  the  27th  following  to, 
but  not  honored  bv,  the  Bank,  on  the  ground 
of  the  death  of  tne  drawer  some  short  time 
before  ^resentment  From  an  adverse  judg- 
ment tne  intervener  appeals.  The  facts  dis- 
closed by  the  record  are  the  following:  On 
July  81,  1886,  M.  S.  Powell  deposited  $8,400 
with  the  defendant  Bank,  and  was  credited 
therefor.  On  August  20  following,  being  in- 
debted to  his  wife  in  the  sum  of  $8,500.  Powell 
gave  her  a  check  for  the  entire  amount  to  his 
credit  in  bank.  On  August  21,  the  next  day, 
Powell  died.  On  the  27th  of  August  the  check 
was  presented  for  payment,  which  was  de- 
clined. On  behalf  of  the  intervener,  it  is  con- 
tended that  the  relation  of  principal  and  agent 
did  not  exist  between  Powell  and  the  Bank; 
that  the  relation  was  that  of  creditor  and 
debtor;  that  the  check  imported  an  assignment 
to  the  payee  of  the  creditor's  claim  a^mst  the 
Bank:  that  this  assignment  was  a  valid  dation 
en  paiement  under  art.  2446,  Rev.  Civ.  Code; 
that  the  delivery  required  bv  article  2656  was 
effected  by  the  delivery  to  the  assignee  of  the 
check,  which  is  the  act  of  transfer;  that  if  notice 
was  required,  such  was  validly  ^ven,  although 
after  the  transferrer's  death,  smd  notwithstand- 
ing his  insolvency.  On  the  other  hand,  it  is 
lu'ged  that  in  Louisiana  all  contracts  between 
husband  and  wife  are  prohibited,  except  those 
which  pertain  to  the  restitution  of  her  dotal  or 
paraphernal  property;  that  a  husband's  check 
to  his  wife,  not  presented  by  her  until  after  his 
death,  cannot  be  collected  as  against  the  ad- 
ministrator of  his  insolvent  estate;  that  such  a 
check  was  not  a  payment,  a  check  being  a 
means  or  instrument  by  which  payment  is  to 
be  effected  when  the  money  is  procured  thereon ; 
that  the  holder,  in  such  case,  becomes  the  agent 
of  the  drawer  to  collect  the  money;  that' the 
death  of  the  principal  revokes  the'  agency  of 
both  the  Bank  ana  the  holder,  the  vellicle 
being  destroyed;  that  delivery  is  of  the  essence 
of  the  giving  in  payment,  and  that  there  was 
none;  that  it  is  against  public  policv  that  an 
insolvent  and  defaulting  public  official  should 
be  allowed  to  make  a  preferred  creditor  of  his 
wife,  by  transferring  to  her  a  large  portion  of 
his  estate,  she  being  aware  at  the  time  that  he 
was  a  defaulter  and  an  insolvent. 

It  would  serve  no  useful  purpose  to  under- 
take to  discuss  and  determine  all  the  compli- 
cated, broad  and  difficult  issues  thus  presented 
by  the  litigants.  Authorities  are  not  wanting 
to  sustain  many  of  the  conflicting  positions  by 
them  respectively  assumed.  The  question  pre- 
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sented  for  solution  is,  after  all,  the  following 
one  only:  Whether  the  drawing  of  a  check 
by  an  insolvent,  delivered  by  him  to  a  creditor 
in  payment  of  a  claim,  operates  an  assisn- 
ment  in  his  favor,  such  as  entitles  him  to  receive 
the  amount  as  assignee,  when  claimed  after 
the  drawer's  death,  and  without  any  previous 
presentment  or  certiflcation.  In  other  words, 
whether  the  condition  of  things  existing  during 
the  drawer's  life  was  or  was  not  changed  at  his 
death,  and,  if  it  was,  whether  the  change  does 
or  does  not  prevent  the  cbeckholder  from 
recovering  the  amount  of  the  check. 

The  contention  of  the  intervener,  strictly.  Is 
that  she  was  a  creditor  of  Powell;  that 
the  check  was  given  by  him  to  her  in  pay- 
ment; that  this  giving  operated  in  her  favor  an 
assignment  and  transfer  of  the  amount  to  hb 
creoit;  that,  by  the  title  thus  fiu-nisbed  to  her, 
the  credit  was  delivered  to  her,  and  that 
this  deliver^'  included  the  possession,  if  any  be 
re(}uired  by  law;  that  this  condltiou  of  thlnss 
existed  at  his  death,  and  that  the  fact  of  his 
dying  insolvent  in  no  way  impaired  her  ac- 
quired rights.  It  is  clear  that,  being  at  the 
time  a  creditor  of  her  husband,  she  could  re- 
ceive payment  from  him  of  her  claim  against 
him,  and  that,  when  he  issued  and  delivered 
to  her  the  check  in  question,  he  intended  to 
give  her,  and  she  consented  to  receive,  in  pay- 
ment of  what  was  due  her  the  amount  to  his 
credit  in  the  Bank.  There  waa  then  an  as- 
signment made  to  her  of  his  credit  or  right  to 
that  amount,  and  she  held  the  check  for  a  valid 
consideration.  The  * 'giving  in  payment"  in 
Louisiana  is  an  act  by  which  a  debtor  gives  a 
thing  to  the  creditor,  who  is  willini?  to  receive 
it  in  payment  of  a  sum  which  is  due.  Rev. 
Civ.  Code,  art.  2655.  By  the  same  law,  tbat 
"giving  of  payment"  is  perfect  only  when  fol- 
lowed by  delivery.  Rev.  Civ.  Code,  art.  2656. 
In  the  transfer  of  credits,  the  delivery  takee 
place  between  transferrer  and  transfer^  by  the 
giving  of  the  title.  Rev.  Civ.  Code.  art.  264*. 
The  transferee  of  a  credit,  says  the  Code,  is 
only  possessed,  as  regards  third  persons,  after 
notice  has  been  given  to.  or  accepted  by.  the 
debtor,  that  the  transfer  had  taken  plaoe. 
Rev.  Civ.  Code,  art.  2648.  The  check  given 
by  Powell  to  his  wife  was  not  the  thing  given 
in  payment.  In  itself  it  was  a  worthlees  piece 
of  paper,  unless  filled,  signed  and  honored  «c- 
conding  to  the  purpose  in  view  by  the  parties 
concerned.  That  which  was  intended  to  be 
gi^ren  in  payment  was  not  any  money  in  bank 
of  Powell,  for  he  had  none  'there,  on  special 
deposit,  or  separate  and  apart  in  his  name, 
which  be  could  order  to  be  delivered  in  kind; 
but  was  his  claim  to  the  amount  standing  to 
his  credit  on  the  books  of  the  Bank,  and  which 
the  latter  owed  him  for  as  much  which  be  bad 
deposited  as  a  loan  with  it,  subiect  to  payment 
on  call.  It  has  therefore  been  frequently  held 
that  the  giving  of  a  check  for  an  antecedent 
debt  is  not  an  absolute  payment  and  eztin- 
gaishment  of  the  debt,  in  the  absence  of  an  ex- 
press a^eement  giving  it  that  effect.  Ordina- 
rily, it  IS  only  a  means  of  payment,  and  the  debt 
will  not  be  extinguisbea  unless  and  until  tbe 
check  is  paid.  2  Dan.  Neg.  Inst.  688;  8  Am.  & 
Eng.  Encyclop.  Law,  Cheeks,  218.  The  evi- 
dence shows  that  it  was  some  six  or  seven  days 
after  the  death  of  Powell  that  the  check  was  first 
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presented  to  the  Bank,  and  payment  asked, 
which  was  refused,  on  account  of  the  death. 
It  is  certain  that,  hefore  that  event,  the  Bank 
had  receiTed  or  accepted  no  notice  that  the 
check  had  heen  drawn,  or  that  the  credit  had 
been  transferred  either  from  Mr.  or  Mrs. 
Powell.  Surely,  had  the  check  heen  presented 
before  the  death,  it  could  and  would  have  been 
paid;  but  the  dominant  question  remains, 
whether,  after  that  event,  it  should  have  been 
honored. 

The  able  counsel  for  the  intervener,  well 
aware  of  the  tenderness  and  difficulty  of  the 
position  here,  savs:  '*The  sole  test  is  whether 
any  creditor  of  we  assig[nor,  or  any  other  as- 
signee, has  acquired  a  right  on  the  credit  trans- 
ferred." 'So  that  the  contention  is  narrowed 
down  to  the  solitarv  inquiry,  whether  or  not, 
at  the  moment  of  the  death,  any  creditor  of  the 
assignor,  or  any  other  assignee,  has  acquired  a 
right  on  the  credit.  It  is  clear  that  had  the 
check  been  presented  liefore  the  death,  but 
after  the  credit  had  been  drawn  against,  or 
validly  seized  by  judicial  authority,  in  satisfac- 
tion oi  an  undisputable  claim,  or  had  Powell 
become  a  judicially  declared  insolvent,  to  the 
Bank's  knowledge,  Mrs.  Powell  could  not  have 
been  paid  at  all,  oecause  there  would  have  then 
existed  no  claim  which  Powell  could  have 
enforced  against  the  Bank,  and  because  Mrs. 
Powell,  transferee,  could  have  had  in  the 
matter  no  greater  right  than  he  possessed. 
Now.  it  is  well  settled  in  the  jurisprudence  of 
this  State  that  the  rights  of  creditors  are  fixed 
at  the  debtor's  death,  and  that  no  one  can  subse- 
quently get  any  advantage  over  others.  It  is 
likewise  well  established  that  a  debtor's  proper- 
ty is  the  common  pledge  of  his  creditors. 
Under  those  lust  and  equitable  rules,  all  the 
titles  which  Powell  had  to  any  property,  stand- 
ing in  his  name,  not  devested  so  as  to  bind 
third  parties,  passed  to  his  succession,  repre- 
sen  tea  by  both  his  creditors  and  his  heirs,  if 
any  of  the  latter,  as  effectually  as  if  he  had 
made  a  voluntary  surrender,  which  had  been 
accepted.  Bev.  Civ.  Code,  art.  871;  Rev.  Stat 
§  1791.  The  intervener  nevertheless  claims 
that  under  the  settled  jurisprudence  of  this 
State,  as  the  sale  of  a  movable  or  the  transfer 
of  a  credit  may  be  perfected  as  to  creditors, 
after  declared  insolvency,  it  may  be  perfected 
after  death,  in  case  of  actual  insolvency  of  the 
succession,  and  the  creditors  and  heirs  are  then 
as  strictly  bound  by  the  obligations  of  the  de- 
ceased after,  as  they  were  before,  the  death. 
In  support  of  this  bold  proposition  reference  is 
made  to  three  cases,  viz. :  Campbell  v.  Slidell, 
5  La.  Ann.  374;  Nieolapulo  v.  Eis  Oreditovi, 
37  La.  Ann.  474;  HaU  v.  MulhaOan,  7  La. 
889. 

It  is  perfectly  true  that,  in  those  cases,  the 
purchasers  were  recognized  as  owners  of  prop- 
erty sold  before  the  cession  or  surrender,  al- 
though in  the  first  the  act  of  sale  of  an  interest 
in  real  estate  had  not  been  previously  recorded, 
and  in  the  others  delivery  or  possession  had 
not  followed  the  sale  of  the  movables  before  the 
declared  insolvency.  It  must  not  biB  forgotten 
that  we  are  not  presently  concerned  with  a 
sale,  but  with  a  "givhug  in  payment,"  and  that 
the  principles  which  govern  in  one  do  not  rule 
in  tne  other.  The  Code  distinctly  declares 
(Rev.  Civ.  Code,  art.  2656)  '*that  giving  in  pay 


ment  differs  from  the  ordinary  contract  of  sale, 
in  this:  that  the  latter  is  perfect  by  the  mere 
consent  of  the  parties,  even  before  delivery, 
while  the  giving  in  payment  is  made  only  by 
delivery."  It  also  says,  on  the  subject  of  the 
assignment  of  credits,  that  although  delivery 
takes  place  between  transferrer  and  transferee 
bv  the  giving  of  title  (Rev.  Civ.  Code,  art. 
3642),  the  transferee  is  only  poraessed,  as  re- 
gards third  persons,  after  notice  has  been 
given  to  the  debtor  of  the  transfer  having  taken 
place,  or  he  has  accepted  the  transfer  by  an 
authentic  act.    Rev.  Civ.  Code,  art.  2648. 

In  the  case  of  Gordon  v.  MueMer,  84  La. 
Ann.  604,  in  which  a  sum  to  the  credit  of  the 
defendant  was  claimed  by  tliree  parties, — (1) 
the  bank  in  which  the  deposit  had  been  made; 
(2)  another  bank  which  held  a  check  a^inst 
it,  which  had  been  presented  but  not  paid;  (8) 
a  creditor  who  had  attached  afti»r  the  present- 
ment of  the  check, — this  court  held  that  the 
first  claimant  was  not  entitled  to  it,  because  it 
would  not  plead  compensation  against  it;  that 
the  attaching  creditor  could  not  receive  it,  be- 
cause the  seizure  had  been  effected  too  late,  t.  e. , 
after  the  presentment;  and  the  court  allowed  the 
amount  to  the  bank  which  held  the  check,  be- 
cause the  check  had  operated  as  an  assignment, 
perfected  by  notice,  in  the  form  of  the  present- 
ment of  it.  In  thus  holding,  the  court  said: 
"Our  law,  differing  therein  from  the  common 
law,  distinctly  recognizes  the  assignability  of 
that  class  of  mcorporeal  rights  known  at  com- 
mon law  as  'choees  in  action,'  and  provides 
for  the  perfectibility  of  such  assignments  by 
notice  to  the  debtor,  and  entirely  independent 
of  his  consent  .  .  ." 

This  clearlv  recognizes  and  establishes,  in 
cases  of  checks  drawn  against  a  credit  in  bank, 
that,  although  the  check  may  be  an  assignment 
bj  the  drawer  in  favor  of  the  drawee,  that  as- 
signment is  perfect  and  absolute  as  to  third 
parties  only  when  the  check  has  been  pre- 
sented and  payment  asked,  even  independent 
of  the  consent  of  the  bank  on  which  drawn. 
It  is  the  settled  and  unbending  jurisprudence 
of  this  State  that  the  assignment  of  an  incorpo- 
real right  vests  only  an  Inchoate  title,  and  that 
until  notice  to  the  debtor  the  assignor's  interest 
may  be  seized  by  his  creditors.  2  Hen.  Dig. 
p.  1882,  Vin.  (b)  1.  The  law  considers  as  third 
persons  all  the  creditors  of  the  assignor  whose 
property  is  liable  to  them  till  a  complete  trans- 
fer and  tradition  to  the  assignee.  Coxy,  White, 
2  La.  426.  The  transfer  of  a  draft,  in  order  to 
be  binding  on  third  persons,  must  be  made  by 
delivery  of  the  draft  to  the  transferee,  and  by 
notice  to  the  debtor  of  the  transfer.  Hill  v. 
Eanney,  16  La.  Ann.  654;  Louq.  Dig.  p.  641, 
{b)  1.  Delivery  is  of  the  very  essence  of  a 
datian  en  paiement,  and,  in  such  cases,  every- 
thing doubtful  or  ambiguous  must  be  in- 
terpreted against  the  creditor.  Grows  v.  Steel, 
8  La.  Ann.  280.  Until  notice  of  the  transfer 
of  a  claim  has  been  riven  to  the  debtor,  such 
claim,  though  transferred,  is  liable  to  attach- 
ment by  the  creditors  of  the  transferrer.  Ool- 
ean  v.  P^toell,  82  La.  Ann.  521;  FrelUen  v. 
Witkoweki,  40  La.  Ann.  278.  When  Powell 
died,  all  his  rights  and  obligations  were  trans- 
mitted to  his  legal  representatives,  who  were 
apparently  his  creditors  (as  he  was  thoroughly 
insolvent),  and  his  hein,  if  any.    Rev.  Civ. 
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Code,  art.  871  et  nq.  Those  representatives 
acquired  by  his  death  something  besides  rights 
which  he  could  not  have  asserted  had  he  not 
died,  among  which  was  that  of  undoing  sea- 
sonably any  illegal  acts  done  by  him,  to  their 
injury,  even  by  resorting  to  parol  proof,  when 
he  would  have  been  estopped  or  required  to 
produce  only  by  written  evidence;  likewise 
that  of  resisting  the  efifect  of  a  mortgage  con- 
sented to  by  him,  but  not  recorded  before  his 
death  or  failure.  Rev.  Civ.  Code,  arts.  8862, 
8888.  It  will  not  do.  in  order  to  avoid  these 
propositions,  to  say  that  the  property  passed 
from  the  deceased  to  his  legal  representatives 
cum  onere,  because  that  is  a  begging  of  the 
question,  for  the  reason  that,  in  the  instant 
case,  under  the  special  provisions  of  our  law, 
the  giving  in  payment  was  an  absolute  nullity, 
as  regards  third  persons,  inasmuch  as  the  check 
had  not  been  presented,  or  no  notice  of  the 
transfer  of  credit  had  been  given,  before  the 
death. 

It  was  emphatically  held  in  the  celebrated 
case  of  Tate  v.  Hilbert,  2  Yes.  Jr.  112,  in  which 
the  Question  presented  related  to  the  effect  of 
the  death  of  the  drawer  of  a  check  presented 
after  his  demise,  that,  at  the  instant  of  the 
death,  the  title  vested  in  his  legal  representa- 
tives, and  bis  own  order  was  no  longer  com- 
petent to  withdraw  any  part  of  that  which  was 
DO  longer  bis  property.  The  French  authori- 
ties invoked  by  the  intervener  are  lo  the  effect 
that  the  notice  given  after  a  judicially  declared 
insolvency  is  or  no  avail;  also  that,  in  cases  of 
sale,  the  contract  may  be  perfected,  even  with- 
out previous  delivery  after  surrender;  also  that 
notice  may  be  given  after  death  in  cases  of  an 
acceptance  by  the  heirs  under  benefit  of  inven- 
tory; but  they  do  not  establish  authoritatively 
that,  in  cases  of  insolvent  successions,  the  title 
of  the  deceased  to  credits  given  in  payment 
does  not  vest  in  the  creditors,  as  in  cases  of 
judicial  surrenders.  It  is  to  be  noted  that, 
while  Rev.  Civ.  Code,  art.  2642  et  seq.,  were 
borrowed  from  the  French  Code,  the  subse- 
quent article  (Rev.  Civ.  Code,  art.  2656)  is  not 
to  be  found  in  it,  and  was  inserted  in  our  legis- 
lation, obviously  to  differentiate,  to  some  ex- 
tent, between  the  two  systems  in  this  respect. 
The  title  which  Mrs.  Powell  claims  to  hold  to 
the  credit  may  have  been  good  evidence  of  the 
transfer,  and  bindine,  without  notice  to  the 
Bank,  on  Powell  and  his  heirs;  delivery  being 
sufficient,  and  possession  not  being  essential  as 
to  them  {Hall  v.  MvlhoUan,  7  La.  889;  Lee  v. 
Cameron,  14  La.  Ann.  700;  Rev.  Civ.  Code, 
art.  2642);  but  as  to  third  persons,  creditors  be- 
ing such,  it  surely  was  barren  of  all  effect,  for 
the  reason  that  the  transfer  or  assignment  of 
the  credit  could  not,  under  our  law,  which 
differs  from  the  common  law,  have  bound 
them,  unless  notice  to  the  debtor,  the  Bank, 
had  been  duly  and  seasonably  given,  or  be  had 
acknowledged  them  before  the  death.  Rev. 
Civ.  Code,  art  2648.  Delivery  is  one  thin^, 
and  suffices  In  one  instance.  Possession  is 
another,  and  is  essentiallv  required  in  another. 

While  ruling  as  we  do,  we  are  not  to  be 
understood  as  holding  that  the  death  of  Powell 
revoked  the  check  delivered  by  him  .to  his 
wife,  who  is  not  a  third  person,  for  the  assi^- 
ment  thereby  made  is  binding  between  him 
and  her,  nor  as  holding  that  a  third  person 
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holding  it  would  not  be  entitled  to  col- 
lect it.  What  we  decide  is  simpl  v  that  sodi 
assignment  not  having  been  notmed  before 
his  death,  he  dyinff  thoroughlv  inaolveot,  a 
change  has  taken  place  as  to  the  title  of  the 
credit,  which,  at  the  moment  of  deattu  hii 
passed  to  the  mass  of  his  creditors,  who  are 
third  parties,  not  bound  without  notice  of  the 
assignment;  consequently  that,  by  such  chsDR, 
Powell  was  dispossessed  for  the  benefit  of  oil 
creditors,  and  that  his  order  to  pay,  given  te- 
fore  his  death,  cannot  be  executed  as  to  tbem 
after  that  event  has  occurred.  Had  be  did 
solvent,  quite  a  different  stale  of  things  wooM 
be  presented,  and  this  case  would  not  hxn 
arisen;  for  it  would  have  been  immaterial  to 
the  heirs,  as  the  debt  existed,  with  what  mooej 
it  would  have  to  be  paid.  It  therefore  foDo«a 
that,  as  the  check  was  not  presented,  paid  or 
certified  before  the  death,  or  that  notice  of  the 
transfer  of  the  credit  has  been  given  after  that 
same  event,  a  change  in  the  title  then  occurred, 
and  that  the  transfer  is  barren  of  effect  as  to 
the  creditors  of  the  insolvent  assignor;  that  the 
credit  belones  to  his  succession;  and  the 
amount  which  the  Bank  owes,  as  standing  in 
Powell's  name,  must  be  paid,  not  to  the  inter- 
venor,  but  to  the  administrator  of  his  saooes- 
sion,  for  distribution  according  to  law.  The 
district  court  thought  that  the  credit  had  not 
been  transferred  so  as  to  prevent  the  legal  rep- 
resentatives of  Powell  from  acquiring  title  to 
it,  and,  in  so  finding,  it  has  correctly  applied 
the  law  to  the  facts. 
JfidgmeTU  affirmed. 

Feaner*  J.,  dissenting: 

The  value  of  le^l  principles  consists  in  their 
practical  application.     We  have  held  that  i 
check  operates  as  an  assignment  of  the  fund 
upon  which  it  is  drawn,  perfect,  as  betweeo 
the  drawer  and  payee,  from  the  moment  of 
deliverv,  and  binding  on  the  bank  as  soon  as  it 
is  notified  thereof  bv  the  presentment  of  the 
check.     Gordon  v.  Mtiehler,  84  La.  Ann.  604; 
Dan.  Keg.  Inst  §§  1688,  1648.    This  entirely 
removes  the  case  from  the  application  of  those 
authorities  which  are  based  on  the  contrary 
principle,  that  a  check  is  a  mere  mandate,  rev- 
ocable by  the  drawer,  and  not  binding  on  the 
bank  until  accepted  by  the  latter.   All  autboci- 
ties,  which  hola  the  view  taken  by  this  court* 
aeree,  as  a  logical  consequence,  that  the  death 
of  the  drawer  operates  no  change  in  the  righta 
of  the  parties.    Mr.  Morse  saya:     "It  is  pe^ 
fectly  clear  that,  where  a  check  operates  as  an 
assignment,  the  death  of  the  drawer  wHl  noi 
revoke  it.    Whether  it  be  with  or  without  odd- 
sideration,  a  right,  once  vested,  cannot  be  de- 
vested by  the  death  of  the  party  from  whom  It 
was  acquired."    Morse,  Banks  and  Banking. 
g  400.    Mr.  Daniel  says:    *'The  idea  that  tht 
death  of  the  drawer  of  a  check,  given  to  a 
payee  for  value,  operates  a  revocation.  Is,  ask 
seems  to  us,  a  total  misconception  of  tbe  law. 
.    .    .    The  drawer  is  deemed  the  principal 
debtor,  and  it  is  anomalous  to  hold  that  hii 
death  in  any  wise  lessens  his  obligatloos.  or 
the  riebt  of  the  bank  to  pay  it,  when  grren  for 
value/'    Dan.  Neg.  Inst.  §  16186,   axMi   tndt. 
Prof.   Parsons  takes  the  same  view:     ''Thi 
right  on  the  part  of  the  drawee  to  complete 
the  assignment  would  seem  to  be  a  piUacy 
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of  his  own,  and  it  Is  somewhat  difficult  to  see 
how  the  death  of  the  drawer  can  affect  it." 
SParaoDs,  Notes  and  Bills,  287,  noU.  In  the 
caw  of  Gordon  v.  Muehier,  above  cited,  we 
aasimilsted  a  check  to  the  transfer  or  assign- 
ment of  an  incorporeal  right,  saying:  **  It 
will  not  be  disputed  that  a  written  order  by  a 
creditor,  addressed  to  a  debtor,  directing  him 
to  pay  to  a  third  person  a  debt  due  to  the 
former,  acoompanied  by  due  notice  to  the 
debtor,  would  comply  with  all  the  require- 
ments imposed  by  our  Civil  Code,  arts.  2641^- 
2654,  for  the  valid  giving  of  title,  delivery 
and  complete  assignment  of  the  credit  or  incor- 
poreal nght  referred  to  in  the  order.  The 
check,  its  presentation,  protest  and  the  written 
notice  herein  given,  unequivocally  fulllll  all 
these  reonirements."  If  the  death  of  the 
drawer  of  the  check  would  operate  to  destroy 
the  right  of  the  payee  to  perfect  his  assign- 
ment by  giving  notice  to  the  bank,  the  death 
of  the  assignor  of  any  other  incorporeal  right 
would  have  a  like  effect.  There  is  certainly 
00  authority  for  such  a  proposition  in  our  juris- 
prudence; and  the  French  courts  and  commen- 
tators agree  that  the  death  of  the  assignor  of 
ao  incorporeal  ri&ht  has  no  such  effect,  and 
that,  notwithstanding  the  same,  the  assignee 
preserves  intact  his  nght  to  perfect  his  asSgn- 


ment  by  giving  notice  to  the  debtor.  Journal 
du  Palais,  1887,  1,  p.  481;  Id.  1841,  2,  p.  715; 
24  Laurent.  No.  494;  4  Aubiy  &  R.  p.  429. 
A  reference  to  these  authorities  will  show  that 
all  the  reasons  assigned  in  the  majority  opin- 
ion, touching  the  intervention  of  the  rights  of 
creditors  as  resulting  from  the  death,  etc.,  are 
considered  and  disposed  of.  They  also  refer 
to  article  8862  of  our  Code  (Code  Kap.  2146), 
which  refuses  effect  to  mortgages  inscribed 
after  the  death,  as  declaring  an  exceptional 
principle  not  to  be  extended  beyond  its  terms, 
and  hold  that  the  failure  to  make  such  pro- 
vision, with  reference  to  notice  of  assigoment 
of  incorporeal  rights,  exempts  the  latter  from 
a  like  regulation.  I  do  not  think  the  pro- 
visions of  our  law  on  the  subject  of  giving  in 
payment  have  any  application.  They  apply 
to  the  giving  in  payment  of  things  other  than 
money.  A  check  is  an  order  for  the  payment 
of  money,  and  is  a  mere  vehicle  or  process  for 
affecting  a  payment  in  money.  Moreover,  I 
think  thCvdelivery  referred  to  in  article  2656  is 
the  delivery,  as  between  the  transferrer  and 
transferee,  which,  under  article  2642,  takes 
place  "by  the  giving  of  title."    I  dissent. 

Petition  for  rehearing  overru]e<^ 
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PftyaMBt  of  stock  sabacriptionfl  amount- 
ing to  $SOQ,000  by  a  bond  for  title  to  land  on  which 
only  |S,000  had  been  paid,  and  which  was  worth 
DO  more  than  the  subscribers  had  agreed  to  pay 
for  it,the  company  assamlng  the  purchase-money 
Dotea,  leaves  the  subsoribeis  liable  to  creditors 
of  the  corporation  for  the  difference  between  the 
actual  vahM  of  their  interest  in  the  land  and  the 
amount  of  their  subeortptions  where  the  State 
Gcmstltution  prohibits  the  issue  of  stock  except 
for  money  or  property  actuaUy  received,  and 
atatntes  require  payments  by  property  to  be  at 
its  money  value. 

(May  1,1801.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Jefferson  County 
sostaining  demurrers  to  a  bill  filed  to  collect  a 
corporation  debt  from  stockholders  whose 
stock  subscriptions  were  alleged  to  remain  un- 
paid.   Recerded, 

The  facts  are  stated  in  the  opinion. 

ifr.  AlozAnder  T.  London,  for  appel- 
lant: 

Subscriptions  to  the  capital  stock  of  a  cor- 
poration constitute  a  trust  fund  for  the  benefit 
of  creditors,  which  neither  the  corporation. 


nor  its  directors,  can  dispose  of  or  waste  to 
their  prejudice,  and  any  agreement  to  that  ef- 
fect is  void  aeainst  creditors. 

Smith  v.  auekabee,  58  Ala.  191;  Montgom- 
ery db  W,  P,  R,  Co.  V.  Branch,  69  Ala.  189; 
Sanger  ▼.  Uptm,  91  U.  8.  60,  28  L.  ed.  222; 
SoaviU  V.  Thayer,  105  U.  8.  148, 26  L.  ed.  968. 

Creditors  may  enforce  this  liability. 

Taylor,  Priv.  Corp.  660;  Cook,  Stock  and 
Stockholders,  §  42;  Smith  v.  Huekabee  and  Sco- 
viU  V.  Thayer,  eupra. 

Where  property  is  traosferred  in  payment  of 
subscriptions,  it  must  be  at  its  fair  cash  value. 

1  Morawetz,  Priv.  Corp.  §§  425-428;  2  Mora- 
wetz,  Priv.  Corp.  g  825,  and  cases  cited;  Weth- 
erbee  v.  Baker,  85  N.  J.  Eq.  501,  518;  Taylor, 
Priv.  Corp.  §S  545,  701  et  eeq,;  Osgood  y,  Kina, 
42  Iowa,  478;  Jackaon  v.  Traer,  64  Iowa,  4TO, 
477;  Bailey  v.  Pitteb^irg  d  C.  O.  C.  d  C.  Co. 
69  Pa.  834;  Code  1876.  §  1805;  Cook,  Stock 
and  Stockholders,  gg  44.  47,  48. 

Where  the  over-valuation  of  land  or  property 
transferred  in  payment  of  stock  subscriptions 
is  so  great  as  to  bear  evidence  on  its  face  that 
it  was  intentional  and  fraudulent,  the  court 
will  hold,  unless  the  transaction  is  reasonably 
explained,  that  there  is  no  question  of  fact,  but 
as  a  matter  of  law  the  over-valuation  was 
fraudulent. 

Cook,  Stock  and  Stockholders,  §  34,  p.  81; 
Boynton  v.  Hatch,  47  N.  Y.  225;  Lake  Sfjpe- 
riot  Iron  Co,  v.  Brexd,  90  N.  Y.  87;  Brockicay 
V.  Ireland,  61  How.  Pr.  372;  Boynton  v.  An- 
drews, 68  N.  Y.  98, 


NonL—Tfaat  creditors  may  compel  a  stockholder  I  Mills  (Iowa)  5  L.  B.  A.  661;  First  Nat.  Bank  v.  Gus- 
to pay  in  the  full  value  of  his  stock  subscription,  I  tin-Minerva  Gonsol.  Min.  Co.  (Minn.)  6  L.  R.  A.  076; 
see  natee  to  Minneapolis  Threshing  Mach.  Ck).  v.  I  Cartwright  v.  Dickinson  (Tenn.)  7  L.  R.  A.  706. 
IkiTis  (Miim.)  3  L.  R.  A.  7W;  Boulton  Ourbon  Co.  v. ' 
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Tbe  rule  by  which  it  is  to  be  determined 
whether  the  payment  is  fraudulent  or  not  is 
the  same  as  would  apply  in  the  purchase  of 
property. 

Bump,  Fraud.  Conv.  44;  Hoot  v.  8orreU,  11 
Ala.  886;  Prasaer  7.  Eenderton,  11  Ala.  484; 
0<rrdon  v.  Ihoeedy,  71  Ala.  201^-218. 

Stock  issued  must  be  based  on  a  valuable 
consideration;  that  is,  the  stock  should  repre- 
sent tbe  fair  value  of  assets  received. 

Const,  art.  14,  §  6;  FCtzpatriek  v.  Dispatch 
Jhib.  Co.  88  Ala.  604;  Williams  v.  Evans,  87 
Ala.  725;  Emng  v.  Oraville  Min,  Co,  56  Cal. 
649. 

A  subscription  of  *'real  property"  is  not 
"discharged  by"  the  transfer  to  the  corpora- 
tion of  the  right  to  a  conveyance  of  property 
upon  payment  of  the  purchase  money. 

Qoodlett  V.  Hansen,  66  Ala.  151;  2  Addison, 
Cont.  8th  ed.  p.  890;  Bailey  sr,  Pittsburg  d  C.  O. 
C.  d  C.  Co.  supra. 

Where  a  stockholder  fails  to  deliver  property 
of  the  value  of  his  subscription  in  discharge  of 
it,  he  is  liable  for  the  subscription  in  money, 
and  creditors  may  subject  him  to  this  liabili^. 

Boynton  v.  Batch,  supra;  Schenck  v.  An- 
drewa,  57  N.  Y.  138;  BoynUm  v.  Andrews, 
supra;  Douglass  v.  Ireland,  75  N.  Y.  100; 
Endlich,  Interpretation  of  Statutes;  Bedsole  v. 
Peteri,  79  Ala.  186. 

As  against  creditors  a  corporation  cannot  re- 
lease stockholders  from  any  part  of  their  sub- 
scriptions to  capital  stock,  and  an  agreement 
to  accept  less  than  the  full  amount  of  the  sub- 
scription in  money  or  property,  while  binding 
on  the  corporation,  is  void  so  far  as  it  injuri- 
ously affects  creditors. 

Seovill  V.  Thayer,  105  U.  S.  148,  154,  26  L. 
ed.  968,978;  Sawyer  y.  Hoag,  84  U.  S.  17  Wall. 
610,  21  L.  ed.  781;  Wood  v.  2>um97i^,  8  Mason, 
808. 

Messrs.  Garrett  A  Underwood  for  ap- 
pellee. 

Walker»  J.,  delivered  the  opinion  of  the 
court: 

The  bill  was  filed  by  the  Elyton  Land  Com- 
pany as  a  judgment  creditor  of  the  Birming- 
ham Warehouse  &  Elevator  Company,  a  cor- 
poration, and  its  purpose  is  to  secure  the  pay- 
ment of  the  judgment  by  the  enforcement  of 
the  alleged  unsatisfied  liability  of  the  individ- 
ual defendants  as  original  subscribers  to  the 
stock  of  the  defendant  corporation.  It  is 
averred  that  said  individual  defendants  pretend 
that  they  have  discharged  and  satisfied  their 
liability  as  such  subscribers,  but  it  is  alleged 
that  the  transaction  whereby  it  was  attempted 
to  discharge  that  liability  is  merely  colorable, 
and  is  void  as  against  the  creditors  of  said  cor- 
poration, and  that  said  subscribers  are  liable 
to  pay  in  money  the  amount  of  their  said  sub- 
scriptions, or  so  much  thereof  as  is  necessary 
to  satisfy  said  judgment.  The  following  is  the 
substance  of  the  case  stated  by  the  bill : 

On  the  9th  day  of  March,  1887,  the  Elyton 
Land  Company  executed  and  delivered  to  de- 
fendant J.  A  van  Hoose,  as  trustee  for  the 
Birmingham  Warehouse  &  Elevator  Company, 
a  corporation  then  in  process  of  organization, 
its  bond  of  title  for  two  blocks  of  land  near  the 
City  of  Birmingham,  to  be  paid  for  at  the 
price  of  $58,000.  Said  Van  Hoose  paid  to  the 
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Elyton  Land  Company  $5,000  on  the  eieca- 
tion  and  delivery  of  the  bond  for  title,  by  tbe 
terms  of  which  it  was  provided  that  he  wis  to 
execute  a  transfer  and  conveyance  of  hia  zi^U 
and  interests  thereunder  to  the  Birmingiiftin 
Warehouse  &  Elevator  Company,   upon  iis 
organization,  and  ,that  that  Company  sboaM 
ma^e  its  nine  notes  for  the  balance  of  the  por- 
chase  money  to  the  Elyton  Land  Compasy, 
said  notes  to  be  each  for  $5,888.88,  bearing  in- 
terest from  August  20, 1886,  payable,  respect- 
ively, at  1,  2,  8.  4,  5,  6.  7,  8   and  9  yean 
from  that  date.    On  the  19th  day  of  Febnurr, 
1887,  said  Van  Hoose  and  the  other  indinddiil 
defendants,  Johnston,  Sage  and  McLester.  filed 
their  petition  in  the  office  of  the  probate  judge 
of  Jefferson  County  for  the  organization  u  a 
corporation  of  the  Birmingham  Warehouse  k 
Elevator  Company,  the  capital  stock  of  whicb 
was  to  be  fixed  at  $250,000,  to  be  divided  hito 
2,500  shares  of  $100  each.    On  tbe  same  day  a 
commission  was  issued  to  said  Van  Hoose, 
Johnston,  Sage  and  McLester,  conatitutingtbem 
a  board  of  oorpotators,  and  authorizing  them 
to  open  books  of  subscription  to  the  capital 
stock  of  the  proposed  corporation.    On  tbe 
11th  day  of  March,  1887,  said  board  of  oorpon- 
tors,  over  their  signatures,  reported  and  certi- 
fied to  said  probate  judge  that  on  tbe  9tb  day 
of  March,  1887,  thev  had  opened  books  of  sub- 
scription to  the  stock  of  said  proposed  corpora- 
tion, and  that  they  had  each  subscribed  for 
500  shares,  "subscribed  through  James  A.  Van 
Hoose,  trustee  for  the  subscribers,  and  pi^yable 
in  real  property  near  the  City  of  Birmingbam, 
...    of  the  money  value  stated  in  s^ 
subscription  of  $250,188.88,  subject  to  the  un- 
paid purchase  money  due  to  the  Elvton  Land 
Company,  amounting  to  $50,188.88,  the  pay- 
ment of  which  is  to  be  assumed  by  said  <>>m- 
pany,  said  lands  being  fully  described  in  Uie 
bond  for  titles  of  the  Elyton  Land  CompaDj 
to  said  James  A.  Van  Hoose,  tniatee,  dated 
March  9,  1887,  which  said  trustee  la  to  ooofey 
to  said  Company  in    payment  of   said  two 
thousand  shares  of  stock."  and  Van  Hoose, 
Johnston  and  McLester  each  subscribed  for  one 
share,  payable  in  money.    Said  oorporaton 
further  reported  that  on  the  organizatioo  of 
said  Company  said  Van  Hoose,  Johnaton,  Sage 
and  McLester  were  present,  and  each  mprt- 
sented  in  person  501  shares  in  stock;  that  eac^ 
of  said  persons  was  elected  a  director  of  said 
corporation,  and  that  the  board  of  dixednn 
elected  Van  Hoose  as  president  and  McLealer 
as  treasurer  and  secretary  of  the  corporatioii. 
It  was  further  reported  and  certiflea  bj  tte 
corporators  that  on  the  10th  day  of  March,  1697, 
after  the  organization  of  said  Company,  all  tbe 
capital  stock  thereof  payable  in  noonej  waa 
paid  to  the  treasurer,  and  all  the  property  aaV 
scribed  was  delivered  to  hiuL     The  sobecrip- 
tions  were  made  as  reported,  and  certified  br 
the  corporators.    It  was  not  true  at  the  tfane  A 
the  filing  of  the  bill,  or  when  tbe  aubacrlptioBa 
were  made  and  reported,  that  said  land  waa  oC 
the  money  value  of  $200,000.    The  prioe  QaawA 
in  said  bond  for  title~$58.000— was  at  ite 
time  of  said  subscription  the  full  money  vataa 
of  said  land  when  sold  on  long  credit.    Said  Yaa 
Hoose,  Johnston,  Sage  and  McLester  well  knev 
that  said  land  was  not  worth,  nor  waa  it  of  te 
money  value  of,  $200,000,  or  anything  i 
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8QI11.  Af ier  said  subscrlptioDs  were  made,  and 
after  said  Birmingham  Warehouse  &  Elevator 
Company  was  organized,  said  Van  Hoose  in- 
dorsed to  it  said  oond  for  title,  and  said  Com- 
pany executed  its  nine  promissory  notes,  as  by 
the  terms  of  the  bond  for  title  it  was  provided 
it  should  do ;  and  said  Van  Hoose,  Johnston, 
Sage  and  McLester  now  claim  that  the  assign- 
ment of  said  bond  was  a  discharge  and  satis- 
faction of  said  subscription  of  |dOO,000,  which 
has  not  been  otherwise  paid.  It  is  this  trans- 
action which  the  biU  alleges  is  merely  color- 
able and  is  void  as  andnst  the  creditors  of  said 
corporation.  Only  $6,000  has  been  paid  on 
account  of  said  purchase  money.  The  Elyton 
Land  Company  has  recovered  Judgment  against 
said  Birmingham  Warehouse  &  Elevator  Com- 
pany on  two  of  said  notes.  That  Judgment  re- 
mains unsatisfied,  and  said  corporation  has  no 
property  out  of  which  it  could  be  satisfied  by 
execution. 

Each  of  the  individual  defendants  demurred 
to  the  bill  upon  the  following,  among  other, 
grounds :  (1)  That  the  bill  on  its  face  shows 
tnat  the  complainant  has  no  right  to  the  relief 
therein  prayed  because  it  shows  that  this  de- 
fendant owes  nothing  to  the  Birminffham 
Warehouse  A  Elevator  Company,  either  m  un- 
paid subscriptions  for  stock  or  otherwiBe ;  (2) 
because  said  bill  alleges  no  facts  which  render 
this  defendant  liable  personallv  in  any  way 
for  the  alleeed  debt  mentioned  therein  as  due 
from  said  Birmingham  Warehouse  &  Elevator 
Company  to  the  complainant ;  and  (8)  because 
aaid  Dill  shows  that  this  defendant  subscribed 
for  stock  in  said  Bfarmingham  Warehouse  A 
Elevator  Company,  payable  in  property,  at  a 
valuation  mentioned  in  said  subscription,  which 
property  has  been  delivered  and  received  in 
xuU  payment  for  said  stock ;  and  said  bill  fails 
to  show  that  said  property  was  over-valued  un- 
reasonably, intentionally  and  fraudulently,  or 
that  the  defendant  has  made  a  profit  from  the 
stock  so  subscribed  and  taken  by  him.  A  de- 
cree was  rendered  sustaining  the  demurrers  as 
to  the  grounds  here .  mentioned.  The  appeal 
is  from  that  decree. 

On  the  averments  of  the  bill  it  is  to  be  taken 
as  true  that  the  property  which  was  received 
by  the  corporation  as  full  pavment  of  the  stock 
subscription  was  worth  only  $5,000,  the  amount 
which  had  been  paid  on  the  bond  for  title.  It 
follows  that  the  decree  of  the  chancery  court 
inTolTes  the  assertion  of  the  validity  as  against 
the  creditors  of  the  corporation  of  the  pay- 
ment of  a  stock  subscription  of  $200,000  by 
the  tmnsfer  to  the  corporation  of  property 
worth  only  $5,000.  In  reviewing  this  deter- 
mination regard  is  to  be  had  to  certain  constitu- 
tional and  statutory  provisions  which  are  to  be 
construed  and  applied  in  the  light  of  settled  prin- 
ciples governing  the  relations  of  stockholders 
to  the  corporation  of  which  they  are  members, 
and  to  the  creditors  thereof.  By  the  Constitu- 
tion of  1875  it  was  provided  that  "no  corpora- 
tioa  shall  issue  stock  or  bonds,  except  for 
money,  labor  done,  or  money  or  property 
actually  received  ;  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void  ;"  and  that 
"duesfrom  private  corporations  shall  besecured 
by  sucb  means  as  may  be  prescribed  by  law, 
hat  in  no  case  shall  any  stockholder  be  indi- 
vidaaOy  liable  otherwise  than  for  the  unpaid 
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stock  owned  by  him  or  her."  Sections  6,  8, 
art.  14,  of  the  Constitution.  Prior  to  the  adop- 
tion of  the  present  Constitution  each  stockholder 
in  any  corporation  was  liable  to  the  amount 
of  stock  held  or  owned  by  him,  the  law  im- 
posing a  liability  not  only  to  the  extent  that 
the  stock  was  unpaid,  but  for  an  additional 
sum  equal  to  the  amount  of  such  stock.  Sec- 
tion 8,  art.  18,  of  the  Constitution  of  1889;  sec- 
tion 1760,  Rev.  Code  1887;  MeDanneU  v. 
Alabama  Q,  L.  In»,  Co.  85  Ala.  401. 

Before  the  creation  of  this  additional  liability 
the  stock  and  other  property  of  a  private  cor- 
poration was  regarded  and  treated  in  a  court 
of  eouity  as  a  trust  fund  for  the  payment  of 
the  aebto  of  the  corporatioD,  and  in  the  event 
of  the  insolvency  of  the  corporation  unpaid 
stock  subscriptions  could  be  condemned  for  the 
satisfaction  of  the  creditors ;  and  said  addition- 
al liability  was  a  mere  increase  of  the  security 
for  the  payment  of  the  corporate  debt.  Smith 
V.  Hu4!kabee,  58  Ala.  191. 

While  corporate  creditors  were  secured  by 
this  special  liability  existing  in  their  favor 
there  was  no  direct  constitutional  or  general 
statutory  prohibition  against  the  abuse  of  cor- 
porate powers  by  the  issue  of  stock  not  in  good 
faith  representing  the  value  of  money,  senrioe 
or  property  actually  contributed  to  the  corpor- 
ate enterprise ;  ancl  the  general  Incorporation 
Law  then  in  force  contained  no  requirements 
as  to  the  mode  of  subscribing  for  stock,  or  as 
to  how  the  subscription  liability  should  be 
satisfied.  Code  1867,  chaps.  8,  4,  title  2.  pt. 
2.  The  dancers  to  which  corporate  creditors 
were  exposed  by  the  absence  of  such  regula- 
tions were  obviated  by  the  provisions  for  said 
additional  liabilitv.  When  those  provisions 
were  repealed  by  tne  Constitution  of  1875  there 
was  an  obvious  necessity  of  providing  that  the 
trust  fund,  the  remainiuff  securitv  for  corpor- 
ate creditors,  should  exist  as  a  thing  of  sub- 
stance, and  that  the  liability  for  unpaid  stock 
should  not  be  merely  illusory.  This  necessity 
was  not  overlooked.  The  former  legislative 
policy  of  securing  corporate  creditors  by  mak- 
ing the  stockholders  liable  to  them  in  amounts 
over  and  above  what  they  could  be  called  up- 
on to  pay  on  their  stock  subscriptions  gave 
place  to  a  new  policy,  the  aim  of  which  was 
to  afford  proper  security  to  persons  dealing 
with  corporations  by  prohibiting  the  issue  of 
stock  except  for  value  received  by  the  corpor- 
ation, and  by  providing  definite  regulations  for 
the  payment  of  stock  subscriptions  in  money, 
or  in  labor  or  property  at  its  money  value. 
This  new  policy  is  evidenced  generally  by  sec- 
tion 6,  art.  14,  of  the  Constitution,  quoted 
above,  and  particularly  as  to  manufacturing, 
mining,  immigration  and  industrial  business 
corporations,  by  section  1805  of  the  Code  of 
1876,  which  provides  that  "all  subscriptions 
to  the  capital  stock  of  any  company  organized 
or  proposed  to  be  orninized  under  the  provis- 
ions of  this  article  shall  be  made  payable  in 
money,  or  in  labor  or  property  at  its  money 
value,  to  be  named  in  the  list  of  subscriptions: 
and  in  case  of  a  failure  to  perform  the  labor, 
or  deliver  the  property,  according  to  the  terms 
of  the  subscription,  the  money  value  thereof 
as  named  in  the  list  of  subscription  shall  be 
paid  by  the  subscribers."  These  enactments 
are  not  for  the  benefit  of  corporate  creditors 


810 


Alabama  Sxtfbbmr  Coukt. 


Mat.. 


alone.  The  policy  evidenced  thereby  bean 
upon  the  relations  of  corporations  to  the  public 
and  upon  the  relatioDs  oi  stockholders  to  each 
other,  to  the  corporation  and  to  its  creditors. 

This  court  has  not  heretofore  had  occasion 
to  pass  upon  the  question  as  to  the  effect  of  these 
proTisioDs  upon  the  rights  of  corporate  cred- 
itors. The  effective  operation  of  the  constitu- 
tional provision  in  other  connections  has  been 
recognized  in  several  cases. 

In  Fitzpatriek  v.  Dispaieh  Pub.  Co.,  83  Ala. 
604,  it  was  held,  at  the  Instance  of  an  object- 
ing stockholder,  that  under  the  constitutional 
and  statutory  provisions  a  corporation  with  a 
paid-up  capital  of  $10,000  has  no  authority  to 
double  its  capital  stock  and  distribute  the  new 
stock  among  its  stockholders  as  a  stock  divi- 
dend, on  the  mere  statement  that  its  capital 
stock  ''has  been  invested  in  property  which 
has  more  than  doubled  in  value,  and  is  now 
worth  $20,000  over  and  above  all  liabilities;" 
and  an  injunction  was  issued  to  restrain  and 
enjoin  the  corporation  from  carrying  into 
effect  a  resolution  which  had  been  adopted  by 
the  stockholders  for  the  issue  and  distribution 
of  such  new  stock.  In  the  course  of  the  opin- 
ion it  was  said:  *'  Let  us  not,  by  timid  inter- 
pretation, impair  the  strength  of  this  bulwark, 
erected  bv  our  constitution  makers  against  the 
frauds  which  have  become  the  reproach  of  the 
age  we  live  in." 

In  Wiliiama  v.  Shans,  87  Ala.  725,  6  L.  R 
A.  218,  it  was  held  that  relief  could  not  be 

S anted  on  an  executory  contract  to  pay  for 
e  transfer  of  a  subscriber's  right  under  a 
stock  subscription  wherebv  it  was  provided 
that  the  corporation  to  be  formed  should  issue 
"flvedolUirB  of  stock  for  one  dollar  of  sub- 
scription." The  stock  had  not  been  issued 
when  the  contract  in  suit  was  made.  The 
court  said:  "  A  contract  which  contemplates 
the  violation  of  a  statute  or  a  constitution  as  a 
mode  of  executing  such  contract  is  fllegal 
and  void.  .  .  .  One  of  the  purpoees  of  this 
clause  of  the  Ck>nstitution  was  to  itrotect  the 
public,  as  well  asstockhoklers,  against  spurious 
and  worthless  stock  by  the  process  of  water- 
ing; in  other  words,  from  fraudulently  issuing 
and  putting  on  the  market  fictitious  corporate 
stock,  which  is  based  on  nothing  valuable  as  a 
consideration  for  its  issue.  It  is  greatly  to  the 
interest  of  the  public  that  the  poUcnr  of  this 
provision  should  be  enforced."  In  hBratm  v. 
J<mph  (Ala.),  decided  during  the  present  term, 
and  reported  in  8  So.  Rep.  788,  the  bill,  to 
which  a  demurrer  was  overruled,  was  filed  by 
a  stockholder  to  secure  the  cancellation  of  cer- 
tain certificates  of  stock  issued  to  another 
stockholder,  on  the  ground  that  the  stock  so 
issued  was  fictitious,  and  that  its  issue  was  in 
violation  of  the  Constitution  and  the  statute 
law  of  the  State.  It  was  alleged  that  certain 
stock  was  paid  for  in  full  by  conveying  to  the 
company  thirty-nine  acres  of  land  at  an  agreed 
price  and  valuation  of  $187  per  acre,  when 
the  land  was  not  worth  more  than  $26  per 
acre:  tnat  afterwards  the  capital  stock  of  the 
company  was  doubled,  and  without  further 
connderation  than  the  thirty-nine  acres  of  land 
the  amount  of  stock  issued  therefor  was 
doubled.  The  contention  was  in  regard  to 
this  latter  issue  of  stock.  It  was  alleged  that 
the  excessive  valuation  of  the  land  was  made 
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knowingly,  willfully  and  with  the  fraudulent 
intent  or  faaving  the  fictitious  stock  in  ques- 
tion issued  in  violation  of  law.  On  tliese 
averments  it  was  held  that  the  stock  in  ques- 
tion was  issued  in  violation  of  section  IMS  of 
the  Code  of  1886,  and  of  section  6,  art  14,  of 
the  Constitution.  It  is  to  be  observed  that  the 
respective  requirements  of  section  1806  of  the 
Code  of  1876  and  section  1663  of  the  Code 
of  1886,  as  to  how  stock  subecriptioos  shall 
be  payable,  differ  in  this:  that  the  foraier 
requires  the  subscriptions  to  be  made  payable 
in  money,  or  in  labor  or  property  at  its  motiey 
value,  to  be  named  in  the  list  of  subscriptioD; 
while  the  latter  provided  that  all  subscriptioiis 
must  be  payable  in  money;  but  the  commis- 
sioners may  receive  subscriptions  pajrable  in 
money,  the  subscriber  having  the  privil^e  of 
discharging  the  same  by  the  rendition  of  stipu- 
lated necessary  services,  or  the  performance  of 
stipulated  necessary  labor  for  the  corpc»atioD,at 
the  reasonable  value  of  such  services  or  labor, 
or  in  property  at  the  reasonable  value  therein. 
It  does  not  seem,  however,  that  the  variatioBS 
in  the  terms  of  these  two  Statutes  are  socii  that 
the  fact  that  the  stock  subscription  was  made 
under  the  one  or  the  other  of  tbem  woold 
make  any  substantial  difference  in  the  right  of 
a  stockholder  to  object  to  the  issue  of  other 
stock  representing  property  received  Inr  the 
corporation  at  an  excessive  and  fraudnlest 
overvaluation.  In  the  case  last  cited  it  was 
suggested  that  stockholders  who  knowing 
and  intentionally  have  subscribed  and  paid 
for  stock  with  property  upon  a  fictititiaas 
valuation  are  liable  to  creditors  as  stockliolden 
who  have  not  paid  up  in  full  for  their  ttUxk: 
but  the  question  of  such  liability  was  not  pre- 
sented in  that  case. 

In  Tuttoiler  v.  Tu$eaUom  C.  l.  db  L,  0»..  88 
Ala.  891,  several  questions  that  mli^t  arise 
from  the  issue  of  stock  for  property  taken  at 
a  palpably  excessive  valuation  were  stated,  hot 
not  decided.  It  is  plain  from  this  review  of 
the  decisions  that  the  constitutional  and  stato- 
tory  provisions  in  question  are  treated  as  ef- 
fectual to  prevent  the  courts  from  lending 
their  aid  for  the  enforcement  of  anv  contnot 
or  obligatk>n  the  execution  of  which  mvolveB  a 
disregud  of  those  regulations,  and  that,  so  far 
as  they  are  appropmte  for  the  protectioB  of 
stockholders  from  improper  discriminations 
in  accepting  payments  for  stock,  those  reco- 
ktionsare  accorded  such  effect  and  operatfcn 
as  to  fully  accomplish  this  porpcae  of  their 
enactment.  It  cannot  be  doubted  that  tbe 
protection  of  the  interests  of  corporate  credit- 
ors is  as  much  withhi  the  aim  and  policy  of 
those  regulattons  as  were  the  objects  in  bdmU 
of  which  they  have  been  successfully  invoked 
in  this  court 

In  considering  the  claim  of  oorporate  cred- 
itors to  hold  the  stockholders  of  the  eofpora- 
tion  individually  liaMe  on  the  gmnnd  that  an 
attempt  bv  them  to  satisfy  their  stock  sol^ 
scriptions  by  the  transfer  to  the  cofporation  oC 
property  at  a  gross  overvaluation  was  noc 
such  payment  as  the  law  requires,  the  fad  ia 
not  to  be  lost  sight  of  that  the  sohttioD  of  tbe 
question  is  dependent  in  some  measore  at  leass 
upon  the  constitutional  and  statotoiy  provia- 
ions  which  the  court  has  already  ootutraed  ns 
amply  effectual  to  secure  the  aocompKahmeni 
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of  other  objects,  also  within  the  purview  of 
the  enactments;  and  it  may  be  added  that  a 
like  beneficial  operation  shoold  be  accorded  to 
these  provisions  when  invoked  in  furtherance 
of  either  of  their  manifest  purposes.  It  is  im- 
possible to  reconcile  the  aedsions  of  the  va- 
rious courts  upon  the  question  of  the  liability 
to  the  creditors  of  the  corporation  of  stock- 
holders on  stock  issued  for  property  taken  at 
an  overvaluation.  We  wiU  briefly  consider 
the  cases  prindpally  relied  on  in  suppwt  of 
the  proposition  that  such  liability  cannot  be 
maintained. 

In  Ooii  V.  North  Carolina  Gold  Amalgamat' 
ing  Co.,  179  U.  S.  848,  80  L.  ed.  430.  the  lia- 
biU^  was  claimed  on  the  ground  that  the 
stock  was  paid  for  in  property  at  a  valuation 
illegally  and  fraudulently  made  at  an  amount 
far  above  its  actual  value.  The  court  found 
that  this  claim  was  not  sustained  by  the  evi- 
dence. It  was  said  in  the  opinion:  ''The 
corporators  may  have  placed  too  high  an  esti- 
mate upon  the  property,  but  the  court  below 
finds  that  its  valuation  was  honestly  and  fairly 
made;  and  there  is  only  one  item — the  value  of 
the  charter  privileges— which  is  at  all  liable  to 
any  legal  objection.  But  if  that  were  deducted 
the  remaining  amount  would  be  so  near  the 
aggr^iate  capital  that  no  implication  could  be 
raised  against  the  entire  good  faith  of  the  par- 
ties in  the  transaction."  It  is  plain  that  this 
case  is  not  an  authority  against  the  existence 
of  the  liability  contended  for  by  appellant 

In  Brt»ntY.  Bhlen,  59  Md.  1,  there  was  no  as- 
sertion of  the  absence  of  such  liability.  It  was 
expressly  stated  in  the  opinion  that  the  ques- 
tions planted  were  dealt  with  upon  the  as- 
sumption that  the  sale  and  purchase  of  the  land 
which  was  paid  for  in  stock  were  made  in  good 
faith.  Another  case,  decided  subsequently,  and 
reposed  in  the  same  volume* — Crawford  v. 
Bokrer,  59  Md.  599.— shows  clearly  the  rule  pre- 
vailing in  that  State  on  the  subject  under  con- 
sideraiion.  In  that  case  itiwas  decided  that 
"any  arrangement  among  stockholders,  or  those 
in  charge  of  the  affairs  of  the  corporation,  by 
which  the  stod^  is  hut  nominslly  paid  for, 
whether  in  money  or  property,  the  corporation 
not  in  fact  getting  the  benefit  of  the  price  in 
good  faith,  will  be  regarded  as  a  sham,  and  not 
as  a  valid  payment,  as  against  the  creditors  of 
the  corporation,  however  It  may  be  regarded  as 
between  the  corporation  and  tliesubsoiber." 

In  Garr  v.  Le  Fwre,  27  Pa.  418,  a  stock 
holder  was  sought  to  be  charged  on  stock 
which  had  been  paid  for  in  lancT  It  was  said 
in  the  opinion:  "There  \b  nothing  in  the 
special  verdict  temUng  to  show  that  there  was 
any  fraud  in  this  transaction;"  and  that  "the 
parties  took  the  precaution  to  have  the  lands 
valued  and  appraised.  We  are  bound  to  pre- 
sume that  this  was  fairly  done."  The  element 
of  grosa  overvaluation  was  lacking  in  that 
case.  In  this  particular  it  was  like  the  Ala- 
bama case  of  Da9i9  v.  Montgomery  Fktrnaee  d 
C.  Co,,  deckled  during  the  present  term,  and 
reported  in  8  So.  Hep.  496. 

In  Van  CaU  v.  Van  Brunt,  82  K.  Y.  585,  it 
appeared  that  stock  and  bonds  of  a  railroad 
comnauT  were  issued  to  a  contractor  for  the 
buildinff  of  the  road,  and  that  the  work  done 
under  we  contract  wa^  of  less  value  than  the 
par  of  the  stock  and  bonds  agreed  to  be  paid 
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therefor.  Bv  this  arrangement  the  stock  was 
disposed  of  m  good  faith,  and  without  fraud, 
though  for  less  than  its  face  value.  It  was 
held  that  the  liability  of  the  stockholder  had 
been  discharged.  On  page  542  of  the  opinion 
it  iB  made  to  appear  that  the  transaction  was 
without  the  influence  of  statutes  in  that  State 
somewhat  similar  to  provisions  prevailing 
here,  as  will  be  shown  by  references  to  be  made 
to  other  New  York  dedsions.  This  case  has 
several  times  been  made  the  subject  of  unfa- 
vorable comment.  Taylor,  Priv.  Corp.  2d  ed. 
g  545,  note  5;  2  Morawetz,  Priv.  Corp.  §  826; 
Cook,  Stock  and  Stockholders,  §  47,  note  6; 
Jaekeon  v.  Traer,  64  Iowa,  488. 

Phelan  v.  Haeard,  5  Dill.  45,  was  a  suit  by  a 
creditor  to  charge  a  transferee  of  stock,  who  had 
purchased  the  same  for  value,  and  in  good  faith, 
as  full-paid  stock.  It  was  said  that  a  liability 
could  not  be  established  against  the  defendant 
by  showing  that  the  property  conveved  to  the 
corporation  in  payment  for  the  stock  was  not 
worth  the  amount  of  the  stock,  or  that  it  was 
not  worth  anything  over  and  above  the  mort- 
gages upon  it  at  the  time  of  the  transfer.  The 
court  held  that  the  agreement  whereby  prop- 
erty was  received  in  payment  for  the  stocK 
was  conclusive  upon  the  company  and  its 
creditors,  until  by  direct  attack  it  has  been  im- 
peached and  rescinded  for  fraud;  and  it  was 
said  that  "  the  courts,  even  where  the  rights  of 
creditors  are  involved,  will  treat  that  as  pay- 
ment which  the  parties  have  agreed  should  be 
payment."  Thu  case  was  lollowed  as  au- 
thority in  C^n  V.  BanedeU,  110  Ind.  417,  9 
West.  Rep.  &. 

The  three  cases  last  dted  represent  the  wdght 
of  American  authority  opposed  to  the  recog- 
nition of  the  liability  asserted  In  the  case  at 
bar.  It  is  to  be  marked  that  in  neither  of 
those  cases  were  any  statutory  provisions 
mentioned  as  having  any  bearing  upon  the 
conclusions  reached.  It  is  also  to  be  noted 
that  in  the  latter  two  of  the  three  cases  Enflish 
decisions  were  principally  relied  on  as  authori- 
ty. The  opinions  in  both  those  cases  quote 
with  approval  from  Be  Baglan  Hall  Colliery 
Co.,  L.  R.  5  Ch.  App.  846,  where  it  was  said, 
in  reference  to  the  right  of  a  creditor  to  ques- 
tion the  payment  for  stock  by  a  transfer  of 
property  at  an  overvaluation,  that  "  the  test 
to  be  applied  is  this:  Could  the  company  by 
any  proceeding  have  set  aside  the  transac- 
tion f  The  English  rule  seems  to  be  that  the 
creditor  can  have  no  other  or  greater  rights 
in  this  regard  than  the  corporation  itself  could 
assert.  In  this  country,  on  the  contrary,  the 
best  authorities  maintain  that  arrangements  to 
issue  stock  as  full  paid,  thouffh  only  partly  paid 
for  in  fact,  may  be  valid  and  binding  between 
the  company  and  its  stockholders,  and  yet  may 
be  set  aside  at  the  instance  of  creditors,  and 
full  payment  on  the  stock  enforced  for  the 
satisfaction  of  the  debts  of  the  corporation. 
SeoviU  V.  Thayer,  105  U.  8. 148,  26  L.  ed.  968; 
Curry  Y.  Woodteard,  58  Ala.  871.  This  latter 
rule  results  from  the  doctrine,  well  established 
in  America,  that  the  stock  subscribed  is  consid- 
ered in  equity  as  a  trust  fund  for  the  payment 
of  creditors.  Wood  v.  Dummer,  8  Mason ,  806; 
Montgomery  d  W.  P.  B.  Co.y.  Branch,  59  Ala. 
189;  Smith  v.  Huckabee,  58  Ala.  191;  PaechaU 
V.    Whiteett,  11  Ala.  472;  Allen  v.  Montgomery 
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B  Co.  Id.  487.  Tl^is  doctrine  first  distinctly 
enunciated  in  Wood  v.  Dummer,  mpra,  does 
not  prevail  in  England  as  in  this  country. 
Taylor,  Priv.  Corp.  §658,  noU  1;  Cook,  Stock 
and  Stockholders,  §  42.  The  absence  of  the 
recognition  in  Enefish  cases  of  this  trust  fea- 
ture of  a  subscription  to  slock  renders  them 
unsafe  guides  in  American  courts  when  deal- 
ing  with  questions  relating  to  the  liability  of 
stockholders  in  reference  to  the  debts  of  the 
corporation. 

Several  cases  are  cited  in  support  of  the  con- 
tention that  the  provision  of  section  6,  art.  14, 
of  the  Constitution  does  not  have  such  effect  on 
the  transaction  in  this  case  as  to  leave  the  stock- 
holders who  participated  therein  still  liable  for 
the  debts  of  the  corporation.  In  Memphis  d  L. 
R.  R,  Co.  V.  Dow,  120  U.  S.  287.  80  L.  ed. 
695,  it  was  held  that  a  similar  provision 
of  the  Constitution  of  Arkansas  did  not  au- 
thorize a  corporation  itself  to  repudiate  its 
liabilitv  on  ^.600,000  hi  bonds  and  $1,800,000 
in  stock,  both  of  which  had  been  issued  in  pay- 
ment for  property  worth  only  $1,800,000. 
This  case  involves  no  question  of  the  right  of 
creditors  to  charge  stockholders.  As  has  been 
already  shown,  an  arrangement  which  would 
preclude  the  corporation  from  demanding 
further  payment  upon  stock  issued  by  it  would 
not  prevent  creditors  from  proceeding  against 
the  stockholders  if  the  stock  has  not  r^ly  been 
paid  for.  Nothing  is  said  in  that  case  to  indi- 
cate that  the  transaction  would  have  been  sus- 
tained to  tbe  same  extent  as  against  the  credit- 
ors of  the  corporation.  The  case  is  not  an  au- 
thority against  the  existence  of  the  liability 
here  asserted.  The  same  thins  may  be  said  of 
the  case  of  Peoria  d  8.  R,  Uo.  v.  Thompson, 
108  XIl.  187,  which  is  dted  in  the  opinion  in 
the  case  Just  mentioned.  In  Stein  v.  Howard, 
65  CaL  616,  it  was  held  that  an  increase  of  cap- 
ital stock,  under  a  resolution  authorizing  the 
additional  shares  to  be  sold  at  87i  cents  on  the 
dollar,  was  not  such  "  a  fictitious  increase.of 
the  stock"  as  was  prohibited  by  a  constitution- 
al provision  similar  to  ours.  Neither  in  this 
case  nor  in  the  two  cases  cited  just  before  it  is 
there  anything  in  the  report  to  indicate  what, 
if  any,  statutory  regulations  prevailed  in  those 
States  in  reference  to  the  mode  in  which  sub- 
scriptions to  stock  in  corporations  should  be 
maae  pavable. 

We  wul  now  turn  to  the  principal  cases  which 
assert  the  invalidity  as  against  creditors  of  at- 
tempts to  satisfy  the  uability  on  stock  sub- 
scriptions by  the  transfer  of  property  at  a  gross 
overvaluation.  In  Jackson  v.  Traer,  64  Iowa, 
460,  the  facts  were  that  a  railway  companv  had 
been  indebted  to  a  construction  company  In  the 
sum  of  $70,000,  which  it  was  unable  to  pa' 
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and  in  satisfaction  of  the  debt  it  issued 
construction  company  certificates  of  stock  of 
the  face  value  of  $850,000,  which  shares  were 
distributed  amonff  the  members  of  the  construc- 
tion company.  It  was  held  that  such  members 
were  to  be  treated  as  stockholders  who  had  paid 
20  per  cent  on  their  stock,  the  stock  hela  by 
them  being  five  times  greater  in  amount  than 
the  debt  for  which  it  was  issued,  and  that  they 
were  liable  to  a  creditor  of  the  corporation  to 
the  extent  of  the  unpaid  80  per  cent  of  the  par 
value  of  the  stock.  To  the  same  effect  is  Os- 
good V.  King,  42  Iowa,  478.  In  neither  of 
12  L.  R.  A. 


these  cases  does  it  appear  that  the  statutes  of 
Iowa  require  subscriptions  to  stock  to  be  made- 
payable  in  any  particular  mode.  The  exist- 
ence of  the  liability  was  not  made  to  depend 
upon  a  statutory  requirement  in  this  regard. 
By  the  New  York  Statute  governing  the  organ- 
ization of  corporations  for  manufacturing  pur- 
poses it  is  provided  "that  the  truateea  of  such 
companies  may  in  good  faith  purchase  property 
necessary  to  their  business,  and  issue  stock  to 
the  amount  of  .  the  value  thereof  in  payment 
therefor,  and  the  holders  of  such  stock  are  ex- 
empt from  liability  for  the  debts  of  the  corpor- 
ation." In  Douglass  v.  IrOand,  78  N.  Y.  100, 
it  appeared  that  the  capital  stock  of  the  corpor- 
ation organized  under  that  Act  to  the  amoont 
of  $800,000  was  issued  in  consideration  of  the 
assignment  to  the  company  of  execntoiy  con-  ^ 
tracts  for  the  purchase  of  property  found  by 
the  Jury  to  be  of  the  value  of  $88,000.  The 
defendant  acquired  his  stock  with  a  full  knowl- 
edge of  the  facts,  having,  as  a  trustee  of  the 
corporation,  participated  in  the  transaction. 
He  was  held  liable  as  a  stockholder  who  had 
not  fully  paid  up.  The  court  said:  "A  de- 
liberate and  advised  overvalution  of  property 
thus  purchased  and  paid  for  is  a  fraud  upon  the 
law,  and  a  violation  of  the  condition  apon 
which  the  exemption  of  stockholders  from  lia- 
bility under  the  provisions  of  the  staiateis 
msM  to  depend.  It  is  in  direct  violation  of 
the  policy  as  well  as  the  terms  of  the  law  which 
deniands  payment,  either  in  money  or  prop- 
erty at  its  value,  of  all  the  capital  stock  of  the 
company,  as  a  condition  of  immunitv  to  the 
stockholders  from  liability  for  debts  of  the  cor- 
poration. The  payment  of  an  amount  ion 
property  in  excess  of  its  value  deprives  credit- 
ors and  the  public  of  the  security  contempUted 
by  the  Statute,  and  thus  a  fraud  is  perpetrated 
as  well  upon  the  law  as  upon  cieditoia.  The 
fraud  is  consummated  by  the  iasae  of  stock  as 
full  paid  under  the  Act  of  1868,  which  has  not 
been  fully  paid  for  in  value  by  the  property  for 
which  it  is  issued,  and  it  does  not  depend  upon 
any  fraudulent  intent  other  than  that  which  is 
evidenced  by  the  act  of  knowingly  isauinr 
stock  for  property  to  an  amount  in  excess  (h 
its  value.  All  that  is  necessary  to  establish  the 
legal  fraud  and  take  the  stock  issued  out  of  the 
immunity  assured  to  stock  honestly  issued  in 
pursuance  of  the  Act  of  1868  is  to  prove  two 
facts:  (1)  that  the  stock  issued  exceeded  in 
amount  the  value  of  the  property  in  exchange 
for  which  it  was  issued;  and  (2)  that  the  trus- 
tees deliberately  and  with  knowledge  of  the 
real  value  of  the  property  overvalued  it,  and 
paid  in  stock  for  it  an  amount  which  they  knew 
wss  in  excess  of  its  actual  value."  The  rule 
laid  down  in  this  case  is  firmly  estaUisbed  in 
New  York.  BoywUm  v.  Andrews,  03  K.  Y. 
98;  8ehenek  v.  Andrews,  57  N.  Y.  188;  Boffn^ 
ton  V.  Batch,  47  N.  Y.  225;  Lake  Superior 
Iron  Co,  V.  Drescel,  00  N.  Y.  87. 

A  New  Jersey  Statute  authorized  payment 
for  capital  stock  to  be  made  "either  in  money 
or  in  land :  the  land  to  be  appraised  by  the 
board  of  directors,  and  taken  at  such  value  on 
such  terms  as  may  be  agreed  on."  The  capital 
stock  of  a  corporation  was  fixed  at  $100,000. 
all  of  which  was  subscribed  for  by  five  persona^ 
who  became  the  directors  of  the  oompaay. 
Certain  lands  were  purchased  for  $50»000,  and 
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the  deed  thereto  was  made  directly  to  the  oor- 
pcmition,  which  faye  its  obligatioDs  for  the 
whole  of  the  pordaae  money.  The  directors 
then  appndaed  the  lands  at  $100,000,  and  cred- 
ited $60,000  of  that  yaluation  as  a  payment  of 
50  per  cent  on  their  stock  subscriptions.  The 
lands  were  not  worth  more  than  the  originid 
purchase  price.  On  this  state  of  facts  it  was 
held,  in  WMerbee  y.  Baker,  85  N.  J.  Eq.  501, 
that,  as  against  creditors  of  the  corporation, 
such  aUowsDoe  of  credit  on  the  subscriptions 
was  invalid,  and  that  the  stockholders  were 
liable  for  the  whole  amount  of  their  subscrip- 
tions. In  reference  to  the  yaluation  of  the 
land  by  the  directors,  as  authorized  by  the 
Statute  aboye  quoted,  the  court  says:  '*The 
directon,  in  making  the  appraisement  and  yal- 
uation and  dealing  with  their  stock  subscrip- 
tions, act  in  a  fiduciary  capacity,  and  are  bound 
to  discharge  the  duties  of  the  trust  with  fide! 
ity.  This  appraisement,  it  is  manifest,  was 
illusoiy,  and  made  only  in  the  interest  of  the 
directors,  who  were  to  profit  by  it;"  and  that 
"in  all  such  cases  transactions  under  such  pow- 
ers haye  been  upheld  only  where  the  contract 
for  the  rendition  of  seryices  or  the  purchase  of 
property  payable  in  stock  has  been  made  Ui 
good  faith,  and  the  property  taken  in  payment 
of  stock  subscriptions  has  been  put  in  at  a  fair 
bona  fide  yaluation;  and  the  courts  haye  inflex- 
ibly enforced  the  rule  that  payment  of  stock 
subscriptions  is  sood  as  against  creditors  only 
where  payment  has  been  made  in  money,  or  in 
what  may  fairly  be  considered  as  money's 
worth." 

In  Bailey  Y.PittOurgd  0,  O,  C,  dC,  Co,,  60 
Pft.  884,  the  facts  were  that  Bailey,  with  two  oth- 
er persons,  on  September  29th  purchased  certain 
land  for  $125,000,  and  on  October  1st  follow- 
ing the  corporation  agreed  to  take  the  land  at  an 
advance  of  $50,000,  subject  to  the  whole  pur- 
chase money,  so  that  the  stock  subscription  of 
$50,000  made  by  Bailor  and  the  two  others 
should  be  paid  for  in  full  by  the  agreed  ad- 
yance  on  the  land.  The  Statute  provided  that 
"  no  share  shall  be  issued  for  leas  than  its  par 
yalue. "  It  was  held  that  by  such  a  transaction 
Bailey  did  not  pay  for  his  stock,  and  that  he 
was  still  liable  thereon.  Rights  of  creditors 
were  not  inyolved  in  this  case.  The  transac- 
tion  was  regarded  as  a  fraud  on  the  rights  of 
other  stockholders,  and  as  involying  a  noo- 
oompliance  with  statutory  safeguards  intended 
for  the  protection  of  the  pul^lic.  The  case  is 
not  unlike  the  Alabama  case  of  Parmm  y.  Jo- 
mpk,  wpra. 

The  reyiew  of  the  authorities  will  not  be 
further  extended.  Discussions  of  them  may 
be  found  in  Cook,  Stock  and  Stockholders. 
^|8a-47;  1  Morawetz,  Priy.Ck>rp.  $i§42(M20;  2 
Morawetz,  Priy.  Corp.  g  825  et  m?.;  2  Water- 
man, Corp.  §  188;  Taylor,  Priy.  Corp.  §§  545, 
701  et  mq.  Our  examination  satisfies  us  that 
the  weight  of  American  authority  does  not 
support  the  statement  made  by  Mr.  Cook,  in 
section  47  of  his  work  on  Stock  and  Stock- 
holders, to  the  effect  that  the  attempts  which 
haye  been  made,  in  cases  where  stock  was  is- 
sued for  property  taken  at  an  overvaluation,  to 
hcM  the  party  receiving  such  stock  liable  for 
its  full  par  yalue.  less  the  actual  value  of  the 
proper^  reoeiyed  from  him,  have  been  unsuc- 
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cessful;  and  that,  if  there  has  been  an  oyer- 
yaluation,  which  is  shown  to  have  been  fraud- 
ulent, then  the  contract  is  to  be  treated  like 
other  fraudulent  contracts,  and  is  to  be  adopted 
in  Mo  or  rescinded  tn  toto  and  set  aside.  We 
have  found  no  authority  at  all  asserting  the  ex- 
emption of  the  stockholder  from  such  liability 
where  it  appeared  that  the  stock  subscription 
was  governed  by  a  statutory  regulation  at  all 
similar  to  section  1805  of  the  Code  of  1870,  or 
section  1662  of  the  Code  of  1886.  On  the 
other  hand,  the  New  York,  New  Jersey, 
Maryland  and  Pennsylvania  decisions  which 
tiave  been  cited  show  that  the  courts  in  those 
States,  in  giving  effect  to  statutory  require- 
ments, certainly  no  more  stringent  than  ours, 
as  to  the  mo<ie  in  which  stock  subscriptions 
shall  be  made  payable,  do  not  allow  attempted 
payments  in  property  worth  greatly  less  than 
the  amount  of  the  stock  issued  therefor  to 
foreclose  the  just  demand  of  corporate  credi^ 
ors  to  require  that  the  stock  subscriptions  be 
made  good  in  money,  or  in  monk's  worth,  as 
contemplated  by  th^  statutes.  Those  courts 
recognize  in  such  provisions  safeguards  in- 
tended for  the  protection  of  persons  dealing 
with  corporations  as  well  as  for  the  corpora- 
tions themselyes  and  the  persons  associated  to- 
gether therein.  Our  general  laws  afford  the 
amplest  and  freest  facilities  for  persons  desir- 
ing to  engage  in  almost  any  kind  of  lawful 
venture  to  secure  by  corporate  association  the 
adyantages  of  defined  and  limited  responsibil- 
ity, and  at  the  same  time  the  efficient  execution 
of  their  purposes  by  means  of  an  artificial 
being,  changes  in  the  membership  of  which 
cause  no  break  in  the  continuity  or  its  acdon, 
nor  affect  its  capacity  to  act,  within  the  scope 
of  its  powers,  as  a  natural  person.  It  is  plain 
that  such  associations,  endowed  with  such 
powers  and  privileges,  would  be  a  source  of 
danger  to  persons  dealing  with  them,  unless  the 
law  required  that  in  their  formation  suitable 
provisions  be  made  for  a  substantial  responsi- 
bility for  such  engagements  as  they  may  enter 
into.  When  legal  provisions  are  found  which 
are  appropriately  framed  to  secure  the  existence 
of  such  responsibility,  it  is  not  pemussible  so 
to  construe  them  as  to  allow  a  mere  formal  and 
illusory  compliance  therewith  to  defeat  the  ob- 
jects intended  to  be  accomplished.  No  argu- 
ment is  needed  to  show  that  a  requirement  that 
the  stock  of  a  corporation  shall  be  paid  in 
money,  or  in  labor  or  property  at  its  money 
value,  inures  to  the  benefit  of  persons  who 
may  become  creditors  of  the  coiporation,  in 
that  it  requires  the  capital  stock  to  be  the  rep- 
resentative of  substantial  values,  and  insures 
the  existence  of  a  fund  which  must  be  within 
reach  for  the  satisfaction  of  debts  if  the  affairs 
of  the  corporation  are  managed  as  contemplated 
by  the  law.  It  is  equally  clear  that  if  a  stock 
subscripdon  which  is  required  to  be  made  pay- 
able in  money,  or  in  labor  or  property  at  its 
money  value,  and  is  in  fact  made  payable  in 
property  at  a  designated  money  valuation,  may 
be  satisfied  by  the  transfer  of  property  the 
value  of  which  is  insignificant,  or  merely  nom- 
inal, as  compared  with  the  yaluation  stated, 
then,  so  far  as  this  provision  of  the  law  looks 
to  the  protection  of  creditors,  it  might  as  well 
have  allowed  the  subscription  to  be  made  pay- 
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able  in  "chips  and  whetgtones."  Except  sec- 
tion 6,  art.  14,  of  the  Constitution,  and  section 
1806  of  the  Code  of  1876,  there  were  not,  at 
the  time  of  the  formation  of  the  appellee,  in 
reference  to  the  mode  of  satisfying  slock  sub- 
scriptions, adequate  provisions  for  the  protec- 
tion of  creditors  of  such  corporations.  Those 
enactments  are  appropriate  for  this  purpose. 
The  requirement  of  section  1806  of  the  Code 
of  1876,  that  ''in  case  of  a  failure  to  perform 
the  labor  or  deliver  the  property  acoordine  to 
the  terms  of  the  subscription,  the  money  vuue 
thereof,  as  named  in  the  lists  of  subscription, 
shall  be  paid  bv  the  subscribers,"  cannot  oe  re- 
garded as  providing  for  a  penalty  to  compel  the 
performance  of  the  labor  or  the  delivery  of  the 
property.  The  evident  meaning  is  that,  in  the 
event  of  such  failure,  the  corporation  shall  re- 
ceive ihe  equivalent,  and  no  more  nor  less  than 
the  equivalent,  in  money,  or  the  labor,  or  the 
property,  as  the  case  may  be.  This  clause  of 
the  Statute  is  convincing  that  the  statement  of 
the  monev  value  of  the  property  in  which  the 
subscription  is  made  pavable  is  a  material  feat- 
xire  of  the  contract,  ana  that  the  property  de- 
livered must  be  of  a  value  to  correspond  with 
that  named  in  the  subscription.  As  affecting 
the  rights  of  creditors,  the  Statute  is  simply  a 
definite  requirement  as  to  what  shall  constitute 
that  trust  fund  to  which  persons  dealing  with 
the  corporation  have  a  right  to  look.  The  de- 
fendants in  this  case,  in  making  and  accepting 
payments  on  the  stock  subscriptions,  were  act- 
ing in  a  fiduciary  capacity  in  reference  to  that 
fund.  The  performance  of  the  contract  of 
subscription,  to  be  binding  on  creditors,  should 
have  been  such  as  is  required  in  the  case 
of  a  contract  between  a  trustee  and  one  hav- 
ing knowledge  of  his  trust  obligation.  In 
form  the  stock  subscription  was  such  as  the 
Statute  called  for.  Under  section  2028  of  the 
Code  of  1876,  and  section  8,  art.  14,  of  the 
Constitution  the  stockholders  are  liable  only 
for  the  unpaid  stock  owned  by  them.  But  the 
creditors  are  entitled  to  demand  that  the  pay- 
ment on  the  stock  shall  be  an  actual  and  bona 
fide  discharge  of  the  liability  imposed  by  the 
contract  of  subscription.  The  defendants,  in 
making  and  accepting  pavment  in  propertv, 
were  bound  to  exercise  their  judgment  and  dis- 
cretion fairly  and  honestljr  directed  to  secure  a 
substantial  compliance  with  the  terms  of  the 
contract.  In  the  exercise  of  that  Judgment  and 
discretion  they  are  entitled  to  the  benefit  of 
whatever  margin  there  may  be  for  honest  dif- 
ferences of  opmion  in  the  valuation  of  the  prop- 
erty; but  a  deliberate  and  intentional  overvid- 
nation  of  the  property  is  not  permissible.  The 
transfer  of  the  property  known  to  be  worth 
only  $6,000  to  pay  a  stock  subscription  of 
|2(iO,000  does  not  bear  the  semblance  of  a  com- 
pliance with  the  contract  of  subscription  as  to 
one  of  the  essential  terms  thereof.  The  taking 
of  property  at  a  valuation  forty  times  greater 
than  its  actual  worth,  which  was  known  to  the 
parties,  shows  upon  its  fkce  the  absence  of  a 
tx>na  fide  exercise  of  judgment  and  discretion 
in  making  the  valuation,  and  an  intentional  non- 
compliance with  tberequfarement  that  the  prop- 
erty shall  be  taken  at  its  money  value.  The  ab- 
sence of  the  fraudulent  motive  on  the  part  of 
a  trustee  does  not  give  validity  to  a  mere  Sim- 
la L.  R.  A. 


ulated  execution  of  the  trust;  and  an  avennent 
of  fraud  in  reference  thereto  is  unneccnoiry. 
The  parties  beneficially  interested  in  the  trust 
are  entiUed  to  a  substantial  compliance  with 
its  terms.  They  are  not  bound  by  an  act  of 
mere  formal  compliance,  which  really  involves 
their  practical  exclusion  from  the  benefits  in- 
tended to  be  secured  to  them.  The  capital 
stock  of  a  corporation  constitutes  the  basis  of 
its  credit,  and  persons  dealing  with  the  corpor- 
ation have  a  right  to  assume  that  the  slock  has 
been  actually  paid  in,  or  that  it  may  be  reached. 
The  transaction  whereby  payment  was  at^ 
tempted  to  be  made,  as  shown  by  the  averments 
of  the  bill  in  this  case,  in  not  binding  on  ored- 
itors,  because  it  did  not  constitute  such  a  pay- 
ment as  was  contemplated  by  the  terms  of  the 
contract  of  subscription,  and  was  in  effect  a 
palpable  evasion  of  the  requirements  of  the 
Statute.  It  is,  however,  contended  in  the  ar- 
gument for  appellee  that  the  appellant,  through 
tts  officers,  knew  of  the  history  of  the  orsam- 
zation  of  the  appellee  corporation,  and  of  the 
mode  in  which  the  subscriptions  to  the  stock 
were  to  be  paid;  that  hi  fact  it  vras  an  active 
promoter  of  the  whole  transaction  in  advance. 
It  may  be  that  such  an  unauthorized  extin- 
guishment of  the  subscription  liability  may  not 
be  impeached  bv  one  who  was  actively  lutni- 
mentid  in  securing  the  organization  of  a  cor- 
poration with  a  view  of  making  a  sale  of  prop- 
erty to  it,  and  did  in  fact  accept  benefit  in  deal- 
ing with  the  corporation  with  full  knowledge 
of  the  arrangement  by  which  the  stock  was 
proposed  to  be  paid  for.  Disability  to  question 
a  wrongful  transaction  usually  attaches  to  a 
party  who  consented  thereto  or  participated 
therein.  Deadwood  Bint  Nat,  BtuOc  y.  GvsHnr 
Minerva  Oon.  Min,  Co,  42  Minn.  S27,  6  L.  R 
A.  676;  Bank  of  Fort  Madison  v.  Aiden,  120 
U.  S.  872,  82  L  ed.  726;  P^trson  r.  JooepK 
iupra;  2  Morawetz,  Priv.  Corp.  g  829. 

But  the  averments  of  the  biO  in  this  case  do 
not  show  that  the  appellant  participated  in  or 
knew  of  the  mode  in  which  the  stock  subscrip- 
tion was  undertaken  to  be  paid.  In  the  ab- 
sence of  averments  upon  this  subject,  it  is  not 
to  be  taken  for  granted  that  the  appellant,  in 
making  the  agreement  to  convey  the  land  lo 
the  corporation  when  formed,  contemplated 
that  the  stock  in  the  corporatioir  should  not  he 
paid  for  as  the  law  directed,  or  that,  in  accept- 
ing the  notes  of  the  corporation,  it  had  sudi 
knowledge,  and  took  sudi  part  in  the  further- 
ance of  the  acts  connected  with  the  transfer  of 
the  bond  for  title  for  the  stock,  tibat  it  ie  to  he 
presumed  to  have  dealt  with  the  corporation  on 
the  basis  of  treating  its  capital  stock  as  fully 
paid  up.  We  find  nothing  in  the  avermeiits  A 
the  bill  to  preclude  appelluit  from  asserting  the 
right  of  a  creditor  of  a  ootporation  to  hold 
stockholders  liable  for  subscriptions  to  stodc 
not  really  paid  for.  The  statements  of  fact  in 
the  bill  support  the  condnsiona  therein  averred 
that  the  transaction  bv  whidii  payment  for 
the  stock  was  attempted  to  be  made  was  nere- 
ly  colorable— in  other  words,  that  it  was  not 
really  a  payment— but  had  only  the  outward 
appearance,  without  the  substance  of  payment 
Such  being  the  case,  the  individual  defendants 
are  still  liable  on  their  stock  subscriptioiis  to 
the  extent  that  the  attempted  payment  falls 
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short  of  a  bona  fide  compliaDce  with  the  temu 
of  the  contract,  and  the  allegatioDs  as  to  ex- 
cessive overval  nation  of  the  property  in  quea- 
tion   were   sufficient  under  the  rules  above 


stated.    The  chancery  court  erred  in  sustain- 
ing the  demurrers. 
Jtedened  and  remandsd. 


NORTH  CAROLINA  SUPREME  COURT. 


Andrew  L.  FOLLETT.  Appt,, 

V, 

UNITED  STATES  MUTUAL  ACCIDENT 
ASSOCIATION. 

(lOT  N.  C.  3841.) 

1.  AdmimtliAt  dMbfbeMiflabodUyin- 
flniiitF  which  is  covered  by  a  representatioo  by 
an  applicant  for  accident  losurance  that  he  Is 
free  from  bodily  Imilnntties  is  deemed  to  have 
been  waived  where  the  iDBurer^s  a^ent,  by  per- 
sonal ohaervatlon,  knew  or  had  abundant  oppor- 
tunity to  know  the  extent  of  applicant's  deafness 
before  the  application  was  sUrned,  notwltbstand- 
ing  a  provision  in  the  policy  that  the  company's 
a^rents  should  have  no  power  to  waive  its  condi- 
tions. 

8.  An  inmranee  •fluent's  kiunrledM  of 
ftB  applieaaVs  deafVieaa  before  the  signing 
of  the  application  may  be  shown  by  cross-exam- 
ination of  the  company's  witnesses  in  a  suit  on 
the  policy. 

(December  1, 1800.) 

APPEAL  by  plaintiff  from  a  Judnneat  of 
nonsuit  entered  by  the  Superior  Court  for 
Durham  County  in  an  action  upon  a  policy  of 
accident  Insurance  brought  to  recover  for  in- 
juries caused  by  a  gun-shot  wound.    Beter9ed, 

Statement  by  Awery,  J.: 

This  was  a  civil  action  tried  at  the  January 
Term,  1890,  of  the  Superior  Court  of  Durham 
County,  before  Armfleld,  J,  The  plaintift 
gave  evidence  of  bis  injury  which  was  shown 
to  be  accidental,  and  to  have  happened  as  set 
out  in  the  complaint,  and  that  his  band  was  am- 

gutated  above  the  wrist,  in  consequence  of  said 
I  jury .  He  testified  that  he  was  partially  deaf; 
had  been  so  for  thirty  years  to  the  same  extent. 
That  he  was  in  good  health,  and  his  deafness 
did  not  interfere  with  the  pursuit  of  his  busi- 
ness. That  he  did  not  use  any  mechanical  ap- 
plications to  enable  him  to  hear  conversation, 
though  a  person  speaking  to  him  bad  to  elevate 
his  voice  above  the  orainary  conversational 
tone  to  enable  him  to  hear.  That  when  he 
took  out  his  insurance  his  deafness  was  just  as 
it  had  been  for  years,  and  is  now,  and  was  at 
the  time  of  his  injury.  In  addressing  the  wit- 
ness (plaintiff),  judge  and  counsel  had  to  raise 
their  voices  to  a  loud  pitch  to  enable  the  wi^ 
ness  to  hear  the  questions.  He  could  not  hear 
questions  asked  m  the  tone  used  to  other  wit- 
nessea.  That  he  was  well  acquainted  with  the 
local  agent  of  defendant,  who  took  his  appli- 
oidon  and  solicited  his  insurance,  and  bad 


Hots.— ^  to  how  far  company  bound  by  acts 
and  knowledge  of  agent,  see  notea  to  Equitable  L. 
AsBor.  Soc.  V.  Haalewood  (Tex.)  7  L.  B.  A.  n7; 
Davidson  v.  Old  People's  Mut  Ben.  Soc.  (Minn.l  1 
I..R.A.48e. 
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often  conversed  with  him.  That  the  said 
agent  had  a  chance  to  know  the  extent  of  his 
deafness  when  he  applied  for  the  policy.  That 
no  question  was  asked  about  deafness,  and 
nothing  said  about  it  when  he  made  bis  appli- 
cation or  received  his  policy.  That  he  did  not 
think  of  his  deafness  as  a  bodily  infirmity,  and 
did  not  intend  to  supraess  the  fact  of  his  deaf- 
ness as  aforesaid.  Plaintiff  introduced  and 
read  the  following  letter  from  the  secretary  and 
general  manager  of  defendant's  company,  hav- 
ing explained  that  the  said  letter  was  a  replv 
to  one  written  on  September  10th  by  himself, 
under  the  assumed  name  of  Samuel  C.  Moore: 

"Exhibit  A. 
*'The  United  States  Mutual  Accident  Abso- 
ciation,  820,  822  and  824  Broadway,  New  York. 
"September  17.  1889.    P.  O.  Box.  851. 
"Samuel  C.  Moore.  Esq.,  Asheville,  N.  C. 
*  'Dear  Sir :   I  have  your  favor  of  10th  instant, 
and  in  reply  beg  to  sav  that,  from  the  descrip- 
tion you  five  of  your  deafness,  we  do  not  think 
that  It  will  debar  you  from  becoming  a  mem- 
ber of  the  Association.    Fill  out  the  inclosed 
application  and  forward  it  to  us,  together  wilh 
your  regular  membership  fee  of  $5.00,  and  on 
receipt  we  shall  be  pleased  to  issue  a  policy  to 
you  in  this  Association. 

"Truly  yours, 

"James  R.  Pitcher, 
"Secretary  and  General  Manager." 

J.  J.  Mackey,  local  agent  of  defendant,  testi- 
fied that  he  took  plamtiff's  application  for 
membership  in  defendant  company,  and  de- 
livered him  the  policy.  PUiintifl  proposed  to 
ask  the  witness  if  he  knew  the  extent  of  plain- 
tiff's deafness  at  the  time  of  the  application  and 
of  delivery  of  certificate  or  policy.  This  ques* 
tion  was,  under  objection  of  defendant,  ex- 
cluded, and  plaintiff  excepted.  Exception  1. 
Plaintiff  then  asked  said  witness  if  he  had  fre- 
quently conversed  with  plaintiff  prior  to  said 
application,  and  if  'any  questions  were  asked 
plaintiff  by  him,  at  time  of  application,  about 
deafness,  or  plaintiff's  attention  dravm  to  it 
in  any  way.  This  question  was  excluded,  and 
plaintiff  excepted.  Exception  2.  Plaintiff 
proved  bv  his  wife  that  one  Frank,  adjuster 
of  defendant,  who  came  to  see  plaintiff  after 
his  injury  and  the  amputation  of  his  hand,  said 
that  the  company  was  satisfied  that  no  fraud  or 
concealment  was  intended  by  plaintiff  in  not 
stating  in  his  applimtion  that  he  was  deaf. 
Defendant  introduced  the  certificate  or  policy, 
and  the  application.  His  honor  stated  that  he 
would  instruct  the  ]ury  that  plaintiff  was  not 
entitled  to  recover  anything  upon  the  ground 
that  plaintiff's  deafness  waafa  "bodily  infirmity" 
which  he  had  not  disclosed  in  his  reply  to  the 

auestions  printed  in  the  application,  and  that 
bis  was  so,  notwithstanding  such  suppression 
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was  Dot  fraudulent  or  iDtended,  and  though 
his  deafness  did  not  contribute  to  the  injury. 
Exception  8.  To  this  ruling  and  intimation 
plaintiff  excepted,  and,  in  aeference  thereto, 
submitted  to  a  Judgment  of  nonsuit  and  ap- 
pealed to  the  supreme  court. 
The  issues  framed  were  as  follows: 

(1)  Were  the  alleged  receipt  and  acquit- 
tance obtained  by  the  fraud  or  undue  influence 
of  pliiintiff  or  its  agent? 

(2)  Was  the  plaintiff,  at  the  thne  of  the  ex- 
ecution of  the  alleged  receipt  and  acquittance, 
incapable,  by  reason  of  his  then  mental  con- 
dition, of  understanding  the  meaning  and 
effect  of  said  paper  writing? 

(8)  What  18  plaintiff  entitled  to  recover 
from  defendant  on  said  policy? 

Judgment:  This  cause  coming  on  to  be 
heard  before  me,  in  deference  to  the  court, 
plaintiff  submits  to  a  judgment  of  nonsuit,  and 
it  is  adjudged  that  the  plaintiff  take  nothing  by 
his  suit,  and  the  defendant  go  without  day, 
etc. 

Section  12  of  the  application  was  as  follows: 
*'(12)  I  have  never  had,  or  am  I  subject  to,  fits, 
disorders  of  the  brain,  rheumatism,  or  any  bod- 
ily or  mental  infirmity,  except  as  herein  stated. 
Had  an  attack  of  rheumatism  six  years  ago." 

Two  of  the  conditions  of  the  policy  were  as 
follows:  "(6)  The  application  for  member- 
ship, together  with  the  classification  risks  in- 
dorsed thereon,  are  made  a  part  of  this  certifi- 
cate. Fraud  or  concealment  in  obtaining  mem- 
bership, or  attempts  by  like  means  to  obtain 
indemnity,  shall  make  the  membership  and 
this  insurance  absolutely  void.  The  Associa- 
tion may  cancel  this  insurance  and  member- 
ship at  any  time  by  refunding  the  insured 
(member)  herein  named  the  membership  fee, 
together  with  any  balance  to  his  credit  de- 
posited for  assessments  in  advance.  This  mem- 
bership and  insurance,  unless  sooner  termi- 
nated by  forfeiture,  cancellation  or  resignation, 
shall  cease  and  determine  when  the  insured 
(member)  reaches  the  age  of  sixty-five  years." 
"(10)  The  provisions  and  conditions  aforesaid, 
and  a  strict  compliance  therewith  during  the 
continuance  of  this  certificate  and  insurance, 
are  conditions  precedent  to  the  issuing  of  this 
certificate  and  to  its  validity,  and  no  waiver 
shall  be  claimed  by  reason  of  the  act  of  any 
affent,  unless  such  act  or  waiver  shall  be  spec- 
ially authorized  in  writing  over  the  signature 
of  the  secretary  of  this  As«)ciation." 

Metgn.  W.  W.  Fuller,  F.  L.  Fuller  and 
R«  B.  Boone,  for  appellant: 

In  making  and  forwarding  application,  the 
insurance  company  is  held  to  do  all  that  the 
agent  does  and  to|know  all  that  he  knows,  and  is 
estopped  from  availing  itself,  of  the  act  or 
omission  of  its  agent. 

Bliss,  L  Ins.  g  290;  Phillips,  Ins.  8  1876. 

Just  principles  of  public  policv  require  that 
insurance  companies  should  be  held  to  a  strict 
degree  of  responsibility  for  the  acts  of  their 
agent& 

Bliss.  L.  Ins.  g§7&-80. 

As  to  agents'  authority  and  power  generally, 
as  directly  applicable  in  this  case.  see~ 

Mav,  Ins.  §§  120,  181,  182,  140.  142,  148, 
144;  BtwUjf  V.  JSmpire  Ins.  Co.  86  N.  T.  560 ; 
Union  Mut.  L,  Ins,  Oo.  v.  WiUeinsfm,  80  U.  8. 18 


Wall.  284.  20  L.  ed.  628;  Woodbury  Sat.  Bank 
d  B.  Auo,  V.  QharUr  Oak  F,  A  M.  Im,  (h. 
81  Conn.  617;  Bebee  v.  m^rfford  County  Mut 
F,  Ins,  Oo.  25  Conn.  51. 

Courts  do  not  favor  warranties  by  construc- 
tion. 

May,  Ins.  S  164. 

When  the  language  of  the  question  in  the 
application  calls  for  an  answer  which  to  some 
extent  mav  be  a  matter  of  opinion,  so  as  to 
admit  of  different  answer,  if  the  insured  an- 
swers in  good  faith,  and  when  the  application 
is  unintentionally  defective  in  a  matter  known 
to  the  insurer  or  its  agent,  the  inaured  will  be 
excused  though  he  did  not  give  the  desired  an- 
swer. 

May,  Ins.  g  166,  and  the  cases  cited;  Umon 
Mut.  L.  Ins,  Co,  V.  WiOdnson,  80  U.  8.  13 
WaU.  222,  20  L.  ed.  617 ;  Carpenter  v.  WosA- 
ington  Ins.  Oo,  2  Am.  Lead.  Cas.  5th  ed.  p. 
917;  Virginia  F,  db  M,  Ins.  Co,  v.  Saunders, 
14  Va.  L.  J.  881. 

Messrs.  J.  S.  Maiming  and  J.  INT.  Hioe* 
dale,  for  appellee: 

In  express  words,  the  application  is  made  a 
part  of  the  policy,  and  becomes  one  of  the 
paper  writings  containing  the  contract  between 
plaintiff  and  defendant 

Bobbin  V.  Liverpool  dt  L,  db  O.  Ins,  Co.  66 
N.  C.  70. 

A  false  statement  in  the  application,  when 
the  application  constitutes  a  part  of  the  con- 
tract, will  render  the  policy  void. 

Bobbin  V.  Liverpool  AL.dO.  Ins,  Oo.  supra; 
Mace  V.  Provident  L.  Ins,  Asso.  101  N.  C.  122; 
Outhbertson  v.  North  Carolina  Home  Ins.  Oo. 
96  N.  C.  480  :  Sugg  v.  Barfford  F.  Ins,  Co,  98 
N.  C.  148;  Jefrtes  Bconomieal  Mut.  L.  Ins, 
Oo.  89  U.  8.  22  Wall.  47.  22  L.  ed.  888;  Knick- 
erbocker L.  Ins.  Oo.  V.  Treft,  104  U.  8.  202,  26 
L.  ed.  710;  .^na  L,  Ins.  Co,  v.  France,  91  U. 
8.  510,  28  L.  ed.  401;  Moulor  v.  American  L. 
Ins.  Oo.  Ill  U.  8.  846,  28  L.  ed.  451. 

It  is  no  answer  that  the  false  statement  was 
not  material  to  the  risk,  or  that  it  was  a  positive 
advantage  to  the  company  to  be  deceived  by 
it. 

Jeffries  v.  Eeononienl  Mut.  L.  Ins.  Co,  supra; 
Mav,  Ina  gg  179-181,  185;  Mace  v.  Provident 
Uje  Ins.  Asso.  supra. 

The  statements  made  in  the  application  are 
warranties,  made  so  by  express  words  of  the 
application  and  policy,  and  must  be  strictly 
true. 

May,  Ins.  §g  179-181;  Porter.  Ins.  pp.  145, 
146,  and  cases  cited  supra. 

Knowledge  of  the  agent  cannot  help  the 
plaintiff,  and  the  evidence  was  properly  ex- 
cluded as  immaterial 

Bliss.  L.  Ins.  g  82,  pp.  122,  128;  Chase  v. 
Hamilton  Ins.  Oo.  20  N.  Y.  52 ;  Loehner  v. 
Home  Mut.  Ins.  Oo.  17  Mo.  247. 

The  application  contained  these  printed 
words:  'The  Association  is  not  bound  b^  state- 
ments made  to  agents  or  brokers  not  written  in 
this  application."  This  was  notice  to  the  plain- 
tiff of  the  extent  of  the  agent's  authority. 

Biggs  v.  North  Carolina  Home  Ins,  0».  88  K. 
C.  141;  Bigelow,  Fraud,  p.  235. 

ATerjr,  J„  delivered  the  opinion  of  the 
court: 
It  was  competent  to  prove  by  the  agent  of 
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the  defeDdant,  on  crow-ezaminaUon,  that  he 
knew,  or  had  had  abuDdant  opportuDity  and 
good  reason  to  know,  the  extent  of  the  plain- 
ttff's  deafness,  when  he  solicited  him  to  take 
oat  a  policy  or  subsequently  and  before  the 
application  was  signed.  Actual  knowledge  of 
the  plaintifTs  defective  hearing  on  the  piurt  of 
the  a^nt  was  constructive  nouce  of  it  to  his 
principal,  and  hence  the  latter  is  deemed  to 
have  waived  the  objection  that  the  deafness  of 
the  former  was  a  bodily  infirmity,  notwith- 
standing the  fact  that  it  was  provided  in  the 
policy  that  the  agents  of  the  company  should 
nave  no  power  to  waive  its  conditions.  Horn- 
thai  ▼.  Wutem  In$,  Co.  88  N.  C.  78;  Duwee 
V.  Virginia  Home  Ins.  Co.  98  N.  C.  240,  93  N. 
O.  422;  CoOint  ▼.  FarmviUe  Ins.  d  Bkg.  Co. 
79  N.  C.  284;  Union  Mut.  L.  Int.  Co.  v. 
Wilkinson,  80  U.  8.  18  Wall.  222.  20  L.  cd. 
617;  Home  Mut.  F.  In*.  Co.  v.  QarjMd,  00  111. 
124;  WilhereUy.  Maine  Ins.  Co.  49  Me.  200; 
American  Cent.  L.  Ins.  Co.  v.  MeCrea,  8  Lea, 
518;  Wood.  Ins.  g  496;  Morrison  v.  Wisconsin 
O.  F.  M.  X.  Ins.  Co.  59  Wis.  162;  Slutfer  v. 
Brooklyn  P.  Ins.  09.-58  Wis.  861;  Westchester 
F.  Ins.  Co.  V.  EarU,  88  Mich.  148. 

An  application  for  insurance  constitutes  a 
part  of  the  contract  between  the  insurer  and 
the  insured,  and  the  representations  contained 
in  it  are  presumptively  inducements  to  the 
former  to  enter  into  it  But  when  it  appears 
that  an  agent,  through  whom  a  corporation 
acts,  himself  ezamineaand  valued,  or  had  op- 
portunity to  estimate  by  examination  actually 
made  by  him.  the  value  of  property  insured 
against  fire,  or  frequently  conversed  with  a 
man  partially  deaf,  bad  opportunity  to  test  the 
extent  of  his  infirmity,  and  afterwards  solicited 
or  forwarded,  with  favorable  recommendation, 
bis  application  for  insurance  against  accident, 
the  insured  will  not  be  absolutely  precluded 
from  showing  the  facts,  as  evidence  that 
the  corporation  assented  to  what  subsequently 
appeared  to  be  an  overvaluation  in  tne  one 
case,  or  bad  knowledge  of  the  defective  hear- 
ing, and  waived  objection  to  the  risk  on  ac- 
count of  it  in  the  other.  It  was  material  that 
the  Joiy,  in  passing  upon  and  finding  the  facts 
upon  which  the  liabUity  of  the  defendant  de- 
pended, should  hear  any  testimony  that  would 
aid  them  in  determining  whether  the  defendant 
company  was  induced,  or  might  reasonably 
have  been  induced,  bv  the  false  representation 
contained  in  the  application,  to  enter  into  the 
contract,  when  it  would  not  have  done  so  had 
its  agents  had  full  knowledge  of  the  facts. 
The  representation  in  the  application  must  be, 
in  contemplation  of  law,  falsely  and  fraudu- 
lently made,  in  order  to  prevent  a  recovery  in 
case  of  loss;  but  in  the  absence  of  any  proof  of 
knowledge  of  the  misrepresentation  com- 
plained of,  or  waiver  of  objection  on  account 
of  it  by  the  agents  of  the  insured,  a  false  state- 
ment constituting  an  apparent  inducement  to 
the  contract  will  be  deemed  to  have  been  made 
with  fraudulent  intent.  Macs  v.  ProniOent  L. 
Ins.  Asso.  101  N.  C.  188. 

The  courts  of  this  country  have  differed 
widely  as  Xo  the  admissibility  of  testimony  in 
cases  like  that  before  us.  Some  have  held  that 
parol  testimony  was  not  competent  in  a  case  to 
Bbow  a  waiver  of  the  requirements  in  the  con- 
ditions of  a  policy  or  of  the  warranty  arising 
1SL.R.A. 


out  of  the  application:  while  others  have  lim- 
ited the  power  of  aoents  to  waive  its  require- 
ments in  the  face  of  a  prohibitory  provision  in 
the  policy,  to  matters  not  constituting  essential 
and  material  portions  of  the  contract,  such  as 
the  stipulations  as  to  proof  of  loss.  There  is  a 
very  general  concurrence  of  course  in  the  view 
that  where  the  execution  of  a  contract  has 
been  procured  by  the  fraud  of  an  agent  of  the 
insurer,  it  may  be  declared  void  upon  showing 
the  acts  of  the  agent  inducing  its  execution. 
This  case  is  distinguishable  from  that  of  Bob- 
bitt  V.  Liverpool  d  L.  db  0.  Ins.  Co.,  66  N.  C. 
70,  in  that  in  the  latter  the  plaintifF  not  only 
made  a  false  statement,  which  was  an  appar- 
ent inducement  to  the  defendant  to  issue  the 
policy,  but  failed  to  rebut  the  presumption  of 
fraudulent  purpose  by  showing  any  actual 
knowledge  of  the  true  value  of  the  property 
on  the  part  of  the  corporation  acting  through 
its  agent.  In  Dupree  v.  Virginia  Home  Ins. 
Co.M  N.  0.  240.  ChirfJusUee  Smith,  deliver- 
ing the  opinion  of  the  court,  said:  "It  was 
certainly  competent  to  show  this  source  of  in- 
formation possessed  by  the  agency  firm,  in  re- 
gard to  the  property  included  in  both  policies, 
when  they  issued  the  last,  as  tending  to  rebut 
the  charge  that  it  was  solely  brought  about  by 
the  fraudulent  statements  contained  in  the 
plaintiff's  application."  The  evidence  referred 
to  tended  to  show  that  a  sub-agent  of  a  general 
insurance  agent  had,  the  year  before,  inspect- 
ed the  same  property  for  another  company  for 
which  the  general  agent  was  acting,  and  had 
issued  a  policy  upon  the  valuation  then  de- 
clared just  by  the  sub-agent,  and  the  general 
agent  had  the  next  year  sent  the  insurad  the 
policy  sued  on.  which  was  issued  in  the  name 
of  another  company,  upon  the  property  de- 
stroyed by  fire,  but  based  upon  the  same  valu- 
ation. Under  the  principle  laid  down,  it  was 
eaually  competent  and  material  to  show  that 
Miackey,  the  agent  of  the  defendant  com- 
pany, knew  and  could  have  informed  his  prin- 
cipal that  the  plaintiff  was  partially  deaf,  and, 
from  the  very  nature  of  the  case,  could  have 
communicated  the  extent  of  the  infirmity. 
Being  presumably  in  possession  of  the  infor- 
mation acGuired  by  its  agent,  the  company  is 
not  deemed  to  have  been  induced  to  take  the 
risk  by  the  representation  in  the  application 
that  the  plaintiff  was  not  subject  to  any  "bodily 
infirmity." 

The  principles  announced  by  this  court  in 
the  cases  already  cited  are  supported  by  reason 
and  sustained  by  authority.  May,  Ins.  §g  181, 
182;  1  Phillips.  Ins.  g  904.  In  Homthal  v. 
Western  Ins.  Co.,  supra,  the  court  says  that  the 
policy  "was  issued  and  delivered  to  the  plain- 
tiff, with  actual  knowledge  on  the  part  of  the 
agent,  and  constructive  knowledge  of  his  prin- 
cipal, and  must  be  deemed  to  have  been  done 
with  the  full  assent  to  the  proposed  increase." 
See  also  Collins  v.  Farmville  Ins.  d  Bkg.  Co. 
79  N.  C.  279;  ArgaU  v.  Old  North  State  Ins.  Co. 
84  N.  C.  855;  Btipree  v.  Virginia  Home  Ins.  Co. 
92  N.  C.  422.  428.  "The  powers  of  the  agent 
are  prima  fade  co-extensive  with  the  business 
intrusted  to  bis  care,  and  will  not  be  narrowed 
by  the  limitations  not  communicated  to  the 
m  with  whom  he  deals."  Union  Mut.  L. 
Co.  V.  Wilkinson,  80  U.  8.  18  Wall.  222. 

I  L.  ed.  617.    So  in  the  case  of  Outhbertson 
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▼.  North  Carolina  Home  Ins,  C%?.,  96  N.  G.  480 
(cited  by  the  defendant),  tbe  insured  made  a 
false  representation  as  to  tbe  title  of  tbe  prop- 
erty destroyed  by  fire,  and  offered  no  testimony 
to  trace  any  actual  knowledge  of  tbe  facts  to 
tbe  defendant,  or  to  rebut  tbe  presumption  of 
a  fraudulent  intent  by  a  waiver.  JutUee  Davis, 
in  Maee  v.  Provident  L,  In$,  A$90.,  101  N.  O. 
188,  says:  "A  false  statement  made  in  tbe  ap- 
plication, wben  the  application  constitutes  a 
part  of  the  contract,  will  render  the  policy 


Toid,  and  so  will  any  representation  of  a  mate- 
rial fact  by  which  the  company  is  misled,  if 
falsely  and  fraudulently  made."  But  where 
there  is  a  waiver,  as  in  the  cases  of  HomiUuil  v. 
Watern  Ins.  Co.  and  Dupree  v.  Virginia  Home 
Ins.  Go,,  supra,  though  the  false  statement  be 
made  in  tbe  application  itself,  it  does  not  mis- 
lead, and  cannot  be  considered  an  inducement 
to  tbe  contract. 

There  was  error,  for  which  a  new  trial  must 
be  granted. 


OREGON  SUPREME  COURT. 


OAEES,  Sespt., 

c. 

NORTHERN  PACIFIC  R.  CO.,  Appt. 

(....Or ) 

*  1.  Carriers  otpmmmmgerm  are  respon- 
sible ftvrthe  carriage  and  salb  deliT- 
ery  ef  such  banr^^'ff^  ^  ^^  custom  and 
usage  18,  ordinarily  carried  by  travelers;  and  tbe 
payment  of  tbe  usual  fare  includes,  in  legal  con- 
templation, a  compensation  for  tbe  conveyance 
of  such  baggage. 

8.   Tlieyare  insurers  ef  soeh  lMinri^ir® 

in  the  same  manner  and  to  tbe  same  extent  as 
of  goods  or  frelgbt. 

8.  Bairg^a^e  within  the  role  of  sooh  lia- 
bility is  confined  to  sucb  articles  as  are  usually 
oanied  as  baggage  for  tbe  personal  use  of  tbe 
passenger  or  for  bis  convenience,  instruction 
or  amusement  on  tbe  Journey,  and  does  not  in- 
clude that  wbiob  is  carried  for  tbe  purpose  of 
business,  sucb  as  mercbandlse  or  tbe  like. 

4.  Whiletheoblic^ationof  aearrier  of 
IMUMsengers  is  limited  to  ordinary  bag- 
gage, yet  if  tbe  carrier  knowingly  pennit  a  paa- 
senger,  eitber  on  payment  or  without  payment 
of  an  extra  charge,  to  take  articles  as  personal 
baggage  which  %ire  not  properly  such,  it  will  be 
liable  for  their  loss  or  destruction,  though  with- 
out fault. 

(March  28,  IBOL) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  tbe  loss  of  certain  of 
plaintiff's  property  while  in  defendant's  pos- 
session for  transportation.    Afflrmed. 

Statement  by  Lord*  J.: 

This  is  an  action  brought  by  tbe  plaintiff  to 
recover  from  the  defendant  the  sum  of  $1,- 
401.25  on  account  of  the  alleged  failure  of  tbe 
defendant  to  deliver  to  tbe  plaintiff  certain 
personal  property,  spedfically  enumerated  in 
Uie  complaint,  and  constituting  tbe  contents  of 
seven  trunks.  Tbe  complaint  alleges  that  at 
the  time  therein  mentioned  the  plaintiff,  to- 

'  *  Head  notes  by  Lord,  J. 

Nora.— As  to  a  carrier^s  liability  for  loss  of  bag- 
gage and  as  to  what  constitutes  baggage,  see  notes 
to  Hartwell  v.  Northern  Pac.  Exp.  Co.  (t>ak.)  8  L. 
R.  A.  845;  MeU  v.  California  Southern  R.  Go.  (Gal.) 
9  L.  R.  A.  481. 
12  L.  R.  A. 


getber  with  his  wife  and  several  other  persons* 
naming  them,  constituted  tbe  Cakes  Comedy 
Company,  an  organization  giving  Iheatricd 
entertainmenta  in  the  villages  and  cities  situ- 
ated on  tbe  line  of  tbe  Company's  road,  and 
that  on  said  day,  or  the  night  thereof,  the 
plaintiff,  as  proprietor  of  said  theatrical  organ- 
ization, had  engaged  and  advertised  his  com- 
panv  to  give  an  entertainment  at  Thompson's 
Fall,  Mont.,  and  had  started  with  said  com- 
pany of  people  and  baggage,  by  the  defendant's 
line  of  road,  to  saia  place  from  Hope,  in 
Idaho;  that  prior  to  starting  he  applied  to  de- 
fendant's ticket  agent  at  sfdd  Hope  for  trans- 
portation for  himself  and  other  persons  afore- 
said, and  their  trunks  and  contents,  and  other 
movable  property  necessary  and  proper  to  be 
used  by  them  in  tbe  business  in  which  they 
were  engaged,  and  necessarv  and  proper  as 
their  weuing  apparel;  that  be  informed  said 
ticket  agent  that  be  desired  transportation  for 
said  persons  and  property,  and  said  agent  in- 
formed that  it  would  be  necessary  for  plaintiff 
to  buv  five  first-class  tickets  for  tbe  sum  therein 
specified  to  secure  such  transportation;  and 
that  (hereupon  plaintiff  purchased  said  tickets, 
and  secured  said  transportation  and  carriage, 
etc.,  and  delivered  said  property  to  its  agents 
and  servants,  which  was  accepted  and  taken 
in  their  charge  and  care,  and  for  which  be  re- 
ceived checks  in  addition  to  his  said  tickets; 
that  it  refused  and  failed  to  deliver,  etc.:  and 
through  ita  own  negligence  said  train  waa 
wrecked,  and  a  large  part  of  the  propertv  was 
destroyed  by  fire.  etc.  Tbe  answer  of  the  de- 
fendant put  in  issue  all  the  allegations  of  the 
complaint,  or  that  it  had  any  knowledge  or  tn- 
formation  as  to  tbe  contents  of  such  trunks,  or 
tbe  value  thereof,  etc.  Upon  the  trial,  the 
Jury,  at  the  request  of  the  defendant,  were  re- 
quired to  find  special  answers  to  tbe  following 
questions:  "First,  Wbat  do  you  find  to  be 
the  value  of  the  baggage  belonging  to  the 
plaintiff  and  bis  company  which  was  lost  In 
tbe  wreck  of  tbe  defendant's  cars  March  95lk 
last,  aside  from  tbe  stage  properties,  cos- 
tumes, musical  instrumenta  ana  tbeatriod 
property  of  tbe  comedy  company?  Ajiswer, 
$381.25.  Second,  What  do  you  find  to  be 
tbe  value  of  tbe  sta^  properties,  musical  in- 
struments, advertising  matter,  tickets,  stage 
costumes,  and  stage  paraphernalia  destroyed 
in  tbe  wreck  on  tbe  25th  of  March  last?  An- 
swer, $754.75."  At  the  same  time  the  jurr 
found  a  general  verdict  in  favor  of  the  plaintiff 
for  $1,186,  being  for  the  full  value  of  all  the 
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property  belonging  to  the  plaintiff  and  his 
company  which  was  lost  in  the  wreck.  The 
coansel  for  the  defendant  moved  to  set  aside 
the  ^neral  verdict  because  the  same  was  in- 
consistent with  the  special  findings  foand  by 
the  jury,  and  moved  the  court  to  render  a 
judgment  upon  such  special  findings  in  favor 
of  the  plaintiff  and  against  the  defendant  for 
the  sum  of  $881.25,  which  the  court  refused 
to  do,  and  rendered  judgment  foi  the  plaintiff 
for  the  sum  of  $148o. 

Memtn.  Dolph,  BeUlai^r»  Malloty  4b 
Simon  for  appellant. 
MtMtTB,  Jones  4b  Stuart  for  respondent 

I«orcU  «^.,  delivered  the  opinion  of  the  court: 
The  defendant  does  not  deny  liability  for  the 
loss  or  destruction  of  the  personal  baggage  of 
the  plaintiff  and  the  members  of  his  troupe, 
but  it  denies  liability  for  property  other  than 
actual  personal  baffgage.  In  determining  the 
question  presented  by  this  record  it  Is  neces- 
sary to  understand  the  nature  and  extent  of  the 
obligation  which  a  carrier  of  passengers  by  rail 
assumes  as  respects  the  personal  baggage  of 
the  passenger.  That  obligation  requires  it  not 
only  to  carry  the  passenger,  but  also  to  carry  a 
reasonable  amount  of  bis  personal  baggage. 
"The  carriage  of  the  baggage  of  the  passen- 
ger/' said  Andrews,  /.,  ''under  reasonable  limi- 
tations as  to  amount,  is  the  ordinary  incident 
to  the  carriage  of  the  passenger;  and  the  duty 
arises  on  the  part  of  the  company  to  carry  the 
baggage  of  the  passenger  as  incident  to  the 
prmcipal  contract,  without  any  specific  agree- 
ment or  separate  compensation."  Idoacaan  v. 
New  York  Cent.  A  H.  B.  R.  Co,  94  N.  T.  278. 
As  respects  such  baggage,  a  carrier  of  passen- 
gers is  held  to  the  same  liability  as  a  common 
carrier  of  goods.  For  its  loss  or  destruction, 
save  by  the  act  of  Ck)d  or  the  public  enemy,  it 
must  respond,  though  without  fault  onMtspart. 
To  this  extent  it  is  an  insurer,  and  is  respon- 
sible for  the  carriage  and  safe  delivery  of  such 
baggage,  the  same  as  goods  intrusted  to  it  as 
freight  But  it  is  only  to  such  articles  as  may 
be  l^lly  termed  "baggage"  that  such  liabili^ 
attadies,  no  matter  what  may  be  the  contents 
of  Uie  Img  or  trunk.  As  to  what  constitutes 
"baggage  in  the  lesal  sense,  or  "ordinary  bag- 
gage/^ or  "personal  baggage,"  as  commonly 
08^  in  England,  it  has  been  found  by  the 
courts  difficult,  if  not  impossible,  to  define  with 
accuracy  within  the  meaning  of  the  rule  of  the 
carrier's  liabilitv.  "It  is  agreed  on  all  hands," 
said  Erie,  Ch.  /.,  "that  it  is  impossible  to  draw 
any  very  well  defined  line  as  to  what  is  and 
what  is  not  necessary  or  ordinary  baggage  for 
a  toiveler.  That  which  one  traveler  would 
comrider  indispensable  would  be  deemed  super- 
fiuous  and  unnecessary  by  another.  But  the 
general  habiu  and  wants  of  mankind  must  be 
tsJcen  to  be  in  the  mind  of  the  carrier  when  he 
receives  a  passenger  for  conveyance."  Pheif» 
V.  Ltmdtm  da  N.  W.  R.  Co.  19  C.  B.  N.  8.  821. 
In  a  general  sense  it  may  be  said  to  include 
such  articles  as  it  is  usual  for  persons  traveling 
to  take  with  them  for  their  pleasure,  conven- 
ience and  comfort,  according  to  the  habits  and 
wants  of  the  class  to  which  they  belong.  In 
W«efc#  V.  New  York, N.  H.  dKR.Co.,9 Hun, 
M9,  it  is  said  that  a  passenger  may  carry  with 
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him  "such  articles  of  necessity  and  convenience 
as  are  usually  carried  by  passengers  for  their 
personal  use'and  comfort,  instruction  and  con- 
venience, or  protection."    In  Jordan  v.  Fall 
River  R.  Co.,  5  Gush.  60,  the  rule  is  sUted  to 
be  "that  baggage  includes  such  articles  as  are 
of  necessity  or  convenience  for  personal  use, 
and  such  as  is  usual  for  persons  traveling  to 
take  with  them."    In   Johnson  v.  Stone,  11 
Humi^.  419,  the  court  said:    "It  is  not  prac- 
tical to  state  with  precise  accuracy  what  shall 
be  included  by  the  term  ^baggage. '    It  certainly 
includes  articles  of  necessity  and  personal  con- 
venience usually  carried  by  pasBengers  for  their 
personal  use;  and  what  these  may  be  will  very 
much  depend  upon  the  habits,  tastes  and  re- 
sources of  the  passenger."    In  Hannibal  d  St. 
J.  R.  Co.  V.  Swift,  79TJ.  8.  12  Wall.  2«2,  20  L. 
ed.  428,  Mr.  Justice  Field  said  that  the  contract 
"to  carry  the  person  only  implies  an  undertak- 
ing to  transport  such  a  limited  quantity  of 
articles  as  are  ordinarily  taken  by  travelers  for 
personal  use  and  convenience,  such  quantity 
depending,  of  course,  upon  the  station  of  the 
pMty,  the  object  and  length  of  his  Journey,  and 
many  other  considerations."    In  Macrow  v. 
Oreat  Western  R  Co.,L.  n.  6  Q.  B.  612,  Cock- 
bum,  Ch.  J.,  said:    "Whatever  the  passenger 
takes  with  him  for  his  personal  use  and  con- 
venience, according  to  the  habiu  or  wants  of 
the  particular  class  to  which  he  belongs,  either 
with  reference  to  the  immediate  necessities  or 
to  the  ultimate  purpose  of  the  Journey,  must 
be  considered  as  personal  luggage.    This  would 
include,"  he  continues,  "not  only  articles  of 
apparel,  whether  for  use  or  ornament,   .   .   . 
but  also  the  gun-case  or  fishing  apparatus  of 
the  sportsman,  the  easel  of  tne  artist  on  a 
sketching  tour,  or  the  books  of  the  student,  and 
other  articles  of  analogous  character,  the  use 
of  which  is  personal  to  the  traveler,  and  the 
taking  of  which  has  arisen  from  the  fact  of  his 
Journeying.    On  the  other  hand,  the  term  'or- 
dinary luggage'  being  thus  confined  to  that 
which  is  personal  to  the  passenger,  and  carried 
for  his  use  and  convenience,  it  follows  that 
what  is  carried  for  the  purpose  of  business, 
such  as  merchandise  and  the  like,  or  for  larger 
and  ulterior  purposes,  such  as  articles  of  furni- 
ture or  household  goods,  would  not  come  with- 
in the  description  of  'oidinary  luggage'  unless 
accepted  as  such  bv  the  carrier."    See  also  1 
Am.  &  £ng.  Encyclop.  Law,  Baggage,  1042;  2 
Rorer,  Railroads,  988;  Hutch.  Carr.  ^§  677, 
688,  686.    8o  that  it  would  seem  that  baegage, 
in  the  sense  of  the  law,  may  consist  of  such 
articles  of  apparel  as,  through  necessity,  con- 
venience, comfort  or  recreation,  the  passenger 
majr  take  for  his  personal  use,  according  to  the 
habits  or  wants  of  the  particular  class  to  which 
he  belongs,  either  with  reference  to  the  imme- 
diate necessities  or  the  ultimate  purpose  of  the 
Journey.    The  question  what  articles  of  prop- 
erty, as  to  quantity  and  value,  contained  in  a 
trunk,  may  be  deemed  baggage  within  tbe  rule, 
is  to  be  determined  by  the  Jury  according  to 
the  circumstances  of  the  case,  subject  to  tbe 
power  of  the  court  to  correct  any  abuse.    Neio 
York  Cent.  A  H,  R.  R.  Co.  v.  Fraloff,  100  U.  8. 
24, 25  L.  ed.  581 ;  Bomar  v.  Maxwell,  9  Humph. 
%22\  Brock  v.  Gale,  14  Fla.  528;  Mauritz  v.  New 
York,  L.  E.  db  W.  B.  Co.  23  Fed.  Rep.  766. 
As  the  contract  of  the  carrier  of  passengers 
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is  to  carry  a  reasonable  amouDt  of  baggafi^  for 
the  acoommodaUoD  of  the  passeDger,  it  follows 
from  tbe  nature  and  object  of  the  contract,  as 
observed  by  Appleton,  Ch,  J.,  *'that  the  right 
of  the  passenger  is  limited  to  the  baggage  re- 
quired for  his  pleasure,  convenience  and  neces- 
sity during  the  journey."  Wilson  v.  Grand 
Trunk  B,  Co.  66  Me.  62.  Articles  of  whatever 
kind  that  do  not  properly  come  within  the  de- 
scription of  ordinary  baggage  are  not  included 
within  the  terms  of  such  contract,  nor  is  the 
cajrrier  liable  for  their  loss  or  destruction,  in 
the  absence  of  negligence.  Sta^e  properties, 
costumes,  paraphernalia,  advertising  matter, 
etc.,  are  not  articles  required  for  the  pleasure 
or  convenience  or  necessity  of  the  passenger 
during  his  journey,  but  are  plainly  intended 
for  the  larger  or  ulterior  purposes  of  carrying 
on  the  theatrical  business.  They  do  not  fall, 
therefore,  under  the  denomination  of  "bag- 
cage,"  and,  in  the  absence  of  negligence,  no 
liability  can  arise  against  the  carrier  for  their 
loss  or  destruction,  unless  accepted  as  baggage 
by  the  carrier.  And  so  the  special  verdict  of 
the  jury  found.  They  segregated  the  articles 
which  might  properly  be  termed  "baggage" 
from  those  earned  for  the  purposes  of  business, 
and  found  separately  the  value  of  each,  but  by 
their  general  verdict  found  the  Company  liable 
for  the  full  value  of  the  property  upon  the  as- 
sumption that  the  trunks  and  their  contents 
were  received  by  the  Company  as  baggage. 
The  bill  of  exceptions  discloses  that  the  court 
charged  the  jury,  among  other  things,  as  fol- 
lows: "There  is  another  phase  of  this  ques- 
tion. If  you  find  from  all  the  evidence  in  the 
case  that  these  trunks  were  brought  to  the 
agent  of  the  Company,  and  their  appearance 
indicated  that  they  might  not  only  contain  the 
personal  baggage,  in  the  strict  sense  of  the 
word,  of  the  party,  but  that  other  things  than 
baggage  were  received  without  objection,  and 
no  fraud  or  concealment  was  practiced  by  the 
plaintiff,  if  the  trunks  on  their  face  advertised 
fully  what  their  contents  were,  and  their  agents 
received  them  under  these  circumstances,  and 

S\ye  checks  for  them,  and  the  Company, 
rough  these  agents  and  employ^,  took  them 
into  its  charge  without  making  'any  objection, 
then  the  defendant  is  to  be  deemed  to  have 
taken  these  articles  as  baggage,"  etc.  In  sub- 
stance, the  complaint  alleges  tJiat  the  defend- 
ant was  fully  informed  of  the  contents  of  the 
trunks  prior  to  their  delivery,  and  that  the  de- 
fendant received  and  cheesed  them  as  bag- 
gage, which  is  put  in  issue  by  the  denials  of 
the  answer.  Although  the  bill  of  exceptions 
contains  no  evidence,  nor  is  any  certified  to  us 
by  this  record,  the  issue  permitted,  and  the  in- 
struction was  designed  to  meet,  the  evidence 
upon  this  phase  of  the  case.  Under  such  cir- 
cumstances, we  are  bound  to  assume  that  there 
was  evidence  tending  to  show  that  the  defend- 
ant had  notice  of  the  nature  of  the  property, 
and  received  it  as  baggage  for  transportation. 
In  this  view,  the  general  verdict  is  not  incon- 
sistent with  the  si^cial  findings,  for  if  the  de- 
fendant knowingly  permittedf  the  plain ttff  to 
take  as  baggage  articles  that  would  not  come 
under  that  description,  it  is  liable  for  their  loss, 
though  not  arising  from  its  negligence.  While 
it  is  true  that  passenger  carriers  are  not  liable 
for  merchandise  and  the  like  when  packed  up 
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with  a  traveler's  baggage,  if  the  baggage  be 
lost,  yet  if  the  merchandise  be  so  packed  as  to' 
be  obviously  merchandise  to  tbe  eye,  and  the 
carrier  takes  it  without  objection,  be  ia  liable 
for  the  loss.  Story,  Baifan.  %  499.  Thus,  in 
the  case  of  Great  Northern  R.  Go.  ▼.  SkepAerd, 
8  Exch.  80,  Parke,  B.,  said:  "If  the  plaintiff 
had  carried  these  articles  exposed,  or  had 
packed  them  In  the  shape  of  merchandise,  ao 
that  the  company  might  have  known  what 
they  were,  and  they  had  chosen  to  treat  them 
as  persona]  luggage,  and  carry  them  without 
demanding  any  extra  remuneration,  they  would 
have  been  responsible  for  tbe  loss.  So  also 
upon  any  limit  in  point  of  weight,  if  tbe  com- 
pany chose  to  allow  a  passenger  to  carry  more, 
they  would  be  liable."  And  in  Maeraw  v. 
Great  Western  R,  Go,,  supra,  Cockbum,  Ch,  J., 
said:  "If  the  carrier  permits  the  paasenEer, 
either  on  payment  or  without  payment  of  an 
extra  charee,  to  take  more  than  the  reflated 
quantity  of  luggage,  or  knowingly  permits  him 
to  take  as  persontS  luggage  articles  that  would 
not  oome  under  that  denomination,  he  wiH  be 
liable  for  their  loss,  though  not  arising  from 
his  negligence."  In  8hman  v.  Great  Western 
R  Co.,  6  Hun,  546,  Gilbert,  J.,  after  staUng 
and  citing  authorities  to  sustain  the  propositioo 
that  railroad  companies  are  not  liable  for  the 
loss  of  merchandise  delivered  to  them  under 
the  guise  of  baggage  for  transportation  along 
with  a  passenger,  said:  "They  are  liable,  n 
they  knowingly  undertake  to  tranaport  mer- 
chandise in  trunks  or  boxes,  which  have  been 
received  by  them  for  transportation,  in  passen- 
ger trains,  unless  the  agent  who  reoeivea  the 
packages  for  that  purpose  violates  a  regulation 
of  the  company  by  so  doing,  and  tbe  passenger 
or  owner  of  the  goods  has  notice  of  such  rqr- 
ulation,"--citing^<^  v.  Hudson  Biter  B,  Co. 
8  E.  D.  Smith,  o71,  and  other  casesi  See  also 
2  Wait,  Act.  and  Def.  82.  "DoubUess,"  said 
Mitchell, «/.,  "if  the  carrier  had  actual  notice 
of  the  nature  of  the  property,  and  still  received 
it  as  baggage,  he  would  be  liable."  Haines  v. 
Ohieago.  St.  P.  M.  its  0.  B,  Go.  29  Minn.  161. 
So  in  Teitas  etc.  B.  Go.  v.  Gapps  (Tex.),  16  Am. 
A  Eng.  R.  R.  Cas.  118,  it  was  held  that  where 
a  railroad  company,  through  its  baggage  or 
ticket  agent,  receives  articles  fortranaportatimi 
as  baggage,  knowing  at  the  time  that  audi  arti- 
cles are  not  properly  baggage,  the  company 
will  be  responsible  therefor  as  a  common  car- 
rier, and  will  be  estopped  from  denying  thai 
the  same  was  barrage.  Chicago^  B.  /.  <i  P.  J8L 
Co.  V.  Conkiin,  13  Ean.  06;  Minter  ▼.  Pae^ 
B  Go.  41  Mo.  508.  Again,  in  Ho^ffer  ▼.  Cb- 
eoffo,  M.  db  8t.  P.  B.  Co.,  68  Wis.  100.  a  travel- 
ing agent  applied  to  a  railroad  company  to 
transport  his  sample  trunks  as  baggage,  and 
the  company,  knowing  their  contents,  reoeiTed 
and  checked  them  as  baggage,  and  carried 
them  as  such  on  the  passenger  train  on  which 
he  rode;  and  the  court  held  that  both  parties 
were  estopped  to  claim  that  such  trunka  were 
not  baggage,  and  to  be  treated  as  such,  and 
not  as  ordinary  freight  So  that,  while  the  ob- 
ligation of  a  carrier  of  passengers  is  limited  to 
ordinary  baggage,  yet  if  it  knowingly  permits 
a  passenger,  dther  on  payment  or  witnoat  pay- 
ment of  an  extra  chaige,  to  take  articlea  as  per- 
sonal  baggage  which  are  not  pioperiy  such.  It 
will  be  llime  for  tbehr  loss  or  destnictioii. 
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though  without  fault.  Now,  the  issue  iovites 
and  the  iustruction  indicates  that  there  was 
evidence  tending  to  prove  that  the  contents  of 
the  trunks  were  fullv  advertised,  and  that  the 
a^nt  of  the  defendant  knew  Uiat  they  con- 
tained, besides  personal  apparel,  stage  costumes 
and  properties,  and  that  they  were  received 


and  checked  as  baggage;  and  in  such  case  the 
defendant  is  liable  tor  their  loss,  though  with- 
out fault,  as  the  Jury  have  found  by  their  ver- 
dict, and  the  court  affirmed  by  its  judgment. 

In  this  view  there  is  no  inconsistency  in  the 
general  verdict  with  the  special  findings,  and 
the  judgment  must  be  afflrmed. 


PENNSYLVANIA  SUPREME  COURT. 


John  GLENNON 

LEBANONMANUEACTURINGCO.,  Appt. 

(....Pa.. ..J 

lioao  eaofledbgr  the  winlrillftil  work  of  m 
■ervftat  may  he  set  off  against  his  claim  for 
wages  and  the  set-off  Is  not  limited  to  his  wages 
for  the  partiotilar  days  during  which  the  damage 
was  done. 

(March  9, 1891.) 

APPEAL  by  defendant  from  a  ludnnent  of 
the  Court  of  Common  Pleas  for  Lebanon 
County  in  favor  of  plaintiiT  in  an  action  brought 
to  recover  wages  alleged  to  be  due  and  unpud. 
Betersed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Grant  Weidman  and  Frank  E. 
Meily.  for  appellant: 

The  damages  sustained  by  appellant  was  a 
good  defense  pro  tanto  to  the  claim  of  appellee. 

The  formal  plea  of  set-off  was  not  necessary 
in  order  to  enable  the  appellant  to  prove  the 
damages  and  the  circumstances  out  of  which 
they  arose. 

Leeeh  v.  Batdwin,  5  Watts.  449;  Heek  v.  She- 
ner,  4  Serg.  &  R.  249;  PovmaU  v.  Bair,  78  Pa. 
403;  EUsnng  v.  MiUer,  102  Pa.  46;  Qaw  v. 
W<^eott,  10  Pa.  48. 

Damages  resulting  to  a  master  from  his  serv- 
ant's non-performance,  or  negligent  or  unfaith- 
*ful  performance,  of  the  work  for  which  he  was 
hired  are  ex  contractu,  and  may,  if  capable  of 
liquidation  by  any  recognized  measure,  be  set 
on  against  the  servant's  claim  for  wages. 

Hunt  V.  UUmore,  59  Pa.  450;  Nielde  v.  Bald- 
foin,  4  Watts  &  8.  290;  Shaup  v.  Shoup,  15  Pa. 
861;  Wright  v.  Oumpsiy,  41  Pa.  102. 

When  one  undertakes  to  perform  work  for 
another,  the  law  implies  a  contract  to  do  it 
with  care  and  skill,  and  an  action  of  assumpsit 
for  a  breach  of  such  contract  will  lie. 


Oonn  V.  Stumm,  81  Pa.  14;  Beeside  v.  Bee- 
side,  49  Pa.  822. 

Mr,  John  Benson*  for  appellee: 

Dama^  done  through  carelessness  and  neg- 
ligence IS  a  wrong  aiisin^  out  of  a  tort,  and 
cannot  be  set  off  in  an  action  of  assumpsit  un- 
der our  Defalcation  Act. 

Oogel  V.  Jaeobp,  6  Serg.  &  R.  116;  Hunt  v. 
Oilmore,  69  Pa.  462. 

When  damage  arises  from  a  tort  through  the 
negligence  or  unskillful  work  of  the  plaintiff 
it  cannot  Ibe  set  off  in  an  action  for  assumpsit. 

ZeU  V.  AmM,2  Penr.&W.292;  M' Cohan 
V.  Hirst,  7  Watts,  179. 

Negligence  in  doing  work  may  be  proven  in 
an  action  of  assumpsit  when  directly  connected 
with  the  cause  of  action,  to  prove  failure  of 
consideration  of  the  promise  to  pay,  but  not  as 
a  set-off. 

Price  V.  Lewis,  17  Pa.  61;  Leeeh  v.  Baldwin, 
6  Watts,  446;  Blessing  v.  Miller,  102  Pa.  45. 

Pazson*  6!^.  J. ,  delivered  the  opinion  of  the 
court: 

This  is  a  small  case,  yet  it  involves  a  ques- 
tion of  some  iniportance.  It  was  not  disputed 
that  the  plaintiff  did  certain  work  so  unskill- 
fuUy  as  to  cause  a  loss  to  the  defendant.  The 
learned  judge  held  that  this  loss  oould  not  be 
set  off  against  the  plaintiff's  claim  for  wages, 
further  than  to  the  extent  of  the  five  or  six 
days  during  which  he  was  engaged  upon  the 
work  which  was  so  unskillfuUy  done.  It  was 
contended  by  the  learned  counsel  for  the  plain- 
tiff that  such  setroff  could  not  be  allowed,  be- 
cause if  the  appellant  (defendant)  was  injured 
by  the  imperfect  work  on  the  wheels,  throus^ 
the  carelessness  and  negligence  of  the  plaintiff, 
it  is  a  wrong,— a  tort;  and  redress  cannot  be 
obtained  in  this  action  of  assumpsit  by  means 
of  a  se^off.  We  may  concede  that  unliquidat- 
ed damages  arising  from  a  tort  growing  out  of 
a  separate  transaction  cannot  be  set  off  in  an 


Hots.— Set-Ojf  for  damage  by  negligenee  and  Vfant 
of  8h(U  in  performance  of  services. 

In  an  action  for  services  defendant  is  entitled  to  a 
counterclaim  for  loss  resulting  from  the  lack  of 
skill  and  care  on  the  part  of  the  plaintiff.  Barretts, 
P.  ft  H.  Dyeing  Bitab.  v.  Wharton,  2  Gent.  Rep.  100, 
lOlN.Y.esi. 

A  recoupment  may  be  allowed  for  loss  sustained 
from  plainttlTB  negligence:  but  for  this  purpose  a 
notice  must  be  given  to  the  plaintiff,  and  a  definite 
statement  of  the  claim  filed.  Dermott  v.  Jones,  64 
U.  S.  28  How.  280, 16  L.  ed.  442.  See  Green  v.  Biddle, 
nU.  8.  8  Wheat.  1.6  L.  ed.  647. 

A  recoupment  for  defective  workmanship  in  the 
oonstraction  of  a  brick  store-building  cannot  be 

2  L.  R.  A. 


defeated  by  proof  of  changes  in  the  contract,  in  no 
wise  involved  in  the  controversy.  Moellering  v. 
Kayser,  9  West.  Rep.  874, 110  Ind.  688. 

All  damages  directly  arising  from  the  inferior 
work  upgn  it,  or  mferior  materials,  may  be  proved 
against  a  demand  for  its  price.  Florida  R.  Oa  v. 
Smith,  88  U.S.  21  WalL  266,  22  L.  ed.  618;  Winder  v. 
Caldwell,  66  U.  8. 14  How.  434, 14  L.  ed.  487;  Dermott 
V.  Jones,  64  U.  S.  28  How.  220, 16  L.  ed.  442;  Ingle  v. 
Jones,  09n.8.2  WalLl,  17  L.ed.  782. 

Evidence  of  delay  contrary  to  the  contract,  and 
that  the  materials  used  and  the  workmanship  were 
defective,  is  admissible.  Winder  v.Galdwell,  supra. 
See  notes  to  Helwig  v.  Laschowski  (Hich.)  10  L.  R. 
A.  880;  Memphis  ft  C.  R.  Co.  v.  Greer  (Tenn.)  4  L.  R. 
A.  860. 
21 
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actioD  of  assumpsit.    This  is  DOt  such  a  case. 
The  plaintifif  is  a  machinist,  and  was  employed 
in  defeudaut's  machine-shop  to  do  certain  me- 
chanical work  for  a  compensation  agreed  upon. 
From  this  contract  the  law  implies  faithful  serv- 
ice on  the  part  of  the  employe,  and  an  amount 
of  care  and  ^111  proportioned  to  the  character 
of  the  work  which  he  has  engaged  to  perform. 
If  he  performs  it  negligently  and  unskillfully 
it  is  a  breach  of  contract,  and  when  the  em- 
ployer is  sued  for  wages  earned  under  the  con- 
tract he  can  defend  by  showing  a  failure  on  the 
part  of  the  servant  to  properly  perform  his 
part,  in  consequence  of  which  he  has  sustained 
damages.    It  is  not  a  question  of  set-off  or  of 
tort;  It  is  an  equitable  defense,  growing  out  of 
the  contract  itself,  and  going  directly  to  its  con- 
sideration.    Leech  V.  Baldwin,  5  Watts,  446, 
was  an  action  by  a  common  carrier  against  the 
consignee  to  recover  the  price  of  carrying,  and 
it  was  held  that  the  defendant  might  set  up  as 
a  defense  negligence  or  want  of  skill  in  the 
carrier,  by  which  the  goods  were  deteriorated 
in  value.    It  was  said  by  Justice  Huston,  in 
delivering  the  opinion  of  the  court:    "It  is 
simply  whether  a  person  who  has  undertaken 
to  perform  a  service  for  hire,  and  has  per- 
formed it  so  negligently  or  dishonestly  as  to 
occasion  loss  to  his  employer,  can  recover  full 
compensation,  as  though  all  had  been  done  ac- 
cording to  the  contract.    All  our  decisions  say 
he  cannot  so  recover.    The  defendant,  if  he 
can  prove  any  facts  which  so  to  show  that  the 
plaintiff  did  not  perform  hu  part  of  the  con- 
tract, or  from  negligence  or  want  of  skill  per- 
formed it  in  such  a  manner  as  that  the  defend- 
ant suffered  loss,  may  have  the  amount  of  that 
loss,  as  ascertaiDcd  by  the  lury.  deducted  from 
the  amount  of  the  plain ti firs  claim."    The  case 
of  Heck  V.  Shener,  4  Sere.  &  R.  249,  is  even 
stronger.    It  was  there  held  that  in  an  action 
to  recover  compensation  for  services  as  a  house- 
keeper, and  for  eoods  sold  and  delivered,  evi- 
dence that  the  phintiff  was  guilty  of  malfeas- 
ance in  the  execution  of  her  trust,  and  embez- 
zled the  eoods  of  the  defendant,  is  not  admissi- 
ble by  way  of  set-off;  but  it  may  be  received 
under  theplea  of  non-assumpsit,  to  defeat  the 
action.    To  the  same  point  are  Nickle  v.  Bald- 
fffin,  4  Watts  &  8.  290;  Shoup  v.  Sh(mp,  16  Pa. 
861;  Wright  v.  Cumpstv^4l  Pa.  102;  Hunt  v. 
Gilmore,  59  Pa.  450.     This  is  not  only  good 
law,  but  it  is  good  sense.    Surely,  if  my  serv- 
ant sue  me  for  wages,  I  may  show  as  a  de- 
fense to  his  claim  that  he  has  been  unfaithful, 
negligent  or  dishonest,  or  that  he  wasted  or 
emoezzled  my  property.     It  was  urged,  how 
ever,  that  the  defense  was  only  available  as  to 
the  portion  of  the  claim  for  the  particular  da^s 
upon  which  the  negligence  and  consequential 
injury  occurred.    This  position  cannot  be  sus- 
tained.   The  plaintiff  was  suing  upon  an  en- 
tire contract.    A  separate  suit  could  not  be 
maintained  for  each  day's  work.     Logan  v. 
Caffrey,  80  Pa.  196.     The  authorities  are  clear 
that  the  defendant  was  entitled  to  make  defense 
for  his  whole  loss,  and  was  not  limited  to  de- 
falk it  against  the  claim  for  the  particular  da^^'s 
work  when  the  loss  occurred.     PmnnaUv.  Bair, 
78  Pa.  408;  Blessing  v.  Miller,  102  Pa.  46. 

The  judgment  is  reversed,  and  a  venire  facias 
de  now  awarded. 
12  L.  R.  A. 


John  G.  CURTIN 

V, 

Philip  H.  SOMERSET,  A^ppi. 

(....Pa,....) 

A  contractor  after  the  completioB  wbA. 
dellTery  of  posaeflsdon  of  a  building  and  ia 
aooeptanoe  by  tlie  owner  is  not  liable  to  a  etnnfer 
to  the  contract  for  injuries  resulting  irom  (i»> 
facts  In  the  construction  of  tlie  building-. 

(February  10. 180L) 

APPEAL  by  defendant  from  a  Jud^eot  of 
the  Court  of  Common  Pleas,  No.  8.  for 
Philadelphia  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  danoages  for  personal 
injuries  alleged  to  have  resultM  from  defend- 
ant's negligence.    Reversed. 

The  facts  are  stated  in  the  opinioo. 

Mr.  E.  Cooper  Shapleyt  for  appellant: 

If  defendant  had  delivered  possession  of  the 
hotel  to  its  owner  and  the  latter  had  accepted 
it.  and  if  the  accident  happened  while  said 
owner,  or  its  lessee,  was  in  possession,  then  the 
plaintiff  is  not  entitled  to  recover  against  the 
defendant 

Wharton,  Neg.  %4S»et  seq.;  GollU  v.  Seldtn, 
L.  R.  8  C.  P.  495;  Winterbottom  v.  WHght,  10 
Mees.  &  W.  116;  Blakemort  v.  BritM  dt  K  R, 
Co.  8  El.  &  Bl.  1085;  Loop  v.  UtchfiOd,  42  X. 
y.  351;  LoseeY.  Olute,  61  N.  Y.  494;  HydranUe 
Works  Co,  V.  Orr,  88  Pa.  886;  BomteUY.  Laird, 
8  Cal.  469;  Frands  v.  GockreU,  L.  R  5  Q.  R 
501;  Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div.  508. 

Mr.  Joseph  S.  Ooodbread*  for  appellee: 

The  appellant  cannot  cast  the  responsibOity 
upon  the  hotel  company  for  whom  he  erecled 
the  building. 

Mansfield  Coal  db  Coke  Co.  v.  McEnen/,  91  Pa. 
185;  Meany  v.  Abbott,  6  Phila.  256;  W<Uden  v. 
/?V«cA,  70  Pa.  460. 

The  owner  is  not  responsible  for  the  acts  of 
the  architect  or  contractor. 

Willard  v.  Tatham,  67  Pa.  874;  Meany  v. 
AbboU,  supra;  Painter  v.  Pittsburgh,  46  Pa. 
"2;  Blake  v.  Ferris,  6  N.  Y.  48;  HiUiard  v. 


NoTB.— Duty  is  an  ememiAaH  element  of  tieglCpriine. 

If  there  is  no  duty,  there  can  be  no  negligvoee. 
as  duty  is  ao  easeotial  element,  and  such  duty  must 
be  owed  to  the  plaintiff,  or  an  action  will  not  Ite. 
Nickerson  v.  Bridgeport  H.  Go.  46  Conn.  8ft:  Marvin 
Safe'  Co.  V.  Ward,:46  N.  J.  L.  19;  Loaee  v.  Clute.  SI 
N.  Y.  4M;  Hof  naff  to  v.  New  York  Cent,  ft  H.  R.  B. 
Ck).  56  N.  Y.  006;  Houseman  v.  Girard  Mut.  Bld«.  * 
L.  Asso.  81  Pa.  866;  National  Sav.  Bank  v.  Ward.  MO 
U.  8. 196.  25  L.  ed.  021:  Winterbottom  v.  Wriirht.  10 
Mees.  &  W.  109;  Heaven  v.  Pender,  L.  B.  9  Q.  B.  DTr. 

aoe. 

Nefflicrenoe  wfaJch  consists  merely  in  the  breach 
of  a  contract  will  not  afford  ground  for  an  actioo 
by  anyone  who  is  not  a  party  to  the  contract^  our 
a  person  for  whose  benefit  the  contract  was  avow- 
edly made.  Heaven  v.  Pender,  L.  R.  11 Q.  B.  IMv. 
608. 

Where  one  builds  a  mill-dam  on  a  proper  model. 
and  the  work  is  faithfully  done,  he  is  not  liable  to 
an  actioo,  though  it  breaks,  and  his  neighbor>  dam 
and  mill  below  are  thereby  destroyed.  Llvliuistoii 
v.  Adams,  8  Oow.  176.  See  note  to  Elmetbursi  v. 
Proprietors  of  Ind.  Cong.  Church  (Hasa.)  S  I«.  ft  A> 
096. 
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Riehardstm,  8  Gray,  849;  ChartiertVaUey  Qa» 
Co.  V.  Lynch,  10  Cent  Rep.  825,  118  Pa.  370; 
Ardeaeo  OH  Co.  v.  (7ii«w,e3Pa.  151;  Rapho  v. 
if<M>r«,68Pa.408;  Bigony  v.  SehuylktU  County, 
103  Pa.  885. 

Appellant  knew  that  the  buildii^  he  was  to 
erect  was  to  be  used  as  a  hotel,  and  knew  that 
persons  without  apprehending  any  danger 
would  pass  and  repass  and  occupy  the  porch 
in  great  numbers.  It  was  his  duty  to  construct 
tbe  porch  in  such  a  manner  and  with  such  ma- 
terials, so  that  it  would  be  held  safe  and  se- 
cure, and  suitable  for  the  purposes  for  which 
il  was  intended.  This  duty  the  appellant  owed 
to  the  public. 

Oodley  v.  ffagerty,  20  FtL.  887;  CaraouY.  Qod- 
ley.  26  Pa.  111. 

If  the  appellant  has  committed  only  a  breach 
of  contract,  he  is  liable  to  those  onl^  with  whom 
he  contTdcted;  but  if  he  has  committed  a  breach 
of  duty,  he  is  not  protected  by  setting  up  a 
contract  in  respect  of  the  same  matter  with  an- 
other person. 

Smith,Nee.  p.  7;  LongmeidY.Hollidayfi  Eog. 
L.  &  Ea_562;  McKain  v.  Elkin,  27  Pittsb.  L. 
J.  189;  Thomas  v.  Winchester,  6  N.  Y.  897. 

P&Z0OI1*  Ch,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  Philip  H.  Somerset,  entered 
into  a  contract  with  the  Sea  Isle  City  Hotel 
Company  for  the  erection  of  a  hotel  building, 
at  Sea  Isle  City,  according  to  certain  plans  and 
specifications.  The  building  was  completed, 
and  accepted  by  the  hotel  company  in  the  pres- 
ence of  their  architect  and  the  chairman  of  the 
building  committee.  Subseouently,  at  an  en- 
tertainment given  at  the  hotel  by  the  proprietor 
or  lessee,  a  crowd  of  persons,  some  twenty  or 
more,  having  collected  on  the  porch,  a  girder, 
which  in  i)art  supported  it,  save  way,  the  porch 
fell  and  by  reason  thereof  the  plaintiff  was  in- 
jured. He  brought  this  suit  in  the  court  below 
against  the  contractor,  to  recover  damages  for 
the  injury  he  thus  sustained,  with  the  result  of 
a  vertiict  in  his  favor  for  $4,000.  Upon  ihe 
trid  the  defendant  asked  the  court  below  to  in- 
struct the  iury  that  **if  Somerset,  the  defend- 
ant, was  the  contractor  for  the  erection  of  the 
hotel  in  question,  for  the  Sea  Isle  Hotel  Com- 
pany, tbe  owner,  and  after  completion  deliv- 
ered possession  of  it  to  the  said  Sea  Isle  Hotel 
Company  on  June  80,  1888,  which  company 
acceptecf  it,  and  if  the  accident  in  question  hap- 
pened after  June  30, 1888,  and  while  said  owner 
or  his  lessee  was  in  possession,  then  the  plain- 
tiff is  not  entitled  to  recover  against  the  de- 
fendant." This  point  was  refused,  and  it  fairly 
presents  the  important  question  in  the  case. 
The  contention  of  the  plaintiff  is  that  the  acci 
dent  was  caused  by  the  defective  construction 
of  the  porch  ;  that  it  was  not  according  to  the 
plans  and  specifications  called  for  by  the  con- 
tract ;  that  timber  inferior  in  size  and  quality 
to  those  called  for  by  the  plans  were  used ;  that 
these  defects  were  not  observable  after  the 
building  was  completed,  and,  in  point  of  fact, 
were  unknown  to  the  company  when  it  ac- 
cepted tbe  building  from  the  contractor.  We 
must  assume  these  allegations  as  substantially 
found  by  the  jury,  and  ihe  question  arises. 
What  is  the  responsibility  of  the  contractor  un- 
der such  circumstances  ?    That  he  would  be 
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responsible  to  the  company  for  any  loss  sus- 
tained by  it  in  consequence  of  his  failure  to 
erect  the  building  in  conformity  to  the  plans 
and  specifications  may  be  conceded.  There 
was  a  contractual  relation  between  them,  and 
for  breach  of  a  contract,  not  known  to,  and  ap- 
proved by,  the  company,  he  would  be  liable. 
Is  he  also  liable  for  injury  to  a  third  person, 
not  a  party  to  the  contract,  sustained  by  resson 
of  defective  construction  ?  It  is  very  clear  that 
he  was  not  responsible  by  force  of  any  con- 
tractual relation,  for,  as  before  observed,  there 
was  no  contract  between  these  parties,  and 
hence  there  could  have  been  no  breach.  If  lia- 
ble at  all,  it  can  only  be  for  a  violation  of  some 
duty.  It  may  be  stated,  as  a  general  proposi- 
tion, that  a  man  is  not  responsible  for  a  breach 
of  duty  where  he  owes  no  duty.  What  duty 
did  the  defendant  owe  to  the  plaintiff  ?  The 
latter  was  not  upon  the  porch  by  the  invitation 
of  the  defendant.  The  proprietor  of  the  hotel, 
or  whoever  invited  or  procured  the  presence  of 
the  plaintiff  there,  may  be  said  to  have  owed 
him  a  duty,— the  duty  of  ascertaining  that  the 
porch  was  of  sufficient  strength  to  safely  hold 
the  guests  whom  he  had  invited.  The  plaintiff 
contended,  however,  that,  as  the  hotel  company 
was  not  responsible,  the  contractor  must  nec- 
essarily be  so.  This,  however,  is  moving  in  a 
circle.  It  by  no  means  follows  that,  because 
A  is  not  responsible  for  an  accident,  B  or  some 
other  person  must  be. 

Authorities  are  not  abundant  upon  this  point, 
for  the  reason  that  it  is  comparatively  new.  I 
do  not  know  of  any  direct  ruling  upon  it  in 
this  State.  The  true  rule,  which  we  think  ap- 
plicable to  it,  may  be  found  in  Wharton  on 
Negligence,  g  489.  It  is  as  follows :  '*  There 
must  be  causal  connection  between  ihe  negli- 
^nce  and  the  hurt ;  and  such  causal  connec- 
tion is  interrupted  by  the  interposition  between 
the  negligence  and  the  hurt  of  any  independ- 
ent human  agency.  Thus,  a  contractor  is  em- 
ployed by  a  city  to  build  a  bridge  in  a  work- 
manlike manner,  and  after  he  has  finished  his 
work,  and  it  has  been  accepted  by  the  city,  a 
traveler  is  hurt  while  passing  over  it  by  a  de- 
fect caused  by  the  contractor's  negligence. 
Now,  the  contractor  may  be  liable  upon  his 
contract  to  the  city  for  his  negligence,  but  he 
is  not  liable  to  the  traveler  in  an  action  on  the 
case  for  damages.  The  reason  sometimes  given 
to  sustain  such  a  conclusion  is  that  otherwise 
there  would  be  no  end  to  suits.  But  a  better 
ground  is  that  there  is  no  causal  connection  be- 
tween the  traveler's  hurt  and  the  contractor's 
negligence.  The  traveler  reposed  no  confidence 
on  the  contractor,  nor  did  ihe  contractor  accept 
any  confidence  from  the  traveler.  The  travel- 
er, no  doubt,  reposed  confidence  on  the  city 
that  it  would  have  its  bridges  and  highways  in 
good  order ;  but  between  the  contractor  and 
the  traveler  intervened  the  city,  an  indepen- 
dent, responsible  agent,  breaking  the  causal 
connection."  In  section  440  the  same  learned 
author  refers  to  the  case  of  a  contract  with  the 
postmaster-i^eneral  to  furnish  certain  road- 
worthy  carnages ;  and  after  the  delivery  of  the 
carriages  the  plaintiff  is  injured  in  using  one 
of  them,  by  reason  of  the  carriage  having  been 
defectively  built.  ''No  doubt,"  says  Mr. 
Wharton,  *'  had  the  carriasre  been  built*  for  the 
plaintiff,  he  could  have  recovered  from  the  con- 
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tractor.  But  there  is  no  confidence  excban/^ed 
between  him  and  the  contractor ;  and  between 
them,  breaking  the  causal  connection,  is  the 
postmaster  general,  acting  independently,  form- 
ing a  distinct  legal  center  of  responsibilities  and 
duties."  This  rule  is  distinctly  recognized  in 
Winterbottom  v.  Wright,  10  Mees.  &  W.  115. 
There  one  Atkinson  contracted  with  the  post- 
master-general to  provide  a  mail-coach  to  carry 
the  mail-bags  over  a  certain  route.  The  driver 
was  injured  while  in  this  service  from  a  hidden 
defect  in  the  coach.  In  a  suit  by  him  against 
Atkinson,  it  was  held  that  he  could  not  re- 
cover; Alderson,  (/.,  saving:  *'  The  contract 
in  this  case  was  made  with  the  postmaster-^.D- 
eral ;  and  the  case  is  just  the  same  as  if  he  had 
come  to  the  defendant,  and  ordered  a  carnage, 
and  had  handed  it  at  once  over  to  Atkinson. 
The  only  safe  rule  is  to  confine  the  right  to  re- 
cover to  those  who  enter  into  the  contract ;  if 
we  go  one  step  beyond  that,  there  is  no  reason 
why  we  should  not  go  fifty."  Francis  v.  Cock- 
reU,  L.  R.  5  Q.  B.  501 ;  Heaven  v.  Pender,  L. 
R.  11 Q.  B.  Div.  508;  CoUiBy,  JSelden,  L.  R.  30. 
P.  405,  and  other  English  cases,  recognise  the 
doctrine  that  in  such  Instances  there  is  no  duty 
owing  from  the  contractor  to  the  public. 

As  was  said  by  Martin,  B.»  in  Francis  v. 
Cockrell,  supra :  **  The  law  of  England  looks 
at  proximate  liabilities  as  far  as  possible  and 
enaeavors  to  confine  liabilities  to  the  peiEons 
immediately  concerned."  In  Losee  v.  Clute,  51 
N.  Y.  404,  It  was  held  that  the  manufacturer 
and  vendor  of  a  steam  boiler  is  only  liable  to 
the  purchaser  for  defective  materials,  or  for 
any  want  of  care  and  skill  in  its  construction, 
and  if  after  delivery  to  and  acceptance  by  the 
purchaser,  and  while  in  use  by  him,  an  explo- 
sion occurs,  in  consequence  of  such  defective 
construction,  to  the  injury  of  a  third  person, 
the  latter  has  no  cause  of  action,  because  of 
such  injury,  against  the  manufacturer.  We 
do  not  find  that  any  of  the  cases  cited  on  be- 
half of  the  plaintiff  conflict  with  the  above 
views.  In  Qodley  v.  Hagerty,  20  Pa.  887,  the 
builder  was  the  owner,  and  he  was  properly 
held  responsible  for  an  inherent  weakness  in 
the  building  by  which  an  accident  occurred. 
In  Carson  v.  Qodley,  26  Pa.  Ill,  the  warehouse 
was  erected  under  the  personal  superintendence 
of  the  owner,  and,  having  leased  it  to  the  gov- 
ernment, he  was  held  liable  to  a  person  whose 
ffoods  were  destroyed  by  the  fall  of  the  build- 
ing, in  consequence  of  its  insufficiency  for  the 
purpose  for  which  it  was  erected  and  leased. 
In  Thonnas  v.  Winchester,  6  N.  Y.  807,  the  court 
held  a  dealer  in  drugs  and  medicines,who  care- 
lessly labels  a  deadly  poison  as  a  harmless  med- 
icine, and  sends  it  so  labelled  into  market,  to 
be  liable  to  all  persons  who,  without  fault  on 
their  parts,  are  injured  by  using  it.  We  think 
this  case  was  correctly  decided,  but  it  has  no 
application.  The  druggist  owed  a  duty  to  ev- 
ery person  to  whom  he  sold  a  deadly  poison  to 
have  it  properly  labeUed  to  avoid  accidents. 
Just  here  the  analogy  between  his  case  and  the 
one  in  hand  ceases.  The  defendant  owed  no 
duty  to  the  public,  as  before  stated  ;  his  duty 
was  to  his  employer.  We  need  not  pursue  the 
subject  further.  We  regard  the  weight  of  au- 
thority with  the  views  above  indicated .  More- 
over, they  are  sustained  by  the  better  reason. 
The  consequence  of  holding  the  opposite  doc- 
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1.   A  wftter  oompanjr  Is  »  pQbUe 
poratton  exempt  frrai  meefaa 

where  It  Is  bound  to  furnish  water  at  j 
rates  and  after  twenty  years  to  transfer  lis  works 
to  a  muDlcipallty  at  oost  with  10  per  cent  thereon 
less  dividends  received  If  required  to  do  so,  and 
which  is  protected  from  competition  until  it  ii 
able  to  declare  an  8  per  oent  dividend  during  five 
years. 
8.  A  mechanics'  Uen  on  a  pnblie  ee^ 
poratton  Is  not  authorised  by  the  Aot  of 
April  7. 1870,  providing  for  the  sale  of  the  prop- 
erty and  franchises  of  a  corpoiatloi^  on  exeea« 
tion. 

(May  27,  ML) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Mont- 
gomery County  striking  from  the  recoftl  a 
mechanics'  lien  which  they  were  tiring  to  en- 
force against  property  of  t^e  defendant  Water 
Company.    Affirmed. 

The  facts  are  sufficiently  stated  in  the  opin 
ion. 


trine  would  he  far-reaching.  If  a  conliador 
who  erects  a  house,  who  builds  a  bridge  or  per- 
forms any  other  work,  the  manufacturer  wbo 
constructs  a  boiler,  piece  of  nuichinery  or  a 
steam-ship,  owes  a  duty  to  the  whole  world, 
that  his  work  or  his  machine  or  his  steam-ship 
shall  contain  no  hidden  defect,  it  is  difficult  lo 
measure  the  extent  of  his  responsibility,  and  no 
prudent  man  would  engage  in  such  oocupt- 
tions  upon  such  conditions.  It  is  safer  and 
wiser  to  confine  such  liabilities  to  the  parties 
immediately  concerned.  We  are  of  opinion  ; 
that  the  defendant's  first  point  should  have  ' 
been  affirmed.  So,  also,  his  second  point, 
which  asked  for  a  binding  iostmction  In  bis 
favor. 

This  disposes  of  the  case,  and  we  should  stop 
here,  were  it  not  that  we  do  not  wish  an^r  con- 
clusion to  be  deduced  from  our  silence  in  r^ 
gard  to  the  portions  of  the  charge  referred  to 
in  the  fourth  and  fifth  assignments.  In  these 
portions  of  the  charge  the  learned  Judge  used 
very^trongexpresfions  in  r^rd  to  the  alleged 
departure  of  the  r  on  tractor  from  his  plans  and 
specifications.  When  the  court  cbaracterizet 
such  departure  as  "gross  and  almost  criminal 
negligence,"  and  as  **  glarinely  and  knowing- 
ly "  done,  "for  which  he  could  have  noexcoee, 
except  the  desire  to  increase  his  profiia,"  the 
defendant  has  not  much  chance  with  the  jaiy. 
t^uch  intense  expressions  are  ill  suited  to  a  ju- 
dicial charge,  and  may  seriously  interfere  with 
a  calm  and  imoartial  consideration  of  the  facts 
by  the  jury.  More  than  this,  it  was  assuming 
the  province  of  the  jurv,  for  the  facts  are  for 
them.  Were  there  nothing  else  in  the  case,  we 
would  reverse  upon  these  assignments  alone. 
We  prefer,  however,  to  place  our  decision  up- 
on a  ffround  which  controls  the  case. 

Judgment  reversed. 
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Mettn.  Biekel  A»  Hobson  for  appellants. 
Meurs,  Menxw  C.  Boyer  and  Morgan  A» 
Lewis  for  app^ees. 

HeCoUuBit  J.,  delivered  the  opinion  of 
the  court: 

The  Lower  Merion  Water  Company  was  in- 
corponted  under  the  Act  of  April  d9,  1874 
(Poo.  Laws,  98),  and  its  powers,  privileges  and 
duties  arc  defined  by  the  84lh  section  thereof. 
It  is  clothed  with  the  right  of  eminent  domain, 
and  it  is  protected  from  competition  until  it 
"shall  have,  from  its  eaminss  realized  and  di- 
vided among  its  stockholaers,  during  five 
years,  a  dividend  equal  to  8  per  cent  per  annum 
upon  its  capital  stock."  It  is  bound  to  furnish 
a  sufficient  quantity  of  pure  water  at  reason- 
able rates  and  the  court  of  common  pleas  of 
the  proper  county  may,  on  the  petition  of  any 
citizen  using  the  same,  make  such  order  in  the 
premises  as  may  seem  Just  and  equitable,  and 
enforce  its  decrees  by  the  usual  process.  It 
may,  at  the  expiration  of  twenty  years  from  its 
introduction  of  the  water,  be  required  to  trans- 
fer to  the  municipality  in  which  it  is  located 
its  works  at  their  cost  with  10  per  cent  thereon 
less  the  dividends  it  has  received.  This  par- 
tial summary  of  its  powers  and  duties  clearly 
stamps  it  as  a  public  corporation.  It  was  de- 
cided in  Fatter  v.  Fotoler,  60  Pa.  27,  that  the 
structures  necessary  to  the  operations  of  such 
a  company  are  not  subject  to  a  mechanics'  lien, 
and  the  present  case  is  ruled  by  it  if  the  Act  of 
April  7,  1870  (Pub.  Laws,  68),  which  allows 
the  personal,  real  and  mixed  property,  rights 
and  franchises  of  a  corporation  to  be  sold  on  a 
writ  cd  fieri  facias,  does  not  supersede  it.  It 
is  contended  that  the  Act  referred  to  has  ren- 
dered the  reasoning  on  which  the  decision  in 
Foster  V.  Fowler,  eupra^  rests,  and  which  is  un- 
doubtedlv  sound,  inapplicable,  and  our  sole 
inquiry  is  whether  this  contention  is  well 
founded.  It  should  be  noted  at  the  outset  that 
the  principle  of  the  case  cited  was  distinctly 
approved  in  Qirard  Pt.  Storage  Co,  v.  South- 
work  Foundry  Co.,  105  Pa.  248,  where  a  me- 
chanics' lien  was  sustained  on  the  ground  that 
the  public  was  not  directly  inter^ted  in  the 
business  of  the  defendant  corporation.  In  that 
case  it  was  conceded  that  if  the  Girard  Point 
Sunage  Company  was  in  the  nature  of  a  pub- 
lic corporation  its  works  would  be  protected 
from  the  incumbrance  of  a  mechanics'  Hen. 
The  case  was  heard  in  1884,  and  this  conces- 
non  is  evidence,  at  least,  that  it  was  not  then 
Riggested  or  supposed  that  the  Act  of  1870 
could  Lave  any  part  in  the  decision  of  it,  nor 
can  we  now  see  how  that  Act  affects  the  claim 
:>f  the  appellants  to  a  lien  for  their  work  and 
materials.  The  only  execution  process  allowed 
for  the  enforcement  of  a  mechanics'  lien  is  a 
writ  of  levari  facias  to  sell  the  building  and 
mrtilage  bound  by  it,  and  the  form  of  the  writ 
s  prescribed  by  the  Statute  which  gives  the 
ien.  The  levv  and  sale  on  the  writ  of  fieri 
'aeias  allowed  by  the  Act  of  1870  may  embrace 
be  property,  franchises  and  rights  of  the  oor- 
wration  in  any  and  every  county  of  the  Com- 
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monwealth  and  pass  the  title  thereto  as  effectu- 
ally as  if  "said  property,  franchises  and  rights 
were  located,  used,  levied  upon  and  sold  in 
the  county  wherein  said  writ  of  execution  was 
issued."  It  is  obvious  that  such  comprehen- 
sive process  was  not  designed  for  the  collection 
of  a  Judgment  founded  on  a  mechanics'  lien. 
This  lien  is  statutory  and  in  the  procedure  for 
its  enforcement  the  Judgment  and  execution 
are  restricted  to  the  property  bound  by  it.  It 
is  the  policy  of  the  law  to  keep  intact  the  prop- 
erty belonging  to  and  essential  to  the  opera- 
tions of  a  puolic  corporation,  and  hence  its 
creditors  will  not  be  permitted  to  divide  such 
property  and  sell  a  part  of  it.  It  would  be  a 
signal  abandonment  of  this  policy,  and  it  would 
invite  a  division  of  the  property  to  allow  it  to 
be  sold  on  mechanics'  lien  process.  This  could 
not  be  done  prior  to  the  Act  of  1870,  and  we 
discover  nothing  in  that  which  authorizes  it. 
The  fieri  facias  allowed  by  that  Act  is  not  a 
substitute  for  the  ordinary}!. /a.  under  the  72d 
section  of  the  Act  of  June  16,  1886,  but  it  is  in 
lieu  of  sequestration  under  the  78d  section  of 
it  The  process  and  procedure  provided  by 
the  72d  section  remain,  and  the  process  pro- 
vided by  the  78d  section  is  superseded  by  the 
special  jfl. /a.  given  by  the  Act  of  1870.  The 
condition  present  to  sequestration  was  an  or- 
dinary fi.  fa.  returned  unsatisfied  in  whole  or 
in  part,  and  this  must  precede  the  writ  which 
takes  its  place.  By  this  precedent  return  on 
the  ordinary  >l./ii.  the  insolvency  of  the  cor- 
poration is  discovered,  and  the  necessity  of  re- 
course to  a  sale  for  the  benefit  of  its  creditors,  of 
its  franchises  and  property  essential  to  its  opera- 
tion, is  demonstrated.  It  was  decided  in  Bay- 
ard's App.,  72  Pa.  458,  that  a  sale  on  the  fi.  fa. 
given  in  lieu  of  sequestration  did  not  change 
the  rule  of  distributions,  but  that  its  proceeds 
were  for  the  benefit  of  all  its  creditors,  and  on 
the  footing  of  moneys  made  by  a  sequestrator 
under  the  Act  of  1836.  The  proceeds  of  a  sale 
of  real  and  personal  property  under  the  72d 
section  of  that  Act  were  applicable  to  the  liens 
in  their  order. 

The  view  that  we  have  taken  of  the  Act  of 
1870.  and  its  effect  upon  the  established  prac- 
tice in  the  appropriation  of  the  property  of  a 
corporation  to  the  payment  of  its  debts,  is  sus- 
tained in  an  opinion  by  our  Brother  Mitchell 
in  Flagg  v.  Farnneorth,  12  W.  N.  C.  500,  and 
adopted  by  Judge  McDermott  in  Bank  v.  A(fg. 
Go,,  18  W.  N.  C.  174.  These  were  common 
pleas  discussions,  but  the  reasoning  which  sup- 
ports them  is  clear,  satisfactory  and,  in  our  opin- 
ion, fully  vindicated  the  judgments.  While 
the  precise  question  has  not  heretofore  arisen 
in  this  court  it  is  plain  that  this  was  the  view 
entertained  by  Chief  Justice  Thompson,  in 
Philadelphia  db  B.  C,  R.  Co'sApp.,  70  Pa.  856, 
and  by  Justice  Williams  in  Bayards  App.,  su- 
pra. As  the  property  described  in  the  claim 
in  this  case  is  essential  to  the  operations  and  is 
part  of  the  works  of  the  corporation,  Foster 
V.  Fowler,  supra,  sustains  the  action  of  the 
court  in  striking  off  the  lien. 

Judgment  affirmed. 
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V. 

CITY  OF  LA  SALLE. 

(....hl....) 

1.  A  question  not  nUsed  by  the  plead- 
ing as  to  the  power  of  a  oity  to  sell  ooal  under 
its  streets  cannot  be  raised  for  adjudication  by 
stipulation  of  the  parties  in  an  action  by  the  city 
for  trespass  in  removing  such  ooal  where  no  con- 
tract has  been  in  fact  made  or  attempted  before 
the  suit^  althouffh  the  stipulation  authorizes  a  set- 
tlement of  the  rights  of  the  parties  on  the  basis 
of  a  contract  providing  the  court  will  uphold  the 
power  of  the  dty  to  make  it. 

8.  The  rifl^ht  of  the  oonrt  to  decide  upon 
its  merits  the  issue  presented  by  the  pleadings 
cannot  be  affected  by  a  stipulation  between  the 
parties  as  to  matters  not  covered  by  the  pleadings 
and  which  attempts  to  present  a  question  which 
the  court  ignores  because  not  properly  before  It. 

8.  A  city  havingr  the  leflral  title  to  its 
streets  in  trust  for  the  public  can  maintain 
trespass  for  the  removal  of  coal  underlying  the 
streets,  and  recover  the  full  value  of  the  coal,  al- 
though no  actual  damage  has  been  done  to  the 
surface  of  the  streets. 

(January  as,  1891.) 

ERROR  to  the  Appellate  Court,  Second  Dis- 
trict, to  review  a  judgment  affirming  a  judg- 
ment of  the  Circuit  Court  for  La  Salle  County 
in  favor  of  plaintifiF  in  an  action  brought  to  re- 
cover damages  from  defendant  for  mining  and 
taking  away  coal  from  beneath  the  streets  and 
public  squares  of  plaintiff  City.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Duncan  Sn  Gilbert  for  plaintiff  in 
error. 

Messrs.  R.  D.  McDonald  and  F.  J. 
O'Brien  for  defendant  in  error. 

Bailey »  X,  delivered  the  opinion  of  the 
court: 

Some  controversy  arises  in  this  case  as  to  the 
precise  questions  presented  by  the  record  to  the 
trial  court  for  its  adjudication,  and,  consequent- 
ly, as  (o  the  precise  questions  presented  to  this 
court  for  its  decision  oy  the  appeal.  The  issue 
made  by  the  pleadings  is  that  of  a  trespass 
committed  by  the  defendant  by  entering  upon 
certain  strata  of  coal  underlying  the  public 
streets  of  the  City  of  La  Salle,  and  taking 
therefrom  large  quantities  of  coal,  and  con- 
verting the  same  to  its  own  use.  This  is  the 
entire  pcope  of  the  case  made  by  the  dedara 
tion  and  plea,  and  the  only  judgment  which 
the  trial  court  thereby  obtained  jurisdiction  to 
pronounce  was  that  or  guilty  or  not  guilty  of 
the  trespass  thus  alleged.  The  stipulation  of 
the  parties  as  to  the  facts  admits  that  the  terri- 
tory embraced  within  the  City  of  La  Salle  was 
formerly  owned  by  the  State,  it  beings  portion 
of  the  lands  donated  by  the  United  States  to 
aid  in  the  construction  of  the  Illinois  &  Michi- 
gan Canal;  that  in  1838  the  trustees  of  said 
canal,  by  virtue  of  the  authority  conferred  up 
on  them  by  law,  platted  and  laid  off  said  ter- 
ritory into  lots,  blocks,  streets,  alleys  and  pub- 
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lie  squares;  that  underiying  said  streets,  alleys 
and  public  squares  are  several  veins  of  coal,  aid 
coal  being  beneath  strata  of  solid  rock  sevenl 
hundred  feet  in  thickness,  so  that  it  can  be 
mined  without  injury  to  said  streets,  and  with- 
out impairing  their  usefulness  as  public  higli- 
ways;  that  said  canal  trustees  conveyed  to 
sundry  persons  all  the  lots  and  blocks  so  platted 
by  them,  and  that  the  defendant  owns,  by  pur- 
chase from  the  various  owners,  all  the  cotl 
underlvlng  the  lots  and  blocks  in  the  portion  of 
said  City  m  question  in  this  suit,  and  is  desir- 
ous, in  connection  therewith,  of  obtaining,  by 
purchase  or  otherwise,  the  right  to  mine  the  coal 
underlying  said  streets  and  alleys;  tliat  said 
City  is  willing  to  sell  said  coal,  and  the  right  to 
mine  it,  at  a  certain  price,  but  that  a  coDfro- 
versy  exists  as  to  the  right  of  said  City  to  sell 
and  dispose  of  said  oc^;  that  the  defendant 
has,  without  permission,  mined  and  remoived 
coal  from  beneath  the  streets  of  said  City  to  ibe 
amount,  in  value,  of  $1,050;  that  the  partiea 
have  agreed  that,  in  case  the  City  has  the  ri^ ht 
to  sell  said  coal,  the  reasonable  damage  for  the 
coal  mined  by  the  defendant  is  $60  per  acre  for 
the  coal  actually  mined,  and,  in  case  the  Ciiv 
has  the  right  to  sell  said  ooal,  it  is  willing  to  sell 
for  a  like  sum  per  acre  all  the  coal  not  mined 
underlying  all  the  streets,  alleys  and  public 
squares  of  said  City  west  of  Joliet  Street;  that, 
in  case  it  shall  be  determined  by  the  final  ad- 
judication of  the  courts  of  this  State  that  said 
City  has  a  lec^al  right  to  sell  and  dispose  of  the 
coal  underlying  its  streets,  alleys  and  public 
squares,  a  judgment  shall  be  rendered  against 
the  defendant  for  the  value  of  the  coal  thus 
mined  computed  at  the  rate  aforesaid,  but  that, 
if  it  shall  be  finally  decided  by  said  courts  that 
said  City  has  no  right  to  sell  and  dispose  of  said 
coal,  judgment  shall  be  entered  in  thia  case  ia 
favor  of  the  defendant,  '*the  City  not  desiring 
but   expressly  waiving  all  right,   to  reoowr 
merely  nominal  damaces  f  or  the  mioinff  of  said 
coal,  or  any  damage  whatever,  in  caae  it  has  no 
legal  right  to  sell  said  coal;"  that  tlie  questioii 
both  parties  desire  to  have  determined  is  as  to 
the  right  of  the  City  to  sell  and  dispose  of  the 
coal  aforesaid  at  its  market  value,  il  being  ooo- 
ceded  that  no  actual  damage  has  been  done  lo 
the  surface  of  the  streets,  or  their  use  for  pub- 
lic purposes,  or  will  be  oocaaioned  to  them  \fj 
mining  said  coal. 

The  contention  is  that  under  this  sUpuiatioB 
a  question  not  raised  bv  the  pleadings,  and  in 
respect  to  which  there  u  no  present  oontroveny 
between  the  parties,  viz.,  whether  tlie  City  has 
the  legal  right  or  power  to  sell  to  the  defend- 
ant the  remaining  coal  underlying  its  streets, 
alleys  and  public  squares,  and  license  the  de- 
fendant to  mine  and  remove  the  same,  is  pre- 
sented  for  adjudication,  and  that  tlie  court, 
before  it  could  properly  render  a  judgment  of 
guilty  against  the  defendant  for  the  alleged 
trespass,  was  obliged  to  pass  upon  tliat  qoes- 
tion,  and  hold  that  such  right  to  sell  and  liocott 
existed.  It  is  manifest  tiiat  the  question  thus 
sought  to  be  raised  was  purely  specoktitv, 
the  effort  being  to  obtain  in  advance  the  opln^ 
ion  of  the  court  as  to  the  validity  of  a  con- 
templated contract  before  it  is  entered  into,  or 
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any  rights  in  relation  to  it  have  accrued  to  either 
party,  tbey  thus  aeekinfi;,  in  effect,  to  employ 
the  court  as  their  legiu  adviser  in  a  matter 
about  which  they  intend  to  negotiate.  It  is 
not  the  province  of  the  courts  to  pronounce 
opinions  or  to  give  advice  upon  questions  which 
are  merely  speculative.  Judicial  investigation , 
ordinarily  b\  least,  should  be  limited  to  rights 
which  have  actually  accrued;  and  all  attempts 
to  obtain  from  the  courts  decisions  in  relation 
to  rights  which  have  not  yet  accrued,  or  to  the 
validtty  of  transactions  which  have  not  yet 
been  entered  into,  ought  to,  and  usually  do, 
prove  abortive. 

Under  the  pleadings,  the  right  of  the  plain- 
tiff to  recover  depended  solely  upon  whether 
the  evidence  presented  at  the  trial  established 
the  defendant's  ffuilt  of  the  trespass  alleged, 
and  it  was  not  within  the  power  of  the  parties 
to  so  change  the  established  order  of  lesal  pro- 
ceedings as  to  make  such  right  depend  upon 
the  opinion  the  court  might  form  as  to  the  va- 
lidity or  invalidity  of  a  contract  in  relation  to 
another  subject  matter  which  the  parties  were 
seeking  to  negotiate.    Nor  does  it  seem  to  be 
materia]  that  some  of  the  legal  principles  in- 
volved in  such  proposed  contract  may  have  had 
a  collateral  bearing  upon  the  issue  presented 
by  the  pleadings,    it  is  sufficient  to  say  that 
the  validity  of  such  contract  was  not  in  issue, 
and  was  not,  and  could  not  be,  submitted  to 
the  court  for  its  decision  in  the  manner  here 
attempted.    The  court  was  therefore  entirely 
at  liberty  to  disregard  the  stipulation,  so  far  as 
it  attempted  to  obtain  a  decision  of  a  matter 
not  properly  before  it.    If  it  had  attempted  to 
decide  that  question,  there  was  no  legal  mode 
by  which  it  could  embody  such  decision  in  its 
iudffment;  and  its  opinion  in  relation  to  it,  if 
it   had   seen  proper  to  pronounce  one,  would 
have  been  a  mere   obiter  dictum.    But  if  it 
should   be  conceded  that  the  portion  of  the 
stipulation  which  calls  for  the  decision  of  a 
question  not  at  issue  was  in  all  respects  valid 
and  binding,  both  upon  the  parties  and  the 
court,  it  cannot  be  doubted,  we  think,  that  it 
sboald  receive  a  strict  construction,  or  at  least 
a  construction  which  would  confine  its  opera- 
tion to  the  cases  specifically  provided  for.    Its 
terms  are  that,  in  case  it  is  decided  that  the 
City  has  a  le^  right  to  sell  and  dispose  of  the 
coal  underlying  its  street,  alleys  and  public 
squares,  the  judgment  should  be  for  the  plain- 
tiff for  the  value  of  the  coal  already  mined; 
but  that,  if  the  decision  should  be  that  the  City 
has  no  such  rieht,  judgment  should  be  en- 
tered for  the  defendant.    There  is  no  stipula- 
tion, however,  as  to  what  judgment  should  be 
entered  in  case  the  court  declioed  to  pass  on 
that  question  at  alL    As  to  that  possiue,  and 
indeed  verjr  probable,  outcome  of  the  litiga- 
tion, the  stipulation  was  silent.    There  was  no 
provisioD  that  in  that  event  the  suit  should  be 
dismissed,  or  that  judgment  should  go  for  or 
against  either  party.    It  follows  that  the  court, 
l^  decUning  to  pass  upon  the  question  thus 
sought  to  be  submitted,  was  left  entirely  at 
liberty  to  decide  the  issue  presented  by  the 
pleadings  upon  the  merits,  wholly  untrammeled 
by  any  of  the  requirements  of  the  stipulation. 
It  remains  to  be  seen  whether,  under  the 
facts  established  by  the  stipulation  of  the  par- 
ties, the  court  properly  found  the  defendant 
12L.R.A. 


guiltv.  Where  the  ultimate  facts  upon  which 
tbe  right  to  recover  depends  are  admitted,  as 
tbey  are  here,  the  right  to  recover  becomes  a 
question  of  law;  and  whether  that  question  was 
properly  decided  by  the  trial  court  is  therefore 
open  for  consideration  here.  By  our  Statute 
the  acknowledgment  and  recording  of  a  plat  bv 
the  owner  of  lands  within  a  city,  by  which  such 
lands  are  subdivided  and  platted  *into  blocks, 
lots,  streets,  alleys,  public  squares,  etc.,  is  de- 
clared to  operate,  both  at  law  and  in  equity,  as 
a  conveyance  in  fee  by  the  owner  to  the  city  of 
such  portions  of  the  lands  platted  as  are  em- 
braced within  the  streets,  allevs  and  other 
grounds  dedicated  to  the  use  of  the  public; 
and  it  is  provided  that  the  lands  embraced 
within  such  streets,  alleys  and  other  public 
places  shall  be  held  by  the  city,  in  its  corpor- 
ate name,  in  trust  for  the  uses  and  purposes 
set  forth  and  intended  by  the  plat.  Rev.  Stat. 
1874,  chap.  109.  ^  8;  Rev.  Stat.  1845,  p.  115; 
Rev.  Laws  1888,  p.  C99. 

It  results  from  these  provisions  of  the 
Statute  that  the  legal  title  to  the  streets  and 
alleys  in  question  in  this  suit  is  vested  in  the 
City  of  La  Salle  in  trust  for  the  use  of  the  pub- 
lic for  the  purposes  of  streets  and  allevs.  llli- 
noi»  dtM,  Uanal  Tnutees  v.  Haf>en,  11  HI.  554; 
Manly  v.  Oibmn,  18  111.  808;  Hunter  v.  Middle^ 
ion.  Id.  50;  Chicago  v.  MeOinn,  51  111.  286; 
Indianapolis,  B.  dt  W,  R,  Co.  v.  Hartley,  67 
111.  487;  Oebhardt  v.  Reewi,  75  HI.  801;  fiWca- 
ffo  V.  Rumsey,  87  111.  848;  Brooklyn  v.  Smith, 
104  HI.  429.  The  trust  thus  vested  in  the  City 
is  not  a  mere  dry  or  passive  trust,  but  one  in 
the  execution  of  which  the  City  has  and  holds 
the  possession,  control,  management  and  su- 
pervision of  the  trust  property.  This  manage- 
ment, supervision  and  control  of  streets  and 
alleys  is  expressly  vested  in  the  municipal  au- 
thorities by  statute.  Rev.  Stat.  1874,  chap.  24, 
§62. 

It  is  the  duty  of  a  trustee  to  defend  and  pro- 
tect the  title  to  the  trust  estate;  and,  as  the  legal 
title  is  in  him,  he  alone  can  sue  and  be  sued  in 
a  court  of  law.  Upon  this  principle,  it  is  held 
that  a  trustee  may  maintain  an  action  for  any 
trespass  upon  the  land  held  by  him  in  trust. 
Walker  v.  FaweeU,  7  Ired.  L.  44;  1  Perry,  Tr. 
§828. 

That  the  entry  by  the  defendant  upon  the 
strata  of  coal  underlying  the  streets  of  La 
Salle,  and  mining  coal  therefrom,  was  a  tres- 
pass, cannot  admit  of  doubt.  The  defendant 
had  no  more  right  to  mine  the  coal  under  said 
streets  than  it  would  have  had  to  enter  upon 
the  lands  of  any  other  proprietor,  and  mine 
coal  therefrom.  The  owners  of  lots  abutting 
upon  the  streets  of  a  city  have  no  title  to  the 
fee  in  the  streets,  their  interest  being  limited  to 
a  mere  easement,  viz..  the  right  or  using  the 
streets  for  purposes  of  ingress  and  egress  to  and 
from  their  lots,  and  for  the  ordinary  purposes 
of  travel.  Their  sale  to  the  defencfant  of  the 
coal  underlying  their  lots  gave  to  it  no  greater 
rights  than  they  themselves  had,  and  therefore 
vested  in  the  defendant  no  title  or  license  to 
mine  beyond  the  street  line.  Mining  beyond 
that  was  a  trespass,  for  which  the  defendant  is 
clearly  liable  to  an  action.  In  whom  is  the 
right  of  action  to  recover  damages  for  such 
trespass  vested?  Clearly,  not  in  the  owners  of 
the  abutting  property.    Hunter  v.  MiddUtan, 
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supra.  The  City,  the  owner  of  the  fee  in  the 
streets,  is  the  party,  and  the  only  party,  au- 
thorized to  sue;  and  in  such  suit  it  is  entitled 
to  recover,  not  merely  nominal  damages,  but 
full  compensation  for  the  injury  done  to  its 
freehold. 

The  conclusion  we  have  reached  is  supported 
by  the  decisions  of  other  States  where,  as  here, 
the  legal  title  to  the  land  covered  by  the  streets 
is  vested  in  the  municipality.  Thus,  in  Des 
Moines  v.  Hall,  24  Iowa,  284,  it  was  held  that 
under  the  Statute  of  Iowa  the  laving  off  and 
recording  of  a  town  plat  or  an  adaition  thereto 
had  the  Sfect  of  vesting  in  the  municipal  cor- 
poration the  fee-simple  title  and  exclusive 
right  of  dominion  over  the  streets  and  alleys 
draicated  to  the  public  use,  and  that  neither  the 
original  proprietor  nor  his  grantee  had  the 
right  to  the  subterraneous  deposits  of  coal  with- 
in the  limits  of  such  streets,  and  that  the  cor- 
poration miffht  maintain  an  action  against  such 
proprietor  for  the  coal  mined  and  taken  be- 
neath the  same.  In  HatoesvilU  v.  Uatoes,  6 
Bush,  282,  it  was  held  that  where  the  absolute 
title  to  streets,  and  not  merely  an  easement 
over  them,  is  vested  in  the  municipal  authori- 
ties, such  authorities  own  the  coal  under  the 
surface  of  the  streets;  and  the  lessees  of  the 
heirs  of  the  original  owners  of  certain  land 
over  which  such  streets  had  been  platted  hav- 
ing mined  and  removed  the  coal  under  such 
streets,  and  paid  to  said  heirs  a  certain  rental 
therefor,  it  was  held  that  the  municipal  author- 
ities might  waive  the  tort  committed  by  the 
removafof  said  coal  without  their  consent,  and 
sue  and  recover  from  said  heirs  the  rental  so 
received  by  them  as  money  had  and  received. 
We  are  satisfied,  both  upon  reason  and  author- 
ity, that  the  plaintiff  in  this  case  was  entitled 
to  maintain  its  action  of  trespass  against  the 
defendant,  and  to  recover  as  damages  the  full 
value  of  the  coal  actually  mined. 

The  judgment  will  he  affirmed. 


REPUBLIC  LIFE  INSURANCE  CO.,  Appt., 

Charles   P.   8WIGERT,  Auditor  of   Public 
Accounts,  et  ai, 

(....IlL...  ) 

1*  A  statute  empow«riiiff  the  state  modi- 
tor  to  instltate  prooeedinp  Ibr  the  die- 
■olutton  of  iBsaraooe  oompaaiee  which 
upon  examination  seem  to  be  iosolvent,'  or  in 
such  condition  as  to  render  their  further  contin- 
uance in  bustnesB  hazardous  to  the  insured  or  to 
the  public,  and  to  apply  for  an  injunction  to 
prevent  their  further  proceeding  with  the  bust- 
nen,  and  for  a  receiver,  is  not  unconstitutional 
as  impairing  the  obligation  of  contracts. 

8.  An  order  will  be  treated  as  a  part  of 
the  record  and  legitimately  before  the  court 
for  examination  on  the  rehearing  of  an  appeal, 
if  the  case  was  submitted  by  both  parties  at  the 


NoTC— Dissolution  of  corporation.  See  notes  to 
Be  Oehkosh  Mut.  F.  Ins.  Go.  <Wto.)  0  L.  R  A.  274; 
People  V.  North  Kiver  Sugar  Ref .  Go.  (K.  T.)  0  L. 
R.  A  8a;  Snell  v.  Chicago  (HL)  8  L.  R.  A.  W8;  Chi. 
oago  Mut.  L.  Ind.  Asso.  v.  Hunt  (JU,)  2  L.  R.  A.  649. 
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first  hearing,  upon  the  theory  that  the  order  wis 
properly  In  the  record. 
8*   In  a  statutory  proceedlmg   bgr  the 
state  auditor  to  wind  apa  e(wporatiOB» 

to  which  the  stockholders  are  not  made  pariio. 
the  corporation  has  the  duty  to  protect  their 
rights,  and  it  may  therefore  object  to  tbe  mAkimr 
of  an  order  directing  the  receiver  to  bring  suiti 
for  unpaid  stock  subscriptions. 

4.  A  corporation  may ,  if  it  acts  in  ^ood 
flUth,  lawftilly  receive  ttasa  its  snlh 
seribers*  who  &ive  paid  a  certain  peroenta«e 
of  their  subscriptions,  a  surrender  of  the  certifi- 
cates held  by  them,  and  issue.  In  Ueu  tbeteot 
certificates  for  as  many  fully  paid  shares  of  stock 
as  the  money  paid  in  will  buy,  thereby  xeleasiiif 
them  from  further  liability  so  ftur  as  the  dains 
of  the  company  itself  are  conoemed. 

6.  Error  may  be  suMtpied  upon  an  ia- 
terlocntoiy  order  which  is  continaed  tn 
force  by  the  final  decree,  and  Involves  and  deter- 
mines a  matter  of  substantial  right. 

6.  A  receiver  appointed  in  a  statutory 
proceeding  tnstttuted  by  the  state  auditor,  to 
wind  up  an  insolvent  insurance  company,  baa  na 
authority  to  sue  for  unpaid  stock  gubeorlpttoni 
which  the  company  has  released  by  a  oontnct 
binding  on  itself,  either  by  the  terms  of  tbe  stat- 
ute or  by  the  order  of  appointment,  or  by  sn 
assignment  to  him  by  the  company  of  Its  effects, 
made  In  pursuance  of  such  order.  Such  receiver 
does  not  represent  the  rights  of  creditors. 

7*  An  order  for  the  payaaent  of  a  divi- 
dend to  creditors*  made  during  the  ooiine 
of  proceedings  for  the  winding  up  of  an  Insolvent 
insurance  company,  to  which  no  objection  was 
taken  until  a  rehearing  had  been  granted  of  an 
appeal  from  the  final  decree  in  the  case,  and 
upon  which  the  receiver  has  acted  and  had  his 
report  confirmed,  will  not  be  disturbed. 

(SehoUMd,  Gh.  J.,  distente.) 

(October  81, 18B0.) 

ERROR  to  the  Circuit  Court  for  Cook  Couotj 
to  review  a  decree  enJoiniDg  defendant 
from  the  further  prosecution  of  Its  busineaB, 
and  appointing  a  receiver  for  it,  and  author- 
izing  him  to  sue  for  unpaid  stock  subacrtptioDs. 
Reversed  in  part. 

The  facts  are  stated  in  the  opinioD. 

Mr.  C.  Beckwith«  with  Messrs,  Oeorge 
F.  Westover  and  F.  H«  Kales,  for  plain- 
tiff  in  error: 

A  receiver  cannot  intermeddle  in  questiona 
affecting  the  rights  of  parties  in  the  dispositioo 
of  property  in  his  hands. 

Be  Oolvin,  8  Md.  Ch.  278;  Oimyn  ▼.  Smithy 
X  Hogan,  81;  Hesing  v.  AttyQen,  104  IlL  292; 
Elatchfard  v.  Newlferry,  100  IlL  484. 

Corporations  have  the  right  and  authority, 
in  good  faith,  to  buy  and  s^  their  stock. 

Chicago,  P.  AS.  W.  R,  Co,  y.  MarseiUe^,  84 
111.  145;  CheUain  v.  BepuWe  L,  Ins,  Cb.  86 
111.  220;  Bffde  v.  Lynde,  4  N.  T.  887;  Stronf 
V.  Brooklyn  Cross  Tovon  R,  Co.  08  K.  T.  426. 

An  assignee  for  the  benefit  of  crediton  can- 
not bring  suit  to  set  aside  a  tranaactton  bind- 
ioff  upon  his  assignor. 

Bouion  V.  Dem£nt,  11  West.  Rep.  487.  12S 
111.  142;  Haws  v.  Leader,  Cro.  Jac.  27(h 
BrowneU  v.  Cvrtis,  10  Pai«.  210,  4  L.  ed.  948; 
Bostwiek  v.  Menek,  40  N.  Y.  888;  Teatman  v. 
New  Orleans  Sav.  Inst,  96  U.  d.  764,  24  L.  ccL 
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580;  Danaldmm  y.  FarweU,  08  U.  S.  681,  28  L. 
ed.  d03;  J&ne»  v,  Tatei,  0  Barn.  &  0.  582; 
namp§on  v.  Dougherty,  12  Serg.  &  R.  448; 
8eay  ▼.  Ainit  of  Some,  66  Ga.  609,  615;  Dob- 
bins V.  TFa^tcm.  87  Ga.  614,  619;  Lane  v.  Mor- 
rij,  8  Ga.  468;  .?btt«A0  t.  Brower,  74  Ga.  266. 

In  all  the  States,  where  direct  power  is  not 
dveo  bv  statute,  the  courts  hold  that  assignees 
m  insofvency,  or  for  the  benefit  of  creditors, 
cannot  impeach  the  conveyances  of  their  grant- 
ors. 

EUabrook^.  Mteaenmith,  18  Wis.  546;  Hawlu 
?.  Pritelaff.  51  Wis.  160;  Froet  v.  CitUen^g^at, 
Bank,  68  Wis.  284;  Brigham  ▼.  Ciafiin,  81 
Wis.  607;  Bromley  v.  Ooodrieh,  40  Wis.  181; 
SandtDiefi  Mfg.  Co.  v.  WHght,  22  Fed.  Rep. 
681;  Rumeey  v.  Town,  20  Fed.  Rep.  558;  Siman 
V.  Openheitner,  20  Fed.  Rep.  558;  Bro^eneU  v. 
Gurtie,  10  Paige,  210,  4  L.  ed.  948;  Leacfi  y. 
fii^,  7  Barb.  466;  Fan  ifeuMn  v.  Baddiff, 
17  N.  Y.  580;  Southard  v.  Bcrtii^,  72  N.  Y. 
424;  BauUm  y.  Dement,  11  West.  Rep.  487, 128 
Dl.  142;  Clapp  y.  ybrdmeyer,  25  Fed.  Rep.  71; 
FUneer  y.  Ort^/iifA,  25  Minn.  478;  Merrill  y. 
J20M/er,  87  Minn.  82;  Maiden  y.  C7u^«fr,  1 
Duv.  16i;  Vandyke  y.  Christ,  7  Watts  &  8. 
378;  Jones  y.  Fa^,  9  Bam.  <&  C.  532. 

In  the  absence  of  legislation  enlarsing  his 
powers,  a  receiyer  has  only  such  rights  of 
action  as  were  possessed  by  the  person,  com- 
pany or  corporation  oyer  whose  estate  he 
administers. 

Coope  y.  Bowles,  42  Barb.  87,  28  How.  Pr. 
10;  Curtis  y.  Mellhenny,  5  Jones,  Eg.  290; 
Butterworth  y.  (/Brien,  89  Barb.  192;  Hyde  y. 
Lynde,  4  N.  Y.  887;  Verplanek  y.  Mercantile 
Ins.  Co.  2  Paige,  487,  2  L.  ed.  979;  Teager  y. 
WaOaee,  44  Pa.  294;  IngersoU  y.  Cooper,  5 
Blackf.  426;  Manlove  y.  Burger,  88  Ind.  211. 

If  creditors  have  any  rights  they  must  assert 
them  in  their  own  names. 

Coope  y.  Bowles,  Curtis  y.  Mellhenny,  Hyde 
y.  Ljfxde,  Verplanek  y.  Mercantile  Ins.  Co.  and 
Teager  y.  Wallace,  supra;  Clapp  y.  i^<«r«tm, 
104  III.  26;  Be  Duckworth,  L.  R.  2  Ch.  578; 
Waterhouee  v.  Jamieson,  L.  R.  2  H.  L.  87; 
Leif child's  Case,  L.  R.  1  £q.  Gas.  281;  Fame- 
worth  y.'  Wood,  91  N.  Y.  808;  Jacobean  y.  ili^, 
20  Blatchf.  628;  Piseataqua  F.  d  M.  Ins.  Co. 
y.  BiU,  60  Me.  178. 

Mr.  £.  B.  Sherman,  for  the  Auditor: 

The  Act  of  1874  in  regard  to  the  dissolution 
of  in  sorance  companies,  under  which  the  peti- 
tion was  filed  by  the  Auditor  in  this  case,  is 
valid  and  constitutional  as  to  insurance  com- 
panies incorporated  under  special  charters 
granted  before  its  passage,  and  such  corpora- 
tions are  subject  to  all  the  provisions  thereof. 

Wardy.  FarweU,  97  111.  598;  Chicago  L.  Ins. 
Co.  V.  Auditor,  101  III.  82;  Ang.  &  A.  Priy. 
Corp.  §774,  and  cases  cited;  ChiodM.  R.  Co. 
y.  MeCleaand,  25  111.  140  ;  Reapers  Bank  v. 
WiUard,  24  111.  488;  Moore  y.  Whitcomb,  48 
Mo.  548;  Munn  y.  People,  69  IlL  98;  Munn  y. 
lUinois,  94  U.  8.  118,  24  L.  ed.  77;  Re  Jackson 
Mmne  Ins.  Co.  4  Sandf.  Ch.  559,  7  L.  ed. 
1208;  aiee  v.  BUxnn,  5  Johns.  Ch.  880, 1  L.  ed. 
1115;  Otneen  y.  Penobscot  RRCo.U  Me.  140; 
Veatie  y.  Ma/yo,  45  Me.  560;  Com.  y.  Farmers 
d  M.  Bank,  21  Pick.  642;  Commercial  Bank 
of  Rodney  v.  State,  4  Smedes  &  M.  489;  StaU 
y.  Matthews,  44  Mo.  528;  Bank  of  Columbia  y. 
Atty-Oen.  8  Wend.  588;  Tennessee  y. 
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96  U.  S.  69,  24  L.  ed.  610;  Northwestern  Per- 
tilieing  Co.  v.  J^de  Park,  97  U.  H.  659,  24  L. 
ed.  1086;  St.  Clair  County  Tump.  Co.  y.  People, 
82  111.  174;  United  States  v.  Union  Pac.  R  Co. 
98  U.  S.  606,  25  L.  ed.  151. 

Possession  being  taken  by  the  court,  through 
its  receiver,  and  beine  for  the  sole  purpose  of 
collecting  aind  marshaling  the  assets,  and  diyid- 
ing  them  among  the  creditors  and  other  persons 
entitled  thereto,  the  defendant,  not  objecting  to 
such  orders  or  any  of  them,  must  be  taken  as 
haying  consented  thereto. 

Post  y.  Dorr,  4  Edw.  Ch.  412,  5  L.  ed.  928; 
GW  y.  Brower,  67  111.  525,  581;  Petrie  v. 
P^eple,  40  111.  884,  844;  Turrter  y.  Jenkins,  7V 
lU.  228,  282. 

Mr.  John  N.  Jewett,  with  Messrs.  Hutek- 
inaon  Sb  Luff*  for  the  Receiyer. 

Messrs.  Sleeper  A»  Whiton  for  the  Com- 
mercial National  Bank. 

BaJier,  /.,  deliyered  the  opinion  of  the 
court: 

On  the  25th  of  May,  1877,  the  State  Auditor 
filed  his  petition  in  the  Circuit  Court  of  Cook 
County  against  the  Republic  Life  Insurance 
Company,  under  the  proyision  of  the  Act  in 
regard  to  the  dissolution  of  insurance  com< 

Smies,  approyed  February  17, 1874.  The  Au- 
tor  all^^  in  his  petition  that  he  had  caused 
an  examination  to  be  made  of  the  assets  and 
liabilities  of  the  Company,  and  that,  from  such 
examination,  he  was  of  the  opinion  that  the 
condition  of  the  Company  was  such  as  to  ren- 
der its  further  continuance  in  business  hazard- 
ous to  the  insured  therein.  The  prayer  of  the 
petition  was  that  the  Company  might  be  en- 
Joined  and  restrained  from  further  proceeding 
with  its  insurance  business,  and  that  a  receiver 
might  be  appointed  to  take  charge  of  the  real 
estate  and  effects  of  the  Company,  in  pursu- 
ance of  the  Act  aforesaid,  and  with  the  power 
therein  prescribed,  and  usually  vested  in  a  re- 
ceiver. On  the  same  day  that  the  petition 
was  filed,  the  Company  waiyed  service  of 
process,  and  entered  its  appearance,  and 
filed  an  answer,  which  was  as  follows: 
"Now  comes  the  said  defendant,  by  its  solicit- 
or, and  saith  that  it  cannot  deny  the  matters 
in  said  bill  alleged,  and  it  prays  to  be  hence 
dismissed,"  etc.  Thereupon,  and  on  the  same 
day,  on  motion  of  the  solicitors  for  the  Auditor, 
and  no  objection  being  made  by  the  Company, 
Bamuel  D.  Ward  was  appointed  receiyer.  It 
was  also  ordered  that  the  Company,  its  officers, 
agents,  attorneys  and  seryants,  he  enjoined  and 
restrained,  until  the  further  order  of  the  court 
from  further  proceeding  with  its  business,  or 
from  any  transfer  of  the  property  other  than 
to  the  receiver,  and  from  receiving  or  paying 
out  any  moneys;  and  that  neither  the  receiyer, 
nor  the  defendant,  nor  its  officers,  agents,  sery- 
ants or  attorneys,  should  exact  or  take  from 
its  policy-holders  any  sum  or  sums  of  money 
to  accrue  from  the  premiums  on  policies  be- 
yond what  might  be  Justly  due  or  payable  on 
or  as  of  the  25lh  day  of  May.  1877.  It  was 
specified  in  the  order  appointing  the  receiver 
that  said  Samuel  D.  Ward  "be,  and  is  hereby, 
appointed  receiver  of  all  and  singular  the  real 
estate,  personalty,  choses  in  action,  bonds,  bills, 
notes,  securities,  evidences  of  indebtedness, 
books,  records,  moneys,  checks,  drafts  and 
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property  and  assets  of  every  nature,  real  and 
personal,  of  and  belonging  to  said  defendant, 
or  in  any  manner  held  in  trust  for  or  subject 
to  the  control  of  said  defendant,  as  the  same 
are  on  this  25tb  day  of  Hay,  with  power  to 
take  possession  of  the  same  forthwith,  and  to 
institute  any  and  all  necessary  proceedings  or 
actions  to  recover  the  same,  either  at  law  or 
in  equity/'  And  it  was  further  ordered  that 
the  president  and  secretary  of  the  Company 
should  forthwith  execute  and  deliver  to  the  re- 
ceiver all  necessary  deeds,  conveyances  and  as- 
surances of  title,  proper  and  requisite  to  carry 
out  the  forej^oing  order,  and  to  vest  in  the  re- 
ceiver full  title  Ui  all  and  singular  the  properties, 
assets  and  choses  in  action  of  the  defendant; 
and  that  said  receiver  should  have  and  exercise 
all  and  singular  the  righte  and  powers  confen^ 
upon  such  receiver  by  the  statutes  of  this  State 
in  that  behalf;  and  that  he  should  have  the  usual 
powers  of  a  receiver  in  equity,  with  liberty  to 
apply  to  the  court,  from  time  to  time,  for  such 
further  directions  and  orders  as  might  be  nec- 
essary to  the  discharfl;e  of  his  trust.  In  con- 
formity with  this  order  and  decree,  the  officers 
of  the  Company  made  to  the  receiver  deeds 
for  all  the  real  estate  of  the  Company,  and  on 
May  27,  1877,  the  president  and  secretary  ex- 
ecuted and  delivered  to  him  an  assignment  of 
all  the  property  of  the  Company,  and  immedi- 
ately turned  over  to  him  such  property.  On 
December  1,  1877,  the  receiver  presented  to 
the  court  a  petition  in  which  it  was  stated  that 
at  a  meeting  of  the  stockholders  of  the  Repub- 
lic Life  Insurance  Companv  held  on  the  11th 
day  of  June,  1878,  the  following  resolutions 
were  adopted,  to  wit:  ''Resolved,  that  the 
board  of  directors  of  this  Company  be,  and 
the  same  is  hereby,  instructed  and  empowered 
to  receive  from  such  of  the  stockholders  as 
may  desire  and  to  cancel  all  outstanding  cer- 
tificates of  the  stock  of  this  Company  upon 
which  but  20  per  cent  has  been  paid,  and  to 
issue,  in  place  thereof,  anew  certificate  to  each 
stockholder  for  the  number  of  shares  at  par 
represented  by  the  20  per  cent  already  paid,  or 
secured  to  be  paid,  by  such  stockholder  or 
stockholders.  Resolved,  that  the  remainder 
of  the  stock  of  this  Company  be  held  as  unis- 
sued stock,  subject  to  sale  and  issue  as  the  di- 
rectors shall  deem  best,  but  at  par  and  for  cash 
only,  exclusive  of  expense  and  commissions.'* 
Ii  further  appeared  from  said  petition  that, 
in  pursuance  of  said  resolutions,  a  large  num- 
ber of  the  subscriberh  to  the  stock  of  said  Com- 
pany surrendered  their  certificates  of  stock 
upon  which  but  20  per  cent  had  been  paid, 
and  received  in  lieu  thereof  certificates  for  one 
fifth  the  number  of  shares  of  stock  so  surren- 
dered, which  said  new  certificates  represented 
the  holders  thereof  as  entitled  to  the  number 
of  shares  of  full-paid  stock  therein  respectively 
specified.  It  also  appeared  from  the  petition 
that  the  largest  proportion  of  the  liabilities  of 
the  Company  were  contracted  before  the  said 
11th  day  of  June,  1878.  when,  by  vote  of  the 
stockholders,  the  directors  were  authorized  to 
issue  full-paid  certificates  of  stock  on  the  sur- 
render of  the  certificates  on  which  only  20  per 
cent  had  been  paid.  The  petition  stated: 
"Tour  petitioner  knows  of  no  resources  out  of 
which  he  will  be  able  to  realize  any  money  to 
pay  the  balance  of  the  liabilites  of  said  Com- 
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pany  over  and  above  20  or  25  per  cent  thereof, 
unless  the  same  can  be  collected  of  said  stock- 
holders and  subscribers  to  said  stock."  The 
prayer  of  the  petition  was  for  the  direction  of 
the  court  in  the  premises,  and  for  such  other 
and  further  order  in  reference  to  the  matter  of 
commencing  proceedings  against  said  sub- 
scribers and  stockholders  as  shall  seem  just 
and  proper. 

On  January  81, 1878,  an  order  was  entered  in 
said  cause,  which  was  as  follows,  to  wit:  "Sam- 
uel D.  Ward,  receiver  of  said  defendant,  havinf 
heretofore— to  wit,  on  1st  day  of  December. 
A.  D.  1877— filed  his  petition  herein  asking  for 
the  direction  of  the  court  in  reference  to  fur- 
ther legal  proceedings  against  the  subscribers 
to  the  stock  and  stockholders  of  said  defend- 
ant, and  it  appearing  to  the  court  that  said  r^ 
ceiver  has  published  a  notice,  etc,  that  the 
application  contained  in  said  petition  would 
be  beard  on  this  day,  etc.,  and  said  applicadoo 
now  coming  on  to  be  heard,  after  u^gument 
by  counsel  for  said  receiver  and  for  said  com- 
plainant, and  the  court  being  advised  in  the 
premises,  it  is  ordered  by  the  court  that  the 
said  receiver  be,  and  he  is  hereby,  authorized 
and  directed  to  institute  such  le^l  or  equitable 
proceedings  as  he  may  be  advised  are  oeoes- 
sary  and  proper  afi;ain8t  the  subscribers  to  the 
stock  and  stockholders  of  said  defendant,  or 
against  such  of  them  as  he  may  be  advised  are 
or  may  be  indebted  to  the  said  Company;  and 
that  he  institute  such  proceedings  against  resi- 
dent and  nonresident  subscribers  to  stock  and 
stockholders,  or  either  of  them,  and  proceed 
with  all  convenient  speed  with  the  same,  for 
the  purpose  of  collecting  a  sufficient  amount 
to  pay  the  debts  and  liamlities  of  said  defend- 
ant." On  the  22d  day  of  June,  1881.  the  cause 
came  on  for  a  hearing  in  the  circuit  court,  and 
the  court  rendered  a  final  decree  therein,  over- 
ruling the  prayer  of  the  Company  in  its  an- 
swer to  be  dismissed  out  of  court,  and  decree- 
ing that  the  Company  be  perpetually  enjoined, 
restrained  and  prohibited  from  the  further 
prosecution  of  its  business,  and  that  the  pre- 
vious appointment  of  Ward  as  receiver  be  rati- 
fied and  confirmed.    Thereafter  a  writ  of  error 
was  sued  out  of  this  court  by  the  Republic 
Life  Insurance  Company.    The  errors  aniffned 
upon  the  amended  record  which  was  fllra  in 
this  court  were  that  the  court  erred  in  not  dia- 
missinff  the  petition  of  the  Auditor  as  prayed 
for  in  Uie  answer  of  the  plaintiff  in  error;  and 
that  the  court  erred  in  making  eadi  and  ererj 
of  the  orders  and  decrees  set  rorth  in  the  rec- 
ord aforesaid.    In  the  briefs  and  amiments 
which  were  filed  on  behalf  of  the  plaintilf  is 
error  prior  to  the  rehearing,  the  grounda  of 
objection  urged  to  the  decree  and  orders  of  tiie 
court  were  that  the  allegations  of  the  petition 
filed  by  the  Auditor  were  not  sufficient  to  sus- 
tain the  final  decree,  and  that  it  was  therefore 
erroneous;  that  the  law  authoririnir  the   ap- 
pointment of  a  receiver,  and  the  diasolutioo 
and  winding  up  of  the  Company  and  its  afTaira, 
was  violative  of  the  contract  dausea  of  both 
the  Federal  and  State  Constitutions,  and  tlie 
Act  therefore  void,    and   the  decree  errone- 
ous; and  that,  even  assuming  the  Act  to  be 
valid,  and  the  allegations  of  the  petition  to  be 
sufficient,  the  court  had  no  power,  on  tlie  ap- 
plication of  the  receiver,  to  authorize  biaa  lo 
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call  Id  question  the  surrender  of  subscriptions 
to  capital  stock,  and  the  receipt  of  paid-up 
atock  for  the  money  paid  on  such  subscrip- 
tions, as  being  in  fraud  of  the  rights  of  credit- 
ors; and  that  such  transaction  could  be  im- 
peached only  by  and  on  the  application  of 
creditors  of  the  Company. 

Section  1  of  the  Act  of  1874,  now  under  con- 
sideration, proyides  "that  if  the  auditor  of 
state,  upon  examination  of  anj  insurance  com- 
pany incorporated  in  this  State,  is  of  the  opin- 
ion that  it  IS  insolyent,  or  that  its  condition  is 
such  as  to  render  its  further  continuance  in 
business  hazardous  to  the  insured  therein,  or 
to  the  public,  ...  he  shall  apply  by  pe- 
tition to  a  judge  of  any  circuit  court  of  this 
State  to  issue  an  injunction  restraining  such 
company,  in  whole  or  in  part,  from  further 
proceeding  with  its  business  until  a  full  hear- 
ing can  be  had,  or  otherwise,  as  the  court  may 
direct."  Rev.  Stat.  1889.  chap.  78,  §  108. 
The  further  clause  of  this  section  provides 
that  the  court  "may  in  all  such  cases  make 
such  orders  and  decrees,  from  time  lo  time,  as 
the  exigencies  and  equities  of  the  case  may  re- 
4niire,  and  in  any  case,  after  a  full  hearing  of 
ail  jMrties  interested,  may  dissolve,  modify 
or  perpetuate  such  injunction,  and  make  all 
such  orders  and  decrees  as  may  be  needful  to 
suspend,  restrain  or  prohibit  the  further  con- 
tinuance of  the  business  of  the  Company." 
Section  5  of  the  Act  provides  for  the  appoin^ 
ment  by  the  court  of  one  or  more  receivers, 
"to  take  charge  of  the  estate  and  effects  of  the 
Company,  including  such  securities  as  may  be 
deposdtea  with  the  auditor  or  treasurer  of  state, 
anq  to  collect  the  debts  dne  and  property  be- 
longing to  it,  with  power  to  prosecute  and  de- 
fend suits  in  the  name  of  the  corporation,  or 
in  their  own  names,  to  appoint  agents  under 
them,  and  do  all  other  acts  necessary  for  the 
collection,  marshaling  and  distributing  of  the 
assets  of  the  company,  and  the  closing  of  its 
concerns."    Rev.  SUt.  1889.  chap.  78,  §  107. 

The  petition  which  was  filed  by  the  Auditor 
in  this  cause  contained  all  the  averments  that 
section  1  of  the  Act  reouires  to  enable  the 
court  to  grant  an  injunction,  and  to  appoint  a 
receiver.  The  allegations  of  the  petition  con- 
ferred jurisdiction  to  render  a  decree  appoint- 
ing a  receiver,  and  perpetually  enjoining  the 
further  prosecution  of  the  business  of  the  cor- 
poration, and  decreeing  its  involuntry  dissolu- 
tion, and  especially  so  since  the  Company  an- 
swered that  it  could  not  deny  the  matters  al- 
leged in  the  petition.  The  constitutional  ques- 
tion which  is  arffued  by  counsel  was  fully  con- 
sidered by  this  court  in  Ward  v.  FartoeU,  97 
m.  593.  It  was  there  held  that  the  Statute 
now  under  consideration  was  constitutional. 
It  is  not  necessary  to  again  state  the  reasons 
which  led  to  that  conclusion. 

Was  the  order  which  was  entered  by  the 
court  on  the  8l8t  day  of  January,  1878,  direct- 
ing t  he  receiver  to  institute  proceedings  against 
stockholders,  erroneous? 

Preliminary  to  giving  attention  to  this  ques- 
tion, there  are  several  matters  which  may 
properly  be  examined.  It  is  urged  that  said 
order  of  January  81, 1878,  is  not  in  the  record, 
except  as  a  matter  of  evidence.  The  record 
consists  of  the  record  which  was  originally 
filed  in  this  court  and  of  an  additional  or  sup- 
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plemental  record  which  was  afterwards  filed. 
This  latter  record  contains  the  pleadings  and 
the  orders  and  proceedings  in  the  cause.  It  is 
informally  maae  up,  and  after  the  statement 
that  "petitioner,  in  support  of  his  motion  for  a 
perpetual  injunction,  introduced  on  the  hear- 
ing the  following  evidence,"  follow  the  various 
petitions,  answers,  proceedings  and  orders  in 
the  cause.  The  certificate  of  the  clerk  is  that 
the  transcript  is  a  true,  perfect  and  complete 
transcript  of  the  record,  prepared  in  accord- 
ance with  the  stipulation  of  counsel,  contained 
in  the  record.  The  stipulation  was  filed  in  the 
cause,  and  immediately  precedes  the  certificate 
of  the  clerk,  and  it  u,  in  substance,  that  the 
record  first  filed  in  this  court,  "  together  with 
the  foregoing  record,  as  made  up  for  said  su- 
preme court,  .  .  .  shall  be  taken  as  the  com- 
plete record  in  said  cause,  for  the  purposes  of 
this  suit."  There  is  also  indorsed  upon  said 
record  a  stipulation,  signed  by  the  solicitors 
for  the  defendants  in  error,  that  the  errors  as- 
signed upon  the  record  originally  filed  may  be 
considered  as  assigned  and  made  upon  said 
amended  record;  and  one  of  the  errors  so  as- 
signed is  that  "the  court  erred  in  making 
each  and  every  of  the  orders  and  decrees  set 
forth  in  the  record  aforesaid."  It  would 
seem  that  the  transcript  was  made  up  for  this 
court  in  the  way  in  which  it  was  by  consent 
of  counsel  for  both  parties,  and  probably  for 
the  purpose  of  avoiding  the  supposed  necessity 
of  copying  the  pleadings,  proceedings  and  or- 
ders twice  in  the  record,  and  at  the  same  time 
showing  that  the  same  were  given  in  evidence 
in  support  of  the  motion  for  a  perpetual  in- 
junction. Upon  the  first  hearing  of  this  cause 
in  this  court,  it  was  submitted  by  both  parties 
to  the  controversy  upon  the  theory  that  the  or- 
der in  question  was  properly  in  the  record,  and 
before  the  court  for  review.  The  case  was 
heard  and  determined  upon  that  assumption. 
We  must  now  regard  that  order  as  a  part  of 
the  record,  and  as  legitimately  before  us  for 
examination. 

It  is  suggested  that  it  is  for  the  interest  and 
benefit  of  the  corporation  that  a  sufficient 
amount  should  be  collected  from  its  stock- 
holders to  pay  its  debts,  and  that  it  cannot  be 
heard  to  complain  of  the  order  directing  suits 
to  be  brought  asainst  such  stockholders.  In 
Ward  v.  FarweUy  9upra,  it  was  held  that,  on  a 
petition  filed  by  the  auditor  to  dissolve  an  in- 
surance company,  or  to  restrain  its  further 
transaction  of  business,  the  stockholders  of 
such  corporation  were  not  necessary  parties  to 
the  proceeding.  It  would  seem,  then,  that  in 
any  matter  which  affects  the  rights  or  interests 
of  the  stockholders  the  company  must,  from 
the  very  nature  of  the  case,  have  the  right  to 
protect  its  stockholders,  and  that  it  is  its  duty 
so  to  do.  A  contrary  conclusion  would  be  sub- 
versive of  justice,  and  in  antagonism  with  first 
principles. 

It  is  claimed  tha^the  order  of  the  court  now 
under  investigation  does  not  direct  the  receiver 
to  proceed,  either  at  law  or  in  equity,  against 
stock  subscribers  or  stockholders,  whether 
they  have  surrendered  their  certificates  of  part- 
ly-paid stock  or  not.  It  must  be  conceded 
that  it  does  not  in  express  terms  direct  or  au- 
thorize such  suits;  but,  in  order  to  apprehend 
the  full  scope  of  the  order,  it  is  necessary  to 
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ta&e  into  coDsideration  one  or  two  matters 
which  we  have  not  thus  far  stated.  SectioD  6  of 
the  charter  of  plaintiff  in  error  provides  as  fol- 
lows: "The  real  and  personal  property  of 
each  individual  stockholder  shall  be  held  liable 
for  any  and  all  liabilities  of  the  Companv,  to 
the  amount  of  stock  held  or  subscribed  by 
him,  and  not  actually  paid  in.  In  all  cases  of 
losses  not  exceeding  the  means  of  the  corpora- 
tion, each  stockholder  shall  be  liable  to  the 
amount  of  unpaid  stock  held  by  him."  A 
corporation  may,  if  it  acts  in  eood  faith,  buy 
and  sell  shares*^of  its  own  stock.  Ghicago,  P. 
A  a,  TT.  iJ.  Co.  V.  Ma/rKiUe9,  84  HI.  145,  648; 
Chetlain  v.   Bepublic  L.  Ins.  Co,  86  111.  220; 

fj  V.  Peterson,  104  111.  26. 
he  surrender  by  stockholders  to  the  Com- 
pany of  the  certificates  of  stock  upon  which  20 
per  cent  had  been  paid,  and  the  issuance  to 
such  stockholders  of  certificates  for  paid-up 
stock,  was,  in  substance,  and  in  legal  effect,  a 
purchase  by  the  Company  of  the  unpaid  stock 
at  its  par  value.  The  transaction  was  not  uUra 
mres.  It  was  based  upon  resolutions  adopted 
by  the  corporation  at  a  stockholders'  meeting. 
It  does  not  appear  that  any  stockholder  has 
ever  objected  either  to  the  resolutions  or  to  the 
transfers  of  stock  which,  in  conformity  there- 
with, took  place  between  the  corporation  and 
such  of  the  stockholders  as  elected  to  avail 
themselves  of  the  privilege  given  thereby. 
The  oontmcts  were  valid  as  between  the  Com- 
pany and  the  stockholders  who  gave  up  their 
part-paid  stock,  and  received,  in  lieu  thereof, 
full- paid  stock  for  one  fifth  of  the  amount  re- 
linquished. The  transaction  was  binding  upon 
the  Company,  and  the  6tockholders  who  sold 
their  stock  to  the  corporation  should  be  pro- 
tected against  further  payments  upon  their 
subscriptions,  unless  there  were  at  the  time  of 
such  transaction  existing  creditors  in  respect  to 
whose  rights  it  was  fraudulent.  It  is  to  be 
noted  that  thereafter,  as  between  such  stock- 
holders and  the  Company,  there  was  no  in- 
debtedness to  the  Company  in  regard  to  the  sub- 
scriptions for  stock.  Such  being  the  law,  and 
the  condition  of  affairs  being  such  as  has  al- 
ready been  sufficiently  indicated  herein,  the 
circuit  court  made  the  order  of  January  81, 
1878,  authorizing  and  directing  the  receiver  to 
institute  legal  or  equitable  proceedings,  not 
only  against  such  of  the  subscribers  to  the 
stock  and  stockholders  as  he  should  be  advised 
"are  or  may  be  indebted  to  the  said  Company," 
but  also  "against  the  subscribers  to  the  stock 
and  stockholders  of  said  defendant."  The  lan- 
guage of  the  order  is  broad  enough  to  cover 
suits  prosecuted  upon  the  liability  of  the  stock- 
holders to  the  creditors,  and  where  the  only 
liability  is  to  the  creditors.  Construing  the  or- 
der in  the  liffht  of  the  petition  of  the  receiver 
upon  which  it  was  based,  the  purpose  of  it  was 
clearly  to  authorize  and  direct  the  receiver  to 
sue  for  and  recover  from  the  stockholders  sub- 
scriptions for  stock  which  they  had,  under  the 
resolutions  of  the  11th  of  June,  1878,  surren- 
dered to  the  Company.  We  think,  therefore, 
that  the  grounds  which  are  urged  by  plaintiff 
in  error  for  the  reversal  of  that  order  clearly 
appear  upon  the  face  of  the  order,  when  prop- 
erhr  constnied. 

It  is  suggested  that  the  order  in  question  is 
merely  an  interlocutory  order ,.and  that  error 
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cannot  be  assigned  thereon.  But  that  order  is 
still  in  force  by  virtue  of  the  final  decree,  and 
it  involves  and  determines  a  matter  of  substan- 
tial right;  and  wc  understand  that,  under  soch 
circumstances,  error  may  be  assigned  upon  an 
interlocutory  order. 

If  the  order  directing  proceedings  against 
the  stockholders  who  had  transferred  their 
unpaid  stock  to  the  corporarion  was  valid,  and 
was  not  erroneous,  it  seems  it  must  necessarily 
be  so  either  because  the  assignment  made  hy 
the  Company  to  the  receiver  invested  the  latter 
with  such  title,  right  or  power  as  would  enabk 
him  to  maintain  such  suit,  or  because  a  receiver 
has  authority,  under  the  rule  which  prevails 
in  the  chancery  courts,  to  avoid  the  voluntary 
and  lawful  acts  of  the  person  or  corporation 
whose  estate  he  represents,  or  may  be  clothed 
with  such  power  by  the  court  of  chancery 
which  appointed  him,  or  because  the  Statute 
for  the  dissolution  of  insurance  companies 
makes  the  receiver  appointed,  in  conformity 
with  its  provisions,  the  representative  of  the 
creditors  of  the  Company  that  is  restrained 
from  the  further  prosecution  of  its  business. 

We  will  first  consider  the  matter  of  the  deed 
of  assignment.  It  has  been  suggested  that  the 
transfer  of  the  unpaid  stock  to  the  Company 
did  not  operate  as  an  absolute  discbarge  of 
the  stockholders'  indebtedneas  for  such  stock, 
but  was  a  discbarge  sub  tnodo  only;  that  the 
debts  continued  to  exist  just  as  they  did  before, 
for  the  purpose  of  liquidating  the  claims  of  the 
creditors;  that  the  Company  continued  to  be 
the  creditor,  and  the  subscribing  stockholders 
the  debtors,  so  far  as  the  creditors  of  the  Com- 
pany are  concerned:  and  that,  the  legal  title 
and  interest  in  the  debts  remaining  in  the  Com- 
pany for  the  benefits  of  its  creditors,  such  legal 
title  and  interest,  and  the  right  of  the  Com- 
pany to  control  the  claims,  passed  to  the  re- 
ceiver by  virtue  of  the  Company's  assignment 
to  him,  in  pursuance  of  the  order  of  the  court 
directing  such  assignment.  The  statement  of 
this  theory  is  qualified  by  the  expression.  "  for 
the  benefit  of  the  creditors,"  and  other  expres- 
sions of  like  import.  It  is  to  be  borne  in  mind 
that  there  are  no  creditors  who  were  parties  to 
the  proceeding  the  record  of  which  is  now  be- 
fore us.  The  statement  also  includes  the  de- 
ment of  "  the  right  of  the  Company  to  control 
the  claims."  But  the  transaction  in  question 
was  lawful  and  valid  so  far  as  the  Company  it- 
self was  concerned,  and  was  binding  upon  it, 
and  it  had  no  right  to  impeach  it  (only  the 
creditors  were  entitled  to  the  privilege),  and 
the  Company  had  no  authority  to  enforce  or 
"  control "  the  claims,  and  it  could  not  pass  by 
its  deed  of  assignment  to  anyone,  either  as- 
signee or  receiver,  any  right  of  control  or  en- 
enforcement  that  it  did  not  of  itself  have.  It 
would  seem  that  the  Company,  by  its  deed  of 
assignment  to  the  receiver,  did  not  transfer  to 
him  any  rights  greater  or  in  addition  to  those 
that  would  have  Deen  conveyed  had  the  assign- 
ment been  made  to  an  assignee  under  the  Volun- 
tary Assignment  Law.  The  provisions  of  the 
assignment  now  under  investigation  arc  no 
broader  or  more  comprehensive  than  those 
that  would  have  been  contained  in  a  deed 
made  to  such  as9ignee;  and,  even  if  they  were. 
it  would  be  immaterial,  for,  in  the  nature  of 
things,  one  cannot  transfer  to  another  a  right 
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which  be  does  DOt  have,  unless  he  is  acting 
under  a  power. 

In  the  case  of  Bouion  v.  Dement,  128  111 
142,  11  West.  Rep.  487,  this  court,  speaking 
of  an  assignment  under  the  Act  relating  to  as- 
signments for  the  benefit  of  creditors,  said: 
"The  company,  by  its  assignment,  conveyed 
DO  greater  right  in  respect  to  its  property  than 
the  company  itself  possrased.  It  is  a  rule  of 
extensive  prevalence  that  a  general  assignment 
fur  the  benefit  of  creditors  does  not  pass  to  the 
asugnee  any  interest  in  property  before  fraudu- 
lently transferred  by  the  assignor,  nor  any 
right  to  impeach  or  set  aside  such  fraudulent 
transfer,  such  right  belonging  to  the  creditors 
only.  ...  As  held  by  this  court,  an  admin- 
isirator  cannot,  even  for  the  benefit  of  credit- 
ore,  avoid  a  fraudulent  conveyance  made  by 
bis  intestate.  .  .  .  We  think  consistency 
with  our  decision  with  respect  to  administra- 
tors requires  the  adoption  of  the  rule  above 
stated.  It  would  seem,  upon  principle,  that 
the  same  rule  in  this  respect  which  exists  in 
regard  to  an  administrator  should  be  held  to 
apply  to  an  assignee  under  a  voluntary  assign- 
ment. We  do  not  perceive  that  our  Statute 
respecting  assignments  makes  any  change  of 
the  rule.  The  assignee  under  the  above  doc- 
trine is  not  the  representative  of  creditors,  but 
the  agent  of  the  assignor  for  the  distribution 
of  the  property  assigned.  The  assignee's  duty 
...  is  confined  to  the  distribution  of  the  prop- 
erw  assigned  to  him.  Any  interest  in  property 
before  fraudulently  transferred  by  the  assignor 
was  not  assigned  to  the  assignee. 

In  the  cases  passed  upon  by  this  court  in  re- 
spect to  an  administrator,  and  in  respect  to  an 
assignee  under  the  Assignment  Act,  there  were 
the  same  elements  that  were  claimed  here,  at 
least  so  far  as  the  assignment  made  by  the 
company  is  concerned.  These  elements  are 
the  existence  of  creditors  at  the  time  of  the 
transfers  of  property,  and  in  respect  to  which 
creditors  such  transfers  were,  or  were  claimed 
to  be,  fraudulent,  and  a  subfMsquent  vesting  in 
another  person,  either  by  operation  of  law  or 
by  conveyance  of  the  property  rights  of  the 
party  who  has  made  the  supposed  fraudulent 
transfers,  and  an  attempt  by  such  person  to 
enforce  the  right  of  creditors  to  reach,  in  pay- 
ment of  their  debts,  the  property  fraudulently 
transferred  by  ttie  person  to  whose  property 
rights  the  person  making  such  attempt  has 
succeeded.  And  there  was  the  same  element 
lacking  that  is  lacking  here,  t.«. , the  right  sought 
to  be  enforced  had  not  been  vested  in  the  person 
from  whom  title  and  interest  were  derived. 
We  think  that  consistency  with  this  decision 
in  BouUm  ▼.  Dement,  in  regard  to  an  assignee 
under  a  voluntary  assignment,  as  well  as  con- 
sistency with  the  decision  of  the  court  in  re- 
gard to  an  administrator,  requires  that  the 
same  rule  should  be  adopted  in  this  case  in  re- 
spect to  the  effect  of  the  assignment  that  was 
executed  by  the  plaintiiT  in  error  to  the  re- 
ceiver. In  other  words,  the  receiver  took  by 
the  assignment  made  by  plaintiff  in  error  no 
right  to  control  or  enforce  the  claims  against 
the  stockholders  growing  out  of  the  transac- 
tion between  the  Companv  and  some  of  the 
stockholders  whereby  certificates  of  stock  were 
surrendered  to  the  Company  in  payment  of 
unpaid  sobscriptions  to  capital  stock. 
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The  only  authority  to  impeach  the  sale  of 
the  stock  to  the  Company  being  in  the  credit- 
ors of  the  corporation,  the  receiver.  Ward,  if 
he  has  such  authority,  must  have  it  either  be- 
cause the  doctrine  applicable  to  proceedings  in 
chancery  invests  him  with  an  agency  and  nght 
to  act  on  behalf  of  the  creditors  in  that  regfSd, 
or  gives  the  court  of  equity,  by  virtue  of  its  in- 
herent powers,  the  prerogative  to  so  invest 
him,  or  upon  the  ground  that  the  Statute  for 
the  dissolution  of  insurance  companies  clothes 
him  with  the  right  to  enforce  the  rights  of  the 
creditors  in  that  behalf.  We  understand  the 
ruI6  to  be  that,  where  a  receiver  is  appointed 
for  the  purpose  of  taking  charge  of  the  prop- 
erty ana  assets  of  a  corporation,  he  is,  for  the 
purpose  of  determining  the  nature  and  extent 
of  his  title,  regarded  as  representing  only  the 
corporate  body  itself,  and  not  its  creditors  or 
shareholders,  being  vested  by  law  with  the  es- 
tate of  the  corporation,  and  deriving  his  own 
title  under  and  through  it;  and  that,  for  pur- 
poses of  litigation,  he  takes  only  the  rights  of 
the  corporation,  such  as  could  be  asserted  in  its 
own  name;  and  that  upon  that  basis  only  can 
he  litigate  for  the  benefit  of  either  stockhold- 
ers or  creditors.  In  High  on  Receivers  (§  316) 
the  rule  is  formulated  substantially  and  almost 
in  words  as  stated  above,  except  that  the  rule 
is  qualified  in  said  section  by  the  statement 
that  when  acts  have  been  done  in  fraud  of  the 
rights  of  creditors,  but  which  are  valid  as 
against  the  corporation  itself,  the  receiver 
holds  adversely  to  the  corporation.  The  only 
authority  cited  as  sustaining  the  qualification 
found  in  the  text  is  the  case  of  Curtis  v.  Lea- 
vitt,  15  N.  T.  44.  That  case  was  decided  upon 
the  basis  of  such  qualification.  It  was  as- 
sumed and  coDcedeoby  counsel  upon  the  ar- 
gument of  the  case  that  the  receiver  succeed^ 
to  the  rights  of  the  creditors.  It  was  an- 
nounced in  the  opinion  of  the  court  that,  "for 
all  the  purposes  of  the  present  controversy,'' 
they  would  "proceed  upon  this  assumption." 
The  receiyership  there  in  question  was  consti- 
tuted under  the  statutory  provisions  in  which 
were  found  the  expressions:  "Appoint  one  or 
more  receivers  to  take  charge  of  the  property 
and  effects  of  the  corporation:"  "the  property 
that  may  belong  to  it;  "are  vested  with  all  the 
estate,  real  and  personal,  of  such  corporation;" 
"as  trustees  for  the  benefit  of  creditors  and 
stockholders;"  "deemed  vested  with  all  the 
real  and  personal  estate  of  the  debtor;"  and 
"power  to  sue  in  their  own  name  or  otherwise 
and  recover  all  the  estate,  debts  and  things  in 
action  belonging  or  due  to  such  debtor,  in  the 
same  manner  and  with  the  like  effect  as  such 
debtor  miffht  or  could  have  done  if  no  attach- 
ment had  been  issued  or  trustees  appointed." 
Comstock,  J.,  in  his  opinion  said:  "It  has 
been  said  in  this,  as  in  other  cases,  that  the  re- 
ceiver represents  the  creditors  and  the  stock- 
holders, but,  for  all  the  purposes  of  in- 
quiry into  his  title,  he  really  represents  the 
corporation.  He  is  by  law  vested  with  the  es- 
tate of  the  corporate  body,  and  takes  his  title 
under  and  through  it.  it  is  true,  indeed,  that 
he  is  declared  to  be  a  trustee  for  creditors  and 
stockholders,  but  this  only  proves  that  they 
are  the  beneficiaries  of  the  fund  in  his  hands, 
without  indicating  the  sources  of  his  title,  or 
the  extent  of  his  powers.    If,  then,  in  a  con- 
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troversy  between  the  receiver  and  third  parties 
in  respect  to  the  corporate  estate,  it  is  possible 
to  form  a  conception  of  rights,  legal  or  equi> 
table,  belonging  to  the  shareholders  as  individ- 
uals, which  the  corporation  itself  could  not  as- 
sert in  its  own  name,  the  receiver  does  not  rep- 
resent those  rights.  So  far  as  the  shareholders 
are  concerned,  he  can  litigate  respecting  the 
fund  upon  precisely  the  grounds  which  would 
be  available  to  the  corporation,  if  it  were  still 
in  existence,  solvent  and  no  receivership  had 
l)een  constituted.  In  regard  to  creditors,  I 
should  certainly  incline  to  take  the  same 
view  of  his  rights  and  powers  under  the  stat- 
utes referred  to." 

In  Alexander  v.  Relfe,  74  Mo.  495,  it  was 
said  in  the  opinion  of  the  court:  "When  acts 
have  been  done  in  fraud  of  the  rights  of  cred- 
itors, the  receiver  may  litigate  for  their  benefit, 
though  the  acts  in  question  be  valid  as  to  the 
corporation  itself,  in  which  case  he  holds  ad- 
versely to  the  corporation."  This  language 
was  wholly  unnecessary  to  the  decision  of  the 
case,  and  uie  only  authority  cited  therefor  was 
High.  Receivers,  §  815,  and  cases  cited,  which 
we  have  mentioned  and  considered  above. 

In  Hyde  v.  Lynde,  4  N.  Y.  887.  it  was  said 
by  Bronson ,Ch.Jr.  "The  recovery  in  this  case 
seems  to  have  gone  upon  the  ground  that  the 
receiver  had  greater  rights  than  those  which 
belonged  to  the  company.  But  for  most,  if 
not  for  all,  purposes,  he  took  the  place,  and 
stands  as  the  representative,  of  the  company. 
He  is  as  much  bound  by  a  settlement  which 
the  company  was  authorized  to  make  as  was 
the  company  itself.  It  would  be  strange,  in- 
deed, if  the  legal  acts  of  a  corporation  did  not 
bind  the  receiver  of  its  effects.  .  .  .  If  the 
settlement,  though  a  lawful  act  in  itself, 
had  been  made  for  an  illegal  purpose;  if,  for 
example,  the  parties  had  known  that  there 
were  valid  claims  against  the  company  to  the 
payment  of  which  the  defendnnt  ought  to  con- 
tribute, and  yet  the  note  was  given  up  without 
consideration,  for  the  purpose  of  defrauding 
either  the  creditors  or  the  other  members  of  the 
corporation, — the  persons  defrauded  would  un- 
doubtedly have  a  remedy.  But  I  do  not  see 
how  the  receiver  could  sue.  It  would  be  like 
the  case  of  a  conveyance  of  property  for  the 
purpose  of  defrauding  the  creditors  of  the 
grantor,  which,  though  void  as  against  the  per- 
sons intended  to  be  defrauded,  is  neverthe- 
less valid  against  the  grantor,  and  all  who  rep- 
resent him.  A  receiver  of  the  effects  of  such 
a  grantor  could  not  avoid  the  grant.  Neither 
can  this  receiver  avoid  a  settlement  which  boimd 
the  corporation,  though,  in  the  supposed  case,  it 
was  a  fraud  upon  the  creditors,  and  other 
members  of  the  com  pany .  The  person  injured 
must  sue." 

In  Famm.c(yrth  v.  Wood,  91  N.  Y.  808,  the 
court  said :  *  'The  rights  of  certain  creditors  to 
prosecute  their  claims  against  .certain  of  the 
stockholders  never  were  the  property  of  the 
corporation,  nor  rights  of  action  vested  in  it, 
nor  is  there  any  provision  of  the  Statute  which 
transfers  their  rights  of  action  from  the  credit- 
ors to  the  receiver." 

In  (hope  V.  Bottles,  42  Barb.  87,  it  was  held 
that  a  receiver  is  not  clothed  with  any  rierht  to 
maintain  an  action  which  the  parties  or  the  es- 
tate which  he  represents  could  not  maintain; 
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and  that  he  must  show  a  cause  of  action  ex- 
isting in  those  parties,  and  that  by  the  appoint- 
ment of  the  court,  lawfully  made  in  a  matter 
where  the  court  had  jurisdiction,  the  power 
had  been  conferred  on  him,  in  his  representa- 
tive capacity,  to  prosecute  the  action. 

In  Piseataqua  F.  d>  M.  Ins.  Go.  v.  HiU,  60 
Me.  178,  a  bul  in  equity  was  brought  in  behalf 
of  the  creditors  of  the  corporation  by  the 
plaintiffs,  who  were  trustees,  under  a  winding- 
up  statute  which  gave  them  power  to  take 
charge  of  the  estate  and  effects  of  the  corpora- 
tion, and  to  collect  its  debts,  and  to  prosecnte 
and  defend  suits.  The  defendant  was  a  stock- 
holder, director  and  treasurer  of  the  oompaoy. 
The  bill  charged  that  he  had  iUegallj  surren- 
dered securities  to  stockholders;  that  he  had 
illegally  sold  to  the  company  a  large  amount 
of  stock,  and  received  payment  therefor,  when 
he  knew  the  company  was  insolvent;  and  that 
he  had  committed  a  variety  of  other  acts, 
which  were  set  out  in  detail,  done  by  virtue  of 
contracts  with  the  company,  which  were  al- 
leged to  be  illegal,  fraudulent  and  void.  A 
demurrer  to  the  bill  was  sustained,  and  it  was 
dismissed.  It  was  there  said:  'The  trustees 
represent  the  corporation  alone,  and  not  its 
creditors  or  stockholders.  .  .  .  The  claims 
of  the  creditors  and  of  the  stockholders,  if  they 
have  any,  are,  in  the  first  instance,  against  the 
corporation,  and  they  have  no  other  except  as 
provided  by  law.  If  the  conduct  of  the  cor- 
poration, its  ofl^cers  or  stockholders,  has  been 
such  as  to  give  other  remedies  to  the  creditors, 
such  may  properly  be  pursued  in  their  own 
names.  So  far  as  their  rights  are  in  question, 
they  must  be  vindicated  bv  themselvea,  and 
not  by  others  in  their  behalf." 

In  Waterhouse  v.  Jamieson^  2  Paters. 
(Scotch)  1812.  and  L.  R.  2  H.  L.  29,  Urd 
Westbury  said  before  the  House  of  Lords: 
"I  take  it  to  be  quite  settled  that  the  rights  of 
creditors  against  the  stockholders  of  a  com- 
pany, when  enforced  bv  a  liquidation,  must  be 
enforced  by  him  in  right  of  the  company. 
What  is  to  be  paid  bv  the  shareholders  is  to  be 
recovered  in  that  right.  What  is  due  to  the 
company  is  that  only  which  is  in  fact  recover- 
able by  the  company.  The  liquidator,  there- 
fore, standingin  the  place  of  the  company,  the 
question  is.  Has  he  a  right  to  impeach  the 
memorandum,  set  aside  the  articles,  reduce  the 
certificate  and  recover,  in  right  of  the  com- 
pany, that  which  the  company  could  not  for 
one  moment,  as  against  a  bona  fide  shareholder, 
be  entitled  themselves  to  recover?  I  eotirdy 
adopt,  in  few  words,  what  fell  from  ray  nobie 
and  learned  friend  [Lord  Caimsl  in  the  case  of 
Be  Duckworth,li.  R.  2  Oh.  578,  where  ray  noble 
and  learned  friend  used  these  words:  'Hie 
liquidator  represents  the  creditors  only  because 
he  represents  the  company,  and  through  the 
company  the  rights  of  the  cr^itora  are  to  be 
enforced.'  ...  Could  the  company  re- 
cover against  him  ?  If  there  had  been  no  wind- 
ing-up order,  the  question  would  not  have  ad> 
mitted  of  a  moment's  doubt,  and  the  winding- 
up  order  does  not  place  the  liquidator  in  a  bet- 
ter position  against  the  aharebolder  than  the 
company  were  in."  In  the  same  case,  Lord 
Chelmsford  said:  "It  is  contended  on  the  part 
of  the  respondent  that,  under  the  windini^-ap 
order,  the  liability  of  the  appellant  is  entirely 
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cbaD^;  that  it  is  competent  to  the  official 
liqaidator,  who,  it  is  said,  represents  not  only 
the  company,  but  also  the  creditors  of  the 
company,  to  show  that  the  company  was 
fonnded  on  misrepresentation;  that  the  allega- 
tion in  the  memorandum  and  articles  of  asso- 
ciation that  £100,000  had  been  paid  was  false; 
that  the  statement  on  the  register  of  £100  haT< 
ing  been  paid  on  the  appellant's  shares  was 
also  false;  and  that  the  liquidator  is  therefore 
entitled  to  make  caUs  upon  the  appellant  to  the 
extent  of  £100,  not  actually,  but  only  nomi- 
oally,  paid  on  each  of  hia  shares.  Upon  ez- 
amining  the  Companies'  Act  of  1862,  I  find 
nothing  to  warrant  the  assertion  that  the  pow- 
ers of  the  liquidator  are  as  extensive  and 
searching  into  the  constitution  of  a  company  as 
is  there  alleged.  He  ia  appointed  for  tne  pur- 
pose of  assisting  the  court  in  the  winding-up  of 
a  company,  but  in  all  his  proceedings  he  ap- 
pears to  be  merely  substituted  foruie  com- 
pany." 

In  LeifMld^s  Cam,  L.  R.  1  Eq.  281.  John 
and  Robert  Claypole  conveyed  a  patent-right 
to  the  British  &  Forei^  Cork  Company,  and 
received  shares  of  paiof-up  stock  therefor.  No 
mooey  was  paid.  A  portion  of  these  shares 
was  afterwards  transferred  to  Leifchild.  It 
was  contended  that  the  transaction  was  a  fraud 
on  creditors,  and  the  liquidator  applied  to  have 
Leifchild's  name  put  upon  the  list  of  contribu- 
;ors,  it  being  claimed  that  the  shares  transferred 
to  him  were  not  paid-up  shares.  It  was  held 
that  the  right  of  creditors  was  only  to  get  pay- 
ment of  their  debts  from  those  shareholders 
who  were  liable  to  contribute  to  the  payment. 
and  that  the  holders  of  paid-up  shares  were 
aot  liable  to  so  contribute.  It  was  further 
tield  that  it  was  not  necessary  to  inquire 
n^hether  the  creditors  could  obtain  any  relief 
iy  bill  in  chancery. 

Defendants  in  error  cite  numerous  cases  in 
trhich  it  has  been  decided  that  a  receiver  could 
tiring  suit  to  set  aside  a  transaction  which  was 
Mndfng  upon  the  person  or  corporation  over 
srhose  estate  he  was  appointed.  Almost  all  of 
the  cases  cited  by  defendants  in  error  fall  in 
yae  or  another  of  the  four  classes  following: 
V^bere  the  receiver,  by  force  of  some  statute, 
3an  act  for  the  creditors;  where  the  act  com- 
;>lained  of  was  ultra  virei,  and  not  binding 
ipOD  the  corporation;  where  the  receiver  was 
ippointed  in  a  proceeding  prosecuted  by  cred- 
itors, which  was  supplemental  to  execution, 
iDd  the  receiver  had  the  rights  of  the  creditors 
fct  whose  instance  and  to  secure  whose  claims 
le  was  appointed;  and  where  the  receiver  was 
mine  for  property  or  assets  that  belonged  to 
;he  debtor.  With  the  law  of  such  cases  we 
^ve  no  fault  to  find.  To  analyze  and  exam- 
ine the  various  cases  dted  would  unduly  ex- 
pand the  proportions  of  this  opinion,  and 
would  accomplish  no  useful  purpose.  We  do 
lot  wish  to  be  understood  as  saying  that  there 
a  no  conflict  in  the  authorities  m  regard  to  the 
natter  under  consideration;  but  we  think  the 
iecided  weight  of  authority  sustains  the  rule 
to  respect  to  the  powers  of  receivers,  where 
there  has  been  no  enlargement  of  their  powers 
bry  legislative  enactment,  that  they  have  such 
rights  of  action  only  as  were  possessed  by  the 
persoDS  or  corporations  upon  whose  estates 
they  administer.  A  receiver  is  the  right  hand 
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and  creature  of  the  court  of  equity,  and  he  has 
such  powers  as  are  conferred  upon  him  by  the 
order  appointing  him,  and  the  course  and  prac- 
tice of  the  court  It  will  hardly  be  claimed, 
however,  that  the  court  of  chancery,  even  with 
all  its  inherent  powers,  is  authorized,  in  the 
absence  of  legislative  sanction,  to  clothe  its  re- 
ceiver with  power  to  seize  and  enforce  a  prop- 
erty right  which  belongs  only  to  parties  who 
are  not  before  the  court,  nor  asking  its  assist- 
ance. 

What  are  the  powers  of  a  receiver  under  the 
provisions  of  the  Act  for  the  dissolution  of  in- 
surance companies?  And  to  what  extent  have 
his  powers,  according  to  the  usual  course  and 
practice  of  the  court,  been  increased  thereby? 
Section  5  of  the  Act  provides  for  the  appoint- 
ment of  "one  or  more  persons  to  be  receivers, 
to  take  charge  of  the  estate  and  effects  of  the 
company,  including  such  securities  as  may  be 
deposited  with  the  auditor  or  treasurer  of  state,, 
and  to  collect  the  debts  due  and  property  be- 
longing to  it,  with  power  to  prosecute  and 
defend  suits  in  the  nattie  of  the  corporation,  or 
in  their  own  names,  to  appoint  agents  under 
them,  and  do  all  other  acts  necessary  for  the 
collection,  marshaling  and  distributing  of  the 
assets  of  the  company,  and  the  closing  of  its 
concerns."  Rev.  Stat,  1889.  chap.  78,  ^  107. 
Section  •  of  the  Act  is  as  follows:  "The  re- 
ceiver shall  pay  all  debts  due  from  the  com- 
pany if  the  funds  in  his  hands  are  sufficient 
therefor,  snd,  if  not,  he  shall  distribute  the 
same  ratably  among  the  creditors  who  prove 
their  debts,  in  such  manner  as  the  court  may 
direct,  and  receivers  may  be  authorized  by  the 
court  to  sell,  convey  and  dispose  of.  and  con- 
vert into  money,  any  of  the  securities  or  assets 
of  the  company,  for  the  purpose  of  paying 
such  debts  and  distributing  such  funds.  If 
there  is  a  balance  remaining  after  the  payment 
of  the  debts,  the  receiver  shall  distribute  the 
same  amonff  those  who  are  Justly  entitled  there- 
to, as  members,  stockholders,  or  otherwise,  or 
their  legal  representatives."  Rev.  Stat.  1880, 
chap.  73,  §  108.  These  two  sections  contain 
all  of  the  powers  that  are  expressly  given  to 
the  receiver  by  the  Statute.  It  will  be  noted 
that  no  provision  is  made  in  the  Act  for  the 
execution  of  an  assignment  by  the  corporation 
to  the  receiver.  It  would  seem  that  the  prop- 
erty rights  of  the  company  are  committed,  by 
force  of  the  Statute  and  by  virtue  of  the  de- 
cree of  the  court  appointing  a  receiver,  to  the 
charge  of  such  receiver,  to  be  sued  for.  sold, 
conveyed  and  disposed  of,  and  converted  into 
money,  as  the  court  may  direct.  It  appears 
that  a  decree  ordering  the  execution  of  an 
assignment,  and  the  making  of  an  assignment 
to  the  receiver,  are  not  necessai^  in  order  to 
vest  in  the  latter  full  and  exclusive  charge  and 
control,  under  the  direction  of  the  court,  of 
the  property  rights  of  the  company.  In  this 
particular  case  such  decree  and  such  assign- 
ment were  in  fact  made,  and  so.  in  any  view 
that  may  be  taken,  the  property  rights  of  the 
corporation  have  in  fact  vested  in  Ward,  the 
receiver  and  assignee.  The  powers  of  the  re- 
ceiver specially  designated  in  the  Statute  do 
not  seem  to  be  essentially  different  from  those 
mentioned  in  the  Voluntary  Assignment  Act 
as  being  ^ven  to  the  assignee  under  a  volun- 
tary  assignment.     In  both  Acts  the  powers 
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specified  seem  to  be  limited  to  the  eaforcement 
of  property  rights  derived  from  the  corpora- 
tion or  assignor,  respectively.  Section  5  of  the 
Dissolution  Act  dennes  the  powers  and  prop- 
erty lights  of  the  receivers.  It  says  they  are 
*'to  take  charge  of  the  estate  and  effects  of  the 
company,"  "to  collect  the  debts  due  and  prop- 
erly belonging  to  it"  (the  company),  *'to  prose- 
cute and  defend  suits  in  the  name  of  the  cor- 
poration, or  in  their  own  names,"  "to  do  all 
acts  necessary  for  the  collection,  marshaline 
and  distributing  of  the  assets  of  the  company, 
and  "to  do  all  acts  necessary  for  the  closing  of 
its  concerns."  Section  6  defines  the  duties  of 
the  receiver  in  respect  to  paying  out  and  dis- 
tributing such  moneys  as  may  be  in  his  hands, 
and  also  gives  him  power,  when  authorized  by 
the  court,  to  sell,  convey  and  dispose  of,  and 
convert  into  money,  any  of  the  securities  or 
assets  of 2  the  company.  The  property  rights 
donated  him,  or  given  into  his  charge,  are  the 
estate  and  effects  of  the  company,  the  debts 
due  the  company,  and  the  property  belonging 
to  it.  We  have  already  seen  that  in  this  case 
there  were  no  debts  due  the  Company,  from 
the  stockholders  here  in  question.  To  say 
"the  estate  and  effects  of  the  company"  means 
precisely  the  same  thing  as  saying  "the  es- 
tate and  effects  owned  by  the  company." 
Ohio  A  M.  B,  Oo.  V.  Barker,  125  111.  808; 
Montq<mery  v.  Wyman,  180  III.  17.  We  do 
not  find  any  words  in  said  sections  which 
afford  any  pretense  for  claiming  that  the  pow- 
ers of  the  receiver  are  so  enlarged  thereby  as 
to  include  the  right  to  impeach  a  transaction 
which  the  corporation  could  not  challenge,  but 
which  the  creditors  could  arraign,  unless  such 
enlargement  is  accomplished  by  the  use  of  the 
words  "the  assets  of  the  company,"  or  follows 
by  necessary  implication  from  the  power  given 
the  receiver  to  marshal  assets,  or  by  like  im- 
plication from  the  power  donated  "to  do  all 
acts  necessary  for  the  closing  of  the  concerns" 
of  the  company.  As  now  used,  the  expression 
"the  assets  of  a  person,  corporation  or  estate" 
is  generally  equivalent  to  the  expression  "the 
property  of  such  person,  corporation  or  estate." 
From  the  connection  in  which  the  expression 
"the  assets  of  the  company"  is  found  in  this 
Statute,  we  think  it  has  reference  only  to  the 
estate,  effects,  securities,  debts  and  property 
specified  in  said  Statute,  and  which  are  to  be 
placed  in  charge  of  the  receiver.  There  may 
be  frequent  occasion  for  the  application  by  the 
receiver  of  the  equitable  doctnne  of  marshal- 
ing, without  any  such  amplification  of  the 
funds  to  be  administered  by  him  as  is  con- 
tended for  by  the  defendants  in  error;  and  so 
there  is  no  suflScient  justification  for  saying 
that  such  enlargement  follows  by  necessary 
intendment.  The  expression  "the  concerns  of 
the  company"  falls  in  the  same  category  with 
the  phrase  "the  assets  of  the  company."  Al- 
though broad  enoutth,  in  one  sense,  to  include 
the  enforcement  of  claims  which  the  company 
could  not  enforce,  but  which  its  creditors 
could,  yet  we  think,  from  the  context,  that 
they  were  not  intended  to  thus  magnify  the 
powers  of  the  receiver.  The  expression  may 
be  given  a  signification  which  is  both  reason- 
able and  usual,  and  is  also  consistent  with  the 
other  parts  of  the  Statute,  and  with  the  func- 
tions of  a  receiver  according  to  the  course  and 
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practice  of  the  court,  without  holding  that 
there  is  any  enlargement  of  the  powers  of  the 
receiver  beyond  what  is  specified  in  the  Statute, 
and  therefore  it  cannot  be  held  that  an  expres- 
sion in  that  behalf  results  by  implication.  An 
administrator  is  merely  the  representative  of 
his  intestate.  An  assignee  is  not  the  refve- 
sentative  of  creditors,  but  is  the  agent  of  the 
assignor  for  the  distribution  of  the  property 
Assigned.  A  receiver,  tiriute  officii^  and  with- 
out regard  to  any  expansion  of  his  powers  by 
statute  or  by  an  authorized  decree  of  court  is 
only  a  custodian  of  property.  He  is  ordinarily, 
in  respect  to  his  title,  and  in  respect  to  the 
litigations  in  which  he  may  engaee,  merely 
the  representative  of  the  owners  of  the  prop- 
erty submitted  to  his  control.  But  so  f ar  ss 
his  powers  are  derived  from  a  statute,  or  from 
a  lawful  decree  of  the  court,  and  the  powers  do 
not  involve  rights  which  at  the  time  of  his  ap- 
pointment were  vested  in  such  owners,  he  is 
not  merely  their  representative,  but  is  the  in- 
strument of  the  law,  and  the  agent  of  the  court 
which  appointed  him.  Such ngfat  and  author- 
ity as  the  law  and  the  court  rightfully  give 
him,  he  possesses;  and,  in  respect  to  such  r^t, 
he  is  not  circumscribed  and  limited  by  the 
right  which  was  vested  in  and  available  to  the 
owners. 

It  is  claimed  by  counsel  for  defendants  in 
error,  and  the  claim  is  supported  by  very  able 
and  learned  arguments,  that  the  Legislature, 
in  enacting  the  law  here  under  conajderation, 
invested  the  court  of  equity  with  jurisdictioii 
and  authority  to  make  final  settlement  of  the 
unfinished  business  of  the  corporation,  and 
close  up  its  concerns,  and  that  this  authority, 
when  supplemented  by  the  powers  inherent  id 
the  court  of  chancery,  was  amply  sufficient  to 
warrant  the  court  in  making  the  order  which 
is  here  called  in  question,  and  in  doing  all 
other  acts  necessary  for  the  acoomplishment  of 
the  ultimate  purposes  contemplateci  by  the  Act. 
But,  as  we  have  already  seen,  the  ultimate 
purposes  intended  by  the  Act  are  to  petpetually 
enjoin  insurance  companies  which  liall  withu 
its  purview  from  the  further  continuance  of  the 
business  for  which  they  were  organized,  and  to 
enable  the  court,  through  its  receivers,  to  ad- 
minister upon  the  estates,  effects,  securitiea, 
property  and  assets  owned  by  such  companieB, 
and  upon  the  debts  due  them.  The  means  by 
which  these  objects  are  to  be  accomplished  axe 
designated  and  fixed  by  the  Statute  itself. 
The  ninth  section  of  the  Act  provides:  **The 
mode  of  summoning  parties  into  court,  the 
rules  of  practice,  course  of  procedure,  and 
powers  of  courts,  in  cases  arising  under  this 
Act.  shall  be  the  same  as  in  ordinary  proceed- 
ings in  equity  in  this  State,  except  as  hetdn 
otherwise  provided."  As  we  have  already,  in 
substance,  remarked  in  another  oonnectioii,  it 
is  not  a  power  inherent  in  the  court  of  chancery, 
and  it  is  not  in  conformity  with  the  course  of 
procedure  and  rules  of  practice  which  obtahi 
in  ordinary  proceedings  in  equity,  for  the  oourt 
to  clothe  Its  receiver  with  power  to  seiae  and 
enforce  a  property  right  which  belonga  only  to 
parties  who  are  not  before  the  oourt,  and  who 
are  not  asking  its  assistance.  Nor  is  itpitv 
vided  in  the  Statute,  nor  legitimately  deducible 
therefrom,  as  is  the  case  in  respect  to  the  stat- 
utes in  force  in  some  jurisdicUotta,  that  the 
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receiver  may  represent  creditors,  and  bring  suits 
to  set  aside  acts  of  the  persons  or  corporations 
whose  property  is  in  charge  of  the  receiver, 
vrhich  were  in  fraud  of  such  creditors.  The 
Legislature  has  made  no  provision  of  this  kind, 
and,  in  its  absence,  it  does  not  devolve  upon 
ihe  courts,  bv  judicial  legislation,  to  assume  a 
jurisdiction  that  they  have  not  heretofore  pos- 
sessed. Our  conclusion  upon  this  branch  of 
the  case  is  that  the  order  made  bv  the  circuit 
court  on  January  81,  1878,  authorizing  and  di- 
recting the  receiver  to  institute  proceedings 
against  the  subscribers  to  the  stock  and  stock- 
holders of  plaintiff  in  error,  was  erroneous. 

One  of  the  assignments  of  error  is  that  the 
court  erred  in  making  each  and  every  of  the 
orders  and  decrees  set  forth  in  the  record.  It 
is  claimed  that  an  order  made  in  Januarv,  1878, 
directing  the  receiver  to  pay  a  "dividend  of 
fifteen  per  cent  of  all  accepted  valuations  made 
by  him  of  policies  and  certified  by  the  actuary 
of  the  state  insurance  department,  and  of  aU 
other  admitted  liabilities  of  the  said  Republic 
Life  Insurance  Company,"  etc.,  was  erroneous. 
The  Statute  provides  for  the  payment  of  divi- 
dends to  "creditors  who  prove  their  debts," 
and  it  is  claimed  that  this  statutory  require- 
ment was  disregarded  in  making  said  order. 
As  we  understand  the  record,  no  objection 
was  made  to  this  order  upon  the  first  submis- 
sion of  the  case  nor  until  after  the  awarding 
of  a  rehearing.  The  receiver,  acting  in  food 
faith  upon  this  order,  paid  out  $98,568.00, 
and  his  report  of  such  payments  was  con- 
firmed by  the  court.  There  was  no  objec- 
tion taken  in  the  court  below,  either  to  the 
order  or  to  the  report.    The  order  was  a  final 


and  appealable  order.  But  no  appeal  was 
taken,  or  writ  of  error  sued  out,  until  after  the 
entrv  of  the  final  decree  in  the  cause.  We 
think  that,  under  the  circumstances,  the  objec- 
tions now  urged  should  not  be  considered  by 
us.  The  order,  without  any  examination  by 
us,  should  be  allowed  to  stand  for  the  protec- 
tion of  the  receiver. 

The  final  decree  perpetuaUy  enjoining  the 
plaintiff  in  error  from  further  prosecution  of 
Its  business  is  afflpned.  The  order  and  decree 
licensing  the  receiver  to  set  aside  the  transactions 
by  which  unpaid  stock  was  surrendered  and  paid- 
up  stock  issued,  is  reversed. 

Hagruder,  J.: 

This  is  a  controversy  between  creditors  on 
the  one  side  and  stockholders  on  the  other. 
Having  acted  as  attorney  for  one  of  the  creditors 
in  the  court  below,  I  have  taken  no  part  in  the 
decision  of  this  case. 

Seholfieldt  Ch.  J.,  dissenting: 

I  do  not  concur  in  the  foregoing  opinion.  I 
think  that  the  Statute  conferred  ample  power 
upon  the  circuit  court  to  make  the  order  in 
question.  Although  the  corporation  may  be 
estopped  to  sue  these  subscribers  for  stock,  the 
receiver  is  not,  for  he  represents,  as  to  the 
transaction  whereby  they  claim  to  be  protected 
from  suit  b^  the  corporation,  both  the  corpor- 
ation and  Its  creditors,  and  it  is  his  duty  to 
collect  the  amounts  subscribed  for  the  benefit 
of  the  creditors.  2  Morawetz,  Priv.  Corp. 
§  867,  and  authorities  cited;  High,  Receivers, 
§  815;  Cfurtis  v.  Leaviit,  15  N.  Y.  44;  Satsyer 
V.  Eoag,  84  U.  S,  17  WaU.  610,  21  L.  ed.  786. 
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*l»   Street-railrcMMli  eompaaies  are  not 
liable  for  willful  and  tortious  acts  of  their  serv- 

*Head  notes  by  McBzixbt,  J, 


ants  committed  outside  of  the  scope  of  their 
employment. 
8*  They  are  under  obligfatlons  to  carry 
their  paaeeng^rs  safely  and  properly,  to 
treat  them  respectfully,  and,  if  this  duty  is  in- 
trusted to  a  servant,  he  Is  responsible  for  the 
manner  in  which  he  executes  the  trust.  They 
must  protect  their  passenKers,  not  only  from  vio- 
lence and  insults  of  straniprers,  but  a  fortiori 
against  the  violence  and  insults  of  their  own 
servants. 


Note.— Carrtor  Uabie  for  tortious  acts  of  its  agents. 

A  failure  by  a  carrier  of  passengers  to  use  the 
utmost  care,  not  only  safely  to  transport  its  pas- 
sengers, but  to  protect  them  from  violence  and  in- 
sults from  those  on  the  train,  will  render  it  liable 
for  any  damages  naturaUy  and  directly  resulting 
therefrom.  Spohn  v.  Missouri  Fac.  B.  Co.  101  Mo. 
417. 

A  common  carrier  of  passengers  undertakes  ab- 
solutely to  protect  them  against  the  misconduct  of 
its  own  servants  engaged  in  executing  the  con- 
tract. New  Jersey  S.  B.  Co.  v.  Brockett,  12t  U.  S. 
ear,8OL.ed.l(M0. 

A  common  carrier  is  responsible  for  the  willful 
misconduct  of  its  servant  against  a  pnoDonger. 
Ooddard  v.  Grand  Trunk  R.  Co.  67  Me.  202. 

It  is  wholly  immaterial  that  the  master  did  not 
authorize  or  even  know  of  the  servant^sact  or  neg- 
lect, or  even  that  he  disapproved  or  forbade  it,  if 
the  act  or  neglect  be  in  the  course  of  the  servant^s 
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employment.  Philadelphia  &  R.  R.  Co.  v.  Derby, 
65  IT.  8. 14  How.  486,  14  L.  ed.  609;  Philadelphia,  W. 
&  B.  R.  Co.  V.  Quigley,  02  U.  8. 21  How.  210. 16  L.  ed. 
76;  Higglns  v.  Watervliet  Tump.  Co.  48  N.  Y.  27; 
8tewart  v.  Brooklyn  ft  C.  R.  Co.  90  N.  Y.  691;  New 
Jersey  8.  B.  Co.  v.  Brockett,  supra. 

A  railway  company  Is  liable  for  the  malicious  and 
criminal  acts  of  its  employ^  toward  passengers 
while  th6y  are  executing  what  they  suppose  to  be 
the  orders  of  the  company,  even  though  the  orders 
do  not  in  fact  contemplate  such  acts.  McKinley  v. 
Chicago  &  N.  W.  B.  Co.  44  Iowa,  814;  Chicago  ft  B. 
R.  Co.  V.  Flexman,  106  m.  516, 8  Am.  ft  Bng.  R.  R. 
Cas.  864;  Gasway  v.  Atlanta  ft  W.  P.  R.  Co.  68  Oa. 
216,  16  Am.  Ry.  Rep.  99. 

But  the  acts  uf  a  servant  beyond  the  scope  of  his 
employment  are  not  chargeable  to  the  master. 
Little  Biiami  R.  Co.  v.  Wetmore,  19  Ohio  8t.  110. 

If,  through  the  negligence  or  willful  act  of  the 
conductor  or  of  a  brakeman,  or  of  both,  a  jet  of  wa- 
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LoUIglAlf  A  SUFBBMB  COUBT. 


Dec, 


(Deoember  16. 1800.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Civil  District  Ooort  for  the  Parish  of 
Orieans  in  f^vor  of  plaintiff  in  an  action 
brought  to  recover  damages  because  of  abuse 
to  which  he  was  subject^  while  a  passenger 
on  defendant's  car.     AMrmed. 

The  facts  are  stated  in  the  opinion. 

Mesars.  Buck,  Dlnkelspiel  &  Hart  for 
appellant. 

Meaan,  P.  E.  The»rd  &  Sons,  for  ap 
pellee: 

A  street  railway  company  is  answerable  in 
damages  for  the  insulting  conduct  of  one  of  its 
drivers  towards  a  passenger. 

WiUiams  v.  Pullman  Palace  Car  Go.  40  La. 
Ann.  87;  Goddard  v.  Grand  Trunk  R.  Co,  67 
Me.  202;  Keene  v.  Lieardi,  6  La.  481;  Block  v. 
Bannerman,  10  La.  Ann.  1;  Philadelphia  i&  R. 
R.  Co.  V.  Derby,  56  U.  8.  14  How.  m,  14  L. 
ed.  502;  Rev.  6v.  Code,  arts.  2816,  2817. 

A  street  railway  company  is  also  responsible 
for  the  unlawful  and  unwarranted  arrest  of  a 
passenger,  on  a  malicious  charge  made  by  one 
of  its  drivers  that  the  passenger  had  passed  a 
counterfeit  coin.  Proof  of  actual  damage  in 
such  cases  is  not  necessary. 

Spotomo  V.  Fottrichon,  40  La.  Ann.  428; 
Lobe  V.  Carey,  88  La.  Ann.  914;  Perret  v.  Ifeto 
Orleans  Times  Newspaper,  25  La.  Ann .  170 ; 
Love  V.  MeOomas,  14  La.  Ann.  198. 

Where  it  is  shown  that  the  arrest  was  entirely 
without  probable  cause,  malice  will  be  in- 
feired. 

Northern  v.  WiUia/ms,  6  La.  Ann.  678;  Hardy 
V.  Stevenson,  29  La.  Ann.  172;  Letzler  v.  Hunt- 


ington, 24  La.  Ann.  880;  Thesan  v.  Theian,  aS 
La.  Ann.  448. 

McEnerj,  J,,  delivered  the  opinion  of  the 
court : 

The  plaintiff  sued  the  defendant  Compaoy 
for  $20,000  for  damages  for  abuse  when  in  di- 
fendant's  car,  and  for  damages  for  malidoos 
prosecution,  and  false  arrest  and  imprisonmem. 
There  was  Judgment  for  the  plaintiff  for  tiie 
sum  of  $4()0,  from  which  the  defendant  ip- 
pealed.  The  facts  are  that  on  the  27th  day  of 
December,  1889.  the  plaintiff  entered  the  street 
car  of  the  defendant  Company.  He  handed  to 
the  driver  of  the  car,  through  the  change  gtte, 
one  silver  dollar  for  change.  The  driven  of 
the  cars  are  Instructed  to  fumiflh  change  to  the 
amount  of  two  dollars  to  passengers.  TIk 
driver  returned  to  the  plaintiff  to  cents,  15 
cents  of  which  he  plaoea  in  the  fare-box  for 
himself  and  friends.  There  was  some  alterca- 
tion about  the  change  being  short  five  centiw 
The  driver  gave  the  plaintiff  five  cents  to  make 
good  the  aeflciency.  After  going  several 
squares,  the  driver  charged  the  plaintiff  with 
having  handed  a  counterfeit  dollar  to  htm,  for 
which  he  had  given  him  the  change.  Vat 
driver,  in  the  hearing  of  the  passengers,  thraa- 
ened  to  have  the  plaintiff  arrested  when  tM 
reached  the  station.  He  frequently  looked  at 
the  plaintiff  in  a  menacing  manner,  which  at- 
tracted attention,  and  placed  the  plaintiff  un- 
der suspicion.  When;  the  car  reached  the  sta- 
tion the  driver  and  the  starter  at  the  station  had 
the  plaintiff  arrested  by  a  policeman,  and  coo- 
fined  in  prison  for  a  short  while.  There  wast 
charge  of  passing  counterfeit  money  lodfcd 


ter  is  dashed  upon  a  paaaenger  while  being  oarried, 
it  is  a  breaob  of  the  oontraot.  Terra  Haute  ft  I.  B. 
Oo.  V.  Jackson,  81  Ind.  19, 6  Am.  ft  Enj;.  B.  R.  Gas.  178. 

AMKuXbino  jKUsenoer, 

Where  an  agent  oommlts  an  assault  in  the  line  of 
his  duty  and  within  the  soope  of  his  employment, 
the  master  is  liable.  Hamilton  v.  Third  Ave.  B. 
Co,  18  Abb.  Pr.  N.  8. 818;  Hamilton  v.  Third  Ave.  B. 
Oo.  8  Jones  ft  S.  118. 

It  is  a  Joint  trespass,  for  whioh  a  joint  or  several 
aotlon  against  either  the  principal  or  agent  could 
be  sustained.  Priest  v.  Hudson  Biver  B.  Go.  40 
How.  Pr.  468. 

A  railroad  company  is  responsible  for  an  assault 
and  battery  by  the  conductor  of  one  of  its  trains 
upon  a  passenger  in  seizing  or  attempting  to  seize 
his  property  to  enforce  payment  of  his  fare.  Bams- 
den  V.  Boston  ft  A.  B.  Co.  104  Mass.  117.  See  Moore 
▼.  FitohburgB.  Corp.  4  Gray,  465;  Hewett  v.  Smith, 
8  AUen,  4S0;  Holmes  V.  Wakefield,  U  Allen,  680. 

Striking  him,  throwing  him  down,  trampling  on 
him,  etc,  is  ground  of  action  against  the  company 
for  assault  and  battery.  Priest  v.  Hudson  Biver 
B,  Oo.  10  Abb.  Pr.  N.  S.  60. 

Where  a  person  is  assaulted  and  grossly  Insulted 
by  a  brakeman  employed  on  the  train,  the  compa- 
ny is  liable.  Goddard  v.  Grand  Trunk  B.  Co.  67 
Me.  SB. 

Where  a  conductor  on  a  train  makes  an  indecent 
assault  on  a  female  passenger  the  company  is  liable 
for  compensatory  damages.  Craker  v.  Chicago  ft 
N.  W.  B.  Co.  86  Wis.  667, 0  Am.  By.  Bep.  118. 

Removing  trespasser  from  train. 

Removing  a  trespasser  from  a  train  of  cars  while 
the  train  is  moving  very  slowly  is  not  negUgenoe 
18L.RA. 


or  wantonneas  per  se.  Southern  Kanaaa  B.  Oo^  v. 
Sanford  (Kan.)  U  L.  B.  A.488. 

Where  a  boy  fifteen  years  old  gets  upon  a  fielgkl 
train,  for  the  purpose  of  riding,  without  paying  kfi 
fare,  and  is  commanded  by  the  brakenoan  to  Jnnp 
off  the  train  while  in  dangerous  motion,  and  in  fev 
of  being  thrown  off  obeys  the  oomnuud  and  is  la- 
jured  thereby,  the  company  is  liable.  Kansas  City« 
F.  8.  ft  G.  B.  Oo.  V.  Kelly,  86  Kan.  668. 

A  child  riding  upon  a  platform  without  the  psy- 
ment  of  fare  is  a  trespasser;  but  if  the  driver  eieds 
him  in  a  manner  endangering  life  or  Umb,  the  cosik 
pany  is  liable.  Blddle  v.  Hestonvllle,  JC.  ft  F.  Pub. 
B. Co. 8 Cent.  Bep. 404. 112 Pa. 66L  SeeDuflr.Al- 
legheny  Valley  B.  Co.  91  Pa.  468;  HestonviUe  Pus. 
B.  Co.  V.  Connell,  88 Pa.  688;  PhlUulelphIa  ftB-R. 
Oo.  V.  Hummell,  44  Pa.  876w 

A  street-car  company  Is  liable  for  the  act  of  its 
driver  in  attempting  to  put  off  a  boy  who  is  tm- 
passlng  upon  the  oar,  who  jumps  off  and  reoeitfs 
injuries  resulting  in  death,  if  the  driver^  sett 
caused  a  belief  that  he  was  about  to  inflict  bodfiy 
punishment  upon  the  boy.  Hogan  v.  Central  ftik. 
N.ftB.B.B.Oo.88N.Y.&B.7Qe.  SeeMeCaonv. 
Sixth  Ave.  B.  Oo.  117  N.  Y.  8D6l 

EjeetlmQpasBenaerfrotntraht, 

Although  a  servant  of  a  carrier  may  be  ot)lii«6 
to  use  force  in  the  enforcement  of  reasonable  ref^ 
ulations  established  by  the  carrier,  the  carrier  vfl 
not  be  protected  if  he  uses  excessive  or  unnciccsa 
ry  force.  New  Jersey  &  B.  Co.  v.  Brockett  121 C. 
S.  687, 80  L.  ed.  1048;  Sanford  f.  Bighth  ArenuelL 
Co.£8N.Y.846. 

If  the  conductor,  acting  in  the  performance  of 
his  duty,  exceeds  the  degree  of  force  necessarr  sai 
proper  to  accomplish  the  purpose  of  iemoTal,sBi 
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Laftttb  v.  Nbw  Obubans  Citt  &  Lake  R.  Co. 


agalDst  plaintiff.  The  prosecution  was  dis- 
missed, as  the  doUar  which  it  is  alle^  was 
counterfeit  was  a  good  coin.  There  is  some 
conflict  of  testimony  as  to  the  exact  point  where 
the  plaintiff  was  arrested.  But  we  believe  his 
statement  is  corroborated  that  he  was  arrested 
at  the  request  of  the  driver  by  the  policeman,  in 
sespoDse  to  the  "whistle," — a  signal  for  the  of- 
ficer which  he  blew  before  the  car  stopped, — 
Just  as  he  was  stepping  from  the  car.  The  pe- 
tition of  plaintiff  contains  two  causes  of  ac- 
tion,—one  for  abuse  and  defamation  when  in 
d^endant's  car,  and  the  other  for  malicious 

Sroeecution.  On  the  latter  cause,  the  record 
oes  not  show  that  the  charge  against  plaintiff, 
and  his  consequent  arrest,  instigated  bv  the 
driver  of  the  car,  was  done  in  the  exercise  of 
the  functions  in  which  he  was  employed.  The 
driver  had  no  instructions  to  make  arrest  for 
the  passing  of  counterfeit  money.  No  infer- 
ence of  such  authority  can  be  drawn  from  the 
fact  of  changing  money  for  passengers.  He 
does  this  at  his  own  risk  and  toponsibility;  the 
Company  loses  nothing  if  counterfeit  coin  is 
accepted  by  the  driver,  as  he  is  cbareed  with 
it  It  has  no  interest,  therefore,  in  the  arrest 
of  the  person  attempting  to  pass  counterfeit 
money,  other  than  that  which  induces  eveir 
citizen  to  ms^e  known  crime  when  committea. 
It  may  be,  as  alleged  by  plaintiff,  that  the  act 
was  malicious,  willful  and  tortious,  but,  as  it 
was  not  done  within  the  scope  of  the  driver's 
employment,  the  defendant  Company  cannot 
be  held  responsible  in  damages.  Rev.  Civil 
Code,  art  2820 ;  WiUiams  v.  Pullman  PeUaee 
Car  Co.  40  Ia.  Ann.  88 ;  Oerber  v.  Fuwca,  8 
Bob.  (La.)  160;  Ware  v.  Barataria  d  L.  Canal 


Co.  16  La.  169;  Dyer  v.  Rieiey,  28  La.  Ann.  6 ; 
Cooley,  Torts,  p.  686. 

The  plaintiff  was  a  passenger  on  defendant's 
street-car  line.  He  had  paid  his  fare  to  his 
destination.  He  behaved  himself  with  propri- 
ety. He  was  not  drunk  or  disorderly.  The 
complaint  against  him  for  passing  counterfeit 
money  was  groundless.  He  was  subjected  to 
insult  and  defamation  by  the  driver  in  the  pres- 
ence of  other  passengers.  If  not  subjected  to 
arrest  within  the  car.  he  was  practically  placed 
under  surveillance  by  the  driver  from  the  time 
he  was  charged  with  passing  the  counterfeit 
doUar  until  he  arrived  at  his  destination.  In 
the  case  of  WilliamB  v.  PuUman  Palace  Gar 
Co.,  40  La.  Ann.  88,  we  quoted  from  and  ap- 
proved of  the  law  as  expressed  in  the  case  of 
Goddard  v.  Grand  Trunk  R.  Co.^1  Me.  202. 
In  that  case  the  court  said :  "  The  carrier's 
obligation  1b  to  carry  his  passenger  safely  and 
properly,  and  to  treat  him  respectfully,  and  if 
he  intrusts  the  performance  of  this  duty  to  his 
servants,  the  law  holds  him  responsible  for  the 
manner  in  which  they  execute  the  trust.  He 
must  not  only  protect  his  passengers  against 
the  violence  and  insults  of  strangers  and  co- 
passengers,  but  a  fortioTi  against  the  violence 
and  insults  of  his  own  servants."  Ibid.  The 
same  doctrine  is  laid  down  in  the  case  of  Keene 
V.  Lizardi,  6  La.  481;  also  referred  to  and  af- 
firmed in  the  cases  of  Wtlliama  v.  Pullman  PcU- 
ace  Car  Co.,  40  La.  Ann.  88,  and  Mallach  v. 
Ridley,  16  N.  Y.  8.  R.  4. 

There  was  no  conductor  on  defendant's  car. 
The  driver  was  in  exclusive  control  of  the  car, 
and  charged  with  the  safe  delivery  of  the  pas- 
sengers.   He  was  the  only  servant  of  the  Com  • 


injury  results,  the  oompanj  is  also  liable.  Jackson 
V.  Second  Ave.  R.  Co.  47  N.  Y.  S74.  See  Ramsden  v. 
Boston  ft  A.  B.  Go.  IM  Mass.  117;  fllggios  v.  Water- 
vllet  Turnp.  ft  B.  Co.  46  N.  Y.  S8.  See  note  to  South- 
ern Evanses  R.  Oo.  v.  Sanf ord  (Kan.)  U  L.  B.  A.  48S. 

If  the  agent  uses  more  force  than  Is  necessary  to 
eject  a  passeDger,  or  uses  vile  epithets  toward  him, 
such  conduct  should  always  be  considered  by  the 
Jury  in  aggravation  of  damages.  Qulgley  v.  Oen- 
tial  Paa  B.  Oo.  11  Nev.SSa 

Where  a  passenger  stricken  with  apoplexy  is  re- 
moved from  a  street-car  by  the  driver,  in  a  helpless 
condition,  and  laid  in  the  street,  on  a  bleak,drialing 
day,  and  there  abandoned,  the  company  Is  liable. 
Oonolly  V.  Crescent  City  B.  Go.  41  La.  Ann.  87. 

His  mistake  in  supposing  that  the  passenger  was 
drunk,  when  he  had  ridden  a  considerable  distance 
without  misbehavior,  will  not  excuse  the  company 
from  liability,   ibid. 

The  refusal  of  a  passenger  to  pay  his  fare  will  not 
Justify  any  act  which  would  put  human  life  in  peril, 
and  a  passenger  has  a  right  to  repel  an  attempt  to 
eject  him  in  order  to  save  his  own  life,  from  the  un- 
justifiable assault  of  the  conductor.  Hoffman  v. 
New  York  Cent,  ft  H.  B.  B.  Co.  87  N.  Y.  S4;  Bounds 
V.  Delaware,  L.  ft  W.  B.  Co.  64  N.  Y.  1» ;  Lynch  v. 
MetropoUtan  Blev.  R.  Co.  00  N.  Y.  77:  Bamsden  v. 
Boston  ft  A.  B.  Co.  104  Mass.  121 ;  Noble  v.  Cunning- 
ham. 74  HI.  68;  Northwestern  B.  Co.  v.  Hack,  66  111. 
242;  Bobinson  v.  Webb,  U  Bush,  464,  cited  in 
New  Jersey  8.  a  Co.  v.  Brookett,  121 U.  S.  687, 80  L. 
ed.lOSL 

Aelion  of  damagee  for  personal  injury  or  death. 

It  is  essential  to  the  maintenance  of  an  action  for 
a  tort  that  damages  should  accompany  the  act  com- 
plained of ;  otherwise  it  is  damnum  abequc  injuria^ 
for  which  no  action  lies.  Knapp  v.  Boche,  04  N.  Y. 
12  L.  R.  A. 


888;  Commercial  Bank  of  Albany  v.  Ten  Eyck,  48 
N.  Y.  806;  People  v.  Stephens,  71  N.  Y.  641. 

A  railway  company  cannot  be  held  liable  in  dam- 
ages  because  its  conductor  informed  a  husband  in 
a  brusque  manner,  in  the  presence  of  his  wife,  that 
they  must  pay  their  fares  or  get  off,  and,  at  the  next 
station,  said  in  a  decided  or  rude  tone  that  they 
must  get  off.  Bose  v.  Wilmington  ft  W.  B.  Co.  106 
N.C.168. 

Where  the  enforcement  of  a  regulation  was  at- 
tended with  unnecessary  or  cruel  severity,  the  dec- 
larations of  the  servant  made  at  the  time  are  com- 
petent evidence  against  the  carrier,  and  a  part  of 
the  ree  oetAoi.  Vlcksburg  ft  N.  B.  Co.  v.  O'Brien, 
U9  U.  8.90,aOL.ed.2W;  OhioftM.B.Co.  v.  Porter, 
08  111.  487 :  Toledo  ft  W.  B.  Co.  v.  Goddard,  26  ind. 
190. 

Where  there  was  evidence  tending  to  show  that 
after  defendant  had  notice  that  its  brakeman  had 
oonunitted  the  injuries  complained  of  it  retained 
him  in  its  service  and  promoted  him,  it  might  be 
such  a  ratilioation  of  the  brakeman's  act  as  to  au- 
thorize the  Jury  to  award  exemplary  damages. 
Bass  V.  Chicago  ft  N.  W.  B.  Co.  80  Wis.  686, 18  Am. 
By.  Bep.  414;  Bass  v.  Chicago  ft  N.W.  B.  Co.  42  Wis. 
664, 16  Am.  By.  Bep.  46;  Gasway  v.  Atlanta  ft  W.  P. 
B.  Co.  68  Ga.  216, 16  Am.  By.  Bep.  00. 

A  verdict  against  a  railroad  company  for  an  as- 
sault committed  upon  a  passenger  by  one  of  its  em- 
ployes is  sustained  by  evidence  that  t&e  person 
oommitting  the  assault  was  at  the  time  acting  as 
brakeman  under  the  authority  of  the  defendant, 
though  not  on  his  regular  train.  Conger  v.  St.  Paul, 
M.  ft  M.  EL  Co.  (Minn.)  Jan.  12;  1801.  See  notes  to 
Smith  V.  Kanawha  County  Ct  (W.  Va.)  8  L.  R.  A.  82; 
Conblly  V.  Crescent  City  B.  Co.  (La.  Aon.)  8  L.  B.  A. 
184;  Dillingham  v.  Anthony  (Tex.)  8  L.  R.  A.  686; 
Qulm  V.  South  Carolina  R.  Co.  (8.  C.)  1  L.  R.  A.  682. 
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pany  to  whom  the  passengers  could  look  for 
protection.  It  is  difficult  to  estimate  damages 
to  feelings  and  reputation.  If  the  plaintiff  was 
possessed  of  any  pride,  or  had  any  regard  for 
his  character,  his  humiliation  in  the  presence 
of  others,  when  in  defendant's  car,  must  have 
produced  the  severest  mortification.  Under 
the  facts  presented  in  this  case,  it  was  the  pe- 
culiar province  of  the  jury  to  estimate  the 
damages.  In  the  case  of  Oriffln  v.  Shreveport 
dA.  R.  Go.,  41  La.  Ann.  808,  we  said:  "While 
we  are  not  bound  by  the  findings  of  a  jury, 
even  on  questions  of  fact  or  of  damage,  and 


do  not  hesitate  to  reverse  them  when  mani- 
festly erroneous  or  excessive,  yet  we  give  them 
the  weight  to  which  they  are  Justly  entitled, 
and  do  not  lightly  disturb  them /' 

The  claim  for  damages  for  the  false  ancst 
and  malicious  prosecution  did  not  go  to  tbe 
jury.  Their  finding  was  confined  to  the  insult, 
abyse  and  defamation  while  in  defendant's  car. 
We  see  no  reason  to  disturb  the  amount  award- 
ed by  the  jury. 

JtidffTMnt  affirmed. 

Petition  for  rehearing  overruled. 


\  "  ^ 
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CUNARD  STEAMSHIP  CO.  (Limited). 


1.  A  ticket  for  a  -voywLge  purporting  to 
be  a  oontraetf  containing  written  and 
printed  stipulations  which  ooverthe  geater 
jNirt  of  two  quarto  pages,  bearing  the  signature 
of  the  carrier*8  agent  with  a  blank  space  for  that 
of  the  passenger,  charges  the  latter  with  notice 
of  the  stipulations,  and  they  are  binding  on  him 
although  he  did  not  read  them. 

8.  The  fkct  that  a  passenger  does  not 
sign  a  ticket  which  constitutes  a  contract  and 
has  a  blank  space  for  his  signature  does  not  re- 
lieve him  from  the  effects  of  its  stipulations. 

8.  A  contract  to  can^  a  passenger  ex- 
empting the  carrier  from  liability  even  for  neg- 
ligence, if  it  was  valid  where  it  was  made,  will  be 


upheld  by  the  courts  of  a  State  in  which  eueh 
contracts  are  held  void  as  against  public  policy. 

(May  19, 16»L) 

REPORT  bv  tbe  Superior  Court  for  SulToIk 
Countv  (Pitman,  J.)  for  the  opinion  of  the 
Supreme  «fudieial  Court  of  an  action  broogltt 
to  recover  damages  for  injuries  to  hia  trunk  and 
contents  while  said  trunk  was  in  defendsnfs 
possession  for  transportation,  in  which  a  ver- 
dict had  been  entered  for  plaintiff.  Judfgmnt 
for  drfendant. 

Plidntiff  was  a  steerage  paeaenger  on  de- 
fendant's  steamship  "Samaria"  from  Liverpool 
to  Boston  on  a  trip  commencing  November  7. 
1888.  He  had  with  him  his  trunk  oontainrag 
clothing  and  personal  effects.  During  the  voj- 
age  the  trunk  and  contents  were  entirely  niined 
bj  defendant's  ne^li^^ence. 

At  the  time  plaintiff  engaged  passage  he  re- 


NOTB.— PowerHTcrs;   gtivulation  in  eontrcut   of 
earriatfe. 

Tbe  right  of  a  passenger  to  be  carried  upon  a 
railroad  upon  a  **  tourist's  "  or  *»round.trlp  "  ticket 
depends  upon  the  written  contract  signed  by  him 
thereon,  and  not  upon  repreeentatlona  made  by  an 
officer  of  the  company.  Mosher  v.  St.  Louis,  I.  M. 
*  8.  K.  Co.  127  U.  S.  800, 88  L.  ed.  «49. 

Where  a  passenger  ticket  contains  limitations  of 
the  carrier's  liability  printed  thereon,  with  a 
blank  space  thereunder  for  the  passenger's  signa- 
ture, but  the  passenger  is  not  requested  to  sign  his 
name  thereto,  and  the  conditions  are  not  made 
known  to  him,  there  Is  no  contract  and  no  restric- 
tion or  limitation  of  tbe  liability  of  the  carrier. 
Kansas  City,  St.  J.  &  C.  B.  K.  Cq.  v.  Rodebaugh,  88 
Kan.  45;  Freeman  v.  Detroit,  H.  ft  M.  R.  Co.  9  West. 
Rep.  117, 66  Mich.  M7. 

A  stipulation  that  an  express  company  shall  not 
be  liable  for  money  lost  by  its  default,  unless  claim 
therefor  Is  made  in  writing,  at  Its  office,  within 
thirty  days  after  its  delivery  to  the  company,  is 
reasonable  and  valid.  Glenn  v.  Southern  Bzp.  Co. 
86  Tenn.  804. 

Where  the  failure  to  make  tbe  claim  occurs  with- 
out fault  or  negligence  of  the  parties  entitled  to 
the  money.  It  will  be  excused  and  will  not  prevent 
a  recovery.    IWd. 

Tbe  fact  that  a  ticket,  on  its  face  nontransferable, 
was  sold  without  requiring  the  purchaser  to  sign 
It,  does  not  relieve  him  from  the  terms  of  the  con- 
tract. Drummond  v.  Southern  Pac.  Co.  (Utah)  Feb. 
8, 1891,  citing  Illinois  Cent.  R.  Co.  v.  Read,  87  111.. 
484;  Railroad  Co.  v.  McGowan,  26  Am.  ft  Bug.  R. 
R.  Cas.  274;  Mosher  v.  St.  Louis,  I.  M.  ft  8.  R.  Co.  127 
U.S.a91,82L.6d.249. 
12  L.  R.  A. 


The  giving  plaintiff  a  free  pass  does  not  estop  htm 
from  showing  that  he  was  not  to  take  his  ] 
upon  the  terms  therein  expressed,  but  ^ 
Ing  on  the  company's  offer  to  pay  his  ex 
a  trip  for  the  purpose  of  certain 
Grand  Trunk  R.  Co.  v.  Stevens,  96  U.  &  Mi.  SI  L. 
ed.686. 

One  holding  a  commutation  ticket,  and  < 
the  right  to  travel  as  a  passenger  on  tbe  ground 
that  he  is  a  member  of  a  partnership  named  cm  tbe 
face  of  the  ticket,  must  show  the  oondoctor  tkat 
his  name  appears  tndorsed  thereon  in  compUaiiee 
with  the  conditions  specified  on  the  it^verae  tfde  of 
the  ticket.  Oranler  v.  Louisiana  W.  R.  Oo.  tf  Ia 
Ann.  880. 

The  burden  of  proof  of  knowledge,  Xj/y  a  patssea- 
ger,  of  a  memorandum  on  his  ticket  Umitli^  the 
liability  of  a  railroad  company,  and  of  Ub  aaseot 
to  It,  rests  upon  the  company.  BaUlmovv  M  Oi 
R.  Co.  V.  Harris,  7B  U.  S.  12  WalL  66, »  L.  ed.  8M.  cll- 
Ing  Blasell  v.  Michigan,  &  ft  N.  I.  B.  C6.  S  K.  T. 
266:  Champion  v.  fiostwick,  18  Wend.  ITS;  Quy  ▼• 
Cleveland  ft  T.  R.  Co.  29  Barb.  85;  Quimby  v.  Va». 
derbllt,  17  N.  ¥.806;  Najao  v.  Boston  ft  U  R.  Ok  V 
Allen,  829;  Great  Western  R.  Co.  v.  Blake,  7  Hu 
ft  N.  987;  New  Jersey  Steam  Nav.  Co.  v.  Me 
Bank,  47  U.  S.  6  How.  888, 12  L.  ed.  488:  Brown  v. 
Bastem  R.  Co.  U  Cush.  97;  Bean  v.  Green*  It  M^ 
422;  Dorr  v.  New  Jersey  Steam  Nav,  Oo,  4  naniT, 
186,  U  N.  Y.  486.  See  noUs  to  MoGowea  v.  ]ii». 
gan's  L.  ft  T.  R.  ft  8.  Co.  (La.)  5  L.  R.  A.  818^  W^l*. 
man  v.  Chicago  ft  N.  W.  R.  Go.  (Wia.)  Sh.ELJL.Wk 
Dewlre  v.  Beaton  ft  M.  R.  R.  (MaaB.j  2  U  R.  ik.  11% 
MJasouri  Pao.  R.  Co.  v,  Ivey  (Ttezj  1  L.  R.  A.  SOL 
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»ved  from  defendant's  agent  a  ticket  entitled 
'Fasseneer  Contract  Ticket/'  upon  the  bottom 
sf  which  appeared  "  The  passenger's  luggage 
8  carried  only  on  the  conditions  on  the  hack 
lereof." 

On  the  back  of  the  ticket  among  other 
hings  was  written  "The  Company  is  not  liable 
or  loss  of  or  injury  to  the  passenser  or  his 
oggage,  or  delay  in  the  voyage,  whether  arising 
rom  the  act  of  God,  the  queen's  enemies,  per- 
ls of  the  sea,  rivers  or  navigatiou,  restraint  of 
princes,  nilers  and  peoples,  barratry  or  negli- 
;enoe  of  the  Company's  servants  (whether  on 
oard  the  steamer  or  not),  defect  in  the  steam- 
r,  her  machinery,  gear  or  fittings,  or  from  any 
ther  cause,  of  whatsoever  nature." 

The  defendant  relied  on  the  provisions  of  the 
ontract  to  defeat  the  action.  The  court  found 
or  the  phiintifit  and  reported  the  case  for  the 
ODsideration  of  this  court. 

Further  facts  appear  in  the  opinion. 

Mr.  John  H.  Applefcon  for  plaintiff. 

Menrs,  Georg^e  JPntiuun  and  Thomas 
1  for  defendant. 


Kaowltoiit  «/*.,  delivered  the  opinion  of  the 
3urt: 

It  is  not  expressly  stated  in  the  report  that 
le  law  of  England  was  put  in  evidence  as  a 
ict  in  the  case;  but  it  seems  to  have  been 
isumed  at  the  trial,  if  not  expressly  agreed, 
lat  this  law  should  be  considered,  and  the 
rgument  before  this  court  has  proceeded  on 
le  same  assumption.  It  is  conceded  that  the 
residing  justice  correctly  found  and  ruled  as 
diows:  "That  the  contract  was  a  British 
mtract;  that  by  the  English  law  a  carrier 
ay  by  contract  exempt  himself  from  liability, 
ren  for  loss  caused  by  his  negligence:  that  in 
lis  case,  as  the  carrier  has  so  attempted,  aod 
te  terms  are  broad  enough  to  exonerate  him, 
e  question  remains  of  assent  on  the  part  of 
e  plaintiff."    That  part  of  his  ruUng  which 

called  in  question  by  the  defendant  is  as 
Ilows:  "This  has  been  decided  in  Massa- 
losetts  to  be  a  question  of  evidence,  in  which 
e  lex  fori  is  to  govern.  That,  slthoueh  it 
ts  been  decided  that  the  law  conclunvely 
caumes  that  a  consignor  knows  and  assents 

the  terms  of  a  bill  of  lading  or  a  shipping 
ceipt  vrhich  he  takes  without  dissent,  yet  a 
lasenger  ticket,  even  though  it  be  called  a 
contract  ticket,"  does  not  stand  on  the  same 
oting.  That  in  this  case  assent  is  not  a  con- 
cision of  law,  and  is  not  proved  as  a  matter  of 
ct." 

The  principal  question  before  us  is  whether 
e  pkantiff,  by  reason  of  his  acceptance  and 
e  of  his  ticket,  shall  be  conclusively  held  to 
kve  assented  U>  its  terms.  It  has  often  been 
cided  that  one  who  accepts  a  contract,  and 
oceeds  to  avail  himself  of  its  provisions,  is 
wmd  by  the  stipulations  and  conditions  ex- 
eased  in  it  whether  he  reads  them  or  not. 
race  ▼.  Adams,  100  Mass.'  506;  Monitor  Mut 

Ina.  Co.  V.  Buffum,  116  Maas.  848;  Rice  v. 
Wight  Mfg,  Co.  2  Cush.  80;  Eoamey  v.  Ncrih- 
a  Trangp,  Co,  116  Mass.  804;  Oermania  F, 
4.  Co.  V.  Mentis  dt  C.  R  Co.  72  N.  Y.  90. 
lis  rale  is  as  applicable  to  contracts  for  the 
rriage  of  persons  or  jproperty  as  to  contracts 

any  other  kind.  Oraoe  v.  Adams,  supra; 
mton  db  M,  B.  Co.  v.  Chipman,  146  Mass.  107, 

L.R.  A. 


6  New  Eng.  Rep.  572;  Parker  v.  SouthEasUm 
R.  Co.  L.  R.  2  C.  P.  Div.  416,  428;  Harris  v. 
Gfreat  Western  R.  Co.  L.  R.  1  Q.  B.  Div.  516; 
York  mg.  Co.  v.  TUinoU  Cent.  R.  Co.  70  U.  S, 
8  Wall.  107, 18  L.  ed.  170;  HiU  v.  8^acuse,  B. 
A  N.  T.  R.  Co.  78  N.  Y.  861. 

The  cases  in  which  it  is  held  that  one  who 
receives  a  ticket  which  appears  to  be  a  mere 
check,  showing  the  points  between  which  he  is 
entitled  to  be  carried,  and  which  contains  con- 
ditions on  its  back  which  he  does  not  read,  is 
not  bound  by  such  conditions,  do  not  fall 
within  this  nue.  Brown  v.  Bastem  R.  Go.  U 
Cush.  97;  MaUme  v.  Boston  d  W.  R.  Corp.  12 
Gray,  888;  Henderson  v.  Stevenson,  L.  R.  2 
App.  Cas.  470;  Quimby  v.  Vanderbilt,  17  N. 
Y.  806;  Grand  Trunk  R.  Co.  v.  Stevens.  96  U. 
S.  666,  24  L.  ed.  686.  Such  a  ticket  does  not 
purport  to  be  a  contract  which  expressly  states 
the  rights  of  the  parties,  but  only  a  cdeck  to 
indicate  the  route  over  which  the  passenger  is 
to  be  carried,  and  he  is  not  expected  to  exam- 
ine it  to  see  whether  it  contains  any  unusual 
stipulations.  The  precise  question  in  the  pres- 
ent case  is  whether  the  "  contract  ticket"  was 
of  such  a  kind  that  the  passenger  taking  it  , 
should  have  understood  that  it  was  a  contract 
containing  stipulations  which  would  determine 
the  rights  of  the  parties  in  reference  to  his  car- 
riage. If  so,  he  would  be  expected  to  read  it, 
ana  if  he  faUed  to  do  so  he  is  bound  bv  its 
stipulations.  It  covered  with  print  and  writing 
the  greater  part  of  two  large  quarto  pages,  ana 
bore  the  signature  of  the  defendant  Company 
affixed  by  its  agent,  with  a  blank  space  for  the 
signature  of  the  passenser.  The  fact  that  it 
was  not  signed  by  the  plaintiff  is  immaterial. 
Quimby  v.  BosUm  d  M.  R.  Co.  160  Mass.  366, 
6  L.  R.  A.  846,  and  cases  there  cited.  It  con- 
tained elaborate  provisions  in  regard  to  the 
rights  of  the  passenffer  on  the  voyage,  and 
even  went  into  such  detail  as  to  give  the  bill 
of  fare  for  each  meal  in  the  day  for  every  day 
of  the  week.  No  one  who  could  read  could 
glance  at  it  without  seeing  that  it  undertook  ^ 
expressly  to  prescribe  the  particulars  which 
should  govern  the  conduct  of  the  parties  until 
the  passenger  reached  the  port  of  destination. 
In  that  purticular  it  was  entirely  unlike  the 
pasteboard  tickets  which  are  commonly  sold  to 
passengers  on  railroads.  In  reference  to  this 
question  the  same  rules  of  law  apply  to  a  con- 
tract to  carry  a  passenger  as  to  a  contract  for 
the  transportation  of  goods.  There  is  no  rea- 
son why  a  consignor  who  is  bound  by  the 
provisions  of  a  billof  lading,  which  he  accepts 
without  reading,  should  not  be  equally  bound 
by  the  terms  of  a  contract  in  similar  form  to 
receive  and  transport  him  as  a  passenger. 

In  Henderson  v.  Stevenson,  supra,  the  ticket 
was  for  transportation  a  short  distance,  from 
Dublin  to  Whitehaven,  and  the  passenger  was 
held  not  bound  to  read  the  notice  on  the  back, 
because  it  did  not  purport  to  be  a  contract,  but 
a  mere  check  given  as  evidence  of  his  riebt  to 
carriage.  In  later  Enelish  cases  it  is  said  that 
this  decision  went  to  Uie  extreme  limit  of  the 
law,  and  it  has  repeatealy  been  distinguished 
from  cases  where  the  ticket  was  in  a  different 
form.  Parker  v.  South-Eastem  R.  Co.  L.  R. 
2  C.  P.  Div.  416.  428;  Harris  v.  Great  Western 
R.  Co.  L.  R.  1  6.  B.  Div.  616;  Burke  v.  South- 
Eastern  R.  Co.  L.  R.  5  C.  P.  Div.  1. 
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The  passenger  in  the  last-mentioned  case  bad 
a  coupon  ticket,  and  it  was  held  that  he  was 
boand  to  know  what  was  printed  as  a  part  of 
the  ticket.  8teerB  v.  LiwiTpool,  K  T.  db  P,  S. 
8.  Co.,  57  N.  Y.  1.  is  in  its  essential  facts 
almost  identical  with  the  case  at  bar,  and  it 
was  held  that  the  passenger  was  bound  by  the 
conditions  printed  on  the  ticket 

In  QuimJby  v.  Boston  db  M,  R,  Co.,  supra,  the 
same  principle  was  applied  to  the  case  of  a 
passenger  traveling  on  a  free  pass,  and  no 
sound  distinction  can  be  made  between  that 
case  and  the  case  at  bar. 

We  are  of  opinion  that  the  ticket  delivered 
to  the  plaintiff  purported  to  be  a  contract,  and 
that  the  defendant  corporation  had  a  right  to 
assu me  that  he  consented  to  its  provisions.    All 


these  provisions  are  equally  binding  on  him  ai 
if  he  had  read  them. 

Th0  contract  being  valid  in  England  where 
it  was  made,  and  the  plaintiff's  acceptance  <A 
it  under  the  circumstances  being  equivalent  to 
an  express  assent  to  it,  and  it  not  being  Hkpl 
or  immoral,  it  will  be  enforced  here,  notwith- 
standing that  a  similar  contract  made  in  Masas- 
chusetts  would  be  held  void  as  against  paUic 
policy.  Oreenwood  v.  Cuatu,  6  Mass.  S5d; 
Forepaugh  v.  Ddaware,  L.  d  W,  IL  Co.  128 
Pa.  217,  5  L.  R.  A.  608,  and  cases  cited;  A 
Missovri  Steamship  Co.  L.  R  42  Ch.  Div.  828, 
827;  Liverpool  db  O.  W.  ti.  Co.  v.  Phenix  /w. 
Co.  129  U.  S.  8»7,  82  L.  ed.  788. 

Judgment  far  the  dtfendant. 


GEORGIA  SUPREME  COURT. 
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!•   An  employe  is  not  bound  by  a  rule 

that  the  resrular  compensation  for  services  covers 
all  risks,  and  that  remaining  In  the  service  will  be 
considered  an  acceptance  of  such  condition  of 
employment  where  he  has  not  expressly  agreed 
to  the  rule. 
8.  An  instruction  that  a  railroad  bed  is 
in  a  defeetiTe  condition  when  it  is  not  rea* 


sonably  safe  for  the  passage  of  tralna  over  it  need 
not  be  qualilied  by  reference  to  other  railroads  in 
the  State. 
8«  A  Jud^^ent  will  not  be  reversed  tor 
improperly  allowing  a  former  verdict  to  go  to  the 
jury  with  other  papers  where  it  was  not  knovB 
to  or  read  by  them  until  their  own  verdict  was 
agreed  apon. 

(December  1,1800.) 

ERROR  to  the  Superior  Court  for  Fulton 
Countv  to  review  a  judgment  for  $16,044 
in  favor  of  plaintiif  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  ukged  to 


Nora.— ^mplot/^  assumes  the  ordinary  risks  of  his 
emplovmenL 

A  servant  when  he  enters  the  service  takes  upon 
himself  the  ordinary  risks  of  his  employment  and 
no  other  (Roth  v.  Northern  P.  Lumbering  Co.  18 
Or.  205;  Nadau  v.  White  River  Lumber  Co.  76  Wis. 
120:  Port  Hill  Stone  Oo.  v.  Orm,  84  Ky.  188;  Tuttie 
V.  Detroit,  G.  H.  &  M.  R.  Co.  122  U.  S.  180,  80  L.  ed. 
1114),  for  the  reason  that  both  himself  and  his  em- 
ployer had  the  risks  in  contemplation  In  fixing  the 
compensation.  Anderson  v.  Bennett,  10  Or.  615. 
See  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  112  U.  8. 888, 
28L.ed.78tf. 

He  assumes  no  other  risks  unless  the  unusual  and 
unreasonable  risks  are  open  and  visible,  tod  known 
to  and  comprehended  by  the  employ 6.  Nadau  v. 
White  River  Lumber  Co.  and  Fort  Hill  Stone  Co. 
V.  Orm,  suura. 

What  risks  are  assumed.  See  notes  to  Foley  v. 
Pettee  Mach.  Works  (Mass.)  4  L.  R.  A.  61;  Howard 
V.  Delaware  &  H.  Canal  Co.  (Vt.)  6  L.  R.  A.  76;  Tay- 
lor V.  Evansville  &  T.  H.  R.  Co.  (Ind.)  6  L.  R.  A.  684; 
Pldcock  V.  Union  Pac.  R,  Co.  (Utah)  1  L.  R.  A.  181. 

Among  the  ordinary  risks  which  he  assumes  are 
injuries  caused  by  the  negligence  of  a  fellow  serv- 
ant in  the  same  common  employment.  Anderson 
V.  Bennett,  supra. 

When  the  plaintiil  entered  into  the  defendant's 
employment  he  assumed  the  usual  hazards  of  the 
service  and  such  risks  as  were  apparent  to  observa- 
tion. Fredenburg  v.  Northern  Cent.  R.  Co,  114  N. 
Y.  584;  Gibson  v.  Brie  R.  Co.  68  N.  Y.  440. 

Cut  if  the  danger  or  risk  is  such  that  a  prudent 
man  is  bound  not  to  assume,  his  remaining  in  the 
service  will  make  him  chargeable  with  their  as- 
sumption. Devlin  v.  Wabash,  St.  L.  &  P.  R.  Co,  4 
West.  Rep.  54. 87  Mo.  545, 28  Am.  A  Bng.  R.R.  Cas.  524; 
Mayes  v.  Chicago,  R.  L  &  P.  R.  Co.  68  Iowa,  602. 
12  L.  R.  A. 


The  servant  should  take  notice  of  risks  whkA 
arise  during  the  course  of  his  employment.  Snov- 
den  V.  Idaho  Quarts  Min.  Co.  65  Gal.  448;  Mlwnirl 
Furnace  Co.  v.  Abend,  107  IlL  51;  Smith  v.  Setto*. 
40  La.  Ann.  527. 

An  employ^  assumes  the  danger  Inddeot  to  a 
machine  of  which  he  has  the  optional  use.  Iirter> 
national  &  G.  N.  R.  Co.  v.  McCarthy,  64  Tex.  682. 

A  servant  ordinarily  assumes  the  risks  of  latent 
defects  in  machinery  and  appliances  used  by  him. 
Louisville  &  N.  R.  Co.  v.  Allen,  78  Ala.  4IM:  Haydn 
V.  Smith  ville  Mfg.  Co.  20  Conn.  548:  Spioer  v.  South 
Boston  R.  Co.  188  Mass.  426;  MoDermott  v.  Padfle 
R.  Co.  80  Mo.  115;  Painton  v.  Northern  Oeat.  B.  Co. 
88N.Y.7. 

He  is  deemed  to  have  assumed  the  xisk  where  ao 
accidental  injury  results  from  an  anexpeeted 
cause.  Lindall  v.  Bode,  72  Cal.  246;  Lake  Shote  * 
M.  S.  R.  Co.  V.  McCormlck,  74  Ind.  140;  Rlcfaank  v. 
Rough,  68  Mich.  212. 

A  servant  assumes  the  risk  of  the  known  daogen 
or  of  obviously  defective  implements,  where  the 
method  of  the  use  is  within  his  oontroL  JemMT 
Electric  Light  ft  P.  Co.  v.  Murphy,  lift  Ind.  66S.  cit- 
ing Indianapolis  ft  St.  L.  R.  Co.  v.  Watsofi,  18  WesL 
Rep.  882, 114  Ind.  20;  Louisville.  N.  A.  ft  C.  B.  Go.  t. 
Frawley,  7  West.  Rep.  44, 110  Ind.  18, 28  Am.  ft  Bb«. 
R.  R.  Cas.  808;  Umback  v.  Lake  Shore  ft  JC.  &  R.  Oo. 
88  Ind.  191;  PhUadelphia,  W.  ft  R  R.  Go.  v.  Keena 
lOBPa.124;  GieenftC.  St.P.B.Oo.  v.  Braamsr.ll 
Pa.  108;  English  v.  Chicago,  M.  ft  St.  P.  R.  Ca  SI 
Fed.  Rep.  906. 

If  he  consents  to  work  at  a  place  exposed  to  dan- 
ger, knowing.the  dangers  and  risks,  he  cannot  oom- 
plain  that  the  place  might  have  been  made  saf  ^  tr 
the  exercise  of  reasonable  care.  Both  v.  Northera 
P.  Lumbering  Co.  18  Or.  206.  See  Sullivan  v.  India 
Mfg.  Co.  118  Mass.  809. 
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tiave  resulted  from  defendant's   negligence. 
Affirmed, 

The  sixth  ground  insisted  on  in  the  court 
below  for  the  granting  of  a  new  trial  was  for 
dieted  error  in  giving  the  following  instruc- 
ion:  "It  is  important,  as  you  must  perceive, 
o  understand  when,  in  the  sense  of  the  law,  a 
'oadhed  is  in  a  defective  condition.  It  is  in 
luch  condition  when  the  roadbed  is  not  reason- 
ibly  safe  for  thepassa^e  over  it  of  the  com- 
Miny's  trains.  There  is  no  obligation,  how- 
rver,  on  the  company  to  have  the  roadbed  ab- 
solutely safe.  Where  the  roadbed  of  a  rail- 
tMd  is  in  a  reasonablv  safe  condition,  and 
faeref ore  not  defective,  tne  company,  of  course, 
vould  not  be  responsible  for  any  injury  which, 
sotwithstanding,  occurred  to  an  employ 6  from 
he  derailing  of  a  train." 

The  further  facts  sufficiently  appear  in  the 
)ptnion. 

Mesan.  Jackson  &  Jaekson,  for  plain- 
iff  in  error: 

There  was  manifest  error  in  the  ruling  com- 
)laiDed  of  in  the  fifth  assignment.  To  insure 
!ven  approximate  justice,  all  extrinsic  matter 
diould  be  excluded  from  the  Jury. 

Woolfolk  V.  StaU,  81  Qa.  Wi. 

ExculpatoiT  affidavits  of  iurors  to  sustain  a 
rerdict  should  not  be  considered. 

Salter  v.  Olenn,  42  Ga.  64. 

A  employ^  continuing  to  work  for  his  em- 
)loyer  after  a  printed  copy  of  the  employer's 
egulations  were  delivered  to  him  must  be 
onsidered  as  bavin  ^agreed  to  them. 
HarmonY,8almonFaU$  Mfg,  C^.85  Me.  447,  &8 
km.  Dec. 718;  SteceruY,  Reeves,  0  Pick.ld7, 200. 


Dooly  was  charred  conclusivelv  with  notice 
of  the  terms  of  Rule  28.  It  had  been  promul- 
gated to  him  in  the  usual  way. 

CarroU  v.  East  Tennessee,  V.db O.RCh.e2 Qa. 
478;  mUY.  Western  U.  Teleg.  Co,  85  Ga.  425. 

Messrs,  Hoke  Smith  and  Burton  Smith, 
for  defendant  in  error: 

Failure  of  the  court  on  motion  of  defendant's 
counsel  to  detach  the  first  verdiet  from  the 
declaration  is  not  reversible  error. 

Onofri  v.  Com.  (Pa.)  9  Cent.  Rep.  762. 

Failure  of  the  court  to  limit  ordinary  care 
to  the  conduct  of  roads  in  Alabama  was  not 
error. 

Wilson  V.  LouiseiUe  db  N,  B,  Co.  85  Ala.  269; 
Georgia  Pat.  R,  Co,  v.  Propst,  88  Ala.  518; 
Louisville  dt  N.  R,  Co.  v.  Chajffln,  84  Ga.  519; 
Kryg  v.  Atlanta  it  W,  P.  R.  Co.  77  Ga.  214. 

No  such  regulation  as  Rule  28  could  be 
made,  for  it  was  unreasonable. 

BiUv,  Western  U,  Tdeg,  Co,  85  Ga.  426; 
Western  U.  Teleg.  Co,  v.  Graham,  I  Colo.  280, 
9  Am.  Rep.  186;  True  v.  International  Teleg, 
Co.  60  Me.  9,  11  Am.  Rep.  160;  Weetem  U, 
Teleg,  Co.  v.  Fontaine,  58  Ga.  488;  Lake  Shore 
A  M,  8,  R.  Co.  V.  SpangUr,  5  West.  Rep.  785, 
44  Ohio  St.  471,  28  Am.  &  Eng.  R.  R.  Cas. 
819;  Kansas  Pae,  R.  Co.  v.  Peavy,  29  Kan.  169, 
11  Am.  &  Enff.  R.  R.  Cas.  261;  Rose  v.  Des 
Moines  VaUey  R.  Co.  89  Iowa,  249;  Roesner  v. 
Hermann,  8  Fed.  Rep.  782. 

The  current  of  authority  is  against  such  con- 
tracts when  express,  and  should  much  more 
be  against  the  effort  to  create  such  a  contract 
by  a  presumption  based  upon  a  presumption. 

Fish  V.  Chapman,  2  Ga.  849;  tk>uthem  £!xp. 


If  bein^  acquainted  with  the  dangers  and  know- 
ag  the  risks  he  works  near  macUnery  which  is  not 
oxed  or  covered,  he  assumes  the  risks,  and  the 
oaster  Is  under  no  obligation  to  indemnify  him 
gainst  the  consequences.  Roth  v.  Northern  P. 
^umbering  Co.  suprtu 

But  he  does  not  assume  a  risk  unless  he  has,  or  is 
resumed  to  have,  knowledge  or  notice  thereof, 
^ttsbtirgh,  a  ft  St.  L.  R.  Co.  v.  Adams,  8  West. 
tep.  387. 106  Ind.  151;  Sullivan  v.  India  Mfg.  Go. 
ttpro;  Clapp  v.  Minneapolis  &  St.  L.  K.  Co.  88  Minn. 
t;  Cowers  v.  Wabash,  St.  L.  ft  P.  R.  Go.  8  West. 
Kep.  416.  21  Mo.  App.  218;  Louisville,  N.  A.  ft  G.  R. 
'o.  V.  Frawley,  supra;  Northern  Pao.  R.  Co.  v.  Her- 
ert.  116  U.  S.  6C3,  28  L.  ed.  786;  Galveston,  H.  ft  S. 
L.  R.  Co.  V.  Lempe,  60  Tex.  10;  Bean  v.  Oceanic 
team  Nav.  Co.  2i  Fed.  Rep.  124. 
The  negliffenoe  of  a  railroad  In  falling  to  provide 
safe  place  and  tools  is  not  a  risk  incident  to  the 
ervice,  or  one  assumed  by  the  employ^;  and  if  in- 
iiry  result  from  such  negligence  the  company  is 
able,  unless  the  employ^  had  full  knowledge  of 
be  unsafe  condition  of  the  place.  Little  Rock,  M* 
L  ft  O.  R.  Go.  V.  Leverett,  48  Ark.  888,  dthig  St* 
.ouia,  I.  M.  ft  8.  R.  Go.  v.  Hlgglns,  44  Ark.  800;  EU 
ler  V.  Locke,  136  Mass.  676;  Hoogh  v.  Texas  ft  P. 
L  Co.  lOOU.  &  Sia,  25  L.  ed.  612;  Pierce,  Railroads, 
rO;  Bavis  v.  Central  Vermont  R.  Co.  66  Y t.  84,  U 
im.  ft  Eng.  R.  R.  Gas.  176;  Missouri  Pao.  R.  Go.  v. 
^de.  87  Tex.  60B,  11  Am.  ft  Bng.  R.R.  Gas.  IflO;  Texas- 
lexican  R.  Co.  v.  Wbltmore,  68  Tex.  276, 11  Am.  ft 
ing.  R.  R.  Osa.  190;  Galveston,  fl.  ft  &  A.  R.  Go.  v. 
empe«  60  Tex.  10, 11  Am.  ft  Bng.R.  R.  Cas.  201;  Atoh- 
Km,  1*.  ft  8.  F.  R.  Co.  v.  Holt,  20  Kan.  140, 11  Am.  ft 
Ing.  B.  R.  Gas.  Ol;  At<diison,  T.  ft  B.  F.  R.  Co.  v. 
(oore,  20  Kan.  682,  U  Am.  ft  Eng.  R.  R.  Gss.  247: 
town  V.  Atchison,  T.  ft  S.  F.  R.  Go.  81  Kan.  1, 16 
im.  ft  Eng.  R.  R.  Gas.  271. 

A  servant  directed  by  the  order  of  his  master 
2  L.  R.  A. 


outside  the  contract  of  hiring  is  carried  away  from 
his  implied  assumption  of  risks.  Pittsburgh,  C.  ft 
St  L.  R.  Go.  V.  Adams,.8  West  Rep.  887, 106  Ind.  161. 

Duty  of  master  to  secure  safety  of  aervanL 

A  servant  does  not  stand  on  the  same  footing  as 
a  master,  as  respects  the  matter  of  care  in  inspect- 
ing and  investigating  risks  to  which  he  may  be  ex- 
posed. Gookv.8t.Paul,  M.ftM.  aCo.34Mlnn.46• 
The  servant  has  a  right  to  presume  that  the  mas- 
ter will  do  his  duty  In  investigating  the  risks  to 
which  the  servant  :may  be  exposed,  so  that  when 
directed  to  perform  a  service  he  may  be  Justified  in 
assuming  the  risk.  Cook  v.  St.  Paul,  M.  ft  M.  R. 
Co.  84  Minn.  46;  Russell  v.  Minneapolis  ft  St.  L.  R.  Co. 
82  Minn.  280;  Hutchinson  v.  York,  N.  ft  fi.  R.  Co.  6 
Bxch.  848;  Gibson  v.  Pacific  R.  Go.  46  Mo.  168. 

The  servant  has  the  right  to  assume  that  the  ma- 
chinery and  Implemenu  furnished  him  are  safe  and 
suitable  for  the  employment,  and  is  not,  as  the 
master  is,  required  to  inspect  them  for  that  pur- 
pose. Port  Wayne,  J.  ft  S.  R.  Co.  v.  GilderBleeve,  88 
Mich.  188;  Speed  v.  Atlantic  ft  P.  R.  Co.  71  Mo.  808; 
Gone  V.  Delaware,  L.  ft  W.  U.  Go.  81 N.  Y.  207, 2  Am. 
ft  Eng.  R.  R.  Cas.  67. 

An  employ^  is  not  bound  to  find  out  whether  the 
master  has  used  care  in  the  selection  of  fellow  em- 
ployes; he  is  warranted  In  assuming  that  the  mas- 
ter has  done  his  duty  in  that  respect  United  States 
Rolling  Stock  Go.  v.  Wilder,  2  West  Rep.  018, 116 
IILIOO. 

A  servant  is  not  bound  to  Inform  himself  as  to 
the  safety  of  the  premises  or  material  to  be  used, 
where  the  master  has  superior  means  of  knowledge, 
and  the  droumstances  authorize  the  servant  to  rely 
upon  him  because  of  want  of  equal  opportunity. 
Rogenschutz  v.  Smith,  84  Ky.  880;  Wood,Mast.  and  S 
791,  citing  Malone  v.  Hawley,  46  Gal.  409:  Baxter  v] 
Roberts,  44  Gal.  187;  Sixer  v.  Syracuse,  a  ft  N.  Y.  R. 
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Oo.  y.  Neuby,  86  Gku  644;  Southern  Exp,  Co. 
V.  PureeU,  87  Ga.  112. 

Simmons*  J,,  delivered  the  opinion  of  the 
court: 

The  controlling  question  in  this  case  is  as  to 
the  proper  construction  and  effect  of  Rule  28, 
which  was  relied  upon  by  the  Railroad  Com- 
pany to  discharge  it  from  all  liability  to  the 
employl.  That  rule  is  as  follows:  ''The con- 
ditions of  employment  by  the  Company  are 
that  the  regular  compensation  paid  for  the 
services  of  employes  shall  cover  all  risks  in- 
curred, and  liability  to  accident  from  any  cause 
whatever,  while  in  the  service  of  this  Com- 
pany. If  an  employ^  is  disabled  by  accident, 
or  other  cause,  the  right  to  claim  compensation 
for  injuries  will  not  be  recognized.  Allow- 
ance, when  made  in  such  cases,  will  be  as  a 
gratuity.  Justified  by  the  circumstances  of  the 
case  and  previous  good  conduct  of  the  party. 
The  fact  of  remaining  in  the  service  of  the 
Company  will  be  considered  acceptance  of 
these  conditions.  All  officers  employing  men 
to  work  for  this  Company  will  have  these  con- 
ditions distinctly  understood  and  agreed  to  by 
each  emplov^  before  he  enters  the  service  of  the 
Company.'^  It  appears  from  the  evidence  that 
Dooly  was  employed  as  flagman  on  the  21st  of 
June,  1887,  and  then  receipted  for  a  copy  of 
the  book  of  rules  and  regulations,  which  con- 
tained Rule  28.  He  was  promoted  from  the 
position  of  flagman  to  that  of  conductor,  while 
he  was  in  possession  of  the  book  of  rules.  He 
was  familiar  with  the  rule  which  required  em- 


ployes to  know  the  rules  and  regulations.  Tbe 
accident  happened  on  August  2,  and  be  bad 
been  in  possession  of  the  rule-book  about  fortr- 
two  days.  Under  this  etate  of  facts,  the  wt 
counsel  for  the  plaintiff  in  error  insisted  thst, 
as  Dooly  had  receipted  for  the  book  of  rales, 
and  kept  them  in  his  possession  up  to  the  time 
of  the  accident,  and  remained  in  the  empli^- 
ment  of  the  Company,  he  thereby  assented  to 
Rule  28.  and  as  matter  of  law  was  bound  \n 
it,  and  that  the  court  should  have  so  charged, 
instead  of  leaving  it  to  the  jury  to  say  whether 
he  assented  to  the  rule  or  not  Under  tbe  fads 
of  this  case  wc  do  not  think  the  court  should 
have  charged  the  jury  that  Dooly,  on  aoconnt 
of  this  rule,  could  not  recover.  It  will  be  seen 
that  the  last  clause  of  the  rule  is:  '  'All  officen 
employing  men  to  work  for  this  Company 
will  have  these  conditions  distinctly  undentrxn 
and  agreed  to  by  each  emplovl  before  he  enters 
the  service  of  the  Company.^'  ItafllrmatiTdj 
appears  from  the  evidence  that  this  clause  of 
the  rule  was  not  complied  with  by  the  officer 
of  tbe  Company  employing  Dooly.  Doolv'a 
attention  was  not  called  to  this  specific  rule. 
Nothine  was  said  to  him  about  it  Therefore 
he  could  not  have  "distinctly  understood  and 
agreed"  to  it  The  object  of  this  clause  of  tbe 
rule  was  to  have  each  employ^  make  an  exprev 
contract  with  the  Company,  waiving  his  right 
to  recover  for  any  "accident  from  any  cause 
whatever  while  in  the  service  of  the  Company." 
If  an  express  contract  to  this  effect  had  been 
made  by  Dooly  under  theoommon  law  (whidi 
governs  this  case)  it  is  likely  he  would  have 


Go.  7  Laos.  87;  Strahlendorf  v.  BosenthaL,  80  Wis. 
874;  Haskin  v.  New  York  Gent,  ft  H.  Et  R.  Oo.  66 
Barb.  129;  Speiman  v.  Fisher  Iron  Oo.  66  Barb.  16L 

But  where  he  aooepts  the  servloe  subject  to  risks, 
with  knowledge  of  the  kind  of  tools  and  imple- 
ments used,  tbe  master  is  not  required  to  furnish 
new  appliances  or  to  elect  between  the  expense  of 
so  doing  and  damages  for  injuries  to  servants. 
Sweeney  v.  Berlin  k  Jones  Envelope  Oo.  aS  Gent. 
Bep.  467, 101  N.  Y.  8990.  See  De  Forest  v.  Jewett,  88 
N.  Y.  264;  Hayden  v.  Smithvllle  Mfg.  Oo.  29  Oonn. 
648;  Gibson  v.  Brie  R.  Oo.  63  N.  Y.  449;  fioU  to 
Myham  v.  Louisiana  B.  L.  ft  P.  Co.  (La.  Ann.)  7  L. 
R.A.178. 

Duly  anA  oWgation  of  mouUr. 

It  Ib  the  duty  of  the  employer  to  apprise  the  em- 
ploy^  of  any  defects  in  tbe  machinery  which  are 
beyond  the  reach  of  the  observation  of  the  latter. 
McDade  v.  Washin^rton  ft  G.  B.  Oo.  8  Cent  Bep. 
794. 6  Maokey,  144. 

A  master  is  bound  to  disclose  latent  defects  and 
dangers  not  apparent,  of  which  he  bss  or  ought  to 
h&ve  knowledge;  and  his  duty  in  this  respect  is 
greater  to  a  young  or  inexperienced  servant.  Pitts- 
burgh, C.  ft  St.  L.  B.  Co.  V.  Adams,  8  West.  Bep.  887, 
106  Ind.  161.  citing  Atlas  Engine  Works  v.  Bandall, 
100  Ind.  2B8;  Hill  v.  Gust,  66  Ind.  46:  Hawkins  v. 
Johnson.  2  West.  Bep.  280, 106  Ind.  28;  Indiana  Oar 
Co.  V.  Parker.  100  Ind.  181:  Mann  v.  Oriental  Print 
Works,  11 B.  1. 168;  Union  Pac.  B.  Oo.  v.  Fort,  84  U.  8. 
17  WaU.  664, 21 L.  od.  789;  Lalor  v.  Chicago,  B.  ft  Q. 
B.  Co.  62  IlL  401;  Coombs  v.  New  Bedford  Cordage 
Oo.  102  Mass.  672;  Chicago  ft  N.  W.  B.  Co.  v.  Bayfield, 
87  Mich.  206;  Dowling  v.  Allen,  74  Mo.  18. 

When  there  are  hazards  incident  to  the  occupa- 
tion, unknown  to  the  servant,  which  the  master 
knows  or  ought  to  know,  it  is  his  duty  to  warn  the 
servant;  and  on  failure  to  do  so  he  is  liable  for  any 
Injury  that  may  result  to  the  servant  in  conse- 
quence of  such  neglect.  Missouri  Pac.  B.  Co.  v. 
12L.R.A. 


Callbreath,  86  Tez.  606;  Missouri  Pao.  R.  Oo.  7. 
Watts,  64  Tex.  668;  Walsh  v.  Peet  Valve  Ca  DO 
Mass.  28;  Wood,  Mast,  and  S.  714;  Bock  v.  Indiao 
Orchard  Mills,  8  New  Bug.  Bep.  69. 142  Mmb.  SB. 

As  to  the  duty  of  the  master  to  inform  his  serrsnt 
of  risks  to  which  the  latter  is  subjected  tn  the 
course  of  his  employment,  sec  note  to  Braail  Block 
Coal  Oo.  V.  Galfney  (Ind.)  4  L.  B.  A.  860. 

BiUet  to  iruure  aafely  of  employ*. 

A  railroad  company  must  make  and  promulgate 
rules  which,  if  faithfully  observed,  will  fdve  rea- 
sonable protection  to  its  employes,  and  thisoblSga* 
tion  cannot  be  relieved  from  by  custom.  Buehby 
V.  New  York,  L.  B.  ft  W.  B.  Co.  10  Cent.  Bep.  SlO. 
107  N.Y.  874:  Abel  v.  Delaware  ft  H.  Canal  Co.  6 
Cent.  Bep.  616, 106  N.Y.  681;  Slater  V.  Jewett,  86  X. 
Y.  61;  Besel  V.  New  York  Cent,  ft  H.  B.  B.  Ca  70  N. 
Y.  171:  Sheehan  v.  New  York  Cent  ft  H.  B.  B.  Oo. 
01  N.  Y.  9W;  Dana  v.  New  York  Cent,  ft  H.  B.  B.  Co. 
92  N.  Y.  680. 

Failure  of  an  employ^  to  observe  the  rules  of  a 
railroad  company,  which  were  wholly  disregarded 
by  the  railroad  people,  cannot  be  treated  as  con- 
tributory negligence.  Atkyn  v.  Wabash  B.  Co.  41 
Fed.  Bep.  196. 

The  rules  of  a  railway  company  for  the  govern- 
ment of  its  employte  are  notobligatoiy  upon  tlicae 
who  are  Ignorant  of  them  and  to  whom  they  have 
not  been  promulgated.  Central  B.  ft  Bkr*  Oo.  v. 
Byles,  84  Ga.  420:  Mackey  v.  Balttanore  ft  P.  R.  Oql 
(D.  a)  18  Wash.  L.  Bep.  787.  See  Brunswick  ft  W. 
B.  Co.  v.  Clem,  80  Ga.  684;  Carroll  v.  Bast  Tsnneaaes. 
V.  ft  G.  B.  Co.  82  Ga.  462. 

Where  the  printed  roles  of  a  company  require 
each  conductor  to  inform  himself  of  the  oondltten 
of  the  cars,  a  conductor  who  Calls  to  do  so.  mxtd  k 
injured  by  reason  of  defective  brakes  cannot  rw 
cover.  Alexander  v.  Louisville  ft  N.  B.  Oo.  St  Ky. 
689. 
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been  bound  by  it;  but,  inasmuch  as  he  made 
no  ezpiesB  contract,  we  do  not  think  he  was 
bound  by  the  rale.  It  is  insisted,  however,  that 
although  he  made  no  express  contract,  there 
was  an  implied  contract  between  him  and  the 
Company,  because  the  Company  gave  him  the 
rule-book,  which  contained  this  rule;  and  as 
he  had  time  and  opportunity  to  read  it,  and 
remained  in  the  employment  of  the  Company, 
he  impliedly  agreed  to  the  rule,  and  therefore 
could  not  recover.  We  think  that  wherever  a 
corporation  employs  a  person  and  gives  him  its 
printed  rules  governing  his  conduct  as  an  em- 
I>loye,  and  he  can  read,  and  has  had  sufficient 
time  to  become  acquainted  with  the  rules  of 
the  employer,  he  is  bound  by  every  rale  of  the 
employer  which  is  togoverahis  conduct  while 
in  the  service,  whether  he  has  read  the  rule  or 
has  knowledge  of  it  or  not  The  employer  has 
the  right  to  make  the  rales  for  the  government 
of  his  employes.  It  is  to  his  interest  to  do  so, 
and  he  has  the  right  to  have  those  rules  obeyed ; 
and  an  employ^  has  no  ri^ht  to  violate  them, 
and  set  up  as  an  excuse  his  want  of  knowledge 
of  them,  after  he  has  had  an  opportunity  to  w- 
come  acquainted  with  them.  He  is  bound  by 
eveiy  reasonable  rale  which  is  to  govern  him 
in  his  work  or  conduct.  If  one  of  these  rales 
should  require  him  to  couple  cars  with  a  stick, 
and  he  should  undertake  to  couple  them  with 
his  hand,   and  in  consequence  should  be  in- 

i'ured,  he  would  not  be  allowed  to  say  that  he 
lad  no  knowledge  of  the  rale.  Or  if  one  of 
the  rules  should  require  him  to  give  so  man  v 
days'  notice  before  quitting  the  employer's 
service,  or  in  default  thereof  lose  his  pay,  he 
could  not,  if  he  quit  the  service  without  such 
notice,  recover  his  wages  because  he  was  igno- 
rant of  the  rule.  This  is  the  principle  upon 
which  the  cases  cited  by  counsel  for  the  plain- 
tifT  in  error  were  decided.  Harmon  v.  Salman 
PaJU  Mfg,  Co.  86  Me.  447,  58  Am.  Dec.  718, 
aud  note;  Preston  v.  American  Linen  Co.  119 
Mass.  408;  CcUinsY,  New  England  Iron  Co.  116 
Mass.  23;  Stevens  v.  Ree/oes,  9  Pick.  198;  Brad- 
ley V.  Salmon  Falls  2^g.  Co.  80  N.  H.  487. 
It  will  be  seen  by  reading  these  cases  that  the 
rules  in  each  one  of  them  were  to  govern  the 
condtict  of  the  employ^  while  in  the  service  of 
the  employer,  and  prescribed  penalties  for  non- 
compliance. But  where  the  rale  requires  the 
employe  to  waive  certain  rights  which  are  not 
connected  with  his  duty  as  an  employ^,  then, 
in  our  opinion,  it  does  not  bind  him.  although 
he  has  knowledge  of  it,  unless  he  has  expressly 
agreed  thereto.  The  fact  that  he  kept  the 
rules  in  his  possession,  and  remained  in  the  serv- 
ice of  the  Company,  would  not  bar  his  right 
to  recover,  unless  he  expressly  agreed  to  that 
particular  rule.  And  this  is  es^cially  so  in 
this  case,  as  the  rule  itself  requires  that  the 
employ^  shall  distinctly  understand  and  agree 
to  it.  We  think,  therefore,  that  the  charges 
complained  of  on  this  point,  and  set  out  in 
grounds  7,  8,  9  and  9a  of  the  motion  for  a  new 
trial,  were  more  favorable  to  the  railroad  than 
they  ought  to  have  been.  Under  the  above 
view  the  special  exceptions  taken  in  the  seventh 
and  eighth  grounds  are  not  material,  and  would 
not,  if  they  were  sustained,  be  cause  for  rever- 
sal. The  error  complained  of  in  the  sixth 
ground  is  that  "the  court  did  not  qualify  its 
mstrnction  by  reference  to  roadbeds  of  other 
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railways  reasonably  well-conducted  in  the  State 
of  Alabama;"  counsel  contending  that  the  cri- 
terion as  to  what  constituted  a  roadbed  in 
reasonably  good  condition  was  the  condition  of 
other  well-conducted  railroads  in  Alabama; 
The  court  could  not  have  made  this  qualifica- 
tion without  evidence  to  predicate  it  upon,  and, 
if  evidence  had  been  offered  as  to  the  roadbeds 
of  other  railways  in  Alabama,  it  would  have 
been  inadmissible,  as  we  held  in  Loiusville  db 
N.  R  Co.  V.  Chaffin,  84  Ga.  619. 

The  fifth  ground  complains  that  the  court 
erred  in  refiuing,  on  motion  of  counsel  for  the 
defendaut,  to  have  the  verdict  rendered  on  a 
former  trial  detached  from  the  declaration  be- 
fore the  same  was  handed  to  the  jury,  he  in- 
sisting that  such  former  verdict  would  preju- 
dice &e  defendant's  case  notwithstanding  any 
instraction  which  the  court  might  give  to  the 
jury  on  the  subject.  Speaking  for  myself,  I 
think  the  trial  judge  should  have  granted  this 
motion.  The  general  rule  is  that  it  is  a  ground 
for  new  trial  for  any  paper  or  writing  to  go  to 
the  jury  and  be  read  by  them  which  is  calcu- 
lated to  prejudice  or  influence  them  against 
any  of  the  parties,  unless  it  has  been  properly 
admitted  in  evidence;  and  I  think  the  verdict 
of  a  former  jury  in  the  same  case  might  be  cal- 
culated to  prejudice  or  influence  the  minds  of 
a  succeeding  jury,  although  it  had  been  set 
aside.  It  represents  the  opinion  of  their  twelve 
predecessors  in  the  same  case  that  the  plaintiff 
or  the  defendant  is  entitled  to  recover,  and, 
when  the  plaintiff,  their  opinion  also  as  to  the 
amount  of  the  recovery;  and  it  cannot  be  de- 
nied that  the  unanimous  judgment  of  twelve 
upright  and  intelligent  citizens,  under  oath, 
sometimes  carries  great  weight,  not  only  with 
twelve  succeeding  jurors  in  the  case,  but  with 
the  community  at  large.  Whether  this  be 
sound  or  not,  we  all  think  the  better  practice 
is,  when  either  party  so  requests,  to  detach, 
erase  or  in  some  way  conceal  the  former  ver- 
dict so  that  the  jury  cannot  know  from  the 
papers  in  Uie  case  what  that  verdict  was. 

Another  rule  on  this  subject  is  that,  if  a  paper 
or  writing  calculated  to  prejudice  or  influence 
the  iury  sets  before  them  illeffally,  but  is  not 
read  by  them,  a  new  trial  will  not  be  granted 
upon  this  ground.  And  the  record  in  this  case 
shows,  by  the  affidavits  of  eight  of  the  jurors 
(the  other  four  being  inaccessible),  that  this 
nrst  verdict  was  not  Known  or  read  by  them 
until  after  the  second  verdict  had  been  agreed 
upon  and  signed  by  the  foreman.  This  b&ng 
true,  the  jury  could  not  have  been  influenced 
by  the  flrst  verdict.  If  it  was  not  read  by  them 
it  is  the  same  as  though  it  had  not  been  deliv- 
ered to  them;  and,  substantial  justice  having 
been  done  between  the  parties,  we  witl  not 
grant  a  new  trial  upon  this  ground  of  the  mo- 
tion alone.  As  to  papers,  writinss,  verdicts, 
etc.,  getting  before  the  jury  illegally,  and  the 
rules  governing  the  subject,  see  2  Thomp.  Tri- 
als. §1 3676,  2680;  Killen  v.  Sistrunk,  7  Ga. 
294;  Biggins  v.  Brown,  12  Ga.  271;  Walker  v. 
Hunter,  17  Ga.  864;  Lowtt  v.  StaU,  60  Ga. 
267;  Wilkins  v.  Maddrey,  67  Ga.  766:  Harri- 
man  v.  Wilkins,  20  Me.  98;  Oreen  v.  State,  88 
Ark.  818;  St.  Louis,  L  M.  d  S.  R.  Co.  v.  Hig- 
gins  (Ark.)  14  S.  W.  Rep.  664. 

The  motion  also  complains  that  the  verdict 
was  contrary  to  evidence  and  excessive.    We 
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think  there  was  sufficient  evidence  to  sustain 
the  finding  of  the  jury.  If  the  evidence  for 
the  plaintiff  is  to  be  believed,  the  Railroad 
Company  was  very  negligent  in  allowing  its 
cross-ties  to  become  so  rotten  as  this  evidence 
shows  them  to  have  been.  While  the  verdict 
is  a  large  one,  the  facts  of  the  case  show  that 
Dooly  was  badly  and  permanentlv  injured, 
and  that  from  this  injury  his  heart  has  become 
displaced  or  enlarged,  so  much  so  that  he  must 


be  in  constant  dread  of  death.  Ad  emineot 
physician  testified  that  if  he  were  in  Dooly's 
condition  he  would  not  run  a  hundred  yaras 
for  the  universe.  We  deem  it  unneoessaiy  to 
discuss  the  other  grounds  of  the  motion,  be- 
cause the  points  made  therein  are  inimaterial, 
and  would  not  work  a  reversal  of  the  case  if 
they  were  sustained. 
Judgment  affirmed. 
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Flff,  in  Err,, 

V. 

John  FLOYD  et  al. 
(....Ohio  St....) 

*i«   A  person  who  contraetSt  a4i  agent, 

without  havln«r  in  faot  authority  to  do  so,  is  per- 
sonally respoDsible  to  those  who,  in  ignorance  of 
his  want  of  authority,  contract  with  him,  though 
he  act  in  good  faith,  believing  that  he  is  in- 
vested with  such  authority. 

8.  This  liability  is  fdnnded  upon  the  inu 
plied  promise  of  the  person  so  oon- 
tracting  as  agent  that  he  has  authority  to  bind 
the  principal;  and  the  measure  of  damages  is  the 
loss  sustained  by  the  other  contracting  party  by 
reason  of  his  not  having  the  valid  contract  which 
the  agent  assumed  to  maice.    - 

8.  The  corporate  powerst  business  and 
property  <if  corporations  formM  ft>r 
profit  must  be  exercised,  conducted  and  con- 
trolled by  a  board  of  directors,  who  cannot  be 
chosen  until  10  per  cent  of  the  capital  stock  speci- 
fied in  the  articles  of  incorporation  has  been  aub- 

*Head  notes  by  the  Court. 


scribed.  Persons  contracting  as  directoiB  when 
less  than  that  amount  of  stock  haa  been  sab- 
scribed  are  without  authority  to  create  aay  cor- 
porate obligation,  and  become  peisonaUy  Uabte. 
though  acting  in  good  faith. 

(October  88,1800.) 


ERROR  to  the  Circuit  Court  for  Jeffenon 
County  to  review  a  judgment  reveraing  a 
judgment  of  the  Court  of  Common  Pleas  is 
fa?or  of  plaintiff  in  an  action  brought  to  ren- 
der defendants  personally  liable  for  a  debt  con- 
tracted by  them  In  the  name  and  on  account  of 
the  Wool  Growers'  Exchange,  an  alleged  cor- 
poration.   Severeed, 

Statement  by  Williams,  J,: 

The  original  action  was  commenced  in  the 
Court  of  Common  Pleas  of  Jefferson  County, 
on  the  8d  day  of  January,  1886,  by  the  Pinn- 
ers' Co-operatiye  Trust  Company,  the  plaintiff 
in  error,  against  John  Floyd,  Dayidaon  S. 
Gault,  John  Medill,  A.  C.  Ault  and  John  F. 
Hartshorn,  who  are  the  defendants  in  error 
here,  and  William  M.  Lee,  J.  D.  Whitham, 
Benjamin  GrifBth,  R.  C.  Vance,  S.  N.  Orr, 


NoTB,~^0en6i/ ;  resporutbflfty  of  aoent  on  hU 
contracts, 

A  person  not  a  party  to  a  note  or  bill  of  exchange 
cannot  be  made  liable  upon  it  upon  proof  that  the 
ostensible  party  signed  or  indorsed  as  his  agent. 
Chitty,  Bills  and  Notes,  86;  Bnelllng  y.  Howard,  61 
N.  Y.  SH;  Meeker  v.  Claghom,  44  N.  Y.  861;  Barker 
y.  Mechanics  Ins.  Co.  8  Wend.  94,  20  Am.  Dee.  064; 
Pentz  V.  Stanton,  10  Wend.  271,26  Am.  Dec.  668;  De 
Witt  V.  Walton,  9  N.  Y.  671 ;  Beckham  y,  Drake,  9 
Mees.  &  W.  79 ;  Btac]q>old  y.  Arnold,  11  Bfass.  27,  6 
Am.  Dec.  160;  Briggs  y.  Partridge,  64  N.  Y.  367;  East- 
em  R.  Co.  y.  Benedict,  6  Gray,  666. 

An  agent  accepting  a  bill  in  his  own  name  binds 
himself  and  nothia  prindpaL  Bank  of  Rochester 
y.  Monteath,  1  Denio,  402,  48  Am.  Dec.  681. 

There  can  be  no  recoyery  on  a  note  or  bill  against 
one  whose  name  does  not  appear  upon  it.  When 
an  agent  acts  in  his  own  name,  he  binds  himself  and 
not  his  principal  Thomas  r .  Bishop,  2  Strange,  966; 
AUen  V,  Coit,  6  Hill,  818 ;  Barlow  y.  Bishop,  1  Bast, 
482,  8  Esp.  266;  Leadbitter  y.  Farrow,  6  Mauie  A  S. 
346. 

If  an  agent  in  the  course  of  his  agency  sign  a  bill 
in  his  own  name  he  and  not  the  principal  is  liable. 
Joynson  y.  Richard,  12  Jones  A  S.  20;  Newhall  y. 
Dunlap,  14  Me.  180, 81  Am.  Dec.  45. 

An  agentis  liable  on  a  note  given  by  him  in  his 
principaVs  name  without  authority.  Rossiter  y. 
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Roesiter,  8  Wend.  494,  24  Am.  Deo.  .62;  Bartlett  t. 
Tucker,  104  Mass.  886;  Dusenl)erry  y.  Ellis,  9  Johns. 
Gas.  70, 2  Am.  Dec.  144;  Dung  y.  Parker,  52  N.  Y. 
490;  Collen  y.  Wright,  8  El.  A;  BL  647:  Hocfaater  y. 
Baruch,  6  Daly,  440. 

The  character  In  which  a  person  draws  a  bill  may 
be  shown  as  between  himself  and  his  ininclpal, 
though  he  may  be  personally  liable  to  third  per^ 
sons.    Newhall  y.  Dunlap,  14  Me.  180, 81  Am.  i>eQ.  45. 

A  principal  who  Justifies  a  party  dealing  with  bis 
agent  in  believing  tliat  he  has  glyen  the  agent  au- 
thority is  responsible  only  for  that  appearance  of 
authority  which  is  caused  by  himself,  and  not  fur 
an  appearance  of  conformity  to  the  autbority 
caused  only  by  the  agent.  Edwards  y.  Dooley*  190 
N.  Y.  640. 

Belief  of  the  authority  of  an  agent  may  be  such 
as  to  estop  the  principal  from  densring  his  aatliorlty 
in  the  particular  transaction;  but  If  not«  then  per- 
sons treating  with  him  haye  no  remedy,  nnleai 
against  the  agent  himself  who  misled  them.  See 
note  to  Hubbard  y.  Tenbrook  (Pa.)  2  L.  B.  A.  SM. 

A  person  assuming  to  be  an  agent  is  not- liable  for 
a  contract  which  he  makes  in  the  name  of  his  prin- 
cipal, unless  it  contains  apt  words  to  charge  him 
personally.  Senter  y.  Monroe,  77  OaL  847,  oittng 
Hall  y.  Crandall,  29  OaL  668;  Lander  y.  Ctatro.  tf 
Oal.  497.  See  notes  to  McKensey  y.  Edwards  <  Ky.l 
8  L.  R.  A.  897;  Wheeler  v.  MoGuire  (Ala.)  2  L.  B.  A. 
808. 
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JohD  Fftrris,  John  Coad,  Nathaniel  Wells  and 
Yirginius  P.  Duvall.  Summons  was  duly 
served  upon  those  who  are  defendants  in  error 
In  this  court,  but  no  service  was  obtained  upon 
the  other  defendants  in  the  action  below.  On 
the  8th  of  May,  1885,  the  plaintiff  filed  an 
amended  petition,  which  (omittinff  the  caption) 
is  as  follows:  "The  said  plaintiff  complains 
of  the  said  defendants  and  says  that  it  is  a  cor- 
poration duly  organized  under  the  laws  of  and 
doing  business  in  the  State  of  Pennsylvania; 
that  the  said  defendants,  from  the  6th  day  of 
May,  187»,  until  the  11th  day  of  April,  1888, 
were  associated  together  in  the  buying  and  sell- 
ing of  wool,  and  doing  a  general  merchandiz- 
ing business  in  wool,  under  the  name  and  style 
of  the  'Wool  Growers'  Exchange;'  that  the 
places  of  business  of  said  association  were  at 
l^teubenville.  Jefferson  County,  Ohio,  and  the 
City  of  Philadelphia,  State  of  Pennsjrlvanla; 
that  in  the  formation  of  said  association  the 
said  defendants,  John  F.  Hartshorn,  Nathaniel 
Wells,  8.  N.  Orr,  Benjamin  Griffith,  William 
M.  Lee.  J.  D.  Whitham,  A.  C.  Ault,  Davidson 
8.  Gault,  Virginius  P.  Duvall  and  John  Floyd, 
undertook,  in  their  names  as  incorporators,  to 
organize  a  corporation  for  said  association 
under  the  laws  of  the  State  of  Ohio,  under  the 
name  of  the  'Wool  Growers'  Exchange,'  and 
did  obtain  a  pretended  certificate  of  incorpora- 
tion from  the  secretary  of  state  of  the  State  of 
Ohio  for  that  purpose,  but  said  plaintiff  avers 
that  said  defendants,  or  either  of  them,  or  any 
person  for  them  or  on  their  behalf,  never  had 
or  procured  said  association  to  be  properly  or 
legally  incorporated  under  the  laws  of  the 
State  of  Ohio,  or  of  any  other  State.  Said 
plaintiff  avers  that  said  pretended  incorpora- 
tors set  forth  in  their  said  pretended  certificate, 
filed  with  the  secretary  of  state,  that  the  capi- 
tal stock  of  said  orcanization  shall  be  fifty 
thousand  dollars  ($50,000),  and  yet  they,  said 
pretended  incorporators,  gave  notice  to  the 
pretended  stockholders  to  meet  for  the  purpose 
of  choosing  directors  when  less  than  $8,000  of 
the  capital  stock  had  been  subscribed,  and  less 
iban  $2,000  of  the  capital  stock  paid  in,  and 
said  pretended  stockholders,  incluaing  said  in- 
corporators, did  meet  on  the  19th  day  of  June, 
1878,  and  held  an  election  under  said  notice, 
and  elected  said  defendants,  William  M.  Lee, 
^resident;  John  Floyd,  vice-president;  J.  D. 
Whitham,  treasurer;  Benjamin  Griffith,  secre- 
tary; and  Davidson  S.  Gault,  R.  C.  Vance,  S. 
N.  Orr.  John  Medill,  John  Farris  and  John 
Coad,  directors  of  said  pretended  corporation. 
Plaintiff  sajrs  that  afterwards,  to  wit,  March  16, 
1881,  the  said  defendant  A.  C.  Ault  was  added 
to  said  pretended  board  of  directors.  Plaintiff 
says  that  at  no  time  has  there  been  more  than 
$3,000  of  the  pretended  capital  stock  of  $50,000 
of  said  pretended  corporation  subscribed,  nor 
more  than  $2,000  paid  in,  and  that  aU  of  said 
defendants,  incorporators,  officers  and  directors 
knew  during  all  the  time  they  conducted  the 
business  of  said  association  that  not  more  than 
$8,000  of  the  capital  stock  had  been  subscribed, 
and  not  more  than  $2,000  paid  in.  Said  plain- 
tiff further  says  that  said  hdcorporators,  nor 
any  of  them,  nor  any  person  for  them,  gave 
any  notice  by  {publication  of  the  opci  ing  of 
the  books  of  said  corporation  lor  subscription 
to  the  capital  stock;  neituer  were  the  books  or- 
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dered  opened  nor  in  fact  opened,  for  subscrip- 
tion to  tiie  capital  stock.  Said  plaintiff  further 
savs  that  from  the  time  of  the  organization  of 
said  pretended  corporation  or  ass<KHation  until 
its  close  by  assignment,  on  the  11th  dav  of 
April,  1888,  said  defendants  had  control  of  the 
affairs  of  said  association  and  did  a  large  busi- 
ness in  the  buying  and  selling  of  wool,  amount- 
ing to  thousands  of  dollars  annually,  borrowed 
large  sums  of  money,  contracting  a  large  in- 
debtedness. Plaintiff  further  says  that  on  or 
about  April  1,  1881,  said  defendants  removed 
the  business  of  the  said  association  to  Philadel- 
phia, State  of  Pennsylvania,  contrary  to  the 
provisions  of  the  pretended  charter  of  said  as- 
sociation. Plaintiff  says  that  between  the  1st 
day  of  August  and  the  1st  day  of  December, 
A.  D.  1882,  it  sold  to  said  defendants,  doing 
business  under  the  name  of  the  'Wool  Grow- 
ers' Exchange,'  as  aforesaid,  81,840  pounds  of 
wool,  which  was  delivered  to  said  defendants 
at  the  City  of  Philadelphia,  State  of  Pennsvl- 
vania,  and  that  on  the  8tn  day  of  January,  1883, 
there  was  a  balance  due  said  plaintiff  from  said 
defendants  on  account  of  said  wool  so  sold  and 
delivered  to  them,  the  sum  of  $8,195.  Plain- 
tiff says  that  the  said  pretended  charter  ob- 
tained by  said  defendants  was  under  the  Act 
of  the  General  Assembly  of  the  State  of  Ohio, 
entitled  'An  Act  Supplementarv  to  An  Act  En- 
titled "An  Act  to  Provide  for  the  Creation  and 
Regulation  of  Incorporated  Companies  in  the 
State  of  Ohio,"  passed  May  1,  1852,'  passed 
April  18,  1867,  as  amended  April  20,  1874,  as 
amended  April  11, 1870,  as  amended  March  12, 
1877,  as  amended  March  2S,  1878,  and  that  said 
pretended  charter  sets  forth  the  oblect  of  said 
association  as  follows:  'That  we  have  associ- 
ated ourselves  together  for  the  purpose  of  form- 
ing an  organization  to  establish  a  wool-house, 
and  handle  wool,  merchandise,  produce  and 
f umishinff  supplies  to  wool-growers  and  others, 
on  commusion  and  purchase  or  sale,  or  in  such 
other  manner  as  will  be  for  the  best  interest  of 
the  stockholders  herein,  and  to  do  a  general 
commission  business  in  the  articles  above  enum- 
erated, and  also  for  the  purpose  of  disseminat- 
ing through  bureaus  or  journals  useful  knowl- 
edge and  information  pertaining  to  the  improve- 
ment and  protection  of  wool-growing  interests.' 
Plaintiff  says  that  under  said  pretended  charter 
and  said  Act  of  the  General  Assembly- of  the 
State  of  Ohio,  under  which  the  said  pretended 
charter  was  obtained,  said  defendants  had  no 
authoritv  or  power  as  a  corporation  to  buy  or 
sell  wool,  and  that  therefore  all  of  said  acts  of 
said  defendants  in  a  pretended  corporate  ca- 
pacity, in  the  buying  and  selling  of  wool,  and 
in  the  buying  of  said  wool  from  said  plaintiff, 
were  ultra  vires  and  invalid.  Plaintiff  says 
that  said  defendants,  on  the  8th  day  of  Janu- 
ary, 1888,  through  said  defendant  J.  D.  Whit- 
ham, their  agent,  executed  and  delivered  to 
plaintiff,  as  evidence  of  said  indebtedness,  a 
promissory  note,  of  which  the  following  is  a 
true  copy: 

"  'Cochrantown,  Pa.,  Jan.  8, 1888. 
"  'March  20th.  after  date,  for  value  received, 
we  jointly  and  severally  promise  to  pay  to  the 
Farmers'  Co-operative  ^Trust  Company,  or  or- 
der, thirty -one  hundred  and  ninetv-five  dollars, 
with  interest;  and  in  case  of  default  of  pavment 
at  maturity,  an  additional  five  per  cent  for  the 
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And  we  iointly  and 
Of  record  in 


collection  of  the  same, 
severally  empower  any  attorney 
this  Commonwealth,  or  elsewhere,  to  appear 
for  us,  or  either  of  us,  and  confess  judgment 
against  us,  or  either  of  us,  for  the  same  and 
accrued  interest,  together  with  said  five  per 
cent  attorneys'  fees,  with  costs  of  suit,  release 
of  errors  and  without  stay  of  execution.  And 
for  value  received  we  jointly  and  severally  do 
waive  the  right  and  benefit  severally  of  any 
law  of  this  or  any  State  exempting  property, 
real  or  personal,  from  sale;  and  if  levy  is  made 
on  land,  we  do  also  jointly  and  severally  waive 
the  right  of  inquisition,  and  consent  to  the 
condemnation  thereof,  with  full  libertv  to  sell 
the  same  on  fi.  fa.,  with  release  qf  errors 
thereon. 

"  'J.  D.  Whitham,  Treas. 

"  'J.  D.  Whitham.' 
'  'Plain  tiif  further  says  that  no  part  of  said  sum 
has  been  paid.  Plaintiff  snys  that  at  the  time 
of  the  sale  of  the  said  wool  and  the  acceptance 
of  said  promissory  note  it  had  no  knowledge  of 
the  manner  in  which  said  defendants  were  con- 
ducting said  business,  but  relied  upon  all  the 
members  of  s^d  association,  jointly  and  sev- 
erally, for  the  payment  of  their  said  claim. 
Said  plaintiff  further  says  that  said  Wool 
Growers'  Exchange,  as  a  corporation  or  associ- 
tion,  is  wholly  insolvent,  having  no  property 
whatever  out  of  which  it  can  make  its  said 
claim,  and  that  the  debts  against  said  Wool 
Growers'  Exchange  are  more  than  $40,000. 
Plaintiff  says  that  at  the  time  of  the  selling  of 
said  wool  and  the  issuing  of  said  promissory 
note  as  aforesaid  all  of  said  defendants  were 
the  active  business  managers  of  said  associa- 
tion, and  had  full  knowledge  of  the  failure  of 
said  association,  as  aforesaid,  to  obtain  and 
carry  into  effect  a  complete  charter,  and  had 
also  full  knowledge  that  the  buying  or  selling 
of  wool  was  beyond  the  scope  and  authority  of 
said  pretended  corporation  as  aforesaid.  Plain- 
tiff avers  that  said  defendants,  J.  D.  Whitham, 
R.  C.  Vance.  8.  N.  Orr  and  A.  C.  Ault.  did 
business  under  their  initials,  and  that  plaintiff 
does  not  know,  and  cannot  ascertain,  their  full 
name.  Plaintiff  therefore  says  that  said  de- 
fendants are  lointly  and  severally  indebted  to 
said  plaintiff  m  the  sum  of  |8,105,  with  inter- 
est from  the  6th  day  of  Januaiy,  A.  D.  1888. 
Wherefore  plaintiff  prays  judgment  against 
said  defendants,  and  each  of  them,  for  same 
sum  of  $8,195,  with  interest  upon  the  same 
from  the  8th  day  of  January,  1888,  and  costs 
of  suit." 

Hartshorn  made  default.  The  other  defend- 
ants who  were  served  with  process  demurred 
generaDy  to  the  amended  petition,  and,  after 
the  demurrers  were  overruled,  filed  a  joint  an- 
swer, controverting  all  the  allegations  of  the 
petition  except  the  averment  of  the  plaintiff's 
incorporation.  The  plaintiff,  upon  the  trial, 
obtained  a  verdict  for  the  full  amount  claimed 
in  the  petition.  The  court  overruled  the  mo- 
tion filed  by  the  answering  defendants  for  a 
new  trial,  and  rendered  judgment  against  them 
on  the  verdict,  and  also  rendered  judgment 
against  Hartshorn  on  default  for  the  same 
amount.  A  bill  of  exceptions  was  duly  taken 
by  the  defendants,  from  which  it  appears  that 
at  the  trial  the  parties  gave  evidence  tending 
to  prove,  on  their  respective  parts,  the  issues 
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joined  by  the  pleadines.  To  enable  the  plain- 
tiff to  recover  under  the  instructions  given  by 
the  court  to  the  jury,  it  was  necessary  for  tbem 
to  find  that  there  had  not  been  subscribed  to 
the  capital  stock  of  the  Wool  Growers'  Ex- 
change an  amount  equal  to  10  per  cent  thereof; 
that  the  plaintiff  was  ignorant  of  this  defect  id 
the  incorporation;  and  that  the  defendants 
themselves,  or  through  an  agent  appointed  by 
them,  actually  participated  in  the  transiction 
which  the  plaintiff  set  forth  in  the  petition. 
The  burden  of  establishing  these  facte,  the  jury 
were  instructed,  was  on  the  plaintiff. 

The  defendants  requested  that  certain  in- 
structions be  given  to  the  jury,  which,  togeth- 
er with  the  action  of  the  court  with  respect  to 
them,  are  set  out  in  the  bill  of  exceptions  as 
follows:  ' 'I  am  requested  by  counsel  to chMifst 
the  following  propositions:  ^Propontion  1,  If 
the  said  MedUl,  Floyd,  Ault  and  Gauit.  who 
have  filed  a  joint  answer  herein,  under  all  the 
circumstances  of  the  case,  without  negligence 
on  their  part,  believed,  and  had  a  good  right 
to  believe,  that  the  condition  as  to  the  sub- 
scription of  $5,000  of  the  capital  stock  of  the 
Wool  Growers'  Exchange  had  been  complied 
with  prior  to  the  election  of  officers,  then  they 
are  not  liable  to  plaintiff,  if  .the  articles  of  in- 
corporation were  duly  filed  with  the  secretary 
of  the  State  of  Ohio,  and  said  Wool  Growers' 
Exchange  did  proceed  to  carry  on,  and  did 
carry  on.  the  business  for  which  they  were  in- 
corporated.' This,  gentlemen,  I  refuse  to 
charge.  Mere  belief  is  not  sufficient.  I  am 
also  requested  by  defendants  to  charge  as  fol- 
lows: 'PropontioniS,  If  you  are  saUsiSed  f rom 
the  evidence  in  this  case  that  the  defendants 
answering  in  this  case,  knowingly,  and  with 
the  design  to  defraud  the  public  geoerally, 
combined  together  and  held  forth  false  and  de- 
ceptive colors,  and  did  acts  which  are  wrong, 
and  have  thereby  injured  the  plaintiff,  they 
must  make  him  whole  by  responding  to  tlie 
full  extent  of  that  injury,  and  the  Act  of  incor- 
poration in  such  case,  when  the  same  \s  defect- 
ive, and  the  organization  thereunder  was  effectr 
ed  without  the  requisite  amount  of  slock  sulh 
scribed,  will  not  protect  the  defendants  from 
such  liability.  But  if,  on  the  contrary,  you  are 
satisfied  from  the  evidence  that  the  said  de- 
fendants, in  good  faith  and  without  negligence, 
proceeded  to  the  organization  of  the  corpora- 
tion, and  thereafter  carried  on  business  as  a 
corporation  in  good  faith,  believing  and  having 
cause  to  believe  that  the  requisite  amount  of 
stock  had  been  subscribed,  and  that  the  corpor- 
ation was  otherwise  regularly  organized,  then, 
and  in  such  case,  the  Act  of  incorporation  will 
protect  them  from  personal  liability  in  this  ac- 
tion to  the  plaintiff,  although  in  fact  it  should 
now  turn  out  that  the  organization  was  effected 
when  less  than  the  requisite  amount  of  stodt 
had  been  subscribed.'  This  I  refuse.  Actual 
fraud  on  the  part  of  the  defendants  is  not  es- 
sential to  the  case  of  the  plaintiff,  nor  will  good 
faith  and  sincere  belief  aJone  afford  a  shieki.*' 

The  defendants  excepted  to  the  refusal  of  the 
court  to  instruct  the  jury  as  reouested  by  them, 
and  also  excepted  generally  to  tne  charge  given; 
and  those  of  them  against  whom  judgment  was 
rendered  (except  Hartshorn,  who,  refusing  to 
join  as  a  plaintiff  in  error,  was  made  a  party 
defendant)  prosecuted  error  to  the  circuit  court. 
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where  the  Jadgment  was  revened  upon  the  fol- 
lowinfr  grounas,  as  stated  in  the  journal  entry: 
''  Fint.  The  court  of  conoimon  pleas  erred  in 
overruling  the  separate  demurrers  of  plaintiffs 
in  error  to  the  amended  petition  of  defendant 
in  error,  the  Farmers'  Co-operative  Trust  Com- 
pany. Second.  The  court  of  common  pleas 
erred  in  refusing  to  give  the  propositions  num- 
bered one  and  two  of  the  request  of  the  plain- 
tiffs in  error  to  the  Jury,  as  requested  by  plain- 
tiffs in  error,  and  in  the  charge  as  given  by  the 
court  to  the  iury  so  far  as  inconsistent  with 
said  requests. 

It  is  sought  by  the  present  proceeding  in  error 
to  reverse  the  judgment  of  the  circint  court, 
aod  have  that  of  the  common  pleas  affirmed. 

Mettrs.  John  M.  Cook,  Estep  A  Eatep 
and  A«  H«  Batten,  for  plaintiff  in  error: 

The  subscribing  of  10  per  cent  of  the  capital 
stock  was  a  condition  precedent  to  the  com- 
mencement of  the  business  by  the  association, 
and  if  10  per  cent  was  not  subscribed,  these 
parties,  defendants  In  error,  who  conducted 
the  business,  made  themselves  individually  re- 
sponsible for  all  liabilities  incurred,  ana  the 
question  of  fraud  had  nothing  to  do  with  it. 

If  there  was  a  corporation  by  the  issuing  of 
the  certificate,  it  was  a  lifeless  thing  until  the 
10  per  cent  or  $6,000  was  subscribed. 

Act  March  21,  1851,  §§  10,  44 ;  Swan  &  C. 
Stat.  p.  168  ;  MedUl  v.  Collier,  16  Ohio  St. 
509;  Second  Nat  Bank  v.  HaU,  86  Ohio  St 
158 ;  Baeeoon  BiverNav.  Co.  v.  Eagle,  20  Ohio 
St.  288;  Chamberlain  Y,  PaineviUe  dbK  B,  Co. 
15  Ohio  St.  225;  Ashtabula  A  N.  L.  R.  Co.  v. 
Smith,  Id.  828 ;  1  Swan  &  C.  Stat.  p.  276,  §§  5. 
6.  0 ;  Jeiutt  v.  VaUey  B.  Co.  84  Ohio  St.  601; 
Powers  Y,  HaxeUon  dbL.  B.  Co.  88  OhioSt.  429; 
Fay  Y.  Noble,  7  Cush.  194  ;  Fuller  v.  Bowe,  67 
N.  Y.  28;  Coppin  v.  Oreenlee/di B.  Ob.  88  Ohio 
St.  279. 

Directors  and  managers  of  a  corporation  are 
agents,  and  governed  by  the  rules  of  law  re- 
specting agency. 

Thompson,  Xiability  of  Officers,  §§  77-79, 
851-853.  895,  401 ;  Field,  Priv.  Corp.  §g  79, 
80,  81,  156,  178;  Story.  Ag.  §  264, 

These  directors  had  no  authority  to  act  for 
the  corporation. 

2  Morawetz,  Priv.  Corp.  g  588. 

They  were  not  officers  defaeto. 

Id.  §  640. 

A  stranger  contracting  with  the  corporation 
might  plead  it  was  a  de  facto  corporanon,  but 
thrae  parties  are  estopped  from  taking  advan- 
tage of  their  own  wrong.  It  would  he  a  fraud 
to  permit  them  to  do  so. 

Lauder  v.  Walker,  18  Ohio.  156 ;  Bartholo- 
mew Y.  Bentley,  1  Ohio  St.  87;  Straus  v.  Eagle 
Ins.  Co.  5  Ohio  St  60;  Bsnik  of  Chillieoihe  y. 
Swayne,  8  Ohio,  287;  Kaiser  y.  Lawrence  Sat, 
Bank,  56  Iowa,  104,  41  Am.  Rep.  85. 

If  defendants  in  terror  did  not  know  that 
the  10  per  cent  of  the  capital  stock  was  not  sub- 
scribed, they  might  have  known;  it  was  their 
business  to  know,  hence  they  are  responsible. 

Seale  ▼.  Ci^f  Bank,  20  Ohio  Law  Bulletin,  50; 
ColcY.  Oassidy,  188  Mass.  487. 

Persons  who  carry  on  the  business  of  a  cor- 
poration before  it  is  legally  authorized  to  trans- 
act boaineflB  are  personally  liable  for  debts  con- 
tracted by  them. 
IS  L.  R.  A. 


MediU  Y.  Collier,  16  Ohio  St.  599 ;  Kaiser  y. 
Lawrence  Sat.  Bank,  supra. 

There  being  in  law  no  corporation  authorized 
to  transact  business,  there  is  no  principal,  and 
the  af^nt  is  personally  bound  on  the  general 
doctrme  of  agency. 

Story,  Ag.  §  264 ;  Ang.  &  A.  Priy.  Corp. 
§803. 

If  the  a^nts  of  a  corporation  incur  debts 
within  their  apparent  power,  the  members  of 
the  company  should  sustain  the  loss  rather 
than  innocent  creditors. 

2  Morawetz.  Priv.  Corp.  610,  828. 

Messrs.  W.  P.  Hays  and  J.  F.  Daton, 
for  defendants  in  error: 

Before  the  defendants  can  be  held  respon- 
sible, they  must  have  been  guilty  of  fraud. 

Zinn  V.  Medel,  9  W.  Ya.  580 ;  Bartholomew 
V.  Bentley,  15  Ohio.  659;  Thompson,  Liability 
of  Officers,  401;  StMingsY.  Edmands,  12  Gray, 
208 ;  Taylor.  Priv.  Corp.  §  628  ;  Spering's  App. 
71  Pa.  11 ;  Coppin  v.  Oreenlees  dt  B.  Co.  9S 
Ohio  St.  270. 

The  subscription  of  10  per  cent  stock  is  not 
a  prerequisite  to  corporate  existence  or  to  the 
right  to  carry  on  business. 

State  v.  Bobinson,  12  Ohio  Law  Bull.  269 ; 
Eaton  Y.  Aspinfoall,  19  K.  Y.  119;  Second  Nat, 
BankY.  Hall,  85  Ohio  St.  159. 

The  corporation,  the  Wool  Growers'  Ex- 
change, having  assumed,  by  entering  into  the 
contract  with  plaintiff,  to  have  requisite 
power,  and  plaintiff  having  dealt  with  the  cor- 
poration as  a  corporation,  both  parties  are  es- 
topped to  deny  it. 

Stoui  V.  Zuiick,  5  Cent.  Rep.  885.  48  N.  J. 
L.  599;  Worcester  Med.  Inst,  v.  Harding,  11 
Cush.  285;  McBroom  v.  Lebanon  Corp.  81  ind. 
268 ;  Troy  Cong.  Soc.  v.  Perry,  6  N;  H.  164; 
Newburg  Petroleum  Co.  v.  Weare,  27  Ohio  St. 
848;  Taylor,  Priv.  Corp.  §  789;  Ang.  &  A. 
Priv.  Corp.  §  685;  Whitney  y,  Wyman,  101  U. 
S.  892,  25  L.  ed.  1060. 

Defendants  are  protected  in  the  absence  of 
fraud  from  the  debts  of  the  corporation  be- 
cause it.  the  Wool  Growers'  Exchange,  was  a 
defaeto  corporation. 

Society  Perun  v.  Cleveland,  1  West.  Rep. 
506,  48  Ohio  St.  481 ;  Bowland  v.  Meader 
Furniture  Co.  88  Ohio  St.  269. 

There  are  only  four  classes  of  cases  where 
corporate  officers  can  be  made  liable  for  the 
debts  of  the  corporation,  where  injury  results: 

1.  Where  their  acts  are  malum  tn  se, 

2.  Where  their  acts  are  prohibited  by  law. 

8.  Where  the  statute  under  which  the  cor- 
poration is  organized  provides  for  a  liability 
against  the  officers. 

4.  Where  their  acts  are  fraudulent. 

Ang.  &  A.  Priv.  Corp.  691,  595.  696,  599, 
605-607.  See  especially,  Whitney  v.  Wyman, 
supra;  Humphreys  v.  Mooney,  5  Colo.  288; 
Stout  y.  Zuiick,  supra  ;  Oartside  Coal  Co,  v. 
Maxwell,  20.Ped.  Rep.  187.  22  Fed.  Rep.  197. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

The  circuit  court,  it  appears  from  the  record, 
reversed  the  judgment  of  the  court  of  common 

Sleas  because  of  alleged  errors  in  overruling  the 
emurrers  to  the  amended  petition,  and  refus- 
ing the  instructions  which  the  defendants  re- 
quested to  be  given  to  the  jury.    It  sufficiently 
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appears  from  the  petition  that  in  1878  the  de- 
fendants attempted  to  form,  uad^r  the  laws  of 
this  State,  a  corporation  caUed  the  '*  Wool 
Growers'  Exchange/'  for  the  purpose,  as  de- 
clared in  the  articles  of  incorporation,  of  deal- 
ing in  **  wool,  merchandise,  produce,  and  fur- 
nishing supplies  to  wool-growers  and  others,  on 
commission  and  purchase  or  sale,  and  to  do  a 
general  commission  business  in  the  articles 
aboTe  enumerated;  and  also  for  the  purpose  of 
disseminating,  through  bureaus  or  journals, 
useful  knowledge  and  information  pertaining 
to  the  improvement  and  protection  of  wool- 
growing  interests. "  The  amount  of  the  capital 
stock  was  fixed  at  $50,000,  in  shares  of  |10 
each.  When  less  than  $8,000  of  stock  had  been 
subscribed,  and  less  than  $2,000  paid  in,  an 
election  was  held  by  the  defendants  and  others, 
at  which  the  defendants  were  chosen  as  direc- 
tors of  the  concern.  These  directors  organized 
by  selecting  from  their  number  the  customary 
officers  of  a  corporation.  Thereafter,  in  1882, 
while  the  defendants,  against  whom  the  Judg- 
ment in  the  case  was  rendered,  were  acting  as 
such  directors,  controlling  and  managing  the 
business  of  the  Wool  Growers'  Exchan^,  wool 
was  purchased  in  its  name  from  the  plamtiff  to 
the  amount  averred  in  the  petition;  and  the 
balance,  $8,195,  of  the  purchase  price,  for 
which,  with  interest,  the  plaintiff  recovered 
judgment,  remains  unpaid.  The  defendants 
had  knowledge  that  10  per  cent  of  the  stock  of 
the  corporation  had  not  been,  and  never  was, 
subscribed  or  paid  in,  but  the  plaintiff  was  ig- 
norant of  that  fact.  There  is  no  allegation  in 
the  petition  that  the  defendants  were  actuated 
by  any  fraudulent  purpose,  or  had  any  design 
to  cheat  or  defraud  the  plaintiff.  Without 
such  puipose  or  design,  it  is  claimed  that  the 
defendants  could  not  be  made  liable,  and 
therefore  the  lack  of  such  averment  is  a  fatal 
defect  in  the  petition.  Whether  it  be  so  or  not 
is  the  question  raised  by  the  demurrers.  The 
instructions  refused  present  a  question  some- 
what different  in  form,  though  much  of  the 
same  nature,  which  is,  whether  a  personal  lia- 
bility was  incurred  by  the  defendants  if  in  the 
transaction  with  the  plaintiff  the^  acted  in  good 
faith,  beliewng  that  the  requisite  amount  of 
stock  to  authorize  the  or^nization  of  the  cor- 
poration had  been  subscribed. 

Upon  both  questions  the  circuit  court  held 
with  the  defendants,  and  if  its  holding  upon 
either  was  correct,  its  Judgment  must  be  af- 
firmed. A  somewhat  extended  examination 
has  satisfied  us,  however,  that  upon  neither  is 
the  decision  in  harmony  with  the  great  weight 
of  authority.  The  courts  of  this  country  and 
of  England,  with  few  exceptions,  adhere  to  the 
doctrine  so  clearly  laid  down  by  Mr,  Justice 
Story  in  his  Commentaries  on  the  Law  of 
Agency,  where  it  is  said :  * '  Wherever  a  party 
undertakes  to  do  any  act  as  the  agent  of 
anoUier,  if  he  do  not  possess  any  authority  from 
the  principal  therefor,  or  if  he  exceeds  the  au- 
thority delegated  to  him,  he  will  be  personally 
responsible  therefor  to  the  person  with  whom 
he  is  dealing  for  or  on  account  of  his  principal. 
There  can  be  no  doubt  that  this  is,  and  ought 
to  be,  the  rule  of  law  in  the  case  of  a  fraudulent 
representation  made  by  the  agent,  that  he  has 
due  authority  to  act  for  the  principal:  for  it  is 
an  intentional  deceit.  The  same  rule  may 
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Justly  apply  where  the  agent  has  no  such  an- 
thonty,  and  he  knows  it,  and  he  neverlbelsBB. 
undertakes  to  act  for  the  principal,  although  lie 
intends  no  fraud.  But  another  case  may  be 
put,  which  may  seem  to  admit  of  more  doubt; 
and  that  is,  where  the  partv  undertakes  to  act 
as  an  agent  for  the  principal,  bona  fide,  belieT- 
ing  that  he  has  due  authority,  but  in  point  of 
fact  he  has  no  authority,  and  therefore  he  acts 
under  an  innocent  mistake.  In  this  last  case, 
however,  the  agent  is  held  by  law  to  be  equallj 
as  responsible  as  he  is  in  the  two  former  cases, 
although  he  is  fi;uilty  of  no  intentional  f  rand  or 
moral  turpitude.  This  whole  doctrine  pro- 
ceeds upon  a  plain  principle  of  justice;  for 
every  person  so  acting  for  another,  by  a  natural, 
if  not  by  a  necessary,  implication,  holds  himself 
out  as  having  competent  authority  to  do  the 
act;  and  he  thereby  draws  the  other  party  into 
a  reciprocal  engagement.  ...  If  he  has  no 
such  authority,  and  acts  bona  fide,  still  he  dooft 
a  wrong  to  the  other  party:  and  if  that  wroDj; 
produces  an  injury  to  the  latter,  owin^  to  hm 
confidence  in  the  truth  of  an  express  or  implied 
assertion  of  authority  by  the  agent,  it  is  {xer- 
f  ectly  Just  that  he  who  makes  such  an  assertion 
should  be  personally  responsible  for  the  con- 
sequences, rather  than  that  the  injury  should 
be  borne  by  the  other  party,  who  has  been 
misled  by  it.  Indeed,  it  is  a  plain  principle  of 
equity,  as  well  as  of  law,  that  where  one  of  two 
innocent  persons  must  suffer  a  loss,  he  ought  to 
bear  it  who  has  been  the  sole  means  of  produc- 
ing it,  by  inducing  the  other  to  place  a  false 
confidence  in  his  acts,  and  to  repose  upon  the 
truth  of  his  statements."  Story,  Ag.  §  264. 
In  the  note  to  this  section  man^  cases  which 
sustain  the  text  are  cited.  And  in  the  nata  to 
Thomson  v.  Davenport,  in  2  Smith,  Lead.  Cas. 
8th  ed.  pt.  1,  commencing  on  page  408  of  the 
eighth  edition,^  number  of  the  cases  on  die 
same  subject  are  collected.  In  sGrlditioo  to 
those,  other  cases  might  be  referred  to,  among 
them  the  following:  Walker  v.  Bank  of  State, 
9  N.  Y.  682;  WhSe  v.  Madison,  26  N.  T.  117; 
Wears  v.  Qo9e,  44  N.  H.  196. 

In  the  last  case  cited  above  it  is  held  that, 
"  although  no  fraud  or  wrongful  motive  can  be 
impuled  to  the  agent,  «till  his  act  is  an  affirma- 
tion that  he  has  authority  to  make  the  contract, 
and  he  may  justly  be  held  responsible  for  the 
truth  of  it;  and  it  is  no  more  than  reasooaUe 
that  he  should  suffer  the  consequences  of  his 
mistake  rather  than  the  party  who  is  misled  bv 
it,  because,  before  holding  himself  oat  ss  soA 
agent,  it  is  his  duty  to  ascertain  whether  bis 
claim  so  to  act  is  well  founded  or  not;  and  be 
surely  cannot  be  heard  to  complain  that  otheis 
have  confided  in  his  assertion  of  authority,  and 
upon  the  strength  of  it  have  entered  into  n  ' 
rocal  engagements  with  him.  Even  if  wh 
innocent  of  any  wrongful  purpose,  his  case  f 
within  the  familiar  principle  that  when  one  of 
two  innocent  persons  must  suffer  a  loss  it  ought 
to  be  borne  by  him  who  has  becm  the  means  of 
causing  it,  by  inducing  the  other  to  confide  in 
the  truth  of  his  representations." 

While,  however,  the  authorities  generallj 
agree  that  where  a  person,  not  having  in  fact 
authority  to  make  a  contract  as  agent,  yet  does 
so  under  the  bona  fide  belief  that  such  authority 
is  vested  in  him,  is  nevertheless  personally  re- 
sponsible to  those  who  contract  with  lum  in 
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igDorance  of  his  want  of  authority,  a  diversity 
of  opinion  is  found  in  the  cases  in  regard  to  the 
exact  nature  of  the  liability,  and  the  character 
of  the  action  by  which  it  may  be  enforced. 

In  Jenkins  v.  Hutchinmn,  18  Q.  B.  746,  it  is 
intimated  by  Erie,  «/*.,  that  an  action  of  deceit 
would  lie  in  such  cases,  notwithstanding  the 
good  faith  of  the  agent,  and  some  authorities 
may  be  found  to  that  effect.  Another  class  of 
cases  hold  that  the  liability  is  upon  the  contract; 
but  it  is  believed  that  whether  the  agent  is  so 
liable  depends  upon  the  intention  of  the  parties 
ss  discovered  from  the  contract  itself;  and  on 
this  question  the  form  of  the  agreement  and  the 
mode  of  signature  may  be  quite  conclusive. 
The  rule,  as  stated  in  Story  on  Agency,  is  that 
an  a£ent  cannot  be  sued  on  the  verv  instrument 
itself,  as  a  contracting^  parU*,  unless  th«re  be 
apt  words  to  pharge  him.  ^tion  264a.  Still 
another  class  of  cases  establish  the  rule,  which 
we  are  inclined  to  adopt,  that  in  cases  like  the 
one  we  are  considering  the  agent  is  liable  upon 
'  his  implied  promise  uiat  he  possesses  the  au- 
thority be  assumes  to  have.  2  Smith,  Lead. 
Cas.  8th  ed.  pt.  1,  p.  406,  and  cases  there  cited; 
LewU  V.  NiehoUon  18  Q.  B.  612.  In  White  v. 
Madison,  supra^  in  a  learned  opinion,  it  is  held 
that  the  liability  of  the  agent  in  such  cases  rests 
upon  the  ground  that  he  warrants  his  authority, 
and  not  that  the  contract  is  to  be  deemed  his 
own.  Barthohmew  v.  BenUey,  16  Ohio,  659,  is 
referred  to  as  establishing  boti^  that  the  liability 
of  the  agent  in  cases  of  this  kind  is  founded  on 
fraud  and  that  the  petition  should  charge  a 
fraudulent  intent  in  direct  terms.  That  was  an 
action  in  case  for  deceit,  under  the  practice 
which  prevailed  befose  the  adoption  of  the 
Code  of  Civil  Procedure.  The  questions  aris- 
faag  upon  the  demurrer  related  to  the  form  of 
the  remedy  and  the  sufficiency  of  the  declara- 
tion in  such  an  action.  They  are  stated  bj 
Birchard, /.,  to  be:  **  First.  Can  a  special 
action  on  the  case  for  fraud,  which  has  resulted 
]■  damage  of  the  plaintiffs,  be  maintained  in  a 
ease  like  this,  upon  sufficient  declaration? 
Seosnd.  Is  this  declaration  good  upon  demur- 
rer?" The  court  answers  the  first  question  in 
the  affirmative,  and  in  speaking  of  the  dedara- 
tion  says:  "The  objection  tc^en  by  counsel 
is  a  want  of  certainty.  The  action  is  founded 
on  a  fraudulent  combination,  and  for  holding 
out  false  colors  at  the  commencement  of  the 
banking  operations,  and  at  various  subsequent 
periods.  The  only  direct  charge  of  a  fraud- 
ulent intention  is  in  the  withdrawal  of  the 
funds,  and  this,  for  aught  that  appMsars,  mav 
have  been  long  since  the  bills  in  plaintiff's  hands 
were  issued.  ...  It  is  thought  that  the  aver- 
ment of  a  fraudulent  design  should  have  been 
made  in  positive  terms,  as  to  each  specific  act 
relied  npon  to  sustain  the  action."  Under  the 
practice  then  in  force,  pleadings  were  subject 
to  demarrer  unless  they  were  appropriate  in 
their  form  and  allegations  to  the  particular  ac- 
tion pursued;  and  we  do  not  understand  it  to 
be  there  decided  that  no  other  action  could  be 
maintained  on  the  facts  of  that  case.  A  differ- 
ent action  was  maintained  in  MediU  v.  Collier, 
16  Ohio  8t.  599,  which,  so  far  as  the  ^rounds 
upon  which  the  liability  of  the  bank  directors 
was  placed,  is  not  greatly  dissimilar  to  the  case 
before  us. 

Under  our  present  system  of  pleading  it  is 
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not  important  what  was  formerly  the  most 
appropriate  remedy.  Upon  the  facts  stated  in 
the  petition,  the  law,  we  think,  implied  a 
promise  on  the  part  of  the  defendants  that  in 
making  the  contract  with  the  plaintiff  they  had 
authority  to  bind  the  corporation  they  assumed 
to  represent;  and  if  they  had  not,  they  are 
answerable  for  the  consequences.  That  they 
were  without  such  authority  seems  clear.  It 
was  held  by  this  court  in  Bartholomew  v.  Bent- 
ley,  1  Ohio  St.  87,  that  while  mere  irregulari- 
ties in  organizing  a  corporation  would  not  sub- 
ject the  officers  to  private  liability,  to  protect 
them  from  such  liability  the  provisions  of  the 
Act  of  incorporation  must  be  substantially  pur- 
sued. By  our  statutes,  under  which  the  pro- 
ceedings were  taken  for  the  formation  of  the 
corporation  referred  to  in  the  petition,  the  cor- 
porate powers,  business  and  property  of  cor- 
porations formed  for  profit  must  be  exercised, 
conducted  and  controlled  by  aboard  of  direc^ 
ors.  all  of  whom  must  be  stockholders ;  the 
articles  of  association  must  state  the  amount 
of  the  capital  stock,  and  the  number  of  shares 
into  which  it  is  divided ;  and  at  least  10  per 
cent  of  that  amount  must  be  subscribed  before 
directors  can  be  chosen.  So  that  the  sub- 
scription of  the  neoessary  amount  of  the  capital 
stock  to  authorize  the  election  of  directors  is 
not  only  a  matter  of  substance,  but  is  essential 
to  the  organization  of  the  corporation,  and 
necessary  to  the  transaction  of  business  by  it. 
It  is  the  security  which  the  law  requires  shall 
be  provided,  before  the  corporation  enters  up- 
on its  business,  for  the  protection  of  those  who 
may  deal  with  it  The  statutory  liability  of 
the  stock  subscribers  is  an  additional  security. 
In  the  effort  to  form  the  corporation  in  ques- 
tion neither  of  thesfe  securities  was  provided. 
Counsel  contend  that  it  is  nevertheless  a  cor- 
poration de  facto,  and  estopped  to  deny  its 
liability  to  the  plaintiff.  If  ft  were,  it  is  not 
readily  perceived  how  this  would  aid  the  de- 
fendants. Until  there  were  stock  subscriptions 
to  an  amount  warranting  the  organization,  the 
subscribers  could  not  be  compelled  to  pay  be- 
yond the  sum  required  at  the  time  of  the  sub- 
scription ;  nor  would  the  statutory  liability  at- 
tach, unless  there  were  some  ground  of  estop- 
pel, not  appearing  in  this  case.  The  implied 
undertaking  of  the  defendants  was,  that  they 
represented  a  corporation  with  the  capital  stock 
required  by  law  ;  while  the  one  to  which  they 
insist  the  plaintiff  shall  be  compelled  to  resort 
was,  if  a  de  facto  corporation,  so  only  in  name, 
without  substance  or  capacity  ;  and  if  the  doc- 
trine of  estoppel  could  be  brought  to  the  aid  of 
the  plaintiff  against  it,  the  defendants  are  not 
in  a  position  to  require  a  resort  to  that  remedy 
to  relieve  them  from  the  liability  they  have  in- 
curred. 

The  case  appears  to  have  proceeded  in  the 
trial  court  upon  the  theory  that,  if  the  defend- 
ants were  liable  at  all,  the  amount  which  the 
plaintiff  was  entitled  to  recover  was  the  balance 
due  on  the  contract.  This  was  not  necessarily 
the  measure  of  recovery.  As  we  have  already 
seen,  the  action  in  such  cases  is  not  found^  on 
the  contract  made  for  the  supposed  principal, 
but  on  the  implied  promise  of  the  agent  tiiat 
be  had  authority  to  bind  the  principal ;  and 
the  damages  which  may  be  recovered  for  its 
breach  is  the  loss  sustained  by  the  plaintiff  ]by 
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reason  of  his  not  having  the  valid  contract 
Tvhich  the  agent  undertook  that  he  should  have. 
The  damages  may  sometimes  exceed  the 
amount  due  on  the  contract  made  in  the  name 
of  the  principal,  for  it  is  held  they  may  include 
the  costs  and  expenses  of  an  unsuccessful  action 
agEunst  the  principal  to  enforce  the  contract. 
White  V.  MadMon,  suprra;  Simons  v.  Patchettf 
7  El.  &  Bl.  568 ;  CoOen  v.  Wright,  Id.  801,  3 
Smith,  Lead.  Gas.  410. 

In  Morawetz  on  Corporations  it  is  said  that 
the  measure  of  damages,  in  an  action  against 
the  directors  or  officers  of  a  corporation  who 
induce  a  person  to  deal  with  it  before  the 
capita]  indicated  in  its  charter  has  in  fact  been 
provided,  is  the  loss  sustained  "bv  reason  of 
the  diiference  between  the  capital  which  he  actu- 
ally received,  and  that  which  he  was  entitled 
to  expect."  Under  this  rule,  we  think,  the 
plaintiff  might  properly  recover  the  balance  re- 
maining unpaid  on  the  purchase  price  of  ;the 
wool  sold.  Prima^facie,  that  is  the  amount  of 
the  plaintiff's  loss,  and  it  does  not  exceed  the 
amount  of  the  capital  which  the  corporation 
was  required  by  law  to  have  before  it  could  be 
represented  by  directors,  and  which  the  de- 
fendants, by  assuming  to  act  for  it,  undertook 
that  it  did  have. 

It  is  true  the  petition  alleges  that  the  corpora- 
tion is  insolvent,  with  an  indebtedness  exceed- 
ing 10  per  cent  of  the  capital  stock ;  but 
whether  the  claims  of  other  creditors  stand  up- 
on a  like  footing  with  that  of  the  plaintiff,  or 
can  or  will  be  enforced  against  the  defendants, 
does  not  appear.  Besides,  if  the  proper  stock 
subscriptions  had  been  obtained,  the  corpora- 
tion might  not  have  become  insolvent ;  or  be- 
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fore  it  did,  the  plaintiff's  claim  might  have 
been  paid  or  secured.  If  in  such  case  the 
plaintiff  could  recover  no  more  than  a  ram 
equal  to  the  proportion  of  the  capital  whid 
should  have  been  provided  that  his  claim  ban 
to  the  whole  indebtedness  contracted  in  Uie 
corporate  name,  it  would  be  necessary  to  take 
an  account  of  the  assets  and  liabilities  to  6t 
termine  the  amount  of  the  recovery.  That 
rule  applied  to  this  case  would  require  that  the 
defendants  be  charged  with  an  amount  equal 
to  thenecessarv  stock  subscriptions  and  tbe 
statutory  liability  of  the  subscribers,  and  that 
all  the  creditors  be  brought  in  to  have  tbdr 
claims  adjusted  before  the  amount  of  the  ver- 
dict could  be  arrived  at.  The  plaiatiff  has 
not  sought  to  compel  the  defendants  to  pro- 
vide a  lund  for  the  payment  of  other  creditors 
who  are  not  themselves  asserting  their  claims, 
nor  have  the  defendants  complaint  becaoae 
they  were  not  compelled  to  do  so.  Whether 
the  defendants  could  in  the  trial  court,  if  they 
had  deemed  it  to  their  advantage,  have  had 
the  claims  of  all  the  creditors  adjusted,  the 
aggregate  liabilities  ascertained,  ana  the  total 
amount  the  defendants  could  be  called  upon 
to  pay  determined  and  apportioned  amons  the 
crwiitors,  we  need  not  decide.  They  did  lixA 
make  that  claim  in  the  court  below,  nor  do 
they  make  it  here.  In  our  opinion,  the  coart 
of  common  pleas  conmiitted  no  error  in  oyer- 
ruling  the  demurrers  to  the  petition,  nor  in  re- 
fusing the  instructions  requested  by  the  d^ 
fendants. 

Thejudgment  of  the  Circuit  Court  is  reverted, 
and  that  of  the  Court  of  Common  Pleas 
affirmed. 


Oallup  t.  Smith. 
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CONNECTICUT  SUPREME   COURT  OP  ERRORS. 


ren  A.  GALLUP,  Trustee  iu  Insolyency  of 
AlmoD  Bartlett, 

V. 

George  S.  SMITH. 

(W  Oonn.  864.) 

A  probate  Jadg«  dted  by  tlie  pro- 
«to  JvdM  of  Miotlier  district  to  act  in 

is  place,  who  acts  with  the  iiflBent  of  the  olerk* 
a  judge  de  /urs,  althoiiffh  the  statute  presorlbee 
lat  the  **clerk  of  the  oourt  shall  cite''  the  Judge 
I  SQOb  qpaes,  as  thatlprovlsion  Is  merely  directo- 


Tho  moot  ■atlslketorjr  and  oonoliudwo 

Mt  Of  the  questton  whether  or  not  the  provls- 
08  of  a  statute  are  mandatory  or  directory  is 
bether  the  prescribed  mode  of  action  Is  of  the 
senoe  of  the  thing  to  be  accomplished,  in  other 
^rds,  whether  it  relates  to  matters  material  or 
imateriai,  to  matterslof  convenience  or  of  sub- 
tDoe. 

£Fldoiioo  tbat  BO  witnoMoa  woro 
vom  or  hearing  liad  before  a  probate  Judge* 
stated  in  the  records  of  the,  probate  court,  is 
Rdminible. 

(September  liB,  1800.) 

PPEAL  by  defendant  from  a  Jadgment  of 
the  Court  of  Common  Pleas  for  New  Lon- 
County  in  favor  of  plaintiff  in  an  action 
Jght  to  recover  for  propQ|^  alleged  to  have 


been  taken  by  defendant,  and  which  was  a  part 
of  the  estate  of  which  plaintiff  had  been  ap- 
pointed trustee.    Aghj/Ced, 

The  facts  sufficiently  appear  in  the  opinion. 

Megan.  S.  I«tteas«  C.  F.  Thayor  and  O. 
E.  ParooaOt  for  appellant: 

A  plaintiff  who  sues  as  trustee  must  prove  a 
legal  appointment  to  such  office  when  his  right 
to  sue  in  that  capacity  is  put  in  issue;  and  he 
cannot  avail  himself  of  the  defaeto  doctrine  in 
aid  of  his  appointment  when  the  defective  title 
of  the  appointing  power  is  matter  of  public 
record,  or  when  he  has  set  the  appointing  power 
in  motion  for  his  own  advantage. 

PovierB  V.  Mulvey,  51  Conn.  488;  Mowry  v. 
HawkiTiM,  57  Conn.  468. 

The  Statute  provides  for  the  orffanization  of 
a  new  tribunal  when  the  probate  Judge  is  dis- 
qualified, which,  when  organized,  shall  have 
power  to  affect  the  rights  and  property  of  the 
citizen ;  and  such  a  power  can  only  be  ac- 
quired by  a  strict  compliance  with  statutory 
requirements.  This  makes  the  Statute  man- 
datory. 

People  V.  Sehermerhom,  19  Barb.  558. 

The  plaintiff  was  bound  to  know  the  law  rel- 
ative to  the  citation  of  the  foreisn  Judffe,  and 
also  that  notbinff  is  presumed  in  favor  of  courts 
of  limited  jurisdiction. 

OrieuKfld  v.  Mather,  6  Conn.  485. 


L— seotutec  tnhen  mandatory  and  wAen  diree- 

tory;  eofUtUutionai  prootoiorw. 
e  proTlsioiie  of  a  new  Constitution  are  manda' 
and  prohJlrftory  unless  by  direct  words  they 
leclared  to  be  otherwise.  Gal.  Const  art.  1,  •  2S. 
e  North  Oarolina  constitutional  proviaions  re- 
ing  the  forms  and  methods  to  be  observed  by 
General  Assembly  in  the  enactment  of  laws  are 
iatory,  and  not  merely  directory.  State  ▼. 
3rK)n,9BK.  C.OOQ. 

nnstitotlonal  provision  that  the  style  of  a  law 
he:  ''It  Is  enacted  by  the  General  Assembly 
)Ilow8,"— if  anything  mote  than  directory, 
ot  be  decreed  to  apply  to  that  species  of  enact- 
s  which  are  usually  denominated  Joint  reeolu- 
,  and  whiob  are  often  used  to  express  the  leg- 
re  will  in  oases  not  requiring  a  general  law. 
>  T.  Spra^ue,  108U.  &  A18, 96  L.  ed.  686. 
respect  to  the  impropriety  and  danger  of  ap- 
g  the  rules  of  Interpretation  as  to  directory 
isiona  of  statutes  to  the  interpretation  of  con- 
ional  proTJsIons,  see  Cooley,  Const.  Lim.  78, 
UDt  V.  State,  2S  Tex.  App.  8B6;  May  ▼.  Alee,  91 
M6;  Swann  ▼.  Buck,  40  Miss.  M6;  Seat  of  Ctov- 
ent  Oaae,  1  Wash.  Terr.  116;  State  ▼.  Patter- 


o  Conatw,  art.  8,  •  A,  providing  that  ''no  bill 
contain  more  than  one  subject,  which  shall  be 
ly  expressed  in  its  title,'*  relates  only  to  bills 
sir  progress  through  the  General  Assembly, 
is  directory  merely,  behig  a  rule  prescribed 
wt  body,  to  wtiioh  the  supervision  of  its  ob- 
aceisleft.  Well  v.  State,  46  Ohio  St.  46a 
Inre  by  the  AJattima  Code  CommiaslonerB  to 
porate  aD  of  the  Acts  of  the  1886-87  Session, 
iding  sections  of  the  Ck)de  of  1876,  into  the  Code 
A,  does  not  Invalidate  any  such  amending  Act 
ted,  as  the  requirement  upon  them  to  so  incor- 
te  such  amendments  was  only  directory. 
IT.  State,  86  Ate.  617. 

XnabHno  8tatuU$, 
Bbttng  Statutes  Impliedly  prohibit  any  other 
,R.A. 


than  the  statutory  mode  of  doing  the  acts  which 
they  authorise  to  be  done.  Yeaaie  v.  China,  60  Me. 
618:  Dalton  v.  Murphy,  80  Miss.  80;  Beltshoover  v. 
GoUings,  101  Pa.  »B;  Wendel  v.  Durbin,  86  Wis.  860. 

DtttiM  Imposed  by  titatute. 

Where  the  intent  of  the  Legislature  Is  not  to  de- 
volve a  mere  discretion,  but  to  impose  a  positive 
and  absolute  duty,  the  provisions  of  the  statute 
are  mandatory.  Rock  Island  Suprs.  >.  United 
States,  71  U.  S.  4  WaU.  440, 18  L.  ed.  4tt;  Hogan  v. 
Devlin,  8  Paly,  184. 

Where  a  duty  is  imposed  upon  officers  by  statute, 
whether  by  words  peremptory  or  merely  permis- 
sive, it  is  mandatory  in  favor  of  a  party  having  an 
absolute  interest  in  the  subject  matter.  Martin  v. 
Brooklyn,  1  HiU,  646. 

Where  the  salary  of  an  officer  is  declared  to  be  a 
county  charge  which  the  supervisors  shall  audit 
and  allow  the  provision  is  imperative  and  leaves 
them  no  discretion.    Morris  v.  People,  8  Denio,  881. 

So  where  work  is  required  by  a  municipal  char- 
ter to  be  done  by  contract.  Re  Manhattan  K.  Co.  8 
Cent.  Rep.  889, 108  N.  Y.  801;  Re  Emigrant  Indust  Sav. 
Bank,  76  N.  T.  888;  He  Merriam,  84  N.  Y.  606;  Ae 
Well,  88  N.  Y.  648;  Re  Lange,  86  N.  Y.  807. 

A  provision  requiring  publication  by  a  common 
council  of  the  passage  and  adoption  of  certain  reso- 
lutions two  days  prior  to  their  passage  in  a  pre- 
scribed manner  is  mandatory.  Re  Douglass,  46  N. 
Y.48. 

A  statute  which  nuikes  it  the  duty  of  supervisors 
to  raise  money  by  tax  for  county  buildings  is  man- 
datory.   Caswell  V.  Allen,  7  Johns.  63w 

Provisions  in  a  statute  imposing  conditions  pre- 
cedent to  the  right  of  a  municipal  corporation  to  in- 
cur a  debt  or  make  a  contract  are  mandatory. 
Bladen  v.  Philadelphia,  60  Pa.  464. 

Statutes  etmf  erring  new  righU  and  remedies. 
Statutes  providing  the  form  and  mode  of  exer- 
dslng  new  rights,  privileges  and  immunities  are 
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The  de  facto  dociriue,  like  that  of  estoppel  in 
pais,  is  one  of  protection  to  the  public  and  third 
persoDs  on  the  ground  of  public  policy,  and  it 
will  always  be  enforced  as  a  means  of  protec- 
tion; never  for  the  purpose  of  positive  gain. 

Totomend  Sav.  Bank  v.  Todd,  47  Conn.  190; 
Warner  Glofie  Go.  v.  Jennings,  58  Conn.  74. 
See  StaU  v.  Carroll,  88  Conn.  449;  Brown 
v.  aConnell,  88  Conn.  482;  Douglass  v.  Wick- 
wire,  19  Conn.  489;  Plymouifi  v.  Painter,  17 
Conn.  585;  Ratts  County  v.  Douglass,  105  U.  S. 
728,  26  L.  ed.  957;  Peoj^  v.  Collins,  7  Johns. 
549;  StaU  v.  BaUs,  86  Vt.  387;  Lyndon  v. 
Miller,  86  Vt.  829. 

An  officer  de  facto  cannot  take  advantage  of 
the  doctrine  himself. 

Courser  v.  Powers,  34  Vt.  517;  Qrace  v. 
Teague,  81  Me.  559. 

The  issue  required  plaintiff  to  prove  himself 
a  trustee  de  jure  at  the  time  this  action  was 
brought. 

Grace  v.  Teague,  supra;  Pooler  v.  Reed,  78 
Me.  129;  Andrews  v.  Portland,  4  New  Eng. 
Rep.  780.  79  Me.  484. 

The  jurisdiction  of  our  courts  of  probate 
may  be  questioned  in  a  collateral  proceeding, 
even  though  the  jurisdictional  fact«  appear  of 
record  to  have  been  found  by  the  court. 

The  court  cannot  acquire  it  by  deciding  that 
it  has  jurisdiction,  when  the  facts  necessary  to 
give  it  do  not  exist. 

Hawes,  Jurisdiction,  §  86;  Sears  v.  Terry, 
26  Conn.  281;  People's  Sav.  Banker.  Wilcox,  1 


New  Eng.  Rep.  818,  15  R.  I.  258;  Ortgori  t. 
Gregory,  1  New  Eng.  Rep.  796,  78  Me.  187; 
Gregory  v.  Sherman,  44  Conn.  471;  Pennofn 
V.  Neff,  95  U.  8.  714,  24  L.  ed.  565;  nrnputi 
V.  Whitman,  85  U.  8.  18  WalL  457,  21  L  ed. 
897. 

The  evidence  offered  would  have  proved  thit 
the  court  had  no  jurisdiction,  and  it  is  well  .set- 
tled that  the  judgment  of  a  court  acting  with- 
out authority  is  not  merely  voidable,  but  aW 
lutely  void. 

EllioU  V.  Piersol,  26  U.  8. 1  Pet.  828,  7  Led. 
164;  Wilcox  v.  Jackson,  88  U.  8.  18  Pa  4«, 
10  L.  ed.  264;  Hickey  v.  Stewart,  44  U.  S.  8 
How.  750, 11 L.  ed.  814;  Thompson  v.  Whitman 
mipra;  Ex  parte  Sawyer,  124  U.  8.  200,  31 L 
ed.  402. 

Messrs.  Brown  ft  Perkins  for  appellee. 

Loomisy  J.,  delivered  the  opinioD  of  the 
court: 

The  complainant,  as  trustee  of  the  insolvent 
estate  of  Almon  Bartlett,  seeks  to  recover,  for 
the  benefit  of  creditors,  the  value  of  certain  per- 
sonal property  belonging  to  the  insolvent's  es- 
tate, which,  it  is  alleged,  the  defendant  wmog- 
fully  took  and  converted  to  his  own  use. 

It  is  conceded  that  the  defendant,  baviof 
taken  the  property,  knowing  that  Bartlett  was  in 
failing  circumstance^  to  appl^  on  a  pre-exist- 
inff  debt  due  from  Bartlett  to  him,  cannoi  with- 
hold it  from  the  plaintiff  if  he  is  rightfullv  aci- 
ing  as  trustee.     The  defendant's  contentioQ  ii 


mandatory  and  must  be  subetantially  followed. 
Wheaton  v.  Peters,  83  U.  8.  8  Pet.  501,  8  L.  ed.  1055; 
JoUie  V.  Jaques,  1  Blatohf.  618;  Baker  v.  Taylor,  2 
Blatchf.  62;  Newton  v.  Ck)we,  4  Bin^.  294;  Avanzo  v. 
Mudie,  10  Exch.  203;  Brooks  v.  Cock,  3  Ad.  &  El.  141; 
Hendereon  v.  MazweU,  L.  R.  5  Cb.  Div.  802. 

So  statutes  providing  for  disposition  of  estates 
by  married  women  are  mandatory.  Armstrong  v. 
Boss,  20  N.  J.  Eq.  117;  Willard  v.  Eastham,  15  Gray, 
328;  2  Roper,  Husb.  and  W.  182;  Clancy,  Husb.  and 
W.  287;  2  Story,  Eq.  Jur.  66  1391, 1392. 

In  statutory  proceedinfrs  every  act  which  is  Ju- 
risdictional or  of  the  essence  of  the  proceeding  or 
prescribed  for  the  benefit  of  the  party  affected  is 
mandatory.  Weed  v.  Lyon,  1  Walk.  Ch.  77;  Thurs- 
ton V.  Prentiss,  1  Mich.  193;  Galpin  v.  Abbott,  6 
Mich.  17;  Re  Selby,  Id.  198;  Whitney  v.  Thomas,  23 
N.  Y.  281:  Re  Ford,  6  Lans.  92;  United  States  v.  Wyn- 
gall,  5  Hill,  16;  Olcott  v.  Fraader,  Id.  562;  Sharp  v. 
Speir,  4  Hill,  76;  Sharp  v.  Johnson,  Id.  92;  Htiscall  v. 
Madison  University,  8  Barb.  174;  O'Donnell  v.  Mc- 
Intyre,  37  Hun,  615;  Duanesburgh  v.  Jenkins,  46 
Barb.  294;  Wheeler  v.  Mills,  40  Barb.  644;  ReFolsom, 
2  Thomp.  &  C.  55. 

Where  a  statute  in  granting  a  new  power  pre- 
scribes how  it  shall  be  exercised,  it  can  lawfully  be 
exercised  in  no  other  way.  Best  v.  Gholson,  89  111. 
465;  Franklin  Glass  Co.  v.  White,  14  Mass.  286:  State 
V.  Cole,  2  McCord,  L.  117;  Head  v.  Providence  Ins. 
Co.  6  U.  8.  2  Cranch,  127,  2  L.  ed.  229. 

Under  the  maxim  exxyremsio  unixu  eet  exclusio  ol- 
terivs,  where  grants  of  power  'and  authority  have 
expressly  fixed  or  limited  the  time  with  reference 
to  essential  antecedent  acts,  all  other  time  is  ex- 
cluded.   Chllds  v.  Smith,  55  Barb.  45. 

When  a  statute  creates  a  right  and  declares  when 
It  may  be  exercised,  it  cannot  be  exercised  at  any 
other  time.  Dow  v.  Young  (Me.)  4  New  Eng.  Rep. 
603. 

Where  an  existing  right  or  privilege  is  to  be  ex- 
ercised only  in  a  prescribed  manner  the  mode  pre- 
scribed is  imperative.  Union  Bank  v.  Laird,  15  U. 
12  L.  R.  A. 


S.  2  Wheat.  390,  4  L.  ed.  289;  Stayton  v.  Hulimrs.?    i 
Ind.  144. 

The  provisions  of  the  Arkansas  statute  respect- 
ing the  sale  of  property  assigned  for  the  benefit  of 
creditors  are  mandatory,  and  not  dlrectorr.  Ja^ 
ray  v.  McGehee,  107  U.  8.  361,  27  L.  ed.  486.  S» 
French  v.  Edwards,  80  U.  8. 18  Wall.  50ft.  »  L  «L 
702. 

Provisions  in  a  Registry  Law  that  certain  coodi- 
tions  must  be  complied  with  before  a  vote  may  be  , 
received  at  an  annual  election  are  imperatrre.   j 
State  V.  Hilmantel.  21  Wla.  666;  State  v.  Stumpf.S 
Wis.  630;  Re  McDonough,  105  Pa.  488. 

1 
Grant  of  special  powers.  ] 

Special  powers  given  to  corporations,  to  comts  or  j 
officers  must  be  exercised  with  strict  adherence  ] 
to  the  directions  of  the  statute  giving  them.   <"b<*.  \ 
lar  Min.  Co.  v.  Wilson,  66  Cal.  874;  De«  Motnc*  r.  ; 
Gilchrist,  67  Iowa,  210;    Pensacola  v.  Reese.  90  Fta. 
437;  Chiids  v.  Smith,  65  Barb.  45;  Seymour  v.  Jad4  j 
2  N.  Y.  464;  Pittsburg  v.  Walter,  69  Pa.  366:  OortkiS 
V.  Winchester    Bldg.  &  A.  T.  Asso.  12  Busii.  V/k  j 
Becket  v.  Uniontown    Bldg.  St  Loan  Aa^o.  9^  ft>  ] 
211;  Workingmen's  Bldg.  &  Loan  Asbo.  v.  Coleintt» 
89  Pa.  428;  Cope  v.  Thames  Ha\>en  Dock  R  Oo-^j 
Exch.   841;  Frend   v.  Dennett,  4  a   B.   X.  S.  Sit  J 
Sutherland,  Stat.  Const.  580. 

Where  a  statutory  power  is  to  be  exercised  i 
preliminary  notice  to  persona  to  be  affected  is  re^ 
quired  the  provision  is  mandatory.  Lane  v.  BuriMV!^ 
Drain  Comrs.  39  Mich.  736;  Burnett  v.  Scully.  S^ 
Mich.  374:  Bennett  v.  Olney,  66  Mich.  684:  WettsT] 
V.  Potter,  18  Ohio  St.  86.  ^ 

Where  power  is  given  to  public  officers,  wb 
ever  public  or  individual  right  calls  for  Its  exe 
the  language  used,  though  permJasive  in  form,! 
in  fact  peremptory.    In  all  such  case*  it  is 
that  the  intent  of  the  Legislature  was  not  to  i 
volve  a  mere  discretion,  but  to  impose  a  positiK 
and  absolute  duty.    Rock  Island  County  v.  Vb 
States,71U.8.4iWalL43M8L.ed.41B.  SeeWood^ 
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that  the  plaintiflf  is  not  a  lawful  trustee  for  the 
alleged  reason  that  the  court  which  appointed 
hioT  was  illegally  constituted. 

The  facts  appear  from  the  records  of  the  pro- 
bate District  of  Montirille, which  were  admitted 
in  evidence  against  the  defendant's  objection, 
to  prove  that  the  plaintiff  was  a  lawful  trustee 
to  take  possession  of  the  property  of  Bartlett. 
These  records  showed  a  regular  petition  to  the 
court  by  Loren  H.  Qallup,  as  creditor  of  the  in- 
solvent, in  due  form  praying  for  the  appoint- 
ment of  a  trustee  to  take  possession  of  the 
property  of  Bartlett  for  the  benefit  of  his  credi- 
tors as  provided  by  statute,  and  an  order  of  no- 
tice by  the  court  thereon  fixing  the  date  of  hear- 
ing the  petition,  made  by  the  regular  judge  of 
the  probate  court.  But  before  the  day  appoint- 
ed by  the  court  for  the  hearing,  Comstock,  the 
regularly  appointed  judge,  had  been  consulted 
as  counsel  in  matters  growing  out  of  the  estate, 
and  he  thereupon  and  for  that  reason  declined 
to  act  further  in  the  matter,  and  pited  in  Judge 
A.  O.  Gallup,  the  lawful  probate  judge  of  the 
adjoining  district  of  Salem,  by  sending  him  a 
letter  signed  by  the  court  asking  him  to  act  as 
judge  of  the  Court  of  Probate  for  the  District 
of  Montville  in  the  matter, — all  of  which  was 
made  a  matter  of  record  and  signed  by  Com- 
stock, the  regular  judge.  The  judge  of  the 
adjoining  district,  in  obedience  to  the  citation, 
held  the  court  in  the  Montville  District  on  the 
day  appointed,  and  after  a  full  hearing  found 
the  allegations  of  the  petition  true,  and  that 


Bartlett  had  failed  to  satisfy  the  claim  of  the 
petitioning  creditor,  and  therefore  granted  the 
prayer  of  the  petition  and  decreed  Bartlett  in- 
solvent, and  appointed  the  plaintiff  trustee  in 
due  form,  and  he  proceeded  with  the  settlement 
of  the  estate. 

The  only  thing  relied  upon  by  the  defendant 
to  hivalidate  the  plaintiff's  appointment  as  trus- 
tee is  the  simple  fact  that  the  judge  of  the  ad- 
joining district  held  the  court  pursuant  to  a 
citation  by  the  judge  of  the  Montville  District^ 
rather  than  by  the  clerk.  It  is  found,  however, 
that  the  latter  was  present  during  all  the  pro- 
ceedings on  the  part  of  the  judge  so  cited  in, 
and  it  was  not  claimed  that  the  clerk  had  des- 
ignated any  other  judge  to  hold  the  court  or 
made  the  least  objection  to  any  of  the  proceed- 
ings. 

The  defendant  appeals  to  the  lauj^uage  of  the 
Statute  to  support  his  position,  which  provides 
that  "when  any  judge  of  probate  shall  decline 
or  be  disqualified  to  act  as  such  judge,  or  shall 
be  unable  to  discharge  his  duties,  or  when  the 
ofiice  of  judge  of  probate  in  any  district  shall 
become  vacant,  the  clerk  of  the  court  of  pro- 
bate of  the  district  in  which  such  disqualifica- 
tion, inability  or  vacancy  exists  .  .  .  shall  cite 
in  the  judge  of  probate  of  an  adjoining  dis- 
trict, etc." 

The  force  of  the  argument  in  behalf  of  the 
defendant  depends  entirely  upon  the  assump- 
tion that  the  above  Statute  is  mandatory  and 
not  directory  merely,  -and  that  therefore  the 


Shultis,  4  Hun,  809;  People  v.  Opsego  County  Suprs. 
61  N.  Y.  401. 

Authority  inferred  by  fftcUute. 

Authority  conferred  by  statutes  in  derogation  of 
the  common  law  munt  be  strictly  pursued.  Ramsay 
V.  Hommel,  68  Wis.  12;  Potts  v.  Cooley.  61  Wis.  855; 
Moeeley  v.  Tift,  4  Fla.  408.  See  note  to  Beeson  v. 
Busenbark  (Kan.)  10  L.  U.  A.  889. 

Provisions  fixing  or  prescribing-  the  mode  of  ex- 
ercising a  power  or  franchise  must  be  strictly  pur- 
sued. Head  v.  Armory,  6  U.  8. 2  Crangh,  127,  2  L.  ed. 
229. 

Negative  words  in  grantiDg  power  or  Jurisdiction 
cannot  be  directory.  Bladen  v.  Philadelphia,  00 
Pa.  464. 

And  afSrmatlve  words  in  a  statute  may  be  con- 
strued as  negative  of  what  is  not  afiSrmed.  Bryan 
V.  Sundberg,  5  Tex.  428;  Stradling  v.  Morgan,  Plowd. 
206;  Slade  v.  Drake,  Hob.  298. 

In  all  oases,  especially  in  courts  of  inferior  Juris- 
diction where  authority  to  proceed  is  conferred  by 
statute,  and  the  manner  of  obtaining  Jurisdiction 
is  so  prescribed,  and  where  one  may  be  devested  of 
his  estate  by  the  proceeding  thereunder,  such  pro- 
ceeding must  be  strictly  pursued.  CJorwin  v. 
Merritt,  3  Barb.  841;  Harrington  v.  People,  6  Barb. 
607;  CSohoes  County  v.  Goas,  13  Barb.  138;  People  v. 
Schermerhom,  19  Barb.  641;  People  v.  Brook- 
lyn Common  Council,  22  Barb.  405;  Morse  v. 
Williamson,  35  Barb.  472",  Bloom  v.  Burdick,  1 
Hill,  130:  Sherwood  v.  Keade,  7  HiU,  431:  Sharp 
v.  Spier,  4  Hill,  76;  Blx  parte  Albany  Common 
Council,  8  Cow.  858;  Barnard  v.  Viele,  21  Wend. 
80;  Atkins  v.  Klnnan,  20  Wend.  240;  Brisbane 
V.  Peabody,  3  How.  Pr.  109;  Denning  v.  Smith,  3 
Johns.  Ch.  832,  1  L.  ed.  687;  Sherman  v.  Dodge,  6 
Johns.  Ch.  107, 2  L.ed.  60;  Porter's  Dwar.  Stat.  224; 
Sutherland,  Stat  Cont.  587. 

The  words  *'^may,*''  "sTiatt"  and  "must." 
In  a  direction  to  a  public  body  in  a  matter  in 
which  the  public  have  an  interest,  as,  that  abridge 
12  L.  R.  A. 


may  be  maintained  by  the  county,  the  word  ♦*may" 
means  ''must.''  Newburgh  &  C.  Turnp.  Road  v. 
MilJer,  6  Johns.  Ch.  U3,  1 L.  ed.  1087;  Malcolm  v. 
Rogers,  5  Cow.  188;  Phelps  v.  Hawley,  52  N.  Y.  93; 
Spangler  v.  Jacoby,  14  111.  297;  Schuyler  County 
Suprs.  v.  People,  25  111.  161;  Sheckert  v.  East  Sagi- 
naw, 22  Mich.  104. 

A  statute  providing  that  a  tax  certificate  may  be 
of  a  certain  form,  the  word  "may"  was  held  equiv- 
alent to  ''shall"  and  is  mandatory.  Clark  v.  Schatz, 
24  Minn.  300;  Keller  v.  Houlihan,  32  Minn.  486;  Wil- 
berforoe.  Statute  Law,  204. 

When  a  statute  directs  the  performance  of  an 
act  for  the  promotion  of  Justice  or  the  public  good, 
if  it  is  necessary  to  secure  these  objects,  the  word 
"may"  will  be  construed  as  mandatory.  Juhnston 
V.  Pate,  95  N.  C.  68.  See  Rex  v.  Barlow,  2  Salk.  609; 
Coy  V.  Lyons  City  Council,  17  Iowa,  1:  Clark  County 
Justices  V.  Paris,  W.  &  T.  R.  Co.  11  B.  Mon.  143; 
Baltimore  v.  Marriott,  9  Md.  160;  State  v.  Harris,  17 
Ohio  St.  608;  New  York  v.  Furze,  3  Hill,  612;  Minor 
V.  Mechanics  Bank  of  Alexandria,  26  U.  S.  1  Pet.  46, 
7  L.  ed.  47;  Mason  v.  Pearson,  50  C  8.  9  How.  248; 
13  L.  ed.  125;  Rock  Island  County  Suprs.  v.  United 
States,  71 U.  S.  4  Wall.  436, 18  L.-  ed.  419;  Galena  v. 
United  States,  72  U.  S.  6  WalL  705, 18  L.  ed.  660. 

The  word  "shall"  or  "may"  when  used  in  a  stat- 
ute is  imperative  only  when  public  interest  or 
rights  are  concerned.  Maloom  v.  Rogers,  5  Cow. 
188. 

The  word  "may"  when  used  Instead  of  "shall,"  In 
a  statute  prescribing  the  duty  of  an  officer,  ordi- 
narily imports  a  duty  that  is  directory;  but  when 
the  public  interest  is  concerned,  or  the  rights  of 
third  persons  are  affected,  the  words  are  construed 
to  mean  the  same  thing.    Smith  v.  King,  14  Or.  10. 

"May"  means  "must"  in  all  oases  where  the 
Legislature  means  to  impose  a  positive  instead  of  a 
discretionary  power.  Minor  v.  Mechanics  Bank  of 
Alexandria,  26  U.  S.  1  Pet.  46,  7  L.  ed.  47.  See  note 
to  People  V.  Bloomington  Twp.  Highway  Comrs. 
(IU.)6L.R.  A.  162. 
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f>recise  mode  prescribed  must  be  pursued.  But 
f  we  apply  to  the  Statute  the  most  approved 
tests  established  by  high  authority  we  shall  see 
that  the  assumption  is  not  well  founded. 

In  the  first  place  the  provision  in  question 
contains  mere  matter  of  direction  and  there  are 
no  negative  words  importing  that  the  act  must 
be  done  by  the  clerk  rather  than  by  the  court. 
This  was  the  test  laid  down  in  Pearu  v.  Mor- 
rice,  2  Ad.  &  El.  96:  Rex  v.  8t.  Gregory,  Id.  99; 
Jtex  V.  Bipstoell,  8  Bam.  &  C.  466;  Stayton  v. 
Hulings,  7  Ind.  144,  and  in  Bladen  v.  PhUa- 
delphia,  60  Pa.  464. 

In  Peonle  v.  Cook,  14  Barb.  290,  which  was 
approved  by  the  Court  of  Appeals  in  8  N.  Y. 
67.  the  rule  was  laid  down  that  "statutes  di- 
recting the  mode  of  proceeding  by  public  offi- 
cers are  directory,  and  are  not  regarded  as  es- 
sential to  the  vaudity  of  the  proceedings  them- 
selves, unless  it  be  so  declared  in  the  statute." 

In  Veazie  v.  China,  50  Me.  518,  it  is  said: 
"Where  words  are  affirmative,  and  relate  to  the 
manner  in  which  power  or  Jurisdiction  vested 
in  a  public  officer  or  body  is  to  be  exercised, 
and  not  to  the  limits  of  the  power  or  jurisdic- 
tion itself,  tb^  may  and  often  have  been  con- 
strued to  be  directory." 

In  People  v.  8chermerhom,\^'B9xb.  558,  it  was 
held  that  "statutory  requisitions  are  deemed 
directory  when  they  relate  to  some  imma- 
terial matter,  where  compliance  is  a  matter  of 
convenience  rather  than  of  substance." 


Lord  Mansfield,  in  Rex  ▼.  Loxdak,  1  Bcir. 
445,  made  the  question  whether  a  stttuteibook) 
be  considered  mandatory  or  not  depend  npos 
"whether  that  which  was  directed  to  be  done 
was  or  was  not  of  the  essence  of  the  thiof  re- 
quired." A  similar  principle  was  sdofHra  in 
this  State  in  Thame*  Mfg.  Co.  ?.  Utknf, 
7  Conn.  550,  and  in  Colt  ▼.  Eixm,  12  Coon.  90, 
both  cases  relating  to  the  time  specified io  lUi- 
utes  for  the  performance  of  a  leqoired  let 
In  the  former  the  town  clerk  was  required  m- 
der  a  penalty  to  return  an  abstract  of  the  » 
sessment  list  of  the  town  to  the  comptroQerbf 
the  first  day  of  March.  In  the  latter  cue  adtj 
charter  required  that  a  certain  number  of  jur- 
ors should  be  chosen  on  the  first  Mondaj  (tf 
July,  and  they  were  not  chosen  nntil  tbeei^ 
day  of  August.  In  both  cases  it  was  held  Uat, 
as  there  was  nothing  to  indicate  that  the  enct 
time  specified  in  the  statute  was  esBeotkl,  it 
should  be  considered  merely  as  directory. 

All  the  rules  to  which  we  have  adverted  iie 
consistent  with  and  furnish  some  support  for 
the  position  that  ibe  Statute  under  cDDsiderEtiM 
is  merely  directory. 

It  is  of  course  difficult  to  lay  downafeoenl 
rule  to  determine  in  all  cases  when  the  pro- 
visions of  a  statute  are  merely  directory  and 
when  mandatory  or  imperative,  but.  of  all  tte 
rules  mentioned,  the  test  most  satisfactory  aid 
conclusive  is,  whether  the  prescribed  mode  of 
action  is  of  the  essence  of  the  thing  to  be  ac 


Whether  the  word  **may"  is  pei  missive  or  oblig- 
atory depends  upon  the  intent  and  object  of  the 
Leflrislature.  It  means  *^u8t"  when  third  persons 
or  the  public  have  an  interest  in  the  performance 
of  the  act  Rains  v.  Herrinfr,  68  Tex.  468,  citing 
Newburg  &  C.  Tump.  Hoad  v.  Miller,  6  Johns. 
Ch.  118,  1  L.  ed.  1097:  Malcom  v.  Rogers,  tupni; 
Sedgw.  Stat,  and  Const.  L.  489. 

Permlwtve  foords  in  ttatMte. 

Whether  words  when  used  in  a  statute  are  merely 
permissive  or  imperative  depends  on  the  intention 
as  disclosed  in  the  nature  of  tlie  act,  and  in  the 
context.  Minor  v.  Mechanics  Bank  of  Alexandria, 
96  U.  8. 1  Pet.  46,  7L.ed.47;  Lewis  v. State,  8 Head, 
127: 1  Kent,  Com.  468. 

Where  a  statute  confers  power  on  a  corporation 
to  be  exercised  for  the  public  good,  the  words 
'•power  and  authority*'  and  '^authorized  and  em- 
powered'* imply  duty  and  obligation  and  are  man- 
datory. Baltimore  v.  Marriott,  9  Md.  160;  Allegany 
County  Pub.  School  Comrs.  v.  Allegany  County,  80 
Md.  449:  People  v.  Herkimer  County  Suprs.  66  Barb. 
462;  Barnes  v.  Thompson,  2  Swan,  817. 

Permissive  words  in  respect  to  courts  or  officers 
are  imperative  in  those  cases  in  which  the  public 
or  individuals  have  a  right  that  the  power  so  con- 
ferred be  exercised.  Tiurver  v.  Tallapoorai  Comrs. 
Ct.  17  Ala.  527;  MitcheU  v.  Duncan,  7  Fla.  18;  Reg. 
V.  Adamson,  L.  R.  1 Q.  B.  Div.  201. 

They  will  be  construed  as  mandatory  for  the  pur- 
pose of  sustaining  and  enforcing  rights,  but  not  for 
creating  a  right  or  determining  its  character;  they 
are  peremptory  when  used  to  clothe  a  public  officer 
with  power  to  do  an  act  for  justice's  sake  or  which 
concerns  the  public  interests  or  rights  of  third 
persons.  Be  Banks,  28  Ala.  28;  Rex  v.  Barlow,  2 
8alk.609:  Johnston  v.  Pate,  96  N.  C.  68;  Sutherland, 
Stat.  Const.  607. 

But  statutes  which  are  permissive  in  form,  or 
which  declare  that  it  shall  be  lawful  to  do  or  pro- 
cure to  be  done  certain  things,  are  not  imperative. 
Sutherland,  Stat.  Const.  688,  citing  Minor  v.  Me- 
12  L.  R  A, 


chanics  Bank  of  Alexandria,  26  U.  8.  1  FecilTL 
ed.  47;  Julius  v.  Oxford,  L.  B.  6  App.  Cm.  flt 
Backwell's  Case,  1  Vem.  1JS2. 

Protection  of  penonai  and  jtroverty  rigMn 

Statutory  requirements  intended  for  the  prona- 
tion of  the  citizen  and  to  prevent  a  aaoriflce  of  Ml 
property  are  not  directory,  but  mandatory.  Iks 
power  of  the  officer  in  such  oases  is  limited  by  tit 
manner  and  conditions  prescribed  for  Its  exerdia 
French  v.  Bdwards,  80  U.  S.  18  Wall.  606,  20  L  d 
702.    See  Clark  v.  Crane,  6  Mich.  154. 

A  requirement  of  the  statute  can  never  be  dih 
pensed  with  as  directory  where  the  act  or  Iti  coto: 
sion  can  by  any  possibility  work  injury,  bowii^ 
slight,  to  anyone  affected  by  tt  Koch  v.  DiUM 
46  Miss.  247. 

Where  a  statutory  power  or  jurtodictkia  ^ 
granted,  whether  to  a  court  or  to  an  oAcer,  telM 
exercise  of  which  one  may  be  devested  of  his  pN» 
erty,  the  provisions  regulating  the  procedure  i|i 
mandatory  as  to  the  essential  acta.  Potter*!  D«iM 
Stat  224.  J 

So  every  material  requirement  of  the  Isvt  0 
condemning  private  property  must  be  strietiT^ 
served.  Kroop  v.  Forman,  81  Mich.  144;  BeoBetti| 
Olney,  66  Mich.  684;  People  v.  HiUsdale  *  C  Tn^ 
Co.  2  Johns.  192. 

Statutes  providing  for  oommftments  to  the « 
tody  of  state  lunatic  hospitals  are  to  be  strictly  i( 
lowed.  Leggate  v.  Clarit,  111  Mass.  a08t  Ch«»' 
Hathaway,  14  Blass.  282;  Leonard  v.  Leooeii.^ 
Pick.  280. 

What  the  law  requires  to  be  dune  for  the  prcm 
tion  of  the  taxpayer  is  mandatory.  Clark  v.  Oni 
«  Mich.  154;  Marsh  v.  Chesnut.  14  IIL  2Si(  Tocr^l 
Millbury,  21  Pick.  67;  Sibley  v.  Smith,  t  Mich.  I 

Under  provisions  in  a  statute  intended  farj 
protection  of  the  dtiaen,  and  to  prevent  a  i 
of  bis  property,  the  power  of  tbe  officer  is  1 
by  the  measure  and  conditions  preecrilwd  I 
exercise.    French  v.  Bdwards,  80  U.  8.  IS  Wdk^ 
20  L.  ed.  702.   See  generally  Walker  v. 
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plisbed,  or,  in  other  words,  whether  it  re- 
i  to  matter  material  or  immaterial— to  mat- 
>f  conrenieDce  or  of  substance, 
he  tbin^  to  be  accomplished  in  this  case 
to  obtam  a  probate  judge  from  some  dis- 
ad joining  Montville,  in  order  to  continue 
proceedings  legally  commenced  and  pend- 
in  the  Probate  Court  of  Montville.  To 
mplish  this  the  judee  of  the  adjoining  dis- 
sbould  be  informed  if  possible  by  some- 
directly  connected  with  the  court  in  the 
r  district,  of  the  exigency  that  bad  arisen, 
that  his  presence  and  official  assistance 
!  desired ;  but  whether  asked  to  attend  by 
»urt  or  by  the  clerk  of  the  court  would 
I  about  as  immaterial  as  whether  he  would 
one  road  or  another  or  one  vehicle  or  an- 
rto^et  there. 

lere  is.  however,  one  reason  urged  by  the 
idant  for  a  strict  compliance  with  the 
toiy  requisition  which  desenres  considera- 
for,  if  true,  we  would  be  unwillins'  to 
oance  the  Statute  merely  directory.  The 
•n  alleged  is,  that  the  clerk  was  mentioned 
ise  the  law  was  unwilling,  so  to  speak,  to 
a  disquaUfled  judge  with  the  selection  of 
ler  judge  (o  take  his  place.  There  would 
me  force  in  this  suggestion  if  thedisquali- 
ud^e  could  substitute  any  person  of  his 
choice;  but  the  choice  is  umited  by  law  to 
idges  of  the  adjoining  probate  districts— 
ily  qualified  public  officers,  elected  by 


the  people  of  their  respective  districts  to  per- 
form the  same  judicial  duties  that  are  required 
of  them  in  the  districts  to  which  they  may  be 
invited.  It  is  impossible  that  the  law  should 
apprehend  danger  to  be  guarded  aeainst  from 
a  choice  among  these  officials.  Should  there 
happen  to  be  in  a  given  case  a  personal  disquali- 
fication, such  an  one  would  of  course  be  set  aside 
upon  general  principles.  It  would  seem  im- 
possible that  injury  should  result  from  a  choice 
by  a  disqualified  judge,  when  he  cannot  choose 
any  but  qualified  juoges  to  try  the  case,  whom 
the  law  must  regard  as  equally  well  qualified. 

And  besides,  the  clerk  to  whom,  as  the  de- 
fendant contends,  the  law  has  exclusively  com- 
mitted the  selection,  might  also  have  a  personal 
interest  in  the  same  matter,  but  of  which, 
strangely  enough,  the  law  takes  no  account  at 
all.  as  it  would  if  it  was  so  scrupulously  guard- 
ing against  such  a  danger. 

If  the  purpose  of  the  law  in  the  case  under 
consideration  is  as  claimed,  our  statutes  in  an- 
alogous cases  are  all  strangely  defective  and 
inconsistent  By  section  673  of  the  General 
Statutes,  a  justice  of  the  peace,  disqualified  to 
try  a  case  t)efore  him,  can  designate  some  other 
justice  to  act  in  his  stead ;  ana  by  section  746 
of  the  Statutes,  when  a  judge  of  the  court  of 
common  pleas  is  unable  or  aisaualified  to  act, 
be  may  himself  call  in,  or  in  his  absence  the 
clerk  of  the  court  may  call  in,  another  judge. 
In  the  long  time  that  these  provisions  have 


1^  State  Auditor  v.  Jackson  County,  65  Ala. 
rheeler  v.  Chicago,  U  111.  106;  Shawnee  Gounty 
L  V.  Carter,  2  Kan.  115;  M^Donou^h  v.  Grav- 

La.  546;  O'Neal   v.  Virginia  ft  M.  R  Co. 

1:  Westhampton  v.  Searle,  127  Blass.  SOS;  Bird 
Una,  8a  Mich.  21;  Clark  v.  Crane,  tupra;  Flint 
IL  R.  Go.  V.  Auditor-GeneraU  41  Miofa.  685; 
r.  Jeraey  City,  85  N.  J.  L.  881;  Kelly  v.  Craig,  5 
L.  iflh  Magee  v.  Com.  46  Pa.  858;  Spear  v. 
8Tt.419. 

Tax  Lowe, 

iitory  pToylBions  regulatlnir  the  assessment 
vy  of  taxes  are  mandatory  wlien  their  object 
protection  of  the  taxpayer;  but  regulations 
ted  to  promote  dispatch,  method,  system  and 
mity  in  modes  of  prooeeding  are  merely 
iry.  1  Desty,  T^xn.  616. 
required  by  a  statute  to  make  a  tax  oharge- 
ne  conditions  precedent  and  must  be  strictly 
ted  with.  Hewesv.  Bei8,4DOal.265. 
ax  Iavb  provisions  for  the  levy  of  a  tax  are 
itlve^and  permissive  words  in  the  statute 
e  conatrued  as  commands,  and  performance 
duty  may  be  enforced.  Jones  v.  State,  17 
L;  Gooley,  Taxn.  28U  People  v.  Otsego  Coun- 
wa.  51  N.  Y.  401;  Indianapolis  v.  McAvoy,  86 
7. 

ct  providing  for  the  levy  of  a  tax  to  pay  the 

1  Indebtedness  of  a  city  is  imperative.    Ga- 

Untted  States,  78  U.  S.  5  WaU.  705, 18  L.  ed. 

oylfllon  requiring  notice  when  time  for  re- 
loa  from  tax  sale  will  expire  is  imperative. 
tyv.Hope,8Denio«5INklN.T.79;  Crugel-v 
Mty,  48  N.  Y.  107;  Westbrook  v.  WiUey,  47  N. 

I^rtnWcm  of  gtatuU^  tohen  directory, 
xmein  a  statute  is  directory  when  the  pro- 
I  oootain  mere  matter  of  direction,  and  no 
tKit  not  wheo  they  are  followed  by  words  of 
e  mohihttion.  Re  Cualck's  App.  10  L.  B.  A. 
F«L  458;  Pearse  v.  Morrioe,  8  Ad.  ft  EL  04. 
R,A. 


Some  cases  hold  that  whether  a  statute  is  direc- 
tory or  not  depends  upon  whether  the  act  shall  be 
done  in  a  particular  manner  or  time  and  not  other- 
wise (Stayton  v.  Hulings,  7  Ind.  144;  Rex  v.  St. 
Gregory,  8  Ad.  ft  Bl.  W);  but  this  rule  as  to  the  use 
or  non-use  of  aegatlve  words  is  by  no  means  gen- 
eral.   Dubuque  Diet.  Twp.  v.  Dubuque,  7  Iowa,  S84. 

A  law  which  directs  a  particular  act  to  be  per- 
formed, but  which  does  not  imperatively  command 
it,  as  a  condition  precedent  to  anything  further,  la 
directory  only.  See  generally  Wiley  v.  Floumoy, 
80  Ark.  600;  Milner  v.  Clarke,  61  Ala.  258;  State  Aud- 
itor V.  Jackson  County,  66  Ala.  148;  Keisey  v.  Ab- 
bott, 18  Cal.  600;  Adams  v.  Seymour,  80  Conn.  4QB; 
Silsbee  v.  Stookle,  44  Mich.  661:  People  v.  Auditor- 
General,  41  Mich.  88;  Bobey  v.  Huntsman,  38  Mo. 
601;  Life  Asso.  of  America  v.  St.  Louis  County 
Assessors,  40  Mo.  512;  MorriU  v.  Taylor,  6  Neb.  286; 
State  V.  Washoe  County  Comrs.  14  Nev.  140;  Young 
V.  Joelin,  18  B.  L  675;  Davis  v.  Fames,  26  Tex.  fSM; 
Lane  v.  James,  85  Y t.  481. 

The  provisions  of  a  law  which  are  merely  direc- 
tory are  not  to  be  construed  into  conditions  prece- 
dent.   Whitney  v.  Emmett,  1  Bald.  808. 

An  Act  of  Incorporation,  by  which  the  president 
and  directors  are  **em powered  and  directed  to  enter 
into  reasonable  agreements  with  the  proprietors  " 
of  the  land  to  be  used,  cannot  be  taken  as  manda- 
tory on  the  company,  but  contemplates  a  volun- 
tary agreement.  Binney  v.  Chesapeake  ft  O.  Canal 
Co.  83  U.  S.  8  Pet  201,  8  L.  ed.  017. 

Provisions  are  directory  where  they  relate  to 
some  immaterial  matter  not  of  the  essence  of  the 
thing  to  be  done,  and  where  a  departure  from  the 
statute  will  cause  no  injury  to  any  person  affected 
by  it.  McKune  v.  Weller,  11  Cal.  40;  Best  v.  Ghol- 
son,  80  111.  465;  Clark  v.  Crane,  6  Mich.  151;  Hurf ord 
V.  Omaha,  4  Neb.  886;  Marsh  v.  Cheenut,  14  Dl.  228; 
Norwegian  Street,  81  Pa.  848;  State  v.  Lean,  0 
Wis.  288. 

A  provision  requiring  a  surrogate  to  take  from 
appellant  a  bond  with  sureties  is  directory.  Bloom 
V.  Burdich,  1  Hill,  180.  , 
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been  in  operation  no  mischief  has  ever  been 
disclosed  calling  for  a  remedy,  and  we  do  not 
believe  the  provision  in  the  Probate  Law  under 
consideration  was  inserted  on  account  of  any 
evil  resulting  or  anticipated  from  allowing  one 
Judge  to  cite  in  another  to  act  in  his  stead . 
The  requirement  under  consideration  is  hot  a 
material  one  for  the  reason  alleged  and  no 
other  reason  has  been  suggested. 

Is  it,  then,  arbitrarily  prescribed  as  one  es- 
sential qualification  of  the  substituted  judge 
that  he  should  be  cited  in  in  a  particular  manner? 
What  virtue  can  there  be  in  the  mere  citation, 
other  than  to  signify  to  him  from  a  responsible 
source  that  he  is  wanted,  and  induce  him  to 
oome?  We  believe  the  prescribed  notice  or 
citatidn  is  a  mere  matter  of  convenience  and 
not  at  all  a  matter  of  substance. 

A  brief  history  of  our  legislation  on  this  sub- 
ject will  furnish  further  support  for  this  posi- 
tion. In  the  several  revisions  of  our  statutes, 
from  1831  to  1866  inclusive,  will  be  found  only 
a  general  provision  that  ''in  case  a  judj^  of 
probate  shall  be  disqualified,  the  judge  of  any 
adjoining  district  may  act  in  his  stead,"  with 
no  provision  whatever  for  citing  him  in — thus 
distinf^uishing  and  pointing  out  the  matter  of 
substance,  while  considerinj?  the  rest  so  imma- 
terial as  that  it  might  be  asLiely  left  to  the  mere 
discretion  of  the  judee  or  clerk  or  some  party 
interested  in  the  pending  litigation. 


The  requirement  under  consideration  (so  fir 
as  the  Revised  Statutes  are  concerned)  fint  ap- 
pears in  the  Revision  of  1875,  where  it  pr(^ 
ably  originated,  as  we  are  unable  to  find  h 
from  a  somewhat  hurried  examination  of  the 
Session  Laws  prior  to  that  time.  The  principal 
object  of  the  change,  we  think,  was  to  promote 
the  convenience  of  the  judge  to  be  cited,  and 
to  assure  him  that  the  call  to  act  came  from  t 
responsible  source  directly  connected  with  the 
court.  Under  the  present  law  no  duty  to  act 
will  be  imposed  on  the  judge  of  the  adjoining 
district  unless  he  shall  be  cited  in  in  the  man- 
ner prescribed,  but  he  may  waive  the  f ormalitT. 
and  if  he  does  so,  he  may  act  upon  less  fomal 
notice  with  the  consent  of  the  clerk  and  the 
court,  and  if  he  does  so,  his  acts  become  those 
of  a  judge  dejure,  and  no  one  has  a  right  to 
complain.  This  conclusion  renders  unneces- 
sary any  decision  of  the  interesting  questioia 
discussed  by  counsel  relative  to  the  application 
of  the  de  facto  doctrine. 

In  the  argument  before  this  court,  counsel  for 
the  defendant  objected  to  certain  amendments 
that  had  been  made  to  the  original  record  by 
the  acting  probate  judge,  and  aaked  this  conn 
to  hold,  as  matter  of  law.  that  the  alterations 
were  no  part  of  the  record.  If  such  a  question 
was  properly  before  us  it  would  be  obvioosij 
difiicult  to  comply  with  any  such  request,  bci 
it  will  suffice  to  say  -that  in  the  court  below  the 


A  provision  that  execution  against  a  married 
woman  shaU  direct  levy  and  collection  from  her 
separate  property,  and  not  otherwise,  is  directory 
only.    Thompson  v.  Sargent,  16  Abb.  Pr.  4S2. 

Mode  and  manner  of  doing  an  act. 

Where  the  provision  of  the  statute  is  the  essenoe 
of  the  thing  to  he  done,  and  by  which  Jurlfdiction 
is  obtained,  it  is  mandatory;  otherwise,  when  it  re- 
lates to  form  and  manner  after  Jurisdiction  ob- 
tained, and  is  incident  to  the  Jurisdiction,  It  is  di- 
rectory. Marchant  v.  Ijangworthy,  6  Hill,  046; 
Striker  v.  KeUy,  7  Hill,  9. 

A  statute  directing  the  mode  of  proceeding  is  di- 
rectory, and  not  to  be  regarded  as  eesential  to  the 
\*aiidity  of  the  proceedings  themselves,  unless  so 
declared  in  the  statute.  People  v.  Ckx)k,  8  N.  Y.  87, 
14  Barb.  290. 

Astatuterequirlngan  execution  sale  of  lands  to 
be  made  separately  in  lots  or  parcels,  and  not  in 
gross,  is  directory,  and  a  sale  in  gross  made  there- 
under is  voidable  only.  Cunningham  v.  Cassidy,  17 
N.  Y.  276. 

Where  a  statute  directs  a  thing  to  be  done  in  a 
certain  manner  it  implies  that  It  shall  not  be  done 
in  any  other  manner.    Dane,  Abr.  601,  583. 

Where  legislation  points  out  specifically  how  an 
act  is  to  be  done,  and  imposes  a  special  limitation, 
that  mode  must  be  strictly  pursued,  and  no  discre- 
tion can  be  indulged.  Hudson  v.  Jefferson  County 
Ct.  28  Ark.  360. 

As  when  a  statute  directs  that  a  public  record 
shall  be  kept  for  a  certain  purpose,  entries  to  be 
made  therein  in  a  certain  way,  entries  made  in  any 
manner  other  than  that  prescribed  are  unlawful. 
United  States  v.  O'Connor,  31  Fed.  Rep.  449. 

Provisiotis  in  statute  jUdng  time  for  doing  an  act. 

Statutes  fixing  the  time  for  the  doing  of  an  act 
are  considered  as  only  directory,  where  the  time  is 
not  fixed  for  the  purpose  of  giving  a  party  a  hear- 
ing or  for  some  other  important  purpose.  Fay  v. 
Wood,  8  West.  Rep.  835,  66  Mich.  890. 
12  L.  R.  A. 


Where  a  statute  directs  the  doing  of  a  tiling  in  • 
certain  time  without  any  negative  words  restratak^ 
ing  the  doing  of  it  afterwards,  the  proTisioii  as  to 
time  is  directory,  and  not  a  limitatioQ  of  authority. 
Fond  V.  Negus,  8  Mass.  232;  People  v.  Allen,  6  Wend. 
486;  People  v.  Peck,  11  Wend.  604;  People  v.  HoOcy. 
12  Wend.  481;  Re  Heath,  8  Hill,  42:  People  t.  Cook. 
14  Barb.  29U,  8  N.  Y.  67;  Barnes  v.  Bad«er,  41  Barb. 
96:  Mead  v.  Gale,  2  Denio,232;  Dawmn  r.  People,  II 
N.  Y.  899;  People  v.  Board  of  PoUoe,  46  Him.  2B6l 

In  such  case  where  no  injury  appears  to  have  re- 
sulted, the  fact  that  the  act  was  performed  after 
the  time  limited  will  not  render  it  invalid.  Peofite 
V.  Board  of  Police,  supra.  See  Re  Broadway  Wid- 
ening, 68  Barb.  579;  Witheril  v.  Moaher,  9  Hun.  432: 
People  V.  Wheeler,  18  Hun,  54D. 

Under  a  peremptory  statute  the  duty  mnat  be 
performed  at  the  time  specified,  while  under  a  di- 
rectory statute  while  it  should  be  performed  at  the 
time  specified  yet  it  may  be  valid  if  performed 
afterward.   Webster  v.  French,  12  UL  3Q& 

When  a  statute  specifies  the  time  within  whksh  a 
public  officer  is  to  perform  an  act  re^ardiiis  tha 
rights  and  duties  of  others  it  will  be  oonaklered  dl> 
rectory  unless  the  nature  of  the  act  or  the  tangroafa 
of  the  statute  shows  that  it  was  intended  as  a  lii^- 
tation  of  power.  People  v.  Allen,  6  Weod.  4St 
Jackson  v.  Young,  5  Cow.  209. 

Provisions  of  a  law  fixing  the  time  for  ind 
diate  steps,  after  Jurisdiction  acquired,  are  i 
tory.    United  States  Trust  Co.  y.  United  States  F. 
Ins.Co.  18N.  Y.  199. 

Where  a  statute  requires  an  official  act  to  be  ^taam 
by  a  griven  day,  for  a  public  purpose,  it  ieconflniHA 
as  merely  dUrectory.    Re  Heath,  8  Hill,  42. 

A  provision  limiting  the  time  for  a  referee  to  va>^ 
port  is  dhreotory.  Re  Empire  City  Bank,  18  N.  T.. 
200. 

A  provision  requiring  a  Judge  to  file  his  < 
in  writing  within  twenty  days  after  trial  ia  • 
tory.    Stewart  v.  Slater,  6  Duer,  84. 

A  statute  requiring  the  court  to  Umit  the  1 
the  sentence   of  a  convict  is  merely  dlrecaoaf^ 
Miller  V.  Flnkle,  1  Park.  Or.  Bep.  374. 
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finding  is  very  explicit  that  the  defendant's  ob- 
jection to  the  records  in  question  was  upon 
the  sole  ground  that  the  acting  judge  of  the 
probate  court  had  been  cited  m  to  hold  the 
court  by  the  judge  of  the  court,  instead  of  by 
the  clerk  as  requii-ed  by  the  literal  terms  of 
the  Statute,  so  that  this  was  the  only  question 
respecting  the  records  brought  before  us  for 
review. 

One  other  question  only,  raised  in  the  court 
below  and  decided  adversely  to  the  defendant, 
remains  for  our  consideration.  The  finding 
states  the  question  as  follows:  ''The  defend- 
ant also  offered  evidence  that  no  witnesses 
were  sworn  or  hearing  had  before  said  A.  O. 
Gallup"  (the  acting  judge)  ''on  Julv  80,  1889, 
as  stated  in  the  records  of  the  probate  court, 
to  which  the  plaintifiF  objected,  and  the  court 
excluded  said  evidence." 


The  facts  offered  to  be  proved  did  not  attack 
the  jurisdiction  of  the  court,  but  its  irregular 
mode  of  proceeding,  and  under  the  common- 
law  rule  the  records  of  the  probate  court  as  to 
all  material  facts  except  jurisdictional  ones, 
necessarily  made  a  part  of  it  and  upon  which 
the  judgment  depends,  import  absolute  verity. 
But  witnout  the  common  law,  the  prohibition 
contained  in  section  ^  of  the  General  Stat- 
utes, that  "no  order  or  decree  of  a  court  of 
probate  shall  be  attacked  collaterally  except 
for  fraud,  or  set  aside  save  by  api)eal,"  would 

Sreciude  the  defendant  from  offering  such  evi- 
ence. 

ITiere  was  no  error  in  thejudgment  complained 
of. 
In  this  opinion  the  other  Judges  concurred. 
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Constance  B.  PRICE 

Walter  J.  PRICE  et  al, 
(....N.  Y ) 

1.   No  dower  rl||fht  ezistalnfkTor  «>f  a 

^ronuui  whose  marriage  was  annulled  because 
the  husband  had  a  wife  living,  although  she  had 
not  been  heard  from  within  five  yean  before  the 
secoDd  marriage,  which  was  contracted  by  both 
parties  in  good  faith,  and  was  therefore  valid  un. 
der  2  Rev.  Stat.,  lao,  8  0,  until  its  nullity  was  pro- 
nounced by  a  court. 
2«  The  express  denial  of  dower  in  New 
York  statutes,  where  a  divorce  is  granted  for  the 
wife's  adultery,  does  not  by  implication  give 
dower  in  case  of  annulment  of  a  marriage  made 
in  good  faith,  because  the  husband  had  a  former 
wife  living. 

(April  n.  1891.) 

CROSS-APPEALS  from  Judgments  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  reversing  a  juagment  entered  in 
the  oflace  of  the  Clerk  of  New  York  County, 
upon  the  report  of  a  referee  dismissing  the  bill 
which  was  filed  to  secure  the  admeasurement 
of  dower  in  the  estate  of  Walter  W.  Price,  de- 
ceased, and  allowing  and  admeasuring  such 
dower.    Betermd. 

Statement  bv  FoUett,  Ch,  J.: 

Cross- appeals  from  an  interlocutory  and  final 
judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  award- 
ing dower  to  the  plalotiflP.  April  23,  1839, 
Walter  W.  Price  and  Susanna  Butler  inter- 
married in  England,  and  lived  together,  as 
husband  and  wife,  at  Birmiogham,  for  about 
one  year,  when  he  came  to  the  United  States, 
where  he  resided  until  his  death.  July  1,1805. 
Price  and  Constance  Bridget  Tallon,  the  plain- 
tiff in  this  action,  intermarried  at  the  City  of 
New  York,  and  lived  together  as  husband  and 


Note.— See  notes  to  Adams  v.  Storey  (111.)  11  L.  R. 
A.  7»1;  Oofls  V.  Froman  (Ky.)  8  L.  B.  A.  1(». 

12  L.  a  A. 


wife  until  July,  1871,  having  two  children 
born  unto  them,  who  survive.  In  May,  1878, 
Price  began  an  action  in  the  supreme  court  of 
this  State  to  have  his  last  marriage  annulled, 
on  the  ground  that  his  first  wife  was  then  liv- 
ing, which  resulted  in  a  judgment  entered 
April  15,  1874,  annulling  the  marriage.  The 
court  found  that  the  first  wife,  Susanna,  had 
absented  herself  from  her  husband  since  1848, 
had  not  been  heard  of  by  him  for  more 
than  fiveyears,  and  that  the  marriage  between 
Walter  "W.  Price  and  Constance  B.  Tallon  was 
contracted  in  good  faith,  believing  that  his 
former  wife  was  dead.  It  was  adjudged  that 
their  marriage  was  null  and  void,  but  ''only 
from  the  time  that  its  nullity  is  hereby  pro- 
nounced, to  wit,  from  and  after  the  date  of  this 
judgment.''  It  was  further  adjudged  that  the 
children  of  the  marriage  were  legitimate,  and 
entitled  to  succeed  in  the  same  manner  as  legiti- 
mate children  to  the  real  and  personal  estate  of 
the  father  and  mother,  or  either  of  them.  At  the 
date  of  the  entry  of  this  judgment  Walter  W. 
Price  owned  the  real  estate  described  in  the 
ioterlocutory  judgment  in  this  action,  about 
fourteen  acres  of  which  he  conveyed  in  July, 
1875,  to  Walter  J.  Price.  June  6,  1876,  Wal- 
ter W.  Price  died  seised  of  all  of  said  real 
estate  except  that  so  conveyed,  which  he  dis- 
posed of  by  will.  This  action  was  begun  by 
the  plaintifi!,  June  '7,  1880.  to  have  dower 
admeasured  in  the  real  estate  of  which  Walter 
W.  Price  was  seised  at  the  date  of  the  entry  of 
the  judgment  annulling  the  marriage.  The 
defendants  are  the  devisee,  grantees  and  mort- 
gagees of  the  devisees  of  Walter  W.  Price. 
They  set  up  in  their  answers,  among  other 
defenses,  (1)  that  the  marriage  was  null  and 
void,  and  had  been  so  adjudged;  (2)  that  Feb- 
ruary 25,  1874,  the  plaintiff  received  from 
Walter  W.  Price  a  sum  of  money  in  satisfac- 
tion of  all  claims  to  dower  in  his  property. 

Messrs.  Charles  Jones  and  Georg^e  H. 
Starr»  for  plaintiff: 

Dower  *'ls  a  title  inchoate  and  not  consum- 
mate till  the  death  of  the  husband,  but  it  is  an 
interest  which  attaches  on  the  land  as  soon  as 
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there  is  the  concurrence  of  marriage  and  sei- 
sin." 

4  Kent,  Com.  50. 

The  marriage  hetween  the  plaintiff  and  Wal- 
ter W.  Price  fi  valid. 

Valleau  v.  Valkau,  6  Paige,  207,  8  L.  ed. 
967;  White  v.  Love,  1  Redf.  876;  Oropsey  v. 
MeKinneif,  80  Barb.  47;  Griffin  v.  Banks,  24 
How.  Pr.  218;  Roderigas  v.  East  River  8av. 
ln»t  68  N.  Y.  460;  BratMr  v.  BotnerB,  1  Abb. 
App.  Dec.  214. 

The  supreme  court  has  held  that  a  widow  of 
such  a  marriage  is  entitled  to  dower  in  the  es- 
tate of  the  husband. 

Jane»  v.  ZoUer,  29  Hun,  551,  82  Hun,  280; 
Price  V.  Price,  83  Hun,  76;  Jonee  v.  Fleming, 
87  Hun,  227. 

The  marriage  of  the  plaintiflf  with  Walter 
W.  Price  being  valid,  and  she  being  his  lawful 
wife,  had  dowable  capacity,  and  her  dower 
right  or  title  was  an  interest  which  "  attached 
on  the  land  "  of  which  her  husband  was  seised 
durinff  the  coverture. 

4  Kent,  Com.  50;  Wait  v.  Wait,  4  N.  Y.  95; 
SteeU  V.  Ward,  80  Hun,  557. 

The  plaintiff  has  never  been  barred  or  de- 
vested of  the  dower  right  or  interest  which  at- 
tached to  the  lands  by  virtue  of  marriage  and 
seisin. 

The  statute  prescribes  the  cases  and  the  man- 
ner in  which  the  wife  may  be  barred  or  devested 
of  her  inchoate  right  of  dower  and  of  dower. 

1  Rev.  Stat,  title  8,  740. 

She  cannot  be  barred  or  devested  of  this  in- 
terest or  estate  in  any  other  way. 

Wait  V.  Wait,  supra;  People  v.  FcUter,  92  N. 
Y.  149. 

In  case  of  a  divorce  by  which  the  marriage 
was  dissolved,  dower  was  not  barred  or  devested 
unless  the  divorce  was  for  the  misconduct  of 
the  wife,  here  meaning  her  adultery. 

Schiffer  v.  Pruden,  64  N.  Y.  47. 

Mr,  James  R.  Marrin,  for  defendant 
Josephine  Little: 

A  divorce  at  common  law  avoided  the  mar- 
riage ab  initio.  "  It  was  equivalent  to  a  sen- 
tence of  nuUitv  under  our  Statute.  It  placed 
the  parties  in  the  same  relation  to  each  other  as 
though  there  had  been  no  marriage." 

Watt  V.  Wait,  4  N.  Y.  100;  2  Kent,  Com.  78; 
Williamion  v.  Parieien,  1  Johns.  Ch.  889, 1  L. 
ed.  182;  Fenton  v.  Beed,  4  Johns.  52. 

The  marriage  in  question  was  a  voidable 
marriage.  The  plaintiff  was  the  wife  of  Price 
de  facto  only.  Dower  attaches  to  such  a  mar- 
riage provided  it  exists  at  the  death  of  the  hus- 
band. 

4  Kent.  Com.  86;  Co.  Litt.  88  ^  82  o;  1  Bl. 
Com.  484,  note;  Bishop,  Mar.  and  Div.  §  57; 
Burger  v.  Bill,  1  Bradf.  876;  1  WiHiams,  Exrs. 
858;  1  Washb.  Real  Prop.  p.  198;  1  Scribner, 
Dower,  p.  109;   Wait  v.  Wait,  4  Barb.  202. 

The  divorce  in  the  case  at  bar  was  a  vinculo 
matrimonii. 

Such  a  divorce  "bars  the  claim  for  dower, 
for  to  entitle  the  parly  claiming  dower  she  must 
have  been  the  wife  at  the  death  of  the  hus- 
band." 

4  Kent, Com.  S  58,  54;  2  Bl.  Com.  180,  noU  a. 

The  Legislature  never  intended  to  give  the 
plaintiff  dower  in  the  lands  of  Price,  and  at 
the  same  time  deny  to  the  children  of  the  mar- 
riage the  right  to  inherit  the  same  property. 
12  L.  R.  A. 


Spicer  v.  dpieer,  16  Abb.  Pr.  N.  8. 112. 

Mr.  David  Willeoz,  with  Meam.  Bri*. 
tow,  Peet  ft  Opdyke«  for  defendants  Paine, 
F.  N.  Price  and  Dunne  and.  with  Mr.  Btmpktm 
Brown,  for  defendants  L.  M.  Price  and  the 
Glens' Falls  Ins.  Co.: 

Under  the  rules  of  the  common  law  this  at- 
tempted marriage  was  void. 

Jvilliameon  v.  Parisien,  1  Johna.  Ch.  308, 1 
L.  ed.  184;  Finn  v.  Finn,  62  How.  Pr.  88; 
Elliott  V.  Qurr,  2  PhiUim.  Eod.  16. 

A  second  marriage  in  the  lifetime  of  a  for- 
mer wife  is  also  prohibited  by  the  Statute. 

Rev.  Stat.  pt.  2,  chap.  8,  tlUe  1,  art.  1,  $  5; 
2  Edmonds,  SUt.  144;  Blonom  ▼.  Barrett,  37 
N.  Y.  484;  Appleton  v.  Warner,  51  Barb.  270; 
Peot)U  V.  Liecomb,  60  N.  Y.  559. 

At  common  law  a  voidable  marriage  amid 
not  be  attacked  collaterally  in  the  abeenoe  of  a 
decree  of  nullity;  but  if  its  nullity  was  adjudged 
during  the  lifetime  of  the  parties,  by  the  decree 
it  became  a  void  marriage,  and  was  therefore 
void  ab  initio. 

Jaques  v.  Public  Administrator,  1  Bradf.  499; 
Finn  v.  Finn,  62  How.  Pr.  86. 

The  marriage  in  this  case  was  voidable. 

VaUeau  v.  Valleau.  6  Paige,  207.  8  L.  ed.  957; 
Cropsey  v.  MeKinney,  80  Barb.  47;  WhiU  v. 
Lowe,  1  Redf.  876. 

It  is  impossible  that  a  contract  attempted  by 
persons  who  were  incapable  of  contracting, 
and  for  that  reason  adjudged  null,  can  never- 
theless be  a  valid  contract. 

2  Edmonds,  Stat.  144,  §  1. 

Without  qualification  of  any  sort,  the  Statr 
ute  expressly  provides  that  the  judgment  of 
nulb'ty  shall  be  evidence  of  the  myalidit^  of 
the  marriage,  and  this  court  has  several  times 
stated  that  such  is  its  effect. 

Keen's  Case,  7  Coke,  140;  AugAtiey.  Avgktie,, 
1  Phillim.  Eccl.  201;  Elliott  v.  Gurr,  2  Philtim. 
Eccl.  16;  Ptrry  v.  P^rry,  6  Paige,  507,  2  L.  ed. 
1006. 

In  such  cases  no  material  rights  could  exist 
on  either  side,  since  the  decree  adjudged  that 
a  lawful  marriage  had  never  existed. 

Be  Ensign's  Estate,  4  Cent  Rep.  876,  108 
N.  Y.  287;   Van  Cleqf  v.  Bums.  118  N.  Y.  5». 

The  claim  that  dower  arises  from  a  marriage 
which  is  void,  whether  by  reason  of  the  Stat- 
ute alone  or  by  reason  of  a  judgment  pro- 
nounced in  accordance  with  statutory  provis- 
ions, is  contrary  to  the  authoritiea. 

Cropsw  V.  Ogden,  11  N.  Y.  228;  Co.  Litt 
82a;  2  Bishop,  Mar.  and  Div.  ^^  690,  706; 
Keen's  Case,  supra;  1  Scribner,  Dower,  14i» 
subd.  19;  Valleau  v.  Valleau,  supra;  8pieer  t. 
apieer,  16  Abb.  Pr.  N.  S.  112;  Bird  ▼.  Bird,  1 
Lee,  Eng.  Eccl.  628;  Chaser,  Chase,  55  Me  21; 
Boddin^n  v.  Clariat,  L.  R.  22  Ch.  Div.  527. 

Ifr.  Frank  I«.  Hall,  vrith  Me$srs.  !>•  For- 
est ft  Weeks,  for  defendants,  the  Rector, 
etc.,  of  St  John  the  Evangelist's  Church. 

Messrs.  Ha^es  ft  Nortkrap  for  defend- 
ant Walter  J.  Price. 

FoUett,  Ch.  J.,  delivered  the  ofnnioD  of 
court: 

The  primary  question  underlying  this  case 
is  whether  when  a  wife  abeento  herself  frooa 
her  husband  for  five  successive  years  without 
being  known  by  him  to  be  living  within  that 
time,  and  he  contracts  a   second    marriage;. 
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which  is  annulled,  in  an  action  between  them, 
tiecause  the  flrat  wife  if  living,  such  second 
irife  is  entitled  to  dower  in  the  real  estate 
)wned  by  him  at  the  date  of  the  entry  of  the 
judgment  of  nullification.  In  this  State  the 
ight  to  dower  arises  out  of  the  rules  of  the 
x)mmon  law,  except  in  so  far  as  they  have 
)een  changed  by  our  statutes.  By  the  com- 
non  and  canon  law,  a  marriage  by  one  ha?- 
ng  a  spouse  liying  and  undivorced,  though 
he  spouse  bad  been  absent  and  believed  to  oe 
lead,  was  void  ab  initio,  and  the  person  con- 
racting  a  second  marriage  was  guilty  of  a 
elony.  1  Scribner,  Dower,  p.  115,  par.  5;  1 
».  Com.  486;  2  Steph.  Com.  11th  ed.  266;  2 
^nt.  Com.  79;  1  Bishop,  Mar.  and  Diy.  g  290. 
An  examination  of  the  legislation  on  the 
ubject  of  marriages  between  persons,  one  of 
rhom  has  a  spouse  living,  becomes  necessary 

0  enable  us  to  determine  whether  the  rule  of 
he  common  law  has  been  changed.  By  chap> 
er  2  of  the  first  year  of  James  II.,  it  was 
nacted  that  a  person  marrying  a  second  time, 
rhose  husband  or  wife  had  been  continually 
bsent  for  seven  years  immediately  preceding 
be  second  marriage,  and  not  known  by  such 
lerson  to  be  living  within  that  time,  should 
lot  be  guilty  of  bigamy.  The  rule  prescribed 
ly  this  statute  has  remained  the  law  of  Eng- 
uid  to  this  day.     4  Steph.  Com.  11th  ed.  90. 

A  statute  containing  the  same  provisions, 
bough  reducing  the  period  of  absence  to  five 
ears,  was  enacted  in  this  State,  February  7, 
788  (2  J.  &  S.  214),  which,  with  slight  mod- 
Icationa,  has  been  continued  in  force  to  the 
resent  time.  1  Rev.  Acts  1801,  122;  1  Rev. 
Aws  1818;  2  Rev.  Stat.  687;  Penal  Code, 
g  298,299. 

It  was  held  in  this  State  that  the  Statute 
onceming  bigamy  did  not  render  such  a  sec- 
Dd  marriage  valid.  Fenton  v.  Beed,  4  Johns. 
2;   WiUiammn  v.  Parigien,  1  Johns.  Ch.  889, 

L.  ed.  182.  And  such  is  the  rule  in  Eng- 
ind.  Shelf.  Mar.  and  Div.  89,  228,  280,  479. 
neb  was  the  condition  of  the  law  when  the 
leviaed  Statutes  of  this  State  were  enacted, 
Dd,  experience  having  proved  that  the  Stat- 
te  in  respect  to  bigamy  had  induced  the  con- 
iBction  of  second  marriages  by  persons  having 
muses  who  had  been  absent  for  five  vears, 
dd  believed  to  be  dead,  which  after  the  re- 
im  of  the  absent  husband  or  wife  were  found 
>  be  void  and  the  issue  illegitimate,  it  was,  for 
le  purpose  of  alleviating  some  of  these  con- 
fluences, enacted  (2  Rev.  Stat.  189):  "Sec.  5. 
10  second  or  other  subsequent  marriage  shall 
e  contracted  by  any  person,  durino;  the  life- 
me  of  any  former  husband  or  wife  of  such 
ersoo,  unless  .  .  .  and  ever^  marriage  con- 
act  in  violation  of  the  proviaons  of  tnis  see- 
on  shall,  except  in  the  case  provided  for  in 
le  next  section,  be  absolutely  void.     Sec.  6. 

1  any  person  whose  husband  or  wife  shidl 
sve  absented  himself  or  herself,  for  a  space  of 
ve  successive  years,  without  being  known  to 
ich  person  to  be  living  during  tbat  time,  shall 
larry  during  the  lifetime  of  such  absent  hus- 
ind  or  wife,  the  marriage  shall  be  void  only 
x»n  the  time  that  its  nullity  shall  be  pro- 
oanced  by  a  court  of  competent  authority." 
;  was  also  provided  (2  Rev.  Stat.  142):  *'Sec. 
).  The  chancellor  (supreme  court)  may,  by 

sentence  of  nullity,  declare  void  the  mar- 
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riage  contract  for  either  of  the  following 
causes,  existing  at  the  time  of  the  marriage: 
.  .  .  r2)  That  the  former  husband  or  wife  of 
one  01  the  parties  was  living,  and  that  the  mar- 
riage with  such  former  husband  and  wife  was 
then  in  force."  "Sec.  28.  When  it  shall  ap- 
pear and  be  so  decreed  that  such  second  mar- 
riage was  contracted  in  good  faith,  and  with 
the  full  belief  of  the  parties  that  the  former 
husband  or  wife  was  dead,  the  issue  of  such 
marriage,  bom  or  begotten  before  its  nullity 
be  declared,  shall  be  entitled  to  succeed,  in  the 
same  manner  as  legitimate  children,  to  the  real 
and  personal  estate  of  the  parent  who  at  the 
time  of  the  marriage  was  competent  to  con- 
tract, and  the  issue  so  entitled  shall  be  speci- 
fied in  the  sentence  of  nullity." 

By  these  provisions  such  marriages  ceased 
to  be  void,  and  became  voidable  and  subject 
to  be  annulled,  with  the  consequences  incident 
to  the  annullment  of  marriages  by  the  rules  of 
the  common  law,  except  in  so  far  as  they  were 
changed  by  the  above  sections  and  the  two 
hereinafter  quoted.  By  the  common  law,  nei- 
ther dower  nor  curtesy  arises  from  a  voidable 
marriage,  if  it  be  annulled  during  the  lifetime 
of  the  parties,  and,  when  annulled  by  the 
Judgment  of  a  competent  court,  they  are  in  the 
same  situation  in  respect  to  each  other,  and  to 
rights  in  the  property  of  each  other,  as  though 
a  marriage  had  never  been  entered  into,  and 
the  children  bom  of  it  are  illegitimate  unless 
legitimated  by  statute.  Aughtie  v.  Aughiie, 
1  Phillim.  Eccl.  201;  Cage  v.  Aeton,  1  Ld. 
Raym.  521;  1  Bishop,  Mar.  and  Div.  §§  116- 
118;  2  Bishop,  Mar.  and  Div.  g^  690.  712;  1 
Bishop,  Mar.  Women,  giS  247,  479,  482;  1 
Brightly,  Hush,  and  W.  7,  822;  2  Brightly, 
Husb.  and  W.  866;  1  Roper,  Hush,  and  W. 
882:  Stewart,  Mar.  and  Div.  §$  147,  429,  487. 

And,  in  the  absence  of  a  statute  saving  the 
right  to  dower,  the  dissolution  a  vinculo  of  a 
valid  marriage,  for  the  fault  of  either  party, 
bars  it.  Barrttt  v.  Failing,  111  U.  S.  628,  28 
L.  ed.  505;  Frampton  v.  Si^hens,  21  Ch.  Div. 
164;  14  Am.  &  Eng.  Encyclop.  Law,  587;  5 
Am.  &  Eng.  Encyclop.  Law,  921. 

It  is  contended  by  the  learned  counsel  for 
the  plaintiff  that  the  mle  of  the  common  law 
was  altered  by  the  sections  of  the  Revised 
Statutes  hereinbefore  set  forth,  and  by  the  two 
next  quot^,  which  are  the  only  ones  relied  on 
as  ejecting  a  change:  "Sec.  8.  In  case  of 
divorce  dissolving  the  marriage  contract  for 
the  misconduct  of  the  wife  she  shall  not 
be  endowed."  1  Rev.  Stat.  p.  741,  §  8. 
*Sec.  48.  A  wife  being  a  defendant  in  a 
suit  for  a  divorce  brought  by  her  hus- 
band, and  convicted  of  adultery,  shall  not  be 
entitled  to  dower  m  her  husband's  real  estate, 
or  any  part  thereof,  nor  to  any  distributive 
share  in  his  personal  estate."  2  Rev.  Stat.  146, 
g  48.  The  last  section  was  repealed  by  chap- 
ter 246,  Laws  1880,  after  it  had  been  made  a 
part  of  section  1760  of  the  Code  of  Civil  Pro- 
cedure. In  Wait  V.  Wait,  4  N.  Y.  95,  it  was 
held  that  a  judgment  dissolving  a  valid  mar- 
riage for  the  adultery  of  the  husband  did  not 
cut  off  the  wife's  inchoate  right  to  dower  in 
lands  of  which  he  was  at  the  date  of  the  judg- 
ment or  theretofore  had  been  seised,  and,  she 
having  survived,  dower  was  assigned.  The 
court  rested  its  decision  on  the  ground  that  the 
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sections  denying  a  wife's  right  to  dower,  when 
divorced  for  her  adultery,  by  fair  implication 
saved  it  when  a  divorce  was  granted  for  the 
adultery  of  the  husband.  The  learned  judge 
who  wrote  an  opinion  in  the  case  last  citeid 
seems  to  have  overlooked  Charruaud  v.  Char- 
rvaud,  1  N.  Y.  Legal  Obs.  184;  Ikw  v.  West, 
2  £dw.  Ch.  592,  6  L.  ed.  515,  and  Reynolds  v. 
Beynolds,  24,Wend.  193,  and  the  judgment  has 
not  escaped  criticism  (Moore  v.  Hegeman,  27 
Hun.  68,  affirmed,  92  N.  Y.  521;  2  Bishop,  Mar. 
and  Div.  §  706),  but  the  result  reached  bv  it  has 
been  latelv  confirmed  by  statute.  Code  Civil 
Proc.  §  1754. 

The  changes  effected  by  the  Revised  Stat- 
utes in  the  rights  of  parties  entering  in  good 
faith  into  a  marriage,  while  one  has  a  living 
and  undivorced  spouse  who  has  been  absent 
for  five  years,  and  not  known  to  be  living,  are: 
(1)  the  marriage  is  not  void  from  the  begin- 
ning, but  voidable;  (2)  when  judicially  an- 
nulled, it  is  only  void  from  the  date  of  the  judg- 
ment; (8)  when  so  annulled,  the  issue  may  he 
adjudged  entitled  to  succeed  to  the  estate  of 
the  parent  who  was  competent  to  marry,  in 
the  same  manner  as  legitimate  children;  (4)  it 
has  been  held  that,  while  such  a  marriage  re- 
mains unannulled,  the  cohabitation  of  the  par- 
ties is  not  adulterous  ( Valleau  v.  Valleau,  6 
Paige,  807, 8  L.  ed.  957);  also  that  the  survivor 
is  entitled  to  administration  ( White  v.  Lowe,  1 
Redf.  876),  and,  before  the  passage  of  the  Acts 
for  the  protection  of  married  women,  that  the 
husband  could  hold  and  transfer  the  personal 
property  of  the  wife.  Cropsey  v.  McKinney, 
80  Barb.  47. 

We  do  not  express  the  opinion  that  other 
changes  than  those  mentioned  have  not  been, 
wrought,  for  we  are  only  concerned  with  the 
claim  that  it  has  changed  the  common  law  in 
respect  to  the  right  of  a  wife  to  dower  under 
such  a  marriage  after  it  has  been  judiciallv  an- 
nulled. The  absence  of  a  husband  or  wife  for 
five  years,  unheard  of  during  that  time,  and 
who  is  believed  to  be  dead,  is  not  in  this  State 
a  cause  for  an  absolute  divorce.  The  effect  of 
a  judgment  annulling  a  marriage  upon  the 
right  of  a  wife  to  dower  has  never  been  deter- 
mined in  this  State  in  any  reported  case  except 
in  the  one  at  bar. 

In  Spicer  v.  Spicer,  16  Abb.  Pr.  N.  8.  112, 
the  second  marriage,  through  which  the  wife 
claimed  dower,  was  never  dissolved,  and  she 
survived  her  husband;  nevertheless  dower  was 
denied  her.  In  Jones  v.  ZoUer,  29  Hun,  551, 
82  Hun,  280  (S,  C.  sub  nom.  Jones  v.  Fleming 
87  Hun,  228),  reversed,  104  N.  Y.  418,6  Cent. 
Rep.  518,  the  second  marriage  had  not  been 
dissolved,  and  the  wife  survived  her  husband. 

In  Broiter  v.  Botters,  1  Abb.  App.  Dec.  214, 
and  Oriffln  v.  ^/iA»,  24  How.  Pr.  6l8,  reversed, 
87  N.  Y.  621,  the  voidable  marriages  considered 


remained  in  force  until  the  death  of  one  of  the 
spouses,  and  were  never  judicially  annulled. 

In  the  case  at  bar  the  learned  general  tenn 
rested  its  judgment  on  the  authority  of  Wait 
V.  Wait,  supra,  which  was  decided  upon  the 
ground  that  the  sections  above  quoted  pi^ 
served  the  wife's  inchoate  right  of  dower  in 
case  she  was  innocent  and  he  guilty;  but  in 
the  case  at  bar  it  was  found  and  aidjudged, 
in  the  action  wherein  the  marriage  was  an- 
nuU^,  that  both  parties  contracted  their  mnr- 
riage  in  good  faith,  believing  that  the  bus- 
band's  former  wife  was  dead,  which  judgment 
is  declared  by  the  statute  to  be  conclusive  be- 
tween them.    2  Rev.  Stat.  p.  144,  §  37. 

The  referee,  upon  the  trial  of  toe  issue  in 
this  action,  found,  and  the  general  term  af- 
firmed the  finding,  that  both  [MUlies  contracted 
their  marriage  in  good  faith.  But  we  do  not 
think  those  sections  (8  and  48)  relate  to  tbe 
rights  of  persons  whose  marriages  are  annulled, 
but  only  to  those  of  persons  divorced  for  adul- 
tery. There  now  is,  and  always  has  been,  t 
broad  distinction  made  by  the  common  Itw, 
and  in  the  statutes  of  this  State,  between  a^ 
tions  brought  to  annul  marriages  by  reason  of 
the  incapacity  of  the  parties  to  legally  con- 
tract them,  and  actions  brought  for  their  dis- 
solution by  reason  of  acts  committed  after 
their  due  and  legal  solemnization.  The  for- 
mer class  was  provided  for  by  article  2,  chap. 
8,  pt.  2,  Rev.  Stat.,  and  the  latter  by  the  third 
and  fourth  articles  of  the  same  chapter.  The 
same  distinction  is  still  preserved  by  tbe  Code 
of  Civil  Procedure.  Title  1.  chap.  15,  Code 
Civil  Proc.  Section  48.  above  quoted,  is  con- 
tained in  the  third  article,  which  relates  to  di- 
vorce a  vinculo  on  the  ground  of  adultery,  and 
has  no  application  to  actions  or  Judgments  an- 
nulling marriages  for  causes  existing  prior  to 
their  solemnization.  The  word  "misconduct,** 
in  the  eighth  section  (1  Rev.  Stat.  741).  has 
been  held  by  this  court  to  mean  "adultery** 
{Van  Cleafv.  Bums,  118  N.  Y.  549);  and  the 
section  is  not  applicable  to  this  class  of  actions. 
The  plaintiff  is  not  entitled  at  common  law, 
nor  under  the  statutes  of  this  State,  to  dower 
in  any  of  the  lands  described  in  her  complaint 
The  conclusion  reached  renders  it  unnecessanr 
to  consider  the  other  questions  raised  by  the 
defendants'  appeals,  or  those  presented  by  the 
appeal  taken  by  the  plaintiff. 

The  judgments  and  orders  reviewed  subss- 

rnt  to  the  judgment  entered  on  the  report  cf 
H,  Anderson,  referee,  reversed,  and  the  judg- 
ment entered  on  the  report  of  H.  H.  Anderson, 
referee,  on  the  9th  day  of  August^  1883,dismiU' 
ing  the  complaint  with  costs,  is  affirmed,  with 
costs  to  each  of  the  defendants  appearing  by 
separate  attorneys. 
All  concur. 
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election  and  not  as  part  of  the  res  gestae,  are  not 
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admissible  in  an  election  contest  to  show  Uielr 
disqualification. 

(April  11. 1801.) 

APPEAL  by  contestanU  from  a  judgment  of 
the  Circuit  Court  for  Cleveland  County. 
reversing  a  judgment  of  the  County  Court  m 
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favor  of  persons  contestiDg  the  declared  result 
of  an  election  held  for  the  purpose  of  having 
a  county  seat  chosen  for  Cleveland  County. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Me99r8.  U.  M.  Rose  and  O.  B.  Rose, with 
Mr.  6.  H.  Roiisseaa,  for  appellants : 

A  contested  election  for  county  seat  is  a  con- 
test of  all  the  voters  favorine  one  location 
against  all  those  favoring  the  otner.  The  par- 
ties being  too  numerous  to  be  all  brought  into 
court,  some  of  them  are  permitted  to  prosecute 
and  defend  for  the  whole,  but  any  citizen  of 
the  county  can  be  allowed  to  participate  in  the 
litigation. 

Story,  Eq.  PI.  §  97;  Pom.  Eq.  Jur.  §  a«0. 

In  such  cases,  those  appearing  in  the  suit  are 
trustees  for  the  benefit  of  those  who  are  Jointly 
interested  with  them.  The  admissions  of  a 
beneficiary,  or  of  the  real  party  in  interest,  may 
be  received  against  the  trustee,  or  the  person  in 
whose  name  the  suit  is  brought. 

Greenl.  Ev.  §  180;  Peoiu  v.  Petue,  27  N.  Y. 
59;  State  v.  (Hin,  23  Wis.  819;  French  v.  Lighty, 
9  Ind.  477;  PatUni  v.  Coatee,  41  Ark.  111. 

MeesTt,  Met  L.  Jones  and  W.  S.  Amis, 
for  appellees : 

In  an  election  held  under  the  Laws  of  Ar- 
kansas the  voter  cannot,  after  his  vote  has  been 
cast,  by  any  declaration  of  his,  change  the  re- 
sult found  by  the  Judges  of  election  founded 
upon  bis  vote,  and  proof  of  his  declarations  as 
to  bis  disqualifications  are  not  admissible. 

Pation  V.  Coates,  41  Ark.  112 ;  QiUeinnd  v. 
behuyler,  9  Kan.  581;  Beardstown  v.  Virginia, 
76  in.  46, 81  111.  549:  1  Qreenl.  Ev.  ^  124;  Beal 
V.  Bealy  79  Ind.  282;  McCrary,  Elections, 
§$  272,  378;  LiUle  v.  StaU,  75  Tex.  616;  Davie 
V.  State,  Id.  420. 

Huifhes,  J.y  delivered  the  opinion  of  the 
court  : 

This  is  an  appeal  from  a  judgment  of  the 
Circuit  Court  of  Cleveland  County  that  at  an 
election  held  on  the  17th  day  of  August,  1889, 
to  determine  whether  the  county  seat  of  that 
county  should  be  located  at  the  Town  of  Rison 
or  the  Town  of  Einssland  in  said  county. 
Rison  had  received  a  majority  of  the  legal 
votes  cast  at  said  election,  and  that  the  county 
seat  be  removed  to  said  Town  of  Rison  from 
the  former  countv-seat  location  at  Toledo,  and 
that  Rison  should  thereafter  be  the  county  seat 
of  said  county.  The  case  was  brought  to  the 
circuit  court  on  appeal  from  the  judgment  of 
the  county  court,  in  which,  upon  the  canvass 
of  votes  cast  at  the  election  by  the  clerk  of 
county  court,  and  the  filingof  his  certificate  in 
said  court  showing  that  Rison  had  received 
1,009  votes  and  Eingsland  1,002  votes,  the  ap- 
pellants and  others  gave  notice  that  they  would 
contest  the  election,  and  afterwards  filed  a 
written  notice  of  contest  setting  out  the  ground 
upon  which  they  Telied,upon  which  the  county 
court  made  orders  for  the  taking  of  depositions, 
and  set  the  cause  for  hearing.  This  was  before 
the  court  had  proceeded  to  Judgment,  and  thus 
appellants  became  parties  to  the  record,  and 
made  the  appellees  parties,  the  former  repre- 
senting Eingsland,  and  the  latter  Rison.  The 
ludffment  of  the  county  court  was  for  Eings- 
lana,  from  which  appellees  appealed  to  the  cir- 
cuit court,  where  a  trial  de  novo  was  had,  re- 
13  L.  R.  A. 


suiting  in  a  Judgment  for  Rison,  from  which 
this  appeal  was  taken.  It  will  be  observed  that 
there  was  no  independent  suit  to  contest  tha 
election  after  the  judgment  of  the  county  court 
was  rendered,  but  that  appellants  made  them- 
selves parties  in  the  interest  of  Ein^land,  and 
made  the  appellees  parties  in  the  interest  of 
Rison.  pending  the  determination  of  the  elec- 
tion bv  the  county  court,  and  before  any  Judg- 
ment had  been  rendered.  They  had  a  right  to 
become  parties,  and  appeal  from  the  Judgment  of 
the  county  court,  though  no  provision  has  been 
made  by  statute  for  an  appeal  in  such  a  case. 
McGuUough  v.  BlaekweU,  51  Ark.  159,  and  au- 
thorities cited.  It  is  contended  and  shown  by 
evidence  that  many  illegal  votes  were  cast  at  the 
election,  some  by  minors,  some  by  persons  con- 
victed of  infamous  crimes,  some  oy  nonresi- 
dents of  the  county  and  some  by  persons  who 
had  not  resided  long  enough  in  the  county  and 
townships  in  which  they  voted  to  become  legal 
voters. 

The  circuit  court  refused  the  following  dec- 
laration of  law,  aaked  for  by  appellants,  and 
gave  the  converse,  asked  for  by  the  appellees : 
*'  The  declarations  of  voters,  made  after  or  be- 
fore the  election,  showing  their  want  of  quali- 
fications to  vote,  so  far  as  age  and  residence  are 
concerned,  are  competent  and  legal  testimony 
to  show  that  such  voters  did  not  possess  such 
qualifications."  Exceptions  were  saved,  and  it 
is  insisted  here  that  this  is  the  law.  The  adju- 
dicated cases  on  this  Question  are  not  numer- 
ous, and  are  divided.  The  principal  cases  that 
hold  such  declarations  admissible  are  People  v. 
Pease,  27  N.  Y.  59;  Stale  v.  (Hin,  23  Wis.  319; 
People  V.  OieoU,  16  Mich.  283.  Among  those 
which  hold  such  evidence  inadmissible  are 
QiUeland  v.  Schuyler,  9  Ean,  582,  by  Judge 
Brewer;  Davie  v.  5tofe.  75  Tex.  420 ;  Bearde- 
tovm  v.  Virginia,  81  111.  542,— where  it  is  held 
that  "the  declarations  of  a  person  made  some 
time  after  having  voted  at  an  election,  admit- 
ting or  stating  facts  showing  that  he  was  not  a 
legal  voter,  are  iDadmissible  to  show  his  dis- 
qualification to  vote."  The  declarations  of  a 
voter  as  to  his  qualifications  may  be  so  con- 
temporaneous with  his  voting  as  to  be  part  of 
the  res  gesta,  and  as  such  competent  evidence. 
Ibid.;  PaUon  v.  (hates,  41  Ark.  117. 

Judge  McCrary,  in  his  work  on  Elections. 
§  448,  says  :  *  'The  English  authorities,  though 
not  entirely  uniform,  are  generally  in  favor  of 
admitting  such  declarations,  and,  perhaps,  the 
weight  of  authority  in  this  country  is  the  same 
way,  though  it  cannot  be  denied  that  the  ten- 
dency in  the  more  recent,  and  we  think  also 
the  better  considered,  cases  is  to  exclude  the 
evidence  as  hearsay." 

The  case  of  Peopie  v.  Pease,  stipra,  was 
decided  by  five  judges  against  three  dis- 
senting. The  case  of  People  v.  Ctcott, 
supra,  was  decided  by  an  equal  division  of 
the  judges.  Judge  Cooley  says  :  **  If  votes 
were  taken  viva  voce,  so  that  it  could  al- 
ways be  determined  with  absolute  certainty 
how  eveij  person  had  voted,  the  objection  to 
this  species  of  scrutiny  after  an  election  had 
been  held  would  not  be  very  formidable.  But 
when  secret  balloting  is  the  policy  of  the  law. 
and  none  is  at  liberty  to  inquire  how  any  elect- 
or has  voted,  except  as  ne  may  voluntarily 
have  waived  his  privilege,  and  where  conse- 
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quently  the  avenues  to  correct  information  con- 
cerning the  votes  cast  are  carefully  guarded 
against  judicial  explanation,  it  seems  exceed- 
ingly dangerous  to  permit  any  question  to  be 
raised  upon  this  subject."  Cooley,  Const. 
Lim.  p.  78V.  Such  declarations  of  a  voter  are 
not  admissible,  on  the  ground  that  they  are  in 
derogation  of  an  existing  right  of  the  voter, 
and  against  his  interest.  They  are  hearsay,  and 
their  admission  would  violate  a  sound  rule  of 
law,  and  also  a  sound  public  policy.  There 
was  no  error  in  the  circuit  court's  declaration 
of  the  law  in  this  behalf. 

TVe  have  reached  a  conclusion  in  the  case 
which  makes  it  unnecessary  to  discuss  or  de- 
termine the  other  questions  of  law  raised  upon 
the  trial,  and  presented  here  bv  the  bill  of  ex- 
ceptions. Of  the  persons  unoer  age  who  are 
said  to  have  voted  for  Rison  we  find  that  there 
are  nine  as  to  whom  the  evidence  does  not  show 
for  what  place  they  voted.  It  is  charged  that 
five  convicts,  whose  names  are  given,  voted  for 
Rison,  and  that  six  persons,  whose  names  are 
given,  voted  for  Rison  out  of  their  township. 
Again,  it  is  contended  that  two  persons  who 
had  not  been  in  the  State,  and  ten  who  had  not 
been  in  the  township  in  which  they  voted,  long 
enough  to  become  qualified  electors  voted  for 
Rison,  but  the  evidence  fails  to  show  how  any 
of  these  persons  voted.  It  is  insisted  that  a 
number  of  persons  who  had  not  been  residents 
of  the  county  long  enough  to  become  qualified 
voters  voted  for  Rison,  and  yet  no  evideoce  ap- 
pears showing  for  what  place  nine  of  these 
voted.  The  disqualification  as  voters  of  nine 
of  the  minors  included  in  the  above  was  shown 
only  by  their  admissions  made  after  the  elec- 
tion. Unqualified  persons,  voting  at  the  elec- 
tion, could  not  change  the  result,  unless  it  were 
shown  for  what  place  they  voted.  People  v. 
Oicott,  supra.  Ox  the  minors  who  are  said  to 
have  voted  for  Eingsland  we  find  no  evidence 


showing  for  what  place  four  of  them  voted. 
Of  those  who  are  said  to  have  voted  in  the 
wrong  township  for  Eingsland,  there  is  one  as 
to  whom  there  is  no  evidence  how  he  voted. 
All  of  the  above  have  been  excluded  in  the  es- 
timate we  make  of  the  vote,  under  the  rule 
laid  down  above.  We  have  estimated  that  the 
following  illegal  votes  were  cast  for  Rison  at 
the  election :  two  by  persons  under  twenty- 
one  years  of  age:  nine  by  persons  voting  in  the 
wrong  townships ;  three  by  persons  not  loog 
enough  in  the  State;  three  by  persons  who  were 
nonresidents  of  the  countv,— ic  all,  seventeeo. 
And  that  the  following  illegal  votes  were  cast 
at  the  election  for  ^ngsland :  four  b;^  per- 
sons under  age ;  ten  by  persons  voting  in  the 
wrong  townships ;  three  by  persons  convicted 
of  infamous  crimes  ;  four  bv  persons  who  did 
not  reside  in  the  county;  eight  by  persons  who 
had  not  resided  in  the  county  long  enough  to 
become  qualified  voters, — total,  twenty-nine. 

Deducting  from  the  1,009  votes  returned  for 
Rison,  17  illegal  votes  cast  for  Rison.  we  have 
992  legal  votes  for  Rison.  Deducting  from  tbe 
1,002  votes  returned  for  Eingsland  Uie  29  ille- 
gal votes  cast  for  Eingsland,  we  have  973  legal 
votes  for  Eingsland.  It  thus  appears  that 
there  was  a  majority  of  19  legal  votes  for 
Rison.  In  this  estimate  two  votes  are  counted 
about  whose  identity  there  might  have  been 
some  contest,  but  the  exclusion  of  these  could 
not  change  the  result.  In  the  view  we  hare 
taken  of  the  case,  it  is  unnecessary  to  consider 
the  exclusion  of  certain  depositions  offer^ 
at  the  trial  in  behalf  of  Rison,  or  to  consider 
the  offer  by  citizens  of  Eingsland,  made  be- 
fore the  election,  to  pav  $675  for  the  purpose 
of  building  a  high  school  for  colored  people 
at  Eingsland,  if  the  county  seat  should  be  lo- 
cated at  Eingsland. 

The  judgment  of  the  Circuit  Court  w  afirmeit 
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u. 

STATE  of  Texas,  ex  rel.  Gustavus  LACOUR 

(....Tex ) 

Aeitl>eiiof  theStateifl  not  Inelli^ble  to 
hold  olllee  in  the  county  of  bis  reeidenoe, 
because  he  moved  there  so  short  a  time  before 
election  that  he  cannot  vote,  where  neither  the 
Constitution  nor  statutes  provide  that  a  county 
officer  must  be  a  voter  in  the  county. 

(March  27. 18B1.) 


APPEAL  bv  defendant  from  a  Judgment  of 
the  District  Court  for  Liberty  Ck>unty,  in 
favor  of  relator  in  a  proceeding  to  oust  defend- 
ant from  the  office  of  tax  assessor.     ReverteiL 
The  facts  are  stated  in  the  opinion. 


R.  PerrymaA,  for  appellant: 
Q    having    prescribed   the 


Mr.  San 

The  Constitution 
qualifications  of  a  tax  assessbr-^that  he  shall 
reside  in  the  county  and  shall  keep  his  office  at 
such  place  as  may  be  required  by  law — neither 
the  Legislature  of  the  State  nor  any  of  the 


NOTK.— Stat€  dtixenOiip, 

A  citizen  of  the  United  States  residing  in  any 
State  of  the  Union  is  a  citizen  of  that  State.  Gas- 
sies  v.  Ballon,  81  U.  8.  6  Pet.  TBI,  8  L.  ed.  678; 
Butchers  Benev.  Asso.v.Cresoent  City  L.  S.L.  ft  S.H. 
Co.  ("  Slaughter  House  Osses''),  88  U.  8. 16  Wall.  88, 
21  L.  ed.  894;  Smith  v.  Moody,  86  Ind.299. 

He  is  entitled  to  all  the  rights  and  privileges  of  a 
citizen  of  that  State.  Hannon  v.  Hounihan,  86  Va. 
428. 

In  general  the  national  character  of  a  person  is  to 
be  decided  by  that  of  his  domioil.  See  note  to  War- 
ren V.  Board  of  Registration  (Mich.)  2  L.  U.  A.  208. 
12  L.  R.  A. 


In  order  to  effect  such  a  change  of  domidl  as 
constitutes  a  change  of  citizenship,  there  must  be 
actual  residence  in  the  place,  wfth  the  Intentioa 
that  it  is  to  be  a  principal  and  permanent  reri- 
denoe.    Morris  v.  Gilmer,  128  U.  S.  81&.  82  L.  ed.  680. 

Mere  intention  to  change  residence  does  not  con- 
stitute a  change.  There  must  be  added  thereto  the 
fact  of  living  in  the  new  place  for  some  period  of 
Ume.  Penfleld  v.  Chesapeake,  O.  &  a  W.  R.  Co.  2t 
Fed.  Rep.  484. 

EligiblUty  to  office.  See  naU»  to  State  v.  Peelle 
(Ind.)  8L.  R.  A.  228;  I>e  Turk  v.  Com.  (Pa.)  6  L.  R. 
A.  858. 


1891. 


Btbusoff  y.  State,  ex  ret.  Laoour. 


865 


courts  have  power  to  add  or  require  others  uot 
therein  prescribed. 

McCrary^  Elections,  2d  ed.  §  252.  p.  226. 

MnarB,  Home  A  Kleberg  for  appellee. 

Gaines*  J,^  delivered  the  opinion  of  the 
court: 

This  was  an  information  in  the  nature  of  a 
quo  warranto,  brought  in  the  name  of  the  State 
of  Texas  upon  the  relation  of  Gustavus  Lacour, 
for  the  purpose  of  removing  appellant  from 
the  office  of  tax  assessor  of  Liberty  County. 
The  appellant  was  chosen  to  that  office  at  the 
ffeneral  election  held  in  November,  1890,  and 
Uiereupon  qualified  and  entered  upon  the  dis- 
charge of  the  duties  of  the  place.  The  relator 
was  the  appellant's  predecessor  in  the  office. 
The  ground  upon  which  the  reversal  was 
sought  was  that  the  respondent  was  not  a  legal 
voter  in  the  county  at  the  time  either  of  his  elec- 
tion or  of  qualification,  and  that,  therefore,  he 
was  not  eligible  to  the  office.  The  facts  were 
that  the  appellant  had  been  a  resident  and  voter 
in  Liberty  County  for  many  years:  but  in 
Harcb,  1839.  be  removed  with  his  family  to 
the  City  of  Houston,  where  he  engaged  in  a 
mercantile  business.  In  June,  1890,  he  moved 
back  to  Liberty  County,  and  resumed  his  resi- 
dence. There  was  testimony  tending  to  show 
that  he  took  up  his  residence  in  Houston  for  a 
temporary  purpose,  and  that  it  was  never  his 
intention  to  abandon  permanently  his  home  in 
Liberty  County,  but  there  was  also  evidence 
tending  to  establish  the  contrary^conclusion. 
However,  the  Jury  found  that  he  "had  not 
lived  iu  the  coun^  six  months  prior  to  the 
election,"  etc.;  and  this  may,  for  the  purposes 
of  this  opinion,  be  assumed  to  be  a  finding  of 
the  issue  against  the  appellant,  and  the  estab- 
lishment of  the  fact  that  he  was  not  a  qualified 
voter  in  the  county  at  the  time  he  received  a 
majority  of  the  votes.  We  then  have  the 
question.  Did  the  fact  that  he  was  not  a  legal 
voter  in  the  county  render  him  ineligible  to  uie 
office  of  tax  assessor?  There  is  no  express 
provision  to  the  effect  that  the  tax  assessor  of 
a  county  must  be  a  voter  therein  either  in  our 
Constitution  or  laws,  and,  if  we  decide  such  to 
be  the  law,  we  must  hold  that  the  rule  results 
from  the  fundamental  principles  of  our  form 
of  government.  It  is  said  by  a  recent  text- 
vrriter:  "  Where  no  limitations  are  prescribed, 
the  right  to  bold  office  under  our  political  sys- 
tem is  an  implied  attribute  of  citizenship,  and 
is  presumed  to  be  co-extensive  with  that  of 
voting  at  an  election  held  for  the  purpose  of 
choosing  an  incumbent  for  the  office,  those, 
and  those  only,  who  are  competent  to  select 
Uie  officer  being  deemed  competent  also  to  hold 
the  office."  Mechem,  Pub.  Off.  §  67.  The 
cases  cited  in  support  of  this  doctrine  are  State 
y.  8mWi,  14  Wis.  665,  and  StaU  v.  Murray,  28 
Wis.  96.  These  cases  involved  the  question  of 
the  eligibility  of  an  alien  to  hold  office  under 
the  Constitution  and  laws  of  Wisconsin,  and 
the  decisions  were  that  citizens  of  the  State 
only  could  hold  office  under  the  State.  They 
are  not  authority,  in  any  sense,  for  tiie  propo- 
sition that  a  citizen  of  the  State  would  be  in- 
eligible to  office  because  for  the  time  being  he 
mi^ht  be  disqualified  b^  reason  of  a  change  of 
residence  from  voting  m  a  particular  county. 
A  similar  question  arose  in  State  v.  MeMUlen, 
12  L.  R.  A. 


28  Keb.  885,  and  there  the  court  held  that  the 
claimant  to  an  office  was  not  eli^ble  because 
at  the  time  of  the  election  he  had  not  become 
a  citizen  of  the  State.  In  the  opinion  in  that 
case  it  was  said  that,  in  the  absence  of  any  con- 
stitutional or  statutory  law  upon  the  subject, 
none  but  voters  are  qualified  to  hold  office. 
The  case,  however,  did  not  call  for  so  broad 
an  announcement.  In  Atchison  v.  Lueae,  83 
Ky.  451,  the  Court  of  Aiweals  of  Kentucky 
decided  that  a  women  could  not  hold  the  offiof 
of  ifliler,  but  placed  their  decisiou  upon  a  gen- 
eral construction  of  the  Constitution  of  the 
State,  and  not  upon  the  fact  that  none  but  male 
persons  were  given  the  right  to  vote. 

But  even  if  the  rule  announced  in  the  Ne- 
braska case  cited  above  be  sound  law,  we  do 
not  think  it  could  be  properly  applied  to  the 
case  before  us.  If  it  be  mvokea  to  sustain  a 
decision  that  none  but  the  citizens  of  a  State 
can  hold  offices  under  the  state  government, 
there  is  much  to  be  said  in  its  support.  But 
in  this  State,  when  a  candidate  at  an  election 
has  received  a  plurality  of  the  votes,  and  at  the 
same  time  been  debarred  of  the  right  to  vote 
upon  the  sole  ground  that  he  has  not  resided 
in  the  county  for  the  period  of  six  months  be- 
fore the  election,  we  think  the  reason  for  the 
rule  altogether  ceases.  It  follows,  we  think, 
that,  even  upon  the  principles  laid  down  in  the 
cases  first  cited,  the  appellant  should  be  held 
eligible  to  the  office  to  which  he  was  chosen. 
But  there  is  a  broader  view  of  this  question. 

In  Barker  v.  People,  8  Cow.  7u8,  the  chan- 
cellor who  declared  the  opinion  of  the  court 
said:  ''Eligibility  to  office  is  not  declared  as 
a  right  or  principle  by  any  express  terms  of 
the  Constitution,  but  it  results  as  a  just  deduc- 
tion from  the  express  powers  and  provisions  of 
the  system.  The  basis  of  the  principle  is  the 
absolute  liberty  of  the  electors  and  the  appoint- 
ing authorities  to  choose  and  appoint  any  per- 
son who  is  not  made  ineligible  by  the  Consti- 
tution. Eligibility  to  office,  therefore,  belongs, 
not  exclusively  or  specially  to  electors  enjoy- 
ing the  right  of  suffrage.  It  belongs  equally 
to  all  persons  whomsoever  not  excluded  by  tiie 
Constitution."  When  a  Constitution  has  been 
framed  which  contains  no  provision  defining 
in  terms  who  shall  be  eligible  to  office,  there  is 
strength  in  the  argument  that  the  intention  was 
to  confide  the  selection  to  the  untrammeled 
will  of  the  electors.  Experience  teaches  us 
that,  in  popular  elections,  those  only  are 
chosen  who  are  in  sympathy  with  the  people 
both  in  thought  and  aspiration;  and  that  no 
law  is  needed  to  secure  the  selection  of  those 
only  who  reside  in  the  county  or  district  in 
which  these  functions  are  to  be  performed. 
The  Constitution  of  1869  contained  the  provis- 
ion that  '*  no  person  shall  be  eligible  to  any 
office,  state,  county  or  municipal,  who  is  not 
a  registered  voter  in  the  State. '^  Art.  8,  §  14. 
The  omission  of  a  similar  article  in  our  present 
Constitution  is  not  without  significance.  But 
in  this  case  we  are  not  called  upon  to  decide 
whether  or  not  the  appellant  would  have  been 
eligible  to  the  office  of  tax  assessor  if  he  had 
not  been  a  citizen  of  the  State.  He  was  a 
citizen  of  the  State.  Did  the  fact  that  he  had 
changed  his  residence  so  short  a  time  before 
the  election  as  to  deprive  him  of  his  vote  at 
that  election  render  him  ineligible  to  the  office 
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of  governor  or  to  any  other  state  or  district 
office?  We  think  not,  and,  if  not,  we  see  no 
good  reason  why  he  should  he  held  ineligihie 
to  a  county  office.  The  demurrer  to  the  infor- 
mation should  have  heen  sustained. 

The  judgment  is  reversed,  and  here  rendered 
for  the  appellant. 


EMPIRE    MILLS,  Appt, 

9. 

ALSTON    GROCERY  CO.  et  al. 
(....Tex.  App.....) 

1.  The  law  of  comity  does  not  require 

that  a  mercantile  corporation  organized  under 
the  laws  of  another  State  shall  be  allowed  to  do 
business  in  Texas,  as  the  repeal,  in  1885,  of  a  stat- 
ute flrranting>  the  privilege  of  organiiiner  mer- 
cantile corporations  is  a  direct  prohibition  against 
the  operation  of  such  corporations  in  the  State. 

2.  A  person  Is  not  estopped  from  denyinsr 
that  a  so-called  corporation,  with  which  he  has 
■lade  a  contract,  is  in  fact  a  legal  corporation, 
and  from  claiming  that  the  stockholders  are  iodi- 
viduallj  liable  on  the  contract. 


8*   Stockholders  are  liable  mm 

on  contracts  of  a  corporation  which  tbey  have 
undertaken  to  form  for  a  certain  buainees.  un<l6r 
the  laws  of  another  State,  solely  because  a  cor- 
poration for  such  business  could  not  he  legiDy 
organisEed  in  the  State  where  it  was  to  be  carried 
on. 

(February  %,  ISei.) 

MOTION  by  appellees  for  a  reheario^  of  an 
appeal  from  a  judgment  of  the  County 
Court  for  Dallas  County  in  their  favor  in  an 
action  brought  to  render  them  liable  as  pert- 
nei-s  for  a  debt  which  they  had  contracted  aa  a 
corporation,  the  first  hearing  having  resulted 
in  a  reversal  of  the  ludgment.     Motion  deniei. 

The  facts  appear  in  the  opinion. 

Messrs.  Dickson  ft  Moroney  for  appel- 
lees, in  support  of  the  motion. 

Messrs,  McCormlck  ft  Spence  and  Wsl- 
ton.  Hill  ft  Walton  for  appellant,  contra. 

Daridson,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  sued  appellees  to  recover  ao  al- 
leged indebtedness.  Appellees  were  sued  as  t 
co-partnef  ship  firm,  composed  of  several  par- 


NOTB.— Orporotto/w;  individual  liobHHy  on  eon- 
tracts. 

Persons  who  enter  into  a  contract  in  the  name  of 
a  corporation  which  has  no  letral  existence  become 
individually  liable  thereunder.  Olenn  v.  Berg- 
mann,  2  West  Rep.  G67,  90  Mo.  App.  843:  Johnson 
V.  Corser,  34  Minn.  86B. 

To  shield  its  members  from  personal  liability  on 
its  contracts,  the  corporation  must  obtain  its  fran- 
chise in  grood  faith ;  it  cannot  become  Incorporated 
In  one  State  to  do  business  in  another.  In  such 
case  the  orgranization  may  be  inquired  into  collat- 
eraUy.    Booth  v.  Wonderly,  38  N.  J.  L.  3880. 

Yet  it  has  been  held  that  a  Connecticut  corpora- 
tion which  did  all  its  business  and  performed  all  ils 
corporate  acts  in  New  York,  except  holding  its 
elections,  did  not  thereby  lose  its  corporate  char- 
acter, nor  render  its  members  liable  as  co-partners. 
Merrick  v.  Van  Santvoord,  34  N.  Y.  208;  Dan  forth 
V.Penny,  3  Met.  564:  Second  Nat.  Bank  of  Cincin- 
nati V.  Hall,  36  Ohio  St.  188.  See  notes  to  Leigrhton  v. 
Campbell  (R.  I.)  9  L.  R.  A.  187;  Metropolitan  Elev. 
R.  Co.  V.  Kneeland  (N.  Y.)  8  L.  R.  A.  258;  McKensey 
V.  Edwards  (Ky.)  3  L.  R.  A.  307. 

Foreiffn  eorixyration;  law  of  comity. 

By  state  comity  the  rule  is  established  that  a  cor- 
poration organized  under  the  laws  of  a  State  may 
transact  business  beyond  the  borders  of  such  State. 
Its  residence  in  one  State  creates  no  insuperable 
objection  to  its  power  of  contracting  in  another. 
Bank  of  Augusta  v.  Earle,  38  U.  8. 13  Pet  521, 10  L. 
ed.  275:  Townsend  v.  Jemison,  50  U.  S.  9  How.  416, 
13  L.  ed.  108:  McDonogh  v.  Murdoch,  56  U.  S.  15 
How.  413, 14  L.  ed.  752;  MarshaU  v.  Baltimore  &  O. 
R.  Co.  57  U.  S.  16  How.  362, 14  L.  ed.  960:  Dred  Scott 
V.  Sandf  ord,  60  U.  8. 19  How.  594, 15  L.  ed.  779;  Home 
Ins.  Co.  V.  Morse,  87  U.  S.  20  WaU.  456, 22  L.  ed.  369; 
Fire  Asso.  of  Phila,  v.  New  York,  119  U.  S.  118, 30  L. 
ed.  846;  Mathews  v.  Springer,  2  Abb.  U.  8.  208;  Day 
V.  Newark  I.  R.  Mfg.  Co.  1  Blatohf.  638;  New  York 
Dry  Dock  v.  Hicks,  5  McLean,  115;  Farmers  L.  & 
T.  Co.  V.  McKinney,  6  McLean,  4;  Clarke  v.  New 
Jersey  Steam  Nav.  Co.  1  Story,  542;  Taylor  v.  Car- 
penter, 2  Woodb.  &  M.  15;  Ang.  &  A.  Priv.  Corp. 
S  273;  Taylor,  Priv.  Corp.  chap.  7,  pt.  5:  Wood's 
Field,  Priv.  Corp.  S  228;  Potter,  Corp.  S  10;  Mora- 
wetz,  Priv.  Corp.  M  360,  381. 

But  the  comity  of  States  does  not  extend  to  a 
^ .  R.  A. 


case  where  the  corporation  was  autborized  to  do 
business  anywhere  but  in  the  State  of  its  Incorpor- 
ation. Land  Grant  R.  k  T.  Co.  v.  Coffey  County 
Comrs.  6  Kan.  245;  Hill  v.  Beach,  12  N.  J.  Eq.31. 
See  notes  to  Boulware  v.  Davis  (Ala.)  0  L.  R.  A.  eOL- 
Pennypaoker  v.  Capital  Ins.  Co.  (Iowa)  8  L.  R.  A.  888; 
First  Nat.  Bank  of  Deadwood  v.  Ouatin-Minerrm 
Consol.  Min.  Co.  (Minn.)  6  L.  R.  A.  676. 

Persons  dsaling  with,  not  estopped  to  deny  iti*  incor- 
poration. 

The  general  rule,  that  one  who  contracts  with  a 
body  under  a  designation  which  implies  its  corpor- 
ate existence  recognizes  it  as  invested  with  the 
attributes  of  a  corporation,  and  is  estopped  from 
afterwiards  questioning  its  corporate  existence,  can- 
not be  denied.  But  the  rule  has  been  confined  to 
eases  where  the  corporation,  or  those  claiming 
under  the  corporation,  assert  some  rights  under 
the  contract.  Glenn  v.  Bergmann,  2  West.  Rep.  397, 
20  Mo.  App.  343. 

Illustrations  of  this  rule  are  found  in  the  cases  of 
Ohio  &  M.  R.  Co.  v.  McPherson,  35  Mo.  13:  Smith  v. 
Heldecker,  30  Mo.  157;  Kansas  City  Hotel  Co,  v. 
Harris,  51  Mo.  464;  Farmers  &  M.  Ins.  Co.  v.  Needles. 
52  Mo.  17;  National  Ins.  O).  v.  Bowman,  60  Mo.  2St 
and  Stoutimore  v.  Clark,  70  Mo.  471. 

The  propriety  of  applying  the  rule  t«  a  case 
where  a  party  makes  a  contract  with  a  body  be- 
lieving it  to  be  a  corporation,  when  in  fact  such 
body  is  no  corporation,  thereby  leaving  him  reme- 
diless to  enforce  his  contract  against  anyone,  baa 
been  expressly  denied.  Hurt  v.  Salisbury.  56  Mo. 
310,  313;  Glenn  v.  Bergmann,  supra ;  Richardson  v. 
PitU),  71  Mo.  128;  Heath  v.  Goslin,  80  Mo.  310. 

The  case  must  be  determined  by  the  simple  propo- 
sition whether  at  the  date  of  the  contract  defend- 
ants had  power  to  bind  anyone  but  themselves.  If 
they  had  not,  they  are  personally  liable,  on  tbe 
principle  which  makes  a  pretended  agent  liable 
whose  principal  had  no  existenoe  as  a  legal  entity. 
Blakely  v.  Bennecke,  60  Mo.  196;  Heath  v.  Ooatin, 
supra. 

If  a  party  who  contracts  with  a  corporatJon 
thereby  estops  himself,  when  sued  on  the  contract^ 
from  denying  the  power  of  the  corporation  to 
make  it,  the  principle  does  not  apply  when  a  cor- 
poration seeks  to  enforce  a  contract  as  assignee  ckf 
one  of  the  original  parties.  Wilks  v.  Georyia  Pao 
R.  Co.  79  Ala.  180. 
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ties,  whose  names  are  set  out  in  the  petition. 
The  partnerehip  was  denied  under  oath  by  all 
the  defendants.  By  first  supplemental  petition 
appellant  alleged  that  appellees  had  obtained  an 
Act  of  Incorporation  from  the  State  of  Iowa  for 
the  purpose  of  carrying  on  a  general  mercantile 
bosioess  in  this  State;  that  appellees  conducted 
a  mercantile  business  in  Dallas,  Tex.,  and 
nowhere  else;  that  said  business  began  in 
March,  1886,  and  continued  until  August  16, 
1887,  when  the  Company  dissolved,  and  Alston 
conninued  to  conduct  said  business  until  No- 
vember, 1887.  Appellant  further  alleged  ap- 
pellees filed  their  Act  of  incorporation  in  Iowa, 
"  purposely  to  evade  and  to  practice  a  fraud 
upon  the  laws  of  Texas;  that  the  laws  of  Texas 
prohibited,  and  did  not  permit  or  allow,  the 
formation  of  such  corporations,  at  the  time 
specified,  for  the  purposes  or  objects  intended 
by  defendant  Company,  and  for  the  business 
conducted  by  the  defendant  Company;  that  the 
same  was  contrary  to  the  public  policy,  and  in 
violation  of  the  laws  of  the  State  of  Texas;  and 
that  said  Act  of  incorporation  was  a  fraud  upon 
Texas,  and  was  procured  fraudulently  as  to 
both  States,  Iowa  and  Texas."  Appellees  filed 
a  general  demurrer  thereto,  which  was  sus- 
tained. They  also  filed  denials  of  partnership 
under  oath.  The  court  directed  a  verdict  to  be 
returned  against  appellant,  which  was  done, 
and  judgment  was  entered  accordingly.  Ap- 
pellant prosecuted  his  appeal  to  this  court,  and 
during  this  term  of  this  court  the  judgment  was 
reverb,  and  the  cause  remanded;  and  in  due 
time  appellees  filed  their  motion  for  rehearing, 
in  which  it  is  urged  that  the  court  erred  in  re- 
manding the  case,  and  sufirgested  that  the  re- 
hearing be  granted,  and  the  judgment  be  af- 
firmed. In  the  opinion  heretofore  rendered  this 
court  held  that  **  in  so  far  as  it  [the  Act  of  in- 
corporation of  appellee  Company]  was  intended 
to  operate  in  this  State,  it  is  absolutely  void, and 
that  in  conducting  said  business  appellees  were 
in  fact  and  in  law  co-partners,  and  not  a  cor- 
poration, and  that  the  court  erred  in  rendering 
judgment  for  appellees."  In  this  motion  for 
rehearing  appellees  contend  that,  by  a  rule  of 
comity,  a  corporation  organized  in  one  State  is 
permitted  to  transact  business  in  other  States, 
"unless  such  rule  of  comity  is  expressly  re- 
pealed; "  and  that  '*  this  repeal  will  not  be  im- 
plied from  the  fact  that,  in  the  State  where  such 
corporation  seeks  to  do  business,  a  corporation 
for  like  purposes  could  not  be  organized; "  and 
virtuallj  that  the  power  of  a  State  to  **  repeal 
ihis  general  rule  of  comity  does  not  extend  to 
foreign  corporations,"  etc.  If  appellee  be  cor- 
rect, then  the  rule  of  comity  would  be  superior 
to  the  statutory  provisions  of  the  State  where 
the  corporation  was  seeking  to  do  business. 
Appellee  states  his  proposition  in  advance  of 
uid  beyond  what  we  understand  the  law  to  be. 
"A  corporation  is  the  creature  of  a  statute  im- 
mediately creating  it,  or  authorizing  proceed- 
ings for  Us  organization."  "  The  powers  of  a 
Dorporation,  under  statutes,  are  such,  and  such 
tmly,  as  the  statutes  confer."  Sutherland,  Stat. 
Const.  S  883;  Morawetz,  Priv.  Corp.  §  4,  and 
notes;  4  Am.  &  Eng.  Encyclop.  Law,  p.  206, 
&nd  not^8,  and  collated  authorities  on  pages 
306-209.  All  the  authorities  on  the  subject 
igree  that  such  is  the  law.  Again,  it  may  be 
said  in  this  connection  that  *' it  is  a  fundamen- 
12  L.  R.  A. 


tal  principle  that  the  laws  of  a  State  can  have 
no  binding  force,  proprio  vigor e,  outside  of  the 
territorial  limits  and  jurisdiction  of  the  State 
enacting  them."  Morawetz,  Priv.  Corp.  1st 
ed.  §  500;  Story,  Confl.  L.  ^  7;  Sedgw.  Stat, 
and  Const.  L.  69.  "  Hence  it  follows  that  a 
State  cannot  grant  to  any  person  the  right  to 
exercise  a  franchise  in  a  foreign  State  or  coun- 
try; for  a  franchise  is  the  result  of  a  law  au- 
thorizing particular  individuals  to  do  acts  or 
enjoy  immunities  which  are  not  allowed  to  the 
community  at  large."  Same  authority.  See 
also  Morawetz,  Priv.  Corp.  §  536. 

'*  A  grant  of  corporate  existence  is  a  grant  of 
special  privileges  to  the  corporators,  enabling 
them  to  act  for  certain  designated  purposes  as 
a  single  individual,  and  exempting  them  (unless 
otherwise  provided)  from  individual  liability. 
The  corporation,  being  the  mere  creation  of 
local  law,  can  have  no  legal  existence  beyond 
the  limits  of  the  sovereignty  where  created.  It 
must  dwell  in  the  place  of  its  creation,  and  can- 
not migrate  to  another  sovereignty.  The  re- 
cognition of  its  existence  even  by  other  States, 
and  the  enforcement  of  its  contracts  made 
therein,  depend  purely  upon  the  comity  of  those 
States."  Morawetz,  Priv.  Corp.  Ist  ed.  §  500; 
Bank. of  Augusta  v.  EarU,  88  U.  S.  18Pet.>58vS. 
10  L.  ed.  807;  Runyan  v.  Coster,  89  U.  S.  14 
Pet.  129,  130,  10  L.  ed.  386:  Land  Grant  R.  4: 
T.  Co.  V.  Coffey  County  Oomrs.  6  Kan.  252; 
Thompson  v.  Waters,  25  Mich.  221;  Baltimore 
&  0.  R.  Co.  V.  Glenn,  28  Md.  287;  franco- 
Texan  Land  Co.  v.  Ixiigle,  59  Tex.  339;  Wright 
V.  Bundy,  11  Ind.  398;  Miller  v.  Eiter,  27  Me. 
509;  M&rHck  v.  Van  Santroord,  34  N.  Y.  208, 
220;  MeCall  v.  Byrarn  Mfg.  Co.  6  Conn.  428. 
435,  note  a;  Pavl  v.  Virginia,  75  U.  S.  8 
Wall.  181,  19  L.  ed.  360;  Smith  v.  Altord,  63 
Barb.  423. 

The  rule  of  comity  is  entirely  in  subjection 
to  the  sovereign  will  of  the  State,  and  can  only 
exist  by  permission  of  the  State  in  which  k  is 
sought  to  employ  it.  A  corporation  has  no 
implied  authority  to  do  any  act  in  a  foreign 
State  which  is  not  permitted  by  the  laws  of  the 
latter  to  individuals  generally.  Morawetz. 
Priv.  Corp.  1st  ed.  tt  505,"  and  note  1.  Speaking 
of  the  limit  of  the  rule  of  comity,  the  same  au- 
thor says:  *'  By  the  common  law,  the  right  of 
acting  m  a  corporate  capacity  is  not  accorded 
freely  and  without  conditions  to  everyone,  but 
must  be  derived  from  an  Act  of  the  I^egislature. 
It  is  evident  that  there  are  reasons  of  public 
policy  underlying  this  restriction,  and  it  cannot 
be  assumed  that  its  effect  may  be  nullified  by 
the  comity  extended  towards  foreign  States. 
To  obtain  a  charter  for  the  purpose  of  evading 
the  laws  of  a  foreign  State,  under  cover  of  the 
rule  of  comity,  would  be  a  fraud  upon  the  State 
granting  the  charter;  and  to  attempt  to  act 
under  such  charter  in  the  foreign  State  would 
be  a  fraud  upon  the  latter."  Morawetz,  Priv. 
Corp.  Ist  ed.  §  508.  Comity  was  never  ac 
corded  for  the  purpose  of  giving  any  State  an 
unlimited  power  to  dispose  of  the  francliise  of 
acting  in  a  corporate  capacity  in  other  States, 
or  to  "spawn  corporations"  for  that  purpose. 
Land  Grant  R.  d  T.  Co.  v.  Coffey  County 
Comrs.  6  Kan.  254.  No  rule  of  comity  will 
allow  one  State  to  charter  corporations  to  op- 
erate in  another  State,  unless  there  is  willing- 
ness on  the  part  of  the  foreign  State  that  it 
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been  in  operation  no  mischief  has  ever  been 
disclosed  calling  for  a  remedy,  and  we  do  not 
believe  the  provision  in  the  Probate  Law  under 
consideration  was  inserted  on  account  of  any 
evil  resulting  or  anticipated  from  allowing  one 
judge  to  cite  in  another  to  act  in  his  stead. 
The  requirement  under  consideration  is  hot  a 
material  one  for  the  reason  aUeged  and  no 
other  reason  has  been  suggested. 

Is  it,  then,  arbitrarily  prescribed  as  one  es- 
sential qualification  of  the  substituted  judge 
that  he  should  be  cited  in  in  a  particular  manner? 
What  virtue  can  there  be  in  the  mere  citation, 
other  than  to  signify  to  him  from  a  responsible 
source  that  he  is  wanted,  and  induce  him  to 
come?  We  believe  the  prescribed  notice  or 
citatidn  is  a  mere  matter  of  convenience  and 
not  at  all  a  matter  of  substance. 

A  brief  history  of  our  legislation  on  this  sub- 
ject will  furnish  further  support  for  this  posi- 
tion. In  the  several  revisions  of  our  statutes, 
from  1831  to  1866  inclusive,  will  be  found  only 
a  general  provision  that  "in  case  a  judee  of 
probate  shall  be  disqualified,  the  judge  of  any 
adjoining  district  may  act  in  his  stead,"  with 
no  provision  whatever  for  citing  him  in — thus 
distinguishing  and  pointing  out  the  matter  of 
substance,  while  considerinj?  the  rest  so  imma- 
terial as  that  it  might  be  sa^lv  left  to  the  mere 
discretion  of  the  judse  or  clerk  or  some  party 
interested  in  the  pending  litigation. 


The  requirement  under  consideration  (so  far 
as  the  Revised  Statutes  are  concerned)  first  ap- 
pears in  the  Revision  of  1876,  where  it  prob- 
ably originated,  as  we  are  unable  to  find  it 
from  a  somewhat  hurried  examination  of  the 
Session  Laws  prior  to  that  time.  The  principal 
object  of  the  change,  we  think,  was  to  promote 
the  convenience  of  the  judge  to  be  cited,  and 
to  assure  him  that  the  call  to  act  came  from  a 
responsible  source  directly  connected  with  the 
court.  Under  the  present  law  no  duty  to  act 
will  be  imposed  on  the  judge  of  the  adjoining 
district  unless  he  shall  be  cited  in  in  the  man- 
ner prescribed,  but  he  may  waive  the  formality, 
and  if  he  does  so,  he  may  act  upon  less  formal 
notice  with  the  consent  of  the  clerk  and  the 
court,  and  if  he  does  so,  his  acts  become  those 
of  a  judge  dejure,  and  no  one  has  a  right  to 
complain.  This  conclusion  renders  unneces- 
sary any  decision  of  the  interesting  questions 
discussed  by  counsel  relative  to  the  application 
of  the  de  facto  doctrine. 

In  the  argument  before  this  court,  counsel  for 
the  defendant  objected  to  certain  amendments 
that  had  been  made  to  the  original  record  by 
the  acting  probate  judge,  and  asked  this  court 
to  hold,  as  matter  of  law,  that  the  alterations 
were  no  part  of  the  record.  If  such  a  question 
was  properly  before  us  it  would  be  obviously 
difilcult  to  comply  with  any  such  request,  but 
it  will  suffice  to  say  -that  in  the  court  below  the 


A  provision  that  execution  against  a  married 
woman  shaU  direct  ievy  and  collection  from  her 
separate  property,  and  not  otherwise,  la  directory- 
only.    Thompson  v.  Sargent,  16  Abb.  Pr.  462. 

Mode  and  manner  of  doing  an  act. 

Where  the  provision  of  the  statute  is  the  essence 
of  the  thing:  to  be  done,  and  by  which  Jurtediction 
is  obtained,  it  is  mandatory:  otherwise,  when  it  re- 
lates to  form  and  manner  after  Jurisdiction  ob- 
tained, and  is  incident  to  the  Jurisdiction,  it  is  di- 
rectory.  Marchant  v.  Laagwortby,  6  Hill,  OiO; 
Striker  v.  KeUy,  7  Hill,  9. 

A  statute  directing:  the  mode  of  proceedlnir  is  di- 
rectory, and  not  to  be  retrarded  as  essential  to  the 
validity  of  the  proceedings  Themselves,  unless  so 
declared  in  the  statute.  People  v.  Cook,  8  N.  Y.  07, 
14  Barb.  290. 

Astatuterequirlngan  execution  sale  of  lands  to 
be  made  separately  in  lots  or  parcels,  and  not  in 
gross,  is  directory,  and  a  sale  in  gross  made  there- 
under is  voidable  only.  Cunningham  v.  Cassidy,  17 
N.  Y.  276. 

Where  a  statute  directs  a  thing  to  he  done  in  a 
certahi  manner  it  implies  that  It  shall  not  be  done 
in  any  other  manner.    Dane,  Abr.  601, 688. 

Where  legislation  points  out  specifically  how  an 
act  is  to  be  done,  and  imposes  a  special  limitation, 
that  mode  must  be  strictly  pursued,  and  bo  discre- 
tion can  be  indulged.  Hudson  v.  Jefferson  County 
Ct.  28  Ark.  389. 

As  when  a  statute  directs  that  a  public  record 
shall  be  kept  for  a  certain  purpose,  entries  to  be 
made  therein  in  a  certain  way,  entries  made  in  any 
manner  other  than  that  prescribed  are  unlawfuL 
United  States  v.  0*Connor,  81  Fed.  Rep.  449. 

ProvUiUnu  in  statute  jtaing  time  for  doing  an  act 

Statutes  fixing  the  time  for  the  doing  of  an  act 
are  considered  as  only  directory,  where  the  time  is 
not  fixed  for  the  purpose  of  giving  a  party  a  hear- 
ing or  for  some  other  important  purpose.  Fay  v. 
Wood,  8  West.  Rep.  836,  66  Mich.  890. 
12  L.  R.  A. 


Where  a  statute  directs  the  doing  of  a  thing  in  a 
certain  time  without  any  negative  words  restrain- 
ing the  doing  of  it  afterwards,  the  provision  as  to 
time  is  directory,  and  not  a  limitation  of  authority. 
Pond  V.  Negus,  8  Mass.  232;  People  v.  Allen,  0  Wend. 
486;  People  v.  Peck,  11  Wend.  604;  People  v.  HoUey, 
12  Wend.  481;  Re  Heath,  8  Hill,  42;  People  v.  Cook, 
14  Barb.  29U,  8  N.  Y.  67;  Barnes  v.  Badger,  41  Barb. 
96;  Mead  v.  Gale,  2  Denio,  282;  Dawson  v.  People,  25 
N.  Y.  899;  People  v.  Board  of  Police,  40  Hun,  290. 

In  such  case  where  no  injury  appears  to  have  re- 
sulted, the  fact  that  the  act  was  performed  after 
the  time  limited  will  not  render  it  invalid.  People 
V.  Board  of  Police,  miprcu  See  Re  Broadway  Wid- 
enhig,  68  Barb.  679;  Witheril  v.  Mosher,  9  Hun,  412 : 
People  V.  Wheeler,  18  Hun,  540. 

Under  a  peremptory  statute  the  duty  must  be 
performed  at  the  time  specified,  while  under  a  di- 
rect4>Ty  statute  while  it  should  be  performed  at  the 
time  specified  yet  it  may  he  valid  if  performed 
afterward.   Webster  v.  French,  12  111.  800. 

When  a  statute  specifies  the  time  within  which  a 
public  ofllcer  is  to  perform  an  act  regarding  the 
rights  and  duties  of  others  it  will  t>e  considered  di- 
rectory unless  the  nature  of  the  act  or  the  language 
of  the  statute  shows  that  it  was  intended  as  a  limi- 
tation of  power.  People  v.  Allen,  0  Wend.  487: 
Jackson  v.  Young,  5  Cow.  209. 

Provisions  of  a  law  fixing  the  time  for  Interme- 
diate steps,  after  Jurisdiction  acquired,  are  direc- 
tory. United  States  Trust  Co.  v.  United  States  F. 
Ins.  Co.  18  N.Y.  199. 

Where  a  statute  requires  an  official  act  to  he  done 
by  a  given  day,  for  a  public  purpose,  it  is  construed 
as  merely  directory.    Re  Heath,  8  Hill,  42. 

A  provision  limiting  the  time  for  a  referee  to  re- 
port is  directory.  Re  Bmpire  City  Bank,  18  N.  Y. 
200. 

A  provision  requiring  a  Judge  to  file  his  decision 
in  writing  within  twenty  days  after  trial  is  direc- 
tory.   Stewart  v.  Slater,  0  Duer,  84. 

A  statute  requiring  the  court  to  limit  the  time  of 
the  sentence  of  a  convict  is  merely  directory. 
MUler  V.  Flnkle,  1  Park.  Cr.  Rep.  874. 


1891. 


Price  y.  Pbicb. 


finding  is  very  explicit  that  the  defendant's  ob- 
jection to  the  records  in  question  was  upon 
tbesole  ground  that  the  acting  Jud^  of  the 
probate  court  had  been  cited  in  to  hold  the 
court  by  the  judge  of  the  court,  instead  of  by 
the  clerk  as  requii-ed  by  the  literal  terms  of 
the  Statute,  so  that  this  was  the  only  question 
respecting  the  records  brought  before  ub  for 
review. 

One  other  question  only,  raised  in  the  court 
below  and  d^ded  adversely  to  the  defendant, 
remains  for  our  consideration.  The  find  in  e 
states  the  question  as  follows:  "Thedefeno- 
ant  also  offered  evidence  that  no  witnesses 
were  sworn  or  hearing  had  befoVe  said  A.  O. 
Gallup"  (the  acting  judge)  ''on  July  80,  1889, 
as  stated  in  the  records  of  the  probate  court, 
to  which  the  plaintiff  objected,  and  the  court 
excluded  said  evidence." 


The  facts  offered  to  be  proved  did  not  attack 
the  jurisdiction  of  the  court,  but  its  irregular 
mode  of  proceeding,  and  under  the  common- 
law  rule  the  records  of  the  probate  court  as  to 
all  material  facts  except  lurisdictional  ones, 
necessarily  made  a  part  of  it  and  upon  which 
the  judgment  depends,  import  absolute  verity. 
But  without  the  common  law,  the  prohibition 
contained  in  section  486  of  the  General  Stat- 
utes, that  *'no  order  or  decree  of  a  court  of 
probate  shall  be  attacked  collaterally  except 
lor  fraud,  or  set  aside  save  by  appeal,"  would 

Sreclude  the  defendant  from  offering  such  evi- 
ence. 
There  was  no  error  in  thejudgment  complained 

of- 
In  this  opinion  the  other  Judges  concurred. 


NEW  YORK  COURT  OP  APPEALS  (2d  Div.). 


Constance  B.  PRICE 

Walter  J.  PRICE  et  al, 
(....N.  Y ) 


1.  No  dciwer  rl^ht  ezista  in  IkTor  pf  a 
wonuui  whose  marriage  was  annulled  because 
the  husband  had  a  wife  living,  although  abe  had 
not  been  heard  from  within  fire  years  before  the 
second  marriage,  which  was  contracted  by  both 
parties  in  good  faith,  and  was  therefore  valid  un. 
der  2  Rev.  Stat.«  180.  9  0,  until  its  nullity  was  pro- 
nounced by  a  court. 

8.  The  express  denial  of  dower  in  New 
York  statutes,  where  a  divorce  is  granted  for  the 
wife^s  adultery,  does  not  by  implication  give 
dower  in  case  of  annulment  of  a  marriage  made 
in  good  faith,  because  the  husband  had  a  former 
wife  living. 

(April  fSl  1891.) 

CROSS-APPEALS  from  judgmente  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  reversing  a  judgment  entered  in 
the  office  of  the  Clerk  of  NevF  York  County, 
upon  the  report  of  a  referee  dismissing  the  hill 
which  was  filed  to  secure  the  admeasurement 
of  dower  in  the  estate  of  Walter  W.  Price,  de- 
ceased, and  allowing  and  admeasuring  such 
dower.     Betereed. 

Statement  hv  FoUett,  CA.  J.: 

Cross-appeals  from  an  interlocutory  and  final 
judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  award- 
ing dower  to  the  plainti£F.  April  23,  1889, 
Walter  W.  Price  and  Susanna  Butler  inter- 
married in  England,  and  lived  together,  as 
husband  and  wife,  at  Birmingham,  for  about 
one  year,  when  he  came  to  the  United  States, 
where  he  resided  until  his  death.  July  1,1865. 
Price  and  Constance  Bridget  Tallon,  the  plain- 
tiff in  this  action,  intermarried  at  the  City  of 
New  York,  and  lived  together  as  husband  and 


Note.— See  notes  to  Adams  v.  Storey  (111.)  11  L.  R. 
A.  TBI;  Goes  v.  Froman  (Ky.)  8  L.  R.  A.  IQSt. 
12  L.  R.  A. 


wife  until  July,  1871.  having  two  children 
born  unto  them,  who  survive.  In  May,  1878, 
Price  began  an  action  in  the  supreme  court  of 
this  State  to  have  his  last  marriage  annulled, 
on  the  ground  that  his  first  wife  was  then  liv- 
ing, which  resulted  in  a  judgment  entered 
April  15,  1874,  annulling  the  marriage.  The 
court  found  that  the  first  wife,  Susanna,  had 
absented  herself  from  her  husband  since  1848, 
had  not  been  heard  of  by  him  for  more 
than  fiveyears,  and  that  the  marriage  between 
Walter  W.  Price  and  Constance  B.  Tallon  was 
contracted  in  good  faith,  believing  that  bis 
former  wife  was  dead.  It  was  adjudged  that 
their  marriage  was  null  and  void,  but  **only 
from  the  time  that  its  nullity  is  hereby  pro- 
nounced, to  wit,  from  and  after  the  date  of  this 
judgment."  It  was  further  adjudged  that  the 
children  of  the  marriage  were  legitimate,  and 
entitled  to  succeed  in  the  same  manner  as  legiti- 
mate children  to  the  real  and  personal  estate  of 
the  father  and  mother,  or  either  of  them.  At  the 
date  of  the  entry  of  this  judgment  Walter  W. 
Price  owned  the  real  estate  described  in  the 
interlocutory  judgment  in  this  action,  about 
fourteen  acres  of  which  he  conveyed  in  July, 
1875,  to  Walter  J.  Price.  June  6,  1876,  Wal- 
ter W.  Price  died  seised  of  all  of  said  real 
estate  except  that  so  conveyed,  which  he  dis- 
posed of  by  will.  This  action  was  begun  by 
the  plaintiff,  June  7,  1880,  to  have  dower 
admeasured  in  the  real  estate  of  which  Walter 
W.  Price  was  seised  at  the  date  of  the  entry  of 
the  judgment  annulling  the  marriage.  The 
defendants  are  the  devisee,  grantees  and  mort- 
gagees of  the  devisees  of  Walter  W.  Price. 
They  set  up  in  their  answers,  among  other 
defenses,  (1)  that  the  marriage  was  null  and 
void,  and  had  been  so  adjudged;  (2)  that  Feb- 
ruary 25,  1874,  the  plaintiff  received  from 
Walter  W.  Price  a  sum  of  money  in  satisfac- 
tion of  all  claims  to  dower  in  his  property. 

MessTB.  Charles  Jones  and  Georg^e  H, 
Starr,  for  plaintiff: 

Dower  *')s  a  title  inchoate  and  not  consum- 
mate till  the  death  of  the  husband,  but  it  is  an 
interest  which  attaches  on  the  land  as  soon  as 


870 


MlKNESOTA  SUFIiBHB  COUBT. 


Mar.^ 


Ity.  The  corporatioo  must  organize,  else  it  is 
Dol  a  corporation.  The  rule  of  comity  does 
not  sapply  corporate  powers  nor  confer  cor- 
porate capacity.  "It  merely  enables  a  body 
of  corporators,  chartered  by  one  State,  to  act 
in  a  corporate  capacity  in  another  State,  sub- 
ject to  all  the  laws  and  regulations  of  the  lat- 
ter." Morawetz,  Priv.  Corp.  §  505;  Bank  of 
AuguOa  v.  Earle,  88  U.  S.  18  Pet.  588. 589,  10 
L.  ed.  807,  808;  Metropolitan  Bank  v.  Godfrey, 
28  111.  579;  Ohio  L.  Ins.  d  T.  Go,  v.  Merchants 
Ins.  d!  T.  Go.  11  Humph.  1;  HiU  v.  Beaeh,  12  N. 
J.  Eq.  81;  Ang.  &  A.  Corp.2S0etseg^Aspinwall 
V.  Ohio  d}M.R  Go,  20  Ind.  492;  Thompson  v. 
Waters,  25  Mich.  222;  Bard  v.  i\»fe,  12  N.  Y. 
506;  Merrick  v.  Van  8antto<yrd,  84  N.  Y.  220; 
Smith  V.  Alwrd,  63  Barb.  428;  Wright  v.  Bundy, 
11  Ind.  898;  MeGaU  v.  ByramMfg,  Go,  6  Conn. 
428,  485,  and  noU  a. 

An  examination  of  the  case  before  us  dis- 
closes no  organization  by  appellees  as  a  cor- 
poration at  any  time  or  place.  One  of  the 
witnesses  testified  that  they  organized  their 
business  in  Dallas,  Tex.,  but  no  evidence  is  ad- 
duced on  the  subject  of  their  organization  as  a 
corporate  body.  The  Act  of  incorporation  re- 
quire them  to  elect  a  president,  vice-president, 
and  other  officers,  and  a  board  of  directors, 
and,  so  far  as  we  have  been  able  to  ascertain, 
this  was  not  done.  Tbev  were  required  to 
hold  annual  meetings,  and  this  was  not  done, 
although  it  continued  in  business  for  a  year 
and  a  half  about.  At  the  end  of  this  time  Mr. 
Alston  says  he  bought  up  the  stock,  and  con- 
tinued business  a  ^w  months  longer.  Th|^- 
did  no  act  in  Iowa  save  to  file  their  Act  of  in- 
corporation. It  was  never  contemplated  that 
they  should  or  would  do  anything  more  than 
that  in  that  State.  It  was  testified  also  that 
the  reason,  and  the  only  reason,  said  Act  of  in- 
corporation was  resorted  to  and  procured  in 
that  State,  was  because  such  a  business  as  they 
contemplated  could  not  be  incorporated  in 
Texas.    Appellees  did  not  act  in  good  faith  in 


procuring  their  Act  of  incorporation,  as  is  dis- 
closed by  their  own  evidence.    In  order  that  / 
such  corporate  character  be  sustained,  even  if 
the  parties  had  f  uUy  incorporated  and  organ- 
ized as  a  corporate  body,  it  is  necessary  that 
both  the  State  creating  the  corporation  and  the 
corporation  created  shall  have  acted  in  good 
faith  in  conferring  and  takins  the  corporate 
privileges.    These  things,   bemg  matters   of 
proof,  must  be  shown  by  evidence,  and  it  de- 
volved upon  appellees  to  show  this.    "A  cor- 
poration must  nave  obtained  its  franchise  in 
good  faith,  in  order  to  preserve  its  corporate\ 
character  in  its  contracts,  and  shield  its  mem-  \ 
bers  from  personalliability  on  such  contracts."'  / 
A  corporation  cannot  incorporate  in  one  State  ) 
for  the  purpose  of  carrying  on  all  of  its  cor-  J 
porate  business  in  another.    The  stockholders^ 
would  be  held  to  be  partners.    HiU  v.  Beach, 
12  N.  J.  Eq.  81;  Cook,  Stock  and  Stockhold- 
ers, g  288.     See  also  Land  Grant  R.  A  T,  Go, 
V.  Coffey  Gounty  Gofiirs,  6  Kan.  245;  Morawetz, 
Priv.  Corp.  Ist  ed.  §  518;  Erie  R,  Co,  v.  8taU,^ 
81  N.  J.  L.  548,  544.    That  the  Alston  Grocery 
Company  could,  as  a  corporation,  maintain 
suits,  or  could  even  have  so  done  as  such  cor- 
poration, in  this  State,  while  in  business,  would 
iiardly  be  affirmed  by  any  lawyer;  but  that  it 
could  have,  as  a  firm  of  individuals  or  part- 
ners, maintained  or  defended  such  suits,  could 
not  be  successfully  denied.    The  authorities 
already  cited  amply  and  fully  sustain  these 
positions.    We  are  of  the  opinion  that  appel- 
lees were  partners,  and  that  appellant's  suit 
was  properly  brought. 

The  record  shows  that  the  Alston  Grocery 
Company  was  not  a  corporation,  and  this  i» 
conclusively  proven  by  themselves  by  their  tes- 
timony. We  are  further  of  the  opinion  that 
the  motion  for  a  rehearing  manifests  no  reason 
why  we  should  recede  from  the  opinion  here- 
tofore rendered  herein,  and  said  motion  is  there- 
fore  overruled. 


MINNESOTA  SUPREME  COURT. 


MAINE  TRUST  &  BANKING  CO..  Respt,, 

c. 
Patrick  J.  BUTLER,  Impleaded,  etc.,  Appt, 

(....Minn ) 

*!•   To  limit  and  qvalil^' an  indorsement 

made  upon  the  back  of  a  negotiable  promissory 
note,  thelndorser  must  olearly  and  unmistakably 

*Head  notes  by  Coluns,  J, 


artless  his  intention  to  exempt  himself  from  fut- 
ure conditional  liability;  he  must  use  the  phrase 
^'without  reoourse"  or  its  equivalent. 
8.  The  payee  of  snch  a  note  alined  hie 
name  to  an  ■■■Ifliimnnt  thereof  writtea  out 
on  the  back  of  the  same,  when  transferring  it  to- 
another  person  for  value.  Held,  that  this  was 
not  a  qualified  indorsement,  and  that  the  payee 
was  liable  as  an  ordinary  indorser. 

(Git/BZan,  Ch.  J.,  and  XXeMnson,  J.,  diment,) 


NOTS.— ifidor80m«nt  and  t/ranxfer  of  eommer^tal 
paper  irtthout  recourse. 

An  indorser  is  one  who  writes  his  name  upon  a 
negotiable  instrument  prior  to  transferring  it  by 
delivery.   Anderson,  Dlot.  699. 

An  indorsement  without  recourse,  made  to  evade 
liability  for  the  solvency  of  prior  parties,  does  not 
make  the  transfer  less  complete.  Welch  v.  Llndo, 
11 U.  8.  7  Cranch,  IfiO,  8  L.  ed.  801;  Waite  v.  Foster, 
88  Me.  424;  Fitohburg  Bank  v.  Greenwood,  2  Allen, 
484;  Bayne  v.  Ditto,  27  La.  Ann.  622:  Story,  Prom. 
Notes,  1 148;  2  Randolph,  Com.  Paper,  9  720. 

'^asrment  of  a  note  by  a  new  note  of  an  indorser, 
R.A, 


which  is  accepted  In  full  satisfaction,  and  a  trana> 
fer  of  the  note  to  the  indorser  by  an  Indorsemeot 
without  recourse,  give  him  an  immediate  right  of 
action  against  the  maker,  either  on  the  note  as  eq- 
uitable assignee,  or  for  money  paid  to  the  maker^s 
use.  Stanley  v.  McEbrath,  10  L.  B.  A.  548,  649.  88 
Gal.  449. 

To  complete  a  contract  of  indorsement,  in  addi- 
tion to  writing  the  name  on  the  back,  the  further 
act  of  delivering  the  instrument  to  the  person  to 
whom  title  Is  to  be  transferred  is  necessary,  as  in- 
dorsement unports  delivery.  CSark  ▼.  Sigoumey* 
17  0onn.519. 


)l 


Mainb  Trust  &  BxNKiNe  Co.  y.  Butlbb. 
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(Maroh  12,  im.) 

PPEAL  by  defendaDt  Butler  from  an  order 
of  the  District  Court  for  HennepiD  County 
imilinghis  motion  for  new  triai  in  an  action 
)ught  to  enforce  his  alleged  liability  as  in- 
raer  of  a  promissory  note  in  which  a  judg- 
Dt  had  been  entered  aji^ainst  him  in  favor  of 
intiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
\fr,  T.  B.  Hnddleston  for  appellant 
l/Mfr«.  GeorM  H.  Taylor  and  Charles 
Bartleson  for  respondent. 

/oUiiiB*  J,,  delivered  the  opinion  of  the 
rt: 

'he  defendant,  Butler,  pa^ee  ot  the  nego- 
»Ie  promissory  note  on  which  this  action  was 
aded,  made  and  signed  a  writing  on  the 
k  of  it,  thus:  "For  value  received  I  here* 
issign  and  transfer  the  within  note,  together 
h  aU  interests  in  and  all  rights  under  the 
tgage  securing  the  same,  to  L.  D.  Cooke." 
\  contended  by  appellant  that  this  was  but 
aked  assignment  of  the  paper,  and  that 
ler  cannot  be  held  as  an  indorser  of  the 
e.  We  have  carefully  examined  the  au- 
nties at  our  command,  and  have  been  un- 
I  to  add  a  single  one  to  those  cited  bj  ap- 
unfa  counsel  in  support  of  his  position, 
lely,  Bailey  v.  Falconer,  82  Ala.  586,  and 
ha  V.  Teomant,  89  Mich.  171.  In  the  Ala- 
a  case  the  payee  of  the  note  wrote  these 
ds  upon  its  back:  "For  value  received 
I  transfer  unto  J.  P.  Hailey  all  my  right 


and  title  in  the  within  note,  to  be  enjoyed  in 
the  same  manner  as  may  have  been  by  me," — 
signing  the  name.  It  was  held  that  this  was  a 
Qualified  indorsement,  exeroptinr  the  signer 
from  liabilitv,  precisely  as  if  noising  baa  ap- 
peared but  his  name,  and  the  words  "without 
recourse"  above  or  underneath  it.  In  its  opin- 
ion the  court  stated  the  law  to  be  that  any 
words  in  an  indorsement  which  clearly  demon- 
strate an  intention  of  the  indorser  to  make  it  a 
qualified  one  will  have  that  effect.  The  rule 
on  this  subject  was  correctly  stated  beyond  a 
doubt,  but  misapplied,  in  our  Judgment.  We 
think  this  apparent  from  the  examples  of  quali- 
fied indorsement  given  by  the  court  in  sup- 
port of  its  position.  All  clearly  demonstrated 
the  indorsees'  intention  to  exempt  themselves 
from  future  liability,  in  the  plainest  language. 
It  was  said,  among  other  things,  that  a  des^ 
to  qualify  the  indorsement  was  apparent  from 
the  use  of  the  words,  "to  be  enjoyed  in  the 
same  manner  as  may  have  been  by  me,"  the 
effect  being  to  restrain  the  more  general  words 
found  in  other  parts  of  the  indorsement;  that 
they  must  be  given  effect,  and  were  meaning- 
less, unless  intended  to  exempt  the  indorser 
from  liability  by  providing  that  the  indorsee 
should  not  enjoy  the  right  and  title  transferred 
to  him  in  a  "manner"  different  from  that  en- 
Joyed  by  the  indorser  himself.  The  conclusion 
reached  was  largely  made  to  depend  upon  the 
clause,  ''to  be  enjoyed  in  the  same  manner  as 
may  have  been  by  me,"  and  not  upon  the  fact 
that  the  assignment  was  expressed,  instead  of 
being  left  for  implication.    There  are  no  words 


the  aocommodatlon  paper  is  a  bond,  which  the 
pee  refuses  to  accept,  it  Is  void  In  the  hands  of 
rd  person,  tor  want  of  dellverjr,  although  he 
urohaser  for  value.  Parker  v.  McDowell,  06  N. 
>;  Bay  v.  Banks,  6  Jones,  L.  118.  And  see  Respass 
fttham,  Busb.  L.  188;  Dewey  v.  Cochran,  4 
B,  L.  184,  and  Southerland  v.  Whitaker,  5  Jones, 
approved  but  distingrulshed. 
lere  an  accommodation  note  was  made  payable 
B  order  of  the  cashier  of  a  particular  bank,  to 
icounted  at  that  bank,  but  the  bank  refused  to 
unt  it,  and  it  was  afterwards  discounted  by  a 

party,  the  note  was  held  void,  there  beinar  no 
f  of  consideration,  although  the  cashier  in- 
d  it  '^without  recourse."  Parker  v.  MoDow- 
ipfxi.  Ck)mpare  8outherland  v.  Whitaker  and 
»y  V.  CkHshran,  supra. 

Indorser  who  puts  his  name  above  that  of  the 
*  of  a  note  dlsquaJtfles  himself  from  recourse 

payee  as  liable  to  him  in  the  order  of  time, 
lartiea  must  sue  or  be  sued  on  negotiable  pa- 

1  the  order  In  which  they  have  seen  fit  to  sign 
weet  V.  Powers,  72  Mich.  808.  See  Greusel  v. 
lard,  51  Mich.  06. 

Jie  law  of  Kentucky  and  of  V Irgrinla,  every 
[lable  effort  must  be  made  to  recover  of  the 
)r  by  suit,  before  the  assignee  can  have  re- 

9  against  the  assignor  or  Indorser.  Bank  of 
d  States  v.  Welslger,  27  U.  8.  2  Pet.  881,  7  L. 
L 

Without  recoune;^^  effect  of  indonement. 
ejcpreaslon  '^rlthout  recourse,"  does  not 
auapicion  on  the  paper  (Stevenson  v.  O^Neal, 
814;  KeUey  v.  Whitney,  46  Wis.  110;  2  Ran- 
,  Com.  Paper,  1 722);  nor  will  It  affect  Its  ne- 
illty  (Bice  v.  Steams,  8  Mass.  225;  Lomaz  v. 

2  Band.  S80);  nor  will  It  render  an  Indorser  Ua- 

10  waa  not  so  otherwise.  Collier  v.  Mahan,  21 
10. 


I  An  Indorsement  on  the  back  of  a  note  of  the 
words,  ^*1  sign  this  note  to  N.  H.  Garretson  without 
recourse,"— although  there  Is  a  plain  misuse  of 
words,  passes  title  to  the  note.  Brotherton  v. 
Street,  124  Ind.  600. 

An  assignment  of  *'all  my  right  and  title"  In- 
dorsed on  a  note  *'to  be  enjoyed  in  the  same  man- 
ner as  may  have  been  by  me"  Is  equivalent  to  an 
indorsement  without  recourse.  Hailey  v.  Falcon- 
er, 82  Ala.  686. 

The  words  '^without  liability  in  case  of  nonac- 
ceptance  or  nonpayment"  written  after  indorser^s 
signature,  are  equivalent  to  the  words  without  re- 
course.   Ihid,;  Story,  Prom.  Notes.  M 188, 146. 

Where  an  executor  Indorses  as  such  to  the  testa- 
tor's widow,  under  a  special  agreement  on  her  part 
releasing  the  estate  it  Is  a  special  Indorsement  with- 
out Incurring  liability.    Wade  v.  Wade,  86  Tez.  529. 

An  order  indorsed  payable  to  A  **Bt  bis  own  risk" 
will  not  render  the  Indorser  liable  as  such,  and  the 
note  will  still  remain  negotiable.  Rice  v.  Steams, 
supra. 

Where  a  stranger  to  the  instrument  Indorses  it 
^'without  recourse,"  he  may  still  be  held  liable  as 
an  original  promisor.    Chllds  v.  Wyman,  44  Me.  488. 

The  words  '*o]d  firm  In  liquidation,"  added  to  a 
partnership  indorsement,  will  not  render  it  an  In- 
dorsement without  recourse.  Passin  v.  Hubbard, 
66  N.  Y.  465. 

Evidence  that  an  Indorsement  in  blank  was 
'"without  recourse"  is  inadmissible.  Martin  v.  Ck)le, 
104  U.  S.  80,  26  L.  ed.  647.  See  article  in  18  Cent.  L. 
J.  382-^86. 

The  Codes  of  some  of  the  States  provide  for  in- 
dorsements without  recourse,  and  regulate  the 
rights  and  liabilities  of  t^e  parties  in  such  cases. 
■  See  2  Randolph,  Com.  Paper,  868,  enumerating  thn 
I  various  States.  See  noU  to  Adrian  v.  McCasklll 
I  (N.  C.)  8  L.  R.  A.  759. 
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of  this  import  in  the  assignment  now  under 
consideration.  But  if  the  law  was  correctly 
determined  in  HaiUy  v.  Falconer^  the  indorse- 
ment was  restrictive  as  well  as  qualified,  and 
this  was  the  real  question  at  issue  in  ^n^  v. 
Teomaru,  tupra.  There  the  indorsement  made 
bv  the  payee  read:  "I  hereby  transfer  niy 
right,  title  and  interest  of  the  within  note  to  6. 
A.  Teomans,"  but  the  controversy  was  not 
as  to  the  liability  of  the  indorser, — ^it  was 
whether  the  indorsee  could  recover  of  the 
maker  as  a  bona  fide  holder  for  value.  It  was 
determined  that  he  could  not;  that  the  right 
and  title  passing  under  the  customary  indorse- 
ment in  blank  was  much  greater  than  the 
mere  right,  title  and  interest  of  the  payee;  and 
that  no  greater  right,  title  and  interest  than  he 
had  could  pass  under  such  a  transfer.  The  in- 
dorsee could  look  to  the  maker,  but  not  be- 
yond nor  differently.  He  could  not  be  per- 
mitted to  fall  back  upon  the  indorser  nor  to  col- 
lect from  the  maker  in  case  the  payee  could  not 
have  collected.  The  result  of  this  decision  was 
to  give  to  the  indorsement  a  more  restrictive 
effect  than  an  indorsement  "without  recourse" 
would  have  had,  for  it  is  well  settled  that  such 
an  indorsement  does  not  destroy  the  negotiable 
character  of  the  paper  upon  which  it  has  been 
placed.  But  the  remark  which  counsel  at- 
tempts to  make  pertinent  here  was  clearly 
Mier,  for  the  issue  was,  as  before  stated,  as  to 
the  restrictive  character  of  the  indorsement, 
and  not  whether  the  indorser  qualified  a  liabil- 
ity he  would  have  assumed  by  the  ordinary 
indorsement  in  blank.  The  indorsement  of  a 
promissory  note  is  commonly  accomplished  in 
Uie  manner  Just  mentioned.  When  so  done, 
two  contracts  are  entered  into,^one,  that  of 
the  sale  or  assignment,  completely  executed; 
the  other,  that  of  a  future,  but  conditional,  lia- 
bility, executory  and  by  implication,  from  the 
sale  and  assignment.  Both  are  as  complete, 
however,  as  if  each  was  expressed  with  great 
formality  and  precision  above  the  signature. 
In  the  case  at  bar  we  find  the  executed  con- 
tract carefully,  but  unnecessarily,  detailed,  and 
the  question  resolves  itself  into  an  inqi^iry 
whether  by  reason  of  this  particularity,  a  for- 
mal expression  of  that  which  the  law  would 
import  from  the  signature  alone,  the  other  con- 
tract, executory  ais  to  future  liability  upon 
condition, — also  imported  from  the  bare  signa- 
ture of  the  indorser,— is  negatived,  and  has 
been  excluded.  It  would  seem  obvious  that, 
when  writing  out  upon  the  back  of  the  paper 
just  what  would  have  been  inferred  from  his 
signature,  the  indorser  has  incurred  no  greater 
liability,— has  done  no  more  than  he  would, 
had  he  simply  placed  his  signature  there. 
How  can  it  be  said,  then,  that  he  has  done  less, 
in  the  absence  of  that  clear  declaration  of  his 
Intent  to  exempt  himself,  mentioned  in  all  of 
the  authorities,  as  necessanr  in  the  case  of  a 
qualified  indorsement?  The  reason  given 
seems  to  be  that  because  one  part  of  this  double 
contract  of  indorsemeut,  always  inferred,  has 
been  expressed,  the  other  part,  also  always 
inferred,  must,  of  necessity,  be  excluded. 
Whenever  the  view  contended  for  by  appellant 
has  been  adopted,  it  has  been  predicated  upon 
12L.R.  A. 


the  maxim,  expremo  unitis,  esterdiiHo  alterius. 
We  agree  with  the  author  of  one  of  the  leading 
text-l^ks,  who  asserts  that  the  less  common 
maxim,  ea^resno  eorum  qua  tacite  imunt  nihil 
aperatur,  \b  the  one  that  should  obtain.  Many 
examples  could  be  given  where  the  expression, 
in  contracts,  of  things  tacitly  implied,  has  no 
effect;  for  illustration,  a  written  warranty  of 
the  quality  of  provisions  would  not  exclude  or 
negative  the  implied  warranty  of  title.  The 
appellant  in  this  case,  with  much  care,  indi- 
cated his  purpose  to  sell  and  transfer  the  note, 
but  he  failed  to  limit  and  qualify  his  indorse- 
ment by  words  which  would  clearly  indicate 
such  an  intent,  if  in  fact  it  existed.  It  was  in- 
cumbent upon  him  to  do  so  if  he  intended  or 
expected  to  escape  the  liability  of  the  ordinary 
inaorser.  The  phrase  *'  without  recourse,"  or 
its  equivalent,  which  must  be  used  on  such 
occasions,  is  a  very  simple  one,  and  in  every- 
day use.  The  appellant  did  not  insert  in  his 
contract  of  indorsement  this  phrase,  or  words 
equivalent  thereto.  To  relieve  one  who  puts 
his  name  on  the  back  of  a  negotiable  promis- 
sory note  from  liability  as  an  indorser  he  must 
insert  in  the  contract  itself  words  clearly  ex- 
pressing such  an  intention.  Although  the  ap- 
pellant^ assignment  of  the  paper  was  expressed 
instead  of  implied,  he  did  not  thereby  exempt 
himself  from  the  liability  of  an  indorser  In 
blank.  Bears  v.  Lantz,  47  Iowa,  658;  Adanu 
V.  Blethm,  66  Me.  10;  Dan.  Neg.  Inst.  |  688, 
noteB  h  and  c:  Randolph,  Com.  Paper,  g  704; 
1  Edwards,  Bills  and  Notes,  ^  898.  See  also 
Dixon  V.  ClayviOe,  44  Md.  678;  KUpatriek  v. 
Heatan,  8  Brev.  92;  Sheibv  v.  Judd,  24  Kan. 
168:  Dunning  v.  HeUer,im  Pa.  269;  Riehardi 
V.  Frankum,  9  Car.  &  P.  221. 
Order  affirmed, 

OUfiUaA*  Oh,  /.,  and  Diektnsoa,  Jl; 

We  dissent.  When  the  payee  or  indorsee  of 
a  promissory  note  merely  writes  his  name  on 
the  back  of  it,  the  presumption  is  that  he  does 
it  for  the  purpose  of  a  double  contract, — a  con- 
tract of  transfer  and  a  contract  of  conditional 
liability.  In  such  case  the  law  implies  the  two 
contracts,  because,  that  being  the  form  in 
which,  by  the  law-merchant,  the  two  contracts 
are  entered  into,  it  presumes  the  parties  in- 
tended both.  The  implication  is  not  made 
contrary  to  their  manifest  intention.  All  the 
authorities  agree  that  by  writing  over  the  dg- 
nature  they  may  exclude  any  implication.  The 
only  difference  in  the  cases  is  as  to  what  will 
have  that  effect.  In  our  opinion,  when  the 
writing  expresses,  no  matter  in  what  form,  the 
purpose  with  which  the  name  is  indorseid,  it 
excludes  the  implication  of  any  other  purpose. 
When  the  writing  expresses  one  contract,  the 
parties  will  be  presumed  to  have  expressed  all 
they  intended;  the  written  will  be  presumed  to 
be  the  entire  contract.  It  shows  that  the  par- 
ties were  not  content  with  the  implication  of 
intention  which  the  law  raises  upon  the  bare 
signature  on  the  back  of  the  note;  for  why 
should  they  take  pains  to  express  in  writing 
one  of  the  contracts  which  would  be  implied 
from  the  bare  signature,  if  they  intended  not 
only  that  contract,  but  the  other  also? 


1891. 


Brown  y.  Balfour. 
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Horace  BROWN,  Appt., 

Alice  BALFOUR,  Defendant,  and  Bankers' 
Life  Association,  Garnishee,  BespU, 


(....Minn.. 


*  L  No  part  pf  the  ftind  aet  apart  or  »p- 
propiiated  in  accordance  with  the  rules,  reg- 
ulatioDs  and  by-laws  of  either  of  the  societies  or 
associations  enumerated  in  Oen.  8tat«  1678,  chap. 
81, 1 868,  or  by  any  society  or  association  similar 
thereto  (0800),  to  be  paid  over  to  the  family  of  a 
dtfceased  member  (unless  the  amount  exceeds  the 
sum  of  S5.000),  can  be  seized  or  appropriated  by 
legal  process  to  satisfy  a  debt  due  from  a  mem- 
ber of  the  family,  or  from  the  society  or  organ- 
ization Itself. 

8.  The  Baokem'  Lllte  AMM»clatioii,a  corpor- 
ation organized  under  the  laws  of  this  State  for 
the  purpose  of  Uf  e  Insurance  upon  the  co-opera- 
tire  or  assessment  plan.  Is  an  association  of  the 
same  character  as  those  mentioned  in  said  section 
9S8,  and  its  funds  are  exempt  from  execution  to 
the  same  extent. 

(April  8, 1891.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Hennepin  County  dis- 
charring  the  garnishee,  from  which  plaintiff 
sought  to  collect  the  amount  due  on  a  judg- 
ment which  he  had  recovered  against  defend- 
ant. Affirmed. 
The  facts  are  stated  in  the  opinion, 
i/r.  Frederick  B.  Lathrop,  for  appel- 
lant: 

Defendant  claimed  exemption  under  laws 
which  provide  that  funds  shall  under  no  cir- 
cumstances be  liable  to  be  seized,  taken  or  ap- 
propriated to  pay  any  debt  of  a  deceased  mem- 
ber. This  Statute  must  be  construed  strictly. 
The  exemption  applies  only  against  collection 
of  a  debt  of  a  deceased  member. 

CHnon  ▼.  Nelson,  8  Minn.  58;  Temple  v. 
Scott,  8  Minn.  419;  Orimea  v.  Bryney  2  Minn. 
89;  Barker  v.  Kelderhouse,  8  Minn.  207. 

The  words  '^shall  be  exempt  from  execution" 
do  not  establish  a  general  exemption  unmodi- 
fied by  the  words  **to  pay  any  debt  of  a  de- 
ceased member."  For  if  so  construed,  the  re- 
mainder of  the  section  after  the  word  "execu- 
tion" 19  superfluous  and  insignificant.  The 
Statute  must  be  construed  so  that  "if  it  can  be 
prevented  no  clause,  section  or  word  shall  be 
void,  superfluous  or  insigniflcant." 

McNamara  v.  Minnesota  fl  R.  Co,  12  Minn. 
888;  King  v.  Kellif,  25  Minn.  524;  Bothichild 
V.  Boelter,  18  Minn.  861. 

Defendant  cannot  claim  a  liberal  construc- 
tion under  the  rule  of  ''benevolent  design." 
Respondent  is  not  a  benevolent  society. 

akeren  v.  Mendenkall,  28  Minn.  92;  State  v. 
Critchett,  87  Minn.  18;  Foster  v.  Moulton,  85 
Minn.  459:  Walter  v.  Hensel  42  Minn.  204; 
State  ▼.  St.  Louis  Citizens  Ben.  Asso.  ii  Mo. 
App.  168. 

Insurance  money  is  not  exempt,  nor  can  lib- 
eral rules  of  coDStruction  be  Invoked  to  make 
it  so. 

Norris  v.  MoMochusetts  Mnt.  L.  Ins.  Co.  181 
Mass.  294;  Troy  v.  Sargent,  132  Mass.  408, 
409. 

*  Mead  notes  x>j  uoijjkb,  j. 
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Respondent  claims  that  this  fund  belongs  to 
the  family.  If  that  is  true,  defendant  is  en- 
titled to  one  fifth  of  it  in  her  own  right.  The 
wife  is  a  member  of  the  family. 

Ballon  V.  Qile,  50  Wis.  614;  Bates  v.  Devh 
son,  128  Mass.  884. 

There  are  five  in  the  family,  and  each 
shares  equally. 

Jaekman  v.  Nelson,  6  New  £ng.  Rep.  616. 
147  Mass.  800. 

The  share  of  each  beneficiary  vests  in  him 
separately. 

Union  Mut.  Aid  Asso.  of  Battle  Creek  v. 
Montgomery^  70  Mich,  587. 

Defendant  is  sole  beneficiary.  This  is  an 
insurance  contract  governed  by  ordinary  rules 
of  construction.  Respondent  is  not  a  benevo- 
lent association,  but  a  mutual  insurance  com- 
pany. 

Walter  v.  Bensel  and  Foster  y,  Moulton, 
supra;  Com.  v.  Wetherbee,  105  Mass.  149; 
State  V.  Nichols,  78  Iowa,  747;  State  v.  Jf^r- 
chanU  Exch.  Mut.  Ben.  Soc.  72  Mo.  147; 
State  v.  St.  Louis  Citizens  Ben.  Asso.  supra. 

The  contract  is  embodied  in  the  application, 
constitution  and  certificate.  If  there  is  appar- 
ent coDfiict,  if  not  ultra  vires,  the  application 
prevails. 

Harding  v.  Littlehale,  150  Mass.  100;  Wal- 
ter V.  Hensel,  supra;  Massachusetts  Cathdie  0. 
F.  V.  Callahan,  6  New  Eng.  Rep.  95,  146 
Mass.  891. 

The  terms  of  the  contract  are  all  in  the  ap- 
plication, and  defendant  is  there  designated  as 
the  sole  beneficiary.  It  expresses  the  intent  of 
theparties  and  must  be  enforced. 

Walter  v.  Hensel,  42  Minn.  208;  Story  v.  Wil- 
liamaburgh  Masonic  Mut.  Ben.  Asso.  95  N.  Y. 
475;  Fol?ner's  App.  87  Pa.  188-188;  Massachu- 
setts Catholic  0.  F.  v.  Callahan  and  Harding 
V.  Littlehale,  supra;  Durain  v.  Central  Ve- 
rein  of  the  H.  S.  7  Daly,  168;  Wells,  Fargo  A 
Co.  V.  FaeUic  Ins.  Co.  44  Cal.  897;  Blooming- 
ton  Mut.  L.  Ben.  Asso.  v.  Blue.  6  West.  Rep. 
642,  120  111.  121;  Eastman  v.  Prozfident  Mut. 
B.  Asso.  5  L.  R.  A.  712,  65  N.  H. . 

Mr.  John  D.  O'Brien,  for  Alice  Balfour, 
respondent: 

The  terms  of  the  contract  are  to  be  con- 
strued with  a  view  to  effectuate  the  purposes 
for  which  the  Association  was  organized,  and 
the  same  liberal  rule  of  construction  which 
preyails  in  the  case  of  wills  is  applicable  to  the 
disposition  of  funds  created  by  mutual  benefit 
associations. 

Union  Mut.  Aid  Asso.  of  Battle  Creek  Y. 
Montgomery,  70  Mich.  587;  DuvoUy.  Goodson, 
79  Ky.  224;  Bacon,  Beoefit  Societies,  g  255. 
and  cases  cited. 

If  there  is  any  irreconcilable  repugnancy  be- 
tween them,  the  terms  of  the  application  must 
give  way  to  the  paramount  conditions  of  the 
charter. 

Walter  v.  Hensel,  42  Minn.  208;  Supreme 
Council  Am.  L.  of  H.  v.  Perry,  1  New  Eng. 
Rep.  715,  140  Mass.  580. 

The  garnishee  under  its  charter  could  not 
issue  a  certificate  which  would  divert  the  fund 
into  a  channel  other  than  that  provided  for  by 
its  charter. 

Kentucky  Masonic  Mut.  L.  Ins.  Co,  v.  Mil- 
ler. 18  Bush,  489. 

The  deceased,  by  the  express  terms  of  his 
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contract,  had  do  power  to  designate  bis  wife 
or  anybody  else  except  bis  family  as  benefi- 
ciary, even  bad  be  so  desired. 

Bacon,  Benefit  Societies,  §  55,  and  cases 
cited. 

If  deceased  bad  no  autboritv  to  designate 
Mrs.  Balfour,  of  course  sbe  could  not  bave  it 
in  her  power  to  defeat  botb  tbe  express  terms 
of  tbe  contract  and  tbe  design  for  wbicb  tbe 
association  was  organized  by  diverting  tbe 
fund  from  its  proper  cbannel  and  subjecting  it 
to  the  claims  of  her  creditors. 

Daniels  v.  Pratt,  8  New  Eng.  Rep.  480,  148 
Mass.  221;  Bacon,  Benefit  Societies,  812. 

Tbe  fund  is  exempt  by  virtue  of  cbap.  84, 
P  868,  Gen.  Stat.  1878,  and  also  by  virtue  of 
.  g  17,  cbap,  184,  Gen.  Laws  1885. 

Schillinger  v.  BoeB,  85  Ky.  857. 

It  is  tbe  duty  of  tbe  court  to  construe  tbe 
Statute  liberally  and  in  such  a  manner  as  to 
carry  out  tbe  benevolent  purpose  souffbt  to  be 
provided  for,  and  in  no  event,  unless  absolutely 
required  by  its  language,  to  construe  it  so  as 
to  defeat  such  purpose. 

Supreme  Council  Am.  L.  of  H,  v.  Perry, 
supra;  BaUou  v.  Gile,  50  Wis.  614. 

Mewrs.  Warner,  Iftichardsoa  &  Law- 
rence for  tbe  garnishee. 

Collins,  /.,  delivered  tbe  opinion  of  tbe 
court: 

The  plaintiir  (appellant),  bavinff  previously 
obtained  a  judgment  against  de^ndant,  gar- 
nisbed  tbe  Bankers' .Life  Association,  a  cor- 
poration organized  in  the  year  1880  in  tbe  man- 
ner prescribed  and  under  the  provisions  of  title 
8,  cbap.  84,  Gen.  Stat.  1878.  wbicb  title  relates 
to  corporations  other  tban  those  for  pecuniary 
profit.  The  general  plan,  as  shown  by  the 
articles  of  incorporation,  was  to  unite  and  as- 
sociate in  membership  male  persons  possessing 
certain  specified  Qualifications,  for  tbe  purpose 
of  obtaining  employment  while  living,  and  at 
their  decease  for  securing  and  rendering  pe- 
cuniary assistance  in  a  stated  amount  to  their 
families,  by  means  of  assessments  upon  the 
survivors,  the  amount  being  paid  over  in  each 
case, — when  xx)]lected, — to  tbe  person  desig- 
nated to  receive  the  same  for  the  family  by  tbe 
deceased  member  when  making  application  for 
membership  or  thereafter.  The  Association 
had  no  capital  stock,  its  entire  assets  being  de- 
rived from  \\s  members.  When  joining,  each 
paid  into  its  treasury  a  sum  equal  in  amount 
to  bis  age.  styled  a  "guaranty  deposit,"  and 
another  sum  equal  in  amount  to  2  per  cent  of 
the  guaranty  deposit,  in  full  for  the  first  casual 
assessment  against  bira,  botb  of  these  sums  be- 
ing set  apart  as  a  beneficiary  fund  to  be  mid 
over  to  toe  families  of  deceased  members.  The 
applicant  also  paid  a  membership  fee  and  his 
pro  rata  proportion  of  tbe  annual  expense  as- 
sessment for  tbe  unexpired  portion  of  the  cur- 
rent fiscal  year.  Thereafter  the  member  was 
assessed,  periodically,  for  operating  expenses, 
and,  casually,  for  such  sums  as  became  neces- 
sary for  tbe  payment  of  death  claims,  the  cas- 
ual  assessment  being  2  percent  of  tbe  guaranty 
deposit  for  each  death  claim.  The  garnishee 
was  beyond  doubt  an  insurance  society  or  as- 
sociation doing  business  on  the  co-operative  or 
assessment  plan,  incorporated  for  the  sole  pur- 
pose of  mutual  protection,  and  for  tbe  payment 
L.  R.  A. 


of  stipulated  sums  of  money  to  tbe  families  of 
deceaised  members.  It  was  therefore  expressly 
exempted,  by  section  868,  chap.  34,  supra,  from 
tbe  provisions  of  tbe  general  Life  Insurance 
Laws  of  the  State;  and  by  subsequent  legisla- 
tion it  had  been  made  subject  to  certain  rules 
laid  down  for  tbe  regulation  and  government 
of  all  corporations,  associations  and  societies 
of  its  character.  Gen.  Laws  1885,  §S  6,  6, 
chap.  184. 

Matbew  A.  Balfour  became  a  member  of  this 
Association  on  March  7,  1887,  and  died  Janu- 
ary 7,  1800,  leaving  as  members  of  bis  family 
a  widow,  the  defendant,  and  four  minor  chil- 
dren. In  tbe  certificate  of  membership— in  the 
ordinary  form— issued  to  him  when  joining, 
the  Association  agreed  and  covenanted,  subject 
to  certain  provisos,  of  no  consequence  in  these 
proceedings,  to  pay  to  his  family,  and  on  tbe 
receipt  of  the  representative  thereof  named  in 
his  application,  tho  sum  of  $2,000  within  sixty 
days  after  due  proof  of  his  decease.  Due  proof 
of  his  death  was  made,  but  for  reasons  going 
to  the  merits,  and  not  with  respect  to  this  de- 
fendant's right  to  act  as  plaintiff,  and  as  tbe 
duly  designated  representative  of  the  deceased 
member's  family,  the  Association  refused  to 
pay.  Legal  proceedings  were  had  for  a  recov- 
ery upon  the  certificate,  the  widow  being  plain- 
tiff, which  resulted  in  a  verdict  in  her  favor  on 
June  20,  1890,  for  the  sum  of  $2,085.  The 
garnishee  summons  was  served  on  the  Associa- 
tion the  following  day.  It  would  be  a  waste 
of  time  for  us  to  discuss  or  determine  in  this 
proceeding  just  what  right  or  interest  this  de- 
fendant has  in  the  amount  to  be  paid  over  when 
judgment  is  entered  upon  that  verdict,  whether 
she  nolds  tbe  whole  in  her  own  right  or  simply 
in  trust,  or  whether  she  has  an  absolute  title  to 
one  fifth,  as  a  member  of  a  family  consisting 
of  five  persons.  Sbe  recovered  upon  tiie  certi- 
ficate solely,  claiming  no  rights  except  such  as 
were  found  therein;  and  in  this  proceeding,  at 
least,  tbe  terms  of  the  certificate  must  govern 
the  plaintiff. 

Whatever  the  widow's  interest  in  the  fund, 
whether  great  or  small,  the  amount  thereof  is 
beyond  the  reach  of  her  creditors,  so  long  as  it 
remains  unpaid.  Section  860  of  said  chapter 
84  (tbe  same  being  §  2  of  cbap.  128,  Gen.  Laws 
1877),  reads  as  follows:  '  'When  any  benevolent 
association  or  society  similar  to  tboee  enumer- 
ated in  section  1  of  this  Act  [§  868]  set  apart 
or  appropriated  a  beneficiary  fund  to  be  paid 
over  to  tbe  families  of  deceased,  or  to  any 
member  of  said  families,  any  such  fund,  not 
exceeding  the  sum  of  $5,000,  so  provided  and 
set  apart  according  to  tbe  rules,  regulations  or 
bylaws  of  said  association  or  8(xdety  to  tbe 
family  of  any  deceased  member,  or  to  any 
member  of  said  family,  shall  be  exempt  from 
execution,  and  shall  under  no  ciirumstances 
be  liable  to  be  seized,  taken  or  appropriated  by 
any  lega)  or  equitable  process  to  pay  any  deSt 
of  such  deceased  member." 

The  rule  of  construction  laid  down  by  this 
court  (McNamara  v.  Minnesota  Cent,  R.  Co,  12 
Minn.  888,  Gil.  260;  Kino  v.  KdLu,  25  Minn. 
524),  that  a  statute  must  be  construed  so  that, 
if  it  can  be  prevented,  no  clause,  section  or 
word  shall  be  void,  superfluous  or  without 
significance,  is  quoted  by  appellant's  counsel, 
and  we  readily  agree  with  nim  that  this  rule 
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must  be  regarded  wheD  construing  section  869. 
Jorce  and  effect  should  be  ffiven  to  each  part, 
and  the  legislative  intent  discovered,  if  ppa- 
aible.    This  particular  portion  of  the  section 
has  not  been  made  quite  as  plain,  perhaps,  as 
It  baa  in  later  legislation  upon  this  class  of  as- 
sociations (sec.  17,  chap.  184,  ^upra);  but  the 
difference  in  the  language,  if  there  be  any,  is 
scarcely  perceptible.    If.  as  claimed  by  appel- 
lant, these  clauses  in  reference  to  an  exemp- 
tion of  the  fund  (one  prohibiting  its  seizure 
upon  execution,  the  other  its  appropriation  in 
payment  of  the  debts  of  the  deceasied),  relate 
to  the  same  subject  matter, —the  indebtedness 
of  the  member,  and  to  no  other  indebtedness, 
—the  clause  or  provision  in  reference  to  an 
«xecution  is  surplusage,  for  the  succeeding 
clause  covers  the  whole  ground;  it  absolutely 
and  without  the  slishtest  opi)ortunity  for  mis- 
apprehension forbids  the  application  of  anv 
part  of  the  fund  in  payment  of  the  decedent's 
liabilities.    From  the  language  used  in  the 
Statute  under  consideration  it  is  not  only  evi- 
dent that  the  law-makers  took  special  care  to 
protect  the  fund  created  and  set  apart  in  these 
associations  and  societies  from  demands  which 
might  be  asserted  by  creditors  of  deceased 
members,  but  that  they  intended  to  and  did 
go  further  in  the  matter  of  protection  and  ex- 
emption.   Having  in  mind   the  worthy  and 
benevolent  design  made  so  prominent  m  or- 
sranizations  of  this  character,  realizing  that  the 
fund  accumulated  bv  assessment  upon  the  liv- 
ing was  for  the  relief  and  assistance  of  the 
families  of  deceased  members,  not  for  the  ben- 
efit of  creditors,  and  appreciating,  undoubt- 
•edly,  the  unwisdom  of  prohibiting  the  use  of 
the  money  in  payment  of  debts  contracted  by 
members,  and,  at  the  same  time,  allowing  it 
4o  be  seized  by  the  creditor  of  a  beneficiary  in 
payment  of  his  debt,  or  otherwise  allowing  it 
to  be  diverted  from  coming  into  the  hands  of 
those  for  whom  it  was  designed  and  created, 
the  legislators  expressly  enacted  that  it  should 
be  exempt  from  execution,  in  addition  to  pro- 
riding  that  no  part  should  go  to  the  creditors 
of  the  member.    The  object  which  seems  to 
have  been  kept  in  view  and  to  have  been  ac- 
•complisbed  b^  the  use  of  words  which  prevent 
the  interposition  of  legal  process  whereby  the 
money  may  be  turned  aside  from  a  benevolent 
channel  and  placed  in  the  hands  of  a  creditor 
of  a  member,  or  of  one  of  his  family, — a  ben- 
eficiary,—or  even  of  a  creditor  of  the  Associa- 
tion, was  the  relief  and  assistance,  when  most 
seeded,  of  those  for  whom  the  fund  was  de- 


signed and  created,  the  complete  immunity  of 
the  fund  itself  from  the  process  of  the  courts. 
Obviously  the  amount  due  upon  the  decease  of 
a  member  has  been  placed  beyond  seizure  for 
Uie  debt  of  a  member,  or  a  beneficiary,  or  of 
the  Association  itself.  Language,  found  in  an 
Act  creating  a  similar  association  in  the  State 
of  Kentucky,  almost  precisely  that  of  section 
860,  has  recently  been  construed  by  the  Su- 
preme Court  of  that  State.  It  was  held  that 
the  fund  was  exempt  whether  garnished  for 
the  debt  of  a  member  or  for  an  indebtedness 
due  from  one  of  his  family.  SehiUinger  v. 
Boei,  85  Ky.  857. 

Unless  the  construction  we  have  determined 
upon,  or  that,  at  least,  adopted  by  the  court 
just  mentioned,  can  be  given  to  the  words  un- 
der consideration,  they  are  wholly  superfiuous, 
and  without  meaning,  at  all  times.  In  fact, 
without  so  construing  them,  the  entire  section 
would  be  valueless  as  a  rule,  because  inappli- 
cable to  nearly  all  co-operative  or  assessment 
life  insurance  organizations.  Almost  without  «. 
exception  these  associations  provide  in  their 
articles  of  incorporation  and  in  their  member- 
ship certificates,  as  did  this  garnishee,  that  the 
fund  shall  be  paid  to  his  family  upon  the  de- 
cease of  a  member.  At  no  time  has  he  an  in- 
terest which  may  subject  the  money  to  the 
payment  of  his  debts.  On  the  other  band,  con- 
struing the  section  as  we  have  indicated  gives 
it  significance  and  effect  as  to  each  of  these  so- 
cieties and  associations;  their  plans  are  pro- 
moted, and  oblects  encouraged;  and  tbey  are 
the  better  enabled  to  accomplisb  their  benevo- 
lent and  charitable  purposes.  In  addition  to 
this,  such  construction  is  in  harmony  with  all 
legislative  action  upon  the  subject  of  co-opera- 
tive and  assessment  associations,  as  well  as 
with  the  universal  rule  of  construction  that, 
when  applied  to  such  organizations,  a  liberal 
construction  is  reauired  of  their  articles,  and 
of  the  Statutes  in  favor  of  the  objects  of  their 
bounty,  and  to  prevent  the  application  of  their 
funds  to  the  benefit  of  those  who  are  strangers. 
The  purposes  and  objects  to  be  attained  by 
such  organization  should  not  be  defeated  by  a 
strict  construciion  of  their  articles  of  associa- 
tion or  of  the  Statutes.  Jewell  v.  Qrand  Lodge 
A.  0,  U.  W.  41  Minn.  405;  Supreme  Council 
Am.  L.  ofH.  V.  Perry,  140  Mass.  580,  1  New 
Enff.  Rep.  715;  BaOou  v.  Qile,  50  Wis.  614. 

Order  discfiarging  garnishee  ajfinned, 

Mitchell,  J. ,  being  absent  at  the  time,  took 
no  part  in  the  making  or  filing  of  this  decision. 


SOUTH  CAROLINA  SUPREME  COURT. 


Sarah  E.  CRAWFORD  et  al.,  Respts., 

V. 

0>IAN  &  STEWART  STONE  CO.,  Appt. 
(....8.  C ) 

1.  Tba  word  ''shipped'*  in  »  contract  hy 

a  leasee  of  a  quarry  to  pay  certain  rates  for  stone 
ahipped  canaot  be  construed  to  Include  stone  not 


shipped  although  quarried  and  ready  for  ship- 
ment. 

8*  The  words  ** dimension  stone"  in  a 
qumrry  lease  fixing  prices  for  such  stone 
must  be  construed  in  their  technical  trade  mean- 
ing in  the  absence  of  anything  in  the  contract  to 
Indicate  the  contrary,  where  both  parties  are 
quarry-men. 


'SOTm.'^kmttruUUm  of  terms  %ued  in  contracts.     \  sense  different  from  its  ordinary  meaning,  those 
Where  the  whole  of  a  written  instrument  shows   words  are  to  be  taken  in  their  primary  meaning, 

that  the  parties  employed  technical  language  in  a  I  and  not  In  their  technical  meaning.   Atkinson  ▼. 

12  L.  R  A. 
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8«  Whether  terms  of  art  were  need  in 
their  ordinary  meaning  or  not  in  a  con- 
tract between  men  familiar  with  the  business  to 
which  the  terms  relate  cannot  be  left  to  the  jury, 
although  they  may  determine  the  meaning  of  the 
terms  In  that  business. 

(Marob  18, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for  Fair- 
field County  in  favor  of  defendants  in  an  ac- 
tion brought  to  recover  the  contract  price  for 
certain  land  quarried  by  defendant  on  plain- 
tiffs' land.    MevevKd, 

The  lease  under  which  this  controversy 
arose  was  as  follows  : 

*'This  agreement  entered  into  by  and  between 
the  parties  following,  witnesseth  that  Robert 
Crawford  and  8.  E.  Crawford,  his  wife,  both 
of  township  nine,  Fairtield  County,  and  State  of 
South  Carolina,  have  this  day  leased  to  the  Oman 
&  Stewart  Stone  Company,  a  firm  doing  business 
in  Nashville,  Tennessee,  with  headquarters  at 
Oman,  Watson  County,  Kentucky,  the  exclu- 
sive riffht  and  privilege  of  quarrying  granite 
on  the  lands  owned  by  said  Crawford  and  wife, 
in  said  township,  for  the  term  of  ten  years. 


with  the  privilege  to  the  said  Oman  &  Stewart 
Stone  Company  of  renewal  for  another  five  or 
ten  years,  at  their  election,  on  the  following 
conditions  and  terms,  viz. :  The  said  Oman  & 
Stewart  Stone  Company  are  to  have  the  exclu- 
sive right  of  quarrying  granite  on  any  part  of 
the  lands  owned  by  said  Crawford  and  wife 
that  may  appear  to  said  Oman  &  Stewart  Stone 
Company  as  proper  and  advisable.  Said  Oman 
&  Stewart  Stone  Company  are  to  have  the  ri^ht 
to  build  such  houses,  derricks  or  other  machin- 
ery, roads,  tramways  or  railroads,  as  may  seem 
to  them  necessary  in  the  operation  of  the 
quarry  or  quarries  they  may  choose  to  open  or 
operate.  Said  Oman  h  Stewart  Stone  Compa- 
nv  are  to  have  the  right  of  way  over  the  lands 
of  said  Crawford  and  wife  for  such  roads, 
tramways  or  railroads  as  they  may  choose  to 
make  or  travel  over  in  conducting  their  busi- 
ness of  quarrying.  The  right  to  use  and  re- 
move any  stone  quarried  or  unquarried  on  the 
lands  of  said  Crawford  and  wife  in  said  town- 
ship is  hereby  conveyed  to  said  Oman  &  Stew- 
art Stone  Company.  Said  Company  have  the 
further  privilege  of  cutting  down  and  remov- 
ing or  using  such  timbers  as  may  be  on  the 
ground  or  in  the  way  of  hauling  granite.  In 
consideration  of  the  aforementionS  privilege^ 


Slnnott,  67  Miss.  500 ;  Elph.  Interp.  Deeds,  Rule  10, 
p.  7». 

The  word  *'lamp,"  as  used  in  a  contract  for  the 
fumishlng  and  use  of  natural  gas,  is  to  be  con- 
strued with  reference  to  the  context,  the  time, 
place  and  habits  of  the  people  with  reference  to 
which  it  is  used,  and  the  popular  understanding  of 
the  word  in  the  localities  where  natural  gas  is  gen- 
erally used.  Saltsburg  Oas  Co.  v.  Saltsburg  (Pa.) 
10  L.  R.  A.  183,  and  noU. 

The  term  ^'solld  rook"  is  not  uncertain  or  ambig- 
uous ;  and  in  the  absence  of  proof  that  It  was  used 
in  any  other  than  its  plain  and  popular  sense,  proof 
of  surrounding  circumstances  is  not  admissible  on 
the  question  of  its  meaning  in  a  written  contract. 
Fruin  v.  Crystal  R.  Co.  4  West.  Rep.  006, 80  Mo.  397. 
Custom  may  control  and  vary  the  meaning  of 
words,  eriviog  even  to  such  words  as  those  of  num- 
ber a  sense  enthrely  different  from  that  which  they 
commonly  bear.  2  Parsons,  Cont.  60 :  Hinton  v. 
Locke,  5  Hill,  437;  Eaton  v.  Smith,  20  Pick.  150.  See 
noU  to  MacCulsky  v.  Klosterman  (Or.)  10  L.  R.  A. 
786. 

The  Iowa  Code,  I  8662.  providing  that  when  the 
terms  of  an  agreement  have  been  intended  in  a  dif- 
ferent sense  by  the  parties  to  it,  that  sense  is  to 
prevail  against  either  party  in  which  he  had  reason 
to  suppose  the  other  understood  it,  does  not  dis- 
tinguish between  verbal  and  written  agreements. 
Cobb  V.  McElroy,  79  Iowa,  603. 

When  a  word  has  attached  to  it  by  the  courts  a 
settled  technical  meaning  parties  are  to  be  supposed 
to  use  it  with  the  same  meaning.  Clark  v.  Pinney, 
7  Cow.  681:  Ellmaker  v.  BUmaker.  4  Watts,  89;  Hart 
V.  Hammett.  18  Vt.  127. 

Yet  the  legal  meaning,  no  matter  how  settled, 
must  yield  to  the  sen^e  In  which  the  term  is  used 
by  the  parties.  Rrowning  v.  Wright,  2  Bos.  &  P. 
24:  Biddleoombe  v.  Bond,  4  Ad.  &  El.  822;  MaUan  v. 
May,  18  Mees.  &  W.  61;  Robertson  v.  French,  4  Bast, 
180;  Stanley  v.  Western  Ins.  Co.  L.  R.  8  Ezcb.  71; 
Schuylkill  Nav.  Co.  v.  Moore,  2  Whart.  491. 

This  is  eminently  the  case  with  informal  docu- 
ments, emanating  from  businessmen,  in  which 
they  must  be  supposed  to  have  used  terms  tn  their 
common  business  sense.  2  Wharton,  Cont.  61 682, 
688. 
12  L.  R.  A. 


Terms  of  art  having  a  distinctive  meaning 
among  specialists  may  be  explained  by  specialists. 
PoUen  V.  LeRoy,  80  X.  T.  649;  CoUender  v.  Dins- 
more,  66  N.  Y.  200;  Colwell  v.  Lawrence,  88  Barb. 
643;  2  Wharton,  Cont  I  680. 

The  meaning  of  terms  of  art  or  buMness  Ufor  th ejury. 
This  Is  the  rule  where  testimony  Is  necessary 
to  determine  the  meaning  of  the  term ;  but  when 
the  meaning  is  determined,  the  construction  of  the 
contract  with  the  meaning  so  determined  is  for  the 
court.  Barnard  v.  Kellogg,  77  U.  8. 10  Wall.  888, 19 
L.  ed.  967 ;  Stagg  v.  Connecticut  Mut.  L.  Ins.  Co. 
77  U.  S.  10  Wall.  689, 19  L.  ed.  1088;  May  v.  Rice,  101 
U.  8. 281,  26  L.  ed.  797;  School  Blst.  No.  8  of  Thomp- 
son  V.  Lynch.  88  Conn.  880;  Paris  &  D.  R.  Co.  v. 
Henderson,  89  111.  86:  Baton  v.  Smith,  20  Pick.  160; 
Star  Glass  Co.  v.  Morey,  108  Mass.  6T0;  Short  v. 
Woodward,  18  Gray,  86;  State  v.  Hastings,  24  Minn. 
78:  Nash  v.  Driseo,  61  Me.  417;  McAvoy  v.  Long,  la 
ni.  147;  Pierce  v.  State,  13  N.  H.  686;  Festerman  v. 
Parker,  10  Ired.  L.  477;  Bradley  v.  Wheeler,  44  N.  Y. 
496;  Edwards  v.  Goldsmith,16  Pa.  45;  Evans  v.  Wain, 
71  Pa,  69;  Brown  v.  Hatton,  9  Ired.  L.  819;  Wason  v. 
Rowe,  16  Yt.  625;  Neilson  v.  Harford,  8  Mees.  ft  W. 
806;  Ford  v.  Beech.  11  Q.  B,  852:  Simpson  v.  UargiU 
BOD,  11  Q.  B.  82;  Hodgson  v.  Davles,  2  Oampb.  580; 
Hutchinson  v.  Bowker,  6  Mees.  &  W.  685. 

The  construction  of  the  contract  is  for  the  court. 
The  construction  of  a  written  contract  is  for  the 
court  alone,  as  soon  as  the  true  meaning  of  the 
words  used  and  the  surrounding  circumstances.  If 
any,  have  been  ascertained  as  facts,  and  It  is  the 
duty  of  the  jury  to  take  the  construction  ftt>m  the 
court.  Levy  v.  Gadsby,  7  U.  8. 8  Cranch,  180,2  L. 
ed.  401;  Emery  v.  Owings,  6  Gill,  191;  Woodman  v. 
Chesley,  89  Me.  46:  Randall  v.  Thornton,  48  Me.  226; 
Nash  V.  Drlsco,  61  Me.  417:  Pratt  v.  Lanegdon, }» 
Allen,  544;  Smith  v.  Faulkner,  12  Gray,  2S1;  Globe 
Works  V.  Wright,  106  Mass.  207;  Jones  v.  Bunker. 
88  N.  C.  824;  Collins  v.  Benbury,  6  Ired.  L.  118;  Bl- 
Sora  V.  Phillips,  10  H.  L.  Ctm.  688;  Renas  v.Plcksley^ 
L.  R.  1  Ezch.  842.  See  notes  to  Minneapolis  MUl  Co. 
V.  Goodnow  (Minn.)  4  L.  R.  A.  202;  Newhall  v.  Ap-> 
pleton  (N.  Y.)  8  L.  R.  A.  859. 
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to  said  Oman  &  Stewart  Stone  Company,  they 
Bf^  and  bind  themselves  to  pay  annually  to 
said  Crawford  and  wife  one  cent  and  one  quar- 
ter of  one  cent  for  eveiy  cubic  foot  of  granite 
shipped  of  dimension  stone  during  the  first  five 
years  of  this  lease,  and  one  cent  and  one  half 
of  one  cent  per  cubic  foot  of  dimension  stone 
during  the  second  five  years  and  all  subsequent 
term8*of  this  lease.  For  all  other  stone  shi pped 
not  dimension  stone  they  agree  to  pay  fifty  cents 
per  carload.  Any  and  all  improvements  erect- 
ed or  made  by  said  Company  on  tbe  lands  of 
said  Crawford  and  wife  are  to  remain  the  prop- 
erty of  said  Company,  and  the  right  is  reserved 
to  them  to  remove  them  at  any  time  durinff 
this  lease.  In  witness  whereof  we  have  affixea 
our  names  this  22d  day  of  December,  1884. 
-Robt.  Crawford, 
"S.  E.  Crawford. 

"For  Oman  &  Stewart  Stone  Company, A.  R. 
Stewart,  President, 

"Witness:  J.  W.  Jones." 

Further  facts  appear  in  the  opinion. 

Mesan,  Rag^saale  &  Rafcsdale*  for  ap- 
pellant : 

The  contract  was  wholly  in  writing,  and  its 
terms  were  not  converted.  It  was  therefore 
error  to  submit  the  question  of  its  proper  con- 
struction to  the  jury.  The  court,  and  the  court 
alone,  should  construe  a  written  contract. 

Mawry  v.  JStogner,  8  S.  C.  251;  Hammond  v. 
Port  Royal  dtA.  R.  Co.  15  S.  C.  10;  Rumll  v. 
Arthur,  17  S.  C.  477;  De  Camps  v.  Carpin,  19 
S.  C.  124;  AmM  v.  Bailey,  24  S.  C.  497. 

Me»r$.  H.  A.  OaiUard  and  H.  N. 
Obear  for  respondents. 

MelTer*  J,,  delivered  the  opinion  of  the 
court: 

On  the  22d  of  December,  1884,  the  plain- 
tiffs and  defendant  entered  into  a  written  an-ee- 
ment,  styled  a  ''lease,"  a  copy  of  which  is  set 
out  in  the  case,  and  should  be  embraced  in  the 
report  of  this  case.  By  the  terms  of  this  agree- 
ment the  defendant,  among  other  things,  was 
to  have  the  exclusive  right  of  quarrying  gran- 
ite on  the  lands  of  the  plaintiffs  for  the  term 
of  ten  years,  with  the  privilege  to  defendant  of 
renewal  for  another  term  of  tve  or  ten  vears, 
at  its  election,  in  consideration  whereof  the  de- 
fendant agre^  to  pay  annually  to  the  plaintiffs 
"one  cent  and  one  quarter  of  one  cent  for 
every  cubic  foot  of  granite  shipped  of  dimen- 
sion stone  during  the  first  five  years  of  this 
lease,  and  one  cent  and  one  half  of  one  cent 
per  cublic  foot  of  dimension  stone  during 
the  second  five  years  and  all  subsequent  terms 
of  this  lease.  For  all  other  stone  shipped  not 
dimension  stone  they  agree  to  pay  fifty  cents 
I)er  carload."  The  defendant,  having  worked 
the  quarry  for  some  two  or  three  years,  aban- 
doned it,  whereupon  this  action  was  com- 
menced, on  the  81st  of  January,  1889.  In  the 
complaint  the  plaintiffs  undertook  to  state  two 
causes  of  action, — the  first  for  breach  of  tbe 
written  contract  in  not  paying  the  price  agreed 
upon  for  the  stone  quarried,  and  the  second  for 
damages  for  ceasing  to  work  the  quarry.  But 
as  the  second  cause  of  action  has  been  practi- 
cally eliminated  by  the  ruling  of  the  circuit 
Judge  on  the  motion  for  a  new  trial,  to  which 
no  exception  has  been  taken  by  the  plaintiffs, 
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we  are  confined  to  a  consideration  of  the  first 
cause  of  action.  In  support  of  this  cause  of 
action  the  plaintiffs,  after  alleging  the  making 
of  the  written  contract,  subetautudly  as  above 
stated,  except  that  feature  which  prescribes  the 
price  of  stone  shipped  other  than  dimension 
stone,  allege  that  defendant  "has  (married 
200,000  blocks  of  granite,  known  as  'Belgian 
blocks;'  and  that  said  defendant  has  alr^v 
shipped  110,000  of  said  Bel^an  blocks,  and  is 
ready  to  ship,  and  is  prepanng  to  ship,  the  re- 
maining 90,000  of  said  blocks."  They  then 
proceed  to  allege  that  the  200,000  Belgian 
blocks  "so  quarried  by  tbe  defendant  are 
equivalent  to  86,000  cubic  feet  of  granite;  that 
said  Belgian  blocks  are  'dimension  stone;'  and 
that  there  is  due  and  payable  to  the  plaintiffs 
by  the  defendant,  under  said  agreement,  upon 
the  said  86,000  cubic  feet  of  stone,  the  sum  of 
$450;"  for  which  sum  judgment  is  demanded. 
Testimony  was  adduced  tending  to  show  how 
much  stone  had  been  shipped  by  the  defend- 
ant, how  much  was  at  the  quarry  cut  into  Bel- 
gian blocks,  but  not  shipped,  and  also  as  to 
what  was  the  meaning  of  the  term  "dimension 
stone,"  which  seems  to  be  a  term  of  art,  as  to 
which  there  was  considerable  confiict  among 
the  witnesses.  The  plaintiff  Robert  Crawford, 
who,  as  agent  for  bis  wife,  his  co-plaintiff, 
seems  to  have  had  entire  charge  of  the  business, 
testified  that  he  regarded  &lgian  blocks  as 
dimension  stone,  but  there  is  no  testimony  that 
the  defendant  so  regarded  them.  The  circuit 
iudffe  charged  the  jury  that  the  defendant  was 
liable,  not  only  for  the  stone  actually  shipped 
by  them,  but  also  for  such  as  had  been  quarried 
and  left  at  the  quarry,  using  these  words, 
"Whatever  was  quarried  and  ready  for  ship- 
ment may  be  considered  in  this  contract  as  ar- 
ticles'shipped;"  and,  as  to  the  rate  that  snouid 
be  charged  for  the  Belgian  blocks,  while  they 
were  not  dimension  stone,  yet  if  the  testimony 
satisfied  the  jury  that  the  term  "dimension 
stone"  was  not  used  in  its  ordinary  technical 
sense,  but  was  intended  to  embrace  Belgian 
blocks,  then  they  could  so  find,  and  allow  the 
plaintiffs  to  recover  for  the  Belgian  blocks,  at 
the  rate  fixed  by  the  contract  for  dimensitm 
stone.  The  jurv  having  found  a  verdict  in  fa- 
vor of  the  plamtiffs  for  the  whole  amount 
claimed,  |450,  defendant  appeals  upon  the  fol- 
lowing grounds:  *  M)  For  that  his  honor  erred 
in  charging  the  jury  that,  if  the  75,000  Belgian 
blocks  were  quarried,  then  whatever  was 
quarried  and  ready  for  shipment  may  be  con- 
sidered in  this  contract  as  articles  shipped,  and 
that  the  plaintiffs  could  recover  therefor  against 
the  defendant.  (2)  In  that  his  honor  erred  in 
this:  that  having  charged  the  jury  that,  the 
parties  being  quarrymen,  there  was  a  presump- 
tion that  they  contracted  with  reference  to  the 
technical  meaning  of  *  dimension  stone,' and 
having  charged,  further,  that  Belgian  blocks 
were  not  'dimension  stone'  in  its  technical 
sense,  it  was  error  to  submit  to  the  jury  the 
question  whether  the  plaintiffs  had  rebutted 
this  presumption,  when  they  had  offered  no 
testimony  whatever  to  rebut  the  same." 

The  action  l)eing  based  upon  a  written  con- 
tract, it  is  quite  clear  that  the  rights  and  lia- 
bilities of  the  parlies  must  be  determined  by 
the  terms  of  such  contract,  and  it  seems  to  us 
equally  clear  that,  under  the  provisions  of  this 
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contract,  the  plaintifFs  had  no  right  to  demand, 
and  the  defendant  was  under  no  obligation  to 
pay  for,  any  stone  until  it  was  shipped  or  sent 
to  market,  for  such  is  the  express  provision  of 
the  contract.  It  does  not  provide  that  defend- 
ant shal]  pay  for  the  stone  when  it  is  quarried, 
or  even  when  it  is  i)repared  for  market,  but 
only  when  it  is  "shipped."  Such  being  the 
contract  of  the  parties  expressed  in  no  equivo- 
cal terms,  we  do  not  see  by  what  authority  a 
court  can  undertake  to  chaose  those  terms. 
It  may  have  been,  and  doubtless  was,  a  very 
material  matter  to  the  defendant  that  it  should 
not  be  required  to  pay  until  the  stone  was 
shipped,  as  it  may  have  been  dependent  for  the 
means  of  paying  for  the  stone  upon  its  sales 
of  the  same,  and  the  proceeds  of  such  sales 
could  scarcely  be  realized  before  the  stone  was 
shipped.  Again,  it  is  not  difficult  to  under- 
stand that  one  of  the  material  elements  which 
entered  into  the  calculation  of  the  defendant, 
in  makinff  a  contract  in  reference  to  such  a 
heavy  ana  unwieldy  article,  would  be  the  rates 
of  transportation  which  it  might  be  able  to 
obtain,  and  hence  there  might  have  been  a  very 
good  reason  for  inserting  in  the  contract  the 
provision  that  the  defendant  was  to  pay  only 
for  the  stone  shipped.  The  testimony  shows 
that  the  defendant  was  largely  dependent  for 
transportation  upon  a  private  railroad,  which 
not  being  under  the  control  of  the  public  au- 
thorities of  the  State,  its  owners  could  fix  any 
rates  they  pleased,  and  thus  effectually  destroy 
the  business  of  the  defendant;  and  in  fact  there 
is  testimony  from  one  of  the  owners  of  this 
railroad,  who  was  interested  in  a  rival  quarry, 
that  the  rates  of  transportation  on  that  railroad 
were  raised  for  the  express  purpose  of  putting 
an  embargo  on  the  business  of  the  defendant, 
which  did  have  the  effect  of  stopping  its  oper- 
ations. In  view  of  this  contingencv,  which 
the  testimony  shows  must  have  been  known  to 
both  parties,  it  seems  to  us  that  the  contract, 
as  it  was  written,  and  as,  we  think,  it  must  be 
construed,  so  far  from  being  an  unreasonable 
one,  was  just  the  reverse,  and  that  the  inser- 
tion of  the  provision  whereby  the  defendant 
was  only  to  paj'  for  the  stone  shipped  was  a 
very  prudent  and  proper  precaution,  in  view  of 
the  contingency  above  mentioned,  which,  as 
the  event  proved,  did  happen;  for  it  can  scarce- 
ly be  supposed  that  the  defendant  intended  to 
bind  itself  to  pay  for  stone  which  it  could  not 
get  to  market  except  bv  paying  such  rates  of 
transportation  as  would  eJffectually  destroy  the 
profits  of  the  business,  and  perhaps  bring  it  in 
debt  every  year.  It  may  be  that  it  was  an  un- 
wise contract  on  the  part  of  the  plaintiffs  to 
make  their  pay  contingent  upon  the  amount  of 
stone  shipped,  without  first  taking  measures  to 
secure  such  rates  of  transportation  as  would 
enable  th«  defendant  to  carry  on  the  business 
with  reasonable  success;  but  courts  do  not  sit 
for  the  purpose  of  relieving  parties  from  un- 
wise bargams,  and  when  parties  of  full  age  and 
capacity,  without  fraud  or  imposition  (of  which 
there  is  no  pretense  here)  enter  into  a  conti-act, 
they  will  be  held  to  its  performance  according 
to  the  terms  inserted  in  such  contract,  unless, 
perhaps,  it  is  so  whollv  unreasonable  and  un- 
conscientious as  to  afford  a  presumption  that 
the  parties  must  have  intended  something  dif- 
ferent from  that  which  the  words  they  used 
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clearly  import.  But,  as  we  have  said,  we  do 
not  see  anything  so  unreasonable  in  the  terms 
of  this  contract,  as  written,  as  would  afford 
any  ground  for  such  a  presumption.  The  sug- 
gestion made  by  the  circuit  Judge  that  the  par- 
ties could  not  have  contemplated  that  the  de- 
fendant should  work  the  quarry  from  year  to 
year,  taking  from  it  blocks  of  stone  of  any 
kind,  and  become  the  owners  of  such  bloclu 
without  becoming  responsible  for  the  payment 
of  the  contract  price  therefor,  and  hence  that 
whatever  stone  was  quarried  and  ready  for 
shipment  may  be  considered,  under  this  con- 
tract, as  shipped,  and  consequently  that  if 
there  were,  as  estimated,  75,000  Belgian  blocks 
left  at  the  quarry,  the  defendant  was  liable  to 
pay  the  contract  price  for  the  same,  cannot  be 
approved.  In  the  first  place,  we  do  not  think 
that  it  necessarily  follows  that  the  defendant 
would  •'become  the  owner  of  such  blocks;*'  for 
if  the  defendant  has  abandoned  the  work,  as 
the  testimony  shows,  leaving  that,  or  any  other, 
number  of  Belg[ian  blocks  at  the  quarry,  we 
do  not  see  how  it  would  become  the  owner  of 
the  same.  On  the  contrary,  if  such  is  the  case, 
we  see  no  reason  why  the  plaintiffs  may  not 
resume  possession  of  the  quarry,  together  with 
all  the  stone  left  there  which  had  oeen  taken 
out  of  the  quarry  and  cut  into  Belgian  blocks, 
and,  if  so,  tneu  the  plaintiffs  have  been  bene- 
fited, rather  than  injured,  thereby.  But,  be 
all  this  as  it  may,  we  think  that,  the  parties 
having  clearly  expressed  in  writing  the  terms 
of  the  contract,  which  do  not  appear  to  us  to 
be  so  unreasonable  as  to  warrant  a  court  in 
changing  those  terms,  they  must  be  held  to  the  * 
plain  meaning  of  the  terms  they  have  used; 
and  hence  that  the  circuit  judge  erred  in  in- 
structing the  jury  that  whatever  stone  was 
quarried  and  ready  for  shipment  may  be  re- 
sardedas  shipped,  under  the  terms  of  this  con- 
tract, and  that  defendant  was  liable  to  the 
plaintiffs  for  the  contract  price  of  the  same. 

It  seems  to  us,  also,  that  the  second  excep- 
tion is  well  founded.  Inasmuch  as  the  con- 
tract prescribed  one  price  for  dimension  stone 
and  another  and  much  lower  price  for  all 
other  stone,  it  was  of  course  very  material  to 
determine  what  was  meant  by  the  term  **di- 
mension  stone,"  and  especially  whether  Bel- 
gian blocks  were  embraced  in  that  term. 
Now,  as  the  term  "dimension  stone"  was  a 
term  of  art,  it  was  competent,  under  the  well- 
settled  rule,  to  receive  evidence  of  experts  as 
to  the  technical  meaning  of  that  term.  1 
Greenl.  Ev.  §  280;  8  Am.  &  Eng.  Encyclop. 
Law,  867,  868,  and  notes.  Accordingly  such 
evidence  was  received  in  this  case,  and  as  it 
was  conflicting,  a  question  of  fact  was  pre- 
sented as  to  the  meaning  of  the  term  "dimen- 
sion stone,"  and  especially  whether  it  included 
Belgian  blocks,  which  it  was  the  province  of 
the  jury  to  determine;  and  it  was  for  the  court 
to  instruct  them  as  to  the  proper  construction 
of  the  contract,  accordingly  as  they  found  one 
or  the  other  meaning  of  the  term  to  be  correct. 
It  seems  to  us  that  the  true  rule  upon  this  sub- 
ject is  well  stated  by  Parke,  B.,  in  NeiUon  v. 
Harf(yrd,  8  Mees.  &  W.  806,  in  the  following 
language,  taken  from  one  of  the  notes  to  the 
passage  in  the  Encyclopedia  above  cited:  "The 
construction  of  all  written  instruments  belongs 
to  the  court  alone,  whose  duty  it  is  to  construe 
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all  such  instniments  as  soon  as  the  true  mean- 
ing of  the  words  in  which  they  are  couched, 
and  the  surrounding  circumstances,  if  any, 
have  been  ascertained  as  facts  by  the  jury; 
and  it  is  the  duty  of  the  juij  to  take  the  con- 
almction  from  the  court  either  absolutely,  if 
there  be  no  words  to  be  construed  (or,  perhaps, 
it  would  be  better  \o  say  interpreted)  as  words 
of  art  or  phrases  used  in  commerce,  and  no 
surrounding  circumstances  to  be  ascertained, 
or  conditionally,  when  those  words  or  circum- 
stances are  necessarily  referred  to  them." 
This  rule  was  illustrated  in  the  case  of  Hutch- 
inson  ▼.  Bawker,  5  Mees.  &  W.  585,  where  an 
offer  had  been  made  by  letter  to  sell  a  certain 
quantity  of  "good  barley/'  and  the  letter,  in 
reply,  after  stating  the  offer,  contained  the  fol- 
lowing: **0f  which  offer  we  accept,  expect- 
ing you  to  give  us  fine  barley  and  good 
weight."  And  it  was  held  that,  although  the 
jury  might  find  the  mercantile  meanmg  of 
"good"  and  *'fine,"  as  applied  to  barley,  yet 
they  could  not  go  further  and  find  that  the  par- 
ties did  not  understand  each  other.  The  ques- 
tion whether  there  was  a  sufficient  acceptance 
was  a  question  to  be  determined  by  the  court 
upon  a  proper  construction  of  the  letters, 
Parke,  i?.,  saying:  "The  law  I  take  to  be 
this:  that  it  is  the  duty  of  the  court  to  con- 
strue all  written  instruments.  If  there  are  pe- 
culiar expressions  used  in  them,  which  have, 
in  particular  places  or  trades,  a  known  mean- 
ing attached  to  them,  it  is  for  the  jury  to  say 
what  is  the  meaning  of  such  expressions,  but 
for  the  court  to  decide  what  is  the  meaning 
•  of  the  contract."  So.  as  was  said  by  Shaw,  Cn. 
J.,  in  Eaton  v.  Smith,  20  Pick.  150  (quoting 
again  from  the  Encyclopedia):  "When  anew 
and  unusual  word  is  used  in  a  contract,  or 
when  a  word  is  used  in  a  technical  or  peculiar 
sense,  as  applicable  to  any  trade  or  branch  of 
business,  or  to  any  particular  class  of  people, 
it  is  proper  to  receive  evidence  of  usage  to  ex- 
plain and  illustrate  it,  and  that  evidence  is  to 
be  considered  by  the  jury;  and  the  province  of 
the  court  wiU  then  be  to  instruct  the  jury  what 
will  be  the  legal  effect  of  the  contract  or  in- 
strument as  they  shall  find  the  meaning  of  the 
word  modified  and  explained  by  the  usage." 
It  seems  to  us,  therefore,  thjit  the  circuit  judge 
erred  when  he  instructed  the  juiy  that  while 
a  Belgian  block  was  not  a  dimension  stone,  if 


that  word  is  to  be  interpreted  in  its  technical 
sense,  ^et  the  question  for  the  jury  to  deter- 
mine m  this  case  was  whether  the  term  "di- 
mension stone"  was  used  in  this  contract  in  its 
ordinary  technical  sense,  or  in  some  other 
sense.  The  written  contract  showed  what 
terms  had  been  used  by  the  parties,  and,  in 
view  of  the  fact  that  one  of  those  terms — "di- 
mension stone" — was  a  term  of  art,  the  only 
question  for  the  jury '  was.  What  was  the 
meaning  of  that  term  in  the  art  to  which  it 
applied?  and  not  whether  the  parties  used  that 
term  in  a  sense  different  from  that  which  it  or- 
dinarily bore.  This  would  be  allowing  a  party, 
by  parol  evidence,  to  prove  that  the  under- 
standing between  the  parties  was  different  from 
that  which  the  terms  they  have  used  ordina- 
rily and  properly  import,  which  is  not  permis- 
sible, as  it  would  be,  in  effect,  varying  the 
terms  of  a  written  contract  by  parol.  See  De 
CamM  V.  Carpin,  19  8.  C.  121. 

We  must  look  alone  to  the  written  contract 
for  the  words  used  by  the  parties,  and  where 
some  of  the  words  are  terms  of  art,  it  is  for 
the  jury  to  say,  from  the  testimony  adduced, 
what  is  the  proper  and  technical  signification 
of  such  terms,  and  there  the  province  of  the 
jury  terminates,  and  it  is  for  the  court  to  de- 
termine the  true  construction  of  the  contract, 
reading  the  terms  of  art  used  therein  in  the 
sense  as  thus  ascertained  by  the  jury.  But  the 
jury  are  not  at  liberty  to  say  that,  though  the 
words  used  by  the  parties  properly  mean  one 
thing,  yet  the  evidence  shows  that  the  parties 
intended  them  to  mean  something  else;  for 
that  would  permit  the  jury  to  substitute  for 
the  words  actually  used  by  the  parties  other 
words  which  they  have  not  used.  In  this  case 
both  of  the  parties  who  were  active  in  making 
this  contract  were  quarry-men,  with  consider- 
able experience  in  the  business,  and,  when 
they  used  a  term  of  art,  it  must  be  presumed 
that  thev  used  it  in  its  technical  sense,  and  as 
it  would  ordinarily  be  understood  by  quarry- 
men,  and,  in  the  absence  of  anything  in  the 
contract  itself  indicating  that  they  intended  to 
use  that  term  in  any  other  or  broader  sense, 
this  presumption  is  conclusive. 

The  judgment  of  this  ctnirt  is  that  the  judg- 
ment of  the  Hrcvit  court  he  reversed^  and  the 
case  be  remanded  to  that  court  for  a  new  trial. 

McGowan*  </.,  concurs. 
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1.   Conspiring  to  commit  an  aJ>ortion 

is  not  a  leiony  at  common  law. 

8*   An  arrest  for  a  past  misdemeanor 

Nora.— Conitpiracy. 

An  agreement  to  procure  an  abortion  Is  not  a 
felony  at  common  law.    Com.  v.  Bemaio.  Brig-ht. 
441.   See  Keg.  v.  Banks.  12  Ck)x,  C.G.  886.    See  note  to 
Tennessee  v.  Jackson  (Teun.)  1 L.  B.  A.  370. 
13  L.  R.  A. 


cannot  lie  made  without  warrant  on  the  authori- 
ty of  a  letter  from  a  police  officer  of  another  State. 

(May20,lS91.) 

EXCEPTIONS  by  defendants  to  rulings 
made  by  the  Superior  Court  for  Suffolk 
County  during  the  trial  of  an  action  brought 
to  recover  damages  for  an  alleged  unlawful 
arrest  and  detention  of  plaintiff  b;^  defendants, 
which  resulted  in  a  verdict  in  plaintiff's  favor. 
Oterruled. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Thomas  J.  Garsmn  ana  Pat- 
rick M.  Keatin^^,  for  defenaants: 
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Conspiracy  to  commit  abortion  is  a  felony 
in  this  State. 

Pub.  Stat.  chap.  207,  S  9. 

If  the  letter  from  the  Fbiladelphia  police  de- 
partment furnished  the  defendants,  who  are 
unfamiliar  with  legal  technicalities,  with  rea- 
sonable ground  to  believe  that  a  felony  had 
been  committed  by  the  prisoner  in  Pennsylva- 
nia, it  was  not  necessary  that  the  letter  should 
in  terms  technically  import  a  felony;  it  was 
sufficient  if  the  language  in  its  popular  sense 
would  import  such  an  offense. 

Com.  V.  Carey,  \%  Cush.  246,  251. 

While  the  States  are  foreign  to  each  other 
for  certain  purposes,  in  respect  of  an  arrest 
and  detention  for  crimes  committed,  they  are 
to  each  other  as  the  counties  in  England,  and 
the  doctrine  of  the  common  law  concerning 
arrest  and  detention  should  govern. 

Com,  V.  Andreios,  2  Mass.  14,  19;  Com,  v. 
Upriehard,  8  Gray,  484,  438;  Com.  v.  Holder, 
9  Grav,  7:  Com,  v    WhiU,  128  Mass.  480,  485. 

In  England,  an  officer  has  a  right  to  arrest  a 
person  without  a  warrant  if  he  has  reasonable 
cause  to  believe  that  person  has  committed  a 
felony  either  in  the  county  in  which  he  is  ar- 
rested or  in  some  other. 

When  a  person  who  has  committed  an  of- 
fense in  one  State  has  been  found  in  another, 
it  has  been  the  frequent  practice,  on  receipt  of 
a  request  by  telegraph  or  otherwise  from  an 
officer  of  the  former  State,  to  arrest  the  offend- 
er without  a  warrant  and  detain  him  to  await 
the  arrival  of  a  requisition  and  an  agent  from 
the  State  where  the  offense  was  committed. 
This  can  be  lawfully  done. 

State  V,  Anderson,  1  HilI,L.  827:  Be  Henry, 
29  How.  Pr.  185. 

The  information  received  by  the  defendants 
led  them  to  believe  that  the  plaintiff  had  com- 
mitted a  felony  and  Justified  the  arrest  without 
a  warrant  and  detention  for  a  reasonable  time 
for  the  purpose  of  having  him  answer  to  a 
complaint  for  the  offense. 

Bohan  V.  Sawin,  5  Cush.  281.  287. 

Whether  there  was  reasonable  cause  for  the 
belief  entertained  by  the  defendants  that  the 
plaintiff  had  committed  a  felony,  and  whether 
they  detained  him  an  unreasonable  time  with- 
out getting  a  warrant,  are  questions  of  fact 
which  the  court  should  have  submitted  to  the 
jury  under  proper  instructions. 

Bohan  v.  Sawin,  supra;  Haskins  v.  Hamil- 
ton Mut,  Ins.  Co,  5  Gray.  482,  488;  Douglass  Axe 
2dfg,  Co.  V.  Gardner,  10  Cush.  88-92;  Spoor  v. 
Spooner,  12  Met.  281,  284.  285;  Ellis  v.  Paige, 
1  Pick.  48, 49. 

Messrs,  George  R,  Swasey  and  Japmes 
H.  Flint,  for  plaintiff: 

If  the  arrest  could  have  been  legal  at  the 
outset,  it  became  illegal  by  defendants  detain- 
XEL^  plaintiff  and  discharging  him  without  is- 
suing any  legal  process  against  him, and,  becom- 
ing illegal,  it  was  so  from  the  begioning. 

Bussell  V.  Hanscomb,  15  Gray,  166;  Harris 
V.  Louisville,  iV;  0,  db  T,  B.  Co,  85  Fed.  Rep. 
119,  120;  The  Six  Carpenters'  Case,  8  Coke.  290; 
Oxlef  V.  Watts,  1  T.  R.  12;  Meltille  v.  Brown, 
15  Mass.  82. 

An  officer  to  justify  himself  must  make  a 
true  return  of  his  doings. 

Munroe  v.   MerriU,  6  Gray,  286;  Brock  v. 
Stimson,  108  Mass.  520. 
12  L.  R.A. 


The  crime  mentioned  in  the  letter  is  not 
such  as  to  constitute  a  felony. 

Burrill,  Law  Diet,  title  Conspiracy;  Bou- 
vier.  Law  Diet,  title  Conspirajey;  Rapalje  & 
Lawrence.  Law  Diet,  title  Conspira^;  Com, 
y.Sfiedd,!  Cush.514:  Com.y.SmiiA,!!  Allen,248. 

A  person  charged  in  any  State  with  treason, 
felony  or  other  crime,  who  shall  flee  from  jus- 
tice land  be  found  in  another  State,  shaU,  on 
demand  of  the  executive  authority  of  the 
State  from  which  he  fled,  be  delivered  up  to  be 
removed  to  the  State  having  jurisdiction  of 
the  crime. 

U.  S.  Const,  art.  4,  g  2. 

No  case  can  arise  demanding  a  more  search- 
ing scrutiny  into  the  evidence  than  one  arising 
under  this  part  of  the  Constitution  of  the 
United  States. 

Ex  parte  Smith,  8  McLean,  186. 

To  justify  the  delivery  of  "  a  person  charged 
in  any  State  with  crime,  who  shall  flee  from 
justice  and  be  found  in  another  State,"  it  is 
necessary  to  have  proof  that  the  person  did 
in  fact  "flee  from  justice."  The  evidence 
that  the  person  has  fled  from  justice  must 
not  only  be  satisfactory  to  the  governor  but 
must  be  legally  sufficient  before  the  executive 
authority  can  be  exercised.  He  cannot  act 
upon  rumor,  nor  upon  the  mere  representation 
of  a  person,  nor  upon  the  demanding  ffovem- 
or's  certificate.  It  should  be  sworn  evidence, 
such  as  will  authorize  a  warrant  of  arrest  in 
any  other  case. 

Be  Jackson,  2  Flipp.  188;  Boberts  v.  BeiUy, 
lift  U.  S.  80,  29  L.  ed.  544. 

The  accused  may  "  insist  upon  proof  that  he 
was  within  the  demanding  State  at  the  time  he 
is  alleged  to  have  committed  the  crime 
charged,  and  subsequently  withdrew  from  her 
luriMiction,  so  that  he  could  not  be  reached 
by  her  criminal  process." 

Ex  parte  Beaael,  114  U.  S.  642,  29  L.  ed. 
250;  Ee  parte  Sheldon,  84  Ohio  St.  819. 

Every  definition  of  "  fugitive  from  justice  " 
includes  the  element  of  flight  in  order  to  es- 
cape punishment  or  detection. 

Bouvier,  Law  Diet,  title  Fugitive  from  Jus- 
tice; Burrill,  Law  Diet,  title  Fugitive  from 
Justice;  Rapalje  &  Lawrence,  Law  Diet,  title 
Fugitive  from  Juefiee;  State  v.  Washburn,  48 
Mo.  240;  United  States  v.  a  Brian,  8  Dill,  881; 
United  Stages  v.  White,  5  Cranch,  C.  C.  88; 
6  Pa.  Law  Jour.  p.  418;  Moore,  Extradition, 
§§  578.  589. 

Proof  of  flight  must  be  established  beyond 
a  reasonable  doubt. 

Be  Clark,  9  Wend.  221. 

The  alleged  fugitive  must  have  been  charged 
with  the  crime  in  the  State  where  it  was  com- 
mitted. The  word  ''charged"  contemplates 
that  the  person  arrested  and  delivered  up  com- 
mitted the  offense  in  another  State,  and  is  in 
such  State  charged  either  by  indictment,  in- 
formation or  accusation  known  to  the  law  of 
such  State  before  some  court,  magistrate  or 
officer  thereof. 

Smith  V.  State,  21  Neb.  552;  State  y.  Hufford, 
28  Iowa,  891. 

Even  if  a  warrant  had  been  issued,  that 
alone  would  be  insufficient. 

TuUis  V.  Fleming,  69  Ind.  15;  People  ▼.  Brady, 
56  N.  Y.  182;  Ex  parte  Lorraine,  16  Nev.  68; 
BeHeyward,  1  Sandf.  701. 


II. 


Scott  t.  Eldbidoe. 
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The  proflecution  must  have  been  first  begun 

the  State  where  the  offense  was  committed. 

Ex  parte  White,  49  Cal.  488;   Ex  parte  Ou- 

fih.  Id.  485. 

And  hy  indictment,  affldarit  or  accusation. 

State  ▼.  Hufcrd,  eupra;  Re  Boo  Woon,  18 

>d.  Rep.  808;  Ex  parte  Morgan,  90  Fed.  Rep. 

8. 

The  affidavit  must  allege  that  the  crime  was 

^mmitted  in  the  demanding  State,  and  that 

e  accused  committed  it. 

Bx  parte  Smith,  8  McLean,  121. 

The  executive  is  not  authorized  to  make  a 

smand  unless  the  party  was  charged  in  the 

gular  course  of  judicial  proceedings. 

Kentucky  v.  Dennieon,  65  U.  S.  24  How.  66, 

\  L.  ed.  717;  Maleolmeon  ▼.  Scott,  56  Mich. 

»9. 

By  the  common  law  of  England  neither  a 

vil  officer  nor  a  private  citizen  had  the  right 

ithout  a  warrant  to  make  an  arrest  for  a 

rime  not  committed  in  his  presence,  except  in 

le  case  of  felony,  and  then  onlv  for  the  pur- 

ose  of  bringing  the  offender  before  a  civil 

luistrate. 

Kurti  V.  MofflU,  115  C.  8.  487,  29  L.  ed.  458; 
Vright  V.  Court,  4  Bam.  &  C.  596;  1  Hale.  P. 
J.  587-590;  2  Hale,  P.  C.  76-81. 

An  officer  acting  on  irresponsible  informa- 
Ion  acts  at  his  peril  and  is  no  better  off  than 
ny  other  citizen. 

Maleotmeon  v.  Scott,  eupra. 

No  one  has  authority  without  process  legally 
ssued  in  this  State  to  arrest  a  person  charged 
vith  crime  in  another  State,  and  fleeing  here 
or  refuge. 

State  V.  Shelton,  79  N.  C.  605;  M<nreU  v. 
2uarlee,  85  Ala.  544. 

Where  preliminary  arrest  is  regulated  by 
statute,  the  law  must  be  observed. 

Moore,  Extradition,  §  597. 

In  Massachusetts  there  is  a  statute  provision 
for  a  warrant. 
Pub.  Stat.  218,  g  7. 

Where  the  warrant  was  not  in  proper  form, 
Lhe  arrest  was  illegal. 

Price  V.  Graham,  8  Jones,  L.  546;  jRr  parte 
Ctibreih,  eupra;  Harrie  v.  LouieviUe,  N,  0.  <fc 
T.  B,  Co.  85  Fed.  Rep.  116. 

Magistrates  can  issue  warrants  and  order  the 
arrest  of  fugitives  before  demand,  and  the  im- 
plication at  least  is  that  such  arrests  cannot  be 
made  otherwise. 

Com,  V.  Deacon,  10  Serg.  &  R.  185:  Ex 
parte  Romanes,  1  Utah,  28;  State  v.  Bueine,  4 
Harr.  (Del.)  572. 

Treating  this  crime  as  a  felony,  which  it  is  not, 
failure  to  get  a  warrant,  or  taKe  the  prisoner 
before  a  magistrate  at  the  earliest  possible  mo- 
ment, rendered  the  party  making  the  arrest  a 
trespasser  ab  initio, 
(Tehran  v.    Toher,  14  Minn.  885;  Eayee  v. 

MitcheU, 69 Ala.  462;  Ocean  8.  S. Co.v,  Williams, 
69  Ga.  261' Harris  v.  Atlanta,  62  Ga.  290;  Be 

Henry,  29  How.  Pr.  185;  Burke  v.  Bell,  86  Me. 

817;  Plotter  y.  SwindU,  77  Ga.  419. 
Even  if  a  warrant  is  obtained,  if  the  wrong 

man  is  arrested,  the  arrest  is  illegal. 
Harris  v.  Louisville,  iV:   0.  db  T,  R,  Co.  85 

Fed.  Rep.  116. 
Art.  4,  g  2,  of  the  Constitution  of  the  United 

States  "does  not  contain  a  grant  of  power.     It 

confers  no  right;  it  is  the  regulation  of  a  pre- 
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viously  existing  right.    It  makes  obligatory 
upon  every  member  of  the  confederacy  the 

Performance  of  an  act  which  previously  was  of 
oubtful  obligation." 

Re  Fetter,  28  N.  J.  L.  811.  See  Com.  v. 
Track,  5  Met.  586;  Com.  v.  Hall,  9  Gray,  262; 
Hawley  v.  Butler,  48  Barb.  101;  Ex  parte 
Vulyreth,  49  Cal.  485;  jB^  Leland,  7  Abb.  Pr. 
N.  8.  64. 

The  Constitution  and  statutes  of  the  United 
States  provide  only  for  the  surrender  of  fugi- 
tives when  a  demand  is  made,  and  there  is  no 
provision  or  occasion  for  arrest  until  such  de- 
mand is  made.  The  laws  are  incomplete,  and 
need  further  elaboration  and  explanation  for 
practical  purposes,  and  this  is  accomplished 
by  local  legislation,  which  is  intended  solely  to 
further  and  interpret  the  United  States  stat- 
utes and  Constitution. 

Ex  parte  Ammons,  84  Ohio  St  518;  Broien*s 
Case,  112  Mass.  409;  Ex  parte  Rosenblat,  51 
Cal.  285;  Re  Mohr.  78  Ala.  508. 

G.  Allen*  /.,  delivered  the  opinion  of  the 
court: 

The  case  is  shortlv  as  follows:  A  letter  came 
to  the  defendant  Eldridge,  who  was  the  chief 
of  the  department  of  inspectors  of  the  police 
of  Boston,  from  someone  who  purported  to  be 
the  chief  of  detectives  of  the  police  of  Philadel- 
phia, saying  that  a  colored  man  named  Robert 
Scott,  alias  Qeorge  R.  Scott,  who  was  described 
in  detail,  was  wanted,  and  asking  that  if  found 
he  should  be  arrested  and  charired  with  con- 
spiracy to  commit  an  abortion,  adding,  "I 
hold  our  coroner's  warrant."  In  pursuance  of 
this  request,  the  defendants  Eldridge  and  Rob- 
inson, the  latter  beins  an  inspector  under  El- 
dridge, arrested  the  plaintiff,  detained  him  for 
twenty-four  hours,  and  then  discharged  him 
from  custody  without  any  legal  complaint  hav- 
ing been  made  or  legal  process  issued.  The 
plaintiff  brought  this  action  for  the  arrest.  At 
the  trial,  the  defendants  contended  that  being 
a  party  to  a  conspiracy  to  commit  an  abortion 
was  a  felony  according  to  the  laws  of  Pennsyl- 
vania, and  put  in  evidence  Brightly  &  Pur- 
don's  Dig.  p.  481,  8§  156,  157;  and  they  asked 
the  court  to  instruct  the  Jury  that  if  the  de 
fendants  had  reasonable  ground  to  believe  that 
the  plaintiff  had  committed  a  felony  in  Penn- 
sylvania they  were  justified  in  arresting  and 
detaining  him.  The  court  refused  to  give  this 
instruction  and  ruled  that  no  iustification  was 
shown  for  the  arrest.  A  verdict  was  accord- 
ingly returned  for  the  plaintiff. 

The  statutes  of  Pennsylvania  which  were  put 
in  evidence  relate  to  the  offense  of  abortion, 
and  not  to  that  of  conspiracy.  No  statute  of 
Pennsylvania  relating  to  conspiracy  being 
shown,  we  must  go  to  the  common  law  to  as- 
certain if  such  a  conspiracy  is  a  felony;  and 
by  the  common  law  it  clearly  is  not.  Reg.  v. 
Button.  11  Q.  B.  929, Peoples.  Mather, i  Wend. 
229,  265;  2  Bishop,  Crim.  Law,  g  240.  There 
was  therefore  nothing  to  show  that  the  defend- 
ants had  any  reason  to  think  that  the  plaintiff 
had  committed  a  felony.  We  cannot  accept 
the  defendant's  suggestion  in  the  argument, 
that  the  latter  furnished  ground  to  believe  that 
the  plaintiff  had  committed  an  abortion  in 
Pennsylvania,  which  is  a  felony  vnder  the 
Statutes  referred  to.    The  letter  is  plain  in  its 
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request  to  charge  him  with  a  conspiracy,  which 
is  an  offense  of  a  less  erade  than  felony. 

Even  if  the  plaintiff  had  committed  the  of 
fense  of  conspiracy  in  Massachusetts,  the  de- 
fendants would  have  had  no  right  to  arrest  him 
without  a  warrant.  On  reasonable  suspicion 
of  felony  a  peace  officer  may  make  an  arrest 
without  a  warrant,  even  though  it  turns  out 
that  in  fact  no  felony  has  been  committed;  but 
he  may  not  without  a  warrant  make  an  arrest 
for  a  past  misdemeanor,  though  the  offense  has 
been  committed,  unless  he  is  specially  author- 
ized by  statute  to  do  so.  Com.  v.  Car^y,  12 
Gush.  346.  262;  Com.  v.  McLaughlin,  12  Cush. 
616;  Bohan  v.  Sawin,  5  Cush.  281;  Kurtz  v. 
lioffltt,  116  U.  8.  487,  490,  29  L.  ed.  468,  460; 
Bamud  y.  Paynt,  1  Dougl.  869;  1  Lead.  Crim. 


Gas.  167,  and  Bennett's  note,  197  ei  $eq.  If  a 
peace  officer  would  have  had  no  right  to  arrest 
the  plaintiff  for  a  past  misdemeanor  committed 
in  Massachusetts,  certainly  he  could  have  no 
greater  right  in  respect  to  a  misdemeanor  com- 
mitted in  another  State.  So  that,  even  assum- 
ing that  the  plaintiff  had  committed  a  misde- 
meanor in  Pennsylvania  (which  was  not  shown), 
his  arrest  without  a  warrant  was  illegal. 

This  view  of  the  case  being  decisiye,  we  have 
no  occasion  to  consider  whether  it  is  necessary 
in  case  of  a  felony  committed  in  another  State 
to  pursue  the  course  pointed  out  in  the  Statute 
{Pub.  Stat.  chap.  207,  §  9),  or  the  other  objec- 
tions urged  by  the  plaintiff  against  the  validity 
of  his  arrest. 

Exceptions  overruled. 
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GLENN,  Appt., 

V. 

JAGKSON  et  al. 
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An  innkeeper  is  not  liable  fbr  the  theft 
of&Talise  left  by  a  transient  guest  who  has 
paid  hifl  bill  and  gone  away,  although  It  was 
checked  for  bim  by  a  porter,  where  the  latter  had 


no  authority  to  check  it  and  no  other  person  at 
the  hotel  had  any  notice  that  the  valise  was  left. 

(Hay  1. 1881.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Gity  Court  of  Birmingham,  in  favor  of 
defendants  in  an  action  brought  to  recover 
compensation  for  the  loss  of  plaintiff's  valise 
from  the  check  room  of  defendants'  hotel. 
Affirmed. 


Note.— Ae8porM<Ml(tv  of  innkeeper  as  bailee. 

Bailments  for  the  benefit  of  the  bailor,  deposttum 
or  mandatum,  are  founded  upon  express  contract, 
and  require  the  assent  of  the  bailee  to  make  him 
responsible.  In  such  case  the  bailee  is  required  to 
use  only  slight  care,  and  he  can  be  made  liable  only 
for  fraud  or  gross  negligence.  Heatherington  y. 
Biohter,  81  W.  Va.  858. 

To  charge  an  innkeeper  on  tho  custom  or  com- 
mon law  of  the  realm  for  the  loss  of  goods,  (1)  the 
inn  ought  to  be  a  common  inn:  (3)  the  party  ought 
to  be  a  traveler  or  passenger;  (8)  the  goods  must  be 
in  the  inn  (and  for  this  reason  the  innkeeper  is  not 
bound  to  answer  for  a  horse  put  out  to  pasture); 
(4)  there  must  be  a  default  on  the  part  of  the  inn- 
keeper or  his  servants  in  the  safe  keeping  of  the 
guest^B  goods:  (5)  the  loss  must  be  to  movables; 
and  therefore  if  the  guest  be  beaten  at  an  inn  the 
innkeeper  shall  not  answer  for  it.  Calye^s  Case, 
8  Ck)ke.  82  a;  Indermaur,  Bpitome  Lead.  Com.  Law 
Cas.ll. 

To  make  one  liable  at  the  common  law  for  goods 
lost  at  hid  inn,  it  must  appear  that  the  guest  visited 
the  inn  for  purposes  which  the  common  law  recog- 
nizes as  the  purposes  for  which  inns  are  kept.  Car- 
ter v.  Hobbs,  12  Mich.  52. 

A  sleeping-car  company,  so  far  as  it  renders  serv- 
ices similar  in  kind  to  an  innkeeper,  is  subject  to 
the  same  liabilities.  Pullman  Palace  Car  Co.  v. 
Lowe  (Neb.)  6  L.  R.  A.  800,  and  noU. 

For  what  property  responsible. 

The  innkeeper  is  bound  for  the  safe  keeping  of 
the  beasts  of  the  guest,  and  his  goods;  that  is,  his 
luggage,  apparel,  money,  etc.;  and  if  any  of  them 
are  stolen  or  lost  while  the  relation  of  host  and 
guest  continues,  he  must  make  good  such  loss  or 
damage.    RusseU  v.  Fagan  (Dei.)  6  Cent.  Rep.  865. 

GkKKls  within  the  outbuildings,  and  cattle  within 
the  yards  belonging  to  the  inn,  which  are  the  prop- 
erty of  travelers  stopping  at  the  mn,  are  withf  n  the 
protection  of  the  rule.  Clute  v.  Wiggins,  14  Johns. 
176;  Hilton  v.  Adams,  71  Me.  19. 
12  L.  R  A. 


lAaiMUty  of  innkeeper  for  property  lost  or  stolen. 

His  responsibility  for  goods  and  moneys  of  his 
guest  extends  to  moneys  stolen  from  the  guest,  un- 
less stolen  by  his  servant  or  companion.  Shultz  v. 
WaU,  8L.  R.  A.  97,  and  noU,  184  Pa.  268. 

He  is,  like  a  common  carrier,  an  Insurer  of  the 
goods  of  his  guests,  and  nothing  short  of  inevitable 
accident,  casualty  of  war  or  the  fault  of  the  guest 
himself,  can  excuse  him  for  their  loss.  Bussell  v. 
Fagan,  supra. 

Where  a  porter  of  a  hotel  receives  from  a  travel- 
er a  check  for  iMigfrage.  the  hotel  proprietor  at  that 
instant  incurs  a  liability  for  the  safe  keeping  of 
such  baggage  and  the  limitation  of  the  authority 
of  the  porter,  unknown  to  the  guest,  forbidding- 
him  to  receive  baggage,  is  immaterial.  Coekery  v. 
Nagle  (Ga.)  6  L.  R.  A.  483. 

The  failure  of  the  guest  to  inform  the  porter  that 
the  baggage  contains  valuables  is  not  such  negli- 
gence as  will  prevent  his  recovery  against  the  pro> 
prfetor  for  Its  loss.    Ibid, 

Innkeepers;  responsibility  of;  liability  as  insurer; 
liability  as  bailee.  See  notes  to  Shultz  v.  Wall  (Pa.) 
8  L.  R.  A.  97;  Coskery  v.  Nagle  (Ga.)  6  L.  R.  A.  488; 
Pullman  Palace  Car  Co.  v.  Lowe  (Neb.)  6  L.  R.  A. 
809. 

When  not  liable. 

An  innkeeper  as  such  is  not  liable  to  a  guest  for 
goods  stolen  from  the  latter  from  a  sea-bathing 
house  belonging  to  the  former.  Minor  v.  Staples, 
71  Me.  816. 

When  the  guest  pays  his  bill  and  leaves  the  hou8& 
to  be  gone  a  considerable  time,  and  ceases  to  be  a 
guest  of  the  house,  if  money  was  left  with  th& 
clerk  without  the  knowledge  of  the  proprietor,  by 
a  subsequent  arrangement  with  the  clerk,  the  pro- 
prietor would  not  be  liable.  Whitemore  v.  Harold- 
son,  2  Lea,  812. 

A  hotel  keeper  is  not  liable  for  the  value  of  ef- 
fects retained  in  his  custody  during  the  absence  of 
a  traveler  who  has  taken  a  check  or  receipt  there* 
for,  if  they  are  lost  or  destroyed  by  inevitable  ao- 


1891. 


Glbnn  t.  Jackson. 


The  facts  are  stated  in  the  opiDion. 
Messn.  CajrmicliAel  A  Thaeh  for  appel- 
lant. 
MesiTi,  White  A  Howse  for  appellees. 

Coleman*  /.,  delivered  the  opinion  of  the 
court: 

The  material  facts,  briefly  stated,  are  sub- 
stantially as  follows:  Defendants  were  pro- 
grietors  of  the  Florence  Hotel.  The  plaintiff 
ad  been  in  the  habit  of  stopping  at  the  Flor- 
ence Hotel  as  a  guest  for  two  or  three  days 
each  week,  for  about  a  year,  but  under  no  con- 
tinuous special  contract.  On  the  morning  of 
the  28d  of  November,  1888,  being  in  his  room, 
the  plaintiff  rang  the  bell  for  a  servant,  and 
he  handed  his  valise,  in  which  was  wearing 
apparel,  etc.,  to  the  porter  who  responded  to 
the  bell  call,  with  directions  to  take  it  down 
and  check  it,  and  leave  the  check  for  him  at 
the  clerk's  office;  that  he  soon  after  went  down, 
found  a  check  on  the  register,  which  the  porter, 
who  had  taken  his  valise  down,  informed  him 
was  his  check;  that  he  settled  his  hotel  bill 
with  the  clerk,  surrendered  his  room,  and  left, 
without  any  contract  that  he  would  return; 
that  two  or  three  days  afterwards  he  returned 
to  the  hotel,  presented  his  check  (No.  86)  and 
called  for  his  valise.  The  check-room  was  ex- 
amined, but  the  valise  could  not  be  found. 
The  number  corresponding  to  85  was  in  the 
check-room  on  a  hook.  The  check-room  was 
just  opposite  the  office  of  the  clerk,  and  was 


without  a  door,  and  was  used  only  for  storing 
and  checking  the  baggage  of  euests.  The  evi- 
dence showed  that  plaintiff  did  not  notifv  the 
clerk  or  anyone  connected  with  the  hotel,  ex- 
cept the  porter  to  whom  he  gave  the  valise* 
that  his  baggage  was  to  be  placed  in  the  check- 
room, and  the  clerk  who  was  on  duty  testified 
that  he  had  no  notice  or  knowledge  tliat  plain- 
tiff's valise  had  been  placed  in  the  check-room. 
It  was  further  in  evidence  that  the  servants 
and  porters  in  the  hotel  had  instructions  neither 
to  check  nor  deliver  baggage  without  notice 
and  permission  of  the  clerk  of  the  hotel  who 
might  be  on  duty.  There  was  no  other  evi- 
dence tending  to  show  that  the  valise  was  ever 
placed  in  the  check-room,  or  when  it  was  taken 
or  stolen,  or  by  whom.  Plaintiff  did  not  pay 
or  agree  to  pay  anything  for  keeping  his  bag- 
gage. The  common-law  liability  of  innkeepers^ 
except  so  far  as  modified  by  statute,  is  recog- 
nized and  applied  in  this  State.  Rates  of 
charges,  and  reasonable  limitations  upon  their 
liability,  may  be  fixed  by  special  contract  A 
guest  may  also  be  guilty  of  such  proximate 
contributory  negligence  as  to  exonerate  inn- 
keepers from  responsibility.  Lanier  V,  Young- 
Uood,  78  Ala.  592;  Story,  Bailm.  §§  488,  484; 
Story,  Cont  §§  744-749. 

The  strict  common-law  liability  of  innkeep- 
ers is  for  the  protection  of  the  goods  of  their 
guests,  and  while  the  relation  of  innkeeper 
and  guest  exist.  The  words  of  the  common 
law  were,  eorum  bona  et  eatalla  infra  haspitia. 


ddent.    McHwaine  v.  BaJmoral  Hotel  Co.  Mon- 
tareal  L.  Bep.  7  Super.  Ct  189. 

Beiaticn  of  guegt  and  host  must  erint. 

The  relation  of  Innkeeper  and  guest  exists  If  one 
takes  his  meals  at  the  inn  but  does  not  reside  there, 
even  thougrh  he  lives  within  the  same  town.  Wall- 
ing V.  Potter,  85  Ck)nn.  183. 

Whether  the  plaintiff  sustained  the  relation  of 
guest  or  boarder  in  the  defendant's  inn  at  the  time 
of  the  loss  of  the  articles  sued  for,  is  a  question  of 
fact  to  be  decided  upon  ail  the  evidence.  Hail  v. 
Pike,100Ma8S.405;Hou8erv.Tuny,e8Pa.02.  And 
see  McDonald  v.  Edgerton,  6  Barb.  660. 

Where  a  man  arrived  at  Toronto  from  Ireland, 
and  drove  from  the  railway  station  to  defendant's 
hotel,  having  a  portmanteau  with  him,  took  a  room, 
saying  he  only  wanted  it  to  change  his  dress  and 
go  to  friends;  and  after  having  occupied  it  for  an 
hour  went  to  his  friends,  with  whom  he  remained, 
be  was  not  a  guest.    Lsmar  v.  Mossop,  86  (7.  C.  Q. 

B.2ao. 

One  having  no  hzed  residence,  who  arranges  for 
a  prolonged  stay  at  a  hotel  at  reduced  rates  pay> 
able  by  the  month  with  the  idea  of  determining  if 
his  wife'9  health  will  be  benefited,  and  does  not 
place  his  valuables  with  the  innkeeper,  is  a  boarder, 
and  not  a  guest.  Moore  v.  Long  Beach  Develop- 
ment Ck>.  (CaL)  Jan.  19, 1891. 

Queet,  who  U, 

Everyone  who  is  received  into  an  inn,  and  has 
entertainment  there,  for  which  the  innkeeper  has 
compensation  or  reward,  is  a  guest;  but  this  in- 
cludes only  wayfarers  or  travelers.  Russell  v. 
Fagan  (DeL)  6  Cent  Bep.  866.  See  note  to  Pullman 
Palace  Oar  Co.  v.  Lowe  (Neb.)  6  L.  R.  A.  809. 

A  traveler  who  seeks  and  obtains  stabling  and 
provender  for  bis  beast  for  reward,  although  he 
himself  lodges  and  boards  elsewhere,  is  a  truest  in 
the  legal  sense,  and  entitled  to  the  protection  of 
his  beast.    Bussell  v.  Fagan,  supra. 

12  L.  r.:a. 


If  one  comes  to  an  inn  and  leaves  bis  goods  and 
horse,  and  goes  into  the  town  and  afterwards  re- 
turns, and  in  the  meantime  his  goods  are  stolen,  he 
may  recover  as  a  truest  for  the  loss  of  his  proper- 
ty.   Gelley  v.  Clerk,  Cro.  Jac.  188. 

The  absence  of  a  few  hours  is  not  material,  but 
when  he  *'goeth  from  hence  for  two  or  three  days, 
although  hesaith  he  will  return,"  he  is  not  a  guest. 
Dr.  Sands'  Case,  1  Salk.  146;  Grinnell  v.  Cook,  8 
Hill,  485. 

This  rule  obtains  where  the  property  left  at  the 
inn  was  lugrgage,  but  it  is  otherwise  where  he  left 
a  horse  from  which  the  host  derives  an  advantage. 
Wharton,  Lankeepers,  76. 

Not  liable  as  a  mere  depositary . 

An  innkeeper  is  not  bound  to  receive  the  goods 
of  a  person  who  desires  the  use  of  the  inn  only  as 
a  place  of  deposit.  Bennet  v.  Mellor,  6  T.  B.  274; 
Mateer  v.  Brown,  1  Cal.  221. 

Where  his  purpose  is  simply  to  deposit  his  money 
for  safe  keeping  he  is  not  a  guest  and  cannot  hold 
the  proprietor  liable.  Arcade  Hotel  Co.  v.  Wiatt, 
2  West.  Rep.  868,  44  Ohio  St.  82;  Carter  v.  Hobbs,  12 
Mich.  62. 

An  innkeeper  is  not  liable,  as  such,  for  the  loss  of 
money  deposited  with  him  fur  safe  keeping  by  a 
person  who  is  not  a  guest  of  the  inn  at  the  time 
such  deposit  is  made,  nor  at  the  time  the  loss  oc- 
curs,   ibid. 

The  clerk  of  an  innkeeper  has  no  authority  to 
bind  the  latter,  either  as  innkeeper  or  special 
bailee,  for  the  loss  of  money  deposited  for  safe 
keepinfir  with  such  clerk  by  a  person  who  is  not  a 
guest  of  the  inn  at  the  time  of  such  deposit.  Ar- 
cade Hotel  Co.  V.  Wiatt,  supra. 

To  entitle  a  person  visitingr  an  inn  to  be  treated, 
as  a  guest,  and  to  hold  the  innkeeper  responsible 
for  money  deposited  for  safe  keeping,  it  must  ap- 
pear that  such  visit  was  for  the  purposes  which  the 
common  law  recognises  as  the  purposes  for  which 
inns  are  kept.   Ibid,   See  Carter  v.  Hobbs,  supra. 
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Washikgton  Supbbue  Coubt. 


Dec., 


Calw^$  Ckue,  8  Coke,  82a;  WiUdns  v.  Earle,  44 
N.  Y.  172. 

The  evidence  in  the  present  cane  shows  that 
on  each  several  visit  of  the  plaintiff  to  the 
hotel,  he  was  a  guest,  and  was  entitled  to  all 
the  protection  of  the  common  law.  It  is  equal-, 
ly  clear  that  this  relation  terminated  after  each 
stoppage.  He  was  charged  and  paid  the  usual 
day  rates  without  reduction,  and  no  agreement 
was  made  as  to  future  visits.  When  the  plain- 
tiff paid  his  bill  and  left,  the  relation  of  inn- 
keeper and  guest  ceased  to  exist.  O'Brien  v. 
VatU,  22  Fla.  627.  If,  when  he  paid  his  bill, 
he  had  called  for  his  valise,  and  it  then  had 
been  stolen  or  lost,  there  could  be  no  doubt  of 
the  liability  of  the  defendant,  or  if  he  had  re- 
quested the  defendant  or  his  authorized  clerk 
to  take  charge  of  his  baggage  until  his  return, 
agreeing  to  return  within  a  short  time,  and  the 
defendant  or  clerk  had  consented  to  do  so,  a 
liability  would  have  been  assumed  by  such 
agreement.  Btoij,  Batim.  g  477,  and  note.  Or 
if  the  plaintiff  had  not  paid  his  bill,  and  the 
defendant  had  undertaken  to  retain  the  bag- 
gage to  secure  the  plaintiff's  debt  to  him,  the 
defendant  would  be  liable.  Baas  v.  Taylor, 
80  Ala.  465.  And  there  may  be  cases,  accord- 
ing to  the  particular  circumstances,  where  an 
Innkeeper  may  be  liable  for  the  goods  of  a 
guest,  for  a  reasonable  time,  after  the  depar- 
ture of  the  guest  from  the  inn.  Adams  v. 
Clem,  41  Ga.  66.  Bee  criticism  on  this  case  in 
22  Pla.  627,  supra. 

If  a  traveler,  intending  to  become  a  guest  at 
an  hotel,  meets  a  porter  of  the  hotel  at  the  de- 
pot or  other  usual  stopping  places  for  travelers, 
and  intrusts  his  baggage  with  the  porter,  sent 
out  for  the  purpose  of  soliciting  patronage  and 


caring  for  the  baggage  of  such  guests,  the  re- 
lation of  innkeeper  and  guest  for  the  protection 
of  the  baggage  is  therebv  created;  or  if  a  guest, 
intending  to  leave  the  hotel,  intrusts  his  bag- 
gage to  a  porter  of  the  hotel  whose  duty  it  is  to 
defiver  the  baggage  at  the  depot,  the  relation 
is  continued  until  the  delivery  at  the  designated 
place.  But  these  principles  of  law  afford  no 
protection  to  one  who  intrusts  his  baggage  to 
a  mere  servant  of  the  hotel  not  authorized  to 
receive  baggage,  with  directions  to  him  to  check 
it  for  safe-keeping  until  he  returns,  then  pays 
his  bill  to  the  clerk,  and  terminates  his  relation 
as  guest,  and  gives  no  notice  to  the  innkeeper 
or  clerk  that  he  expects  to  return,  and  that  he 
has  left  his  baggage  to  be  taken  care  of  until 
his  return.  ''When  a  person  came  to  an  inn 
with  a  hamper  of  hats,  and  went  awav,  and 
left  them  there  for  two  days,  and  in  his  absence 
they  were  stolen,  it  was  held  that  he  was  not 
to  be  deemed  a  guest,  and  that  the  innkeeper 
was  not  liable  for  the  loss  thereof."  Story, 
Bailm.  §  477. 

It  is  not  in  the  power  of  a  bailor  to  force  up- 
on another  the  custody  of  his  goods.  It  must 
be  a  duty  voluntarily  assumed  or  one  imposed 
by  law.  A  deposit  received  by  a  servant  not 
in  the  line  of  his  duty,  and  without  the  ex- 
pressed or  implied  consent  of  his  principal, 
and  against  postive  instructions,  cannot  im- 
pose a  liabiliti^  upon  the  principal.  In  such 
case  the  deposit  is  a  mere  personal  trust  in  the 
servant.  There  is  nothing  in  the  objection 
that  the  court  permitted  the  defendant  to  as- 
sign other  grounds  of  demurrer  at  the  trial, 
which  had  not  been  previously  assigned. 


WASHINGTON  SUPREME  COURT. 


William  RITCHIE,  Appt,, 
J.  W.  GRIFFITHS  et  ai 


(.-..Wash.. 


.) 


1.  Mere  dellTery  of  a  deed  to  a  record- 
ing olllcer  f  6t  record  will  not,  unless  the  stat- 


ute so  provides,  reoder  it  oonstraotive  notice  to 
subsequent  bona  tide  purchasers.  The  responsi- 
bility of  seeinfir  that  the  deed  Is  actually  recorded 
rests  upon  the  irrantee,  and  he  is  not  relieved 
therefrom  bj  receiving  from  the  recorder  a  cer- 
tificate Btatiner  tnat  the  record  has  been  properly 
made. 

8«   A  recording  officer  who  receiTOs  » 


NOTZ,—Recordina  Acts;  when  instrument  regarded 

as  recorded;  who  suffers  by  faUure  of  clerk  to 

make  record  or  by  misUike  in  recording. 

Each  State  appears  to  have  its  own  rule  on  tbis 
subject,  owing  partly,  perhaps,  to  the  dllferent 
language  of  the  Recording  Acts.  But  there  is  not 
difference  enough  in  the  language  of  the  Acts  to 
account  for  all  the  wide  difference  in  the  decisions. 
There  is  no  rule  or  theory  by  which  the  decisions 
can  be  harmonized,  and  ttiere  is  do  rule  which  can 
be  drawn  wholly  from  the  decisions,  which  can  be 
taken  as  a  basis  for  future  decisions,  and  which 
wil  I  cover  all  phases  of  the  subject.  There  is  much 
to  be  said  on  both  aides,  and  the  courts  appear  to 
decide  as  the  one  view  or  the  other  is  more  promi- 
nently before  them  when  first  dealing  with  the 
question.  As  illustratlDg  the  difficulty  of  the  ques- 
tion it  may  be  said  that  in  very  few  of  the  leading 
oases  were  the  members  of  the  court  unanimous  in 
opinion,  many  strong  dissenting  opinions  appear- 
ing  in  the  books.    Under  these  circumstances  it 

"fid  seem  that  more  value  could  be  derived 
R.A. 


from  seeing  the  exact  decision  of  the  respective 
courts,  together  with  the  particular  clauses  of  the 
respective  Statutes  on  which  they  are  based,  than 
could  be  derived  from  any  attempt  to  formulate 
rules  which  must  necessarily  be  followed  many 
times  by  contra. 

A  statute  making  a  conveyance  **operative  as  a 
record"  from  the  day  of  its  delivery  to  the  record- 
ing officer  protects  the  title  of  the  holder  of  a  mort- 
gage which  has  been  so  delivered  although  the  mort- 
gage Is  copied  upon  the  record  as  a  security  for  a 
smaller  amount  than  it  was  given  to  secure.  Mims 
V.  Mims,  85  Ala.  28. 

Such  delivery  places  the  legal  and  equitable 
rights  of  the  mortgagee  precisely  on  the  same  basis 
as  it  his  mortgage  were  fully  and  accurately  re- 
corded without  even  a  mistake.  Fouche  v.  Swain, 
80  Ala.  168.  See  also  M'Oregor  v.  HaU,  8  Stew.  &  P. 
807;  Duboee  v.  Young,  10  Ala.  868;  Turner  v.McFee, 
61  Ala.  468;  Heflln  v.  Slay,  78  Ala.  180;  LeeUe  v.  Hln- 
son,  88  Ala.  868. 

Under  a  statute  making  a  mortgage  a  lien  from 
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deed  fin*  reeord  from  the  grantee  mentioned 
therein  is,  as  to  the  reoording  of  such  deed,  to  be 
considered  the  aerent,  not  of  suheequent  bona 
fide  puTchaaen,  but  of  suoh  grantee,  within  the 
rule  that  when  one  of  two  innooent  persons  must 
suffer,  the  loes  must  fall  upon  the  one  under 
whose  control  it  happened,  and  who  had  It  in  his 
power  to  avert  tt. 

8.   The  reeord  of »  deed  is  not  complete 
under  Bess.  Laws  1809,  pp.  818,  814, 816,  H  18,  19, 
24,  so  as  to  constitute  oonstructiye  notice  of  its  i 
existence,  until  it  has  been  filed,  recorded  and  I 
entered  in  the  index  boolc  as  prescribed  by  those 
sections. 

4«  When  »  recording  oflloer  ie  gt 
certain  time  in  which  to  record  < 
illed  fi»r  record*  a  provision  in  a  statute  re- 
quiring deeds  to  be  recorded,  that  thej  shall  be 
valid,  as  against  bona  fide  purchasers,  from  the 
date  of  their  flling  or  recording  in  the  recorder's 
office,  and,  when  so  filed  or  recorded,  shall  be 
notice  to  all  the  world,  makes  the  filing  notice 
only  during  the  time  allowed  the  recorder  to  make 
the  record. 

(December  19,  1890.) 

APPEAL  by  defeodaDt  from  a  judgment  of 
the  {Superior  Court  for  Clallam  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover pc^session  of  a  certain  piece  of  real 
estate.    Beversed, 

Bolh  parties  traced  their  title  to  one  Nor- 
man R  Smith.  Smith  gave  a  deed  to  a  tract 
includinfi:  the  land  in  controYersy  to  one  Nellie 
Meagher,  September  80,  1881.  Plaintiffs 
claimed  to  have  derived  this  title  through 
several  mesne  conveyances. 


Defendant  claimed  under  a  deed  given  by 
Smith  to  one  E.  B.  Mastick,  Julv  16, 1886,  and 
in  his  answer  set  up  that  at  the  date  of  his  pur- 
chase the  deed  from  Smith  to  Meagher  was  not 
indexed  in  the  index  to  deeds  in  the  proper 
recorder's  office,  that  he  had  no  notice  that 
such  deed  had  been  made  or  filed  and  that?  he 
paid  a  valuable  consideration  for  the  property. 

MesiTi.  William  S.  Bush  and  George  f*. 
Noyes,  for  appellant: 

The  court  below  erred  in  holding  that  the 
index  was  no  part  of  the  records  oi  the  audit- 
or's office,  and  that  a  deed  spread  upon  the  rec- 
ords, but  not  indexed,  was  legal  notice  to  all 
persons. 

Barney  v.  MeCarty,  15  Iowa,  616; Barneys. 
Little,  Id.  631;  Seote»  V.  Wilaey.  11  Iowa,  266; 
Boettotek  v.  Powers,  12  Iowa,  467;  WhcUley  v. 
Small,  25  Iowa,  188,  189;  New  York  L.  Ins, 
Co.  V.  White,  17  N.  Y.  478;  Speer  v.  Evans,  47 
Pa.  141;  Wood  V.  Ohapin,  18  N.  Y.  618;  Hoyt 
V.  Schuyler,  19  Neb.  652. 

The  mere  delivery  of  the  deed  to  the  auditor 
is  not  the  "filing"  contemplated  by  the  law. 

Tiedeman,  Real  Prop.  ed.  1887,  §  289;  Bu- 
shin  V.  Shields,  11  Ga.  686;  De  Witt  v.  Afoul- 
ton,  17  Me.  418;  Frost  v.  Beekman,  1  Johns. 
Ch.  288,  1  L.  ed.  148,  18  Johns.  644;  Peek  v. 
MdUams,  10  N.  Y.  509;  J(^ns  v.  Scott,  5  Md. 
82;  Taylor  v.  Hotehkiss,  2  La.  Ann.  917;  Par- 
rel V.  ShaubhuU  6  Minn.  828;  TerreU  v.  An- 
drew County,  44  Mo.  809;  Farmers  d  M, 
Bank  v.  Bronson,  14  Mich.  869;  Whiitaere  v. 
Fuller,  5  Minn.  508;  Meighen  v.  Strong,  6 
Minn.  177;  Boss  v.  Worthinffton,  11  Minn.  488; 
New  York  Life  Ins.  Co.  v.  White,  17  N.   Y. 


the  time  it  is  filed  in  the  recorder's  office  for  record, 
which  filing  shall  be  notice  to  all  penons,  the  mort- 
gagee's  rights  are  perfected  by  filing  his  mortgage, 
and  he  will  not  suffer  loss  by  the  clerk's  neglect  to 
record  it,  although  it  is  subeequently  withdrawn 
from  the  office  unrecorded.  Oats  v.  Walls,  28  Ark« 
UL    See  also  Case  v.Hargadlne,  48  Ark.  144. 

Under  a  statute  providing  that  every  conveyance 
properly  recorded  shall  from  the  time  of  filing  the 
same  for  record  impart  notice  to  all  persons  of  the 
contents  thereof,  constructive  notice  is  given  only 
of  the  facts  appearing  on  the  face  of  the  record, 
and  one  will  not  be  charged  with  notice  of  por- 
tions of  a  deed  which  through  mistake  are  not  en- 
tered in  the  record.    Chamberlain  v.  Bell,  7  Gal.  294. 

8o  one  leaving  notice  of  the  location  of  a  mining 
claim  for  record  is  not  bound  by  mistakes  of  the 
recorder  in  copying  the  notice  into  the  record  book. 
Myers  v.  Spooner,  65  Cal.  268. 

And  such  is  the  rule  in  Colorado.  Weese  v.  Bar- 
ker, 7  Colo.  18L 

One  who  carries  a  deed  to  the  town  clerk  to  be 
registered  is  not  to  be  prejudiced  by  the  negligence 
of  the  clerk  in  permitting  the  deed  to  lie  in  his 
office  u  mrecorded.  Franklin  v.  Gannon,  1  Root,  600; 
Judd  V.  Woodruff,  2  Boot,  206. 

Under  a  statute  that  no  deed  shall  be  good  against 
any  person  but  the  grantor  unless  it  be  recorded  at 
length  in  the  records  of  the  town  where  the  lands 
lie,  and  that  the  register  shall,  on  receipt  of  a  deed 
brought  to  him  for  record,  note  thereon  the  date  of 
such  receipt,  and  the  record  shall  bear  the  same 
date,  a  deed  delivered  for  registry  secures  title  to 
the  grantee  from  the  day  it  was  so  received,  with- 
out reference  to  the  time  when  it  was  in  fact  re- 
corded (McDonald  v.  Leach,  Kirby,  72),  and  it  is  im- 
material that  the  deed  is  surreptitiously  withdrawn 
by  a  third  person  from  the  recorder's  office  before 
it  is  recorded.  Hlne  v.  Robbhis,  8  Conn.  847. 
12  L.  R.  A. 


When  a  deed  is  lodged  for  record  with  the  town 
clerk  it  is  constructive  notice  to  all  the  world. 
Booth  V.  Bamum,  9  Conn.  289. 

Under  a  statute  providing  that  upon  failure  to 
record  a  mortgage  within  three  months  from  its 
date  all  Judgments  obtained  before  its  foreclosure 
and  subsequent  duly  recorded  mortgages  shall  take 
precedence  over  it,  a  mortgage  filed  for  record  and 
recorded  all  except  the  name  of  the  mortgagor, 
which  is  omitted  by  mistake  of  the  recording  offl- 
cer,  will  be  postponed  to  such  Judgments  at  least 
as  are  entered  before  the  signature  is  added.  Shep- 
herd V.  Burkhulter,  18  Ga.  447.  See  also  Burkb  v. 
Anderson,  40  Ga.  640. 

It  is  immaterial  that  the  recording  officer  is  so 
pressed  with  work  that  It  Is  impossible  for  him  to 
record  the  instrument  within  the  proper  time.  If 
not  recorded  the  instrument  will  be  postponed. 
Benson  v.  Green,  80  Ga.  280. 

Under  statutes  giving  titie  papers  effect  from  the 
time  they  are  filed  for  record,  and  requiring  the 
recorder  to  keep  a  book  for  indexing  all  papers 
brought  Into  his  office  for  record,  the  failure  of  the 
recording  officer  to  keep  the  index  will  not  preju- 
dice the  titie  of  one  leaving  his  deed  for  record. 
Cook  V.Hall,  6  HI.  6T9. 

Nor  will  a  mistake  in  making  the  record  preju- 
dice the  grantee.  He  is  protected  when  he  has  left 
his  deed  for  record.    Merrick  v.  Wallace,  19  HI.  496. 

When  a  mortgage  is  filed  for  record  it  in  contem- 
plation of  law  is  recorded  and  becomes  notice  to  all 
the  world.  But  if  it  is  subsequently  withdrawn 
from  the  files  by  the  mortgagee  before  being  re- 
corded it  is  ineffectual  as  notice  until  reinstated. 
Kiser  v.  Heuston,  88  111.  262;  Worcester  Nat  Bank 
V.  Cheeney,  87  111.  802. 

Under  statutes  providing  that  titie  papers  not 
recorded  within  forty-five  days  from  their  exe- 
cution shall  be  void  as  against  subsequent  bona 
25 
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475;  Sinclair  v.  Slawson,  44  Mich.  128;  2 
Pom.  EcrJur.  §§  653,  654.  See  also  Hap  v. 
Hill,  24  Wis.  288;  Lombard  v.  Culbertwn,  59 
Wis.  436;  Oconto  Oovnty  v.  Jerrard,  46  Wis. 
817;  5^  Croix  Land  <fe  Lumber  Co.  v.  Ritchie, 
78  Wis.  409;  Edwards  ▼.  McKernan,  55  Mich. 
527. 

Messrs.  E.  C.  Johnson  and  Ralph  E. 
Moody*  for  appellees: 

The  index  is  no  part  of  the  record. 

MusgroveY.  Bonser,  5  Or.  818;  Bishop  v. 
Schneider,  46  Mo.  472;  Chatham  v.  Bradford, 
50  Ga.  827;  Ourtin  v.  Lpman,  24  Vt.  888;  1  Dev- 
lin, Deeds.  g§  695,  697. 

A  grantee  who  deposits  his  deed  for  record 
in  the  auditor's  office,  which  is  received  hy  that 
officer,  discharges  his  duty  of  notice  to  the  pub- 
lic, and  his  title  cannot  be  prejudiced  through 
Uie  fault  alone  of  the  auditor.  A  paper  is  filed 
when  it  is  delivered  to  the  proper  officer,  and 
by  him  received  to  be  kept  on  file  or  recorded. 

Reed  v.  Acton,  120  Mass.  180;  Oats  v.  Walls, 
28  Ark.  244;  Cook  v.  HaU,  6  111.  575;  Dodge  v. 
Fitter,  18  Barb.  198;  7  Am.  &Eng.  Encyclop. 
Law,  p.  960. 

When  a  party  places  his  title  papers  in  the 
proper  custody  and  for  the  proper  purpose  to 
charge  others  with  notice  he  has  discharged 
his  whole  duty  in  the  matter.  The  law  does 
not  impose  upon  him  the  task  of  following  of- 
ficers to  see  that  they  discharge  their  official 
duties. 

LyOe  V.  Arkansas,  50  U.  S.  9  How.  888,  18 
L.  ed.  leO;  Merrick  v.  WaUace,  19  111.  486; 
Mangold  v.  Barlow,  61  Miss.  598;  Lee  v.  Ber- 
mingham,  80  Kan.  312;  Bedford  ▼.  Tapper,  80 


Hun,  174;  Stringer  v.  Toung,  28  U.  S.  8  Pet. 
820,  7  L.  ed.  698;  Beverley  v.  Ellis,  1  Raod. 
106;  Wood's  App.  82  Pa.  116;  Flotoers  v.  Wilkes, 
1  Swan.  408;  Oats  v.  WaUs,  28  Ark.  244; 
Throckmorton  v.  Price,  28  Tex.  605;  Ifichols  v. 
Reynolds,  1  R.  I.  80;  Iferris  v.  Smith,  24  Vt. 
27;  Gaskill  v.  Badge,  8  Lea,  144;  Bfink  of  Ken- 
tueky  V.  Haagin,  1  A.  E.  Marsh.  806;  PoUc  v. 
Cosgrove,  4  BIbs.  487;  1  Devlin,  Deeds,  %  686. 

Per  Coriaai: 

The  first  question  to  be  decided  in  the  con- 
sideration of  this  case  is,  Does  a  grantee,  who 
deposits  his  dee<l  for  record  in  the  auditor's  of- 
fice, where  it  is  received  by  that  officer,  dis- 
charge his  duty  of  notice  to  the  public,  so  that 
his  title  cannot  be  prejudiced  through  the  fault 
or  neg]ifi;ence  of  the  auditor  in  not  recording 
said  deea,*in  accordance  with  the  requirements 
of  the  Registrr  Laws?  If  it  is  concluded  that 
he  does  so  discharge  his  duty,  and  that  con- 
structive notice  is  thus  given,  it  will  be  conclu- 
sive of  this  case;  and  it  will  nut  be  necessary 
to  enter  into  the  question  of  whether  or  not 
the  index  is  an  essential  part  of  the  record.  It 
will  be  seen  that  important  questions  arise  here 
affecting  valuable  rights,  and  that,  whichever 
way  they  are  decid^,  a  hardship  will  be  im- 
posed upon  an  innocent  party.  In  one  instance 
the  first  grantee  relies  on  the  officer,  who  is  a 
creature  of  the  law,  to  do  his  duty;  and  in  the 
other,  the  purchaser,  reposine  faith  and  con- 
fidence in  the  correctness  of  the  record,  acts 
upon  it.  Shall  the  deed  prevail,  or  the  record 
of  it?  On  the  first  question  there  is  a  some- 
what perplexing  conflict  of  authority;  some 


fide  purchasers,  and  that  the  recorder  shall  keep  a 
book  in  which  he  shall  index  all  InstrumentB  left 
for  record,  every  deed  being  deemed  recorded  from 
the  time  so  indexed,  the  entry  in  the  index  book 
will  not  be  notice  of  the  contents  of  the  deed  after 
it  is  spread  upon  the  records,  and  the  grantee  will 
be  bound  by  a  mistake  of  the  recorder  in  recording 
the  inetrument.  Gilchrist  v.  Gough,  68  Ind.  688. 
See  also  State  v.  Davis,  96  Ind.  543;  Smith  v.  Lowry, 
12  West.  Uep.  621, 118  Ind.  44. 

An  Act  providing  that  an  instrument  shall  from 
the  time  of  filing  the  name  for  record  Impart  notice 
to  all  persons  of  its  contents  will  not  make  such 
filing  notice  after  the  instrument  is  recorded,  at 
least  if  it  is  then  withdrawn  from  the  files,  and  a 
subsequent  purchaser  has  a  rignt  to  rely  on  the 
record  even  though  it  contains  mistakes  of  the 
clerk.    Miller  v.  Bradford,  12  Iowa,  19. 

A  mortgagee  must  see  that  his  mortgage  is  prop- 
erly recorded.  Barney  v.  McGarty,  15  Iowa,  515. 
See  also  Miller  v.  Ware,  81  Iowa,  524. 

Under  a  statute  providing  that  when  recorded  In 
the  ofQce  of  the  register  of  deeds  every  title  paper 
shall  from  the  time  of  filing  the  same  for  record 
Impart  notice  to  all  persons  of  the  contents  thereof, 
the  grantee  has  done  his  whole  duty  when  he  leaves 
his  deed  and  has  the  same  indorsed  for  record,  and 
he  cannot  bo  prejudiced  by  the  recorder's  delay 
iu  actually  spreading  the  deed  upon  the  records. 
Poplin  V.  Mundell,  27  Kan.  169;  Lee  v.  Bermingbam, 
80  Kan.  816. 

Under  a  statute  making  a  deed  good  against  pur- 
chasers cr  creditors  **wben  lodged  with  the  clerk  to 
be  recorded'*  the  grantee's  title  cannot  be  preju- 
diced by  the  clerk's  permitting  the  deed  to  be  taken 
from  his  possession  before  recording  it  by  a  third 
person  without  the  grantee's  knowledge.  Ken- 
tucky Bank  v.  Haggin,  1  A.  K.  Marsh.  806. 

Under  an  Act  providing  that  mortgages  are  al- 
12  L.  R.  A. 


lowed  to  prejudice  third  persons  only  when  they 
have  been  publicly  inscribed  on  records  kept  for 
that  purpose  in  the  manner  directed  by  law,  a 
mortgage  is  valid  against  third  persons,  not  as  it 
was  executed,  but  as  it  stands  recorded .  Succession 
of  ¥Uconer,  4  Eobt.  (La.)  7;  Taylor  v.  Hotchkiss,  2 
La.  Ann.  917. 

But  under  Acts  providing  that  deeds  shall  have 
effect  from  the  time  they  are  deposited  in  the  proper 
office  and  indorsed  by  the  proper  officer  for  record^ 
a  deed  deposited  in  1872  and  not  recorded  until  IbTB 
will  protect  the  grantee  against  subsequent  Judg- 
ments against  his  grantor.  Payne  v.  Pavey,  29  La. 
Ann.  116. 

Whether  or  not  it  is  recorded  in  the  proper  book 
is  immaterial.    Lewis  v.  Klatz,  89  La.  Ann.  2S9. 

Under  a  statute  providing  that  a  mortgage  shall 
be  considered  as  recorded  at  the  time  it  is  left  for 
such  purpose  in  the  clerk's  office,  the  mortgage  is 
notice  only  as  recorded,  although  prior  to  the  time 
of  its  being  recorded  the  mere  fact  that  it  is  filed 
for  record  may  be  sufficient  notice  of  its  contents. 
Sawyer  v.  Pennell,  19  Me.  178. 

Under  a  statute  providing  that  the  clerk  ehall  re- 
cord mortgages  in  a  book  kept  for  that  purpose, 
noting  in  the  book  and  on  the  mortgage  the  time 
when  the  same  was  received,  failure  to  note  the 
time  of  receipt  in  the  book  will  postpone  the  mort> 
gage  in  favor  of  attaching  creditors  until  the  not- 
ing is  made.    Handley  v.  Howe,  22  Me.  662. 

A  mistake  In  recording  a  mortgage  binds  the 
mortgagee.  Stedman  v.  Perkins,  42  Me.  181;  Jones 
V.  McNarrin,  68  Me.  888;  Hill  v.  McNichol,  76  Me.  315. 

Under  a  statute  providing  that  no  deed  shall  be 
valid  for  the  purpose  of  passing  title  unless  '*re^ 
corded  as  herein  directed"  the  grantee  will  be 
bound  by  mistakes  of  the  clerk  in  making  the  rec- 
ord.   Brydon  v.  Campbell,  40  Md.  888. 

Under  a  statute  requiring  the  recorder  to  keep  a. 
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courts  boldiDg  that  a  deed  is  recorded,  in  con- 
templation of  law,  when  it  is  entitled  to  regis- 
tration, and  is  deposited  with  the  recorder  in 
his  office  for  that  purpose,  and  if,  through  any 
fraud  or  neglect  or  mistake  of  the  recording 
officer,  the  proper  notice  is  not  conveyed  to  a 
subseauent  purchaser  or  incumbrancer,  that 
the  misfortune  will  fall  upon  the  subsequent 
purchaser;  while  other  courts  hold  the  oppo- 
site doctrine,  that  the  ontts  is  on  the  grantee, 
who  deposits  his  deed  with  the  recorder,  to  see 
that  every  step  is  taken,  and  every  act  done, 
that  is  prescribed  by  the  Registry  Laws.  For 
collated  authorities  on  this  question,  see  Jfan- 
ffold  V.  Barlow,  61  Miss.  597;  Wade,  Notice, 
pp.  70-73. 

In  many  of  the  cases,  however,  that  are  cited 
as  holding  the  doctrine  claimed  by  plaintiff, 
the  courts,  on  a  careful  investiganon,  are 
found  to  have  based  their  opinions  on  statutes 
materially  different  from  ours,  and  others,  on 
the  peculiar  circumstances  of  the  case.  The 
enunciation  by  the  Supreme  Court  of  the 
United  States,  in  Lytle  v.  State  of  Arkansas,  60 
U.  8.  9  How.  815,  13  L.  ed.  158,  that  "it  is  a 
well-established  fact  that  where  an  individual 
in  the  prosecution  of  a  right  does  everything 
which  the  law  requires  him  to  do,  and  h'e  fails 
to  obtain  his  right,  by  the  misconduct  or  neglect 
of  a  public  officer,  the  law  will  protect  him," 
has  been  largely  relied  upon  by  the  plaintiff, 
and  has  been  quoted  by  a  majority  of  the  cases 
reported,  which  hold  to  plaintiff's  view,  but  in 
none  of  these  cases,  that  we  have  seen,  have 
the  circumstances  of  that  case,  which  called 
forth  the  opinion,  been  reported.    To  get  the 


full  scope  and  meaning  of  this  expression,  we 
must  not  regard  it  as  a  segregated  proposition, 
independent  of  the  case  under  consideration, 
and  applicable  to  all  cases;  for  judges  in  ren- 
dering opinions,  use  expressions  with  reference 
to  the  application  of  principles  involved  in 
the  case  under  consideration,  and  the  language 
employed  must  be  construed,  and  its  meaning 
gathered,  from  an  examination  of  the  questions 
mvolved,  the  circumstances  surrounding  and 
the  argument  that  leads  up  to  the  utterance, 
or,  in  homely  phrase,  it  is  necessary  to  know 
what  the  court  was  talking  about.  Of  course, 
there  are  certain  underlying  or  basic  princi- 
ples of  law,  from  the  true  deductions  of  which 
are  constructed  legal  maxims,  which  may  be 
stated  as  independent  propositions,  and  which 
will  admit  of  no  modification;  but  the  examina- 
tion of  the  case  cited  shows  that  the  quoted 
utterance  of  the  eminent  judge  has  no  applica- 
tion to  the  principles  involved  in,  and  the  cir- 
cumstances surrounding,  this  case.  That  was 
a  case  where  a  pre-emption  claimant  tried, 
throueh  a  succession  of  ^ears,  to  obtain  title  to 
some  fractional  subdivisions  of  land,  and  was 
prevented,  not  by  any  negligence  of  the  regis- 
ter and  receiver  in  the  land  office,  but  on  ac- 
count of  their  construction  of  the  law,  and 
circular  instructions  from  the  general  land  of- 
fice. Afterwards,  by  Act  of  Congress  grant- 
ing a  thousand  acres  of  land  to  the  State  of 
Arkansas,  for  the  purpose  of  building  a  court- 
house, the  governor  selected  and  sola  the  land 
in  controversy  to  oneRusselJ,  under  whom  the 
defendants  held.  Of  course,  many  interesting 
questions  were  raised  during  the  trial  of  this 


book  in  which  he  shall  enter  in  the  order  received 
all  title  papers  left  for  record,  and  providingr  that 
every  instrument  shall  be  considered  as  recorded 
at  the  time  so  noted,  after  the  reoordinfir  olBcer 
places  upon  a  deed  his  certificate  tliat  it  baa  been 
received  for  record,  in  contemplation  of  law  the 
whole  world  has  constructive  notice  of  it  Just  as  if 
it  had  been  accurately  copied  in  full  upon  the  rec- 
ords, and  it  is  immaterial  that  the  clerk  afterwards 
fails  in  his  duty  by  recording  it  inaccurately,  by 
omittingr  material  portions  of  it  or  even  by  alto- 
gether suppressInK  It  from  the  records.  GiUeepie 
V.  Rogers,  6  New  Engr.  Rep.  287, 146  Mass.  612,  dtinfir 
Tracy  v.  Jenks,  15  Pick.  465:  Ames  v.  Phelps,  18 
Pick.  814;  Jordan  v.  Famsworth,  15  Gray,  517;  Ful- 
ler V.  CunninKhanL,  106  Mass.  442;  Adams  v.  Pratt, 
109  Maas.  69;  Wood  v.  Simons,  110  Mass.  116;  Sykee 
V.  Keatlngr,  118  Mass.  517;  Getcbell  v.  Moran,  124 
Mass.  404. 

A  purchaser  has  a  rlffht  to  rely  on  the  records  as 
showingr  the  exact  facts,  notwlthstandlngr  a  mis- 
take has  been  made  in  recording.  Barnard  v. 
Campau,  29  Mich.  164. 

Where  statutes  provide  for  the  keeping  of  an  en- 
try book  for  mortgages  and  that  as  soon  as  a  mort- 
gage has  been  entered  therein  it  shall  be  regarded 
as  recorded,  and  also  provide  for  the  recording  in 
full,  an  omission  in  the  record  of  the  name  of  the 
mortgagee  will  not  prejudice  his  security  if  his 
name  properly  appears  in  the  entry  book.  Sinclair 
V.  SlawBon,  44  Mich.  127. 

Under  a  statute  requiring  a  deed  to  be  recorded 
to  be  good  against  subsequent  purchasers  the  rec- 
ord of  the  deed  Is  notice  of  its  contents  only  so  far 
as  the  record  discloses  them.  Parret  v.  Shaubhut, 
5  Minn.  881.    See  also  Thorp  v.  Merrill,  21  Minn.  386. 

Under  a  statute  declaring  instruments  void  **as 
to  all  creditors  and  subsequent  purchasers  for  val- 
uable consideration,  without  notice,  unless  they 
12  L.  R.  A. 


shall  be  acknowledged  or  proved  and  lodged  with 
the  clerk  of  the  chancery  court  of  the  proper  coun- 
ty to  be  recorded,  the  grantee  fully  acquits  himself 
of  all  duty  imposed  by  law  when  he  lodges  the  in- 
strument with  the  proper  officer  for  record,  and  he 
cannot  suffer  loss  from  an  error  of  the  clerk  in  re- 
cording it.  Mangold  v.  Barlow,  61  Miss.  606.  But 
see  Lally  v.  Holland,  1  Swan,  401. 

Under  a  statute  providing  that  every  Instrument 
recorded  in  the  manner  prescribed  shall  from  the 
time  of  filing  the  same  with  the  recorder  for  rec- 
ord Impart  notice  to  all  persons  of  the  contents 
thereof,  a  record  is  notice  only  of  the  facts  appear- 
ing on  its  face,  and  if  a  mistake  occurs  In  recording 
the  grantee  must  suffer  the  consequences.  Terrell 
v.  Andrew  County,  44  Mo.  809. 

Under  statutes  providing  that  deeds  shall  be  re- 
corded In  the  order  and  as  of  the  time  when  they 
are  delivered  to  the  clerk  for  that  purpose,  and 
shall  be  considered  as  recorded  from  the  time  of 
such  delivery,  and  further  making  it  the  duty  of 
every  person  to  have  his  deed  entered  upon  the 
numerical  index  and  pay  the  fees  before  it  6an  be 
recorded,  the  grantee^s  duty  is  discharged  when  he 
deposits  his  deed  for  record  and  pays  the  fees,  and 
he  cannot  be  prejudiced  by  the  recorder's  failure 
to  record  the  deed.    Perkins  v.  Strong,  22  Neb.  726. 

Under  a  statute  providing  that  a  designation  of  a 
school  site  by  selectmen  shall  be  binding  when  their 
report  designating  a  location  ''shall  be  recorded  in 
the  books  of  the  town,'*  the  duty  of  the  selectmen 
Is  discharged  when  the  report  Is  filed  for  record, 
and  the  subsequent  neglect  of  the  clerk  to  make  a 
due  record  will  not  affect  the  validity  of  the  loca- 
tion.   Converse  v.  Porter,  46  N.  H.  899. 

Under  a  statute  providing  that  the  registry  of  a 
mortgage  must  contain,  among  other  things,  "the 
mortgage  money,  and  the  time  or  times  when  pay- 
able," and  that  no  mortgage  shall  defeat  or  preju- 
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case:  but  tbe  particular  circurostauces  of  the 
case,  which  called  out  the  quoted  utterance, 
and  the  intended  applications  of  the  principles 
therein  enunciated,  can  probably  be  gathered 
from  tbe  balance  of  the  paragraph  following 
the  quotation,  which  is  as  follows:  "In  this 
case  the  pre-emption  right  of  Cloyes  having 
been  proved,  and  an  offer  to  pay  the  money 
for  the  land  claimed  by  him,  under  the  Act  of 
1^0,  nothing  more  could  be  done  by  him,  and 
nothing  more  could  be  required  of  him  under 
that  Act;  and,  subsequently,  when  he  paid  the 
money  to  the  receiver,  under  subsequent  acts, 
the  surveys  being  returned,  be  could  do  noth- 
ing more  than  to  offer  to  enter  the  fractions, 
which  the  register  would  not  permit  him 
to  do."  Thus  it  will  be  seen  that  none  of 
the  principles  involved  in  the  case  at  bar 
were  involved  in  that  case,  and  it  shows 
the  misleading  tendency  of  quoting  detached 
sentences  from  the  opinions  of  courts.  In 
that  case,  the  action  of  Cloyes  was  at  every 
step  a  matter  of  public  record,  and  of  official 
report,  and  the  whole  circumstances  of  the 
case  i^ow  that  the  defendants  had  actual  no- 
tice of  his  claim,  though  some  of  them  denied 
such  a  notice  in  the  answer,  while  others  ad- 
mitted that  they  had  heard  of  his  claim,  but 
believed  it  to  be  fraudulent;  but  the  court 
spoke  with  reference  to  the  acts  of  an  officer 
acting  in  a  judicial  capacity,  and  deciding  ques- 
tions of  law,  decisions  and  acts  over  which  the 
plaintiff  could  not  possibly  exercise  any  super- 
vision or  control.  It  will  certainly  not  be  hard 
to  see  that  a  very  different  rule  might  obtain, 
when  the  act  required  by  the  applicant  was 


purely  ministerial,  and  which  he  had  a  right 
to  see  was  done  in  the  manner  prescribed  by 
law.  It  is  doubtful  if  the  Judge. who  rendered 
that  opinion  would  have  concluded  that  the 
grantee  "had  done  everything  which  the  law 
required  him  to  do,"  when  he  contented  him- 
self with  simply  handing  his  deed  to  the  au- 
ditor, without  exhibiting  any  further  coucem 
about  It.  In  our  Judgment,  the  scope  and 
meaning  of  this  opinion  have  been  entirely  mis- 
construed, when  applied  to  this  character  of 
cases. 

In  Mangold  y.  BarUno,  61  Miss.  698,  and  one 
of  the  best  argued  cases  sustaining  the  doctrine 
that  the  onus  is  on  the  purchaser,  and  a  case 
which  is  also  largely  quoted,  the  court  bases 
its  opinion  on  the  peculiar  language  of  the 
Mississippi  Statute,  which  declares  that  certain 
instruments  "shall  be  void,  as  to  all  creditors 
and  subsequent  purchasers  for  valuable  con- 
sideration, without  notice,  unless  they  shall 
be  acknowledged  or  proved,  and  lodgeid  with 
the  clerk  of  the  chancery  court  of  the  proper 
county  to  be  n corded."  Here  tbe  statute 
seems,  by  express  terms,  to  make  the  lodging 
of  the  properly  proved  instrument  with  the 
clerk  the  proof  of  constructive  notice.  And 
thus  it  is  with  a  great  majority  of  cases  cited 
in  favor  of  plaintiff's  theory.  A  close  exam- 
ination of  them  will  show  that  the  opinion  is 
based  upon  some  express  language  of  tbe  Stat- 
ute, which  would  Justify  the  conclusion  reached ; 
but,  on  the  general  proposition,  however,  tbe 
decided  weight  of  authority  seems  to  be  in  fa- 
vor of  the  view  that  tbe  record  can  be  relied 
upon  by  subsequent  purchasers,  without  actual 


dloe  the  title  of  third  persons  '^unlen  the 
have  t)een  duly  reiristered/*  the  re^ristry  ta  notice  of 
Its  contents  and  no  more:**  hence  a  mortgage  for 
98,000  recorded  as  for  $800  wlU  he  valid  as  against 
subsequent  mortgagees  without  notice  only  for  the 
latter  amount.  Frost  v.  Beekman,  1  Johns.  Ch.  S06, 
1 L.  ed.  148;  Beekman  v.  Frost,  18  Johns.  664.  See 
also  Peck  v.  Mallams,  10  N.  Y.  iS19. 

Under  a  statute  directing  that  mortgages  shall  be 
recorded  In  the  order  In  which  they  are  delivered 
to  the  clerk  for  recording,  the  record  of  a  mort- 
gage upon  a  pa^  which  should  have  been  devoted 
to  a  mortgage  several  yean  antecedent  In  execu- 
tion is  not  notice  to  a  subsequent  mortgagee  in 
good  faith.  New  York  L.  Ins.  Ca  v.  White,  17  N. 
Y.  474. 

Where  the  statute  requires  the  clerk  to  number 
mortgages  given  him  for  record,  the  rights  of  the 
mortgagee  cannot  be  impaired  by  the  clerk*8  fail- 
ure to  perform  his  duty.  Dodge  v.  Potter,  18  Barb. 
202. 

In  Mutual  Life  Ins.  Co.  v.  Dake,  87  N.  Y.  264,  the 
court  remarked  that  under  a  statute  providing  that 
a  deed  shall  be  considered  as  recorded  from  the  time 
it  is  delivered  to  the  clerk  for  record,  if  before  the 
record  is  actually  made  the  deed  should  be  mislaid 
or  lost  or  purloined  the  record  would  still  remain 
complete.  See  also  Slmonson  v.  Falihee,  26  Hun, 
670;  Bedford  v.  Tupper,  80  Hun,  176. 

Slight  and  immaterial  mistakes  in  the  recording 
of  a  grant  will  not  avoid  it.  Van  Pelt  v.  Pugh, 
1  Dev.  ft  B.  L.  210;  Hughes  v.  Debnam,  8  Jones,  L. 
181.     ^ 

Where  a  purchaser  of  land  hands  his  deed  to  tbe 
recorder  and  the  latter  by  mistake  misstates  the 
name  of  the  grantor  in  his  record,  the  record  will 
not  be  constructive  notice  to  subsequent  purchas- 
ers.   Jennings  V.  Wood,  20  Ohio,  S6L 

Under  statutes  requiring  recorders  to  keep  a 
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book  in  which  an  immediate  entry  shall  be  made 
of  every  deed  brought  to  be  recorded,  mentioning 
the  date,  etc.,  and  providing  that  no  mortgage 
shall  be  a  lien  until  left  for  record,  parol  evidence 
is  not  admisBible  to  contradict  the  entry  of  the  date 
of  receipt  as  made  in  the  book.  Musser  v.  Hyde,  2 
Watts  ft  a  814. 

A  regular  mortgage  entitled  to  record  is  a  record 
the  moment  it  Is  left  for  record  and  so  oontlnues 
for  all  time  to  come,  although  it  may  not  be  actu- 
ally recorded  for  months,  and  a  mistake  in  the  ac- 
tual record  by  which  the  mortgage  is  given  a  date 
earlier  than  that  upon  which  It  was  received  will 
not  avail  the  mortgagee.    Brockets  App.  64  Pa.  127. 

A  person  who  has  his  deed  acknowledged,  record- 
ed in  tbe  proper  book  and  certified  by  the  recorder 
has  done  all  the  law  requires  and  will  be  protected. 
ScheU  V.  Stein,  76  Pa.  808. 

It  is  not  incumbent  on  the  mortgagee  to  super- 
vise the  recorder  and  see  that  the  mortgage  la  re- 
corded and  indexed.    Wood*s  App.  82  Pa.  116. 

The  fact  that  an  instrument  is  indexed  in  the 
wrong  book  does  not  invalidate  Its  record.  In  oou- 
templation  of  law  It  is  recorded  and  takes  effect 
from  the  time  It  is  left  with  the  recorder  for  tbe 
purpose  of  being  duly  recorded.  Sheblev.  Bryden, 
4  Gent  Kep.  664, 114  Pa.  147,  citing  Oladlng  ▼.  Friok, 
88  Pa.  468;  Clader  v.  Thomas,  88  Pa.  848;  Paige  v. 
Wheeler,  82  Pa.  282;  Mark's  App.  86  Pa.  28L 

The  lodging  of  a  deed  with  the  town  clerk  to  be 
recorded  is  equivalent  to  an  actual  entry  of  It  upon 
the  record  and  the  title  Is  made  complete,  and  the 
clerk*s  neglect  to  record  it  cannot  affect  the  aran- 
tee*8  rights  under  the  deed.  Nichols  v.  Heynolds, 
1 R  1. 80. 

A  corrected  record  Is  notice  to  third  persons  only 
from  the  time  the  correction  is  made.  Baldwin  v. 
Marshall,  2  Humph.  116w 

A  statute  making  a  deed  valid  only  from  tbe  time 
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notice,  and  that  constructive  notice  cannot 
he  given  by  an  attempt  to  comply  with  the 
Registry  Laws.  And  this  view  we  think  is 
supported  bv  right  reasoning,  and  founded  on 
principles  of  equity  and  justice. 

As  is  most  admirably  stated  by  Mr.  Jones,  in 
his  worlL  on  Mortgages:    "Registry  Laws  are 
intended  to  furni^  the  best  and  most  easily 
accessible  evidence  of  the  title  to  real  estate, 
to  the  end  that  those  designinir  to  purchase 
may  be  fullj^  informed  of  instruments  of  prior 
date,  aifectmg  the  subject  of  their  contem- 
plated purchase;  and  also  that,  having  availed 
themselves  of  this  means  of  knowledge,  they 
may  rest  there,  and  purchase  in  absolute  se- 
curity,  provided    that  they   do   so  without 
knowledge,  information   or  such  suggestion 
from  other  facts  as  would  be  gross  negligence 
to  Ignore  of  some  antecedent  conveyance  or 
equitable  claim. "    The  recorder  cannot  be  con  - 
sidered  the  agent  of  the  purchaser,  as  is  as- 
serted by  some  of  the  authorities.     It  is  a. much 
fairer  construction  of  the  law,  and  more   in 
harmony  with  the  law  of  agency  generally,  to 
consider  him  the  agent  of  the  party  who  has 
the  business  transaction  with  him,  who  gets 
him  to  do  the  work.    And  to  him  he  should  be 
responsible  for  any  damage  flowing  from  his 
refusal  or  neelect  to  do  the  work  according  to 
the  contract  between  them;  and  that  contract 
is,  either  express  or  implied,  that  the  instru- 
ment shall  be  recorded  according  to  law.    That 
is  what  the  grantee  pays  him  to  do,  and  he 
roust  see  to  it  that  his  work  is  done  right,  or 
accept  the  consequences  as  between  himself 
and  third  parties,  who  are  misled.    It  cannot 


be  said  that  the  purchaser  is  alone  subject  to 
damages  from  the  non- recording  of  the  mstru- 
ment.  The  very  object  in  having  it  recorded 
is  to  give  constructive  notice  to  innocent  pur- 
chasers, and  to  protect  the  grantee's  title  against 
said  purchasers.  The  law  imposes  upon  him 
the  duty  of  having  his  deed  recorded.  It  is 
not  the  attempt  to  record  a  deed  that  the  law 
requires;  but  it  is  the  recording  of  the  deed. 
It  would  be  an  empty  benefit,  indeed,  that 
would  accrue  to  the  buying  public  if  the  at- 
tempt to  record  were  held  to  take  the  place  of 
the  record.  The  obligation  rests  upon  the 
grantee  to  give  the  notice  .required  by  the  law. 
He  controls  the  deed.  He  can  put  it  on  record 
or  not,  as  he  pleases.  He  has  the  right  and 
the  opportunity  to  see  that  the  woi^ls  done 
as  he  directs  it  to  be  done,  in  legal  manner. 
No  one  else  has  this  opportunity,  and  if,  from 
any  cause,  he  fails  to  give  the  notice  required 
by  law,  the  con8e(]|uences  must  fall  on  him.  It 
may  be  a  hardship;  but,  where  one  of  two 
innocent  persons  must  suffer,  the  rule  is  that 
the  misfortune  must  rest  on  the  person  in 
whose  business,  and  under  whose  control,  it 
happened,  and  who  had  it  in  his  power  to 
avert  it.  Any  other  rule  would  be  abhorrent 
to  our  natural  ideas  of  right,  and  would  ren- 
der perilous  every  business  enterprise.  The 
fact  that  the  recorder  gives  to  the  grantee  a 
certificate  that  the  deed  is  properly  recorded 
does  not  relieve  him  of  the  responsibility  of 
seeing  that  it  is  actually  so  recorded.  'The 
certificate  binds  no  one  but  the  recorder,  and 
cannot  possibly,  under  any  known  rule  of  law 
or  ethics,  affect  the  rights  of  an  innocent  pur- 


it  is  proved  or  acknowledged  and  delivered  to  the 
clerk  of  the  proper  court  to  be  recorded,  makes 
registration  constructive  notice  only  of  what  ap- 
pears on  the  face  of  the  deed  as  registered.  Lally 
v.  Hoilaod,  t  Swan,  40L  But  see  Mangold  v.  Barlow, 
61  MiflB.  606. 

The  withdrawal  of  a  deed  by  the  grantee  after 
the  date  of  filing  has  been  noted,  but  before  it  is 
recorded,  postpones  it  until  it  is  returned  to  the 
register's  ofBce.  Hickman  v.  Ferrin,  6  Coldw.  140. 
itee  GaskiU  v.  Badge,  8  Lea,  144. 

Under  statutes  requhring  the  register  to  keep  a 
fcK>ok  for  the  registration  of  trust  deeds,  and  pro- 
riding  that  when  a  deed  is  noted  and  registered  it 
Is  notioe  to  all  the  world  from  the  time  it  is  noted, 
^e  regiatering  of  a  trust  deed  in  the  chattel  mort- 
rage  book  will  not  alTect  the  grantee's  rights. 
)wepeon  v.  Exchange  ft  Dep.  Bank,  0  Lea,  728.  See 
ilso  Woodward  v.  Boro.  16  Lea,  978. 

0nder  statutes  making  deeds  good  only  from  the 
ime  they  have  been  properly  acknowledged  and 
lelivered  to  the  clerk  for  record,  from  which  time 
t  shall  be  considered  as  recorded,  and  requiring  the 
ilerk  when  an  Instrument  Is  deposited  for  record 
o  enter  in  a  book  provided  for  that  purpose  a  de- 
cription  of  the  instrument,  and  after  recording  it 
o  enter  It  in  the  index  l>ook,  the  grantee  is  not 
ompeUed  to  see  that  the  recorder  does  his  duty, 
nd  If  he  falls  to  make  a  record  or  index,  the  gran- 
96  will  not  be  prejudiced  thereby.  Throckmorton 
.  Price,  28  Tex.  600. 

But  If  the  instrument  has  been  defectively  re- 
orded  so  as  to  leave  out  material  portions  of  it  the 
3Cord  will  be  notice  only  of  the  existence  of  such 
a  instrument  as  appears  upon  it.  Taylor  v.  Har- 
aoD«47Tex.46B. 

Under  laws  requiring  a  town  clerk  to  keep  books 
ith  Indexes  suitable  for  registering  deeds,  and  to 
'uly  reoord  deeds  and  conveyances  when  by  law 
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it  becomes  necessary,  and  imposing  penalties  upon 
him  for  refusal  or  neglect  to  make  the  reoord  or  to 
give  a  copy  or  permit  Inspection  of  a  record,  if  the 
clerk  records  an  instrument  delivered  to  him  for 
that  purpose  in  a  book  which  has  long  been  con- 
sidered  filled  and  ceased  to  be  used  for  recording 
purposes,  and  does  not  index  it,  it  is  not  properly 
recorded  and  will  not  be  notice  to  third  persons. 
Sawyer  v.  Adams,  8  Vt.  172. 

Where  a  deed  of  the  east  half  of  a  lot  is  recorded 
as  a  deed  of  the  west  half,  the  record  will  not  be 
constructive  notice  of  the  actual  transfer  which 
was  made.    Sanger  v.  Craigue,  10  Vt  555. 

When  an  officer  left  his  deputation  and  oath  with 
the  county  clerk  for  record,  the  record  will  be  con- 
structively deemed  to  exist  from  the  time  the  in- 
strument was  lodged  for  record,  although  the  rec- 
ord was  not  actually  made  until  nine  months  later; 
the  distinction  is  between  those  cases  where  the 
record  is  made  essential  in  working  a  transmission 
of  title  or  in  creating  or  defeating  a  right—in  which 
case  nothing  is  effectually  accomplished  until  the 
records  are  completed,— and  those  where  it  is  re- 
quired for  purpose  of  public  notice,— m  which  case 
if  the  deed  is  ultimately  recorded  Ic  is  deemed  of 
record  from  the  time  it  was  filed  for  that  purpose. 
Ferris  v.  Smith,  24  Vt.  81. 

So  a  deed  left  with  the  clerk  to  be  recorded  will 
be  regarded  as  recorded  at  the  date  when  it  was 
left,  although  not  actually  recorded  until  nearly 
two  years  afterwards.  Blgelow  v.  Topliff ,  25  Vt. 
282. 

A  deed  withdrawn  from  the  files  by  the  grantee 
before  it  is  actually  recorded  will  be  postponed 
until  it  is  returned.    Johnson  v.  Burden,  40  Vt.  567. 

Under  an  Act  requiring  deeds  to  be  lodged  with 
the  clerk  of  court  to  be  there  recorded,  when  a 
deed  is  left  with  the  clerk  for  that  purpose,  it  shall 
be  considered  as  recorded  from  that  time,  although 
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chaser,  who  canuot  be  bound  by  a  traDsactioD 
to  which  he  is  in  no  sense  a  partjr,  of  which 
he  has  no  knowledge,  and  for  which  he  is  in 
no  way  responsible.  As  we  before  intimated, 
it  might  aid  the  grantee  in  recoTering  damages 
from  the  auditor,  but  could  do  no  more  than 
that.  The  record  is  the  essence  of  the  law. 
The  recorder  is  only  a  convenient  instrument 
for  the  use  of  those  whose  duty  it  is  to  make 
the  record.  If,  under  the  law,  a  public  record 
were  kept,  where  every  grantee  was  required 
to  come  and  record  his  deed,  he  could  certain- 
ly not  plead  his  own  mistakes  or  negligence, 
and  the  only  reason  why  every  man  is  not  al- 
lowed to  record  his  own  instruments  is  simply 
that  the  record  can  be  kept  in  a  le^ble,  orderly 
and  presentable  manner;  and  the  Taw  provides 
one  man  to  do  the  work  for  the  many,  or,  in 
other  words,  makes  the  one  man  the  asent  for 
the  many,  and  who  does  the  work  at  ineir  in- 
stance, and  under  their  pay  and  control.  It  is 
true  that,  in  another  department  of  his  work, 
he  may  be  said  to  be  the  agent  of  the  purchas- 
er, or  searcher  of  the  recoils;  for  the  law  also 
makes  him  the  custodian  of  the  record  books. 
Every  man  has  a  right  to  see  the  records,  and 
the  law,  for  the  purpose  of  preserving  the  rec- 
ords, and  assisting  the  searcher  of  the  records, 
constitutes  the  recorder  their  keeper,  who,  at 
certain  hotirs,  found  by  the  law  to  be  reasona- 
ble, must  exhibit  them  to  all  who  wish  to  see 
them,  and  must  also  certify  to  what  the  record 
shows,  when  requested  so  to  do,  and  paid  for 
said  services;  and  if,  in  the  exercise  of  either 
of  these  duties,  he  either  misrepresented  the 
books,  bv  exhibiting  false  or  blind  records,  or 
made  a  false  certificate,  whether  through  fraud 
or  negligence,  the  person  for  whom  the  service 
was  rendered  must  suffer  the  damage,  if  any 
flow  from  the  negligent  or  fraudulent  act,  and 
his  only  remedy  is  acaiDst  the  recorder  for 
damages.  A  employed  the  recorder  to  search 
the  records,  and  the  recorder  certified  to  A 
that  the  record  title  to  a  certain  tract  of  land 
stopped  with,  and  rested  in,  B,  upon  the 
strength  of  which  A  purchased  of  B,  for  a  valua- 
ble consideration,  said  land,  and  it  afterwards 


eventuated  that  C  had  a  good  deed  on  record 
for  the  same  land,  which  the  recorder  over- 
looked. No  well-regulated  court  would,  we 
think,  hold  that  the  title  of  C  would  be  jeopar- 
dized by  the  mistaken  certificate  of  the  record- 
er. We  cannot  conceive  how  the  inconsistency 
or  injustice  would  be  diminished  by  holding 
that  the  innocent  purchaser  did  not  have  a 
right  to  rely  on  the  true  record,  or  that  the 
grantee  would  be  protected  by  the  false  or  mis- 
taken certificate  of  the  recorder. 

With  this  view  of  the  case,  it  becomes  neces- 
sary to  investigate  the  next  question  involved, 
viz. :  Is  the  index  an  essential  part  of  the  rec- 
ord, under  the  Registration  Laws  of  this  8tate? 
On  this  proposition,  also,  there  is  conflict  of 
authority,  though  the  conflict  in  many  cases  is 
more  seeming  than  real;  for,  as  with  the  first 
question  discussed,  a  great  many  of  the  decis- 
ions, which  are  cited  as  in  point  on  the  abstract 
principle,  prove,  upon  close  investigation,  to 
have  been  decided  upon  statutory  provisions 
differing  materially  from  ours.  And  as  con- 
structive notice,  by  means  of  recorded  Instru- 
ments, depends  wholly  upon  statutory  pro- 
visions, we  will  first  examine  the  Statute  in 
force  at  that  time.  The  Statutes  in  force  at  the 
time  of  the  alleged  constructive  notice  will  be 
found  in  the  S^ion  Laws  of  1869,  on  pages 
818,  814  and  815,  and  the  sections  to  be  con- 
strued in  this  case  are  as  follows:  "Sec.  18. 
The  auditor  of  each  county  in  this  Territory 
shall  record,  in  a  fair  and  legible  handwriting, 
in  books  to  be  provided  by  him  for  that  pur- 
pote,  at  the  expense  of  the  county,  all  deeds, 
mortgages  and  other  instruments  of  writing  re- 
quired by  law  to  be  recorded,  and  which  shall 
be  presented  to  him  for  that  purpose,  and  the 
same  shall  be  recorded  in  regular  succession, 
according  to  the  priority  of  their  presentation, 
and,  if  a  mortgage,  the  precise  time  of  the  day 
in  which  the  same  was  presented  shall  also  he 
recorded.  Sec.  19.  Upon  the  presentation  of 
any  deed,  or  other  instrument  of  writing,  for 
record,  the  auditor  shall  indorse  thereon  the 
date  of  its  presentation,  .  .  .  and,  when  such 
deed,  or  other  instrument  of  writing,  shall  be 


It  may  never,  in  fact,  be  reoorded,  but  is  lost  hj 
nesrligence  of  the  olerk  or  other  accident.  Bever- 
ley v.  Ellis.  1  Rand.  106.  8ee  also  Horsiey  v.  Garthi 
SQratt.491. 

Under  statutes  requlringr  a  register  to  keep  gen- 
eral indexes  In  which  he  shall  make  correct  entries 
of  every  instrument  received  by  him  for  record  im- 
mediately upon  the  receipt  of  such  instrument  and 
providing  that  the  instrument  shall  be  considered  as 
recorded  when  so  noted,  a  mistake  of  the  recorder 
in  copsriDg  the  instrument  into  his  book  after  it  is 
correctly  indexed  will  not  impair  its  effect  as  no- 
tice.   Shove  v.  Larsen.  tt  Wis.  148. 

But  leaving  a  tax  deed  for  record  and  having 
the  date  of  its  reception  indorsed  thereon  is  not  a 
record  of  it  so  as  to  prevent  a  redemption  from  the 
tax  sale,  if  it  has  not  been  spread  at  large  upon  the 
record  or  entered  in  the  general  index.  Interna- 
tional L.  Ins.  Go.  V.  Scales,  27  Wis.  640. 

A  registry  which  would  be  sufficient  in  case  of 
any  other  deed  is  sufficient  in  case  of  a  tax  deed. 
Where  the  Index  referred  to  the  record  of  the  deed 
for  a  description  of  the  property,  the  record  was  of 
force  from  the  time  the  deed  was  actually  re- 
corded in  full.  Oconto  County  v.  Jerrard.  46i  Wis- 
817;  St.  Croix  Land  ft  Lumber  Co.  v.  Ritchie,  78 
Wis.  409. 
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A  n  Instrument  is  not  to  he  considered  as  recorded 
until  the  proper  entries  are  made  in  the  index. 
Lombard  v.  CullwrtBon,  fiO  Wis.  488. 

A  mere  clerical  error  in  transcribing  an  instru- 
ment not  afTecting  the  sense  or  obscuring  the  mean- 
ing cannot  be  held  to  Invalidate  the  registry.  St. 
Croix  Land  ft  Luml)er  Co.  v.  Ritchie,  supra. 

The  federal  judges  have  decided  that  the  flliiur 
of  a  deed  for  record  in  the  proper  county  is,  in  Illi- 
nois, all  that  is  required  of  the  grantee,  and  his 
rights  are  not  affected,  tbou^rh  the  recorder  fails 
to  record  it,  or  enter  it  in  his  minute  book.  Polk 
V.  Coegrove,  4  Bias.  487. 

And  the  effect  is  the  same  thouirh  only  a  portion 
of  the  deed  is  recorded.  Riirgs  v.  Boylan,  4  Bias.  44ft. 

An  intending  purchaser  has  a  right  to  rely  on  the 
public  records,  and  a  record  showing  a  mortgage 
on  the  northeast  quarter  of  a  section  of  land  will 
not  be  notice  of  a  mortgage  on  the  northwest 
quarter.    White  v.  McGany,  2  FUpp.  STS. 

Under  a  statute  requiring  deeds  to  be  recorded 
within  three  months  mere  filing  them  for  record 
within  that  time  Is  not  sufficient;  they  must  be  ac- 
tually recorded  in  the  record  book.  Scott  v.  Doe. 
Hemp.  275. 
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recorded,  the  recorder  sball  iDdorse  thereon  the 
time  when  recorded »  and  the  number  or  letter 
and  page  of  the  book  in  which  the  same  is  re- 
corded?' Section  20  prescribes  the  penalty  for 
failing  to  record  when  fees  are  tendered.  6ec- 
tioD  21  provides  for  keeping  a  seal,  and  making 
copies  of  records.  Section  23  directs  the  turn- 
iDff  over  the  records  to  successor  in  office. 
"Sec.  23.  Each  auditor  shall,  upon  the  written 
demand  of  any  person,  make  out  a  statement 
Id  writing,  certified  under  his  hand  and  the 
seal  of  his  office,  of  all  mortgages,  Hens  and 
incumbrances  of  kind  of  record  in  his  office, 
in  relation  to  anv  real  or  personal  property,  in 
relation  to  which  the  demand  shall  be  made; 
and  if  said  statement  shall  be  incorrect,  he,  and 
the  sureties  upon  his  official  bond,  shall  be  lia- 
ble to  the  person  aggrieved  for  all  damages  sus- 
tained by  him  in  consequence  of  such  incorrect 
statement,  to  be  recovered  in  a  civil  action. 
Sec.  24.  Each  county  auditor  shall  keep  a  gen- 
eral index,  direct  apa  inverted.  The  index  di- 
rect shall  be  divided  into  seven  columns,  with 
heads  to  the  respective  columns,  as  follows: 


Time  of 
recep- 
tion. 

Gran- 
tor. 

Orantee. 

Nature 
of  in. 
stru- 

ment. 

VoL 
and 
pa«e 

where 
re- 

cordM 

1 

De- 
Bcrlp- 

Uon 

of 
prop- 
erty. 

*'He  shall  correctly  enter  into  such  index  every 
instrument  concerning  or  affecting  real  estate, 
the  names  of  the  grantors  being  in  alphabetical 
order.  The  inverted  index  shall  be  divided  in- 
to seven  columns  precisely  similar,  ooly  that 
the  names  of  the  grantees  shall  be  alphabetical- 
ly arranged,  and  occupy  the  second  column. 
Sec.  25.  Whenever  9,nj  mortgage,  bond,  lien 
or  instrument  incumberins:  real  estate  has  been 
satisfied,  released  or  discharged  from  record, 
whether  by  written  release  across  the  record, 
or  upon  the  margin  thereof,  or  bv  the  recording 
of  an  instrument  of  release,  or  acknowledgment 
of  satisfaction,  the  auditor  shall  immediately 
note  in  both  the  indices,  in  the  column  headed 
'Remarks/  opposite  to  the  appropriate  entry, 
that  such  instrument,  lien  or  incumbrance  has 
been  satisfied."  These  different  sections  were 
not  only  all  passed  at  the  same  session  of  the 
Legislature,  but  are  all  incorporated  in  one 
Act,  and  must  therefore  be  construed  togeth- 
er; and,  construing  them  as  a  whole,  we  con- 
clude that  sections  18.  19  and  24  intended  to 
provide  a  system  for  the  reffislration  of  deeds 
and  other  instruments  affecting  real  estate,  the 
compliance  with  which  would  be  constructive 
notice  to  strangers.  The  Act  points  out  sever- 
al successive  steps  to  be  taken  by  the  auditor, 
when  the  instrument  comes  into  bis  possession, 
before  his  duty  with  reference  to  it  is  accom- 
plished: (1)  he  must  file  it  for  record,  noting 
the  time  when  it  was  presented  for  record;  (2) 
record  it  in  a  fair,  legible  hand,  in  a  book  pro- 
vided by  the  county  for  that  purpose;  (8)  cor- 
rectly enter  it  into  an  index  book  provided  for 
that  purpose,  showing  the  time  of  reception, 
names  of  the  grantor  and  grantee,  nature  of  the 
instrument,  volume  and  page  where  recorded 
asd  description  of  the  property;  and  all  three 
of  these  successive  steps  must  be  taken  before 
the  record  is  complete.  The  other  sections 
which  we  have  quoted  are  simply  directory  to 
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the  auditor,  or  affect,  simply,  the  auditor,  and 
the  person  with  whom  he  is  dealing;  but  the 
three  requirements  specified  above  are  for  the 
direct  and  only  purpose  of  giving  notice  to  the 
public.  They  are  vital  provisions,  essential  to 
constitute  constructive  notice.  The  appellee's 
counsel  cites  section  4  of  the  Act  of  November 
9,  1877,  which  is  as  follows:  "All  deeds  and 
mortgages  shall  be  recorded  in  the  office  of  the 
county  auditor  of  the  county  where  the  land  is 
situated,  and  shall  be  valid,  as  against  bona 
fide  purchasers,  from  the  date  of  their  filing  or 
recording  in  said  office,  and  when  so  filed  or 
recorded  shall  be  notice  to  all  the  world ;"  and 
argues  from  that  that  legal  notice  is  given 
simply  by  filing  the  deed  with  the  county  audi- 
tor, and  that  no  other  notice  is  necessary.  If 
that  view  could  be  entertained,  it  would  prac- 
tically render  the  provision,  in  regard  to  record- 
ing, a  nullity;  for  the  notice  would  be  complete 


when  the  instrument  was  filed,  and  no  man 
would  go  to  the  unnecessary  expense  of  re- 
cordinff,  and  the  record  would  soon  become  a 
voluminous  and  unapproachable  mass  of  loose 
papers.  There  was  evidently  no  such  contem- 
plation by  the  statutes.  The  auditor  has 
twenty  days  within  which  to  record  the  deed 
after  it  is  filed,  and  it  is  the  evident  meaning 
of  the  law  that  it  would  be  notice  by  virtue  or 
the  filing  only  during  the  interim  of  twenty 
days,  at  the  expiration  of  which  time  it  is  pre- 
sumed to  be  recorded,  and  the  deed  can  be 
withdrawn,  when  the  record  becomes  the  no- 
tice. Or,  as  is  more  elegantly  stated  by  Judoe 
Dillon,  in  Barney  v.  McCarty,  15  Iowa,  519,  in 
construing  a  similar  statute:  "As  the  filing  ia 
but  one  step  in  a  series  of  steps,  this  language 
presupposes,  and  is  in  fact  based  upon  the 
assumption,  that  the  other,  and,  in  the  order  of 
thne,  the  subsequent,  requirements  of  the  law 
will  be  observea."  The  Iowa  Statute  was  sub- 
stantially as  ours,  except  that  the  recorder  was 
required  to  keep  a  "fair  book."  in  which  he 
entered  every  oeed,  giving  date,  i)arties  and 
description  of  land,  in  addition  to  an  index 
with  about  the  same  requirements  as  ours.  So 
that  there  was  really  more  chance  for  an  inno- 
cent purchaser  to  be  put  on  his  guard,  under 
their  Registration  Laws,  in  the  absence  of  the 
index,  than  under  ours;  and  yet  the  supreme 
court  of  that  State  has  uniformly  hela  that 
the  index  was  necessary  to  give  construct- 
ive notice.  We  are  strengthened  in  our  opin- 
ion that  the  index  is  an  essential  part  of  the 
record  necessarv  to  give  notice  bv  the  provis- 
ions of  section  25,  which  require  that  the  satis- 
faction of  instruments  affecting  real  estate  shall 
be  noted  in  the  index.  The  Legislature,  recog- 
nizing the  importance  of  the  index,  and  the 
universal  custom  of  depending  upon  the  index, 
in  searching  the  record,  required  that  every 
step  taken,  both  as  to  conveying,  incumbering 
ana  releasing  real  estate,  should  be  made  to  ap- 
pear briefly  on  the  index.  It  is  asserted  by 
plaintiffs  "  that  the  general  construction  placed 
upon  statutes  similar  to  ours  is  that  the  index 
constitutes  no  part  of  the  record,  and  that  a 
grantee  cannot  suffer  from  any  error  or  omis- 
sion in  it; "  and,  in  defense  of  this  proposition, 
cites:  Mu^gnyce  v.  B&nser,  5  Or.  818;  Bishop 
V.  Schneider,  46  Mo.  472;  Chatham  v.  Brad- 
ford, 50  Ga.  827;  Curtis  v.  Lyman,  24  Vt.  888, 
and  Devlin,  Deeds,  §^  696-697. 
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Id  the  first  case  cited  {Musgrove  ▼.  BonMr) 
the  court  decided:  ^r$t,  that  a  deed,  which 
had  been  acknowleaged  in  Washington  Terri- 
tory by  an  otilcer,  other  than  a  commissioner 
of  deeds  for  Oregon,  where  the  deed  did  not 
have  the  certificate  of  a  certifying  officer 
of  a  court  of  record  ander  seal  that  the  ac- 
knowledging officer  was  such  officer  as  he 
represent  himself  to  be  at  the  time  of 
said  acknowledgment,  was  not  entitled  to 
record  under  the  Statute,  and  therefore  did 
not  give  notice;  second^  that  the  Recording 
Acts  of  Oregon  only  protect  persons  who  act 
in  good  faith;  and,  third,  cited  a  case  of  Hast- 
ings V.  CuUer,  24  N.  H.  481,  holding  that, 
where  a  defective  deed  had  been  recorded,  while 
it  did  not  operate  as  constructive  notice  of  the 
conveyance  it  might  operate  as  actual  notice, 
and  the  court, in  the  case  above  cited,said :  '  'But 
if.  bv  means  of  that  registration  of  the  defect- 
ive deed,  the  defendants  had  actual  notice  of 
the  plaintiff's  title,  they  are  charged  with  the 
notice.  When  the  defendants  found  the  copy 
of  the  plaintiff's  deed  on  record  thev  must  have 
understood  that  the  intended  recora  was  to  giye 
information  that  such  a  deed  had  been  made, 
and  that  plaintiff  claimed  the  land  under  it. 
This  must  be  regarded  as  actual  notice,  such 
as  every  reasonable  and  honest  man  would  feel 
bound  to  act  on."  There  is  no  suggestion  of 
an  index  in  the  case;  but  it  is  plain  that  on  the 
other  proposition,  which  we  have  already  con- 
sidered, the  plaintiff's  case  does  not  fall  within 
the  reason  upon  which  this  conclusion  is  based. 
In  that  case,  it  might  be  urged  with  some  de- 
gree of  justice,  that  there  was  enough  revealed 
by  the  record  to  put  the  purchaser  on  his 
guard,  and,  once  being  notified  of  the  convey- 
ance, it  would  be  his  duty  to  investigate;  and 
if,  from  such  investigation,  the  will  of  the 
ffrantor  could  be  gathered,  he  would  not  be  an 
innocent  purchaser  if  be  purchased  contrary  to 
such  revealed  will.  But,  in  the  case  at  bar, 
the  very  instrument  by  which  this  notice  is 
given  is  wanting,  and  the  avenues  of  knowl- 
edge are  closed  up. 

In  Bishop  ▼.  Schneider,  the  court  holds  that 
the  index  is  no  part  of  the  record,  asserting 
that  the  proper  office  of  the  index  is  what  its 
name  imports,  to  point  out  the  record;  "  that 
the  grantee  has  no  control  over  the  official  acts 
of  the  recorder,  and,  when  he  delivers  his  deed 
to  the  officer,  he  has  performed  all  the  duty 
within  his  power."  But  the  court  states  that 
this  decision  is  based  alone  on  the  construc- 
tion of  the  statutes  of  that  State,  and  they  are 
materially  different  from  ours,  both  with  re- 
sard  to  the  definiteness  of  the  index  concerning 
deeds,  and  the  absence  of  the  requirements  to 
note  the  satisfaction  of  mortgages,  and  other 
instruments  affecting  real  estate,  in  the  index. 
Altogether  their  statute  does  not  make  the  in- 
dex so  important  a  part  of  the  system  of  regis- 
tration as  ours  does.  Their  statute  sJso  pro- 
vides that,  when  an  instrument  is  filed  with 
the  recorder,  it  shall  be  considered  as  recorded 
from  the  time  it  is  delivered.  The  opinion  in 
this  case  quotes  approvingly  the  case  of  Sa^er 
V.  Adams,  8  Vt.  172.  There,  the  town  clerk 
copied  a  deed,  delivered  to  him  for  record,  on 
a  book  which  had  ceased  to  be  a  book  for  re- 
cording for  a  number  of  years,  and,  for  the 

"oose  of  concealment  and  fraud,  did  not  in- 
R.  A. 


sert  the  names  in  the  index  or  alphabet.  It  was 
held  that  the  deed  was  not  recorded,  and  was 
not  notice  to  after-purchasers.  This  is  in- 
dorsed by  the  Missouri  case,  on  account  of  the 
fraud  that  was  perpetrated.  But  it  seems  to  us 
that  it  makes  little  difference,  so  far  as  the  equi- 
ties of  the  innocent  purchaser  ai%  concerned^ 
whether  the  obscurit;^  of  the  record  was  the  re- 
sult of  fraud  or  negligence  on  the  part  of  the 
recorder.  Certainly  there  is  no  logical  basis 
for  such  a  discrimination.  The  rights  of  the 
purchaser  must  depend  upon  something  more 
tangible,  and  more  easilv  ascertained,  than  the 
motive  of  the  officer.  Evidently,  the  idea  up- 
on which  the  decision  in  this  case  was  based 
was  that  the  searcher  of  title  had  been  misled 
by  the  state  of  the  record.  But,  as  a  practical 
fact,  he  would  have  been  no  more  liable  to 
have  been  misled  by  reason  of  the  deed  being 
recorded  in  an  unused  book  than  if  it  had  been 
recorded  in  the  proper  book,  and  not  indexed. 
The  recording  in  the  unused  book  was  an  un- 
necessary act  of  caution  on  the  part  of  the  re- 
corder in  his  attempt  to  deceive. 

In  Chatham  v.  Bradford,  50  Oa.  827,  while 
the  court,  to  a  certain  extent,  argues  the  gen? 
eral  proposition,  insisting  that  an  index  is  only 
a  means  of  access  to  the  record,  and  that  ease 
of  access  is  wholly  a  question  of  degree,  it  says 
"that  many  of  the  records  of  that  State  have 
no  index;  that  their  Acts  for  the  recording  of 
deeds  do  not  any  of  them  require  the  clerk  to 
keep  an  index;"  and  states,  in  conclusion,  that 
they  put  their  dedsion  mainly  on  their  own 
statutes,  and  on  the  condition  of  the  records 
and  the  uniform  practice  of  that  State.  They 
also  approvingly  cite  Saioyer  v.  Adams, 

Curtis  V.  Lyman,  24  Vt.  888.  cited  by  plain- 
tiff  on  this  point,  we  have  been  unable  to  ob- 
tain; but,  from  reference  to  it  in  other  cases» 
we  conclude  that  their  statute  is  different  from 
ours  in  reference  to  indexing.  Considering  the 
difference  in  the  statutes,  we  think  that  none 
of  the  cases  cited  are  directly  in  point.  While 
it  is  true  that  Deylin,  in  his  work  on  Deeda 
(sec.  696),  seems  to  imply  that  an  index  is  not 
necessary  to  give  constructive  notice,  yet  he 
evidently  bases  the  idea  not  so  much  on  the 
theory  that  the  index  is  not  a  part  of  the  rec- 
ord, as  from  his  general  conclusion  that  the 
obligation  of  the  grantee,  as  to  notice,  ceases 
when  he  has  filed  his  deed  for  record.  And  he 
qualifies  this  general  statement  by  saying, 
'^Unless  the  language  of  the  statute  necessarily 
leads  to  a  different  conclusion,"  a  qualification^ 
it  seems  to  us,  which  renders  meaningless  the 
general  statement;  for,  as  constructive  notice  is 
purely  statutory,  it  must  necessarily  follow  that 
It  is  the  "hmguage  of  the  Statute"  that  leads  to 
one  or  the  other  of  the  conclusions.  He  cites 
Barney  v.  Little,  15  Iowa,  527.  but  says  that 
'*the  decision  in  that  case  was  founded  upon 
the  express  language  of  the  Statute  of  thtt 
State."  intimating  that,  in  a  consideration  of 
the  Statute/the  conclusion  of  the  court  waa 
correct;  and,  inasmuch  as  our  Statutes  make 
the  index  a  more  important  factor  in  the  system 
of  registration  than  does  the  Iowa  Statute,  we 
may  fairly  conclude  that,  under  a  statute  like 
ours,  this  learned  author  would  consider  the 
index  an  essential  part  of  the  record.  In- 
deed, upon  a  painstaking  investigation,  not 
only  of  all  the  cases  cited  by  the  plaintiff  ( ex- 
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oept  the  Yennont  case,  above  referred  to),  but 
of  many  oiheia,  we  have  been  unable  to  find  a 
case  reported  which  decides  that  an  index  is 
not  an  essential  part  of  the  record,  upon  a  stat- 
ute substantially  like  the  Refpstry  Laws  of 
1869.  It  is  true  that  in  numerous  cases  it  has 
been  decided  that,  where  an  instrument  aifect- 
ing  realty  was  not  indexed,  as  required  by  law, 
the  title  of  the  grantee  should  not  be  disturbed. 
The  greater  part '  of  such  decisions,  however, 
will  be  found,  on  examination,  not  to  be  based 
on  the  theory  that  the  index  Is  not  a  part 
of  the  record,  but  upon  the  broad  principle  that 
the  recording  officer  is  the  agent  of  the  subse- 
quent purchaser,  and  that  the  grantee  is  ac- 
quitted, when  he  places  his  deed  for  record  in 
the  hands  of  the  proper  officer, — a  position 
which,  we  think,  is  untenable  for  the  reasons 
above  given.  It  is  urged  bv  the  court,  in 
ScheU  V.  Stein,  76  Pa.  898,  in  deciding  the  case 
adversely  to  the  interest  of  the  purchaser,  that 
the  provision  for  indexing  the  records  is  of 
comparatively  modem  origin,  and  that  such 
provisions  did  not  exist  in  the  early  Registry 
Laws.  This,  we  think,  is  a  good  argument ; 
bnt  the  application  by  the  learned  judge  was 
in  our  judgment  bad.  The  law  was,  no  doubt, 
suggested  by  the  necessity  of  some  such  pro- 
visions as  the  records  accumulated,  and,  at  the 
present  day,  considering  the  accumulations  of 
deeds,  mortgages  and  liens  of  all  kinds,  affect- 
ing real  estate,  and  the  rapiditv  with  which 
titles  are  changing  every  day,  it  we  give  the 
effect  of  constructive  notice  to  the  record  at  all. 
the  only  practical  way  by  which  the  public 
can  obtain  the  benefit  of  that  notice  is  through 
the  medium  of  the  index.  Laws  are  enacted 
for  the  benefit  of  the  citizen,  not  only  in  theory, 
but  in  practice.  They  are  not  intended  as  pit- 
falls for  the  feet  of  the  unwary.    The  State 


provides  in  express  terms  for  the  keeping  of 
this  index;  and  its  mandate  to  the  auditor  is  to 
enter  in  said  index,  in  alphabetical  order,  the 
names  of  the  grantors  and  grantees.  This  law 
the  citizen  is  aware  of.  He  has  a  right  to  pre- 
sume that  the  law  has  been  obeyed.  If  there 
was  no  such  law,  and  he  had  abundance  of 
time,  and  untold  patience,  he  might  devote 
himself  to  the  task  of  examining  the  vast  ac- 
cumulations of  records,  page  by  page;  but  with 
the  law  in  effect,  and  the  universalcustom  rec- 
ognized, of  examining  the  record  through  the 
index,  if  the  instrument  is  not  indexed,  the  law, 
instead  of  aiding  and  protecting  the  citizen,  be- 
comes a  delusion  and  a  snare,  and  a  ready 
vehicle  for  collusion  and  fraud.  It  would  fcic 
a  i>olicy  worthy  of  the  consideration  of  the 
ancient  tyrant,  who  wrote  his  laws  in  small 
characters,  and  posted  them  so  high  that  his 
subjects  could  not  read  them,  while  at  the  same 
time  he  held  them  accountable  for  their  strict 
observance.  In  this  connection,  we  cannot  re- 
frain from  quoting  the  language  of  the  court, 
in  Barney  v.  MeCarty,  that  "a  deed  might  as 
well  be  buried  in  the  earth  as  in  a  mass  of  rec- 
ords, without  a  clue  to  its  whereabouts." 

In  Speer  v.  Etarut,  47  Pa.  141,  the  court  says: 
"As  a  guide  to  inquirers,  the  index  is  an  indis- 
pensable part  of  tbe  record,  and,  without  it, 
the  record  affects  no  party  without  notice." 
This,  we  think,  is  the  better  view  of  the  hiw. 
In  this  case,  there  is  no  question  of  actual  no- 
tice, and  applying  the  law,  as  we  have  found 
it  to  be,  to  the  case  at  bar,  it  follows  that  the 
judgment  of  the  lower  court  must  be  reversed. 

The  case  is  remanded  to  the  lower  court, 
with  instructions  to  reter^e  the  judgment. 

Petition  for  rehearing  denied. 
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John  C.  PERRY 


Anna  M.  JENSEN,  Admx.,  etc.,  of  Cari  L. 
Jensen,  Deceased,  Appt, 
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1.  One  who  has  been  in  tbe  advertislnff 
bnatneae  more  than  twenty  years  and  has  dis- 
tributed pamphlets  and  samples,  including  some 
of  a  medical  nature,  for  various  business  establish- 
ments in  several  large  cities  and  in  different 
States,  Is  competent  to  testify  whether  or  not 
431,000  samples  of  a  medicine  for  dyspepsia  was  a 
reasonablo  number  to  be  furnished  to  an  adver- 
tising agent  In  one  year  for  his  distribution.  So 
also  is  a  witness  who  for  several  years  has  been 
manager  of  companies  which  dealt  in  infants^ 
food  and  pepsin  preparations,  and  which  he  says 
have  distributed  many  samples  and  at  least  a  half 
million  circulars  throughout  the  United  States  in 
different  locahties. 

2.  An  experienced  adTertiser  and  die- 


trilnitor  of  Munplesis  competent  to  testify 
that  distribution  of  samples  of  a  medicine  for 
dyspepsia  through  a  district  telegraph  company 
is  not  a  proper  method  of  distribution  by  an  agent 
to  whom  samples  are  furnished  and  whose  con- 
tract requires  him  to  use  '^his  best  reasonable  en- 
deavors to  introduce  and  sell  the  medicine.^* 
8*  ToproTethataoontracttodietrilmte 
■amplee  of  medicine  tor  adirertliing^ 
pnrpoeea  was  not  performed,  a  witness  may 
testify  that  he  made  an  investigation  in  tbe  city 
to  which  tbe  contract  related  at  the  time  it  is  al- 
leged to  have  been  performed  and  could  find  no 
samples.  But  evidence  of  his  complaints  to  the 
employer  Is  incompetent. 

(May  4,  18D1.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  8,  for 
Philadelphia  County  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  an 
alleged  breach  oy  defendant's  testator  of  a  con- 


NOTK.— JStiTideTice;  expert  Uftinumy. 

It  is  difficult  to  lay  down  any  rule  In  respect  to 
the  amount  of  knowledge  a  witness  must  possess; 
and  the  determination  of  this  matter  rests  largely 
13  L.  R.  A. 


in  the  discretion  of  the  trial  court.  Montana  R. 
Co.  V.  Warren,  137  U.  S.  848,  84  L.  ed.  688;  Still- 
well  ft  B.  Mfg.  Co.  V.  Phelps,  130  U.  S.  6S90, 82  L.  ed. 
1085;  Lawrence  v.  Boston,  119  Mass.  126;  Chandler  v. 
Jamaica  Pond  Aqueduct  Corp.  125  Mass.  544. 
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tract  haying  for  Its  object  the  introduction  and 
sale  of  a  medicine  manufactured  by  defend- 
ant's testator.    Beversed. 

By  the  contract  Jensen  appointed  Perry  bis 
sole  and  exclusive  agent  for  the  sale  of  an  ar- 
ticle manufactured  bv  him  known  as  Crystal 
Pepsin  on  the  condition  that  Perry  should  use 
his  "best  reasonable  endeavors  to  introduce 
and  sell  the  same,"  and  should  devote  his  en- 
tire time  and  attention  to  that  purpose. 

In  consideration  of  Perry's  services,  and  the 
payment  by  him  of  the  costs  of  introducing 
and  selling  the  article  he  was  to  have  a  com- 
mission of  one  third  of  95  per  cent  of  the  gross 
receipts. 

Jensen  agreed  to  supply  Perrr  with  sufScient 
samples  of  the  article,  and  printed  matter  in 
the  nature  of  advertisements  relating  thereto, 
as  the  same  might  be  called  for  by  Perry. 

Jensen  reserved  the  right  to  terminate  the 
contract  in  case  the  sales  during  the  first  year 
did  not  amount  to  at  least  500  gross  of  packages, 
and  in  each  subsequent  year  during  the  con- 
tinuation of  the  contract  to  at  least  1,000  gross 

The  totid  sales  during  the  first  year  amounted 
to  only  154  gross  and  Jensen  terminated  the  con- 
tract and  appointed  other  agents. 

During  the  first  four  months  of  the  year  Jen- 
sen furnished  to  Perry  about  481,000  samples, 
and  then  refused  to  furnish  any  more  for  the 
reason  that  that  was  enough  for  the  year.  On 
the  other  hand,  there  was  evidence  tending  to 
show  that  Perry  intended  to  use  1,200,000 
samples  in  the  first  yearns  work. 

At  the  trial  defendant  ofl'ered  to  prove  that 
at  the  time  the  distribution  of  samples  was  al- 
leged to  have  been  made  in  Philaaelphia  wit- 
ness made  an  investigation  but  could  find  no 
samples,  and  that  he  went  t6  Dr.  Jensen  and 
complained  that  the  work  was  not  beinf  done. 
The  action  of  the  court  in  overruling  this  offer 
became  the  subject  of  the  second  assignment 
of  error. 

The  other  facts  sufficiently  appear  in  the 
opinion. 

Mr.  William  F.  Johnson  for  appellant 

Mr,  William  S.  Steug^er  for  appellee. 

Green,  J,  .delivered  the  opinion  of  the  court: 
When  this  case  was  here  before  (126  Pa.  495), 
we  held  that  it  was  error  to  reject  proof  that 
the  quantity  of  samples  furnished  by  Jen- 
sen, prior  to  the  demand  in  August,  1886,  was 
more  than  reasonably  sufficient  for  the  whole 
year's  operations.  We  further  said  that  "the 
agent  ma^  demand  what  is  fairly  and  reasona- 
blv  sufficient  for  the  purposes  of  his  under- 
taking and  no  more.  .  .  .  What  is  a  reasona- 
ble quantity  of  samples  for  the  purposes  of 
the  contract  is,  if  the  parties  cannot  agree 
about  it,  a  question  of  fact  to  be  settled  by  a 
jury."  Of  course  such  a  question  would  have 
to  be  determined  by  testimony,  and  the  testi- 
mony of  persons  acquainted  with  the  business 
of  distributing  samples  of  goods  of  this  class 
would  be  essential  to  the  proper  information  of 
the  jury.  In  point  of  fact  such  testimony  was 
delivered  on  the  trial,  but  some  of  that  which 
was  offered  by  the  defendant  was  rejected,  and 
of  this  complaint  is  made  more  especially  in  the 
third  and  fourth  assisiiments  of  error.  To  the 
witness  Lovey  the  defendant  put  the  fbllowing 


question:  Q,  Is  or  is  not  481.000  samples  of 
medicine  like  this  for  the  cure  of  dyspepsia, 
a  reasonable  or  unreasonable  number  for  dis- 
tribution in  any  one  year?  This  was  objected 
to,  but  no  ground  of  objection  stated,  and  ob- 
jection sustained,  but  for  what  reason  is  not 
stated.  If  the  witness  was  incompetent  be- 
cause he  had  not  shown  sufficient  experience 
to  be  able  to  testify,  his  rejection  was  proper, 
but  if  that  does  not  appear  the  question  should 
have  been  admitted.  Upon  turning  to  his  pre- 
liminary testimony  on  the  subiect  of  his  com- 
petency, we  find  that  he  testified  he  had  been 
in  the  advertising  busineiiS  since  1865,  that  he 
had  experience  in  the  distribution  of  pamphlets 
and  medical  articles  for  general  consumption, 
that  he  had  distributed  pamphlets  for  Dr. 
Palen,  Starkey  &  Palen,  for  the  Real  Estate 
Investment  Company,  and  all  of  Mr.  (Good- 
man's publications;  that  his  experience  as  a  dis- 
tributor had  extended  beyond  Philadelphia,  and 
that  he  had  distributed  samples  and  pamphlets 
in  Chicago.  Baltimore  and  in  Ohio.  We  can- 
not say  of  such  a  witness  that  he  was  entirely 
incompetent  to  testify  in  answer  to  the  ques- 
tion propounded.  Possibly  his  experience  was 
not  as  great,  or  his  judgment  as  good,  as  that 
of  other  witnesses  having  a  larger  experience, 
but  that  would  be  a  matter  to  be  determined  bv 
the  jury  after  his  testimony  was  heard,  ue 
would  not  be  incompetent  l)ecause  he  did  have 
experience  in  the  matter  of  advertising  medical 
articles,  and  in  the  distribution  of  samples  and 
pamphlets  relating  to  them.  We  think  it  was 
error,  therefore,  to  reject  the  question  al- 
together. 

And  so,  also,  as  to  the  fourth  assignment. 
The  witness  Herbert  L.  Ford  testified  that  he 
had  had  experience  in  putting  out  articles  for 
general  and  special  consumption  l^  sample, 
advertising  and  otherwise.  He  said,  further: 
"About  January  1, 1886,  I  was  retained  as  gen- 
eral manager  of  the  New  York  &  Chicago 
Chemical  Company.  During  the  succeeding 
year  the  article  of  infants'  food  was  brought  to 
my  attention  and  a  copartnership  formed  to 
place  it  on  the  market.  In  the  pepsin  business 
we  did  alaree  amount  of  sampline  In  the  trade 
among  the  druggists.  In  the  food  business  we 
made  distribution  of  sample  packages  from 
bouse  to  house,  worked  through  the  mail  and 
by  other  methods.  .  .  .  We  sent  circulars  and 
have  distributed  samples,  attended  public  ex- 
hibitions and  made  displavs  of  preparations, 
and  had  contests  to  show  their  efficiency.  .  .  . 
We  have  distributed.  I  should  suppose,  at 
least  a  half  million  circulars  throughout  the 
United  States  from  first  to  last."  In  reply  to 
questions  by  the  court  the  witness  said  he  had 
not  distributed  from  house  to  house  all  over 
the  United  States,  but  he  had  distributed 
throughout  the  United  States,  not  by  uni- 
versal sampling  but  in  localities,  that  he  was 
interested  both  in  the  food  and  pepsin  prepara- 
tions, and  that  the  pepsin  was  delivered  to  the 
druggists,  and  the  lood  to  the  trade  and  in 
localities.  The  learned  court  below  thought  the 
witness  had  not  sufficient  knowledge  to  testify 
as  an  expert,  in  reply  to  the  question  as  to  the 
sufficiency  of  431,000  samples  of  an  article  like 
Jensen's  Pepsin  Tablets,  as  a  reasonable  quan- 
tity for  distnbution  in  any  one  year,and  rejected 
him  as  a  witness.    We  think  the  witness  was 
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competent,  and  that  the  objection  of  want  of 
sufficient  experience  or  knowledge  would  go  to 
tbe  eifect  oi  hiB  testimony  and  not  its  com- 
petency. We  sustain  the  third  and  fourth  as- 
signments. 

The  plaintiff  had  proved  that  he  did  a  large 
nart  of  his  distribution  through  the  Amerion 
District  Telegraph  Company.  The  defendant 
disputed  the  efficiency  of  that  mode  of  distribu- 
tion and  offered  to  sustain  his  contention  by  the 
testimony  of  witness  Gk>odman,  who  had  testi- 
fied to  his  experience  as  an  advertiser  and  dis- 
tritrator,  and  to  his  acquaintance  with  the 
methods  pursued  by  the  company  in  question. 
His  testimony  was  rejected.  It  could  hardly 
have  been  for  lack  of  knowledge  and  experi- 
ence, and  as  the  offer  was  to  prove  that  that 
method  of  distribution  was  not  the  best  reasona- 
ble endeavor  of  the  plaintiff  to  make  distribu- 
tion, it  could  not  be  said  that  the  offer  was 
irrelevant.  By  the  terms  of  the  contract  Perry 
was  to  use  his  '^best  reasonable  endeavors  to 
introduce  and  sell"  the  Pepsin  throughout  the 
United  States  and  to  devote  his  entire  time  and 
attention  to  that  purpose.  His  methods  of  dis- 
tribution, ttierefore,  were  directly  in  issue  and 
were  liable  to  be  impeached  by  the  defendant 
if  that  could  be  done.  We  think  the  witness 
had  sufficient  knowledge  and  experience  from 
which  to  testify  on  this  subject,  and  that  it  was 
error  to  reject  the  question  propounded  under 
the  first  assignment. 

We  think  the  offer  covered  by  the  second  as- 
signment should  have  been  received,  as  its  ten- 
dency was  to  show  that  whatever  methods  of 
distribution  were  adopted  by  the  plaintiff,  they 
were  not  efficient  so  far  as  the  City  of  Phila- 
delphia was  concerned.  The  complaint  of  the 
witness  to  Dr.  Jensen,  however,  would  not  be 
competent,  and  that  part  of  the  offer  should  be 
reiected. 

The  second  assignment  is  sustained  except 
us  to  the  communication  to  Dr.  Jensen. 

The  fifth  assignment  is  not  sustained.  The 
question  of  Brill's  competency  and  reliability 
as  a  pepsin  maker  is  not  involved  in  this  con- 
troversy and  it  is  therefore  irrelevant. 

The  sixth  assignment  is  not  sustained  be- 
cause the  learned  court  below,  in  other  parts 
of  the  charge,  correctly  said  to  the  jury  that  If 
the  plaintiff's  demaod  for  more  samples  was 
unreasonable  and  oppressive  upon  the  defend- 
ant, he  could  not  recover  merely  because  the 
defendant  refused  compliance  with  such  a  de- 
mand, and  the  number  already  furnished, 
400.000  and  upwards,  was  stated  in  the  charge. 
Whatever  was  demanded  beyond  that  was  left 
to  the  jury,  as  being  within  their  province  to 
determine,  in  support  of  the  allegation  that  the 
number  demanded  was  unreasonable. 

There  was  some  evidence  in  the  case  as  to 
the  reasonableness  of  a  demand  for  1,300.000, 
and  the  court  simply  said  in  this  part  oi  the 
charge,  that  the  jury  must  determine  whether 
anch  a  number  would  be  unreasonable,  it  is 
true  it  does  not  appear  that  such  a  number  was 
specifically  demanded  by  the  plaintiff,  but  he 
did  call  for  several  hundred  thousand  more 
than  the  481,000  already  delivered,  in  his  le^ 
ter  of  August  8,  1886. 

We  are  obliged  to  sustain  the  seventh  assi^- 
ment  because,  literally,  the  contract  did  require 
that  in  addition  to  the  samples  Dr.  Jensen 

12  L.  a  A. 


should  furnish  "printed  matter  in  the  nature  of 
advertisements  relating  thereto."  and  that  was 
an  additional  expense  to  which  he  was  subject. 

A  similar  reason  requires  us  to  sustain  the 
eighth  assignment.  The  learned  court  was 
sightly  in  error  in  stating  Jensen's  testimony 
to  the  luiy.  His  testimony  as  actually  de- 
livered does  not  show  that  **he  said  to  Perry 
that  he  had  machinery  which  could  make 
25,000  a  week,"  but  9nrjr  that  he  ''could  con- 
struct nuichinery  to  make  86,000  samples  per 
week." 

As  this  discrepancy  might  be  material  with 
the  jury  in  con^dering  the  quantity  which  the 
defendant  was  reasonably  bound  to  furnish, 
we  cannot  say  it  was  harmless  to  the  defend- 
ant for  the  court  to  state  Jensen's  testimony  on 
the  subject  incorrectly  in  the  charge. 

The  ninth  assignment  is  not  sustained.  We 
are  not  referred,  by  the  appellant,  to  any  testi- 
mony tending  to  show  that  the  statement  of  the 
court  in  this  part  of  the  charge  was  incorrect, 
and  we  have  not  discovered  any. 

We  nee.no  error  in  the  answer  of  the  court 
to  the  defendant's  fourth  point  and  therefore 
dismiss  the  tenth  assignment.  It  would  not 
follow  that  the  verdict  should  be  for  the  de- 
fendant, if  the  plaintiff  was  ignorant  or  un- 
skilled in  the  business,  and  refused  to  take 
advice  from  others  having  a  knowledge  of  the 
business.  The  practical  question  for  the  jury 
was  whether  Perry  performed  his  part  of  the 
contract,  and  whether  he  did  or  not  was  to  be 
determined  by  the  jury,  and  so  the  court 
charged  in  answer  to  this  point.  The  same 
consKieration  is  applicable  to  the  defendant's 
fifth  point.  It  was  not  a  question  whether  the 
plaintiff  told  the  defendant  that  he  had  a  friend 
worth  a  million  who  would  go  in  with  him, 
and  that  no  such  person  did  go  in  with  him,  but 
whether  or  not  he  perform^  his  part  of  the 
contract.  The  considerations  which  pertain 
to  that  subject  were  fully  and  correctly  ex- 
pressed in  the  answers  of  the  court  to  the  ninth 
and  tenth  points  of  the  defendant  and  in  the 
general  charge.  The  eleventh  assignment  is 
not  sustained. 

There  was  no  error  in  the  answer  of  the 
court  to  the  defendant's  sixth  point  and  the 
twelfth  assignment  is  not  sustained. 

Judgment  revenedand  new  venire  atoarded. 


Sarah  N.  CANNELL 

Randolph  A.  SMITH.  Appt, 

(.—Pa ) 

1  •  Money  paid  to  a  broker  Ibr  effecttni^ 
the  sale  of  real  estate  in  ignorance  of  the 


Norm.— Agent  cannot  act  in  a  double  eapaeUy. 

An  agent  cannot  act  for  both  parties.  Cassard  v. 
Hinman.  6  Bosw.  8;  Claflln  v.  Farmers  &  Citizens^ 
Bank,  24  How.  Pr.  1:  Heed  v.  Norrls,  2  Myl.  ft  C.  861; 
Wright  V.  Dannah,  8  Campb.  208. 

It  is  against  publio  policy  for  an  agent  in  a  pri- 
vate transaction  to  represent  both  parties,  and 
without  the  consent  of  both  he  cannot  recover. 
Pennsylvania  R.  Ck>.  v.  Flanigan,  8  Cent;.  Rep.  WO, 
112  Pa.  668;  Flsk  v.  Wheeler  (Colo.)  2  Denver  I^egal 
News,  266;  Rice  v.  Davis  (Pa.)  26  W.  N.  C.  406. 
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fact  that  he  is  al80  the  agent  of  the  purchaser  may 
be  recovered  back,  even  if  the  sale  is  an  advan- 
tageous one. 
8«  It  is  t^gmAnmt  public  policy  for  one  to  act 
as  broker  for  both  parties  unless  that  fact  is  fully 
communicated  to  them. 

(AprU27,189L) 

APPEAL  by  defendani  from  a  judgrment  of 
the  court  of  Common  Pleas,  No.  2,  for 
Philadelphia  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  back  money  paid  de- 
fendant as  commissions  for  selling  reaJ  estate. 
Affirmed. 

Plaintiff  oTvned  an  estate  in  Philadelphia. 
Frank  H.  Massey  was  employed  by  Miss  Lou- 
isa Drexel  to  negotiate  for  the  purcnase  of  such 
estate.  Massey  employed  Smith  to  assist  him 
in  securing  the  property.  Smith  talked  with 
Mrs.  Cannell  and  offered  to  sell  the  place  for 
her,  be  to  have  one  half  of  all  he  could  obtain 
over  $80,000  for  it.  A  sale  was  subsequently 
effected  for  something  over  $90,000,  and  Mrs. 
Cannell  paid  Smith  $5,000  for  his  services. 

Subsequently  a  claim  was  made    by  Miss 


Drexel  to  recover  the  amount  of  this  commis- 
sion on  the  ground  that  Smith  had  been  guilty 
of  a  breach  of  trust  in  acting  for  the  other  side 
after  having  been  first  employed  by  her.  Thia 
was  settled  by  the  payment  to  her  of  $2,600. 

Smith  claimed  to  have  severed  his  connection 
with  tbe  Drexels  before  he  became  a^ent  for 
Mrs.  Cannell,  and  also  that  he  was  frightened 
into  making  tbe  payment  which  he  did  to  tbe 
Drexels,  in  support  of  which  he  offered  to  show 
at  the  trial  that  he  at  no  time  admitted  or  be- 
lieved that  he  was  under  any  legal  or  moral  ob- 
ligation to  pay  anything  to  the  Drexels.  and 
that  be  at  no  time  admitted  to  Massey  or  to 
anybody  that  he  had  not  carried  out  in  full  tbe 
agreement  he  made  with  Massey,  or  that  he 
was  under  any  legal  liability  to  pay  money  to 
Miss  Drexel.  The  rejection  of  these  offers  be- 
came the  subject  of  the  second  assignment  of 
error. 

Defendant  also  offered  to  show  by  Amos 
Shallcross  that  the  property  sold  for  from  $10,- 
000  to  $15,000  more  than  it  was  worth.  The 
rejection  of  this  offer  was  also  assigned  as  error. 

The  further  facts  sufficiently  appear  in  the 
opinion. 


An  agrent  who  is  relied  upon  to  exercise,  in  be- 
half of  his  principal,  his  skill,  knowledge  or  influ- 
ence will  not  be  permitted,  without  the  full  knowl- 
edge and  consent  of  his  principal,  to  undertake  to 
represent  the  other  party  also  Id  the  same  transac- 
tion. Mechem,  Agr.  8  66,  citing:  Raisin  v.  Clark,  41 
Md.  158;  Rice  v.  Wood,  118  Mass.  188;  Scribner  v. 
Collar.  40  Mich.  876;  Bell  v.  McConnell,  87  Ohio  St. 
896;  Lynch  v.  Fallon,  11 R.  1. 311;  Hinckley  v.  Arey. 
27  Me.  882;  Copeland  v.  Mercantile  Ins.  Co.  6  Pick. 
197;  Earnsworth  v.  Hemmer,  1  Allen,  494;  Walker 
V.  Oflffood,  96  Mass.  848;  New  York  Cent.  Ins.  Co.  v. 
National  P.  los.  Co.  14  N.  Y.  86;  Greenwood  v. 
Spring,  54  Barb.  876;  Pugsley  v.  Murray,  4  E.  D. 
Smith,  245;  Sumner  v.  Charlotte,  C.  &  A.  B.  Co.  78  N. 
C.  289;  Bverhart  v.  Searle,  71  Pa.  2Sli;  Meyer  v.  Han- 
chett,88Wi8.419,48  Wis.  246;  Shirland  v.  Monitor 
Iron  Works  Co.  41  Wis.  162;  Bray  v.  Morse,  Id.  848; 
Stewart  v.  Mather,  82  Wis.  844;  Famsworth  v. 
Brunquest.  86  Wis.  202.  See  note  to  Wilson  v. 
Brookshlre  (Ind.)  9  L.  R.  A.  796. 

Where  a  third  person,  by  surreptitiously  dealing 
with  the  agent  and  leading  him  astray  from  his 
duty,  has  secured  from  tbe  principal  contracts,  ob- 
ligations or  rights  in  action,  the  defrauded  princi- 
pal, if  he  acts  promptly  and  before  the  rights  of  in- 
nocent third  parties  have  Intervened,  is  entitled  to 
have  the  contracts,  obligations  or  rights  in  action 
rescinded  and  to  have  such  other  adequate  relief  as 
a  court  of  equity  may  deem  proper  under  the  cir- 
cumstances. Mechem,  Agr*  8  797,  citing  in  illustra- 
tion the  late  case  of  Panama  &  S.  P.  Teleg.  Co.  v. 
India  Rubber,  G.  P.  ft  T.  W.  Co.  L.  R.  10  Ch.  App. 
615, 14  Bng.  Rep.  768. 

Where  a  secret  gratuity  is  given  to  an  agent  with 
intent  to  influence  him  into  assenting  to  stipula- 
tions prejudicial  to  the  interesis  of  his  principal  the 
contract  is  voidable  at  the  option  of  the  principal. 
Smith  v.  Sorby,  L.  R.  8Q.  B.  Div.  662;  Harrington  v. 
Victoria  G.  D.  Co.  L.  R.  8  Q.  B.  Div.  649. 

Even  though  the  agent  was  not  in  fact  influenced 
against  the  interest  of  bis  principal,  the  contract 
is  corrupt.  See  BoUman  v.  Loomis.  41  Conn.  581; 
Miller  v.  Louisville  ft  N.  R.Co.  88  Ala.  274;  Hegen- 
myer  v.  Marks,  87  Minn.  6;  Potter^s  App.  6  New 
Eng.  Rep.  177,  66  Conn.  1;  Holcomb  v.  Wea\'er,  186 
Mass.  265:  Byrd  v.  Hughes,  84  IlL  174. 

If  the  contract  or  transaction  remains  executory 
the  principal  may  repudiate  it,  and  If  executed  in 
.whole  or  in  part  by  acting  promptly  before  the 
R.A. 


rights  of  third  parties  intervene  he  may  rescind 
and  recover  what  he  has  parted  with  under  it. 
Waasell  v.  Reardon,  11  Ark.  705;  Utlca  Ins.  Co.  v. 
Toledo  Ins.  Co.  17  Barb.  132;  Levy  v.  Loeb,86  N.  Y. 
865;  Fish  v.  Leser,  69  111.  894;  Greenwood  v.  Spring* 
64  Barb.  875;  Harrison  v.  McHenry,0  Ga.  164 :  Swit- 
zer  V.  Skiles,  8  HI.  629 ;  New  York  Cent.  Ins.  Co.  v. 
National  P.  Ins.  Co.  14  N.  Y.  85;  Mercantile  Mut. 
Ins.  Co.  V.  Hope  Ins.  Co.  8  Mo.  App.  408 :  Herman 
V.  Martineau,  1  Wis.  151. 

Agent  cannot  become  purchaser  of  the  mbject  of  his 
agency. 

An  agent  or  trustee  cannot  directly  or  indirectly^ 
become  the  purchaser  of  property  confided  to  his  < 
care.  Massie  v.  Watts,  10  U.  S.  6  Cranch,  148,  8  L. 
ed.  181 ;  Church  v.  Marine  Ins.  Co.  1  Mason,  841; 
Torrey  v.  Bank  of  Orleans,  0  Paige,  649, 662, 4  L.  ed. 
858,  850 ;  Stewart  v.  DufTy,  8  West  Rep.  38,  116  m. 
47;  Dobson  v.  Racey,  8  Sandf.  Ch.  60,  7  L.  ed.  TTD; 
Baker  v.  Whiting,  8  Sumn.  476 ;  Swltzer  v.  Skiles,  8 
III.  529.  ^^ 

If  an  agent  for  the  purpose  of  buying  property     I 
for  the  principal  buys  it  from  himself,  either  di-    I 
rectly  or  through  the  instrumentality  of  a  third    ) 
person,  the  sale  or  purchase  is  voidable;  it  will  al- 
ways be  set  aside  at  the  option  of  the  principal;  the 
amount  of  consideration,  the  absence  of  undue  ad- 
vantage and  other  similar  features  are  wholly  im- 
material; nothing  will  defeat  the  principalis  right 
of  remedy  except  his  own  confirmation  after  full 
knowledge  of  all  the  fticts.    Van  Bpps  v.  Van  Eppe, 
9  Paige,  287,  4  L.  ed.  682;  Carter  v.  Palmer,  8  Clark 
ft  F.  657, 11  Bligh,  N.  R.  897;  Cane  v.  Allen,  2  Dow. 
P.  C.  289.  294 ;  Reed  v.  Norris,  2  Myl.  ft  C.  881;  Hob- 
day  V.  Peters,  28  Beav.  849 ;  Neuendorf!  v.  World 
Mut.  L.  Ins.  Co.  69  N.  Y.  889;  Bain  v.  Brown,  56  N. 
Y.  285;  Taussig  v.  Hart,  48  N.  Y.  801;  Bennett  v. 
Austin,  81 N.  Y.  308 ;  Conkey  v.  Bond,  86  N.  Y.  427, 
84  Barb.  276 ;  Gardner  v.  Ogden,  22  N.  Y.  827;  Moore 
V.  Moore,  5  N.  Y.  256;  Dobson  v.  Racey,  8  N.  Y.  216: 
Orleans  Bank  v.  Torrey,  7  Hill,  260:  Torrey  r.  Bank 
of  Orleans,  9  Paige,  648,  662, 4  L.  ed.  868,  850;  Briden- 
becker  v.  Lowell,  82  Barb.  9;  Davoue  v.  Fanning,  S  ) 
Johns.  Ch.  262. 1 L.  ed.  865:  Huffhes  v.  Washington,  / 
72  HI.  84,  dted  In  8  Pom.  Eq.  Jur.  486.  w 

Persons  actingr  In  trust  relation  cannot  purchase 
trust  property.  See  notes  to  Manhattan  Cloak  ft  8. 
Co.  V.  Dodge  find.)  6  L.  R.  A.  869 ;  Tf\er  v.  Sanborn 
(I1L)4L.R.A.  218. 
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Jieisn.   Lincoln   I#.  Eyre   and    B.   F. 
Huffhes  for  appellant. 
Mr.tC.  Berkelej  Tarylbr  for  appellee. 

Per  Curiam : 

Tbe  defendant  was  a  real  estate  broker  and 
attempted  to  serve  two  masters.  There  is  higb 
autbority  for  sayioir  that  this  cannot  be  done. 
Matthew,  6: 24.  The  plaintiff  paid  him  a  com- 
mission of  $5,000  for  effecting  a  sale  of  certain 
real  estate  in  ignorance  of  the  fact  that  be  was 
also  the  broker  or  acent  of  the  purchaser. 
When  she  discovered  that  he  was  acting  in  this 
dual  character  she  brought  this  suit  in  tue  court 
below  to  recover  back  the  money  so  paid,  and 
succeeded.  We  have  no  doubt  of  the  right  to 
recover  money  paid  under  such  circumstances. 
It  is  against  public  policy  and  sound  morality 
for  a  man  to  act  as  broker  for  both  narties  un- 
less that  fact  is  fully  communicated  to  them. 
The  right  to  recover  being  established  this 
judgment  must  stand  unless  some  error  was 
committed  on  the  trial  below  by  which  the  de- 
fendant was  prejudiced.  A  careful  examina- 
tion of  the  record  fails  to  disclose  anv  such 
error.  The  court  was  not  asked  to  direct  a 
verdict  in  favor  of  the  defendant,  and  could 
not  properly  have  done  so  in  view  of  the  evi- 
dence.   This  disposes  of  the  first  assignment. 


The  second  is  without  merit.  The  payment 
of  the  $3,000  to  the  Drezels  was  a  fact  m  the 
case.  The  defendant's  belief  as  to  his  moral 
or  legal  liability  to  pay  this  money  was  not  im- 
portant, ^or  was  it  material  that  he  had 
never  made  any  admissions  **to  the  Masseysor 
anyone  else"  upon  this  subject.  The  testimonv 
of  the  witness  Sballcross  was  properly  rejected. 
Tbe  plaintiff's  right  to  recover  did  not  depend 
upon  the  character  of  the  sale,  whether  advan- 
tageous or  otherwise.  It  rested  upon  the  higher 
ground  of  public  policy.  Bcerhart  v.  Searle, 
71  Pa.  256. 

The  instructions  complained  of  in  the  fourth 
and  fifth  assignments  are  free  from  error.  The 
learned  judge  fairly  submitted  to  the  jury  the 
question  of  plaintiff's  knowledge  of  the  defend- 
ant's dual  character.  There  was  abundant  evi- 
dence of  her  ignorance  upon  this  point  to  go  to 
the  jury.  She  testified  distiifctly  that  the  de- 
fendant told  her  he  was  acting  for  her  and  for 
her  alone.  The  defendant  did  not  deny  that 
he  had  been  employed  bv  the  purchasers.  His 
contention. was  that  he  had  ceased  to  act  for 
them  before  he  entered  the  service  of  the  plain- 
tiff. This  was  a  question  of  fact  for  tbe  jury, 
and,  unfortunately  for  the  defendant,  they  did 
not  take  his  view  of  it. 

Judgment  affirmed. 


GEORGIA  SUPREME  COURT. 


Samuel  FAREAS,  Piff.  in  Err., 

V, 

Bartow  POWELL. 


(....Qa.. 


.) 


1.  One  who  hires  a  h<iree  to  g^  to  a  cer- 
tain point  ha«  no  ri^ht  without  the  oonsent  of 
the  owner  to  go  with  tbe  horaelwyond  that  point, 
unless  forced  to  do  so  by  drcumstanoeB  which  he 
cannot  controL 

2.  Riding  a  hired  h<M-ee  a  Ibw  mllee 
beyond  the  point  to  which  he  was  hired  to  go 


will  not  make  the  hirer  liable  for  loss  of  the  horse, 
where,  after  returning  from  tbe  extra  trip,  he 
fell  on  the  homeward  road  and  died  a  day  or  two 
afterwards,  unless  the  extra  ride  caused  or  mate- 
rially contributed  to  this  result. 

(March  18,  im.) 

ERROR  to  the  Superior  Court  for  Dougherty 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  com- 
pensation for  the  loss  of  plaintiff's  horse,  which 
died  while  in  defendant's  possession  under  a 
contract  of  bailment.    Beveraed, 


"Sorm.^BcMment:  letting  of  hone  for  hire. 

A  bailment  takes  place  when  any  article  of  per- 
sonalty is  put  by  the  owner  into  the  bands  of 
another  for  a  special  purpose,  to  be  returned  to  the 
owner  or  to  a  third  person  when  the  object  of  the 
trust  is  accomplished.  State  v.  Chew  Muck  You 
(Or.)  Deo.  18, 1800,  citing  Krause  v.  Com.  98  Pa.  418; 
Bishop,  Stat.  O.  I  408. 

In  every  bailment  of  letUnff  for  hire,  a  price  or 
compensation  for  the  hire  is  essential.  The  amount 
may  not  be  stipulated,  but  the  contract  must  con- 
template payment.  Herryford  v.  Davis,  108  U.  S. 
288, 28  L.  ed.  160. 

A  bailee  for  hire  is  only  responsible  for  ordinary 
diligence  and  liable  for  ordinary  negligence,  in  the 
care  of  the  property  balled.  Clark  v.  United 
States,  06  XT.  &  68B,  24  L.  ed.  518.  See  Jones,  BaUm. 
p.  88;  Story,  Ballm.  H  308,  800:  Domat,  Civil  Law, 
lib.  1,  titie  4, 1  8,  pars.  3, 4;  1  BeU,  Com.  7th  ed.  pp. 
481.488. 

It  is  tbe  duty  of  one  who  hires  a  horse  to  another 
to  give  the  latter  a  horse  that  is  manageable  and 
safe,  and,  if  the  horse  has  any  vicious  pfopensities, 
to  inform  tbe  hirer  of  that  fact;  and  he  is  liable  in 
damages  for  any  Injuries  resulting  from  his  failure 
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to  impart  such  information.  Kiasam  v.  Jones,  56 
Hun.  482. 

If  he  gives  him  no  notice  of  any  vidous  propen- 
sity of  the  horse  except  to  tell  him,  in  answer  to  an 
inquiry,  that  the  horse  is  all  right  except  a  Uttle 
**3keery,"  when  be  knows  that  the  horse  has  a 
vicious  habit,  be  will  be  liable  for  any  injuries  sus- 
tained by  reason  of  such  vicious  habit.    Ibid. 

When  there  was  a  special  contract  of  hiring  ex- 
pressly limiting  the  use  to  which  the  team  might  l)e 
put,  and  the  contract  was  violated  and  the  team 
injured  in  consequence,  against  the  protest  of  the 
driver,  the  hirer  is  liable,  although  tbe  driver  was 
agent  of  the  plalntiJf.  Fox  v.  Young,  4  West.  Rep. 
778,  22  Mo.  App.  886. 

In  an  action  against  the  bailee  of  a  horse  for 
hire,  for  immoderate  driving  and  improper  care, 
where  it  was  shown  that  defendant  drove  a  greater 
distance  than  he  engaged  for,  and  that  tbe  horse 
was  sound  when  engaged,  but  injured  when  re- 
turned, there  can  be  no  recovery  unless  the  Jury 
find  that  the  horse  was  injured  by  improper  use, 
care  or  driving.  Malaney  v.  Taf  t,  6  New  Bng.  Rep. 
822,  60  Vt.  571.  See  Hart  v.  Skinner,  16  Vt.  188; 
Towne  v.  Wiley,  28  Vt.  366.  See  fiot«  to  Staub  v. 
Kendrlck  (Ind.)  6  L.  B.  A.  610. 
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The  facts  sufficiently  appear  in  the  opinion. 
Mr.  Jesse  W.  Walters  for  plaintiff  in 
error. 
Mr.  D.  H.  Pope  for  defendant  in  error. 

Simmons*  J.,  delivered  the  opinion  of  the 
court: 
Powell  hired  from  Farkas  a  horse  to  ride 

■  from  Albany  to  the  Whitehead  place,  in  the 
country*  a  distance  of  five  miles,  and  was  to 
return  by  11  o'clock  at  night.  When  he  ar- 
rived at  the  Whitehead  place,  he  learned  that 
the  person  he  wished  to  see  was  at  the  Bryant 
place,  three  or  four  miles  beyond,  and  he  rode 
on  to  that  point.  He  remained  at  the  Bryant 
place  some  two  hours  and  a  half,  and  left  there 
tor  Albany  about  half  past  9  in  the  evening. 
On  bis  return,  and  after  getting  between  the 
Whitehead  plac^and  Albany,  the  horse  fell  in 
the  road.  After  considerable  trouble,  he  got 
the  horse  on  his  feet,  and  led  him  about  three 
miles,  and,  when  within  about  a  mile  of  Al- 
bany, the  horse  again  fell,  and  he  had  to  ob- 
tain the  assistance  of  two  colored  men,  living 
near  by,  to  again  get  the  horse  upon  his  feet. 
He  then  took  the  horse  to  the  lot  of  one  of 
these  men,  and  left  him  there;  and  about  day- 
light in  the  morning  walked  on  to  the  town, 
and  notified  Farkas'  stable-man  where  the  horse 
was,    and  of  his  condition.    The  horse  died 

.  within  a  day  or  two  thereafter.  Farkas 
brought  suit  against  Powell,  alleging,  in  sub- 
stance, that  he  had  ridden  the  horse  three  miles 
beyond  the  place  he  had  hired  him  to  go,  and 
that  by  negligence  or  cruelty  the  horse  had  been 
so  injured  that  he  died,  llie  evidence  for  the 
plaintiff  tended  to  show  that,  on  tne  afternoon 
when  the  horse  was  hired  to  Powell,  it  was 
sound  and  in  good  condition,  moved  off  briskly 
down  the  street,  and  showed  no  signs  of  any 
disease,  but  that  when  returned  the  next  morn- 
ing it  was  lame,  and  could  scarcely  walk,  and 
had  a  halter  bum  around  one  of  its  feet.  The 
evidence  for  the  defendant  tended  to  show  that 
he  rode  the  horse  moderately,  never  going 
faster  than  a  trot;  that  at  the  Bryant  place  he 
hitched  it  to  a  post;  that  there  was  no  halter 
or  rope  around  its  foot  while  in  his  possession; 
and  that  in  returning  from  the  Bryant  place  he 
rode  the  horse  on  a  walk  until  it  suddenly  fell 
in  the  road.  An  expert  in  diseases  of  horses 
testified  that,  in  bis  opinion,  the  horse  was  par- 
alyzed, and  that  tbis  may  have  been  produced 
by  straining.  There  was  also  evidence  that,  a 
day  or  two  before  the  hiring,  the  horse  had 
been  used  in  hauling  dirt.  Powell  also  testified 
that  about  ayear  before  he  had  hired  another 
horse  from  Farkas  to  go  to  the  same  place,  and 
rode  three  or  four  miles  further  than  he  intend- 
ed to  go,  and  that  when  informed  of  it  on  his 
return  Farkas  said  it  was  all  right,  and  did  not 
charge  him  for  the  extra  time  or  distance. 

On  this  state  of  facts  the  trial  judge  charged 
the  jury,  in  substance,  that  if  Powell  exercised 
ordinary  care  in  riding  the  horse,  and  attend- 
ing to  it  while  in  his  possession,  it  did  not  make 
any  difference  whether  be  rode  it  beyond  the 
Whitehead  place  or  not;  that,  if  Powell  was 
not  at  fault  m  riding  and  in  his  attention  to 
the  horse,  he  could  not  be  held  liable  because 
be  went  a  greater  distance  than  he  had  hired 
the  horse  to  go,  although  it  may  have  been  in- 

^inred  by  accident  or  otherwise,  without  his 


fault,  in  going  this  extra  distance.  The  jury 
found  for  the  defendant,  and  the  plaintiff  made 
a  motion  for  anew  trial.  We  think  this  charge 
was  error.  When  Powell  hired  the  horse  from 
Farkas  to  go  five  miles  to  the  Whitehead  place, 
he  had  no  ri^ht,  under  his  contract,  to  go  be- 
yond that  point  without  the  consent  of  Farkas^ 
and  when  he  did  go  beyond  it  was  at  least  a 
technical  conversion,  or  a  violation  of  his  con- 
tract and  duty;  and,  if  the  horse  had  been  in- 
jured while  beyond  the  point  to  which  he  was 
hired  to  go,  Powell  undoubtedly  would  have 
been  liable,  whether  the  injiury  was  caused  by 
his  own  negligence  or  bv  the  negligence  of 
others,  or  even  by  accident,  unless  he  was 
forced  to  go  beyond  that  point  by  circum- 
stances which  he  could  not  control.  For  ex- 
ample, if  a  bridge  had  been  washed  away,  or 
the  road  was  impassable,  and  in  consequence 
he  had  to  take  a  longer  road  in  order  to  go  to 
the  Whitehead  place,  be  would  then  be  hable 
only  for  his  own  negligence.  This  principle 
seems  to  be  sustained  by  the  following  author- 
ities: Story,  Bailm.  ^  418  et  seq.,  and  author- 
ities there  cited;  Schouler,  Bailm.  §  189,  and 
authorities  cited. 

But  the  nice  question  in  this  case  is.  Would 
Powell,  after  having  been  guilty  of  a  technical 
conversion  or  violation  of  his  duty,  and  having 
returned  within  the  limits  of  the  original  hir- 
ing, and  the  horse  then  sustained  injury  with- 
out other  fault  on  his  part,  be  liable?  That 
would  depend,  in  our  opinion,  upon  whether 
the  extra  ride  of  six  or  eight  miles  to  the  Bry- 
ant place  and  back  caused  or  materially  con- 
tributed to  the  accident.  If  it  did,  we*  think 
he  would  be  liable  to  the  owner.  The  horse 
might  have  been  well  able  to  travel  the  five 
miles  and  return,  but  the  six  or  eight  miles  ex- 
tra may  have  fatigued  him  to  such  an  extent  as 
to  have  caused  him  to  stumble  and  fall,  and  thus 

S  reduce  the  injury.  If,  however,  the  extra  ride 
id  not  cause  or  materially  contribute  to  the 
injury,  we  do  not  think  Powell  would  be  liable, 
if  guilty  of  no  other  fault.  We  can  see  no 
good  reason  to  hold  the  hirer  liable  for  an  in- 
jury to  the  horse  hired,  which  occurred,  with- 
out his  fault,  after  he  had  returned  with  it 
within  the  limits  of  bis  original  contract,  al- 
though he  bad  been  guilty  of  a  technical  con- 
version by  riding  it  three  miles  beyond  the 
point  to  which  it  was  hired  to  go,  the  extra  dis- 
tance not  causing  or  contributing  to  the  injuir. 
We  have  been  unable  to  find  any  cause  the 
facts  of  which  are  like  the  facts  in  this.  Nearly 
all  the  cases  which  hold  the  hirer  liable,  when 
he  has  deviated  from  the  terms  of  his  contract, 
are  cases  in  which  he  was  negligent  in  fact,  or 
willfully  and  wantonly  misconducted  himself, 
or  had  overdriven  the  horse,  or  destroyed  or 
ruined  the  property  while  beyond  the  limit  or 
in  the  course  of  deviation  from  the  purpose  of 
hiring.  The  cases  cited  in  the  brief  of  counsel 
for  the  plaintiff  in  error  were  all  of  this  char- 
acter. See  Oolumhus  v.  Howard,  6  Ga.  218: 
Oorman  v.  Campbell^  14  Ga.  187;  UoUim  v. 
EutcJiins,  21  Ga.  270;  LewU  v.  McAfet,  82  Ga. 
465;  Moloney.  Robinson,  77  Ga.  719.  So. like- 
wise, were  nearly  all  the  cases  referred  to  in 
Schouler  and  Story,  supra.  The  facts  in  those 
cases  show  that  the  property  was  injured  or  de- 
stroyed duiing  the  time  it  was  being  improperly 
used,  or  being  used  for  a  different  purpose 
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from  that  for  which  it  was  hired.  The  qnea- 
tioD  whether  this  extra  ride  did  or  did  not 
cause  or  materially  contribute  to  the  injury 
was  for  the  jury  to  determine  under  the  evi- 
dence and  a  proper  charge  by  the  court;  and» 


the  court  by  its  charge  having  eliminated  this 
issue  from  the  case,  we  think  a  new  trial  should 
be  granted. 
Judgment  rewmd. 


KENTUCKY  COURT  OF  APPEALS. 


T.  B.  JONES  et  al.,  Appts., 

V, 

WilUam  McEWAN. 

(-— Ky ) 

Acceptanoet  alter  inspeetloii  or  fair  oppor- 
tunity to  inspect  it,  of  wheat  furnished  under  a 
contract  for  wheat  of  a  certain  grade,,  precJudes 
the  buyer  from  denying:  that  the  contract  waa 
ladsfled. 

(March  81, 1891.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Court  afomlng  a  judgment 
of  the  Court  of  Common  Pleas  for  Clark 
County  disallowing  their  counterclaim  for 
alleged  breach  of  warranty  in  an  action  brought 
to  recover  the  contract  price  for  certain  wheat 
alleged  to  have  been  sold  and  delivered. 
Affirmed, 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  L.  H«  Jones,  for  appellants: 
The  thing  contracted  for  was  No.  2  wheat, 
and  not  an  inspection  by  the  appellants.  If 
the  appellants  could  have  shipped  to  another 
station,  for  the  purpose  of  having  an  inspec- 
tion, why  could  they  not  ship  it  to  Newport 
News  for  the  same  purpose?  The  appellants 
were  under  no  more  obligation,  by  the  terms 
of  the  contract,  to  see  that  the  wheat  delivered 
was  No.  2  than  the  appellee  was.  If,  as  mat- 
ter of  fact,  the  appellants  had  inspected  the 
wheat  before  receiving  it,  but  for  the  warranty 


this  might  be  construed  to  be  conduct  from 
which  acceptance  in  fulfillment  of  the  contract 
might  be  implied.  But  it  would  be  interesting 
to  know  at  what  particular  point  along  the 
line  of  that  railroaa  this  conclusive  legal  pre- 
sumption of  an  acceptance  attached. 

See  McKibben  v.  Bakers,  1  B.  Mon.  120. 

An  express  warranty,  in  sales  of  personal 
property,  is  never  conclusively  waived  by  any 
acceptance  of  the  goods,  unless  perchance  in 
some  cases  of  known  defects.  A  waiver  may 
arise  as  a  presumption  of  fact,  but  never  as  a 
conclusive  presumption  of  law. 

Benjamin,  Sales,  Bennett's  ed.  1888.  p.  607; 
Smith,  Mercantile  Law,  p.  645;  1  Parsons, 
Cont.  p.  629. 

Benjamin  on  Sales,  853,  says  that  the  buyer 
may,  after  receiving  and  accepting  the  goods, 
bring  his  action  for  damages  in  case  the  quality 
is  inferior  to  that  warranted  by  the  vendor. 

It  is  not  disputed  that  neither  of  appellants 
knew  anything  about  grading  wheat,  and  never 
eraded,  or  attempted  to  ^rade,  a  grain  of  wheat 
in  their  lives;  and  for  thiA  reason  they  resorted 
to  the  precaution  of  requiring  an  express  war- 
ranty, and  clothed  their  contract  in  language 
which,  according  to  all  familiar  rules  of  in- 
terpretation, cannot  be  misunderstood.  Why 
should  not  this  simple  contract  to  deliver  No. 
2  wheat  be  interpreted  as  other  contracts, 
according  to  the  natural  meaning  of  the  lan- 
guage used? 

See  Benjamin,  Sales,  p.  565. 

In  the  case  of  an  express  warranty  it  is  not 


NOTK.— Effect  of  aceeptance  of  goods  wndor  eorUraet 
of  sale. 

It  is  the  duty  of  a  vendee  of  s^kkIs  sold  upon  con- 
dition as  to  the  kind  and  quality,  and  also  that  they 
shall  be  satisfactory  to  the  vendee,  to  examine 
them  promptly,  and,  if  they  do  not  comply  with 
the  conditions  and  are  not  satisfactory,  to  notify 
the  vendor  within  a  reasonable  time  that  he  will 
not  accept  them.  Hosenfleld  v.  Swenson  (Minn.) 
Jan.  6, 1801;  Baker,  Sales,  2S8.  See  McGormick  Har- 
vestlnir-Mach.  Co.  v.  Chesrown,  88  Minn.  890;  Lee  v. 
BanffS,  48  Minn.  28. 

A  purchaser  is  bound  to  object  to  receive  the 
goods  within  a  reasonable  time ;  and  what  is  a  rea- 
sonable time  is  a  question  for  the  jury.  Gordon  y. 
Clarke,  10  Fla.  179;  Coleman  v.  Gibson,  1  Mood.  & 
R.  168:  Stevens  v.  Stewart,  8  Cal.  140;  ChafBn  v. 
Doub,  14  Cal.  884:  Sawyer  v.  Nichols,  40  Me.  212: 
Dyer  v.  Libby,  61  Me.  45:  Wartman  v.  Breed,  117 
Mass.  18;  Borrowsoale  v.  Bosworth,  90  Mass.  881; 
Stone  V.  BrowninflT,  68  K.  T.  604 ;  Garfield  v.  Paris, 
96  U.  S.  667, 24  L.  ed.  821. 

The  mere  delivery  of  groods  under  an  executory 
contract  by  the  vendor  to  the  carrier  appointed  by 
the  vendee  does  not  necessarily  bind  the  latter  to 
aooept  them,  and  on  arrival  the  purchaser  has  the 
ri«rht  of  inspection,  and  to  reject  if  they  do  not 
oonf  orm  to  the  contract.  Plerson  v.  Crooks,  116  N. 
Y.548. 

It  seems  to  be  a  universal  rule  that  vendee  has 
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the  ricrht  to  inspect  ffoods  after  their  delivery,  to 
see  whetlier  they  are  in  accordance  with  the  order ; 
but  if  he  sells  the  gooda  without  inspection  it  is 
tantamount  to  their  acceptance.  Bill  v.  McDon- 
ald, 17  Wis.  07;  Fletcher  v.  Ingram,  46  Wis.  101: 
Hoffman  v.  Klnir,  68  Wis.  814. 

Defects  not  discovered  by  tbe  inspection  actually 
made,  and  not  discoverable  by  such  as  ouerht  to 
have  been  made,  are  properly  classed  as  latent* 
Hence  corn,  musty  and  ** blue-eyed,"  packed  in 
bulk  beneath  sound  com,  is  a  latent  defect  in  the 
whole  lot  as  a  carload,  delivery  and  acceptance 
being  made  without  breaking:  bulk  or  unloadingr 
the  car.  Miller  v.  Moore,  6  L.  B.  A.  874,  and  note, 
88  Ga.  684. 

A  delay  of  six  weeks,  after  an  examination  and 
discovery  as  to  the  kind  and  quality  of  (roods  sold 
and  delivered,  in  notifying  the  vendor  that  they 
are  not  satisfactory  and  will  not  be  kept  by  the 
vendee,  is  unreasonable  and  amounts  to  an  accept- 
ance of  the  Koods.  Kosenfleld  v.  Swenson  (Minn.) 
Jan.  5, 1801.  See  Baylis  v.  Lundy,  4  L.  T.  N.  S.  176: 
O^Brien  v.  Barker,  4  New  Zeal.  Jur.  N.  S.  64,  cited 
in  Baker,  Sales,  228. 

If  within  a  reasonable  time  be  rejects  the  ffoods 
as  not  being  accordlngr  to  order,  the  fact  that  he 
had  insured  them  will  not  amount  to  an  accept* 
ance.  Bacon  v.  Bccles,  48  Wis.  227.  See  notes  to 
Studer  v.  Bleistein  (N.  Y.)  5  L.  R.  A.  702;  CampbeU 
Print.  Press  Co.  v.  Thorp  (Mich.)  1  L.  B.  A.  645. 
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Decessary  for  the  vendee  to  return  or  even  offer 
to  return  the  article  sold,  to  enable  him  to 
recover  the  damage  he  has  sustained  by  a 
breach  of  the  warranty. 

Waring  v.  Mcuon,  18  Wend.  485;  Benjamin, 
Sales,  p.  852. 

In  (/Bannan  v.  Beff,  7  Dana,  820,  and  Dana 
V.  Boyd,  2  J.  J.  Marsh.  598,  there  was  no 
express  warranty,  but  merely  the  warranty 
implied  by  law  when  an  order  is  given  for 
ffoods  to  be  manufactured  and  delivered  in  the 
future. 

See  Spraaue  v.  Blake,  20  Wend.  61;  Seed  v. 
Bandall,  29  N.  Y.  858;  Hart  v.  Wright,  17 
Wend.  277;  Hyait  v.  Boyle,  5  QMl  &  J.  110. 

There  is  no  waiver  of  warranty  by  accept- 
ance. 

Day  V.  Pbal,  52  N.  Y.  416. 

If  the  description  is  a  material  part  of  the 
contract,  if  it  was  an  inducement  to  the  con- 
tract, the  parties'  liability  is  fixed,  and  the  law 
of  conscience  and  the  law  of  the  land  require 
that  the  parties  should  comply  with  their  con- 
tract. 

BairdY.  Matthem,  6  Dana,  184;  2  Benjamin, 
Sales,  Corbin's  ed.  g  857,  pp.  741,  856.  noU  £9, 
884.  vote  £4,  799,  noU  5£;  Kellogg  v.  Denelow, 
14  Conn.  411;  Brigg  v.  Hilton,  1  Cent.  Rep. 
807,  99  N.  Y.  517;  Eantas  City  Firet  Nat. 
Bank  v.  Orindstaff,  45  Ind.  158;  Fergvson  v. 
Hotter,  68  Ind.  488;  Bieketts  v.  Bay»,  18  Ind. 
181;  Mann  v.  Evertson,  82  Ind.  855;  Doualan 
A<te  Mfg,  Co,  v.  Gardner,  10  Cush.  88;  Adam 
V.  Bieharde,  2  H.  Bl.  578;  KimbaU  d  Auetin 
Mfg.  Co.  V.  Ynman,  85  Mich.  811;  HuU  v. 
Belknap,  87  Mich.  179;  Scott  v.  Baymond,  81 
Minn.  487;  Bagan  Go.  v.  Johnson,  82  Ala.  288; 
Doane  v.  Durmam,  65  HI.  512;  Polhemvs  v. 
Heiman,  45  Cal.  578;  Cox  v.  Long,  69  N.  C.  7; 
Lewie  v.  Bountree,  78  N.  C.  828;  Bodgei-e  v. 
mies,  11  Ohio  St.  48;  Byere  v.  Chopin,  28  Ohio 
St.  800;  Boothby  v.  Ptaieted,  51  N.  H.  486; 
Field  V.  Kinnear,  4  Kan.  476:  MeCarty  v.  Oor- 
don,  16  Kan.  85;  Qill  v.  Kaufman,  Id.  571; 
Bigger  v.  Botard,  20  Kan.  204;  Nye  v.  Iowa 
City  Alcohol  Works,  51  Iowa,  129;  Morehouse 
V.  Comstock,  42  Wis.  626;  Owens  v.  Starves,  67 
111.  866;  Taylor  v.  Cole,  111  Mass.  868;  Yough- 
iogheny  Iron  d  C.  Co.  v.  Smith,  66  Pa.  840; 
Brantley  v.  Thomas,  22  Tex.  270:  Oumey  v. 
Atlantic  dt  G.  W.  B.  Go.  58  N.  Y.  858;  Gau- 
tier  V.  Douglass  Mfg,  Co.  18  Hun,  514;  Mar- 
shvetz  V.  McGreety,  28  Hun,  408. 

Words  of  description  imply  a  warranty  that 
the  property  shall  answer  the  description. 

WolcoU  V.  Mounts  86  N.  J.  L.  262;  Benjamin, 
Sales,  Bennett's  ed.  p.  510. 

Mr.  Oeorgte  B.  Nelson*  for  appellee: 

The  acceptance  b^  the  purchaser,  after  an 
inspection  of  the  articles  or  an  opportunity  to 
inspect  them,  is  a  waiver  of  any  objection  on 
account  of  defect  in  quality. 

There  is  no  question  of  warranty  in  the  case. 
The  appellee  did  not  warrant  the  quality  of 
the  wheat.  He  agreed  to  deliver  wheat  of  a 
certain  quality  and  grade.  When  he  tendered 
the  wheat  it  was  an  offer  to  perform  his  con- 
tract, and  an  implied  claim  that  the  wheat  was 
of  the  specified  grade.  The  rights  of  the  pur- 
chaser thereupon  were,  to  accept  the  offer, 
which  made  an  end  of  the  matter,  or  to  reject 
**"  "  and  hold  the  seller  liable  for  his  fail- 
nn  his  contract. 


A  warranty  applies  only  to  a  sale  of  a 
specific  thinff,  and  not  to  a  contract  to  sell  and 
deliver  at  a  future  day  a  thing  which  is  to  be 
of  a  certain  kind  and  quality.  An  agreement 
to  sell  and  to  warrant  the  quality  when  de- 
livered is  quite  a  different  matter. 

O^Bannon  v.  Belf  7  Dana,  820;  Dana  v. 
Boyd,  2  J.  J.  Marsh.  598;  Kerr  v.  Smith,  5  B. 
Mon.  558;  Sprague  v  Blake,  20  Wend.  64;  Hart 
V.  Wright,  17  Wend.  277;  Benjamin,  Sales, 
§§  918,  1842.  1848. 

A  description  in  an  executory  contract  of  the 
article  to  be  sold  will  not  amount  to  a  warran- 
ty.—that  is,  an  agreement  to  sell  with  warran- 
ty,— unless  such  appears  to  have  been  the  in- 
tention of  the  parties. 

Maxwell  v.  Lee,  84  Minn.  511;  Norton  v. 
Dreyfuss,  7  Cent.  Rep.  785,  106  N.  Y.  90; 
Studer  v.  Bleistein,  48  Hun.  577;  Kent  v. 
Friedman,  1  Cent.  Rep.  718, 101  N.  Y.  610. 

Acceptance  with  opportunity  to  inspect  is  a 
waiter  of  right  to  recoup  for  defect  in  quality. 

Thompson  v.  Libby,  85  Minn.  448;  Maxwell 
V.  Lee,  84  Minn.  511;  Fairbank  Canning  Co. 
V.  MeUger,  48  Hun,  71;  Comstock  v.  Sanger,  51 
Mich.  497. 

Bennett*  J.,  delivered  the  opinion  of  the 
court: 

The  appellants,  grain  and  commission  mer- 
chants of  Winchester,  purchased  of  the  ap- 
pellee, engaged  in  the  same  general  business  at 
Pine  Grove  and  Colly  stations,  on  the  Chesa- 
peake &  Ohio  Railroad,  all  the  wheat  that  the 
appellee  had  engaged  in  the  vicinity  of  these 
stations,  which  was  to  be  delivered  at  said  sta- 
tions in  carload  lots,  and  to  grade  No.  2  wheat 
The  appellee  delivered  said  wheat  at  said  sta- 
tions, and  it  was  there  received  by  the  appellants, 
and  they  personally  inspected  a  part  oi  the  same 
as  it  was  oelivered,  and  pronounced  it  all  rij^ht 
They  caused  the  wheat  to  be  shipped  to  l^ew- 

rrt  News, — the  place  of  destination, — where 
was  inspected  and  pronounced — at  least  a 
part  of  it— not  No.  2  wheat  in  that  market. 
The  appellee  sued  the  appellants  for  a  balance 
of  the  purchase  money,  to  which  they  pleaded, 
as  counterclaim  and  set-off,  that,  as  by  the 
terms  of  the  contract  the  wheat  was  to  grade 
No.  2  at  Newport  News,— the  terminal  point, 
—and  as  it  did  not  grade  No.  2  at  said  point, 
they  were  damaged  in  the  sum  of  $649.  The 
appellee  contended  that  by  the  terms  of  the 
contract  the  wheat  was  to  grade  No.  2  at  the 
place  of  delivery;  and  the  appellants,  after  in- 
specting, or  having  an  opportunity  to  inspect, 
the  wheat  at  said  place,  received  the  same  in 
discharge  of  appellee's  contract,  which  released 
him  from  all  damage,  etc.  The  question  as  to 
whether  at  the  terminal  place  or  that  of  de- 
livery the  wheat  was  to  grade  No.  2  having 
been  passed  upon  by  the  Jury,  and  they  hav- 
ing decided  from  the  evidence  that  the  grade 
was  to  be  at  the  place  of  delivery,  we  must 
regard  that  fact,  for  the  purpose  of  this  re- 
view, as  settled.  So  the  question  arises.  Con- 
ceding that  the  wheat  did  not  grade  No.  2  at 
the  place  of  deliverv,  did  the  reception  of  it  by 
the  appellants  at  the  place  of  deliverv,  after 
having  inspected  it,  or  after  having  had  a  fair 
opportunity  to  inspect  it,  saUsfv  the  terms  of 
the  contract  to  deliver  wheat  of  No.  2  grade? 
This  court  in  the  cases  of  Dana  v.  Boyd^  2  J. 
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J.  Mareh.  504;  (yBannan  v.  &{f,  7  Dana,  890, 
and  Kerr  v.  Smith,  5  B.  Mod.  558, — which 
have  been  subseqaentlv  incidentallj  approved 
by  this  court  in  a  number  of  cases;  alio  Benja- 
min on  Sales  (the  text;  see  §§  600-600,  4th  ed.) 
—lias  held  that  where  there  is  a  contract  to  de- 
liver goods  or  chattels  of  a  particular  descrip- 
tion or  quality  at  a  future  day,  and  the  vendor 
tenders  froods  not  of  the  agreed  description  or 
quality  m  discbarge  of  the  contract,  and  the 
vendee,  after  inspecting  them,  or  after  having 
had  a  fair  opportunity  to  do  so,  receives  them 
in  discbarge  of  the  contract,  be  cannot  there- 
after maintain  an  action  against  the  vendor  to 
recover  damages  for  the  defects  in  the  descrip- 
tion or  quality.    The  stipulation  that  goods  of 
a  certain  description  or  (quality  are  to  be  de- 
livered is  made  an  essential  pttrt  of  the  contract, 
which  must  be  complied  with  by  the  vendor 
as  a  condition  preceding  the  obligation  of  the 
vendee  to  receive  the  goods  and  pay  for  them; 
and  if  the  goods  tendered  in  discharge  of  the 
contract  do  not  come  up  to  the  terms  of  it  as  to 
description  or  quality,  the  vendee  has  a  right 
to  reiect  them,  and  hold  the  vendor  responsi- 
ble in  damages;  but  if  he,  after  having  in- 
spected them,  or  after  having  had  a  fair  oppor- 
tunity to  do  so,  receives  them  in  discharge  of 
the  contract,  although  they  do  not,  as  to  de- 
scription or  quality,  comply  with  its  terms,  be 
thereby  waives  these  defects,  and  he  cannot  re- 
cover damages  on  account  of  them.    For  this 
rule,  as  it  seems  to  us,  the  sound  and  equitable 
reason  is  given,  to  wit:  When  the  vendor  ten- 
ders the  goods  in  discharge  of  the  contract, 
and  they  do  not  come  up  to  the  stipulation,  if 
the  vendor,  after  having  inspected  them,  or 
after  having  a  fair  opportunity  to  do  so,  would 
reject  them,  the  vendor  in  many  cases  could 
comply  with  his  contract  by  delivering  other 
soods  of  the  contract  description  or  quality;  or, 
H)  the  absence  of  such  right  or  opportunity,  he 
would  have  the  opportunity  to  take  charge  of 
them,  and  dispose  of  them  himself,  rather  than 
confide  the  sale  of  them  to  the  vendee,  whose 
interest  might  be  to  have  recourse  on  the  ven- 
dor, and  to  handle  the  goods  with  that  view 


alone,  or  his  business  capacity  mi^ht  be  such 
that  the  vendor  would  not  be  wilhng  to  trust 
him.  But  if  the  vendee,  after  inspecting,  or 
having  a  fair  opportunity  to  inspect,  the  g^s, 
were  allowed  to  receive  them  in  discharge  of 
the  contract,  and  then  hold  the  vendor  respon- 
sible for  actual  or  supposed  defects  by  expos- 
ing him  to  actions  on  the  warranty  on  account 
of  the  defects,  but  really  to  recover  losses  re- 
sulting from  short-sighted  speculation  or  the 
wayward  changes  in  the  market,  after  he  had 
been  led  to  believe  that  all  was  satisfactory, 
would  be  most  inequitable.  Hence  to  regard 
the  stipulation  as  an  essential  part  of  the  con- 
tract, a  compliance  with  which  precedes  the 
vendee's  obligation  to  receive  the  goods;  but  if 
he  receives  them  in  discharge  of  the  contract, 
after  having  inspected  them,  or  after  having 
had  a  fair  opportunity  to  inspect  them,  the 
terms  of  the  contract  are  complied  with,  and 
he  has  no  action  on  account  of  the  fact  that  the 
goods  are  not  as  stipulated,  serves  the  rights 
of  all  parties.  Of  course  this  rule  supposes 
that  there  is  no  fraud,  and  that  the  vendee  has 
had  an  opportunity  to  inspect  the  goods.  It  is 
true  there  are  many  States  that  hold  such 
stipulations  to  be  warranties,  and  that  fact  was 
doubtless  known  to  members  of  this  court  at 
the  time  the  decisions  mentioned  were  ren- 
dered; but  nevertheless  they  chose  to  hew  out 
the  more  equitable  rule,  regardless  of  those 
high  opposing  authorities.  Besides,  as  there 
is  scarcely  any  uniformity  of  decision  among 
the  several  States  upon  the  same  subject, — 
many  sometimes  deciding  one  way.  and  only  a 
few  the  other, — if  we  were  to  undertake  to 
overrule  our  repeated  and  long-standing  de- 
cisions to  make  a  rule  to  conform  to  what  is 
supposed  to  be  the  rule  of  the  majority  of  the 
States,  we  would  find  ourselves  overturning 
many  long-standing  legal  landmarks  of  this 
State.  Besides,  instead  of  this  State  having  an 
appellate  court,  some  other  State  would  practi- 
cally fill  that  position  for  us.  Which  one 
should  it  be? 

The  judgment  is  afflrmed. 


NEW  YORK  COURT  OF  APPEALS  (2d  Div.). 


Be  Assessment  of  Tax  upon  Collateral  In- 
heritances in  the  Estate  of  Worthington 
ROMAINE,  Deceased. 

(....N.Y ) 

PenMmal  property  of  a  nonresideiit  in- 
vested or  habituaily  kept  within  the 
8t&te  is  subject  to  the  collateral  inheritance  tax 


imposed  by  Laws  1887,  chap.  713, 1  1,  on  property 
of  a  resident  which  i>aafles  by  will  or  by  the  Intes- 
tate Laws  of  the  State,  or,  if  the  decedent  was  a 
nonresident,  on  property  '^within  the  State.*' 
(HaiQht,  J.,  diS8ent8,) 
(June  2, 1891.) 

APPEAL  by  the  administrator  of  the  Estate 
of  Worthington  Romaine,  deceased,  from 


VoTWL^Sueeewion  and  cdOateral  inheritance  taxes; 
leifUiative  <wthnrity  to  impose. 

It  is  a  rule  of  law  that  citizens  cannot  be  subjected 
to  special  burdens  without  clear  warrant  of  law.  Re 
Enston's  WIU,  8  L.  R.  A.  464,  118  N.  T.  178;  Cooley, 
Tarn.  2d  ed.  27B;  United  States  v.  Wiflnrleeworth,  2 
Story,  878;  Powers  v.  Barney,  5  Biatchf .  208;  United 
States  ▼.  Watts,  1  Bond,  868;  Doe  v.  Snaith,  8  B\ng. 
152$  Green  v.  Holway,  101  Mass.  248. 

Section  1  of  the  Act  of  1885  imposes  a  tax  very 
plainly  upon  two  classes  of  property;  (1)  upon  all 
12L.Ii.A.  26 


property  which  '"shall  pass  by  will,  or  by  the  In" 
testate  Laws  of  this  State,  from  any  person  who 
may  die  seised  or  possessed  of  the  same  while  beingr 
a  resident  of  the  State;"  (2i  upon  ail  property  which 
shall  be  within  this  State  transferred,  inter  vivos  to 
take  effect  at  the  death  of  the  g'rantor  or  bargainor. 
Re  Enston's  Will,  suvra. 

It  is  a  general  rule  of  law  that  stocks,  bonds  and 
choees  in  action  attend  the  owner  and  have  their 
situs  at  his  domiciif—a  fiction  which  must  pre- 
vail unless  there  is  somettiing  in  the  policy  of  the 
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an  order  of  the  General  Term  of  the  Snpreme 
Court,  First  Department,  afSrming  a  decree  of 
tiie  Surrogate  for  the  City  and  County  of  Nctv 
York,  which  asseesed  a  tax  under  the  "CoUat* 
eral  Inheritance  Act;"  and  also  afflm&ing  an 
order  of  said  Surrogate  appointing  an  appraiaer 
under  said  Act.    Affirmed, 

Statement  by  VaAii«  J.: 

This  was  a  proceeding  instituted  by  the  Dis- 
trict Attorney  of  the  City  and  County  of  New 
York  to  compel  the  administrator  of  the  estate 
of  one  WorthiDgton  Romaine,  deceased,  to  pay 
taxes  upon  certain  collateral  inheritances,  pur- 
suant to  chapter  488  of  the  Laws  of  1885,  as 
amended  by  chapter  718  of  the  Laws  of  1^7. 
September  27,  1888,  said  Romaine  died,  un- 
married and  intestate,  at  Petersburg,  Va., 
leaving  as  his  only  next  of  kin  a  brother  and  a 
sister,  residing  in  this  State,  and  two  nephews 
and  a  niece,  who  were  nonresidents.  For  at 
least  ten  years  prior  to  his  death  he  had  been  a 
resident  of  and  domiciled  Id  the  State  of  Vir- 
ginia, but  no  letters  of  administration  ap- 
peared to  have  been  issued  or  applied  for  In 
that  State.  At  the  time  of  his  death,  and  for 
about  three  years  prior  thereto,  he  was  the  les- 
see of  a  box  in  a  safe-deposit  company  in  the 
City  of  New  York,  in  which  he  kept  certain 
securities,  consisting  of  stocks  and  bonds  of 
different  corporations,  and  a  mortgage  upon 
real  estate  in  said  city,  as  well  as  several  imiss- 
books  showinflf  deposits  by  him  in  various 
sa^ngs  banks  in  the  same  place  to  a  consider- 
able amount.  It  did  not  appear  whether  said 
stocks  and  bonds  were  issueol  by  foreign  or  do- 


mestic corporations.  That  part  of  said  prop- 
erty so  invested  or  kept  in  this  State  to  whicli 
his  nephews  and  nieces  were  entitled,  being 
one  third  of  the  whole,  was  appraised  at  the 
sum  of  $28,742.15.  October  12,  1888,  letters, 
of  administration  were  issued  upon  his  estate, 
by  the  surrogate  of  the  City  and  County  of 
New  York,  and  when  this  proceeding  was  in- 
itiated the  administrator  had  distributed  the 
most  of  the  assets  among  the  next  of  kin. 
December  6,  1880,  an  appraiser  was  appointed, 
and  upon  his  report  a  decree  was  made  by  the 
surrofi^ate,  imposing  a  tax  of  5  per  cent  upon 
the  shares  of  the  nephews  and  niece  of  the 
decedent,  and  the  administrator  was  directed 
to  pay  the  same.  Upon  appeal  to  the  general 
term  the  decree  was  affirmed,  and  the  admin- 
istrator thereupon  appealed  to  this  court. 

Mr,  Robert  L.  Redlleld,  for  appellant: 

The  Statute  expressly  limits  and  restricts 
taxation  on  collateral  inheritances  (in  cases  of 
intestacy)  to  such  as  are  effectuated  "b^  the 
Intestate  Laws  of  this  State,"  and,  by  mipli- 
cation,  excludes  inheritances  under  the  laws  of 
other  States. 

The  tax  imposed  upon  inheritances  and  suc- 
cessions is  a  tax,  not  upon  the  property  itself,, 
but  upon  the  devolution  of,  or  succession  to, 
the  properly. 

Be  McPhermn,  6  Cent.  Rep.  781,  104  N.  Y. 
806;  Be  Howard,  5  Dem.  483;  Be  Tulane,  51 
Hun,  218. 

The  Statute  provides  that  to  make  a  succes- 
sion taxable  such  succession  must  have  occuired 
or  been  effected  in  one  of  three  ways,  to  witr 


statute  or  its  lanflruage  which  shows  a  different  leg- 
islative intent.  Ibid.;  People  v.  Tax  Oomrs.  28  N. 
Y.  284;  People  v.  Smith,  88  N.  Y.  WO. 

So  bonds  of  foreign  corporations  in  the  hands  of 
the  a^rents  were,  by  the  general  policy  of  the  State, 
exempted  from  taxation  here.  Re  Boston's  Will, 
gwpra;!  Rev.  Stat.  389,  t  fi,  as  amended  by  Laws  1851, 
chap.  176,  •  2,  chap.  419, 1 8;  Williams  v. Wayne  Ck>uo- 
tySupr8.78N.Y.Ml. 

ConstitutUmoKty  of  laws  impoging  a  eoOaUral  in- 
heritance tax,  , 

The  LawB  of  188S,  impoeinfl:  a  collateral  inherit- 
ance  tax,  are  not  unconstitutional,  because  failing' 
to  state  the  object  to  which  it  is  to  be  applied  or  pro- 
vide for  notice  to  parties.  Be  McPherson,  0  Cent 
Rep.  781, 104  N.Y.  806. 

A  tax  on  gifts,  legacies  and  collateral  inherit- 
ances, which  operates  alike  on  all  property  and 
persons  similarly  situated,  and  which  is  made  by  a 
Judicial  officer,  after  notice  and  opportunity  to  be 
heard,  does  not  conflict  with  the  provisions  of  U. 
8.  Const.,  14th  Amend.  Wallace  v.  Myers,  4  L.  R. 
A.  171, 88  Fed.  Rep.  184. 

A  tax  on  property  acquired  by  inheritance  is  not 
unconstitutional  as  to  United  States  bonds  included 
in  the  property  of  the  decedent.  ItAd,  See  noU  to 
Howe*s  Estate  (N.  Y.)  2  L.  R.  A.  826. 

SueceMion  and  eottaJterdl  inhtrilanee  taxes  under  the 
New  York  statutes. 

No  tax  was  imposed  upon  property  passing 
by  will  or  intestacy  from  a  nonresident  of  New 
York  by  the  Collateral-Inheritance  Tax  Act  of 
188&.  People  V.  Sherwood,  8  L.  R.  A.  464,  and  note, 
113  N.  Y.  174:  Re  Tulane,  SI  Hun,  218.  And  compare 
Be  Leavltt,  22  N.  Y.  S.  R.  61. 

The  Act  of  1886  provided  for  the  imposition  of 
taxes  upon  bequests  to  collateral  relatives  and 

'^L.R.A. 


I  strangers,  and  this  tax  can  be  imposed  only  when 
the  particular  Interests  bequeathed  exceed  In  value 
the  amount  of  the  limitation  provided  by  the  8tat> 
ute.  Be  eager.  111  N.  Y.  843,  affirming  46  Hun,  667; 
Be  Hopkins,  6  Dem.  1;  Be  MoCready,  Id.  28fe;  lie 
Smith,  6  Dem.  90;  McVean  v.  Sheldon,  48  Hun,  168. 
Compare  Be  Miller,  6  Dem.  182. 

It  was  the  Intention  of  the  Legislature  to  amend, 
and  not  to  repeal,  the  Act  of  1886,  by  the  passage 
of  the  Act  of  1887.    Be  Amett,  49  Hun,  609. 

It  was  not  BO  far  abrogated  by  the  Amendment 
of  1887  as  to  relieve  estates  from  liability  for  tax 
which  accrued  under  the  former  Act  and  were  not 
collected  before  the  passage  of  the  latter.    IMd. 

The  Act  of  1887  is  not  retroactive  so  as  to  govern 
In  the  assessment  and  collection  of  a  tax  on  inter- 
ests passing:  under  the  will  of  the  decedent  dsring- 
before  it  took  effect.  Be  Brooks,  6  Dem.  166;  Re 
Miller,  110  N.  Y.  216,  47  Hun,  894,  6  Dem.  119;  Ryan's 
Estate,  18  N.  Y.  S.  R.  992;  Hendrlck's  Bsute,  1 
Connoly.  801.  Compare  KJssam  v.  People,  6  Dem.  171. 

But  the  real  and  personal  property  of  a  nonresi- 
dent dying  subequent  to  the  passage  of  the  Act  of 
1887  is  subject  to  the  tax.  Be  Y inot*s  Estate.  7  N. 
Y.  Supp.  617. 

As  to  the  time  intervening  between  the  passage 
of  the  Act  of  1886  and  the  passage  of  the  Act  of  188T 
for  cases  arising  in  the  intervening  period,  the  ear- 
lier Statute  continues  as  if  the  later  had  not  been 
enacted.  Warrlmer  v.  People,  6  Dem.  211;  Be 
Thompson,  14  N.  Y.  S.  R.  487.  Compare  Be  Cbarda- 
voyne,6Dem.  466. 

Hence,  where  a  testator  died  at  a  time  Interven- 
ing the  passage  of  the  two  Acts,  the  rlirht  of  the 
State  being  fixed  and  vested,  it  remained  unaffect- 
ed by  the  later  Act,  which  exempted  adopted  chil- 
dren from  the  "collateral  inheritance  tax.**  War- 
rlmer V.  People,  Re  Thompson  and  Ryan*s  £Mate« 
supra. 
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ither  (1)  by  will;  or,  (2)  by  the  Intestate  Laws 
f  this  State;  or,  (8)  by  deed,  grant,  etc.,  to 
ike  effect  on  death. 

It  follows  that  a  succession  occarring  or 
ffectuated  by  neither  of  these  agencies  is  not 
within  the  operation  of  the  Statute. 

Oreutt*s  App.  97  Pa.  179;  He  Tulane,  eupra. 

Id  the  ooDStruction  of  laws  imposing  taxes, 
I  is  always  presumed  that  the  Legislature  has 
o  shaped  the  law  as,  without  ambiguity  or 
loubt,  to  brini;  in  eyerytbinr  it  was  meant 
hould  be  embraced;  and  where  ambiguity 
s  found,  the  construction  must  be  against  the 
axing  power. 

Cooley,  Taxn.  2d  ed.  267,  275;  Herran  v. 
Kseran,  59  Ind.  472;  Wallaee  v.  AttyQen.  L. 
11,  1  Ch  App.  9. 

Though  the  power  of  Parliament  to  tax  the 
luccession  of  foreigners  to  personal  property 
n  England  is  undoubted,  yet  no  such  inten- 
ion  would  be  presumed. 

Wallace  v.  Atty-Oen.  supra, 

Besidence  or  nonresidence  of  the  decedent 
tias  nothing  to  do  with  tbe  question  of  the 
thing  sougnt  to  be  taxed.  It  is  immaterial 
whether  the  decedent  was  a  resident  or  non- 
resident—whether tbe  property  was  of  one 
kind  or  anotber  {Re  Htnoard,  supra) ;  provided 
only  that  in  the  case  of  intestacy,  the  devolu- 
tion  should  be  by  the  laws  of  this  State,  and 
the  property  be  "within  this  State." 

Re  McPhersan,  mpra. 

It  cannot  be  presumed  tbat  it  was  the  inten- 
tion of  tbe  Legislature  to  impose  taxation  up- 
on all  the  property  of  any  and  every  decedent 
found  within  this  State. 


Re  Enetan's  WiU,  8  L.  R  A.  464,  118  N.  T. 
174. 

Tbe  succession  in  this  case  was  not  by  the 
Intestate  Laws  of  this  State,  but  by  the  laws 
of  Virginia. 

Parsons  v.  Lyman,  20  N.  Y.  108,  112;  Re 
Hiiokee,  95  N.  T.  55;  Despardv.  Churekiil,  58 
N.  y .  192;  Pvbli'e  Administrator  v.  Hughes,  1 
Bradf.  125;  Qrafiam  v.  Public  Administrator, 
4  Bradf.  127;  Stack  v.  Stack,  6  Dem.  280;  Re 
Braithwaite,  19  Abb.  N.  C.  118;  Millor  ▼.  Mil- 
ler, 91  N.  Y.  815. 

The  property  in  question  never  was  "within 
this  State,"  within  the  meaning  of  the  Statute. 
Being  temporarily  here  for  safe  keeping,  its 
situs  was  tbat  of  tbe  intestate's  domicil. 

Re  Enston's  Will,  supra;  Re  Tulane,  51  Hun, 
218. 

Mr.  BeiiJ«miii  F.  Dos  Passos,  with  Mr. 
De  Ii*neey  NicoIl»  Diet.  Atty.,  for  respon- 
dent: 

The  property  of  decedent  belnff,  at  the  time 
of  his  death,  actually  within  this  State,  and 
passing  to  his  nephews  and  niece,  became  liable 
uoder  cbapter  718  of  the  Laws  of  1887,  to  tax- 
ation, irrespective  of  the  fact  that  his  domicil 
was  in  Virginia  and  he  died  there  intestate. 

Under  the  Act  of  1885  it  was  held  tbat  es- 
tates of  nonresident  testators  within  this  State 
were  not  liable  to  taxation;  that  tbere  was  no  in- 
tention disclosed  in  the  Act  to  tax  such  estates. 

Re  Enston's  WiU,  8  L.  R.  A.  464,  118  N.  Y. 
174. 

Prior  to  this  it  was  held  by  the  general  term 
that  estates  of  nonresident  intestates  were  like- 
wise not  liable. 


Legacies  and  intereMta  UcMefor  the  tax, 
A  bequest  of  a  specified  sum  to  teetatrix^sexeou- 
tore,  in  trust,  ^'to  expend  the  same  tor  masses  for 
the  repose  of  the  said  husband  and  myself,"  and 
naminflr  the  person  whom  testatrix  desired  should 
oelebrate  the  masses,  is  subject  to  the  collateral  in- 
heritance tax.    Black^s  Estate,  1  Connoly,  477. 

A  legacy  to  the  board  of  foreign  missions  Is  not 
exempt  from  the  collateral  inheritance  tax,  under 
the  statutes  of  New  York.  Be  Board  of  Foreign 
Missions,  88  N.  T.  S.  R.  789. 

A  legacy  of  |600  Is  of  the  fair  market  value  of  its 
face,  and  sublect  to  the  coUatral  inheritance  tax 
imposed  by  N.Y.  Laws  1887,  chap.  718.  lie  Bird's  Es- 
tate, 88  N.  Y.  8.  R.  889. 

No  portion  of  an  inheritance  or  testamentary  gift 
amounting  to  ffiOO  or  more  is  exempt  from  the  tax 
imposed  by  N.  Y.  Laws  1887,  chap.  713,  S  I,  under 
the  proyison  that  '*an  estate  which  may  be  valued 
at  a  less  sum  tban  $500  shall  not  be  subject  to  such 
duty  or  tax."  Re  Sherwell's  Estate,  86  N.  Y.  S.  B. 
408,84N.  Y.S.R.31&. 

Under  a  will  directing  executors  to  pay  a  stated 
sum  to  a  certain  church  towards  the  building  of  a 
new  church  or  the  renovation  of  the  present  one, 
tbe  money  must  be  treated  as  personal  property, 
and  subject  to  collateral  inheritance  tax,  under  N. 
Y.  Laws  1885,  chap.  488, 1 L  Sherrill  v.  Christ  CThurch, 
mN.Y.70L 

A  vested  remainder  whose  value  is  ascertainable 
to  subject  to  the  tax.  Re  Vinot's  Estate,  7  N.  Y. 
8upp.  617. 

A  benefical  interest  in  possession  is  a  "succession *' 
conferred  by  will,  and  is  subject  to  a  succession 
tax.   Wright  y,  Blakeslee,  18  Blatcbf.  431. 

Property  conveyed  by  irrevocable  deed,  in  trust 
to  pay  the  rents,  issues  and  profits  thereof  to  the 
grantor  during  her  lifetime,  and  at  her  death  to  dis- 
tribute the  same  among  certain  beneficiaries,  is  not 
12  L.  R.  A. 


subject  to  the  Collateral  Inheritance  Tax  Act, 
where  the  deed  was  executed  before  the  passage  of 
the  Act  of  1887.    Hendrick's  Estate,  1  Connoly,  80L 

Where  a  testator  died  in  1869.  leaving  a  will  mak- 
ing pecuniary  legacies  arising  out  of  personal  prop- 
erty, but  the  legatees  did  not  become  entitled  to 
the  benefit  of  the  legacies  until  1876,  the  executor 
became  liable  at  the  latter  date  to  pay  the  tax,  not- 
withstanding the  intervening  repeaUng  Act.  Hell- 
man  V.  United  States,  16  Blatcbf.  18;  Clapp  v.  Ma- 
son, 94  U.  8.  688, 24  L.  ed.  212. 

•The  Act  of  1890,  chap.  898,  providing  that  tbe  per- 
sonal estate  of  certain  corporations,  including  re- 
ligious corporations,  shall  t>e  exempt  from  taxa- 
tion, and  that  the  ColUiteral  Inheritance  Tax  Act 
shall  not  apply  to  them,  is  prospective  in  its  opera- 
tion, and  does  not  apply  to  atax  which  became  due 
and  payable  before  its  passage.  Sherrill  v.  Christ 
Church,  121  N.  Y.  701. 

Estates  and  interests  exempt  from  tax. 

Under  N.  Y.  Laws  1887,  chap.  718,  all  taxable  es- 
tates and  legacies  are  exempt  from  taxation  to  the 
extent  of  $600.    Re  SherwelL  82  N.  Y.  S.  R.  1020. 

A  legacy  of  |600  payable  at  the  end  of  one  year  is 
not  of  the  fair  market  or  cash  value  of  $600,  and  is 
therefore  not  subject  to  the  collateral  inheri- 
tance tax.    Re  Peck*8  Estate,  80  N.  Y.  8.  R.  209. 

Property  of  a  nonresident  testator  is  not  subject 
to  the  payment  of  a  collateral  inheritance  tax.  Re 
Hairs  Estate,  29  N.  Y.  S.  R.  867. 

Tbe  tax  is  not  assessable  on  property  without  the 
State  under  the  devise  of  a  resident.  LoriUard  v. 
People,  6  Dem.  288;  Dewey^s  Estate,  N.  Y.  L.  J.  Oct. 
21,1889. 

A  will  giving  a  certain  person  the  benefit  and 
proceeds  of  testator^s  membership  in  an  insurance 
association  "as  far  as  his  interest  may  appear  and 
be  proved,"  the  balance  to  go  to  testator^s  wife,  is 
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Be  Tulane,  51  Hun,  218. 

Of  the  Act  of  1887,  chap.  718,  Andrews,  /., 
says:  "The  Act  of  1885  was  so  amended  as  to 
subject  to  its  operation  the  property  within 
this  State  of  a  nonresident  decedent." 

Be  Enitan^s  Will,  supra. 

In  none  of  the  cases  was  any  distinction 
made,  or  sought  to  be  made,  between  nonresi- 
dent testates  and  intestates,  and  the  law  has 
thus  far  been  deemed  to  cover  both  classes. 

See  also  Be  Clark,  29  N.  Y.  S.  H.  650;  Be 
Vinofs  Estate,  7  N.  Y.  Supp.  517.  See  United 
States  y.  Bankin,  8  Fed.  Kep.  874. 

The  language  of  the  Act  is  entitled  to  a  "fair 
construction"  m  order  to  give  effect  to  the  pur- 
pose of  the  Legislature. 

Be  EneUm'sWiU,  supra. 

It  is  the  duty  of  the  court  to  so  interpret  it 
AS  to  conform  to  the  presumed  intention  of  its 
framer. 

P^opU  V.  Davenport,  91  N.  Y.  585. 

Decedent's  whole  estate  having  been  volun- 
tarily distributed  by  appellants,  under  the  laws 
of  this  State,  and  not  at  the  domidl,  the  prop- 
erty must  be  deemed  to  have  passed  here 
within  the  contemplation  of  the  Statute. 

Alvany  v.  PouM,  2  Jones,  Eq.  51;  Alexan- 
det^s  Estate,  8  Clark,  87;  Be  Ewin.  1  Cromp.  & 
J.  151;  Be  Clark,  supra. 

The  fiction  mobUia  sequuntur  personam  has 
no  application  to  taxation. 

Pfople  V.  Tax  Gomrs.  28  N.  Y.  288,  citins^  with 
approval  Gatlin  v.  HuU,  21  Vt.  158;  QraKamY. 
First  Nat.  Bank,  84  N.  Y.  400;  PeapU  v.  Gard- 
ner fi\  Barb.  857, 858;  Peojfie  v.  Ogdenaburgh,  48 
N.  Y.  897;  Ptft?nfe  v.  amith,  88  N.  Y.  588;  People 
V.  Coleman,  7  L  R.  A.  407. 119  N.  Y.  189, 140; 


Maltby  v.  Beading  d  C.  B.  Co.  52  Pa.  140.  See 
also,  under  Collateral  Inheritance  Tax  Acts. 
Altany  v.  Powell,  supra;  State  v.  Dalrymple,  8 
L.  R.  A.  872,  70  Md.  294;  Be  Clark,  supra. 

The  fiction  has  only  been  held  applicable  by 
the  English  courts,  under  the  Legacy  Act,  up- 
on the  express  ground  that  there  was  no  inten- 
tion on  the  part  of  Parliament  to  tax  nonresi- 
dent decedents.  All  the  cases  which  exempt 
the  (jersonal  property  of  nonresidents  actuallv 
within  the  taxing  State  at  the  time  of  death 
will  be  found  upon  examination  to  be  distin- 
guishable upon  this  express  ground. 

Wallace  v.  AUy-Oen.  L.  K.  1  Ch.  App.  1; 
Alvany  v.  Powell  and  State  v.  Dalrymple,  sup- 
ra; Be  Enston's  Will,  8  L.  R  A.  464,  118  N. 
Y.  188,  184. 

The  English  decisions  as  construing  the 
Legacy  and  Succession  Duty  Acts,  are  often 
irreconcilable,  because,  while  all  nonresident 
decedents  are  generally  exempted  under  the  for- 
mer Act  {Thompson  v.  Advocate  General,  12 
Clark  &  F.  1),  they  are  as  a  rule  held  liable 
under  the  Succession  Duty  Act,  there  being 
little,  if  any,  substantial  difference  between 
the  language  of  the  two  Statutes. 

Be  Lovelace,  4  DeG.  &  J.  840;  Be  WaUopsT 
Trust,  1  DeG.  J.  &  S.  656;  LyaU  v.  LyaU,\. 
R.  16  Eq.  1. 

The  authorities  in  Pennsylvania  which  hold 
that  stocks,  bonds,  etc.,  of  a  nonresident,  being 
choses  in  action  and  intangible,  are  not  tax- 
able under  these  Statutes,  are  in  principle 
utterly  opposed  to  the  doctrines  stated  in  Peo- 
pU  V.  Tax  Comrs.  and  Catlin  v.  HuU,  supra. 

To  some  extent  they  conflict  with  earlier 
cases  in  that  State. 


not  a  gift,  leiraoy  or  property  subject  to  the  collat- 
eral inheritance  tax,  but  whatever  the  devisee  may 
receive  under  the  will  is  in  payment  of  his  debt. 
Re  Rogrers,  80  N.  Y.  &  R.  •IS. 

A  cemetery  declared  by  Act  to  be  exempt  from 
all  public  tax  so  long  as  the  same  shall  remain  ded- 
icated to  the  purposes  of  a  cemetery  is  exempt. 
Dewey's  Estate,  mipra. 

A  bequest  of  the  income  of  a  certain  sum  to  be 
applied  to  the  maintenance  of  a  burial  plot  renders 
it  exempt.    Re  Yinot^s  Estate,  7  N.  Y.  Supp.  517. 

Property  bequeathed  to  an  executor  individually 
in  trust  for  the  brother  of  the  testatrix  is  exempt 
from  the  tax.    Re  Farley,  15  N.  Y.  S.  R.  727. 

A  legacy  to  the  husband  of  a  daughter  is  not  sub- 
ject to  the  tax.  Re  Woolsey,  19  Abb.  N.  C.  28S;  Re 
McGarvey,  6  Dem.  145. 

Exemption  of  beneficent  and  ekarttable  asaoeia- 
tions^etc. 

The  societies,  corporations  and  institutions  ex- 
empted from  the  operation  of  the  Act  to  tax  gifts, 
legacies  and  collateral  inheritances  are  those  bodies 
only  which  enjoy  complete  immunity  from  taxa- 
tion as  to  all  their  property;  partial  relief  from  tax- 
ation is  insufficient.  Re  Vassar^s  Will,  84  N.  Y.  8. 
^  R.  328;  Church  Charity  Foundation  v.  People,  6 
Dem.  154;  Re  Hunter,  28  Abb.  N.  C.  24. 

The  Brooklyn  Home  for  Consumptives  is  an  alms- 
house, its  inmates  being  entirely  supported  by 
charity,  and  is  not  subject  to  the  collateral  inheri- 
tance tax.    Re  Herr,  55  Hun.  167. 

As  the  New  York  Association  for  Improving  the 
Condition  of  the  Poor,  although  it  does  not  furnish 
lodgings,  provides  the  means  therefor,  it  is  a  pure 
charity  of  the  almshouse  class,  dispensing  its  bene- 
fits without  any  charge,  and  is  therefore  exempt 
from  the  collateral  inheritance  tax.  Re  Lenoxes 
Estate,  81  N.Y.  8.  R.  960. 


Under  N.  Y.  Laws  1870,  chap.  8, 1 8,  the  property, 
both  real  and  personal,  of  the  Lenox  Library,  in 
the  City  of  New  York,  is  exempt  from  taxation  the 
same  as  other  incorporated  public  Ubrarlee,  and  a 
legacy  to  the  library  is  therefore  exempt  from  the 
collateral  inheritance  tax.    ibid. 

Where  a  testator  directs  his  executor,  after  the 
death  of  his  wife,  to  pay  to  a  church  a  certain  sum 
^'towards  the  building  of  a  new  church  or  the  reno- 
vation of  the  present  one,**  and  the  church  builds 
a  new  edifice,  pajring  for  it  with  a  loan  procured  in 
anticipation  of  its  payment  by  the  executor  after 
the  wife*s  death,  the  fund  is  not  liable  to  the  col- 
lateral inheritance  tax.  Re  Van  Kleeck*s  Estate, 
m  N.  Y.  701. 

Contingent  estates. 

Property  is  not  taxable  until  it  passes  in  the  man- 
ner described  by  statute,  and  a  contingent  remain- 
der bestowed  by  will  upon  one  not  in  the  class  ex- 
empted by  statute  is  not  to  be  taxed  until  the 
defeated  contingency  has  been  rendered  forever 
impossible.    Re  Le  Fever,  5  Dem.  185. 

Where  the  wife  upon  the  death  of  her  husband 
takes  a  life  Interest  with  limited  power  of  disposi- 
tion during  her  hfe,  the  interest  of  other  bene- 
ficiaries depends  upon  the  contiogency  of  her  ex- 
ercise of  her  power  of  disposition.  Re  Cager,  111 
N.  Y.  848,  46  Hun,  657. 

Legacies  bequeathed  to  infants,  to  be  paid  to 
them  as  they  shall  severally  attain  the  age  of  twen- 
ty-one, with  gifts  over  in  the  event  of  earlier  de- 
mise,  vested  on  testator*s  death,  are  not  subject  to 
the  tax.    Re  Cogswell,  4  Dem.  248. 

Children  by  adoption;  exempHon  from  tax. 

The  word  ^*ohildren**  in  the  Act  of  1885  did  not  in- 
clude an  adopted  child,  and  prior  to  the  amendato- 
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Alexander's  Estate,  supra. 

Thej  exempt  under  tbe  fiction  not  only 
stocks  and  bonds  of  foreign  corporations  and 
United  States  government  bonds,  but  also  do- 
mestic and  state  securities  actually  witbin  the 
State  and  issued  under  tbe  laws  of  tbe  State. 

Orcutfs  App.  97  Pa.  185,  188;  Del  Dttsto's 
Estate,  28  W.  N.  C.  Ill;  Com*s  App,  11  W.  N. 
C.  494. 

At  tbe  same  time  tbe  position  is  somewbat 
inconsistent  as,  under  tbeir  own  Statute,  they 
tax  transfers  of  stock  witbin  tbe  State  by  for- 
eign executors. 

Scott,  Intestate  Law  of  Pa.  1871,  547;  Law 
of  Pa.  1887,  p.  79,  §  10. 

And  under  Property  Tax  Laws  they  tax  tbe 
very  securities  exempted  under  tbe  Inneritance 
Act. 

Afalthff  V.  Reading  d  G.  R.  Go.  supra. 

As  tbis  is  not  a  tax  on  property,  an  exemp- 
tion from  property  taxation  cannot  be  extend- 
ed to  relieve  from  tbe  inheritance  tax. 

See  Miller  v.  Gom.  27  Gratt.  110;  Barringer 
▼.  Gatoan,  2  Jones,  Eq.  488;  Gom.  ▼.  Herman, 
10  W.  N.  C.  210,  212;  Society  far  Savings  v. 
Coite,  78  U.  S.  6  Wall.  694,  18  L.  ed.  897; 
Promdent  Sac.  Inst.  v.  Gom.  73  U.  S.  6  Wall. 
611,  832,  18  L.  ed.  907,  918. 

VaAn,  J.f  delivered  tbe  opinion  of  tbe  court: 
Tbe  question  presented  by  this  appeal  is 
whether  succession  to  tbe  personal  property  of  a 
nonresident  intestate,  invested  or  habitually 
kept  by  him  in  this  State,  is  subject  to  taxa- 
tion under  the  Collateral  Inheritance  Act.  The 
original  Act  provided  that  after  the  passage 
thereof  **all  property  which  shall  pasaby  will  or 


by  the  Intestate  Laws  of  this  State  from  any 
person  who  may  die  seised  or  possessed  of  the 
same  while  beine  a  resident  of  the  State,  or 
which  property  snail  be  within  the  State,"  to 
anyone  other  than  certain  excepted  persons 
nearly  related  to  tbe  decedent,  should  be  sub- 
ject to  a  tax  of  $5  upon  tbe  hundred  "  of  tbe 
clear  market  value  of  such  property."  Laws 
1886,  chap.  488.  ^  1.  When  this  Statute  came 
before  the  courts  for  construction  it  was  held 
not  to  apply  to  property  within  this  State, 
either  real  or  personal,  that  passed  by  will  or 
intestacy  from  a  nonresident  decedent  to  col- 
lateral relatives  or  strangers;  and  that  it  was 
limited  in  its  effect  to  property  so  passing  from 
resident  decedents.  Re  Enston's  Will,  118  N. 
Y.  174,  5  Dem.  98, 48  Hun,  608, 8  L.  R  A.  464; 
Re  Tulane,  61  Hun.  218;  Re  Clark,  29  N.  Y. 
S.  R  660. 

In  1887,  however,  the  Legislature  amended 
the  Act,  so  that  it  now  provides  that  "all 
property  which  shall  pass  by  will  or  by  the 
Intestate  Laws  of  tbis  State  from  any  person 
who  may  die  seised  or  possessed  of  the  same, 
while  a  resident  of  this  State,  or,  if  such  de- 
cedent was  not  a  resident  of  this  State  at  the  time 
of  death,  which  property,  or  any  part  thereof, 
shall  be  witbin  this  State,"  etc.  Laws  1887. 
chap.  718.  §  1.  Tbe  part  inserted  by  the 
amendment  is  italicised  for  convenience  of 
comparison.  What  did  tbe  Legislature  wish 
to  accomplish  when  it  inserted  these  words? 
This  question  is  not  easily  answered,  fox  the 
section  is  so  involved  as  to  make  tbe  duty  of 
discovering  its  meaning  unusually  difficult. 
Shortly  after  the  original  Act  was  passed,  liti- 
gation arose  over  its  provisions,  ana  the  courts 


ly  Act  of  1887  a  devise  or  bequest  to  such  children 
was  subject  to  taxatloo.  Re  Miller.  110  N.  Y.  218. 47 
Hun.  801.  6  Dem.  119. 

To  entitle  an  adopted  child  to  exemption  from 
the  collateral  inheritance  tax,  under  N.  Y.  Laws 
1887,  chap.  718,  S 1,  it  is  sufficient  that  the  proceed- 
ings for  his  adoption  conform  sutntantially  to  the 
New  York  statute,  where  they  were  had  in  another 
State.    Be  Butler^s  Estate,  84  N.  Y.  8.  a  180. 

A  legacy  to  a  child  of  an  adopted  child  is  not  ex- 
empt from  the  coUateral  inheritance  tax  imposed 
by  N.  Y.  Laws  1887,  chap.  713.  Re  Bird^s  Estate,  32 
N.  Y.  S.  B.  809. 

Stepdaughters  who  lived  with  testatrix  after  the 
death  of  thetr  father,  testatrix  looking  after  their 
education  and  addressinir  and  speakinK  of  them  as 
her  children,  they  in  turn  addressing  her  as  mother, 
and  the  same  friendly  relations  continuing  after 
the  marriage  of  such  stepdaughters,  are  not  sub- 
ject to  the  payment  of  a  collateral  inheritance  tax 
on  estates  devised  by  the  testatrix,  as  the  latter 
stood  in  the  relation  of  a  parent  to  them.  Re  Csl- 
pron,  80  N.  Y.  8.  R.  948. 

A  legacy  to  a  niece,  who  for  many  years  had 
lived  with  the  testatrix  and  had  been  supported  by 
her,  in  the  apparent  relation  of  parent  and  adopted 
child,  although  the  parties  were  never  addressed 
by  each  other  as  "mother**  and  **daughter,**  but 
where  it  is  apparent  that  the  niece  was  treated  in 
all  respects  as  if  she  had  been  an  adopted  child, 
is  exempt  from  the  tax.  Re  Spencer,  1  Connoly, 
206. 

In  the  absence  of  allegation  or  proof  to  the  con- 
trary it  is  presumed  that,  after  making  the  order 
affirming  the  appraisement  of  the  estate,  the  sur- 
rogate gave  the  notice  prescribed  by  statute  of  the 
amount  of  tax  to  be  paid  by  the  adopted  child.  Re 
Miller,  supra. 
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Corporations,  associations^  etc.;  when  not  exempt. 

The  exemption  of  a  foreign  corporation  from 
taxation  under  tbe  laws  of  the  jurisdiction  of  ori- 
gin does  not  withdraw  it  from  the  operation  of  the 
collateral  inheritance  tax.  Catlin  v.  Trinity  Col- 
lege, 8  L.  R.  A.  206,  113N.  Y.188. 

Unless  the  right  to  exemption  can  be  shown  by 
provision  in  its  charter  a  charitable  or  religious 
corporation  is  subject  to  the  tax.  Re  Herr*s  Will, 
6  N.  Y,  Supp.  48. 

Charitable  institutions  whose  inmates  are  re- 
quired to  pay  for  any  of  the  benefits  received  are 
not  almshouses,  not  being  appropriated  wholly  for 
the  poor;  and  legacies  to  such  institutions  are  sub- 
ject to  the  collateral  inheritance  tax.  Re  Lenoxes 
Estate,  81 N.  Y.  S.  R.  960. 

A  society  for  charitable  purpo8es<  whose  consti- 
tution prescribed  certain  rules  of  admission^ndud- 
ing  the  payment  of  an  admission  fee  by  applicants, 
and  that  their  members  should  make  a  will  trans- 
ferring all  property  of  which  they  are  or  may  be 
possessed,  is  not  exempt  from  taxation.  Thomp- 
son's Estate,  N.  Y.  L.  J.  1888. 

A  charitable  or  benevolent  association  which 
provides  for  the  reception  of  boarders,  who  are  re- 
quired to  give  satisfactory  security  for  the  regular 
payment  of  their  board,  is  not  an  almshouse  so  as 
to  exempt  it  from  the  payment  of  the  collateral 
inheritance  tax.  Re  Keeoh's  Estate,  82  N.  Y.  S.  R. 
227. 

Legacies  to  reliirious  societies  and  colleges  not 
exempted  from  taxation  by  charter  or  special  laws 
are  liable  to  a  coUateral  inheritance  tax  under  the 
New  York  Law  of  1887.  Catlm  v.  Trinity  College, 
8  L.  R.  A.  206, 118  N.  Y.  188. 

A  legacy  to  a  board  of  home  missions  is  not  ex- 
empt from  the  collateral  inheritance  tax,  under  the 
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were  called  upon  to  discharge  the  delicate 
function  of  declaring  what  the  confused  and 
coniUcting  passages  meant.  The  surrogate's 
court  and  the  supreme  court  held  that  the  Act, 
before  it  was  amended,  applied  to  the  estates 
of  nonresident  decedents;  and  when  the  ques- 
tion reached  the  court  of  appeals  two  of  its 
Judges  were  of  the  same  opinion,  but  a  ma- 
jority thought  otherwise,  and  the  construction 
of  the  lower  courts  was  oveVturned.  Be  Ens- 
tan's  Witt^  supra. 

Although  the  Amendment  of  1887  was 
probably  passed  in  view  of  the  litigation  then 
pending,  and  with  the  intention  or  removing 
the  doubt  caused  thereby,  candid  men  are  still 
compelled  to  hesitate  and  divide  in  pronounc- 
ing judgment.  It  must  be  assumed  that  the 
Legislature  in  passing  the  amendment  intended 
to  makraome  change,  and  the  expression,  ''or 
if  such  decedent  was  not  a  resident  of  this 
State  at  the  time  of  deatli,"  suggests  what  that 
change  was.  Before  it  was  amended.,  the  Act, 
as  was  subsequently  held,  applied  only  to  one 
class  of  persons, — resident  decedents, — but  by 
the  amendment  it  is  made  applicable  to  another 
class— nonresident  decedents.  But  does  it  ap- 
ply to  all  persons  belonging  to  these  two 
classes?  It  is  not  denied  that  it  applies  to  all 
resident  decedents  and  to  all  nonresident  tes- 
tators, but  it  is  contended  that  it  does  not  apply 
to   nonresident   intestates,    because   property 


"  which  shall  pass  ...  by  the  Intestate  Laws 
of  this  Slate ''is  expressly  mentioned,  to  the 
implied  exclusion  of  property  passing  b^  the 
Intestate  Laws  of  otner  States.  This  is  the 
position  of  the  appellant,  whose  learned  coun- 
sel claims  that  the  Act,  in  its  present  form,  was 
designed  to  meet  cases  of  succession  by  will, 
but  not  of  succession  by  intestacy,  unless  the 
intestate  was  a  resident  of  this  State.  It  is 
difficult,  however,  to  see  why  the  Legislature 
should  discriminate,  simply  for  the  purpose  of 
taxation,  between  the  property  of  a  nonresident 
decedent  who  made  a  will  and  of  one  who  did 
not.  It  is  not  probable  that  there  was  an  in- 
tention to  tax  the  estates  of  nonresident  testa- 
tors, and  to  exempt  those  of  nonresident  intes- 
tates, because  there  is  no  foundation  for  such 
a  distinction.  People  v.  Davenport,  91  N.  Y. 
574,  585.  Property  of  the  same  kind,  situated 
in  the  same  place,  receiving  the  same  protec- 
tion from  the  law  and  administered  upon  in 
the  same  way,  would  naturally  be  requh^  lo 
contribute  towards  the  expense  of  government 
upon  the  same  basis,  regardless  of  whether  its 
last  owner  died  testate  or  intestate.  The  lan- 
guage of  the  Act,  as  amended,  does  not  indi- 
cate the  intention  thus  contended  for  when  the 
entire  section  is  read  together,  because  non- 
resident decedents  are  mentioned,  while  non- 
resident testators  are  not.  Although  **  the  In- 
testate Laws  of  this  State  "  are  named  as  a  source 


statutes  of  New  York.   Re  Board  of  Home  Missions, 
88  N.  Y.  S.  a  7W. 

A  benefit  asBooiatlon  incorporated  under  the  Act 
of  1848.  chap.  319,  for  the  relief  of  the  aged  and  dis- 
abled and  of  the  families  of  deceased  officers  aqd 
clerks  of  New  York  banks  and  savings  banks,  which 
provided  for  assespments  *to  be  paid  to  entitle  to 
membership,  and  having  no  provision  In  its  charter 
exempting  it  from  taxation,  is  subject  to  the  tax. 
Re  Jones,  1  Gonnoly,  125. 

Asiteument  of  tax. 

The  right  of  the  wife  to  whom  an  estate  is  de- 
vised for  life  to  impair  and  diminish  the  same  for 
any  purpose  whatever  renders  the  assessment  of 
a  collateral  Inheritance  tax,  under  N.  Y.  Laws  1885, 
ohap.  488,  premature  during  her  life.  Re  Oayuga 
County  Surrogate,  40  Hun,  657. 

The  original  testator  left  certain  property  to  his 
wife  for  life,  and  after  her  death  part  of  it  to  his 
son,  his  heirs  or  assigns.  The  son  died  intestate 
during  the  life  estate  and  his  son  Inherited,  but  he 
also  died.  It  was  held  that  the  parties  to  whom  he 
left  the  property  took  a  vested  remainder  or  fee, 
with  the  right  to  enjoy  the  same  upon  the  death  of 
the  life  tenant,  and  the  tax  can  be  fixed  and  assessed 
on  the  legacy.  Van  Rensselaer's  Estate,  N.  Y.  L. 
J.  May  86,  1889. 

Authority  and  power  of  surrooate. 

The  surrogate  is  deemed  the  superior  authority 
upon  all  questions,  mcludlng  that  of  value  of  the 
estate  subject  to  the  tax.    Re  Astor,  6  Dem.  408. 

He  will  not  take  any  steps,  upon  his  own  motion, 
until  the  expiration  of  eighteen  months  after  the 
decedent's  death.   Ibid. 

Application  for  appraieement. 

It  Is  the  duty  of  an  executor  to  apply  for  an  ap- 
praisement of  interests  passing  by  the  will  of  his 
decedent  taxable  under  the  Collateral  Inheritance 
Tax  Act.  The  power  given  to  the  surrogate  of  his 
own  motion  to  cause  an  appraisement  to  be  made, 
and  to  fix  the  tax,  was  not  intended  to  relieve  per- 
sonal representatives  of  this  obligation.  Fraxer  v. 
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People.  6  Dem.  174;  Re  Frowe,  20  N.  Y.  8.  R.  865. 
Compare  Re  Earley,  15  N.  Y.  S.  R.  787;  Re  Astor,  6 
Dem.  418. 

In  the  case  of  a  oontmgent  interest,  and  upon  the 
happening  of  a  contingency  upon  which  it  should 
take  effect,  an  appraisement  of  such  interest  should 
be  had.    Wallace's  Estate,  18  N.  Y.  S.  B.  887. 

Appraiser,  appointment  and  duty  of. 

The  order  appointing  an  appraiser  will  designate 
the  person  upon  whom  service  of  notice  by  mail 
shall  be  made,  including  all  Interested  in  the  estate. 
Re  Astor,  6  Dem.  402. 

The  appointment  of  an  appraiser  Is  not  necessary 
where  the  legacies  subject  to  the  tax  are  in  cash. 
Ibid.:  Re  Jones,  19  Abb.  N.  C.  281, 5  Dem.  80. 

He  should  be  appointed  only  where  specific  lega- 
cies subject  to  the  tax  under  that  Act  are  given,  or 
where  taxable  mheritunces  exist,  or  estates  In  fee 
are  devised,  or  remainders,  annuities,  life  estates  or 
terms  of  years  are  created.    Re  Jones,  supra. 

It  is  the  duty  of  the  appraisers  to  appraise  only 
the  estates  of  the  persons  whose  estates  are  Inherit- 
ed or  created  by  will,  and  which  are  subject  to  the 
tax.    Re  Robertson,  6  Dem.  92. 

Even  if  the  property  of  -the  decedent  Is  situated 
m  more  than  one  county,  the  appraiser  appointed 
may  appraise  it  all.  Eeeoan^s  Estate.  1  Connoly, 
226. 

Foltiotion. 

In  appraisals,  the  value  of  the  life  estate  is  to  be 
ascertained  by  reference  to  the  tables  of  mortality 
adopted  by  the  general  rules  of  practice.  Re  Rob- 
ertson, 5  Dem.  92. 

Though  it  may  be  necessary  to  deplete  the  prin- 
cipal fund  to  pay  life  annuities,  and  be  trnpossible 
to  determine  their  cash  value,  the  property  should 
be  taken  at  its  market  value  at  testator's  death. 
Re  Leavltt,  22N.  Y.  8.  R.  81. 

Where  the  beneficiary  of  a  devise  is  known,  the 
property  definite  and  the  event  to  occur  certain 
the  present  value  of  devisee's  interest  can  be  fixed. 
HIgglns'  Estate,  N.  Y.  L.  J.  1889. 

Where  the  valuation  of  the  estate  of  the  remain- 
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of  title,  tbey  are  Dot  the  exclusive  source,  aud 
neitlier  uecessarily  nor  naturally  apply  to  the 
property  of  nonresident  decedents  named  at  a 
later  point  in  the  section.  In  this  discussion  it 
18  assumed,  as  the  appellant  claims,  Uiat  the  per- 
sonal property  of  such  persons  passes  accord- 
ing to  the  laws  of  the  State  where  they  reside. 
By  comparing  the  original  with  the  amended 
Act,  and  analyzing  the  provisions  of  the  latter 
in  the  light  thus  afforded,  we  think  that  tbe 
Legislature  intended  by  the  fore  part  of  the  sen- 
tence under  consideration  to  provide  for  suc- 
cession to  the  estates  of  residents  to  which  **  the 
Intestate  Laws  of  this  State"  apply;  that  after 
providing  for  that  class  a  cbange  is  made,  in- 
dicated b^  the  use  of  the  disjunctive  particle 
**  or,"  which  suggests  a  transition  to  another 
aubject,  and  intn^uces  another  class,— nonres- 
idents,—who  are  also  provided  for:  and  then 
«ach  class  is  carried  forward  to  the  taxing 
clause,  which  embraces  both.  As  thus  con- 
strued, '*  the  Intestate  Laws  of  this  State  "  have 
no  application  to  the  second  class,  being  sep- 
arated from  it  by  the  word  "  or,"  and  confined 
to  that  clause  of  the  sentence  in  which  they 
occur.  They  are  not  repeated  in  the  second 
clause,  either  literally  or  by  implication,  al- 
though the  words  ''all  property,^'  in  the  first 
•clause,  are  repeated  in  the  second  in  the  form 
of  "  which  property,"  but  no  limitation  is  there 
applied  to  them.     **  Which  property,"  as  thus 


used,  means  the  property  of  the  nonresident 
decedent,  and  such  property,  if  personal,  would 
not  pass  by  the  Intestate  Laws  of  this  State. 
This  construction  is  confirmed  hy  referring  to 
other  portions  of  the  Act,  which  provide  tnat 
"all  administrators,  executors  and  trustees" 
shall  be  liable  for  the  taxes  until  paid  (§  1):  and 
that.  **  whenever  any  foreign  executor  or  ad- 
ministrator shall  assign  or  transfer  any  stocks 
or  loans  in  this  State,  standing  in  the  name  of 
a  decedent,"  the  tax  shall  be  fSdd  to  the  proper 
officer  on  such  transfer,  or  the  corporation  per- 
mitting it  shall  become  liable  to  pay  the  tax, 
provided  it  had  knowledge  of  the  facts  in  time. 
Section  2.  It  is  clear  that  the  Act  is  not  con- 
fined to  real  estate,  but  emhraoes  personal 
property  also,  including  evidences  of  deot.  All 
administrators  are  made  liable  for  the  tax;  and 
corporations  can  transfer  stock  standing  upon 
their  books  in  the  name  of  a  nonresident  dece- 
dent onlv  at  their  peril,  until  the  tax  thereon  is 
paid.  The  fiction  of  law  that  personal  estate 
has  no  ntvs  away  from  the  person  or  residence 
of  its  owner  is  done  away  with  to  a  limited  ex- 
tent, and  for  a  8{>ecified  purpose,  and  the  truth 
is  substituted  in  its  stead  as  the  rule  of  action. 
That  the  Legislature  had  the  power  to  do  this 
can  hardly  l^  questioned.  Be  MePhergon,  104 
N.  T.  806,  6  Cent.  Re|).  781.  As  was  said  by 
Judge  Story,  when  writing  upon  this  subject: 
*'  A  nation  within  whose  territory  any  personal 


German  cannot  be  determined  beoaiue  tbe  whole 
estate  may  be  absorbed  durinir  the  lifetime  of  the 
life  tenant,  the  appraisement  cannot  be  had  until 
the  death  of  the  life  tenant.  Flemlng^s  Estate,  N. 
Y.L.  J.  Oct.  15, 1889. 

Where  a  contingency  rendered  tbe  present  ap- 
pralsable  value  incapable  of  any  approximate  val- 
uation owing*  to  certain  executory  devises  there  Is 
no  twslB  for  imposition  of  the  tax.  Re  Cager,  111 
K.  Y.  848. 40  Hun,  657. 

Report  of  appraiser. 

The  appraiser  should  report  all  property  as  to 
which  he  is  in  doubt,  as  subject  to  the  tax.  Hen- 
driokB'  Bstate,  18  N.Y.  S.  B.  980. 

The  great  age  of  a  Ufe  tenant  whose  share  Is  sub- 
ject to  the  tax  Is  no  reason  for  postponing  the  con- 
firmation of  the  report  of  the  appraiser.  Wilkes^ 
Estate,  K.  Y.  L.  J.  Oct  81, 1880. 

An  appraiser  should  only  report  upon  property 
subject  at  the  time  to  the  tax  prescribed  by  the 
law,  and  not  upon  a  contingent  interest.  Wallace^s 
Bstate.  18  N.  Y.  8.  R.  887. 

The  appraiser  should  report  tbe  market  value  of 
a  contingent  interest  at  the  date  of  the  decedents 
death  and  leave  tbe  taxation  for  future  action. 
Clark's  Bstate,  1  Ck)nnoly,  481. 

A  gift  to  an  infant  being  of  a  watch  and  chain  and 
diamond  studs  not  within  tbe  exempted  class,  to  be 
jriven  to  bim  when  he  reached  the  age  of  twenty- 
one,  and  the  Income  of  tl5,000  till  he  reached  that 
age,  and  at  that  age  the  sum  of  tlO,000  outright  and 
the  unexpended  income,  and  in  case  of  his  death 
tef  ore  that  age,  the  whole  bequest  to  become  part 
of  the  residuary  estate,  the  appraiser  should  report 
the  present  value  of  the  income  of  the  whole  be- 
•queat  of  915.000.    Mathews*  Estate,  K.  Y.  L.  J.  1889. 

Paymentjof  tax. 

Tbe  tax  on  a  pecuniary  legacy  accrues  on  the 
^death  of  the  testator,  though  it  is  not  payable  until 
the  lesratee  becomes  entitled  to  the  benefit,  of  the 
leiraoy.    Hellman  v.  United  States,  15  Blatchf.  16. 

The  tax  is  payable  if  the  property  is  constructive- 
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ly  in  the  possession  of  the  legatees  so  that  they  had 
sufficient  control  over  it  to  order  tne  referee  in  a 
partition  suit,  in  whose  hands  the  money  then  was, 
to  pay  certain  debts  out  of  the  shares  coming  to 
them.    Welsh'sEstate,  N.Y.  L.J.  JulyS8.1888. 

Under  provisions  of  •  8  of  the  Act  In  relation  to 
the  payment  of  the  tax  to  the  treasurer  of  the 
'•proper  county,"  the  '^proper  county"  is  the  coun- 
ty of  the  surrogate  first  properly  acquiring  juris- 
diction.   Keenan^  Estate,  1  Connoly,  2X8. 

Where  an  estate  chargeable  under  this  Act  can- 
not be  settled  at  tbe  end  of  one  year  from  the  death 
of  the  decedent  by  reason  of  claims  made  upon  It, 
by  necessary  litigation,  or  other  unavoidable  cause 
of  delay,  only  tt  per  cent  per  annum  is  to  be  charged 
upon  tbe  tax  from  tbe  expiration  of  the  year,  until 
the  cause  of  such  delay  be  removed.  People  v. 
Prout,  58  Hun,  541. 

Where  a  tax  Is  paid  by  an  executor  under  an  or- 
der of  court  which  was  erroneous,  the  remedy  of 
the  aggrieved  legatee  Is  provided  for  by  S 12  ot  the 
Act  of  1887.    Keech*s  Estate,  82  M .  Y.  S.  R.  2S7. 

The  person  liable  to  pay  a  tax  on  a  ^'succession" 
is  the  person  beneficially  interested  in  the  property, 
and  not  the  trustee  or  executor  In  whom  the  legal 
title  Is  vested,  or  to  whom  a  power  in  trust  Is  given 
for  the  benefit  of  such  person.  United  States  v. 
Tappan,  10  Ben.  284. 

Enforteimenl  of  pavment. 

Execution  must  first  issue  to  all  persons  interest- 
ed who  are  liable  to  the  tax  before  application  can 
be  made  for  its  collection.  Re  Prout,  19  N.  Y.  S.  R. 
818. 

As  to  the  administrators,  executors  and  trustees, 
application  for  the  order  directing  them  to  pay  the 
tax  can  be  made  to  the  surrogate's  court  without 
leave.    IMd. 

The  surrogate  can,  on  the  return  of  an  execution 
issued  upon  his  decree,  enforce  the  decree  by  pro- 
ceedings for  contempt  under  the  Code  of  Civil  Pro- 
cedure, •  2605.  Diid,  See  noU  to  Howe's  Estate 
(N.  Y.)2L.  B.  A  82^  for  the  law  of  otber  States. 
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property  is  actually  situated  has  an  entire  do- 
minion over  it  while  therein,  in  point  of  sov- 
ereignty and  Jurisdiction,  as  it  has  over  immov- 
able property  situated  there."  Confl.  L.  §  550. 
In  Pecpfe  v.  Tax  Comrs.,  28  N.  Y.  224,  228, 
Judge  Comstock  quotes  with  approval  the  fore- 
going extract,  and  adds:  '*I  can  think  of  no 
more  Just  and  appropriate  exercise  of  the  sov- 
ereignty of  a  State  or  nation  over  property  sit- 
uated withm  it  and  protected  by  its  laws  than 
to  compel  it  to  contnbute  towards  the  mainte- 
nance of  government  and  law.  Accordingly 
there  seems  to  be  no  place  for  the  fiction  of 
which  we  are  speaking  {mobilia  personam  ae- 
guuntur)  in  a  well-adjusted  system  of  taxation." 
See  also  Ouillander  v.  Hoicell,  86  N.  Y.  657; 
Graham  Y.  First  Nat,  Bank,  84  N.  Y.  898.  401; 
Catlin  V.  Hull,  21  Vt.  162;  Dos  P.  Col.  Inher- 
itance Taxes,  87.  92. 

Orcutfs  App.,  97  Pa.  179,  is  pressed  upon  our 
attention  as  opposed  to  the  views  here  ex- 
pressed, but  that  case  was  decided  under  a 
statute  differing  materially  from  the  one  under 
consideration.    1  Purdon,  Dig.  259.    The  main 

goint  of  contention  there  was  whether  United 
tates  bonds,  no  matter  where  deposited,  had 
a  situe  different  from  the  domicil  of  their 
owner;  and  it  was  held  that  they  had  not,  by 
the  Act  then  under  review,  which  was  declared 
"  to  embrace  only  personal  property  of  a  tangi- 
ble nature,  actualljr  situated  or  used  for  busi- 
ness purposes  within  the  Commonwealth,  and 
not  to  mere  certificates  of  indebtedness,  such  y 
government  bonds."  It  was  held  otherwise  by 
the  Court  of  Appeals  of  Maryland  in  State  v. 
DalrympU,  70  Md.  294,  8  L.  R.  A.  892.  where 
the  words  *•  being  in  this  State"  were  declared 
to  refer  to  the  actual,  and  not  to  the  construc- 
tive, situation  of  the  property.  In  Alvany  v. 
Paicell,  2  Jones,  Eq.  51,  it  was  held  that  prop- 
erty, whether  real  or  personal,  situate  in  the 
State  of  North  Carolina,  but  belonging  to  one 
domiciled  and  dying  intestate  in  Canada,  was 
subject  to  the  succession  tax  imposed  by  a  stat- 
ute of  said  State.  When  Be  EnsUrrCs  Will, 
gypra,  was  before  this  court  the  Amendment  of 
1»87  had  been  passed;  but  it  did  not  applv  to 
the  facts  of  that  case,  because  they  arose  berore 
its  passage,  although  the  decision  was  made 
afterwards.  Still  the  amendment  was  consid- 
ered in  the  prevailing  opinion,  which  stated 
(118  N.  Y.  188)  that  "by  chapter  718  of  the 
Laws  of  1887  section  1  of  the  Act  of  1886  was 
so  amended  as  to  subject  to  its  operation  the 
property  within  this  State  of  a  nonresident  de- 
cedent; and  this  amendment  furnishes  some 
evidence  that  prior  thereto  the  proper  construc- 
tion of  the  section,  according  to  tbe  under- 
standing of  the  Legislature,  did  not  include 
within  Its  operation  such  property."  In  the 
dissenting  opinion  reference  was  made  to  the 
same  subject  in  this  way  (118  N.  Y.  184): 
••Under  either  Statute  [the  original  and  the 
amendment]  the  clear  intention  was  to  bring  in 
for  taxation  all  property,  real  and  personal, 
without  regard  to  residence,  which  was  within 
the  Jurisdiction  of  tbe  courts  of  this  State,  and 
to  be  administered  under  its  laws  for  the  ben- 
eficiaries named  in  the  Act,  subject  only  to  the 
exceptions  named  in  the  Act  itself."  All  of  (he 
property  in  Question  has  been  administered 
upon  in  this  state  alone.  There  appeared  to 
be  no  difference  in  the  minds  of  the  six  judges 
n  L.  R  A. 


who  took  part  in  tbe  decision  as  to  tbe  effect 
of  the  Amendment  of  1887.  Apparenthr  they 
were  all  of  the  opinion,  as  the  most  of  those 
participating  in  this  decision  are,  that  by  the 
change  then  made  the  Act  applied  to  the  prop- 
erty within  this  State  of  any  nonresident  dece- 
dent. The  appellant  further  contends  that  tbe 
property  In  question  was  not  *' within  this 
State,"  according  to  the  true  meaning  of  the 
Statute;  and  the  contention  is  supported  by  the 
argument  that  it  would  be  unreasonable  to  tax 
tbe  money  found  upon  the  person  of  a  nonres- 
ident who  died  while  traveling  in  this  State. 
We  should  hesitate  before  applying  the  Statute 
to  any  property  casually  brought  into  the  State 
for  a  temporary  purpose,  as  by  a  visitor  or 
traveler;  but  the  record  before  us  does  not  pre- 
sent such  a  case.  It  miffht  well  be  held  that 
such  property,  although  literally  "  within  this 
State,"  was  not  here  in  the  sense  meant  by  the 
Statute,  on  account  of  the  transitory  and  acci- 
dental character  of  its  presence,  and  the  imme-  • 
diate  custody  of  the  owner.  Herron  v.  Sjeeran^ 
59  Ind.  472.  476. 

Where,  however,  the  monev  of  a  nonresident 
is  invested  in  this  State,  as  ft  was  by  Mr.  Ro- 
maine  in  the  bond  and  mort^e  in  question, 
and  in  the  deposits  made  by  him  in  the  savings 
banks,  or  where  the  property  of  a  nonresident 
is  habitually  kept,  even  for  safety,  in  this  State, 
we  think  that  tbe  Statute  applies  both  in  letter 
and  spirit.  Such  property  is  within  this  State 
in  every  reasonable  sense,  receives  tbe  protec- 
tion of  its  laws,  and  has  every  advantage  from 
f government,  for  the  support  of  which  taxes  are 
aid,  that  it  would  have  if  it  belonged  to  a  res- 
ident. We  think  that  a  fair  construction  of  the 
Act  permits  no  distinction  as  to  such  property,, 
basea  simply  upon  the  residence  of  tbe  deceased 
owner.  W e  have  nothing  to  do  with  the  policy 
of  the  Statute,  as  our  duty  is  discharged  when 
we  declare  its  meaning,  and  apply  it  to  tbe  case 
in  hand.  That  duty  we  discharge  in  this  in- 
stance by  adjudging  that  succession  to  tbe  per- 
sonal property  in  question,  latelv  belonging  to 
Worthington  Komaine,  a  nonresident  intestate,, 
but  invested  or  habitually  kept  by  him  in  this 
State,  is  taxable  under  the  Collateral  Inher- 
itance Act,  in  so  far  as  it  passed  to  persons  not 
excepted  from  its  provisions. 

The  orders  should  be  afirmad,  with  costs, 

Hal^ht,  J.,  dissenting: 

The  question  is  as  to  whether  the  next  of  kin 
of  a  nonresident  decedent  intestate  are  liable  to 
pay  a  collateral  inheritance  tax  on  the  personal 

Property  of  such  decedent  found  within  this 
tate.  The  Statute  provides  that  "after  the 
passage  of  this  Act  all  property  which  shall 
pass  bv  will  or  by  the  Intestate  Laws  of  this 
State  from  anv  person  who  may  die  seised  or 
possessed  of  the  same  while  a  resident  of  this 
State,  or.  if  such  decedent  was  not  a  resident 
of  this  State  at  the  time  of  death,  which  prop- 
erty, or  any  part  thereof,  shall  be  within  this 
State,  .  .  .  snail  be  and  is  subject  to  a  tax  of 
$5  on  every  hundred  dollars  of  the  clear  market 
value  of  such  property,"  etc  Chapter  718, 
Laws  1887.  The  taxes  imposed  by  this  Act  are 
special,  and  not  general;  and  tbe  role  is  that 
special  tax  laws  are  to  be  strictly  construed 
against  the  government  and  favorably  to  the 
t£cpayer;  that  a  citizen  cannot  be  subjected  to 
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special  burdens  without  clear  warrant  of  law. 
Re  MePher^n,  104  N.  Y.  306-817.  tfCent.  Rep. 
781;  Dos  P.  Col.  Inheritance  Taxes.  41. 

In  Re  Enston's  W%U,  113  N.  Y.  174-177,  8  L. 
R  A.  464,  Andrews,  J,,  in  delivering  the  opin- 
ion of  the  court,  sajs:  *'  The  tax  imposed  hy 
this  Act  is  not  a  common  burden  upon  all  the 
property  or  upon  the  people  within  the  State. 
It  is  not  a  general,  but  a  special,  tax,  reaching 
only  to  special  cases,  and  affecting  only  a 
special  class  of  persons.  ...  In  such  a  case 
they  [the  executors]  have  the  right,  both  in 
reason  and  in  justice,  to  claim  tbat  they  shall 
be  clearly  brought  within  the  terms  of  the  law 
before  they  shall  be  subjected  to  its  burdens. 
It  is  a  well-established  rule  that  a  citizen  cannot 
be  subjected  to  special  burdens  without  clear 
warrant  of  law."  With  this  rule  in  view,  op- 
erating as  our  guide,  let  us  review  the  Statute: 
''All  property  which  shall  pass  by  will  or  by 
the  Intestate  Laws  of  this  State  from  any  person 
who  may  die  seised  or  possessed  of  the  same 
while  a  resident  of  this  State."  Here  we  have 
clearly  expressed  the  legislative  intent  to  sub- 
ject to  the  tax  both  real  and  personal  property 
of  a  resident  which  shall  pass  by  will  or  by  the 
Intestate  Laws  of  this  State.  The  condition 
upon  which  the  tax  may  be  imposed  is  that  the 
property  shall  pass  by  will  or  by  the  Intestate 
Laws  of  the  State.  * '  Or,  if  such  decedent  was 
not  a  resident  of  this  State  at  the  time  of  death, 
which  property,  or  any  part  thereof,  shall  be 
within  this  State."  As  we  have  seen,  the  for- 
mer clause  of  the  Statute  quoted  refers  to  the 
residents  of  the  State,  and  the  latter  clause  to 
nonresidents.  The  two  clauses  are  connected 
by  the  word  "  or."  But  we  do  not  understand 
that  by  the  use  of  this  word  it  was  intended  to 
provide  for  the  taxing  of  other  property  than 
that  mentioned  in  the  former  clause,  but  only 
to  provide  for  the  taxing  of  such  property  of  a 
nonresident  decedent  which  shall  be  within  this 
State  at  the  time  of  his  death;  and  this  intention 
is  made  apparent  from  the  use  in  the  latter 
clause  of  the  words  *'  which  property,"  thereby 
referring  to  the  property  which  should  pass  by 
will  or  the  Intestate  Laws  of  this  State.  If  we 
are  correct  in  this  interpretation  of  the  Statute, 
it  follows  that  the  tax  in  question  was  improp- 
erly imposed,  for  the  reason  that  the  property 
of  the  decedent  found  in  this  State  was  per- 
sonal ;  and,  the  situs  being  with  the  owner,  it 
would  not  pass  by  the  Intestate  Laws  of  this 
State.  Redf .  Surr.  2d  ed.  588.  Chapter  488  of 
the  Laws  of  1885  was  amended  by  the  Act  in 


question  by  the  insertion  of  the  words,  "if  such 
decedent  was  not  a  resident  of  this  State  at  the 
time  of  death."  Under  the  former  Act  it  was 
held  that  the  tax  could  be  imposed  only  upon 
property  so  passing  by  will  or  by  the  Intestate 
Laws  of  this  State,  etc.  Re  JSnUon's  Will, 
supra.  It  is  not  contended  that  it  was  the  in- 
tention in  amending  the  former  Act  to  bring  in 
nonresident  decedents,  and  subject  their  estates 
to  the  same  burdens  as  residents.  This  was 
doubtless  the  intention  as  to  the  real  estate,  but 
as  to  the  personal  estate  we  cannot  assume  that 
it  was  the  intention  to  impose  a  greater  or 
heavier  burden  upon  nonresidents  than  that 
which  was  imposea  upon  residents.  Under  the 
Act  of  1885  the  tax  could  not  be  imposed  upon 
the  real  estate  within  this  State  of  a  nonresident. 
Such  real  estate  is  subject  to  the  jurisdiction  of 
our  State,  and  would  pass  under  its  laws;  and 
under  the  amended  provision  of  the  Act  of  1887 
it  would  clearly  be  assessable  here,  and  could 
not  be  else w  here.  But  it  is  quite  different  with 
the  personal  property  of  a  nonresident.  As  we 
have  already  stated,  the  situs  of  such  property 
is  with  the  owner,  and  upon  bis  death  it  is  dis- 
tributed according  to  the  law  of  his  domicil, 
and  does  not  pass  under  our  Intestate  Laws. 
Redf.  Surr.  supra.  In  many  of  the  States  sim- 
ilar laws  to  the  one  in  question  have  been  en- 
acted. So  that,  if  the  personal  propeity  of  a 
nonresident  decedent  should  be  assessed  in  this 
State,  and  the  tax  imposed  upon  the  next  of 
kin,  it  would  subject  them  to  the  payment  of 
a  double  tax,  for  after  the  transmission  of  the 
property  to  the  State  of  the  domicil  it  would 
pass  under  the  laws  of  that  State,  and  they 
would  be  liable  to  the  payment  of  a  similar  tax 
in  that  State.  And  the  same  would  be  true  of 
a  decedent  in  this  State  who  should  die  having 
personal  property  in  another  State.  After 
being  taxed  in  that  State,  and  the  property 
transmitted  to  this  State,  it  would  pass  under 
our  laws,  and  would  conseauently,  under  the 
provisions  of  the  Act.  be  clearly  liable  to  the 
assessment  of  a  collateral  inheritance  tax. 
Again  referring  to  the  Statute,  all  property 
which  shall  pass  by  will  or  the  Intestate  Laws 
of  this  State  shall  be  subject  to  the  tax.  In 
determining  the  question  whether  the  property 
is  subject  to  the  tax  the  test  is.  Does  it  pass  in 
the  manner  provided  by  the  Statute?  As  we 
have  seen,  the  property  in  question  does  not 
pass  by  will,  or  under  any  of  the  laws  of  our 
State.  The  order  should  be  reversed,  and  the 
proceedings  dismissed. 


NORTH  CAROLINA  SUPREME  COURT. 


J.  W.  BURBAGE  and  Wife 

Samuel  WINDLEY  et  al.,   Exrs.,  etc.,   of 
R  C.  Windley,  Deceased,  Appts. 

(....N.  C.-...) 

A  promise  in  ooiudderatlon  of  permUi- 
sioii  to  Inaiire  the  life  of  a  person  to  pay 


his  wife  a  sum  of  money  after  his  death  Js  on  a 
void  consideration  where  the  promisor  has  no  in- 
surable interest  in  the  life  on  which  the  insur- 
ance is  taken,  and  therefore  cannot  be  enforced. 

(February  18, 1801.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Court  for  Beaufort  County  in 


Vote.— Insurance;  wager  policy  void. 
A  policy  taken  upon  the  life  of  another  for  speo- 
clative  pnrpoeee  is  reirarded  as  nothing  more  than 
a  wBger.   Amick  v.  Butler,  9  West  Rep.  848.  Ill 
13L.  RA. 


Ind.  578.   See  Ruse  v.  Mutual  Ben.  L.  Ins.  Go.  28  N. 
Y.  516 ;  Brockway  v.  Mutual  Ben.  L.  Ins.  Oo.  0  Fed. 
Rep.  Z4»;  Bliss,  L.  Ins.  «  9. 
The  insurable  Interest  must  be  of  a  substantial 
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favor  of  plaintiffs  in  an  action  broaglit  to  re- 
cover money  alleged  to  be  due  the  wife  under 
a  contract.    Action  dimnUsed, 

Statement  b^  Merrimoiit  Ch,  J.: 
The  oomplamt  alleges,  in  substance,  that  in 
the  year  1888,  R  C.  Windley,  now  deceased, 
the  testator  of  the  defendants,  at  different  times 
specified,  applied  to  three  several  insurance 
companies,  and  obtained  from  each  of  them  an 
insurance  policy,  granted  and  made  payable  to 
him  and  for  his  own  benefit,  whereby  each, 
for  the  consideration  specified  therein,  insured 
the  life  of  John  W.  Hammond,  ''on  the  ordi- 
nary life  plan,"  for  the  sum  of  money  in  each 
specified,  the  three  policies  aggregating  the 
8um  of  $10,000.  It  is  not  alleged,  nor  does  it 
at  all  appear,  that  the  said  testator  had  any  in- 
surable or  any  interest  in  the  life  of  the  said 
Hammond,  itisalleffed:  '* Third.  That  the 
consideration,  and  the  only  consideration, 
which  induced  ^and  moved  the  said  John  W. 
Hammond  to  permit  Mr.  Windley  to  have  his 
life  insured,  was  that  the  said  Windley  con- 
tracted and  agreed  with  the  said  John  W. 
Hanunond  and  his  wife,  Sarah  E.  Hammond, 
that  out  of  the  moneys  which  the  said  Wind- 
ley  would  collect  on  these  policies  and  certifi- 
cates of  insurance  upon  the  life  of  the  said 
Hammond,  after  his  (the  said  Hammond's) 
death,  he  (Windley)  would  pay  to  Sarah  E. 
Hammond  (now  Burbage)  the  sum  of  five  hun- 
dred ($500)  dollars. "  The  said  Hammond  died 
on  the  15th  day  of  January,  1884,  leaving  sur- 
viving him  his  said  wife,  who  afterwards,  on 
the  6ih  day  of  Februarv,  1884,  intermarried 
with  her  co-plaintiff.  The  said  insurance  com- 
imnies  afterwards,  in  the  month  of  April.  1884, 
"took  up  the  policies  and  certificates  of  insur- 
ance" from  the  said  testator.  The  plaintiffs 
made  demand  of  the  said  testator  in  his  life- 
time that  he  pay  to  the/em«  plaintiff,  who  was 
widow  of  the  said  Hammond,  the  said  sum  of 
$500,  which  he  refused  to  do.  The  said  R.  C. 
Windley  afterwards,  on  the  15th  of  December, 
1886,  died,  leaving  a  last  will  and  testament, 
which  was  proven,  and  the  defendants  quali- 
fied as  executors  thereof.  The  plaintiffs  bring 
this  action  to  recover  the  said  sum  of  $500. 
The  defendants,  in  their  answer,  denv  the  ma- 
terial allegations  pf  the  complaint;  allege  that 
said  contracts  of  msurance  were  without  con- 
sideration and  void,  as  wagering  contracts,  and 
against  the  policy  of  the  law;  and  pleaded  the 
Statute  of  Limitation.    On  the  trial  there  were 


several  exceptions  of  the  defendants  to  evidence 
received;  others  to  instructions  given  to  the 
jury;  and  others  upon  the  ground  that  the  court 
refused  to  give  certain  instructions  specially 
asked  for  by  them.  It  is  not  necessarv  to  re- 
port these,  as  this  court  disposed  of  the  case 
on  another  and  a  different,  distinct  ground. 
In  this  court  the  defendants  moved  to  dismiss 
the  action  upon  the  ground  that  the  complaint 
fails  to  state  facts  suflScient  to  constitute  a' 
cause  of  action. 

MewTB,  W.  J.  Rodnukn,  Jr.*  and  John 
H.  Small*  for  appellants: 

No  consideration  is  alleged  for  Windley's 
promise.  It  is  required  that  every  promise, 
not  under  seal,  must  be  based  upon  a  sufiicient 
consideration. 

This  consideration  forming  a  material  part 
of  the  contract  must  be  set  forth  in  the  declara- 
tion, or  else  it  is  bad  as  not  setting  forth  a 
cause  of  action. 

Burnet  v.  Bisco^  4  Johns.  2]^;  Symmaru  v. 
KnoXy  8  T.  R.  67;  Pittman  v.  Pittman,  11  L. 
R.  A.  456.  107  N.  C.  159. 

The  consideration  necessary  to  support  a 
promise  must  be  a  valuable  one,  and  while  the 
courts  will  not  inquire  into  the  sufllciency  of 
the  coDsideration,  yet  it  must  be  something  of 
value. 

HaOam  v.  Sherwood,  10  Bing.  540;  8oUy  v. 
Hinde,  6  Car.  &  P.  816. 

The  consideration  must  also  be  one  which  is 
not  immoral  or  unlawful,  for  an  unlawful  con- 
sideration will  not  support  a  contract. 

This  consideration  must  flow  from  the  plain- 
tiff to  the  defendant,  or  from  someone  at  the 
instance  of  plaintiff. 

Morehead  v.  Wn$ton,  78  N.  C.  898;  Peacock 
V.  WiUiams,  98  N.  C.  824. 

If  the  consent  of  Hammond  was,  in  law, 
any  consideration,  then  it  amounted  to  an 
agreement  on  Hammond's  part  to  permit 
Windley  to  do  an  act  which  is  contra  borufs 
mores  (that  is.  to  take  a  wagering  policy  on 
Hammond's  life),  and  the  consideration  being 
an  agreement  to  do,  or  permit  to  be  done,  an 
unlawful  act,  fails,  and  the  agreement  is  nt/^tim 
pactum. 

Covington  v.  ThreadgiU,  88  N.  C.  186. 

The  complaint  upon  its  face  shows  that  the 
policy  of  insurance,  as  between  Windley  and 
the  company,  was  a  wagering  one.  This^being 
true,  a  contract  between  Windley  and  Ham- 
mond, that  Windley  should  take  out  such  a 
policy  on  the  life  of  Hammond  and  divide  the 


character,  and  such  as,  under  all  the  clroumstanoes, 
to  take  from  the  traDsaction  all  suspicion  of  wasr- 
eringr.  Amick  v.  Butler,  «upra:  Connecticut  MuL 
L.  Ins.  Co.  V.  Lucbs,  106  TJ.  S.  498.  £7  L.  ed.  800;  Cor- 
son^H  App.  4  Cent  Bep.  a07, 118  Pa.  488. 

Where  a  third  party,  without  any  insurable  In- 
terest io  the  life  of  another,  procures  a  policy  of 
insurance  on  the  life  of  such  person,  either  by  hav- 
ing a  policy  issued  directly  to  himself,  or  by  Having 
the  person  whose  life  is  insured  take  out  a  policy 
to  himself  and  then  assign  it.  the  transaction  is  a 
mere  speculation  on  the  life  of  another,  and.  as 
such,  contrary  to  pubUc  policy  and  void.  Lamont 
V.  Grand  Lodge  Iowa  L.  of  H.  81  Fed.  Bep.  180: 
Wamook  v.  Davis.  104  U.  8.  77&,  28  L.  ed.  9fii4.  See 
Seigrist  v.  Schmaltz,  5  Cent.  Rep.  280,  113  Pa.  8S6; 
Downey  v.  HoflTer,  16  W.  N.  C.  186. 
.B.A. 


A  life  insurance  policy  for  88,000  as  security  for 
a  tlOO  debt  is  a  wager.  Cooper  v.  Shaeffer  (Pa.)  9 
Cent  Rep.  601;  Gilbert  v.  Moose,  104  Pa.  74;  Cor- 
eon^s  App.  tupra;  Grant  v.  Kline,  7  Cent  Bep.  ftM, 
115  Pa.  618. 

Tbe  essential  point  is  that  the  transaction  be  bona 
fide,  and  not  a  device  to  evade  the  law.  Amick  v. 
Butler.  9  West.  Rep.  848,  111  Ind.  678,  citing  Provi- 
dent L.  Ins.  &  Inv.  Co.  v.  Baum,  29  Ind.  286;  Olmsted 
V.  Keyes,  86  N.  Y.  698;  Campbell  v.  New  England 
Mut  L.  Ins.  Co.  98  Mass.  881;  Connecticut  Mut  L. 
Ins.  Co.  V.  Schaef er,  94  U.  8.  497, 24  L.  ed.  2S1;  Guar- 
dian Mut  L.  Ins.  Co.  V.  Hogan,  80  III.  86 ;  Murphy 
V.  Red,  64  Miss.  614 ;  Cunningham  v.  Smith,  70  Pa. 
450.  See  noUi  to  Equitable  L.  Assur.  Soc.  v.  Hasle- 
wood  (Tex.)  7  L.  R.  A.  219;  Roller  v.  Beam  (Va.)  6 
L.  B.  A.  187. 
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proceeds  with  Hammond's  wife,  would  also 
oevcHd. 

Sha/rp  V.  Farmer,  4  Dev.  &  B.  L.  123;  mythe 
y.  Lovingffood,  2  Ired.  L.  20;  Duke  v.  Atbee,  11 
Ired.  L.  112;  Ingram  v.  Ingram,  4  Jones,  L.  188; 
r<w*  V.  Merritt,  80  N.  C.  286;  King  v.  TTtnan**, 
71  N.  C.  469. 

ifea»r«.  Simmoiui  Jk  Whitaker  for  ap- 
pellees. 

Merrimon*  Ch,  J,,  delivered  the  opinion  of 
the  court: 

In  this  and  like,  actions,  where  the  contract 
or  promise  sued  upon  is  by  parol,  a  sufficient 
coDsideration  should  be  alleged  in  the  com- 
plaint to  support  the  contract  or  promise.  This 
IS  essential,  because  otherwise  no  cause  of  ac- 
tion is  alleged  or  appears  in  the  pleadings.  In 
some  cases,  such  as  where  the  cause  of  action 
is  a  bill  of  exchan^  or  a  promissory  note  and 
some  other  legal  liabilities,  the  mere  statement 
of  the  liability  which  constitutes  the  consid- 
eration is  sufficient.  In  these  cases  the  nature 
of  the  liability  itself  sued  upon  implies  the 
consideration;  but,  in  all  other  cases  of  simple 
contract,  it  is  necessary  that  tbe  complaint 
should  disclose  a  sufficient,  valuable  considera- 
tion, whatever  that  may  be.  Moreover,  tfie 
consideration  alleged  must  be  lawful,  and  not 
in  its  nature,  because  of  some  taintinfor  viti- 
ating quality  in  it,  void.  Moore  v.  Solfbs,  79 
N.  C.  535;  Burnet  v.  BtKo,  4  Johns.  235;  1 
Chitty,  PI.  294.  There  are  cases  where  a  cause 
of  action  is  imperfectly  alleged  in  tbe  com- 
plaint. This  pleading  may  be  helped  by  ad- 
missions in  the  answer,  but  this  is  not  one  of 
them.  Indeed,  there  is  no  admission  in  the 
answer  that,  in  any  view  of  the  allegations  of 
the  complaint,  would  help  them  at  all.  Hence 
it  appears  from  the  complaint  itself— the  alle- 
gations of  the  supposed  cause  of  action— that 
the  only  consideration  alleged  or  relied  upon 
is,  as  we  shall  presently  see,  unlawful  and  void 
as  such.  In  other  words,  it  appears  from  the 
complaint  that  there  is  no  consideration  to  sup- 
port the  promise  to  pay  tbe  sum  of  money  for 
which  the  plaintiffs  demand  Judgment.  The 
complaint  itself  discloses  the  material  facts 
that  R.  C.  Windley,  the  testator  of  the  defend- 
ants, in  his  lifetime,  procured  three  policies  of 
insurance,  each  purporting  to  insure  the  life 
of  John  W.  Hammond,  the  former  husband  of 
the  feme  plaintiff,  for  a  sum  of  money  specified 
therein,  the  three  sums  aggregating  $10,000; 
Windley,  in  consideration  of  permission  given 
him  by  Hammond  to  so  insure  the  latter's  life, 
agreeing  to  pay,  of  tbe  money  he  might  realize 
from  such  Insurance,  $500  to  the  fe^ne  plaiuiitt. 
It  is  not  allefl^ed  that  Windley  had  any  insur- 
able interest  in  the  life  of  Hammond.  On  the 
contrary,  it  appean  by  implication,  if  this  is 
not  expressly  alleged,  that  he  had  none.  It  is 
alleged  ''that  the  consideration,  and  the  only 
consideration,  which  induced  and  moved  the 
said  John  W.  Hammond  to  permit  Mr.  Wind- 
lev  to  have  his  life  insured,  was  that  the  said 
Windley  contracted  and  aj^reed  with  said  John 
W.  Hammond  and  his  wife,  Sarah  £.  Ham- 
mond, that  out  Qf  the  moneys  which  the  said 
Windley  would  collect  on  these  policies  and 
certificates  of  insurance  upon  the  life  of  the 
said  Hammond,  after  his  (the  said  Hammond's) 
death,  he  (Windley)  would  pay  to  Sarah  E. 
12  L.  R.  A. 


Hammond,  (now  Burbaffe),  the  ram  of  five 
hundred  ($500)  dollars.'^  It  thus  clearlv  ap- 
pears that  the  purpose  of  Windley,  with  tbe 
knowledge,  consent  and  co-operation  of  Ham- 
mond, was  to  insure  the  hitter's  life,  in  which 
he  had  no  inrareble  interest,  for  his  own  ben- 
efit He  simply  promised  to  pay  the  feme 
plaintiff,  of  the  money  he  might  realise  after 
the  death  of  her  husband,  $500,  expecting  to 
realize  $9,500  for  himself,  less  such  premiums 
on  the  insurance  as  he  might  pay.  As  the  as- 
sured had  no  insurable  interest  in  the  life  of 
the  ceitui  que  vie,  the  contract  of  insurance  was 
simply  a  wager;  it  was  not  founded  upon  any 
just  or  lawful  consideration;  it  was  a  mere  ' 
gambling  speculation.  The  asanred  was  not 
to  be  inaemnified  against  loss,  injury  or  dis- 
advantage in  any  respect  growing  out  of  the 
life  he  insured;  the  insurance  was  not  intended 
to  serve  any  legitimate  business  purpose  or  end; 
it  was  purely  a  matter  of  speculation,  founded 
upon  nothing  but  hazard.  Such  contracts  and 
speculations  are  wholly  unnecessary.  They 
cannot  serve  or  promote  any  useful  and  whole- 
some purposes  of  individuals,  society  or  gov- 
ernment. They  do  not  stimulate,  promote  or 
encourage  industry',  enterprise,  legitimate  busi- 
ness, sound  morality  or  increase  the  wealth  of 
the  people,  or  the  strength  and  power  of  the 
State.  On  the  contrary,  their  nature  and  uni- 
form experience  go  to  show  that  they  represent 
nothing  substantial  or' valuable,  or  of  practical 
advantage  to  persons  or  communities.  They 
strongly  tend  to  demoralize  society,  and  em- 
barrass industries  and  eeneral  business.  In 
their  very  nature,  they  stimulate,  afford  incen- 
tives to  and  encourage  those  who  become  par- 
ties to  them,  to  resort  to  sinister,  oftentimes 
criminal,  means  to  turn  or  end  the  hazard  in 
their  favor,  and  thus  gain  unjust  and  dishonest 
advantage.  Thev  encourage  men  to  engage 
in  the  business  or  speculation  in  hazards,  not 
necessary  or  useful  in  the  general  purposes  and 
businesses  of  life,  but  which  is  positively  and 
seriously  injurious  to  them,  buch  contracts 
and  speculations  contravene  the  justice  and 
policy  of  the  law,— they  are  contra  hanoe  mores, 
and  are  therefore  void.  While  there  is  no  de- 
cision of  this  court  directly  in  point  here,  it  is 
well  settled,  by  a  multitude  of  uniform  decis 
ions,  that  all  contracts  against  the  policy  of 
the  law,  and  such  as  contravene  sound  moral- 
ity, are  on  such  account  void.  We  cite  a  few  of 
many  cases:  Sharp  v.  Farmer,  4  Dev.  &  B.  L. 
128;  Blpthe  v.  Lotinggood,  2  Ired.  L.  20;  Ihgram 
V.  Ingram,  4  Jones,  L.  188;  King  v.  Winante,  71 
N.  C.  469;  WiUiams  v.  Out,  80  N.  C.  295;  Ortf- 
fin  V.  Hasty,  94  N.  C.  488. 

In  8/iepherd  v.  Saicyer,  2  Murph.  26,  the 
court  hela  that  when  ''A  agreed  with  B,  for  2^ 
per  cent  premium  paid  down,  to  insure  a  negro 
slave  reported  to  be  lost  in  Pasquotank  River, 
B  had  no  interest  in  the  negro;  yet,  his  loss  be- 
ing proved,  B  is  entitled  to  recover  his  value." 
This  decision  is  placed  upon  tbe  ground  that 
it  was  an  "innocent  wager,"  and  that  such 
wagers  were  sanctioned  by  the  common  law. 
The  opinion  of  tbe  court  is  very  brief,  and  no 
authority  is  cited  to  show  that  it  was  ''inno- 
cent," nor  is  any  reason  stated  why  it  was  such 
wager.  If  the  court  intended  that  the  caee 
should  have  general  application  to  wagers  in 
insurance,  embracing  cases  like  the  present  one, 
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we  cannot  hesitate  to  say,  in  the  absence  of 
reasons  stated  in  support  of  it,  that,  in  our 
judgment,  it  is  not  sustained  by  the  greater 
weight  of  reason,  or  the  greater  weight  of  au- 
thority certainly  at  the  present  day.  Ruse  y. 
Mutual  Ben.  L.  Im,  Co,  23  N.  Y.  516;  I/frd 
V.  Dall,  12  Mass.  116;  Franklin  L,  Ins.  Co.  v. 
ffauard,  41  Ind.  116;  Cammaek  v.  LewU,  82  U. 
8.  15  Wall.  648,  21  L.  ed.  244;  jiEtna  L.  Ins. 
Co.  V.  France,  94  U.  S.  561. 24  L.  ed.  287;  War- 
nock  V.  Davis,  104  U.  8.  776,  26  L.  ed.  924; 
Bliss,  Ins.  i^  9. 

The  consideration  of  the  contract  or  promise 
sued  upon  here,  as  expressly  alleged,  was  the 
permission  wanted  to  the  testator  of  the  defend- 
ant by  the  former  husband  of  the/em€  plain- 
tiff, Hammond,  to  insure  the  tatter's  life.  If 
such  permission,  in  any  case  or  connection, 
could  be  a  valuable  privilege  or  advantage,  in 
this  case  it  was  granted  with  the  view  and  for 
the  purpose  of  enabling  and  helping  Windley 
to  make  an  unlawful  contract — a  waeer— on 
the  life  of  Hammond.  Thus  the  latter  became 
connected  with  and  intended  to  share  in  the 
wagering  transaction.  The  promise  to  pay 
$50()  to  the/ismd  plaintiff  was  expressly  based 
upon  and  grew  out  of  it;  it  was,  as  to  Ham- 
mond and  his  wife,  part  of  it.  It  partook  of 
the  wager, — the  vicious  nature  of  the  contract 
of  insurance.  Such  consideration  was  there- 
fore void.  Hence  the  promise  founded  upon  it 
was  without  legal  sanction,  and  of  no  binding 
effect,  in  contemplation  of  law.  Ex  terpi  causa 
non  oritur  actio.  Duke  v.  Asbee,  11  Ired. 
L.  112;  Bettis  v.  Beynolds,  12  Ired.  L.  844;  Cov- 
ington  v.  ThreadgUl,  88  N.  C.  186;  Oriffin  v. 
Hasty,  94  N.  C.  488. 

If,  in  good  faith,  the  purpose  had  been  to  in- 
sure the  life  of  Hammond  for  the  benefit  of 
his  wife,  the  case,  as  to  her,  might  be  very  dif- 
ferent. But,  as  we  have  seen,  this  was  not 
the  purpose,  or  any  part  of  it.  The  insurance 
was  for  the  benefit  of  Windley;  the  glides 
were  granted  to  and  made  payable  to  him;  he 
promised  to  pay  the  small  sum  mentioned  to 
the  feme  plaintiff  for  permission  to  insure  the 
life. 

As  therefore  it  appears  from  the  complaint 
that  no  cause  of  action  is  alleged,  the  motion  to 
dismiss  the  action  must  be  allovoed. 
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One  who  ftumlobes  drinks  to  members 
of  a  elab  as  tenants  in  oommon,  from  Intozl- 


oatlDsr  UquoFB  which  they  have  given  him  to  bold 
for  them  on  payment  to  him  of  the  cost  price, 
which  he  usee  to  replenish  the  stock,  makes  a  sale 
of  Intoxicatingr  liquors  wittiin  the  meaning  of  a 
statute  requiring  a  license  for  such  sales. 

(May21.180L) 

APPEAL  hj  the  State  from  a  Judgment  of 
the  Criminal  Court  forBuncoml^  County 
in  favor  of  defendant,  who  was  indicted  for 
selling  spirituous  liquors  without  a  license. 
Beversed. 

Statement  by  Clark,  J.: 

Indictment  for  retailing  spirituous  liquors 
without  license,  tried  before  Moore,  J.,  at  Janu- 
ary Term,  1891 ,  of  Buncombe  Criminal  Court. 
The  Jury  returned  a  special  verdict,  the  19th 
paragraph  of  which  is  as  follows:  **That  on 
Apru  28, 1890,  the  defendant,  at  the  club  house 
of  the  Cosmopolitan  Club,  in  the  City  of  Ashe- 
ville,  furnished  and  dealt  out  to  the  ndd  W.  £. 
Williamson,  a  small  quantity,  to  wit,  a  drink^ 
of  spirituous  liquor,  so  held  by  the  defendant 
as  aforesaid,  the  said  drink  being  a  quantity 
less  than  a  quart,  and  being  taken  by  said  de- 
fendant from  a  demijohn  in  which  some  other 
members  as  aforesaid  had  an  equal  quantity  of 
liquor  with  said  Williamson;  and  at  the  same 
time  and  place  received  from  said  Williamson 
the  sum  of  ten  cents,  in  the  legal  currency  of 
the  Unit^  States,  which  sum  was  about  the 
value  of  the  quantity  of  said  spirituous  liquor 
so  furnished  as  aforesaid;  and  that  said  defend- 
ant thereupon  handed  the  said  sum  of  money 
to  the  said  E.  J.  Holmes,  who  afterwards  ex- 
pended it  for  the  purchase  of  other  spirituous 
liquors  for  the  said  Williamson,  and  turned  the 
same  over  to  the  custody  of  the  defendant  for 
tne  replenishment  of  the  stock  of  liquor  of  said 
Williamson."  The  other  facts  sufficiently  ap- 
pear in  the  opinion.  Upon  the  special  verdict 
the  court  held  that  the  aefendant  was  not  guil- 
tv,  and  ordered  his  discharge.  Appeal  by  the 
State. 

Mr.  J.  B.  Batehelor  for  appellant. 
Mr.  F.  H.  Baabee  for  appellee. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

The  transaction  presented  by  the  special  ver- 
dict, stripped  of  surplusage,  is  this:  The  de- 
fendant was  steward  of  the  Cosmopolitan  Club 
of  Asheville,  and  was  indicted  for  selling  spir- 
ituous liquor  to  its  members.  In  oonseouence 
of  the  decision  in  the  analogous  case  ot  State 
V.  Lockyear,  95  N.  C.  688  (the  state  of  facts  be- 
ing the  same),  he  pleaded  guiltv.  The  club 
thereupon  distributed  a  part  of  the  liquors  on 


NOTS.— intoxicatifH;  lUpiorn;  social  €Lvib;  \aU  eases. 
Maryland. 
The  violation  by  an  incorporated  social  club  of  a 
law  forbidding  the  sale  of  intoxicating  liquors  is 
such  an  abuse  and  misuse  of  its  charter  powers  and 
franchises  as  to  furnish  legal  cause  for  the  annul- 
ment or  its  charter.  State  v.  Baston  Social  L.  &  M. 
aub,  lUL.  R.  A.  64,  TbMd.  VI. 

MaasaehuaetU. 

A  room  used  by  an  incorporated  club  to  procure 
for  and  dispense  to  its  members  intoxicating  liquor 
12  L.  R.  A. 


is  a  common  nuisance,  under  Mass.  Stat.  1887,  chap. 
806.    Com.  V.  BaJcer  (Haas.)  Oct.  4,  isga 

To  convict  under  an  indictment  for  maintaining- 
such  a  nuisance,  it  is  not  necessary  to  show  that  the 
sole  purpose  of  tlie  club  was  to  sell  and  distribute 
liquors  to  its  members  or  others,  it  being  sufficient 
if  that  was  one  of  the  purposes  for  which  it  was 
kept.    Com.  v.  Jacobs  (Haas.)  Oct.  28, 1880. 

Ifontano. 
A  social  club  is  not  subject  to  a  license  tax,  by 
reason  of  keeping  a  bar  and  furnishing  liquors  to 
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hand  to  certain  of  its  members,  who  placed 
tbem  in  the  hands  of  the  defendant  to  be  held 
by  him  not  for  the  club  as  a  club,  but  for 
those  indiyidual  members  of  the  club  as  tenants 
in  common,  the  shares  of  each  not  being  kept 
separate,  but  mingled  in  the  same  casks,  jars 
and  demijohns.    From  time  to  time,  as  each  of 
those  members  wished,  he  obtained  drinks  from 
the  defendant  for  himself  and  friends,  paying 
therefor  (in  money,  or  giving  tickets  afterwards 
redeemed  in  money),  as  near  as  may  be,  the 
cost  price  of  the  dnnks  so  furnished,  and  with 
the  money  the  defendant  from  time  to  time  re- 
plenished the  Slock-  of  liquors.    We  can  see  in 
this  transaction  no  substantial  distinction  from 
the  facts  of  Loekyear^i  Cau.    There  the  stew- 
ard of  the  club,  as  a  club,  received  the  money 
for  drinks  furnished  at  cost,  and  with  the  money 
replenished  the  stock  of  liquors.    Here  the  in- 
dividuals of  the  cliib,  treating  themselves  as 
unorganized,  furnished  through  defendant  to 
themselves,  from  a  common  stock,  the  drinks 
at  cost,  and  with  the  money  received  therefor 
replenished  the  common  stock.    When  in  the 
present  case  an  individual  received  drinks  for 
himself  and  friends,  he  clearly  did  not  receive 
the  identical  liquor  which  belonged  to  himself, 
but  he  received  liquor  which  belonged  mostl^ 
to  others,  and  in  which  he  had  a  minute  undi- 
vided interest.    For  his  money  he  received  in 
exchange  liquor  which  belonged  to  several  oth- 
ers, as  well  as  to  himself,  and  converted  it  to 
his  sole  and  separate  use.    Before  the  transac- 
tion the  money  was  solely  his,  and  the  liquor 
belonged  to  several.    By  virtue  of  the  transac- 
tion, and  in  exchange  for  the  money,  the  liquor 
became  his  sole  and  separate  property.    This 
is  surely  a  sale.    It  has  every  element  of  a  sale. 
It  cannot  affect  the  transaction  that  subsequent- 
ly the  defendant  would  purchase  the  same 
amount  of  liquor  in  value  for  the  party  paying 
the  money,  and  mingle  it  in  the  common  stock. 
This  last  act  is  that  of  a  member  of  an  associa- 
tion keeping  up  his  quota  of  contribution  to 
the  common  stock;  the  other  is  the  purchase 
by  a  member  of  an  association  from  its  com- 
mon agent,  and  the  character  and  purport  of 
the  act  are  not  changed  by  the  subsequent  con- 
tribution.   It  could  make  no  difference  that 
here  the  defendant  was  the  a^nt  of  the  individ- 
ual members  of  the  club,  acting  as  an  unorgan- 
ized body,  and  that  in  Loekyear*s  Case  the  sales- 
man was  agent  of  individuals   acting  as  an 
organized  club.    If  an  agent  is  appointed  by 
several  tenants  in  common  to  dispose  of  real  or 
personal  property,  and  he  does  dispose  of  any 
part  thereof  in  exchange  for  mone^,  it  is  none 
the  less  a  sale  because  the  party  ftaying  the  mon- 
ey and  receiving  such  part  to  his  own  use  hap- 


pens to  be  one  of  the  tenants  in  common.  And 
it  would  still  be  a  sale  although  afterwards  the 
money  so  received  should  be  invested  in  the 
purchase  of  similar  property  held  by  the  same 
tenant  in  common.  The  dealing  here  is  simply 
what  is  known  as  ''co-operation,"  which  is  an 
arrangement  by  which  a  member  of  an  associa- 
tion procures  supplies  from  the  association  at 
cost.  The  object  and  the  effect  of  cooperation 
are  not  to  abolish  purchases,  for  the  member 
still  buys  from  the  association,  but  to  procure 
supplies  at  cost.  This  transaction  is  necessari- 
ly either  a  partition  in  severalty  to  the  tenant 
in  common  or  a  purchase.  It  is  clearly  not  a 
partition  to  each  tenant  in  common  in  severalty 
of  his  undivided  portion  in  the  common  stock, 
and  it  is  plain  that  such  are  not  the  purpose 
and  intent  of  the  parties,  for  money  is  received 
in  exchange,  and  it  is  to  be  used  to  obtain  more 
liquor.  Besides,  the  person  obtaining  the  liq 
uor  not  only  does  not  obtain  the  identical  liq- 
uor belonging  to  him,  but  he  could  very  rarely, 
if  ever,  obtain  his  exact  aliquot  part,  unless  the 
stock  became  very  low.  The  fact  specially 
found  that  the  membership  of  the  club  is 
* 'composed  of  gentlemen  of  the  highest  social 
standinf^"  does  not  throw  any  light  upon  the 
transaction,  except  that  it  may  be  reasonably 
supposed  that  they  have  no  desire  to  evade  the 
law,  and  by  this  proceeedinff  wish  merely  to 
procure  a  construction  as  to  the  legal  nature  of 
this  transaction.  Ko  set  of  men  have  any  special 
privileges  under  our  Constitution,  and  the  par- 
ties interested  must  pay  a  license  tax  if  other 
citizens  pay  it,  and  be  prohibited  altogether 
when  others  are  prohibited.  Nor  can  it  make 
any  difference  that  no  profit  was  intended  to  be 
realized,  but  that  as  near  as  possible  the  drinks 
are  to  be  furnished  at  cost.  Profit  is  not  a  nec- 
essary ingredient  of  a  sale.  Indeed,  many  sales 
are  made  at  a  loss.  Besides,  if  the  defendant's 
contention  was  sound,  "co-operative  bar-rooms" 
would  spring  up  on  all  sides,  and  the  Revenue 
Act  as  to  the  sale  of  liquor,  or  the  Prohibition 
Laws,  where  they  prevail,  would  be  a  nullity. 
If  the  ffentlemen  composing  the  Cosmopolitan 
Club  ofAsheville  can  be  exempted  from  the 
license  tax  by  the  simple  device  of  treating 
themselves  as  unorganized  tenants  in  common 
of  a  stock  of  spirituous  liquors,  and  employing 
an  agent  to  furnish  drinks  to  any  of  their  club 
and  their  friends,  by  selling  at  cost,  the  same 
can  be  done  by  any  500  or  5,000  patrons  of  a 
bar-room.  The  "dealer"  would  simply  become 
an  "agent,"  and,  in  lieu  of  profits,  would  re- 
ceive as  compensation  for  his  services  a  com- 
mission on  purchases  or  some  amount  out  of 
receipts,  ana  the  money  received  for  drinks 
would  be  invested  as  usual,  and,  as  in  the  pres- 


Its  members  and  visltoxB,  where  they  are  not  sold  at 
a  profit  and  the  dub  Is  not  a  device  for  evadlo^ 
the  laws  as  to  the  sale  of  Intozloatlngr  Uquon. 
Baiden  v.  Montana  Club  (Mont.)  11 L.  R.  A.  608. 

New  York. 
That  defendant  in  a  prosecution  for  selling  in- 
toxicating liquors  was  selling  them  for  a  social  club 
to  whom  they  belonged  is  no  defense,  where  the 
club  Is  a  scheme  to  evade  the  laws  prohibiting  the 
sale  of  liquor.    People  y.  Slnell,  84  N.  T.  8.  R.  896. 

Virginia. 
A  social  club  is  not  guilty  of  selling  or  offering 
12  L.  R.  A. 


for  sale  Intoxicating  liquor  without  a  license,  where 
none  but  members  or  ioyited  guests  are  entitled  to 
club  prlyileges,  no  one  not  a  member  being  permit- 
ted to  pay  for  food,  drink  or  refreshments  dis- 
pensed by  the  club,  the  moneys  received  for  liquors 
going  into  the  general  fund,  and  no  profit  being 
made  thereon.  Piedmont  Club  v.  Com.  (Va.)  16  Va. 
L.J.2a6. 

Social  club;  evasion  of  Liquor  Laws.  See  notes  to 
People  V.  Andrews  (N.  Y.)  6  L.  R.  A.  128 ;  State  v. 
Horaoek  (Kan.)  8  L.  R.  A.  687;  People  v.  Soule  (Mich.) 
2  L.  R.  A.  4M. 
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ent  case,  to  buy  more  liquor  for  the  customer 
and  his  friends.  Such  an  arrangement  may  be 
ingenious,  but  none  the  lees  a  license  tax  is  re- 

aulsite  to  make  it  legal  to  furnish  drinks  in 
lat  mode.  The  case  of  State  v.  Lockyear  has 
been  often  cited  with  approval  in  the  courts  of 
other  States.  State  ▼.  Bkuton  Social  L.  d:  M. 
Club,  78  Md.  97,  10  L.  R.  A.  64,  and  other 
cases.    These  authorities,  together  with  those 


cited  in  Loekyea/r^%  Ckue  itself,  render  further 
citations  unnecessary. 

Upon  the  facts  found  in  the  special  verdict 
the  defendant  should  be  adjudged  guilty.  The 
case  must  be  remanded,  with  directions  that 
the  judgment  be  so  entered,  and  that  sen- 
tence may  be  imposed  in  conformity  with  law. 

Error, 


RHODE  ISLAND  SUPREME  COURT. 


Herbert  ALMY,  Admr.  c.  t  a,  of  Albert  J. 
Jones,  Deceased, 

Anna  G.  JONES  et  ah 


r....R.l.. 


-) 


1.   A  bequest  for  an  *'art  insUtute**  Is  not 

void  for  iDdeflnitenese,  especially  when  a  codicil 
refers  to  its  distribution  in  prizes  for  works  **of 
the  fine  arts.*' 

8.  The  phrase  ''worthy  oTfhe  citjr«**  in  a 
will  ffl>in9  a  fund  for  an  art  institute  when  citi- 
zens hare  contributed  funds  necessary  to  found 
one  worthy  of  the  city,  does  not  make  the  f^ift 
void  for  indeflniteness. 

8*  A  bequest  Is  not  Toid  for  remotenese 
where  it  gives  a  fund  for  an  art  institute,  to  take 
effect  when  the  necessary  funds  to  found  one  are 
contributed,  and  in  the  meanwhile  directs  the  in- 
come to  be  distributed  annually  in  prizes  for  the 
best  works  of  art  by  artists  belon«rlng  to  or  re- 
siding  in  the  State. 

4.  A  bequestis  a  lawftil  charity  in  every 
respect  where  it  is  given  for  an  art  institute  when 


established  and  the  income  is  to  be  given  in  tho 
meantime  in  annual  prizes  for  works  of  art. 
6.  A  ffitt  of  the  residue  of  testator^a 
property  to  children  of  a  sister  and  of  a  de- 
ceased brother,  to  bo  equally  divided,  limited  by 
a  codicil  '*to  the  children  of  the  first  generation** 
gives  nothlDg  to  the  children  of  a  nephew,  who 
died  before  the  will  was  made,  under  Pub.  Stat., 
chap.  182,  §  14,  giving  the  share  of  a  deceased  dev- 
isee or  legatee  to  bis  decedents. 

(February  24, 1801.) 

BILL  in  equity  for  a  construction  of  the 
will  of  Albert  J.  Jones,  deceased,  and  in- 
structions as  to  carrying  out  its  provisions. 

The  facts  sufficiently  appear  in  the  opinion. 

ifr.  Joseph  C.  Ely  for  complainant. 

Mr.  Clarence  A.  Aldrieh,  Am,  Atty- 
Oen.,  for  the  State. 

Mr.  Amasa  M.  Eaton,  for  Eliza  A.,  Mary 
K.,  John  J.  and  George  W.  Hall,  respondents: 

If  a  gift  in  trust  for  charity  is  conditional 
upon  a  future  and  uncertain  event,  which  may 
be  so  remote  and  indefinite  as  to  transgress  the 


Somu-CharUahlt  uses  arid  trtists. 

A  trust  to  be  upheld]  must  be  of  such  a  nature 
that  the  cettuis  que  trust  are  defined  and  capable  of 
enforcing  its  execution  by  proceedings  in  a  court 
of  chancery.  Daahiell  v.  Atty-Gen.  5  Harr.  &  J. 
aOS:  Isaac  v.  Emory,  4  Cent.  Rep.  168,  64  Md.  838; 
Wilderman  v.  Baltimore,  8  Md.  655:  Needles  v.  3iar- 
tin,  88  Md.  609:  Church  Extension  of  M.  E.  Church 
V.  Smith,  56  Md.  868, 807:  Maught  v.  Getzendanner, 
8  Cent.  Bep.  864,  65  Md.  627. 

So  where  a  residuary  clause  in  a  will  stated  as 
follows:  "I  £rlve  and  bequeath  and  devise  unto  the 
Reverend  H.  G.  Bowers,  of  Jefferson,  Maryland,  all 
the  rest  and  residue  of  my  estate,  and  desire  him  to 
use  aod  appropriate  the  same  for  such  religious  and 
charitable  purposes  and  objects,  and  in  such  sums 
and  in  such  manner  as  will,  in  his  judgment,  best 
promote  the  cause  of  Christ,*'  such  a  trust  is  void, 
because  it  is  too  vague  and  indefinite  to  be  carried 
into  effect.    Maught  v.  Getzendanner,  supra. 

Trust  for  benevolent  purposes, 

A  trust  for  benevolent  purposes  cannot  be  sus- 
tained unless  the  object  of  the  trust  is  defined  with 
clearness  and  precision,  and  a  competent  trustee  is 
named  to  receive  the  title  and  execute  the  trust. 
Dodge  V.  Pond,  28  N.  7. 99.  Also  Rt  Mahan,  82  Hun, 
78;  fieekman  v.  Bonsor,  28  N.  Y.  296. 

A  devise  for  the  establishment  ot  a  benevolent 
institution,  leaving  it  to  the  Legislature  to  provide 
the  working  plan  if  it  grants  a  charter,  is  void  for 
Indeflnlteness  of  the  trust.  People  v.  Slmonson,  28 
N.  Y.  S.  R.  97,  citing  Holland  v.  Aloock,  11  Cent. 
Rep.  861, 106  N.  Y.  812;  Cruikshank  v.  Home  of  the 
Friendless.  4  L.  R.'A.  140, 118  N.  Y.  837. 
12  L.  R.  A. 


It  is  the  settled  doctrine  in  England,  and  in  many 
of  the  American  States,  that  property,  except  when 
prohibited  by  statute,  may  be  bequeathed  or  oon> 
veyed  in  trust  for  charitable  uses  and  purposes,  for 
the  benefit  of  uncertain  classes  such  as  **the  poor,** 
the  ''children,**  etc.;  and  if  the  purposes  are  chari- 
table, within  the  meaning  given  to  that  term,  the 
trust  falls  within  the  Jurisdiction  of  equity,  and 
will  be  enforced.  1  Pom.  £q.  Jur.  186;  Morice  v. 
Dunham,  9  Ves.  Jr.  899,  406, 10  Ves.  Jr.  622. 641:  Hit- 
ford  V.  Reynolds,  1  PhilL  Ch.  186;  Nash  v.  Morley,  5 
Beav.  177;  Kendall  v.  Granger.  5  Beav.  800;  Towns- 
end  V.  Cams,  8  Hare,  257;  Nightingale  v.  Goulbum. 
5  Hare,  484;  Atty-Gen.  v.  Asplnwall.  2  Myl.  &C.  613« 
622, 623;  British  Museum  v.  White,  2  Sim.  A  Stu.  594, 
596;  Saltonstall  v.  Sanders,  11  Allen,  446;  American 
Academy  of  A.  &  S.  v.  Harvard  College,  12  Gray« 
582:  Jackson  v.  Phillips,  14  Allen.  689;  Coggeshall  v. 
Pelton,  7  Johns.  Ch.  «92, 2  L.  ed.  297. 

A  trust  by  will  of  a  residuum,  ''to  be  disposed  of 
by  him  for  such  charitable  purposes  as  he  shall 
think  proper,**  was  held  valid.  Mlnot  v.  Baker,  5 
New  Bng.  Rep.  688, 147  Mass.  848. 

"For  such  charitable  institution  for  women  in  the 
City  of  Chicago,  as  he  may  select^**  was  held  valid. 
Mills  V.  Newberry,  112  Dl.  123, 64  Am.  Rep.  218. 

'The  residue  of  my  estate  to  be  kept  in  reserve 
for  f uriher  consideration  in  the  way  of  charitable 
purposes,  in  a  liberal  way,  not  to  any  partloular 
creed  or  sect  of  religion,**  was  held  valid.  Noroross 
V.  Murphy,  44  N.  J.  Eq.  522. 

The  testator*8  intention  was  to  give  the  residue 
to  the  executors  in  trust  for  such  charitable  pur> 
poses  as  they  may  think  proper.  Claypool  v.  Nor- 
cross,  7  Cent.  Rep.  917, 42  N.  J.  Eq.  548. 
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limits  of  time  prescribed  by  the  roles  of  law 
tanintx  perpetuities,  the  gift  fails  ab  initio, 

"Chamberlayne  v.  Broekett,  L.  R.  8  Gh.  206. 

If  the  attempted  charity  be  of  a  general,  in- 
deflnite  nature,  or  not  within  the  scope  of 
the  Statute  of  Elizabeth,  it  will  be  treated  as 
utterly  void,  and  the  propertjr  will  go  to  the 
administrator  or  heirs,  according  to  its  nature. 

2  Story,  Eq.  Jur.  §$  1155-1188;  2  Wait,  Act. 
and  Def.  149;  Marice  ▼.  Durham,  b  Ves.  Jr. 
899,  406,  afBrmed,  10  Ves.  Jr.  522;  tianderwn, 
▼.  White,  18  Pick.  828, 888;  AUyQen.  v.  tiouU, 
28  Mich.  158.  Bee  Pwrin  y.  Varey,  65  U.  S.  24 
How.  465,  494,  16  L.  ed.  701,  707;  Burr  v. 
Bmith,  7  Yt.  241.  295;  Duke,  Charitable  Uses, 
122, 128. 

Mewra,  Arnold  Oreen*  Jahn  C.  P«fl^ 
nun,  Oeorm  Lewis  Cooke  and  William  j 

C.  Baker  for  the  other  respondents. 

Dorfee*  Ch,  </.,  delivered  the  opinion  of 
the  court: 

This  bill  is  brought  by  the  administrator 
with  will  annexed  of  the  will  of  the  late  Al- 
bert J.  Jones  for  instruction  in  regard  to  the 
execution  of  the  will  in  points  inyolving  its 
construction.    The  will  bears  date  May  24,  A. 

D.  1886.  The  first  clause  is  as  follows:  "I 
give  and  bequeath  the  sum  of  twenty-five 
thousand  (|25,000)  dollars  as  a  fund  for  an  art 
institute  in  the  City  of  Providence.  When  the 
citizens  of  Providence  shall  have  contributed 
the  funds  necessary  to  found  an  institute 
worthy  of  the  city  for  the  promotion  of  art,  then 
this  sum,  with  accumulated  interest,  shall  be 
permanently  invested,  to  be  called  the  'Albert 
Jones  Art  Fund,'  the  annual  interest  only  to 
be  used  for  the  benefit  of  the  institute  for  all 
time."  The  testator  added  a  codicil  to  the  will 
dated  April  25,  A.  D.  1887.     The  first  clause 


of  the  codicil  is  as  follows:  "I  wish  the  iooome 
of  the  fund  of  twenty-five  thousand  dollars 
given  for  the  encouragement  of  art  to  become 
at  once  available  after  my  death  by  its  distri- 
bution in  annual  prizes  for  the  best  works  pro* 
duced  duing  the  year,  in  whatever  department 
of  the  fine  arts,  by  artists  belonging  to  or  re- 
siding in  the  State  of  Rhode  Island." 

The  first  question  is  whether  these  clauses 
are  valid.  It  is  contended  that  the  bequest  in 
the  first  clause  is  void  for  indefiniteness.  it  being 
uncertain  what  is  meant  by  an  "art  institute, 
owing  to  the  indeterminateness  of  the  word 
^*art.  and  still  more  uncertain  what  is  meant 
by  an  institute  for  the  promotion  of  art 
"worthy  of  the  City"  of  Providence.  It  ia 
true  the  word  "art"  is  sometimes  used  very 
broadly,  as,  for  instance,  when  it  is  used  in 
contradistinction  to  nature  or  in  the  phrase 
"the  arts  of  war  and  peace."  But  it  Is  also 
used,  especially  when  used  without  any 
qualifying  adjective  or  phrase,  to  signify  art 
in  its  higher  manifestations,  or  art  par 
excellence,  as  represented  in  works  of  art 
by  those  who  are  distinctively  denomi- 
nated "artists."  In  this  sense  the  word  is  used 
to  designate  the  groups  of  arts  known  as  the 
"fine  arts,"  as  distinguished  from  the  useful 
or  mechanical  and  industrial  arts.  We  think 
the  word  has  this  more  distinctive  meaning  in 
the  first  clause  of  the  will.  The  language  of 
the  codicil  confirms  this  interpretation.  The  tes- 
tator there,  describing  the  $25,000  bequeathed 
in  the  first  clause  as  "a  fund  given  for  the 
encouragement  of  art,"  declares  that  he  wishes 
the  income  "lo  become  at  once  available,"  evi- 
dently meaning  that  he  wishes  it  to  become 
available  for  the  purpose  for  which  the  fund 
was  given,  namely,  "the  encouracement  of 
art,"  and  to  thut  end  directs  its  distribution  in 


"Among  such  Roman  Catholic  charities.  Institu- 
tions, schools  or  churches  in  the  City  of  New  York.'* 
as  a  majority  of  the  trustees  should  select,  and  in 
such  sums  as  they  should  think  proper,  was  held  a 
valid  bequest.  Power  v.  Gaasldy.  79  N.  T.  602.  86 
Am.  Bep.  660. 

BeQttcste  heXd  void  as  to  uncertainty. 

The  following  bequests  were  held  void  for  uncer- 
tainty: A  bequest  to  a  law  library  which  has  no 
corporate  existence,  but  which  was  established  and 
maintained  by  lines,  etc..  to  be  paid  to  a  committee 
appointed  by  the  court,  is  a  bequest  to  a  mere  in- 
animate  thinff  havinff  no  capacity  to  receive  a  ^Ift. 
Craig  v.  JUUy  (Pa.)  7  Cent.  Rep.  ftSO. 

To  '^distribute  to  such  persons,  societies  or  insti- 
tutlODS  as  they  shall  consider  most  deserving.'*  was 
held  void.    Nichols  v.  Allen.  130  Mass.  211. 

*' Among  such  incorporated  societies  ortranized 
under  the  Laws  of  the  State  of  New  York  or  the 
State  of  Maryland,  having  full  authority  to  receive 
or  hold  funds  upon  permanent  trusts  for  charitable 
or  educational  usee.**  as  the  trustees  might  select. 
and  in  such  sums  as  they  should  determine,  was 
held  void.    Prichard  v.  Thompson,  96  N.  Y.  76. 

A  testator  bequeathed  a  portion  of  his  estate  *n» 
the  poor  of  the  City  of  Oreen  Bay.**  There  were 
no  city  paupers  nor  a  poor  fund  In  the  City  of  Oreen 
Bay  at  the  time  of  the  testator*8  death.  This  was 
held  void  for  uncertainty.    Re  Ho(ren*s  Estate.  70 

Wis.  6a. 

Also  for  te8tator*s  *'nezt  of  kin  who  may  be 
needy.**    Fontaine  v.  Thompson,  80  Va.  220. 

So.  too,  '*for  any  and  all  benevolent  purposes 
12  L.  R.  A. 


that  he  (the  trustee)  may  see  fit**  Ad3re  v.  Smith, 
44  Conn.  60. 

Where  a  bequest  to  charitable  purposes  in  the 
discretion  of  the  two  daughters  and  granddaughter 
of  the  testator  Is  va^rue  and  indefinite  and  there- 
fore void,  the  fund  falls  into  and  constitutes  a  part 
of  the  general  residue  of  the  estate.  Dulany  v. 
Mlddleton,  72  Md.  67. 

A  bequest  in  trust  of  a  "sum  of  money  sufficient 
to  carry  out  [testator's]  intention  ...  to  provide 
for  the  education  of  two  young  men.**  where  the 
trustees  have  accepted  the  trust,  and  the  young 
men  have  been  appointed,  and  the  expense  of  keep- 
ing them  is  approximately  known,  is  not  void  for 
indefiniteness.  Field  v.  Drew  Theologrical  Sem.  41 
Fed.  Rep.  371. 

A  clause  in  the  will  which  seeks  to  establish  a 
trust  in  two  thirds  of  the  residue  of  testator's  es- 
tate, for  the  benefit  of  te8tator*s  children  and  their 
descendants  "who  may  t)e  destitute,  and.  in  the 
opinion  of  said  trustees,  need  such  aid,**  is  too  re- 
mote in  Its  contlngrency.  and  must  be  deemed  to  be 
invalid  and  without  effect.  Kent  v.  Dunham.  142 
Mass.  216,  citing  Nightingale  v.  BurreU.  16  Pick.  104; 
Brattle  Square  Church  v.  Grant.  8  Gray,  142;  Sears 
V.  Russell,  8  Gray.  86 :  Thomdike  v.  LortDg,  1& 
Gray.  891. 

Charitable  uses  and  trusts.  See  notes  to  Finley 
v.  Brent  (Va.)  11  L.  R.  A.  214;  George  v.  Braddock 
(N.  J.)  6  L.  R.  A.  611;  State  v.  Ladies  of  the  Sa- 
cred Heart  (Mo.>  6  L.  R.  A.  86;  BuUard  v.  Chandler 
(Mass.)  6  L.  R.  A.  106;  Stratton  v.  Physio-Medical 
Institute  (Mass.)  6  L.  R.  A.  38:  Ottman  v.  Grace 
(N.  Y.)  8  L.  R.  A.  146;  Fire  Ins.  Patrol  v.  Boyd  (Pa.) 
1UR.A.417. 
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annual  prizes  for  the  best  works  "of  the  fine 
arts"  produced  during  the  year  by  Rhode  Is* 
hind  artists.  We  think  there  can  be  no  doubt 
that  what  is  meant  by  "an  art  institute"  is  an 
institution  or  establishment,  resembling  such 
as  exist  in  Europe,  for  the  promotion  of 
the  fine  arts, — of  the  art  whose  aim  is  beauty 
rather  than  utility,  though  not  necessarily  to 
the  exclusion  of  utility,  when  the  two  can  be 
combined.  The  objection  to  the  phrase 
"worthy  of  the  city"  is,  in  our  opinion,  spe- 
cious, rather  than  sound.  When  a  testator  uses 
such  a  phrase,  he  knows,  of  course,  that,  as 
practically  applied,  it  has  different  meanings 
for  different  minds,  but  he  also  knows  that  the 
meaning  is  capable  of  determination  by  the 
court,  aided  by  proper  testimony,  with  suffi- 
cient accuracy  for  the  purposes  of  his  bequest, 
in  case  it  is  found  necessary  to  apply  to  the 
court  for  such  determination.  We  do  not 
think  the  bequest  is  yoid  for  indeflniteness. 

The  second  contention  is  that  the  bequest  is 
yoid  for  remoteness,  because  it  may  not  go  in- 
to final  effect  within  the  period  allowed  by  the 
rule  against  perpetuities.  A  trust  for  chari- 
table uses,  which  is  to  go  into  effect  immedi- 
ately, is  not  subject  to  the  rule  against 
perpetuities,  because  designed  to  be  perpetual; 
out  if  it  is  not  to  go  into  effect  until  after  the 
period  allowed  by  said  rule,  it  has  been  said 
that  it  fails  ab  initio.  Ohamberlayne  y.  Brock- 
et, L.  R.  8  Ch.  206.  A  trust  for  charitable 
uses  may  depend  for  its  going  Into  effect  upon 
a  condition  to  be  performed  by  others  which 
may  or  may  not  be  performed  within  the  peri- 
od allowed.  In  such  case  the  English  courts 
do  not  at  once  disaffirm  the  trust,  but  allow  a 
reasonable  time  for  the  condition  to  be  per- 
formed, and,  if  the  condition  be  performed 
within  such  time,  sustain  the  trust;  if  it 
be  not,  and  is  not  likely  to  be,  they 
either  disaffirm  the  trust  or  apply  it  ey 
pr^,  if  the  terms  in  which  it  is  declared  per- 
mit, to  other  charitable  purposes.  Tyssen, 
Charitable  Bequests,  42d-427,  and  cases  there 
cited.  Sinnett  v.  Herbert,  L.  R.  7  Ch.  282. 
The  American  cases  are  not  stricter,  certainly, 
than  the  English  on  this  point.  Inglis  y.  Sail- 
on^.  Snug  Barb<rr,  28  U.  8.  8  Pet  99,  7  L.  ed. 
61'J;  McDanogh  y.  Murdoch,  56  U.  S.  15 
How.  867,  14  L.  ed.  782;  Ould  y.  Wash- 
ington Hospital,  95  U.  8.  8U8,  24  L.  ed.  450; 
Bussell  y.  AUen,  107  U.  8.  168,  27  L.  ed.  897. 
In  the  last-named  case,  Mr,  Justice  Gray,  cit- 
ing the  three  cases  next  before  mentioned,  said, 
speaking  for  the  Supreme  Court  of  the  United 
States,  that  they  show  that  "a  gift  in  trust 
for  a  charity  not  existing  at  the  date  of  the 
gift,  and  the  beginning  of  whose  existence  is 
uncertain,  or  which  is  to  take  effect  upon  a 
contingency  that  may  possibly  not  happen 
within  a  lire  or  liyes  in  being  and  twenty-one 
years,  is  valid,  provided  there  is  no  gift  of  the 
property  meanwhile  to  be  for  the  benefit  of  any 
private  corporation  or  person."  See  also  Mis- 
souri Historical  Soc.  y.  Academy  of  Sciences,  94 
Mo.  469,  18  West.  Rep.  206;  Sanderson  y. 
WhiU,  18  Pick.  828,  886;  Odell  y.  Odell,  10 
Allen,  1. 

Under  these  authorities,  the  beuuest  in  the 
case  at  bar  would  not  be  instantly  declared 
void,  whatever  eventually  might  become  of  it, 
12  L.  R.  A. 


even  if  it  had  remained  as  given  in  the  will. 
It  was  modified  by  the  codicil,  and  we  must 
take  it  as  modified.  So  taken,  it  is  a  bequest 
of  $25,000,  to  be  held  in  trust  as  a  permanent 
fund  for  an  art  institute  in  the  City  of  Provi- 
dence, whenever  the  funds  necessary  to  estab- 
lish such  an  institute  worthy  of  the  city  shall 
have  been  contributed,  the  income  or  interest 
of  the  bequest  meanwhile  to  be  distributed  b^ 
the  trustees  in  prizes  as  directed;  or,  to  put  it 
in  another  way,  it  is  a  bequest  of  $25,000  in 
trust  for  the  trustees  to  use  the  income  there- 
of for  prizes  as  directed  until  the  funds  for  an 
art  institute  in  the  City  of  Providence,  worthy 
of  tbe  city,  have  been  contributed,  then  to  be 
invested  as  a  permanent  fund  for  the  institute, 
tbe  annual  interest  to  be  used  for  its  benefit 
for  all  time.  Such  a  bequest  is  not,  in  our 
opinion,  invalid  to  any  extent,  if  it  may  be  re- 
garded as  a  bequest  for  purely  charitable  uses. 
"When  personal  estate,  said  Lord  Selbome  in 
Cliamberlayne  v.  Brockett,  suj^a,  "is  once  ef- 
fectively given  to  charity,  it  is  taken  entirely 
out  of  the  scope  of  the  law  of  remoteness. 
Property  so  given  may  be  limited  over  from  one 
charity  to  another  on  any  event  happening  at 
any  time.  Society  Prop.  Oosp.  in  F.  P.  v. 
AttyOen.  8  Russ.  142;  Chrisfs  Hospital  v. 
Grainger,  16  Sim.  88,  1  Macn.  &  G.  460;  Be 
GoningUm's  WiU,  8  Week.  Rep.  444.  In  the 
first  of  these  cases  a  testator  in  1716  directed 
his  executors  as  soon  as  two  Protestant  bishops 
should  be  duly  appointed  and  consecrated,  one 
for  the  islands  and  the  other  for  the  continent 
of  North  America,  to  pay  £1,000  to  the  plain- 
tiff society,  to  be  applied  equally  to  settling 
them  in  tbeir  sees,  and  meanwhile  to  invest  the 
£1,000.  and  apply  the  income  for  the  benefit  of 
invalided  missionaries  of  the  society.  A  de- 
cree in  1717  ordered  the  £1,000  to  be  invested, 
and  the  income  to  be  applied  as  directed.  In 
fact,  a  great  part  of  the  income  was  allowed  to 
accumulate.  The  appointment  of  the  bishops 
was  completed  in  1824,  and  then,  at  the  suit  of 
tbe  plaintiff  society,  the  whole  sum  was  or- 
derea  to  be  paid  to  them.  In  the  second  case 
property  was  bequeathed  in  1624  to  the  corpor- 
ation of  Reading  on  certain  charitable  trusts, 
with  a  proviso  that,  if  the  corporation  should 
neglect  for  a  whole  year  to  perform  them,  the 
property  i^ould  be  transferred  to  the  corpora- 
tion of  London  for  the  benefit  of  Christ's  Hos- 
pital. Two  hundred  years  later,  after  the 
corporation  of  Reading  had  neglected  for 
twenty  years  to  perform  the  trusts,  the  proper- 
ty was  allowed  to  go  over  to  the  second  charity, 
on  the  ground  that  it  was  no  more  a  perpetuity 
in  one  charity  than  in  another.  See  also  Hen- 
shawY,  Atkinson,  8  Madd.  806. 

We  do  not  think  there  can  be  any  doubt  that 
the  bequest  here,  so  far  as  given  for  the  art  in- 
stitute, is  a  charity.  British  Museum  v.  W/n'ie, 
2  Sim.  &  Stu.  594;  Fates  y,  Unieersity  Col- 
lege, L.  R.  8  Ch.  454,  L.  R.  7  H.  L.  488:  Be 
Holburne  (Coates  v.  MackiUop),  58  L.  T.  N.  S. 
212;  Oresson*s  App.  80  Pa.  487.  It  is  true  the 
promotion  of  art  is  not  specifically  named  as  a 
charitable  use  in  43  Eliz.,  chap.  4;  but  that 
Statute  is  regarded  by  the  courts  as  rather  il- 
lustrative than  exhaustive  in  its  enumeration 
of  such  uses,  and,  when  resorted  to  for  light, 
is  interpreted  in  a  large  way,  according  to  its 
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spirit,  rather  than  its  letter.  2  Pom.  Eq.  Jur. 
§  1029;  Pdl  V.  Mercer,  14  R.  I.  412,  444. 

A  natioji's  art  is  the  flower  of  its  civilization, 
and  it  is  a  matter  of  general  interest  that  it 
should  flourish  and  improve.  To  see  and  study 
some  of  the  masterpieces  of  the  fine  arts,  and 
learn  to  appreciate  their  excellences,  is  itself 
an  education  that  refines  and  enriches  the 
mind.  It  follows  that  money  for  an  institu- 
tion that  affords  opportunity  for  this,  while  it 
at  the  same  time  gives  encouragement  to  ar- 
tistic production,  is  a  public  benefit. 

But  it  is  argued  that,  even  if  the  final  be- 
quest of  the  principal  sum  is  charitable,  the 
intermediate  bequest  of  the  income  is  not, 
since  it  has  no  tendency  to  advance  education 
or  learning,  and  only  provides  a  premium  for 

{)roficiencv  in  the  production  of  articles  of 
uxury;  that  in  fact   its  purpose  is   private 
rather  than  public,  and  consequently  the  entire 
bequest  is  invalidated  by  it.    The  argument 
does  not  convince  us.    The   purpose  of  the 
prizes  is  not  simply  to  give   a   little  money 
every  year  to  the  successful  artists,  but  also  to 
arouse  the  ambition  of  Rhode  Island  artists 
everywhere,  and  incite  their  best  endeavors. 
This  would  be  much,  if  it  were  all.    It  is  not 
all.    The  competing  works  must  t)e  brought 
together  for  judgment,  and,  in  the  careful  com- 
pflolson  of  work  with  work  that  will  follow, 
the  merits  and  the  faults  of  each  will  come  to 
light,  instinctively,  for  all  concerned.    Fur- 
ther, when  such  works  are  gathered,  they  at- 
tract attention;  people  come  to  see  and  en- 
joy them;  the  competition  among  their  authors 
provokes  discussion  and  criticism;  public  sym- 
pathy is  enlisted;  public  interest  grows  and 
spreads;  and  the  minds  of  men  more  readily 
open  for  the  reception  of  artistic  truths  and 
conceptions.    Thus  gradually  an  atmosphere 
is  generated  in  which  the  fine  arts  can  flourish: 
for  it  is  a  general  law  that  a  fine  art  must  flnd 
favor  in  the  popular  heart  before  it  can  reach 
perfection  in  the  productions  of  the  artists. 
Then,  too,  the  pnzes  are  more  than  money. 
They  bring  honor  and  distinction  and  assur- 
ance of  appreciation,  vastly  more  precious  to 
the  artists  then  the  prizes  themselves.     The 
efficiency  of  prizes,  as  an. incentive  to  excel- 
lence, is  generally  recognized,  and  it  is  common 
knowledge  that  numerous  trusts  for  the  dis- 
tribution of  prizes  or  premiums  exist,  whose 
validity  has  never  been  questioned.    There  are 
cases  in  which  such  trusts  for  proper  purposes 
have  been  sustained.     Thompson  v.  Thampwn, 
1  Coll.  381;  American  Academy  of  A,  and  S. 
V.  Hartard  College,  12  Gray,  582. 
Our  conclusion  is  that  the  bequest  here  in 


Question  is  in  every  respect  a  lawful  charity, 
llie  will  of  said  Albert  J.  Jones  has  the  fol- 
lowing residuary  clause:  *The  rest  and  resi- 
due of  the  property  found  standing  in  my  name 
I  bequeath  to  the  children  of  my  sister,  Mrs 
Emily  A.  Hall,  and  those  of  my  deceased 
brother,  John  Davis  Jones,  to  be  equally  di- 
vided among  them."  The  codicil  has  the  fol- 
lowing: *'The  leiracy  to  the  children  of  my 
deceased  brother  John  D.  Jones,  and  mv  sister 
Emily  A.  Hall,  is  to  the  children  of  the  first 

generation."  At  the  date  of  the  will  Mrs.  Hall 
ad  one  child,  a  son,  who  still  survives,  and 
three  grandchildren,  children  of  a  son  previous- 
ly deceased."  John  D.  Jones  had  three  chil- 
dren who  survived  the  testator,  and  one  grand- 
child, daughter  of  a  son  previously  deceased. 
The  grandchildren  claim  to  be  entitled  to  take 
under  the  residuarv  clause  by  virtue  of  Pub. 
8tat.  R.  I.,  chap.  182,  g  14,  as  follows:  "When- 
ever any  child,  ffrandchild  or  other  person 
having  a  devise  or  bequest  of  real  or  personal 
estate  shall  die  before  the  testator,  leaving  a 
lineal  descendant,  such  descendant  shall  take 
the  estate,  real  or  personal,  as  devisee  or  legatee, 
in  the  same  way  and  manner  as  such  devisee 
or  leeatee  would  have  done  in  case  he  had  sur- 
vived the  testator."  We  do  not  think  said 
provision  is  capable  of  a  construction  that  will 
sustain  the  claim.  It  applies  only  where  a 
person  "having  a  devise  or  bequest"  dies  be- 
fore the  testator.  The  son  of  Mrs.  Hall,  who 
was  the  father  of  her  said  grandchildren,  never 
had  any  devise  or  bequest  under  the  will  of 
Albert  J.  Jones,  since  he  was  dead,  and  so  in- 
capable of  taking,  by  devise  or  bequest,  be- 
fore the  will  was  made.  For  anything  that 
appears,  the  testator  knew  that  he  was  dead 
when  he  made  the  will,  and  consequently  could 
not  even  have  intended  to  bequeath  him  any- 
thing. The  same  may  be  said  of  the  son  of 
John  D.  Jones,  the  father  of  John  D.  Jones* 
said  grandchild.  The  purpose  of  the  Statute 
is  obvious.  At  common  law,  where  a  legacy 
is  given  to  a  person  who  subsequently  dies  be- 
fore the  testator,  it  lapses;  that  is,  it  either  falls 
into  the  residue,  or,  if  it  be  residuary,  becomes 
intestate.  Under  the  Statute,  instead  of  laps- 
ing, it  goes  to  the  legatee's  descendants,  on  the 
assumption  that  the  testator  would  rather  have 
it  go  to  them  than  have  it  lapse.  4  Kent, 
Com.  541,  note  b. 

Our  conclusion  is:  first,  that  the  legacy  of 
$25,000  is  valid;  and,  secoiid,  that  the  three 
children  of  Mrs.  Hall's  deceased  son,  and  the 
daughter  of  John  D.  Jones'  deceased  son,  are 
not  entitled  to  share  in  the  residue. 


MASSACHUSETTS  SUPREME  JUDICIAL  COLTIT. 


Hosea  KINGMAN  et  ah.  Petitioners. 
(..■■Mass ) 


1*  The  disposal  of  sewage  from  a  number 
of  cities  and  towns  oontainlnff  one  sixth  of  the 
population  of  the  State  ]&  a  matter  of  general 


public  utility  for  which  the  Legislature  can 
properly  appropriate  money  from  the  state 
treasury. 
8.  Cities  and  towns  are  not  exempted 
ft*om  the  power  of  the  liOgislatnre  to 
subject  them  to  the  burden  of  assess- 
ments  for  local  improvements  by  the  fact  ttiat 


NOTS. — Sewage;  autAoHti/  of  Legit^ture  over  sub-  i  stltution  is  not  designed  to  interfere  with  the  power 
ject.  of  the  State,  sometimes  termed  its  police  power,  to 

The  14th  Amendment  of  the  United  States  Con-  I  prescribe  regulations  to  promote  the  health,  peace, 
^2  L.  R.  A.  27 
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the  improvemeDts  are  of  such  general  pub- 
lic utility  that  the  Legislature  might  lawfully 
pay  the  expense  thereof  with  money  of  the  State. 

8«  The  title  to  ^rorkB  of  public  improTe- 
ment  need  not  be  given  to  cities  or  towns  by 
the  Legislature,  in  order  to  subject  them  to  the 
expense  of  such  works. 

4.   The    Ijefl^islatare   ean   dele^^ate  to 

•^GOmmiMioiiere  to  be  appointed  by  a  court 
the  power  to  determine  the  proportions  of  ex- 
pense to  be  paid  by  different  counties,  towns  or 
cities  for  a  local  improvement. 

6*  Ko  rule  need  be  laid  down  by  the  I«efl^ 
ifllatnre  fbr  the  gnldance  of  commis- 
sioners in  making  an  apportionment  among 
cities  and  towns  subject  to  acceptance  by  a  court 
of  the  expense  of  a  sjratem  of  sewage  disposal, 
other  than  to  direct  them  to  determine  it  as  they 
shall  deem  just  and  equitable,  where  the  State 
Constitution  gives  power  to  make  "all  manner  of 
wholesome  orders,  laws,  etc.,"  not  repugnant 
thereto. 

6.  Benefit  to  property  is  not  the  only 
consideration  to  be  reg^arded  in  appor- 
tioning among  cities  and  towns  the  expense  of  a 
system  of  sewage  disposal,  but  there  are  many 
elements  to  be  considered,  some  of  which  are  the 
exigencies  or  special  need  of  such  improvements, 
the  area  to  be  accommodated,  the  present  or 


probable  population  and  wealth,  the  value  of  the 
land  and  its  adaptability  for  homes  and  other 
uses. 

(May  19,  IWL) 

REPORT  by  the  Supreme  Judicial  Court, 
for  Suffolk  County  (W.  Allen,  J.)  for  the 
opinion  of  the  full  court  of  a  petition  for  the 
appointment  of  commissionerB  to  detenDine 
the  proportion  in  which  the  cities  and  towns- 
affected  by  an  Act  providing  for  a  system  of 
sewage  disposal  for  the  Mystic  and  Charles. 
River  Valleys  should  oontnbute  towards  the 
expense  of  such  system.    Decree  far  petitianen. 

On  June  7,  18^,  an  Act  was  passed  for  the 
purpose  of  providing  means  for  the  disposal  of 
sewage  from  certain  cities  and  towns.  By  the 
Act  two  systems  were  established,  one  dklled 
the  North  Metropolitan  Sewerage  System,  and 
composed  of  the  Cities  of  Boston,  Cambridge, 
Somerville,  Maiden,  Chelsea  and  Woburn,  and 
the  Towns  of  Stoneham,  Melrose,  Winchester,. 
Arlington,  Belmont,  Medford,  Everett  and 
Winihrop,  the  other  called  the  Charles  River 
Valley  Svstem,  and  composed  of  the  Cities  of 
Boston,  Waltham  and  Newton  and  the  Towna 
of  Watertown  and  Brookline. 

Under  this  Act  petitioners  were  duly  appoint- 


morals,  education  and  good  order  of  the  people. 
Barbier  v.  Connolly,  118  U.  8.  27, 28  L.  ed.  928. 

The  general  purposes  of  taxation  are,  first,  the 
defense  of  the  Commonwealth;  second,  the  admin- 
istration of  Justice;  third,  expense  of  public  works 
and  Instructions,  and  fourth,  the  expense  of  sup- 
porting the  dignity  of  the  State.  Smith,  Wealth 
of  Nations,  246. 

The  discretionary  power  of  the  Legislature  in  the 
distribution  of  public  burdens  has  been  for  a  long 
time  recognized  by  this  court.  Norwich  v.  Hamp- 
shire County  Comrs.  18  Pick.  60;  Atty-Gen.  v.  Cam- 
bridge, 16  Gray,  247;  Salem  Turnp.  &  C.  B.  Corp.  v. 
Essex  County,  100  Mass.  282. 

Without  a  public  use  or  service  especially  de- 
clared in  the  statute  providing  for  a  public  im- 
provement, or  implied  from  the  nature  of  the  ob- 
ject of  the  expenditure,  taxation  In  any  form  can- 
not be  Justified.  Lowell  v.  OUver,  8  Allen,  247; 
Freeland  v.  Hastings,  10  Allen,  67D;  Dorgan  v.  Bos- 
ton, 12  Allen,  228;  Merrick  v.  Amherst,  Id.  fiOO. 

It  is  not  necessary  that  the  entire  community 
should  directly  enjoy  or  participate  in  an  improve- 
ment or  enterprise  in  order  to  constitute  a  public 
use,  and  if  lands  are  taken  for  a  public  use 
and  for  the  benefit  of  the  community,  it  Is  of  no 
importance  that  individuals  may  incidentally  de- 
rive some  advantage  therefrom.  Boston  &  K.  Mill 
Corp.  V.  Newman,  12  Pick.  467;  Talbot  v.  Hudson, 
16  Gray,  417. 

Although  a  tax  be  sanctioned  by  state  statutes, 
if  it  be  not  for  a  public  purpose  it  is  an  un- 
authorized taking  of  private  property.  Kelly  v. 
Pittsburgh,  104  U.  S.  81,  26  L.  ed.  660;  Citizens  Sav. 
&  L.  A880.  V.  Topeka,  87  U.  8.  20  Wall.  656,  28  L.  ed. 
465;  McMUlen  v.  Anderson,  05  U.  8.  37, 24  L.  ed.  835. 

The  term  ''public  purposes,"  as  employed  to  de- 
note the  objects  for  which  taxes  maybe  levied,  has 
no  relation  to  the  urgency  of  the  public  need  or  to 
the  extent  of  the  pubUc  benefit  which  is  to  follow. 
People  V.  Salem  Twp.  Board,  20  Mich.  452. 

Public  considerations,  however,  must  be  involved 
to  justify  such  legislation,  as  providing  for  drain- 
age for  private  use  is  unauthorized.  Anderson  v. 
Kerns  Drain  Co.  14  Ind.  202;  People  v.  Saginaw 
County  Suprs.  26  Mich.  22;  Beeves  v.  Wood  County, 
8  Ohio  St  888;  Cypress  Pond  Drain.  Co.  v.  Hooper, 
2  Met.  (Ky.)  860. 
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The  interest  of  the  public  which  authorizes  taxa- 
tion must  be  a  direct  public  interest  (Curtlss  v. 
Whipple,  24  Wis.  360);  for  when  the  power  to  tax 
is  prostituted  to  objects  in  no  way  connected  with 
the  public  interest  or  welfare,  it  ceases  to  be  taxa- 
tion, and  becomes  oppression,  if  not  plunder.  Tal- 
bot V.  Hudson,  16  Gray,  421:  Freeland  v.  Hastings, 
10  Allen,  575;  Hooper  v.  Emery,  14  Me.  879;  People 
V.  Salem  Twp.  Board,  20  Mich.  450;  Morford  v.  Un- 
ger,  8  Iowa,  92:  Allen  v.  Jay,  6  Me.  130;  Grim  v. 
Welssenberg  School  Dlst.  57  Pa.  488:  Brodhead  v. 
Milwaukee,  19  Wis.  624;  Citizens  Sav.  &  Loan  Asso.  v» 
Topeka,  87  U.  S.  20  Wall.  656,  22  L.  ed.  455. 

In  general  the  Legislature  is  the  sole  arbiter  of 
what  shall  constitute  a  public  use.    Bloomfleld 
R.  N.  Gas  Light  Co.  v.  Richardson,  68  Barb.  487. 

Taxalion  for  erpenaea   of   pubUc   improvemenU; 
public  uses,  what  are. 

Among  public  uses  and  purposes,  taxation  for 
which  may  be  authorized  by  the  Legislature,  may 
be  stated  the  following: 

The  draining  of  low  lands  for  the  preservation  of 
the  public  health  is  a  public  purpose.  New  Orleans 
Draining  Co.  11  La.  Ann.  888:  Anderson  v.  Kerns 
Drain.  Co.  14  Ind.  202;  Woodruff  v.  Fisher.  17  Barb. 
224;  Hartwell  v.  Armstrong,  19  Barb.  166;  Sessions 
V.  CrunkUton,  20  Ohio  St.  849. 

So  the  reclaiming  of  swamp  and  overflowed  and 
marsh  lands  is  a  public  purpose,  and  a  scheme  of 
improvement  of  this  character  is  of  such  public 
utility  as  to  Justify  the  Legislature  in  the  exercise 
of  its  discretionary  powers  in  promoting  the  im- 
provement. Alcorn  V.  flamer,  38  Miss.  668;  Daily 
V.  Swope.  47  Misa.  867;  Egyptian  Levee  Co.  v.  Har- 
din, 27  Mo.  496;  Tidewater  Co.  v.  Coster,  18  N.  J.  Bq. 
521;  People  v.  Nearing,  27  N.  Y.  806. 

The  removal  of  dams  to  facilitate  the  flow  of  of- 
fensive stagnant  water  to  promote  the  health  of  a 
district  is  a  public  purpose.  Talbot  v.  Hudson,  16 
Gray,  417:  Dingley  v.  Boston,  100  Mass.  544;  MiUer 
v.Craig,llN.J.Bq.l76. 

Railroads  are  for  public  purposes,  and  subscrip- 
tion to  the  stock  of  a  railroad  company  may  be  au- 
thorized (Hanson  v.  Vernon,  27  Iowa,  40);  for  it  la 
the  right  and  duty  of  the  State  to  advance  the  com- 
merce and  promote  the  welfare  of  the  people. 
Sharpless  v.  Philadelphia,      Pa.  147. 
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ed  a  board  of  Metropolitan  Sewerage  Com- 
missioDers,  and  were  given  charge  of  the  work. 
ifter  commencing  opera tiona  they  filed  this 
petition  for  the  appomtment  of  the  commis- 
sioners provided  for  by  §  18  of  the  Act  to  de- 
termine the  proportion  in  which  the  respective 
cilies  and  towns  should  contribute  towards  the 
expense  of  the  improvement. 

Further  facts  appear  in  the  opinion. 

Mr.  A.  E.  Piilabory,  AUyOen.,  for  the 
Common  wealth,  and  William  D.  Turner 
for  the  petitioners. 

MeMTM.  Samuel  J.  Elder,  for  Winchester, 
Oeorgfe  E.  Smith,  for  Everett,  Selwyn 
Z,  Bowman,  for  Somerville,  Jesse  F. 
Wheeler,  for  Watertown,  William  B. 
Stevens,  for  Btoneham,  J.  0«  Telle,  for 
Winthrop,  Frank  E.  Fits,  for  Chelsea,  re- 
spondents: 

The  funds  of  the  Commonwealth,  contribu- 
ted by  taxation  by  the  people  from  oil  over  the 
State,  for  the  public  uses  of  the  Common- 
wealth, cannot  be  used  for  constructing  and 
maintaining  local  improvements  for  special 
towns  or  cities. 

Const  pt.  2,  chap.  1,  §  4;  Const,  art.  11, 
chap.  2;  Freeland  v.  Hasting*,  10  Allen,  579. 

That  the  tax  is  not  levied  as  a  special  tax,  or 
that  the  amount  required  is  borrowed  by  the 
State  upon  an  issue  of  its  bonds,  which  bonds 


may  or  may  not  have  to  be  paid  by  the  State 
in  the  future,  makes  no  difference  in  principle. 

Lowell  Y.  Boston,  ill  Mass.  454. 

This  right  of  appropriation  of  taxes  paid 
ioto  the  treasury  of  the  Commonwealth  must 
clearly  appear  to  exist;  it  cannot  be  established 
by  any  doubtful  or  uncertain  interpretation  of 
the  Constitution. 

Loitell  V.  Oliver,  8  Allen,  252;  Freeland  v. 
Hastings,  10  Alien,  575. 

In  those  cases  where  it  has  been  held  that  the 
Legislature  could  authorize  the  expenditure  of 
the  money  of  ths  Commonwealth,  it  has  been 
so  held  on  the  ground  that  the  money  was  to 
be  expended  either  for  the  benefit  of  the  peo- 
ple of  the  State,  as  a  whole,  or  in  pursuance 
of  a  duty  incumbent  upon  the  Commonweath 
as  such. 

Freeland  v.  Hastings,  10  Allen,  570;  LoteeU 
V.  (Hirer,  8  Allen,  247;  Agawam  v.  Hampden 
County,  130  Mass.  584;  Fowler  v.  Danvers,  8 
Allen,  80;  Orarer  v.  Pembroke,  11  Allen,  88. 

In  Freeland  v.  Hastings,  supra,  the  court 
laid  stress  upon  the  question  whether  the  charge 
was  of  such  a  public  nature  that  the  Legisla- 
ture could  distribute  the  burden  **by  taxation 
among  the  whole  people  of  the  Common- 
wealth." 

See  also  Com,  v.  Plaisted,  2  L.  R.  A.  142, 
148  Mass.  375:  Dorgany.  Boston,  12  Allen,  285; 


So,  the  purchase  of  land  for  railroads  is  a  public 
purpose.  Denninffton  v.  Park,  iSO  Vt.  178;  First  Nat. 
Bank  of  St.  Johnsbury  v.  Concord,  Id.  J2&7. 

The  renting'  of  buildings  for  the  use  of  the  State 
is  a  public  purpose  for  which  the  Legrislature  may 
provide  by  taxation  within  constitutional  limits. 
Harris  v.  Dubuclet,  90  La.  Ann.  862. 

Educational  purposes  are  public  purposes.  So 
the  maintaining  the  common-school  system,  where- 
by one  man  is  taxed  to  pay  for  the  education  of 
children  of  other  parents,  Is  within  the  discretion- 
ary power  of  the  Legislature  (Pelty  v.  Uhler,  10 
Phlla.  512;  Com.  v.  Hartroan,  17  Pa.  118);  and  the 
Legislature  may  assess  a  general  tax  for  dlstribu- 
tioQ  under  an  Act  to  establish  the  school  fund  for 
the  support  of  such  schools.  Opinion  of  Justices, 
68  Me.  583. 

Cktnstruction  of  setrers;  lale  Massachutietts  decisions. 

Tn  Massachusetts  the  construction  of  sewers  may 
be  Justified  under  the  police  power  in  making  reg- 
ulations for  the  preservation  of  the  public  health. 
Boston  V.  Shaw,  1  Met.  130. 

A  statute  authorizing  a  city  council  to  lay  down 
sewers  through  streets  and  private  lands,  on  pay- 
ment to  the  owners  of  damages  they  may  sustain,  is 
constitutional  and  valid.  Hildreth  v.  Lowell,  11 
Gray,  315. 

The  board  may  pass  an  order  for  a  single  struc- 
ture to  serve  both  as  a  conduit  for  a  stream  and  as 
a  common  sewer,  and  may  assess  upon  those  bene- 
fited their  proportional  part  of  the  expense  of  the 
structure  as  a  sewer.  Gray  v.  Boston,  188  Mass. 
328.    See  Dennett  v.  New  Bedford,  110  Mass.  483. 

An  order  of  the  city  council  directing  a  main 
drain  to  be  laid  upon  petition  aiiegiog  convenience 
of  the  city  is  a  sufficient  adjudication  of  the  neces- 
sity therefor.    Wright  v.  Boston,  9  Cush.  288. 

Sewer  assessments  may,  as  a  mode  of  equitable 
adiustment,  be  divided  by  the  mayor  and  aldermen 
of  a  dty  into  three  classes,— direct  benefit,  remote 
benefit  and  more  remote  benefit.  Collins  v.  Hol- 
yoke,  5  New  Eng.  Rep.  900, 146  Mass.  807. 

The  validity  of  their  assessment  is  not  affected  by 
the  fact  that  they  called  In  another  person  to  as- 
12  L.  R.  A. 


I  sist  in  making  it.    Taber  v.  New  Bedford,  135  ] 
163. 

The  failure  of  the  superintendent  of  sewers  to 
keep  an  account  of  the  cost  of  construction  and  to 
report  to  the  board  a  list  of  persons  benefited  did 
not  invalidate  the  assessment.  Dickinson  v.  Wor- 
cester, 188  Mass.  565. 

Nor  is  it  an  objection  to  the  validity  of  an  assess- 
ment that  the  town  had  not  adopted  any  system 
of  sewerage,  although  authorized  to  do  so.  Leom- 
inster V.  Couant,  130  Mass.  884. 

In  determining  the  amount  of  the  assessment  the 
relative  benefit  which  each  estate  on  the  hue  of  the 
sewer  may  receive  is  Immaterial.  Snow  v.  Fitch- 
burg,  136  Mass.  188:  Workman  v.  Worcester,  118 
Mass.  168;  Keith  v.  Boston,  120  Maes.  108;  French  v. 
Lowell,  117  Mass.  363,  explained  in  Snow  v.  Fitch- 
burg,  supra. 

The  assessment  should  be  made  according  to  the 
value  of  the  land  exclusive  of  buildings.  Know  v. 
Fitchburg,  136  Mass.  188;  Boston  v.  Shaw,  1  Met. 
130;  Downer  v.  Boston.  7  Cush.  277;  Wright  v.  Bos- 
ton, 9  Cush.  233;  Springfield  v.  Gay,  18  Allen,  612; 
Brewer  v.  Springfield,  07  Mass.  152. 

Under  a  statute  apportioning  the  expense  ac- 
cording to  the  value  of  the  land,  an  apportionment 
according  to  the  value  of  the  land  and  buildings 
was  held  void.  Patton  v.  Springfield,  99  Mass.  627; 
Wright  V.  Boston,  Downer  v.  Boston  and  Spring- 
field V.  Gay,  supra. 

In  estimating  the  benefits,  the  fact  that  the  land 
is  released  from  the  servitude  of  an  old  drain  is  not 
to  be  considered.  French  v.  Lowell,  117  Mass.  363. 
See  State  v.  Jersey  City,  20  N.  J.  L.  441. 

The  time  within  which  the  assessment  of  benefits 
may  be  made  is  within  the  discretion  of  the  board 
whose  duty  it  is  to  make  the  assessments.  Fair- 
banks V.  Fitchburg,  132  Mass.  42. 

Where  a  common  sewer  is  intended  not  only  to 
serve  as  an  outlet  or  means  of  discharge  for  other 
common  sewers,  but  also  to  benefit  the  lands  abut- 
ting upon  it,  no  part  of  the  cost  need  be  assessed 
upon  the  owners  of  lands  along  the  line  of  the  trib- 
utary sewers.  Ayer  v.  Somerville,  8  New  Bng.  Rep. 
735, 148  Mass.  585;  Fairbanks  v.  Fitchburg,  182  Mass. 
42. 
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May, 


Moorey.  Sanford,  7  L.  R.  A.  151,  161  Mass. 
285. 

The  theory  of  the  Betteiment  Laws  is  that 
assessmeots  shall  only  be  made  for  any  special 
benefit  and  advantage  "bevond  the  general  ad- 
Tantages  to  all  real  estate.'^ 

Pub.  Stat.  chap.  51,  §  1. 

Upon  this  doctriDe,  the  State  having  no  right 
to  pay  the  money  at  all,  except  upon  the  theory 
that  it  is  paid  for  the  general  advantage,  how  can 
it  afterwards  collect  that  same  money  from 
towns,  upon  the  theory  that  it  was  paid  for  the 
particular  advantage  of  those  towns? 

See  Cooley.  Const.  6th  ed.  228,  284;  Ha9- 
brouek  v.  Milwaukee,  18  Wis.  87;  MilU  v. 
Charleton,  29  Wis.  400;  People  v.  Chicago,  51 
in.  17;  People  v.  Detroit,  28  Mich.  228. 

If  the  improvement  was  a  public  improve- 
ment, the  assessment  could  not  be  made  upon 
those  more  particularly  interested. 

Ora/tam  v.  Conger,  86  Ky.  582;  Conger  v. 
Bergman  (Ky.)  March  »,  1889. 

If  the  tax  provided  for  in  this  Act  is  in  the 
nature  of  a  betterment  assessment,  for  benefits 
to  be  conferred  by  the  works  to  be  built  upon 
the  inhabitants'  estates  or  municipalities  in 
this  district,  then  the  tax  will  not,  under  the 
Act,  be  laid,  as  betterments  alwa^^s  have  been 
laid,  nor  as  the  Constitution  specifies. 

Assessments  for  local  public  improvements 
must  be  proportional  and  reasonable. 

Oleoion  v.  McKay,  184  Mass.  419;  Cheshire 
V.  Berkshire  County  Comrs,  118  Mass.  886;  Com. 
V.  Hamilton  Mfg,  Co,  12  Allen.  800;  Merrick 
V.  Am/ierst,  12  Allen,  601;  Jones  v.  Boston,  104 
Mass.  467;  Boylston  Market  Asso.  v.  Boston,  118 
Mass.  680. 

Property  can  only  be  assessed  for  public  im- 
provements on  the  principle  that  benefits  are 
received  by  the  property  from  the  construction 
of  the  worK,  ana  the  assessment  should  never 
exceed  the  benefit  conferred;  and  it  is  essential 
that  it  shall  appear  from  the  proceedings  them- 
selves that  such  was  the  principle  on  wnich  the 
assessment  was  made. 

Crawford  v.  People,  82  111.  557;  Netc  Orleans 
Draining  Co.  11  La.  Ann.  388;  Creighton  v. 
Manson,  27  Cal.  618;  Be  Fourth  Ave,  8  Wend. 
452;  mehoU  v.  Bridgeport,  28  Conn.  204;  Tide- 
Water  Co.  V.  Cosier,  18  N.  J.  Eq.  518. 

An  Act  of  the  Le^lature  authorizing  com- 
missioners to  apportion  the  expense  among  the 
different  cities  and  towns  of  the  district,  as 
they  may  deem  just  and  equitable,  without  dis- 
tributing the  burden,  or  prescribing  the  stand- 
ard by  which  such  distribution  shall  be  made, 
is  unconstitutional. 

State  V.  New  Brunsioick  Comrs,  88  N.  J.  L. 
190;  State  v.  Hudson  County  Ave,  Comrs,  87  N. 
J.  L.  19;  Barnes  v.  Dyer,  56  Vt  469;  Cooley, 
Taxn.  2d  ed.  p.  248. 

C.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  constitutionality  of  the  Statute  of  1889, 
chap.  489,  is  attacked  by  the  different  respond- 
ents on  several  grounds. 

The  first  objection  is,  that  the  object  in  view, 
which  is  to  provide  for  the  disposal  of  sewage 
from  a  number  of  cities  and  towns.  Is  not 
of  such  a  character  that  the  Legislature  can 
properly  appropriate  money  in  furtherance  of 
it  from  the  treasury  of  the  Commonwealth.  It 
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is  admitted  that  public  money  of  the  Common- 
wealth may  properly  be  expended  in  aid  of  the 
construction  of  roads,  bridges,  canals  and  rail- 
roads, to  increase  facilities  for  communication, 
and  this  has  occasionally  been  done,  from  early 
times.  By  Prov.  Stat.  1698,  1694,  chap.  22,  1 
Prov.  Stat.  158,  a  grant  of  £150  from  the 
treasury  of  the  Province  was  made  towards  re- 
building and  repairing  the  bridge  over  Charles 
River;  and  by  Prov.  Stat.  16W,  1700,  chap. 
11, 1  Prov.  Stat.  888.  a  grant  of  £158  was  made 
for  the  same  purpose.  In  recent  years,  the 
statutes  granting  state  aid  to  railroads  are 
freshly  in  mind;  for  example,  to  the  Western, 
Stat.  1886,  chap.  181;  to  the  Troy  &  Green- 
field, Stat.  1854,  chap.  226;  to  the  Boston, 
Hartford  &  Erie,  Stat.  1866,  chap.  142;  to  the 
Williamsburg  &  North  Adams,  Stat.  1867, 
chap.  821 ;  to  the  Lee  A  New  Haven.  Stat.  1868. 
chap.  818.  It  is  contended,  however,  that  a 
statute  for  providing  a  system  for  the  dist)08al 
of  sewage  does  not  tall  within  the  same  reason, 
and  cannot  be  considered  as  providing  for  an 
object  of  general  public  utility,  but  that  the 
benefits  to  be  derived  from  it  are  essentially 
local  in  their  operation,  and  do  not  in  any  sense 
include  the  whole  people,  and  therefore  that 
the  public  money  of  the  Commonwealth  ought 
not  to  be  expended  for  it 

Assuming  that  the  respondents  may  so  far 
represent  the  general  public  as  to  be  entitled  to 
raise  this  question,  it  is  plain  that  the  objection 
can  hardly  be  considered  as  of  great  weight, 
since  the  decision  in  Talbot  v.  Hudson,  16  Gray, 
417.  It  was  there  held,  on  the  greatest  consid- 
eration, that  the  Legislature  might  provide  for 
the  removal  of  a  dam,  by  means  of  which  a 
large  tract  of  land  situated  in  different  towns, 
ana  oWned  by  a  large  number  of  persons,  was 
overflowed,  and  might  provide  for  compensa- 
tion out  of  the  treasury  of  the  Commonwealth, 
to  persons  whose  property  was  thereby  injured, 
—the  court  saying:  •  'It  has  never  been  deemed 
essential  that  the  entire  community  or  any  con- 
siderable portion  of  it  should  directly  enjoy  or 
participate  in  an  improvement  or  enterprise,  in 
order  to  constitute  a  public  use,  within  the 
true  meaning  of  these  words,  as  used  in  the 
Constitution.^*  p.  425.  The  improvement  which 
the  Statute  of  1889  is  designed  to  effect  stands 
far  stronger,  as  an  object  of  general  public 
utility,  than  that  which  was  the  subject  of  con- 
sideration in  Talbot  v.  Hudson,  It  has  for  its 
purpose  to  promote  the  public  health,  to  avert 
disease  and  prevent  nuisances.  The  territory  to 
be  benefitea  according  to  the  report  of  the  state 
board  of  health,  to  which  we  are  referred,  in- 
cludes an  area  of  180  square  miles,  and  con- 
tains one  sixth  of  the  population  of  the  State. 

The  Legislature  has  declared  that  a  system 
of  sewerage  to  accommodate  this  territory  and 
this  portion  of  the  people  of  the  State  is  an 
object  of  public  utility,  such  as  warrants  the 
expenditure  or  the  advancement  for  the  time 
being  of  money  from  the  treasury  of  the  Com- 
monwealth. It  is  impossible  for  us  to  say  to 
the  contrary.  The  argument  is  made  to  us  that, 
if  such  an  expenditure  of  public  money  is 
warranted,  the  Legislature  might  authorize  an 
aporopriation  for  the  benefit  of  a  single  town, 
ana  construct  and  maintain  forever  a  local  im- 
provement for  such  town.  But  in  determining 
the  power  of  the  Legislature  in  a  case  like  this. 
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little  assistance  is  obtaiDed  by  ImaginiDg  ex- 
treme instances  of  possible  abuse  of  tbe  power. 
Normeh  v.  Hampuhtre  County  Comra,  13  Pick. 
00,  62.  Nor  need  we  undertake  to  define  bow 
far  tbe  Legislature  mi^bt  properly  go,  in  a  spec- 
ial emergency,  in  giYing  direct  assistance  to  a 
particultu'  town.  Tbosa  curious  in  prosecuting 
such  an  inquiiy  may  find  examples  of  wbat 
ha8  been  done  in  tbe  past,  in  Stat.  1874,  cbap. 
325,  providing  for  tbe  payment  of  $100,000  to- 
wards tbe  expenses  of  rebuilding  roads  and 
bridffes  in  the  Town  of  Williamsburg,  wbicb 
bad  been  destroyed  by  a  flood;  and  in  earlier 
times  in  tbe  n-ants  to  Boston  of  £500  in  1752 
for  the  relief  of  the  poor,  on  account  of  the 
small  pox,  and  of  £1100  in  1760,  on  account  of 
losses  by  fire.  3  Prov.  Stat.  600;  4  Pro  v.  Stat. 
440.  See  also  Moore  v.  Sanford,  151  Mass.  285, 
7  L.  R.  A.  151;  iMwell  v.  Oliver,  8  Allen,  247. 
255.  It  is  enough  for  us  to  say  that  no  yalid 
objection  lies  to  the  Statute  of  1889,  on  this 
ground. 

It  is  further  objected,  that  if  the  object  con- 
templated by  the  Statute  is  one  of  such  general 
public  utility  that  the  public  money  of  the 
Commonwealth  may  properly  be  expended  or 
advanced  for  it,  then  the  expense  ouffht  lo  be 
borne  by  the  Commonwealth,  and  cannot  prop- 
erly be  assessed  upon  certain  particular  cities 
and  towns.    But  this  objection  rests  upon  too 
narrow  a  view  of  tbe  powers  of  the  Legisla- 
ture, in  respect  to  the  proper  distribution  of  the 
public  burdens.    The  provision  of  the  Consti- 
tution conferring  these  powers  is  as  follows: 
"Full  power  ana  authority  are  hereby  given 
and  granted  to  tbe  said  general  court  from  time 
to  time  to  make,  ordain  and  establish  all  man- 
ner of  wholesome  and  reasonable  orders,  laws, 
statutes  and  ordinances,  directions  and  instruc- 
tions, either  with  penalties  or  without,  so  as 
the  same  be  not  repugnant  or  contrary  to  this 
Constitution,  as  they  shall  judge  to  be  for  the 
good  and  welfare  of  this  Commonwealth,  and 
for  the  government  and  ordering  thereof,  and 
of  the  subjects  of  the  same."    It  was  said  in 
hingham  db  O,  B.  d  Tump.  Corp,  v,  Norfolk 
County,  6  Allen.  868.  358,  that  "among  the 
purposes  for  which  it  [this  power]  is  to  be  ex- 
erted, none  is  more  essential  than  a  wise  and 
careful  distribution  of  certain  public  burdens 
or  duties.     Of  these,  a  leading  one  is  tbe  coo- ' 
struction,  support  and  maintenance  of  roads 
and  bridges.''    Tbe  construction  and  support 
of  a  system  for  the  disposal  of  sewage,  like  that 
provided  for  by  Stat.  1889,  fall  within  tbe  same 
reason.    Dingleyy.  Boston,  100  Mass.  544,  557. 
And  in  reference  to  these  and  other  like  bur- 
dens, it  may  be  said  in  general  that  it  is  within 
tbe  proper  province  of  the  Legislature  to  de- 
termine where  they  shall  rest,  either  in  the 
first  instance  or  finally.     The  Legislature  may  | 
properly  determine  that  the  whole  or  a  part  of 
tbe  cost  shall  be  borne  by  the  Commonwealth,  ' 
or  it  noay  impose  it  wholly  upon  counties,  or  I 
wholly  upon  towns,  or  a  part  upon  each.     And  I 
in   doing  so  it  is  not  necessarily  limited   by  i 
county  or  town  lines.    Indeed,  as  has  often 
been   declared,  the  Legislature  may  change 
county  or  town  lines  at  will,  and  may  provide  { 
bow  their  respective  properties  and  debts  shall ; 
be  shared  and  adjusted.     Opinion  of  Justices,  6  i 
Cash.  578;  Stone  v.  Charlestoicn,  114  Mass.  214; 
Coolidge  v.  Brookline,  Id.  592;    Weymouth  d:B.  , 
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K  Diit.  V.  Norfolk  County  Comrs.  108  Mass. 
142;  Com.  V.  Plaisted,  148  Mass.  875,  886,  2  L. 
R.  A.  142.  Instead  of  changing  lines,  the 
Legislature  may  apportion  the  burdens  in  such 
a  manner  as  will  tend  to  secure  fairness  and 
equality.  Absolute  equality  in  the  distribu- 
tion of  burdens  of  course  is  not  to  be  hoped 
for.  But  with  a  view  to  the  nearest  approach 
to  it  that  is  possible,  the  Constitution  wisely 
vests  a  laree  and  general  power  in  the  Le^sla- 
ture.  And  if  at  any  time  it  is  found  either 
from  a  change  of  circumstances  or  otherwise 
that  the  burden  presses  too  hardly  upon  a  par- 
ticular town  or  county,  the  Legislature  may 
change  it.  Nor  does  the  fact  that  the  money 
has  l^en  advanced  in  tbe  first  instance  .from 
the  treasury  of  the  Commonwealth  prevent  the 
Legislature  from  providing  for  a  reimburse- 
ment from  counties,  cities  or  towns.  It  may 
often  be  more  convenient,  and  is  conspicuous- 
ly so  in  tbe  case  before  us,  to  have  the  money 
thus  advanced  in  the  first  instance,  and  after- 
wards apportioned  upon  those  cities  and  towns 
which  are  finally  to  pay  it,  and  this  course  has 
sometimes  been  followed  in  requiring  a  county 
to  pay  in  the  first  instance  from  the  county 
treasury  for  an  improvement  the  cost  of  which 
was  ultimately  to  be  borne  wholly  or  in  part 
by  towns.  In  such  cases  it  is  virtually  a  lend- 
ini;  of  money,  like  the  grants  of  state  aid  to 
railroads. 

The  statutes  and  decisions  which  illustrate 
and  establish  the  validity  of  such  a  distribution 
of  the  burden  of  local  Improvements  are  too 
numerous  to  be  described  separately,  but  ex- 
ample<i  may  be  cited.  In  some  instances,  a 
fixed  sum  or  a  definite  prescribed  proportion  of 
the  cost,  and  of  the  expense  of  the  future 
maintenance,  has  been  imposed  upon  the  gen- 
eral public  treasury  and  upon  counties  and 
towns,  or  merely  upon  counties  and  towns. 
Prov.  Stat.  1693,  1694,  chap.  5,  1  Prov.  Stat. 
135:  1693,  1694,  chap.  22,  1  Prov.  Stat.  158; 
1699,  1700,  chap.  11,  1  Prov.  Stat.  383;  Re- 
solve of  June  13.  1700, 1  Prov.  Stat.  419;  Stat. 
1795,  Feb.  10;  2  Mass.  Spec.  Laws,  8;  1831, 
chap.  41,  considered  in  Noncich  v.  Hampshire 
County  Comrs.  13  Pick.  60;  1860,  cbap.  140; 
1876.  chap.  51.  In  some  instances,  tbe  whole 
burden  has  been  put  upon  counties.  Prov. 
Stat.  1770,  1771.  cbap.  31,  5  Prov.  Stat.  188; 
Stat.  1793,  March  15;  1  Mass.  Spec.  Laws,  421; 
1835,  cbap.  38.  In  some,  the  burden  has  been 
upon  tbe  county  in  tbe  first  instance,  with  a  pro- 
vision for  reimbursement.  Stat.  1782,  May  7; 
1  Mass.  Spec.  Laws.  27;  1875,  cbap.  193.  In 
some  instances,  it  has  been  put  solely  upon 
cities  or  towns,  either  one  or  more.  Prov.  Stat. 
1699,  1700,  chap.  25.  1  Prov.  Stat.  405;  1736, 
1737.  chap.  5,  2  Prov.  Stat.  795;  Stat.  1832, 
cbap.  116;  1840,  chap.  52;  1854,  chap.  283;  1862. 
cbap.  65;  1868,  cbap.  294;  1874,  chap.  189, 
240.  §  8,  259;  1880,  chap.  159.  In  some  in- 
stances, counties  and  towns  have  been  required 
or  authorized  to  contribute  for  improvements 
lieyond  their  own  borders;  Stat.  1H38,  cbap. 
169;  1850.  chap.  215;  1870,  cbap.  231;  1871, 
cbap.  275:  Carter  v.  Cambridge  db  B.  B. 
Proprs.  104  Mass.  236;  Com.  v.  Ncwburyport, 
103  Mass.  129.  In  some  instances,  changes 
have  been  made  by  later  statutes,  varying  tbe 
burden.  Stat.  1860.  chap.  95,  considered  in 
AttyOen.  Y.Cambridge,   16    Gray,  247;   Stat. 
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1870,  chap.  265,  considered  in  Scituate  v.  Wey- 
mauih,  108  Mass.  128;  Stat.  1880,  chap.  286, 
considered  in  Agawam  v.  Hampden  County,  180 
Mass.  528.  See  also  Cambridge  v.  Lexington, 
17  Pick.  222;  Bo8ton  8,  F,  Soc,  v.  Boston,  116 
Mass.  181. 

It  is  urged  by  the  respondents, as  an  objection 
to  the  view  taken  above,  that  the  various  cities 
and  towns  are  to  have  no  ownership  in  the 
property  of  the  sewers  and  works  which  they 
are  required  to  pay  for,  and  no  right  to  use  the 
same  escept  under  rules  prescribed  by  the 
Legislature.  No  express  authority  is  cited  in 
support  of  this  objection,  and  we  see  no  valid 
ground  upon  which  it  can  rest.  A  town  is  re- 
quired by  law  to  build  highways,  and  to  keep 
them  in  repair,  but  it  has  no  separate  owner- 
ship nor  exclusive  use  of  them.  The  highway 
surveyors,  through  whose  agency  the  roads  are 
kept  in  repair,  are  held  to  be  public  officers,  and 
not  agents  of  the  town.  Waleott  v.  Sufampscott, 
1  Allen,  101;  Barnep  v.  Lowell,  98  Mass,  570. 
No  doubt  the  Legislature  might  provide  for 
the  appointment  of  public  road  masters,  en- 
tirel^r  independently  of  the  towns,  and  still 
require  the  towns  to  pay  the  expenses  of  keep- 
ing the  roads  in  repair.  It  is  indeed  in  one 
respect  more  beneficial  to  the  cities  and  towns 
not  to  have  the  ownership  or  care  of  the  sewers, 
because  otherwise  they  might  beheld  responsi- 
ble for  negligence  in  the  care  of  them.  Child 
V.  Boston,  4  Allen,  41.  The  supposition  is  not 
to  be  entertained  that  the  Commonwealth  will 
shut  off  any  one  of  the  cities  and  towns,  which 
are  required  to  contribute,  from  the  use  of  the 
sewers  under  reasonable  rules  and  regulations. 
From  the  extent  of  the  system  of  sewerage, 
and  the  number  of  towns  involved,  harmoni- 
ous and  effective  managemeDt  may  well  have 
been  thought  to  be  the  best  secured  through 
officers  of  the  State,  It  cannot  for  a  moment 
be  supposed  that  the  Legislature  would  con- 
sciously do  injustice  to  a  particular  city  or  town. 
There  is  no  valid  ground  or  reason  on  which 
the  Legislature  is  bound  to  vest  in  a  city  or 
town  the  technical  title  to  the  works  which 
constitute  a  public  improvement,  to  which  the 
city  or  town  has  been  required  to  contribute. 
8tone  V.  CharleMottn,  114  Mass.  214,  223,  224. 

The  respondents  further  contend  that  the 
Statute  of  1889  is  unconstitutional,  because  no 
standard  or  rule  is  prescribed  for  the  com- 
missioners who  are  to  determine  the  proportions 
to  be  paid  by  the  several  cities  and  towns,  ac- 
cording to  which  they  shall  fix  the  same;  that 
is  to  say,  the  respondents  object  that  the  Act  is 
invalid,  because  it  does  not  provide  that  the  as 
sessment  shall  be  made  upon  the  different  cities 
and  towns  according  to  the  benefits  received  by 
each,  or  according  to  any  other  prescribed 
standard. 

The  provision  of  the  Statute  is.  that  this 
court  shall  appoint  three  commissioners,  who 
shall,  after  due  notice  and  hearinff,  and  in 
such  manner  as  they  shall  deem  just  and  equita- 
ble, determine  the  proportion  in  which  each 
of  the  cities  and  towns  named  therein  shall  an- 
nually pay  money  into  thetreasury  of  the  Com- 
monwealth for  the  term  of  five  years,  and  shall 
return  their  award  into  said  court;  and  when 
said  award  shall  have  been  accepted  by  said 
court,  the  same  shall  be  a  final  and  conclusive 
adjudication,  etc.  Before  the  exiMration  of  the 
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five  years,  a  new  board  of  commissioners  is  to 
be  appointed  to  make  a  similar  award  for  the 
next  five  years. 

It  is  not  contended  in  distinct  terms,  and  at 
this  day  it  could  not  be  successfully  maintained, 
as  a  bald  proposition,  that  the  Leinslature  can- 
not delegate  to  commissioners,  to  be  appointed 
by  this  court,  the  determination  of  the  propor- 
tion of  expense  which  each  county,  city  or 
town  shall  be  required  to  pay  for  a  local  im- 
provement. There  has  been,  indeed,  a  long- 
continued  course  of  practice  from  very  early 
times,  shown  by  numerous  statutes,  and  sanc- 
ioned  bv  many  decisions,  in  which  such  au- 
thority has  been  delegated.  Sometimes  this 
power  has  been  intrusted  to  Uie  county  commis- 
sioners (Stat.  1884,  chap.  15;  1885,  chap.  56; 
2841,  chap.  108;  1050,  chap.  215;  1854,  chap. 
188;  1863,  chap.  88;  1864,  chap.  188;  1866, 
chap.  265:  1867,  chap.   296;  1868.   chap.   80; 

1868,  chap.  309,  §  8.  considered  in  Haterhill 
Bridge  Propi'S.  v.  Essex  Covniy  Comrs,  108 
Mass.  120;  1869,  chaps.  266,  878;  1870,  chap. 
219;  1871,  chaps.  88, 199:  1872,  chap.  129;  1874, 
chaps.  265,  289,  825;  1875,  chap.  198);  some- 
times to  the  court  of  quarter-sessions,  or  to  some 
other  court  (2  Prov.  Stat.  1716.  1717,  chap.  5, 
Prov.  Stat.  44;  1759,  1760,  chap.  21,  vol.  4. 
Prov.  Stat.  285;  1764,  1765,  chap.  28,  vol.  4, 
Prov.  Stat.  740;  1768,  chap.  12,  vol.  4,  Prov. 
Slat.  1023;  Stat.  1782,  May  7,  vol.  1,  Mass. 
Spec.  Laws,  27);  sometimes  to  the  city 
council,  or  to  the  mayor  and  aldermen  of  a 
city  (Stat.  1868,  chap.  107,  considered  in  Spring- 
field  V.  Oay,  12  Allen,  612;  1863,  chap.  191. 
considered  in  Howe  v.  Cambridge,  114  Mass. 
389);  in  one  statute,  at  least,  to  the  board  of  rail- 
road commissioners  (1869,  chap.  408,  ^  5,  con- 
sidered in  Ne^r  London  N,  R.  Co.  v.  Boston  cfe 
A.  R.  Co.  1(»2  Mass.  386);  sometimes  to  com- 
missioners to  be  specially  appointed  by  the 
governor  and  council  (Prov.  Stat.  1702,  chap. 
11,  1  Prov.  Stat.  506;  Stat.  1870.  chap.  265, 
considered  in  Scituate  v.  Weymouth,  108  Mass. 
128),  and  sometimes  to  commissioners  to  be  ap- 
pointed by  this  or  some  other  court.  Stat. 
1820,  chap.  .59;  1862,  chap.  177.  considered  in 
Hingham  d-  Q.  B.  cfe  Tump.  Corp,  v.  yorfolk 
Covniy,  6  Allen,  858;  1868,  chap.  309,  consid- 
ered in  Salem  Tump.  A  C  B.  Corp.  v.  Essrx 
County,   100  Mass.  282;  1868,  chap.  322  and 

1869,  chap.  372,  considered  in  Doic  v.  Wakt- 
Held,  103  Mass.  267;  1869,  chaps.  142,  244,  273; 
1809,  chap.  161,  considered  in  Carter  v.  Cam- 
bridge <£•  B.  B.  Proprs.  104  Mass.  286;  1870, 
chaps.  182,  237.  802,  308:  1871,  chap.  177,  con- 
sidered in  Northampton  Bridge  Oise,  116  Mass. 
442:  1872.  chap.  295,  considered  in  Bray  ton  v. 
Fall  Rirer,  124  Mass.  95:  1872,  chapa  130, 181; 
1873,  chap.  200,  and  1880,  chap.  236,  considered 
in  Agawam  v.  Hampden  County,  130  Mass.  528; 
1875,  chap.  175;  1875,  chap.  200.  considered  in 
Hampshire  County  Comrs.  Petitioners,  143 
Ma.s!i.  424,  3  New  Eng.  Rep.  433,  and  140  Mass. 
181,  1  New  Eng.  Rep.  201. 

This  ample,  but  by  no  means  exhaustive,  ci- 
tation of  precedents  has  been  made  for  the 
purpose  of  showing  how  thoroughly  the 
method  has  been  adopted  in  Massachusetts  of 
apportioning  the  cost  of  local  improvements  by 
delegated  authority. 

A.ssuming,  therefore,  that  this  method  is 
within  the  proper  scope  of  legislative  power,  it 
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remains  to  inquire,  in  the  case  of  a  public  im- 
provement like  that  now  under  consideration, 
where  the  Legislature  itself  has  designated  the 
cities  and  towns  upon  which  the  burden  is  to 
rest,  how  far  the  Legislature  must  go  in  pre- 
iseriblng  a  rule  or  standard  for  maun^  such 
apportionment  upon  and  among  the  cities  and 
towns  so  designated;  or,  to  be  more  precise, 
whether  a  statute  providing  that  the  determin- 
ation shall  be  made  in  such  manner  as  the 
commissioners  shall  deem  just  and  equitable, 
and  subject  to  acceptance  by  this  court,  must 
be  held  to  be  insufficient  and  invalid. 

In  approaching  this  question,  it  is  well  to 
bear  in  mind  the  peculiar  character  of  the  pub- 
lic improvement  which  is  provided  for  in  the 
dlatute.  In  nearly  all  of  the  Statutes  allowing 
or  requiring  assessments  either  upon  property, 
prsons  or  municipal  corporations,  for  local 
improvements,  the  object  primarily  in  view  has 
been  the  benefit  to  land.  Even  m  such  cases 
Legislatures  and  courts  have  not  usually  found 
it  expedient  to  lay  down  any  definite  rule,  ac- 
cording to  which  the  assessment  or  apportion- 
ment of  the  cost  should  be  made;  but  in  a  case 
like  the  present  peculiar  difficulties  arise, 
growing  out  of  the  nature  of  the  improvement 
and  of  the  objects  sought  to  be  accomplished. 
Ko  doubt  the  Legislature  might  have  dealt  with 
the  matter  directly,  and  itself  have  fixed  the 
proportion  of  the  cost  which  each  city  or  town 
should  pay;  and  mieht  chanee  this  proportion 
from  time  to  time,  x^o  valid  ground  of  com- 
plaint would  be  open  to  any  city  or  town,  if 
this  course  had  been  pursued.  But  apparently 
it  was  thought  b^  the  Legislature  that  a  more 
careful  and  detailed  consideration  was  exp^i- 
ent,  of  the  various  elements  which  ought  to 
enter  into  the  determination  of  the  question, 
-with  the  aid  of  arguments,  and  with  more  de- 
liberation than  it  is  practicable  for  the  Legisla- 
ture itself  to  give.  But  whether  the  appor- 
tionment of  cost  is  to  be  made  by  the  Legisla- 
ture or  by  some  tribunal  or  commission 
specially  authorized,  it  is  difficult  to  see  how 
anything  like  an  exact  rule  or  standard  of  ap- 
portionment can  be  fixed.  In  an  action  at  law 
to  recover  damages  for  an  actual  sickness  or 
injury  to  person  or  property  or  reputation, 
from  the  tort  of  an  individual  or  a  corporation, 
it  can  only  be  said  that  the  damages  should  be 
«uch  as  will  be  compensatory,  but  there  is  no 
role  except  the  estimation  of  a  jury  of  the  loss 
which  the  plaintiff  has  suffered,  and  this  must 
necessarily  depend  somewhat  upon  the  feelings 
or  temperament  of  the  jurors.  But  in  a  case 
like  this  whtch  is  now  before  us,  that  which  is 
to  be  paid  for  by  the  cities  and  towns  is  the 
probability  of  better  health  and  greater  personal 
■comfort  for  the  people  at  large  from  the  carry- 
ing out  of  the  proposed  improvement.  It  is 
very  plain  that  there  is,  and  in  the  nature  of  the 
•case  can  be,  no  means  of  an  accurate  measure- 
ment, no  matter  what  tribunal  has  to  deal  with 
the  subject.  All  that  could  be  done  by  any 
tribunal  would  be  to  take  into  view  all  the  va- 
rious elements  and  considerations  that  might 
appear  to  have  a  just  bearing  upon  the  question, 
-and  determine  as  fairly  as  possible  what  is  just 
and  equitable  under  all  the  circumstances. 
Absolute  accuracy  or  equality  being  out  of  the 
•question,  as  impracticable,  shall  it  be  declared 
that  the  Legislature  must  Tay  down  some  arti- 
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ficial  rule  for  the  guidance  of  the  commis- 
sioners, when  it  is  plain  that  no  artificial  rule 
can  define  or  include  all  the  elements  which  it 
might  be  proper  to  consider?  When  the  rule 
is  laid  down  that  an  assessment  shall  be  made 
in  proportion  to  the  benefits  received,  this 
usually  has  reference  to  a  benefit  to  property, 
which  is  appreciable,  and  may  to  some  extent 
be  ascertained  by  inquiring  as  to  the  value  of 
property  in  the  market.  A  town  may  no  doubt 
in  a  certain  sense  be  said  to  be  benefited  bv  any- 
thing which  improves  the  health  or  comfort  of 
its  inhabitants,  and  indirectly  the  value  of 
property  may  also  be  increased.  But  if,  as  will 
presently  be  shown  by  a  reference  to  decided 
cases,  such  a  rule  is  not  necessarily  to  be  ap- 
plied in  cases  where  the  improvement  is  chien  v 
for  the  advantage  of  property,  by  a  still 
stronger  reason  it  must  be  deemed  insufficient 
and  unsuitable  in  a  case  like  the  present. 
Where  a  great  public  work  of  establishing  an 
extensive  system  of  sewerage  is  entered  upon, 
for  the  use  of  many  different  cities  and  towns, 
there  are  many  elements  which  ought  to  be 
taken  into  consideration  in  apportioning  the 
cost;  for  instance,  the  exigency  or  special  need 
of  such  an  improvement  in  particular  localities, 
the  area  which  can  be  accommodated,  the 
present  or  probable  population  or  wealth  of  the 
different  cities  or  towns,  the  value  of  the  land 
and  its  adaptability  for  homes,  factories  or 
other  places  of  business;  and  other  elements 
which  cannot  be  fully  enumerated  in  advance. 
It  cannot  be  laid  down  as  a  rule  that  in  the 
distribution  and  apportionment  of  this  public 
burden  it  is  necessary  to  aim  at  exact  equality 
or  proportion,  according  to  any  rule  or  stand- 
ard which  is  to  be  laid  down  and  defined 
beforehand.  The  apportionment  should  be 
just  and  equitable,  under  all  the  circumstances 
which  may  be  found  to  exist.  In  the  determi- 
nation, there  must  necessarilv  be  a  large  dis- 
cretion as  to  the  weight  which  is  to  be  given  to 
particular  considerations.  It  should  not,  how- 
ever, be  understood  that  the  discretion  is  wholly 
arbitrary.  It  is  limited  and  defined  by  the  re- 
quirement that  the  proportion  shall  be  deter- 
mined in  such  manner  as  the  commissioners 
shall  deem  just  and  equitable;  and  this  discre- 
tion is  to  be  exercised  under  the  supervision  and 
subject  to  the  sanction  of  this  court.  No  doubt 
an  award  which  should  be  found  to  be  extrav- 
agant and  unreasonable  would  be  rejected. 
Ijie  commissioners  are  made,  in  a  sense,  officers 
of  the  court.  The  provision  that  their  award 
shall  take  effect  only  when  it  shall  have  been 
accepted  by  the  court  implies  a  right  of  the 
parties  to  be  heard  upon  the  question  of  ac- 
ceptance. Even  without  an  express  provision 
to  that  effect,  it  has  been  held  repeatedly  that 
wheu  commissioners  are  appointed  by  this 
court,  their  award  must  be  returned  into  court 
for  acceptance.  Hingham  d  Q.  B.  <t  Tump. 
Corp.  V.  Norfolk  Cotinty,  6  Allen,  858;  Brayfon 
V.  Fall  River,  1^  Mass.  95;  Wyman  v.  Eastern 
R.  Co.  128  Mass.  346.  It  is  therefore  to  be  as- 
sumed that  in  the  exercise  of  the  discretion 
confided  to  the  commissioners  no  rule  of  law 
or  equity  will  be  violated,  and  that  the  cities 
and  towns  will  have  all  the  protection  to  which 
they  are  entitled.  It  is  conceded  in  the  argu- 
ment that  they  are  not  entitled,  as  a  matter  of 
constitutional  right,  to  appeal  to  a  jury;  as, 
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indeed,  individuals  are  not,  in  similar  cases. 
Sunderland  Bridge  Caae,  122  Mass.  459;  North- 
ampton Bridge  Com,  116  Mass.  442;  H&ioe  v. 
Cambridge,  114  Mass.  888.  In  other  respects 
relating  to  the  obligations  imposed  upon  them, 
their  rights  are  not  the  same  as  the  rights  of 
individuals  of  other  corporations.  Agatoam  v. 
Hampden  County,  180  Mass.  528,580,  and  cases 
cited. 

It  is  not  necessary  at  present  to  go  into  this 
question  further  than  to  hold  that  in  order  to 
ascertain  the  proper  proportions  to  be  paid  by 
several  different  cities  and  towns,  for  a  public 
improvement,  consisting  of  an  extensive  system 
of  sewerage  available  to  be  used  by  them  all, 
the  Legislature,  if  it  sees  fit  to  do  so,  may 
»roperly  provide  that  this  court  shall  appoint 
isinterested  commissioners,  who,  after  due 
notice  and  a  hearing,  shall  determine  such  pro- 
portions in  such  manner  as  thev  shall  deem  just 
and  equitable,  and  return  their  award  mto 
court;  and  that  when  accepted  by  the  court  the 
award  shall  be  binding.  £ven  after  the  ac- 
ceptance by  this  court  of  such  an  award,  the 
Legislature,  if  it  does  not  like  it,  may  still  pro- 
vide by  new  legislation  for  a  new  scheme  for 
the  f  u ture  distribution  of  the  burden.  Scituate 
v..  Weymouth,  108  Mass.  128;  Agatcnm  v. 
Hampden  County,  180  Mass.  528.  The  final 
authority  still  rests  with  the  Legislature;  and 
no  doubt  if  it  saw  fit  to  do  so,  it  might  itself 
appoint  the  commissioners,  with  directions  to 
make  their  report  directly  to  the  Legislature. 

This  conclusion  is  well  supported  by  the 
practice  which  has  prevailed,  and  the  course 
of  judicial  decisions  in  this  Commonwealth. 
As  already  observed,  these  have  chiefly  related 
to  improvements  designed  primarily  to  increase 
the  value  of  land,  and  not  adopted  with  special 
view  to  the  health  of  the  people.  In  a  few  in- 
stances the  benefit  to  property  has  been  pre- 
scribed as  the  basis  of  assessment.  Examples 
of  this  are  found  in  Pro  v.  Stat.  1702,  chap.  11, 
vol.  1,  Prov.  Stat.  506;  Stat.  1869,  chap.  142. 

More  often,  however,  the  assessment  is  to  be 
laid  upon  persons,  estates,  cities  or  towns 
which  are  found  to  be  benefited  without  any 
rule  being  prescribed  that  the  assessments  shall 
be  in  proportion  to  the  benefits.  In  such  cases, 
the  selection  of  the  cities  and  towns  by  the 
court  or  commissioners  is  a  substitute  for  tbe 
designation  by  the  Legislature  itself,  and  it  is 
often  added  in  the  statutes  that,  upon  the  cities 
and  towns  selected,  the  assessment  shall  be  just 
and  equal,  or  equitable,  or  reasonable.  Stat. 
1820,  chap.  59;  1862,  chap.  177;  1863,  chap. 
107;  1868.  chap.  809.  §^  8.  8;  1868,  chap.  822; 
1869,  chaps.  161,  244.  266,  273 ;  1870,  chaps. 
1S2,  219,  237,  265;  1871,  chaps.  177,199:  1872, 
chaps.  129-181,  296;  1878,  chap.  200;  1874, 
chap.  289 ;  1875,  chaps.  175,  198,  200 ;  1878, 
chap.  110. 

In  other  instances  the  statutes  have  made  no 
reference  at  all  to  benefits,  but  have  simply  re- 
quired that  the  assessments  should  be  in  pro- 
portion to  value,  or  should  be  just  and  equita- 
ble, or  something  like  that.  Stat.  1868,  chap. 
1«1;  1865,  chap.  159;  1867,  chap.  296;  1870, 
chaps.  802,  803;  1871.  chap.  88;  1874.  chap. 
265.     See  also  Stat.  1868,  chap.  88. 

In  still  other  instances,  assessments  for  local 
improvements  have  been  authorized  or  directed, 
with  no  rule  or  suggestion  whatever  to  show 
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on  what  principle  they  should  be  made.  Prov. 
Stat.  1716, 1717,  chap.  5  vol.  2,  Prov.  Stat.  44; 
Prov.  Stat.  1764-65,  chap.  28, vol.  4,  Prov.  Stat. 
740;  Prov.  Stat.  1768,  chap.  12.  vol.  4,  Prov. 
Stat.  1023;  Stot.  1862.  chap.  177,  the  provision 
as  to  counties;  1865,  chap.  88;  1866,  chap.  265; 
1868.  chap.  80;  1869,  chap.  378. 

By  Stat.  1834,  chap.  15,  and  1885,  chap.  56, 
the  county  commissioners  were  authorized  to 
lav  a  portion  of  the  expense  upon  the  county 
without  other  limits  than  that  in  one  case  it  was 
to  be  not  more,  and  in  the  other  case  not  less, 
than  one  half.  In  all  such  cases  it  must  have 
been  assumed  by  the  Legislature  that  the  de- 
termination should  be  just  and  equitable,  or 
reasonable,  and  it  would  probably  be  no 
strained  construction  to  hold  that  such  a  pro- 
vision was  implied,  just  as  the  law  implies  rea- 
sonable time  in  the  construction  of  contracts 
where  no  time  is  specified. 

The  omission  to  prescribe  a  fixed  rule  for 
the  assessment  of  the  cost  of  local  improve- 
ments has  been  vindicated  in  numerous  decis- 
ions of  this  court.  The  case  of  Bingham  db  Q. 
B.  <&  Tump.  Corp.  v.  Norfolk  County,  6  Allen, 
353,  arose  under  Stat,  1862,  chap.  177,  by 
which  a  turnpike  and  bridges  were  made  a 
public  highway;  and  commissioners  to  be  ap- 
pointed by  this  court  were  to  award  the  dam- 
ages, and  klao  "to  determine  and  decree  Id 
what  proportions  said  amount  shall  be  paid  by 
the  Counties  of  Norfolk  and  Plymouth  respec- 
tively." No  rule  was  given  to  guide  the  assess- 
ment as  to  the  counties.  An  award  was  made 
that  the  Coimty  of  Norfolk  should  pay  three 
quarters  of  the  amount  that  was  fixed  upon  as 
damages;  and  that  county  objected  to  the 
acceptance  of  the  award,  assignmg,  amongst 
other  grounds,  that  the  Legislature  had  ex- 
ceeded its  constitutional  powers,  in  delegating 
legislative  and  judicial  powers  to  the  commis- 
sioners, and  in  imposing  unequal  and  unjust 
burdens  upon  counties  and  towns.  The  argu- 
ment is  not  fully  reported,  but  a  reference  to 
the  original  brief  shows  that  it  was  contended, 
amongst  other  things,  on  behalf  of  the 
county,  that  the  Statute  was  unconstitutional,, 
because  no  rule  of  apportionment  was  adopted 
as  to  the  share  of  the  counties ;  that  as  to  the 
towns,  reference  was  had  to  the  doctrine  of 
benefits,  but  in  reference  to  the  counties  tbe 
decision  was  entirely  arbitrary;  that  the  prop- 
erty of  the  county  was  subjected  to  the  decree  of 
the  commissioners,  with  no  right  of  appeal  and 
that  the  power  of  determining  what  counties  or 
towns  shall  bear  burdens,  or  the  distribution  of 
benefits,  could  not  be  delegated,  being  reposed 
in  the  Legislature.  But  it  was  held  that  the 
statute  was  valid,  under  the  clause  of  the  Con- 
stitution before  cited,  authorizing  the  Legis- 
lature to  make  all  manner  of  wholesome  and 
reasonable  laws. 

The  case  of  Dorgan  v.  Boston,  12  Allen, 
223,  arose  under  Stat.  1865,  chap.  159.  provid- 
ing that  the  expense  of  widening  a  street  should 
be  assessed  upon  tbe  abutting  estates  in  propor- 
tion to  their  value,  as  they  should  be  appraised 
by  the  mayor  and  aldermen  of  the  city  when 
the  improvements  have  been  made.  The  whole 
principle  of  assessing  the  cost  of  local  improve- 
ments upon  abutters  was  attached  in  the  argu- 
ment. The  court,  in  the  course  of  the  elabor- 
ate judgment,  sustaining  the  validity  of  the 
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statute,  said:  "Nor  can  it  be  contended  that 
the  Constitution,  in  regard  to  this  species  of 
taxation,  furnishes  any  f  xed  rules  of  propor- 
tion, or  gives  anj  absolute  standard  bjr  which 
to  determine  whether  a  particular  tax  is  with- 
in the  limits  of  the  legitimate  exercise  of  the 
power  granted.  Undoubtedly  a  very  wide  dis- 
cretion was  intended  to  be  left  to  the  Legisla- 
ture as  to  the  subjects  and  method  of  execut- 
ing the  authority  conferred  on  them  of  impos- 
ing taxes  for  purposes  other  than  those  of  a 
general  nature;  and  vet  the  power  is  not  wholly 
without  limit."  p.  237.  The  requirement  that 
taxes  should  be  proportional  does  not  apply  to 
such  a  case.  pp.  240.  241.  See  also  2\ferrick  v. 
Amherst,  12  Allen,  500. 

The  case  of  Sjyringfield  v.  Qay,  12  Allen,  612, 
arose  under  Stat.  1868.  chap.  107,  authorizing 
the  city  council  of  Springfield  to  construct  cer 
tain  drains,  and  with  the  assistance  of  a  com- 
petent engineer  to  determine  what  portion  of 
the  expense  should  be  borne  by  the  city  and 
what  portion  by  the  owners  of  real  estate ;  the 
latter  portion  to  be  equitably  and  ratably 
assessed  upon  the  owners.  §§  3,  4.  No  other 
rule  for  the  assessment  was  given.  An  owner 
of  land  objected  to  the  tax  assessed  upon  him. 
The  court,  in  sustaining  its  validity,  said  : 
"The  Statute  does  not  require  that  the  assess- 
ments imposed  on  estates  to  defray  the  expense 
of  building  sewers  should  be  assessed  accord- 
ingly to  the  benefits  which  each  estate  might 
receive  from  their  construction.  It  prescribes 
no  fixed  rule  or  standard  by  which  such  assess- 
ments should  be  laid.  The  only  limitation  on 
the  power  of  the  assessors  is,  that  they  should 
be  equitably  and  ratably  assessed.  The  rule 
or  basis  of  the  assessment  is  left  entirely  to  the 
judgment  and  discretion  of  the  assessors."  p. 
615.  **We  can  readily  see  that  it  would  be 
diflScult,  if  not  impracticable,  to  make  an  as- 
sessment which  would  operate  fairly  and 
equally,  based  on  an  estimate  of  the  benefits 
which  each  estate  might  derive  from  the  con- 
struction of  the  sewer.  These  benefits  would 
necessarily  be  conjectural  and  difi^cult  of  esti- 
mation."   p.  616. 

Without  further  quotation  from  the  language 
of  decisions,  it  was  also  held  that  the  assess- 
ment need  not  be  in  proportion  to  the  benefits 
received,  in  Workman  v.  Worcester^  118  Mass. 
168,  177;  Keith  v.  Bo8t(m,  120  Mass.  108,  112, 
and  Sntno  v.  Fitchburg,  136  Mass.  183.  Other 
elements  which  might  be  considered  are  men- 
tioned in  Com.  v.  S'ewburyporty  103  Mass.  129, 
134:  Boston  S.  F.  Soc.  v.  Boston,  116  Mass.  181, 
183,  and  Snow  v.  Fitchburg,  supra.    The  power 


to  delegate  the  determination  to  commissioners, 
and  the  general  character  of  their  investigation, 
are  stateii  in  Salem  Tump,  <Ss  C,  B.  Corp,  v. 
Fssex  County,  100  Mass.  282;  Dow  v.  Wake- 
field, 103  Mass.  267.  273;  Scituate  v.  Weymouth, 
108 Mass.  128;  Braytonv.  FallRii)er,  124 Mass. 
95;  Agawam  v.  Hampden  County,  180  Mass. 
528. 

The  authorities  cited  by  the  respondents 
from  Vermont,  New  Jersey  and  Michigan 
show  that  different  views  of  the  legislative 
power  prevail  in  those  States.  If  the  question 
were  entirely  new,  these  decisions  would  be 
entitled  to  and  would  have  great  weight  with 
us;  but  they  are  not  consistent  with  the  views 
which  we  entertain  of  the  powers  vested  in  the 
Legislature  by  our  own  Constitution. 

It  is  further  contended  that  the  assessment 
provided  for  by  the  Statute  cannot  be  upheld, 
because  it  is  to  be  levied  and  collected  before 
the  ascertainment  of  the  cost,  by  the  actual 
completion  of  the  work.  But  we  are  at  a  loss 
to  see  how  a  public  work  can  be  carried  on  un- 
less the  means  are  raised  for  current  expenses 
before  its  completion;  and  there  can  be  "no 
valid  distinction  in  principle  between  a  right  to 
raise  monev  for  a  specific  object  yet  to  be  ac- 
complishea,  and  a  right  to  raise  it  to  defray 
the  expense  of  the  same  object  after  it  has  been 
attained."  LcnoeUv.  Oliver,  8  Allen,  247,  257 ; 
Carter  v.  Cambridge  <&  B.  B.  Froprs,  104  Mass. 
236,  239. 

It  is  urged  in  behalf  of  the  Town  of  Stone- 
ham  that  it  has  no  local  sewers,  except  a  main 
drain,  and  that  the  system  for  the  disposal  of 
sewage  will  be  of  no  benefit  to  the  town.  The 
town  may,  nevertheless,  be  in  need  of  a  system 
of  local  sewers,  and  may  have  one  before  the 
general  system  provided  for  by  the  Statute  of 
1889  is  completed.  The  weight  of  this  objec- 
tion is  not  for  us,  at  this  stage  of  the  proceed- 
ing. 

The  special  considerations  urged  in  behalf 
of  the  Town  of  Winthrop,  growing  out  of  the 
fact  that  it  already  has  an  established  and  satis- 
factory system  of  local  sewers,  discharging  in- 
to the  ocean,  ^e  also  proper  to  be  laid  before 
the  commissioners,  but  cannot  be  taken  into 
account  by  us  in  the  present  hearing. 

None  of  the  objections  taken  to  the  validity 
of  the  Statute  being  found  to  be  valid,  the 
petitioners  are  entitled  to  maintain  their  peti- 
tion for  the  appointment  of  commissioners  to 
determine  the  proportions  which  the  several 
cities  and  towns  are  to  pay  as  provided  in  the 
Statute. 

Ordered  accordingly. 


MARYLAND  COURT  OF  APPEALS. 


Calvin  LONG,   Plff.   in   Err., 

V. 

STATE  OF   MARYLAND. 

( Md ) 

A  gift  enterprise  which  does  not  inv  o ve 


the  element  of  chance  cannot  be  prohibited 
by  the  Lefdslature  even  though  It  is  carried  on  by 
a  merchant  to  Induce  customers  to  buy  his 
goods. 

(June  13,  laoi.) 

ERROR  to  the  Criminal  Court  of  Baltimore, 
to  review  a  judgment  convicting  defend- 


NOTE.— Gift  enterprise;  what  constitutes  a  viola- 
tion of  law.  See  note  to  Long  v.  State  (Md.)  12  L. 
B.  A.  89.  And  see  Lohman  v.  State,  81  Ind.  17;  Act 
12L.R.A. 


of  CoogreBB  July  18;  1866«  14  Stat,  at  L.  120,  in  rela- 
tion to  such  enterprises  when  characterised  by  the 
element  of  chance,  which  renders  them  unlawful. 
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ant  of  violating  the  Statute  prohibiting  gift  en- 
terprises.    Reviersed. 

Argued  before  Alvey,  Ch,  </.»  and  Robinson, 
McSherry,  Briscoe  and  Fowler,  J  J. 

The  facts  are  stated  in  the  opinion. 

Mr.  Beiij[amin  Kurts«  for  appellant: 

The  making  of  gifts,  as  an  inducement  to 
the  sale  of  goods,  by  a  scheme  or  device  not 
contrary  to  the  Lottery  Law,  is  a  harmless  act, 
and  cannot  be  made  an  offense  by  legislation. 

Toledo,  W,  (t  W.  R.  Co.  v.  Jacksonville,  67 
m.  87,  40. 

If  the  distribution  is  a  pure  gift  or  bounty, 
and  not  in  name  or  pretense  merely,  which  is 
designed  to  evade  the  law — if  it  be  entirely 
unsupported  by  any  valuable  consideration 
moving  from  the  taker—there  is  nothing  in 
this  mode  of  conferring  it  which  Is  in  violation 
of  the  policy  of  any  statute  condemning  lot- 
teries  or  gaming. 

TellowBtone  Kit  v.  State,  7  L.  R.  A.  699,  88 
Ala.  196;  PeopU  v.  QiUson,  12  Cent.  Rep.  616, 
109  N.  Y.  889;  Be  Jacobs,  98  N.  Y.  98; 
Cooley,  Const.  Ltm.  5th  ed.  446. 

In  Singer  v.  State,  8  L  R.  A.  551,  72  Md. 
466,  Judge  Robinson  uses  this  language:  "  As 
to  the  common  and  ordinary  occupations  of 
life,  little  or  no  legislation  may  be  necessary," 
and  the  Act  of  1886,  chapter  439,  is  sustained, 
because  decided  to  be  a  valid  exercise  of  the 
police  powers  of  the  State  to  regulate  the  trade 
and  business  of  a  plumber,  which  required 
special  study,  training  and  experience.  This 
reasoning  can  hardly  apply  to  the  Act  assailed 
in  this  case. 

See  also  Butehere  Union  8.  H.  &L.  S.  L.  Co. 
V.  Crescent  City  L,  8.  L,  <St  8.  H.  Co,  111  U. 
S.  763,  28  L.  ed.  589;  Re  Jacobs,  98  N.  Y.  98; 
Lite  Stock  D.  d  B.  Asso.  v.  Orescent  City  L. 
8.  L.  iSt  S.  H.  Co.  1  Abb.  U.  S.  398;  Slaughter 
House  Cases,  88  U.  S.  16  Wall.  86,  106,  21  L, 
ed.  894,  418. 

This  Act  is  unequal  and  partial  in  its  opera- 
tion. 

See  Shaffer  v.  Union  Min.  Co,  55  Md.  74, 81; 
Coolev,  Const.  Lim.  p.  492;  Baltimore  v, 
Radecke,  49  Md.  217. 

It  is  an  unreasonable  law  in  restraint  of  trade. 

Ibid,;  Re  Jacobs,  supra;  Wyttchamer  v. 
PeopU,  18  N.  Y.  896;  Ex  mrte  Westerfield,  55 
Cal.  550;  Pumpelly  v.  Oreen  Bay  iSt  M,  C.  Co. 
80  U.  S.  13  Wall.  177,  20  L.  ed.  560;  Coolev, 
Const.  Lim.  6th  ed.  241-246;  Munn  v.  Illinois, 
94  U.  S.  141,  24  L.  ed.  89. 

Messrs,  William  Pinkney  Whyte,  Atty- 
Oen,,  and  Charles  G.  Kerr»  Staters  Atty., 
for  appellee. 

Fowler,  J.^  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error,  Calvin  Long,  was 
indicted  in  the  Criminal  Court  of  Baltimore 
City  for  violating  the  Act  of  Assembly  of 
1886,  chapter  480,  which  has  .been  codified  as 
section  185,  article  27,  of  the  Code  of  Pub. 
Gen.  Laws,  and  which  reads  as  follows:  "No 
person  or  body  corporate  shall  be  permitted, 
either  directly  or  indirectly,  by  agent  or 
otherwise,  to  barter,  sell,  trade,  or  to  offer 
for  barter,  sale  or  trade,  by  any  publication, 
or  in  any  way,  anjr  wares,  goods  or  merchan- 
dise of  any  dpscnption,  in  package  or  bulk, 
holding  out  as  an  inducement  for  any  such 
12  L.  R.  A. 


barter,  sale  or  trade,  or  the  offer  of  the  same, 
an^  scheme  or  device  by  way  of  gift  enter- 
pnses  of  any  kind  or  character  whatsoever." 

The  indictment  contained  two  counts,  the 
first  charging  that  the  said  Long  unlawfully 
sold  certain  merchandise,  holding  out  as  an  in- 
ducement for  such  sale  a  certain  scheme  and 
device,  by  way  of  gift  enterprise;  and  the  sec- 
ond that  be  kept  a  certain  place  or  house  for 
the  purpose  of  selling  lottery  tickets.  At  the 
trial,  the  State  abandoned  the  second  count  re- 
lating to  the  sale  of  lottery  tickets  and  elected 
to  stand  upon  the  first  count.  The  plaintiff  in 
error  then  demurred  to  the  indictment  upon  the 
ground  that  the  Act  of  Assembly  of  1886, 
chapter  480,  codified  as  above  mentioned,  ud- 
on  which  the  first  count  is  based,  is  void. 
This  demurrer  was  overruled,  and  having  been 
duly  tried  and  convicted,  said  Long  appealed 
to  this  court  from  the  rulings  of  the  criminal 
coiu-t  as  to  the  admissibility  of  certain  testi- 
mony. Long  V.  8tate  (Md.)  ante,  p.  89.  We 
approved  the  rulings  of  the  lower  court 
and  remanded  the  case  for  further  proceedings. 
A  final  judgment  having  been  entered,  a  writ 
of  error  was  sued  out  assigning  a  number  of  er- 
rors. All  of  them,  however,  present  the  same 
question,  namely,  whether  the  Act  referred  to 
is  a  valid  exerdse  of  legislative  power. 

This  is  the  only  question  here  presented.  It 
was  not  before  us  on  the  former  appeal,  for 
we  then  assumed  that  the  Act  was  valid.  The 
legislation  we  are  considering  is  one  of  a  class 
of  laws  which  have  been  enacted  in  almost  all 
the  States,  in  order,  if  possible,  to  prevent 
lotteries  and  gambling  from  entering  into  the 
ordinary  transactions  of  life.  We  find  many 
cases,  some  of  them  being  referred  to  by  the 
attorney-general  in  his  brief,  illustrating  the 
necessity  of  such  laws  to  restrain  the  introduc- 
tion into  mercantile  transactions  of  lottery, 
schemes  and  gambling  devices  like  the  one  the 
plaintiff  in  error  used  in  his  business.  We 
said  on  the  former  appeal  that  such  a  device 
had  not  even  the  merit  of  originality,  and  it 
undoubtedly  violates  the  provisions  of  our 
Code  prohibiting  lotteries  "and  all  devices  and 
contrivances  designed  to  evade"  the  said  pro- 
visions. The  in^nuity  and  fertility  of  inven- 
tion which  has  been  exercised  in  efforts  to 
evade  such  laws  would  no  doubt  win  success 
in  legitimate  lines  of  business. 

It  would  unduly  prolong  this  opinion  to 
review  the  many  cases  reterred  to  in  the 
briefs.  All  of  those  relied  upon  by  the  State 
are  cases  in  which  there  was  an  icdictment  un- 
der the  laws  prohibiting  lotteries,  and  in  which 
it  was  held  the  several  devices  or  contrivances 
adopted  involved  chance.  The  case  of  People 
V.  Otllsoji,  109  N.  Y.  889,  12  Cent.  Rep.  616, 
is  the  one  cbiefijr  relied  upon  by  the  plaintiff 
in  error.  We  will  consider  it  presently.  In 
Hull  V.  Buggies,  56  N.  Y.  424,  the  exigency  of 
the  case  required  the  court  to  determine  and 
define  what  is  a  lottery,  and  it  laid  down  this 
definition:  *' Where  a  pecuniary  consideration 
is  paid,  and  it  is  determined  by  lot  or  chance,  ac- 
cording to  some  scheme  held  out  to  the  public, 
what  and  how  much  he  who  pays  the  money  is 
to  have  for  it,  that  is  a  lottery."  Worcester's 
definition  is,  *'A  game  of  hazard,  in  which 
small  sums  are  ventured  for  the  chance  of  ob- 
taining greater  value."    And   the  definition 
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adopted  by  the  State  in  this  case  is  not  materi- 
ally different  from  the  above — "Any  scheme 
for  the  distribution  of  prizes  by  lot  or  by 
which  one  on  paying  money  to  another  obtains 
a  token,  which  entitles  hina  to  receive  a  larger 
yalae  or  nothing,  as  some  formula  of  chance 
may  determine,  is  a  lottery." 

In  one  respect  we  think  all  these  definitions 
are  too  narrow  to  cover  some  of  the  modern 
devices  resorted  to  in  order  to  evade  the  Lot- 
tery Laws,  and  that  whether  the  consideration 
paid  or  given  for  the  token  or  chance  to  win 
something  generally  called  a  prize  consists  of 
money  or  any  other  thing  of  value,  makes  no 
difference. 

An  examination  of  the  many  cases  on  this 
subject  will  show  that  it  is  very  difficult,  if  not 
impossible,  for  the  most  ingenious  and  subtile 
mind  to  devise  any  scheme  or  plan,  short  of  a 
gratuitous  distribution  of  property,  which  has 
not  been  held  by  the  courts  oi  this  country  to 
be  in  violation  of  the  Lottery  or  Gaming  Laws 
in  force  in  the  various  States  of  the  Union. 

In  the  case  of  Yellow  Stone  Kit  v.  State,  88 
Ala.  196,  7  L.  R.  A.  599.  the  court  uses  this 
language:  ''If  the  distribution  is  a  pure  gift 
or  bounty  and  not  in  name  or  pretense  merely 
which  is  designed  to  evade  the  law— if  it  tie 
entirely  unsupported  by  any  valuable  consid- 
eration moving  from  the  taker,  there  is  noth- 
ing in  this  moBe  of  conferring  it  violative  of 
the  policy  of  our  statutes  condemniag  lotter- 
ies or  ^ming."  It  is  apparent,  however,  that 
the  giving  away  of  property  without  consider- 
ation, whether  by  lot  or  otherwise,  is  not  in  it- 
self an  evil,  and  certainly  not  such  an  evil  as 
reouires  prohibition  by  law  at  the  present  day. 
The  case  referred  to — that  of  Peoj)le  v. 
OilUon,  decided  by  the  Court  of  Appeals  of 
New  York  in  1888— arose  upon  the  question  of 
the  validity  of  an  Act  of  the  Legislature  of 
that  State,  which  provided  that  "no  person 
shall  sell,  exchange  or  dispose  of  any  article 
of  food,  or  offer  or  attempt  to  do  so,  upon  any 
representation,  advertisement,  notice  or  induce- 
ment than  anything  other  than  what  is  specifi- 
cally stated  to  be  the  subject  of  the  sale  or  ex- 
change is  or  is  to  be  delivered  or  received  as  a 
gift,  prize,  premium  or  reward  to  the  purchas- 
er." It  was  held  that,  **b^  the  provisions  of 
this  Act,  a  man  owning  articles  of  food  which 
he  wishes  to  sell  or  dispose  of  is  limited  in  his 
powers  of  sale  or  disposition.  A  liberty  to 
adopt  or  follow  for  a  livelihood  a  lawful  pur- 
suit, and  in  a  manner  not  injurious  to  the  com- 
munity, is  certainly  infringed,  limited,  perhaps 
weakened  or  destroyed,  Iw  such  lejyislation. 

**The  law,"  says  the  New  York  court,  "in- 
terferes with  the' free  sale  of  food,  for  the  con- 
dition is  imposed  that  no  one  shall  sell  food, 
and  at  the  same  time,  and  as  part  of  the  trans- 
action, give  away  any  other  thing." 

These  remarks  apply  with  great  force  to  our 
own  Act,  which  prohibits,  as  we  have  seen,  in 
connection  with  any  sale  of  goods,  wares  or 
merchandise,  "any  scheme  or  device  by  way  of 
gift  enterprises  of  any  kind  or  character  what- 
soever." 
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This  broad  and  sweeping  language  would 
seem  to  include  not  onlj  a  Tottery  in  which  a 
valuable  consideration  u  given  for  the  chance 
to  win  a  prize,  but  also  a  gratuitous  distribu- 
tion not  involving  the  element  of  chance. 
The  words  "rift  enterprise,"  so  far  as  we  have 
ascertained,  have  never  been  judicially  de- 
fined. 

The  Century  Dictionary  gives  the  only  defi- 
nition of  the  words  we  have  been  able  to  dis- 
cover, as  follows:  ^*A  business,  as  the  selling 
of  books  or  works  of  art,  the  publication  of  a 
newspaper,  etc.,  in  which  presents  are  given  to 
purchasers  as  an  inducement." 

It  was  contended  on  the  part  of  the  State 
that  the  Act  of  1886  comes  within  the  legiti- 
mate exercise  of  the  police  power,  and  that 
**gift  enterprise"  is  a  species  of  lottery,  because 
the  distribution  in«all  gift  enterprises  is  depend- 
ent on  some  formula  of  chance.  But  we  do 
not  think  the  words  "gift  enterprise"  necessarily 
imply  a  scheme  involving  chance.  In  so  far 
as  the  object  of  an  Act  is  to  protect  the  morals 
and  advance  the  welfare  of  the  people  by  pro- 
hibiting every  scheme  and  device  bearing  any 
semblance  to  lottery  or  gambling,  it  undoubt- 
edly would  be  a  valid  exercise  of  power,  and 
the  citation  of  authorities  is  not  necessary  to 
sustain  a  proposition  so  well  settled. 

But  the  Act  in  question  goes  further,  and  in 
effect,  as  we  construe  it,  declares  as  did  the 
New  York  Statute,  which  was  held  invalid  in 
the  case  referred  to,  that  no  person  shall  give 
away  anything  to  a  purchaser  of  goods,  wares 
or  merchandise,  as  an  inducement  to  make  the 
purchase. 

Such  regulation  of  trade  is,  in  our  opinion, 
not  only  unwise  but  unlawful,  and  unlawful 
because  it  is  necessary  neither  for  the  benefit, 
safety  nor  welfare  of  the  people,  and  which  in 
its  operation  would  be  oppressive  and  burden- 
some. People  V.  Gillson,  109  N.  Y.  389,  12 
Cent.  Rep.  616;  Be  Jacobs,  98  N.  Y.  98;  Butch- 
ers Union  S,  H.  A  L.  5.  L,  Co.  v.  Crescent  City 
L,  S.  L.  d  S.  K  Co.  Ill  U.  S.  746,  28  L.  ed.  585; 
Toledo,  W.  cfc  W,  B,  Co.  v.  JacksoncilU,  67  111. 
87. 

It  must  always  be  conceded,  of  course,  that 
the  State  can,  through  its  Legislature,  by  the 
legitimate  exercise  of  its  police  powers,  pass 
"laws  and  regulations  necessary  for  the  protec- 
tion of  the  health,  morals  and  safety  of  societv" 
{Singer  v.  State,  72  Md.  466,  8  L.  R.  A.  551); 
yet  such  regulations  must  be  reasonable,  and 
"what  are  reasonable  regulations,  and  what  are 
subiects  of  the  police  power,  must  be  neces- 
sarily judicial  questions."  Toledo,  W.  cfc  W. 
B.  Co.  V.  Jnck»mnlle,  67  111.  40. 

It  follows  that  the  Act  of  1886,  chapter  480. 
by  reason  of  its  general  terms,  including  as  it 
does  all  gift  enterprises,  those  involving  the 
element  of  chance  as  well  as  those  that  do  not, 
is  invalid,  so  far  as  it  relates  to  gift  enterprises 
not  involving  chance,  and  that  the  judgment 
of  the  Criminal  Court  of  Baltimore  must  be 
reversed. 

Judfftnent  reversed  and  cause  remanded. 
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D.  CHAPLIN  et  al,  Appis., 

V. 

BROWN  et  al. 
(....Iowa ) 

1 .   An  aippeement  by  pH>cers  not  to  buy 

any  butter  from  the  makers  for  two  years  If 
a  Ann  shall  open  a  butter  store  in  the  place  is  void 
for  lack  of  consideration  where  such  firm  neither 
pays  anythinsr  therefor  nor  bujrs  any  established 
plant,  place  of  business  or  ^ood  will. 
8*  The  aippeement  is  void  bm  tendin^^  to 
create  a  monopoly  where  all  the  grrooers  in 
a  town  agree  to  give  up  dealing  in  butter  if  a 
new  firm  shall  establish  a  butter  store  in  the 
place  and  pay  as  much  for  butter  as  dealers  in 
neighboring  towns  would  pay. 

(June  1, 1891.) 

APPEAL  by  plaintififs  from  a  Judgment  of 
the  District  Court  for  Buena  Vista  County 
in  favor  of  defendants  in  an  action  brought  to 
recover  damages  for  defendants'  breach  of  their 
agreement  not  to  engage  in  the  business  of 
buying  butter  in  a  certain  place,  and  to  en- 
join the  further  breach  of  such  agreement. 
Afflmied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  H.  Chapman  and  C,  A.  Irwin 
for  appellants. 

Mr.  T.  D.  Hig^g^s  for  appellees. 

Rothrockt  J,,  delivered  the  opinion  of 
the  court : 

It  appears  from  the  petition  that  in  the 
month  of  March,  1800,  the  plaintiffs  entered 
into  a  written  agreement  with  the  defendants 
and  other  parties.  The  following  is  a  copy  of 
said  agreement : 

**We,  the  undersigned  grocery  men  of  Storm 
Lake,  finding  the  business  of  purchasing  but- 
ter of  farmers  and  handling  the  same  very 
burdensome,  and  of  material  loss  to  us,  and 
believing  the  same  could  be  handled  as  ad- 
vantageously by  persons  who  would  make  but- 
ter buying  and  handling  an  exclusive  business, 
and  whereas,  the  firm  of  D.  &  E.  Chaplin, 
through  their  agent,  assures  us  of  their  ability 
to  handle  butter  to  the  best  advantage,  and 
that  they  will  engage  in  the  business  extensive- 
ly in  our  town,  we  make  a  solemn  engagement 
and  pledge  ourselves  to  each  other  and  to  the 
said  firm  of  D.  &  E.  Chaplin  that  we  will  buy  no 
more  butter  or  take  no  more  in  trade,  except 
for  our  family  use,  and  all  butter  so  bought 
shall  be  delivered  by  the  seller  to  the  buyer's 
place  of  residence.  This,  however,  shall  not 
prevent  any  merchant  from  buying  butter  to 
retail  from  anv  regular  butter  buyer  who  buys 
all  the  butter  he  handles  in  this  town  for  casn. 
It  is  further  provided  that  the  said  firm  of  D. 
&  E.  Chaplin,  in  whose  favor  we  abandon  the 
business,  shall  open  rooms  conveniently  located 
for  buying  butter:  that  they  shall  keep  a  man 
in  attendance  during  all  business  days  and 


hours  in  the  vear  from  as  early  in  the  morning 
and  until  as  late  in  the  evening  as  the  season 
of  the  year  and  state  of  the  weather  might 
deem  to  require.  They  shall  accept  all  the  but- 
ter offered,  and  shall  pay  for  the  same  as  high 
price  in  cash,  or  by  giving  check  against  a 
suitable  deposit  in  some  bank  in  this  town,  as 
merchants  or  butter  buyers  in  the  Town  of 
Newell,  this  county,  are  at  the  time  paying  in 
cash  for  a  similar  grade  of  butter,  except  in 
extreme  cases,  where  they  may  be  paying 
materially  more  than  the  markets  will  warrant. 
It  is  also  provided  that  the  said  D.  &  E.  Chap 
lin  shall  not  direct  their  checks  or  persons  tak- 
ing the  same  to  any  particular  store  for  pay- 
ment. That  they  shall  not  buy  in  connection 
with  any  dry  goods  or  grocery  store.  When- 
ever a  majority  of  the  merchants  sifning  this 
article  of  agreement  are  convinced  that  the  en- 
gagements herein  entered  into  are  not  being 
complied  with,  or  whenever  they  are  dissatis- 
fied with  this  arrangement  or  the  manner  in 
which  it  is  being  carried  out,  any  merchant 
whose  name  is  hereto  appended  may  appoint  a 
meeting  by  notifying  each  grocery  firm  in  town 
of  the  time  and  *place  for  the  purpose  of  con- 
sidering who  may  be  guilty  of  a  breach  of  faith 
in  carrying  out  these  engagements,  or  whether 
it  is  advisable  to  continue  the  same;  and  if,  at 
such  meeting,  a  majority  of  the  subscribers 
hereto  shall  certify  in  writing  that  they  think 
it  advisable  for  the  interest  of  the  town  to 
withdraw  from  this  engagement,  this  contract 
shall  become  null  and  void.  This  engagement 
shall  take  effect  and  be  in  force  from  and  after 
such  time  as  when  it  shall  have  been  subscribed 
to  by  each  grocery  house  in  this  town,  and 
when  the  firm  of  D.  &  E.  Chaplin  shall  desig- 
nate, provided  they  are  then  prepared  to  han- 
dle the  butter,  and  shall  continue  two  (2) years 
unless  sooner  dissolved,  as  herein  provided. 
We  also  agree  not  to  pay  a  higher  price  for  eggs 
than  shall  be  fixed  by  the  said  firm  of  D.  &  £. 
Chaplin,  provided  said  firm  shall  fix  as  high 
price  as  eggs  are  at  the  time  worth  to  ship. 
W.  C.  Kinne  &  Co.  Fred.  Scholler.  Brown 
Bros.  J.  O.  Douglas.  W.  A.  Jones.  Geo. 
E.  Ford  &  Bro.  W.  Lownsberry.  Libby  & 
Rae.    D.  &  E.  Chaplin." 

It  is  averred  in  the  petition  that  the  plaintiffs* 
in  pursuance  of  said  written  contract,  came 
and  located  at  Storm  Lake,  and  engaged  in  the 
business  of  buying  butter  at  that  place,  and 
were  at  the  commencement  of  the  suit  still 
so  engaged,  and  have  made  arrangements  to 
continue  the  business  for  the  said  period  of  two 
years,  and  that  they  have  thus  far  fully  com- 
plied with  said  written  agreement,  but  that  the 
defendants,  in  violation  tnereof,  have  opened  a 
butter  store  in  said  town,  and  have  engaged  in 
the  business  of  buying  butter  generally,  and 
have  thereby  interfered  with  plaintiffs'  busi- 
ness, and  alienated  their  trade  to  the  extent  of 
5.000  pounds  of  butter,  upon  which  plaintiffs 
would  have  realized  a  profit  of  three  cents  a 


NoTB.— As  to  validity  of  contracts  tendtngr  to  re- 1  People  v.  North  River  Sugar  Ref.  Co.  (N.  Y.)  2  L. 
Btrain  trade,  see  notes  to  Herreshofl  v.  Routineau  I  R.  A.  83;  Gulf,  C.  &  8.  F.  R.  Ck).  v.  Texas  (Tex.)  1 L. 
(R.  I.)  8  L.  R.  A.  460:  Richardson  v.  Buhl  (Mich.)  I  R.  A.  W9;  Leslie  v.  Lorillard  (N.  T.)  1  L.  R.  A.  466.  . 


6  L.  R.  A.  467;  Carroll  v.  Giles  (8.  C.)  4  L.  R.  A. 
12  L.  R.  A. 
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poimd,  making  in  all  $150  damages  suffered 
by  plaintiflfs.  Judgment  is  demanded  for  said 
sum,  and  an  injunction  is  prayed  restraining 
the  defendants  from  continuing  in  said  busi- 
ness. 

Among  the  several  grounds  of  objection  to 
the  granting  of  an  injunction  we  regard  two  of 
them  as  material.  They  are  as  follows :  **firBt, 
that  the  agreement  in  writing  is  void  for  want 
of  consideration,  as  there  is  no  money  value 
inurinfi^  to  the  benefit  of  the  defendants  here- 
in; ana,  mond,  that  said  contract  by  its  terms 
is  for  the  purpose  of  creating  a  monopoly  in 
purchasing  and  selling  butter  at  Storm  Lake, 
and  is  therefore  in  restraint  of  trade,  to  the 
detriment  of  the  producers  and  consumers  of 
butter  at  that  place  and  in  that  vicinity." 

The  history  of  the  law  upon  the  question  of 
contracts  in  restraint  of  trade  is  an  interesting 
subject  of  investigation.    The  books  abound  in 
cases  upNon  the  subject.    Anciently  all  contracts 
were  void  which  in  an^  degree  tended  to  the 
restraint  of  trade,  even  m  a  particular  locality, 
and  for  a  limited  time.    This  ancient  rule  has 
been  so  far  modified  that,  although  agreements 
in  general  restraint  of  trade  are  invalid,  because 
they  deprive  the  public  of  the  services  of  the 
citizen  in  the  occupation  or  calling  in  which  he 
is  most  useful  to  the  community,  and  expose 
the  people  to  the  evils  of  monopoly,  and  pre- 
vent competition  in  trade,  yet  an  agreement  in 
partial  restraint  of  trade  will  be  upheld  where 
the  restriction  does  not  go  beyond  some  partic- 
ular locality,  is  founded  upon  a  sufilcient  con- 
sideration, and  is  limited  as  to  time,  place  and 
person.   It  is  accordingly  everywhere  now  held 
that  when  one  engaj^ed  m  any  business  or  oc- 
cupation sells  out  his  stock  in  trade  and  good- 
will he  may  make  a  valid  contract  with  the  pur- 
chaser binding  himself  not  to  engage  in  the 
}ame  business  in  the  same  place  for  a  time 
lamed,  and  he  may  be  enjoined  and  restrained 
:rom  violating  his  contract.   This  is  about  as  far 
IS  contracts  in  restraint  of  trade  have  been  up- 
leld  by  the  courts  in  this  country  or  in  Eng- 
and.    The  general  principles  above  announced 
rill  be  found  in  all  text-books  upon  contracts, 
nd  find  support  in  many  adjudged  cases.     We 
tave  not  thought  it  necessary  to  set  out  or  cite 
he  cases.     They  will  be  found  collected  in  3 
kjn.  &  Eng.  Encyclop.  Law,  p.  882,  and  10 
Lm.  &  Eng.  Encyclop.  Law,  p.  948;  2  Par- 
>n8.  Cent.  p.  747. 
Applying  these  rules  to  the  contract  under 


consideration,  we  are  to  inquire  first  whether 
there  is  a  sufficient  consideration  for  the  prom- 
ise of  the  defendants  and  the  other  parties 
who  executed  the  instrument  not  to  engage  in 
dealing  in  butter  at  Storm  Lake.  It  is  very 
plain  that  there  was  no  money  paid  to  them  as 
a  consideration.  The  plaintiffs  did  not  pur- 
chase anv  stock  of  butter  which  the  defendants 
had  on  nand.  They  paid  nothing  for  an  es- 
tablished plant  or  place  of  doing  business,  nor 
for  the  good-will  of  any  business.  So  far  as 
appears,  they  went  into  the  Town  of  Storm 
Lake,  and  proposed  to  go  into  the  butter  busi- 
ness if  the  other  persons  then  engaged  in  that 
business  would  agree  to  quit  that  line  of  trade 
for  two  years.  In  all  the  search  we  have  made 
for  authority  upon  this  branch  of  the  contro- 
versy we  have  found  no  warrant  in  any  pre- 
cedent for  holding  that  this  is  a  sufficient  con- 
sideration. There  are  cases  which  hold,  and 
the  law  is  well  settled,  that  where  a  party  pro- 
poses to  expend  money  in  erecting  a  manufac- 
tory or  other  plant  which  may  be  a  public 
benefit,  subscriptions  in  aid  of  the  euterprise 
are  valid  obligations.  But  such  contracts  are 
widely  different  in  principle  from  the  aeree- 
ment  under  consideration.  Suppose  the  plain- 
tiffs had  made  a  proposition  to  the  dry -goods 
merchants  of  Storm  Lake  that  if  they  would 
all  quit  the  business  for  two  years,  without 
any  consideration  being  paid  to  them  for  so 
doing,  the  plaintiffs  would  establish  a  dry- 
goods  store  at  that  place,  and  the  proposition 
had  been  accepted;  it  would  be  a  marvelous  de- 
cision if  any  court  would  hold  that  there  was 
any  consideration  for  such  a  contract. 

2.  But  it  appears  to  us  that  the  decision  of 
the  district  court  is  manifestly  right  upon  the 
question  that  the  agreement  is  against  public 
policy.  It  plainly  tends  to  monopolize  the  but- 
ter trade  of  Storm  Lake,  and  destroy  competi- 
tion in  that  business.  It  is  not  necessary  that 
the  enforcement  of  the  agreement  would  actu- 
ally create  a  monopoly  in  order  to  render  it  in- 
valid, and  surely,  where  all  the  dealers  in  a 
commodity  in  a  certain  locality  agree  to  quit 
the  business,  and  the  plaintiffs  are  installed  as 
the  only  dealers  in  that  line,  the  tendency  is, 
for  a  time  at  least,  to  destroy  competition,  and 
leave  the  plaintiffs  as  the  only  dealers  in  that 
species  of  property  in  that  locality.  Such  con- 
tracts cannot  be  enforced. 

Aflrmed, 


NEW  YORK  COURT  OF  APPEALS. 


elora  M.  HUNTER  et  al,  Admrs.,  etc.,  of 

Henry  Hunter,  Deceased,  Retpts,, 

t?. 

COOPERSTOWN  &  SUSQUEHANNA 

VALLEY  R.  CO.,  Appt. 

(—.N.  Y ) 

1  aittempt  to  board  a  movliifl^  train  is 

l<yrm^ — ^As  to  neffligenoe  in  getting  on  and  off 
•vins*  train,  see  notes  to  New  York,  P.  &  N.  R.  Co. 
^oiilboum  (Md.)  1 L.  R.  A.  541;  Hunter  v.  C!oop- 
town  4k  8.  V.  B.  Co.  (N.  Y.)  8  L.  R.  A.  888. 
L.  K.  A« 


negfli^ence  bm  matter  of  law,  if  made 
by  one  in  a  safe  position  and  acting  under  no 
coercion,  obligation  or  special  right,  wben  in  such 
proximity  to  a  known  and  promiDent  obstruc- 
tion—such as  a  freight  platform— as  to  render  tbe 
possible  consequences  of  a  misstep  serious:  and 
questions  as  to  the  speed  of  tbe  train,  his  own 
convenience  or  inconveDieooe  and  whether  or  not 
he  acted  by  direction  of  the  railroad  employ^  are 
immateriaL 

(jRuger,  Ch.  J.,  and  (TBrien  and  Andrews^  JJ., 
dissent.) 

(March  10,  IWl.) 
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APPEAL  by  defendant  from  a  jud  figment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department)  affirming  a  judgment  of 
the  Otsego  Circuit  in  favor  of  plaintiffs  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  resulting  in  death  and  alleged  to  have 
been  caused  by  defendant's  negligence.  Ee- 
rersed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  E«  M.  Harris,  for  appellant: 

The  plaintiffs'  intestate  was  guilty  of  negli- 
gence which  caused  or  contributed  to  the  in- 
jury he  received. 

He  was  in  a  safe  place,  at  a  familiar  station, 
in  full  rigor  of  life,  in  good  health,  of  good 
judgment,  with  nothing  to  disturb  his  judg- 
ment, when  he  attempted  to  board  this  moving 
train. 

Burraics  v.  Erie  R.  Co.  68  N.  Y.  556;  Qavett 
V.  Manchester  A  L.  R.  Co.  16  Gray,  501;  Har- 
vey v.  Eastern  R.  O.  116  Mass.  269;  Lucas  v. 
New  Bedford  d  T,  R.  Co.  6  Grav,  64;  Solomon 
V.  Manhattan  R.  Co.  4  Cent.  Rep.  775,  103  N. 
Y.  487. 

The  boarding  a  moving  train  is  presumably 
a  negligent  act. 

The  deceased  knew  the  train  was  in  motion 
when  he  attempted  to  board  it,  and  he  took  the 
risk  of  the  attempt. 

Solomon  V.  Manhattan  R.  Co.  supra;  Shan- 
non V.  Boston  d  A.  R,  Co.  1  New  Eng.  Rep. 
681,  78  Me.  52.  , 

If  he  was  in  fact  guilty  of  contributory  neg- 
ligence, although  the  Company  was  also  negli- 
gent, no  recovery  can  be  had. 

2  Wood,  Railway  Law,  1155;  PauHtsch  v. 
Neic  Y(yrk  Gent.  <fe  H.  R,  R.  Co.  8  Cent.  Rep. 
836, 102  N.  Y.  280. 

Where  the  facts  are  uncontroverted,  the  ques- 
tion of  negligence  is  a  question  of  law  for  the 
court. 

Deyo  V.  New  York  Cent.  R.  Co.  84  N.  Y.  9; 
Morrison  v.  Erie  R.  Co.  56  N.  Y.  806;  Wilds 
V.  Hudson  Rtter  R.  Co.  24  N.  Y.  480;  Otoen  v. 
Hudson  Rii>er  R,  Co.  85  N.  Y.  516;  Oomales  v. 
New  York  <fe  H.  R.  Co.  88  N.  Y.  440;  JDwight 
V.  Gennania  L.  Ins.  Co.  4  Cent.  Rep.  529,  108 
N.  Y.  341:  Crafts  v.  Boston,  109  Mass.  519: 
Reynolds  v.  New  York  Cent,  db  H.  R.  R.  Co.  58 
N.  Y.  248.. 

A  passenger  must  not  do  that  which  is  ob- 
viously dangerous,  although  he  is  advised  to 
do  it  by  the  companv's  agents. 

Chicago,  B.  dt  Q.  ^R.  Co.  v.  Hazzard,  26  111. 
378;  Baltimore  d;  P.  R.  Co.  v.  Jortes,  95  U.  8. 
439,  24  L.  ed.  506;  2  Wood,  Railway  Law,  p. 
1152;  Qinnon  v.  New  York  d  H.  R.  Co.  8  Robt. 
25. 

It  cannot  be  said  that  a  person  of  ordinary 
prudence  and  care,  standing  on  the  platform  a*8 
described  in  the  evidence,  would  have  attempted 
to  jump  into  the  narrow  space  between  the  cars 
when  there  was  no  danger  to  be  avoided  if  he 
remained  on  the  platform,  and  no  incentive  to 
the  act  other  than  the  invitation  of  the  conduc- 
tor, which  he  knew  he  was  not  required  to 
obey,  and  with  a  full  apprehension  of  the  dan- 
ger "^he  was  about  to  run. 

Morrison  v.  Erie  R.  Co.  supra;  Tolman  v. 
Syracuse,  B.  d  N  Y.  R.  Co.  98  N.  Y.  198; 
Davenport  v.  Brooklyn  City  R.  Co.  1  Cent.  Rep. 
506,  100  N.  Y.  682;  Hazard  v.  Chicago,  B.  d 
Q.  R.  Co.  1  Bias.  503. 
12  L.  R.  A. 


Mr.  Carlton  B.  Pierce*  for  respondents: 

There  may  undoubtedly  be  circumstances 
under  which  an  attempt  to  get  on  or  off  a  mov- 
ing train  would  not  be  regarded  as  negligence 
as  a  matter  of  law.  and  where  the  question  of 
negligence  under  all  the  circumstances  of  the 
case  should  be  submitted  to  the  jury. 

Filer  v.  New  York  Cent.  R.  Co.  49  N.  Y.  47. 

The  direction  or  invitation  or  assurance  of 
safety  given  by  a  servant  of  the  Company  may 
so  qualify  a  pfaintifrs  act  as  to  relieve  it  of  the 
quality  of  negligence  which  it  would  otherwise 
have 

Pierce.  Railroads,  329;  Shearm.  &  Redf. 
Neff.  S  282. 

Negligence  cannot  be  conclusively  estab- 
lished by  a  state  of  facts  upon  which  fair- 
minded  men  may  well  differ. 

Detroit  d  M.  R.  Co.  v.  Van  Steinburg,  17 
Mich.  99.     See  Glushing  v.  Sharp,  96  N.  Y.  676. 

There  may  be  occasions  where  it  is  proper  to 
board  a  moving  train. 

See  Johnson  v.  Westchester  d  P.  R.  Co.  70 
Pa.  857;  Lambeth  v.  N  C.  R.  Co.  66  N.  C.  494; 
Cumberland  Valley  R.  Co.  v.  Maugans,  61  Md. 
58;  Lent  v.  New  York  Cent,  d  H.R.  R  Co.  120 
N.  Y.  467. 

Gray.  J.,  delivei'ed  the  opinion  of  the 
court: 

Upon  a  previous  occasion  we  reversed  a 
judgment  recovered  by  these  plaintiffs,  and 
entered  a  new  trial,  upon  the  ground  that  the 
act  of  the  deceased  in  attempting  to  board  the 
moving  train  was  reckless  and  dangerous,  and 
contributed  to  the  resulting  injury.  112  N. 
Y.  871,  2  L.  R.  A.  882.  As  the  case  was  then 
presented,  the  fact  was  established  by  the  evi- 
dence for  the  plaintiffs  that  the  speed  of  the 
train  was  from  four  to  six  miles  an  hour  at 
the  time  the  deceased  jumped  on,  and,  though 
it  was  substantially  admitted  that  the  attempt 
was  negligence  on  his  part,  it  was  argued  that 
the  act  was  justified  because  requested  or  di- 
rected by  the  conductor  of  the  train.  Thar  di- 
rection was  in  these  words:  *  *If  you  are  going, 
jump  on."  But  we  held  that  that  circum- 
stance constituted  no  excuse  for  the  dangerous 
act,  inasmuch  as  it  created  no  emergency  call- 
ing for  the  immediate  exercise  of  judgment  in 
the  choice  between  two  dangers,  and  that  it 
amounted  to  nothing  more  than  a  notification 
that  the  train  would  not  stop  or  go  slower. 
Upon  this  appeal  the  plaintiffs  endeavor  to 
sustain  another  judgment  recovered  against 
the  Company  upon  the  new  trial.  They  sav 
that  the  case,  though  * 'practically  the  Sttrae,"" 
differs  from  the  previous  case  in  a  vital  feat- 
ure, namely,  with  respect  to  the  speed  of  the 
train.  Upon  the  new  trial  evidence  was  given 
by  three  witnesses  that  the  speed  of  the  train 
was  between  one  and  two  miles  an  hour.  Of 
these  witnesses,  two  had  previously  testified  to 
a  speed  of  four  to  six  miles  an  hour,  and  the 
other  had  not  testified  upon  that  subject.  In 
view  of  the  doubt  justly  resting  upon  the  char- 
acter and  correctness  of  this  evidence,  we 
might  very  properly  say  that  it  was  open  to- 
the  court  to  take  as  the  fact  concerning  the 
speed  of  the  train  the  evidence  civen  by  the 
other  witnesses  in  the  case,  for  both  parties,, 
which  placed  it  at  about  six  miles  an  hour. 
But  we  shall,  for  the  purposes  of  the  case,  as- 
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sume  that  the  evidence  as  now  given  left  it  a 
question  of  fact  as  lo  how  fast  the  train  was 
moving  past  the  station.    We  will  accept  that 
rate  of  speed  deemed  by  the  plaintiffs  as  most 
favorable  to  their  cont€nlion,  and  still  we  must 
hold  that  the  plaintiffs  were  not  entitled  to  a 
recovery  on  their  case.    The  conclasion  was 
irresistibie  from  the  facts  that  the  conduct  of 
the  plaintiffs'  intestate  was  negligent,  and  that 
his  act  contributed  to  his  injuries  and  death. 
He  was  described  as  a  quick,  active  man,  thir- 
ty-six years  of  age,  and  in  eood  health.    He 
had  lived  several  years  in  siffnt  of  the  station, 
and  had  frequently  taken  the  train  there.    On 
the  morning  in  question,  accompanied  by  a 
friend,  he  went  to  the  station,  ana  stood  with 
him  upon  the  freight  platform  of  the  station 
until  the  train  came  in  sight.    The  deceased 
then  descended  the  steps  leading  to  the  lower 
or  passenger  platform,  and  waited  there,  at  a 
point  some  four  or  five  feet  away  from  the 
steps.    The  train  slacked  its  motion,  but  did 
not  stop,  and,  as  the  passenger  car  approached, 
the  conductor,  standing  at  the  forward  end, 
said  to  them,  *'If  you  are  going,  jump  on." 
The  deceased  made  an  effort  to  do  so,  but  in 
some  way,  not  exactly  described,  was  caught 
and  rolled  between  the  moving  train  and  the 
freight  platform,  near  to  which  he  was  stand- 
ing,    very  probably,  in  the  attempt  to  get  u^n 
the  moving  car,  the  deceased,  not  reckoning 
upon  the  nearness  of  the  higher  and  projecting 
freight  platform,  struck  against  it.  was  thrown 
down,  and  was   forced  ^tween   it   and  the 
train.    Upon  the  facts,  in  what  respect  was  the 
defendant  guilty  of  negligence,  and  how  was 
it  responsible  for  the  injury  which  resulted  to 
the  deceased?    That  the  train  did  not  stop  at  a 
particular  or  at  the  usual  place,  and  ran  be- 
yond the  station^  would  not  charge  the  defend- 
ant with  negligence,  in  the  sense  that  it  therebv 
caused  the  unfortunate  result  complained  of. 
The  deceased  was  under  no  obligation  to  board 
the  train.     In  fact,  he  had  no  especial  right  to 
be  carried  by  it.    He  had  no  ticket;  but,  even 
[f  he  had  one,  that  would  not  have  placed  the 
Company  under  any  contract  to  carry  him  upon 
Lhat  tram.     If  its   servants  disregarded  the 
;ime-table  notice  as  to  that  station  upon  the 
norning  in  question,  that  fact  did  not  entitle 
he  deceased  to  disregard  the  usual  prudential 
onsiderations  which  should  govern  human  ac- 
ion,  nor  did  it  subject  the  defendant  to  a  lia- 
dlity  for  the  consequences  of  an    attempt  to 
et  upon  a  train  in  motion.     The  invitation, 
3quest  or  command  of  the  conductor,  how- 
ver  his  words  may  be  regarded,  in  no  respect 
impelled  the  deceased  to  leave  the  place  of 
ife^  upon  the  platform  or  to  change  his  po- 
tioD.     He  was  a  free  agent,  and  bad  the  op- 
>rtuDity  of  choice  between  staying  where  he 
as  and  complying  with  the  conductor's  re- 
lest.     He  could  have  v^aited  for  the  train  to 
me  to  a  full  stop,  or  for  another  train.    The 
lestion  of  his  convenience  or  inconvenience  is 
no  consequence,  and  cannot  enter  as  an  ele- 
?nt  of  the  case.    If  a  person,  when  in  a  safe 
sition  and  under  no  stress  of  circumstances, 
enapts  to  get  upon  a  train  moving  past  him, 
DO  matter  what  rate  of  speed,  while  in  such 
Tozimity  to  a  known  and  prominent  obstruc- 
D,  such  as  was  this  freight  platform,  as  to 
ider  the  consequences  of  a  false  or  misstep 
L.  R.  A. 


possibly,  if  not  certainly,  serious,  we  think  that 
but  one  inference  and  opinion  can  be  enter- 
tained. The  act  would  be  hazardous,  and 
however  slisrht  the  chances  of  injury  might 
have  seemed  to  him,  and  whatever  the  motive 
or  influence  which  induced  the  act,  the  indi- 
vidual would  alone  be  responsible  for  the  in- 
jury which  mi|^ht  result  to  him.  Sufficient  re- 
sponsibility is  imposed  upon  these  corporations 
in  the  operation  of  their  roads  already,  with- 
out addmg  to  it  a  further  responsibility  for  the 
consequences  of  rash  and  unnecessary  acts. 
The  railroad  and  the  trains  upon  it  charge  all 
persons,  having  anything  to  do  with  or  about 
them,  with  the^knowledge  of  possible  dangers, 
and  their  presence  imposes  the  dut^  of  l^ing* 
vigilant  and  prudent,  if  responsibility  for  an 
occurring  injunr  is  to  be  escaped.  It  is  un- 
necessary to  refer  to  authorities  bearing  upon 
the  question  before  us.  That  has  been  done 
by  Judge  Peckham  in  his  opinion  when  this 
case  was  formerly  before  us.  The  only  differ- 
ence now  is  that  the  respondents  cUim  the 
speed  of  the  train  as  testified  to  was  so  very 
moderate  as  to  take  this  casA  out  of  the  effect 
of  our  previous  decision,  and  to  make  it  one 
for  the  jury  to  pass  upon,  with  respect  to  the 
question  of  whether  the  act  of  the  deceased 
was  negligent.  It  is  true  that  upon  the  pre- 
vious appeal  we  laid  stress  upon  the  fact  that 
the  rate  of  speed  was  so  rapid  as  to  compel  the 
judgment  to  pronounce  it  a  reckless  act  to  at- 
tempt to  board  the  train.  But  we  did  not 
hold  that,  if  a  train  was  moving  much  more 
slowly,  the  attempt,  under  the  circumstances 
disclosed  here,  might  be  warrantable,  or  would 
raise  a  question  for  the  lury  to  consider.  It 
was  said  that  there  mav  oe  cases  in  which  an 
attempt  to  get  on  or  off  a  moving  train  would 
not  be  regarded  as  negligence  as  matter  of 
law;  and  so  there  may  oe,  but  this  is  not  one 
of  those  cases,  inasmuch  as  the  deceased  was 
under  no  coeocion  nor  obligation,  and  had  no 
especial  right  to  be  carried  bv  that  train.  He 
was  so  placed  that,  while  safe  if  he  remained 
quiet  and  where  he  was  bound  to  know,  and 
must  have  known,  that  if  he  endeavored  to 
get  upon  the  moving  train,  and  should  fail  to 
accomplish  it  upon  the  second,  or  should  take 
a  misstep,  he  incurred  the  risk  of  being  thrown 
against  the  neighboring  freight  platform  and 
injured.  The  case  of  a  passenger  who  alights 
from  a  train  moving  past  his  destination,  in 
compliance  with  the  direction  of  a  servant 
of  the  corporation,  as  in  Filer  v.  Neio  York 
Cent.  R.  Co.,  49  N.  Y.  47,  cannot  be  alto- 
gether likened  to  the  present  case.  In  such 
a  case  there  may  be  a  stress  of  circumstances, 
in  the  passenger  being  obliged  to  choose  be- 
tween being  carried  away  from  the  place 
where  his  duties  or  ties  compelled  his  pres- 
ence, and  of  endeavoring  to  alight,  upon  the 
direction  or  suggestion  of  the  railroad  em- 
ploy6.  The  question  then  might  very  prop- 
erly be  left  to  the  jurv  for  them  to  pronounce 
upon  the  character  of  the  act;  but  even  then, 
as  it  was  held  in  the  Filer  Case,  if  the  cars 
were  moving  at  such  a  rapid  rate  as  to  charge 
the  person  with  knowledge  of  the  danger  in 
the  attempt,  the  act  would  be  reckless,  and  no 
recovery  could  be  had.  To  alight  from  or  to 
board  a  train  in  motion  is  a  negligent  and  haz- 
ardous act,  which  can  only  be  made  to  appear 
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excusable  when,  in  the  situation  of  the  person, 
he  is  under  such  a  coercion  of  circumstances 
as  to  raise  a  fair  question  as  to  whether  he  was 
really  in  the  free  possession  and  use  of  his 
faculties  and  judgment.  Solamon  v.  Manhat- 
tan R,  Co.  108  N.  T.  487,  4  Cent.  Rep.  775. 
Judge  Andrews,  in  the  case  cited,  held  sub- 
staDtially  as  I  have  just  stated.  In  his  view 
there  is  less  excuse  in  boarding  a  moving  train 
than  in  alighting  from  it,  and  the  distinc- 
tion is  obvious.  The  option,  in  the  former  case, 
is  between  an  unnecessary  and  possibly  dan- 
gerous act  and  the  mere  inconvenience  of 
being  left  to  take  a  later  train. 

These  views  lead  to  the  conclusion  that  th€ 
judgment  below  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Earl»  Fineli  and  Peckham*  JJ,,  concur 

O'Brien*  J.,  dissenting: 

When  this  case  was  here  on  a  former  appeal 
(112  N.Y.  871, 2  L  R  A.  882>.  it  was  held  that 
the  plaintiffs'  intestate  was  guilty  of  negli- 
gence contributing  to  his  death,  because  he  at- 
tempted to  board  the  traini  when  running  by 
the  station  at  the  rate  of  at  least  six  miles  per 
hour.  As  the  case  was  then  presented,  the 
testimony  conclusively  established  the  fact  that 
at  the  time  when  the  train  was  passing  the 
platform  on  which  the  deceased  stood,  it  was 
running  at  that  rate  of  speed  at  least,  if  not 
even  more.  Now  the  case  is  here  upon  a  verv 
different  state  of  facts.  Upon  the  last  trial, 
resulting  in  the  judgment  now  under  review, 
three  witnesses  called  by  the  plaintiff  testified 
that  the  train  was  running,  at  the  time  the  de- 
ceased attempted  to  get  on,  at  the  rate  of  speed 
not  to  exceed  from  one  to  two  miles  per  hour. 
One  of  these  witnesses  was  the  engineer  who 
had  charge  of  this  very  train  when  the  acci- 
dent happened,  and  another  was  the  fireman. 
The  defendant  on  the  first  trial  gave  no  evi- 
dence in  regard  to  the  speed  of  the  train,  but 
on  the  last  trial  it  called  two  witnesses  who 
testified  that  it  was  six  or  seven  miles  per  hour. 
There  were  some  facts  and  circumstances 
proven,  bearing  on  the  question  of  speed  .which 
could  also  have  been  considered  by  the  jury, 
not  the  least  important  of  which  was  the  un- 
disputed fact  that,  though  the  train  was  run- 
ning upon  a  slippery  track  and  a  down  grade, 
it  was  brought  to  a  full  stop  within  100  feet 
of  the  poinf  where  the  deceased  attempted  to 
get  on.  In  this  conflict  of  testimony  the  case 
went  to  the  jury,  and  the  verdict  for  the  plain- 
tiff must  be  taken  by  us  as  conclusively  estab- 
lishing the  fact  that  the  train  was  running  at 
the  rate  of  from  one  to  two  miles  per  hour. 
It  is  said  that  two  of  the  plaintiffs'  witnesses 
testified  on  the  first  trial  to  a  greater  rate  of 
spead  than  upon  the  last  trial.  That,  if  true, 
was  a  circumstance  for  the  consideration  of 
the  jury  in  determining  what  weight  the  testi- 
mony was  entitled  to,  but  it  has  no  place  in  the 
consideration  of  this  appeal.  The  onlv  ques- 
tion that  we  have  to  deal  with  is  whether  the 
deceased,  in  attempting  to  board  the  train 
when  going  by  the  station  platform  at  the  rate 
of  from  one  to  two  miles  per  hour,  and  having 
been  invited  by  the  conductor  in  charge  of  the 
train  to  **  jump  on,"  was  guilty  of  negligence 
as  matter  of  law.  It  was  a  regular  station  on 
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defendant's  road  where  its  trains  stopped,  and 
where  passengers  got  on  and  off.  On  this 
morning,  however,  it  failed  to  stop.  The 
plaintiffs'  intestate  was  on  the  platform  wait- 
ing for  the  train,  which  he  intended  to  take  as 
a  passenger,  and  while  so  waiting  for  it  to 
stop  it  proceeded  slowly  past  the  platform,  and 
when  the  rear  car,  which  was  the  only  passen- 
ger car  on  the  train,  had  nearly  reached  the 
point  where  he  was,  the  conductor,  not  intend- 
ing to  stop,  invited  him  to  get  on,  and  he  at- 
tempted to  do  so,  and  was  killed.  It  is  not 
the  province  of  this  court  to  examine  the  evi- 
dence in  order  to  form  some  theory  as  to  the 
particular  manner  in  which  the  deceased  was 
killed.  That  was  for  the  juiy.  We  can  only 
know  from  the  findings  below  that  the  plat- 
form on  which  he  stood  was  separated  from 
the  car  into  which  he  was  invited  by  a  space 
not  more  than  six  inches  wide;  that  the  iron 
railing  on  the  part  of  the  car  through  which  he 
must  pass  was  two  feet  and  six  inches  wide; 
and  the  platform  of  the  car  which  he  attempted 
to  reach  was  but  two  feet  higher  than  the 
place  where  he  stood.  The  attempt  of  a  pas- 
senger to  board  a  train  going  at  a  very  low 
rate  of  speed  in  this  manner,  and  under  such 
circumstances,  is  not,  in  my  opinion,  such  a 
reckless  and  dangerous  act  as  to  warrant  any 
court  in  pronouncing  it  negligence  per  se.  It 
is  an  act  in  regard  to  which  reasonable  and 
prudent  men  may  differ,  and  therefore  it  is  for 
the  jury  to  determine  its  true  character  as  a 
question  of  fact,  under  all  the  circumstances 
of  the  case.  The  true  rule  was  stated  by 
Peck  bam,  J., in  his  opinion  in  this  very  case, 
on  the  former  appeal,  in  this  language:  "There 
may  undoubtedly  be  circumstances  under 
which  an  attempt  to  get  on  or  off  a  moving 
train  would  not  be  regarded  as  negligence,  as 
a  matter  of  law,  and  where  the  question  of 
negligence,  under  all  the  circumstances  of  the 
case,  should  be  submitted  to  the  iury."  If 
this  rule  cannot  properly  be  applied  to  a  case 
like  this,  where  the  train,  upon  the  finding  of 
the  jury,  was  barely  in  motion,  it  cannot  have 
any  practical  application  to  any  case  whatever. 
If  it  is  correct  to  say  that  a  passenger,  in  at- 
tempting to  board  a  train  moving  at  the  rate  of 
from  one  to  two  miles  per  hour,  under  the  con- 
ditions and  circumstances  appearing  in  this 
case,  is  guilty  of  negligence  as  a  matter  of 
law,  then  the  same  result  must  follow  in  every 
case  where  the  train  is  in  motion  at  all.  The 
act  of  alighting  from  a  moving  train  is  quite 
as  dangerous  as  an  attempt  to  board  it  while 
going  at  the  same  speed.  The  only  dif- 
ference is  that  there  exists  a  stress  of  circum- 
stances in  the  former  case  that  does  not  exist 
in  the  latter.  But  the  fact  that  there  may  be 
reasons  for  risking  the  daneer  in  one  case 
which  do  not  exist  in 'the  other  is  not  alone 
enough  to  change  the  Question  from  one  of 
fact  to  one  of  law.  This  court  has  held  that 
a  passenger  who  attempts  to  get  off  a  dowly 
moving  train  by  the  invitation  of  a  servant  of 
the  company  is  not,  as  a  matter  of  law,  guilty 
of  negligence.  Filer  v.  iV>w  York,  Cent,  A 
Co.  491s.  Y.  47.  In  that  case  the  danger  of 
getting  off  was  as  great  and  even  greater  than 
would  be  an  attempt  to  get  on  while  the  mo- 
tion of  the  train  was  the  same.  The  passen- 
ger could  have  remained  in  the  train,  and  suf* 
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fered  the  iDConveDience  of  bein^r  carried  past 
her  home,  and  in  the  case  at  bar' the  deceased 
could  have  waited  for  another  train;  but  surely 
this  difference  in  the  circumstances  cannot 
change  what  was  held  to  be  a  question  of 
fact  in  the  former  case  into  a  question  of  law 
in  this.  The  highest  court  in  at  least  three  of 
our  sister  States  has  passed  upon  this  question 
and  in  each  case  it  has  been  held  to  be  one  of 
fact. 

In  Johnton  v.  WMtehsster  d  P.  R.  Co,.  70  Pa. 
857,  a  passenger  attempted  to  board  a  train 
moving  at  from  three  to  four  miles  an  hour. 
There  was  no  invitation  to  enter  the  car.  It 
was  held  that  it  was  for  the  jur^r  to  saj  whether 
the  danger  of  bouding  the  train  when  in  mo- 
tion was  BO  apparent  as  to  make  it  the  dutv  of 
the  passenger  to  desist  from  the  attempt.  Where 
the  conductor  failed  to  stop  the  train  at  the 
platform  where  passengers  landed,  and  when 
the  train  was  moving  at  from  two  to  four  miles 
an  hour,  he  told  a  passenger  to  get  off,  who 
obeyed  his  direction,  and  was  killed,  it  was 
helcl  that  this  act  was  not  in  law  negligence, 
but  was  a  question  for  the  Jury.  Lambeth  v. 
North  Carolina  R.  Co,  66  N.  C.  iH, 

In  another  case  a  young,  visrorous  man 
stepped  down  from  a  moving  train.  He  had 
a  valise  in  one  hand  and  a  basket  in  the  other. 
There  was  no  direction  from  any  servant  of  the 
company.  In  an  action  to  recover  for  injuries 
received,  it  was  held  that  it  was  a  question  for 
the  Jury  whether  he  exercised  due  care.  Cum- 
berland Valley  R.  Co,  v.  Maugam,  61  Md.  58. 

I  think  that  the  act  of  the  deceased  in  at- 
tempting to  board  the  train  upon  the  invitation 
of  the  conductor,  and  under  all  the  circum- 
stances disclosed  in  this  case,  presented  a  ques- 
tion of  fact  for  the  Jury,  and  not  a  question  of 
law.  The  Judgment  in  this  case  cannot  be  dis- 
turbed unless  we  are  prepared  to  decide  that 
the  deceased  was  in  law  guilty  of  negligence 
in  attempting  to  board  the  train  in  the  manner 
and  under  the  circumstances  stated.  The  evi- 
dence of  negligence  on  the  part  of  the  defend- 
ant is  precisely  the  same  now  as  when  the  case 
was  here  before.    On  that  appeal  Judge  Peck- 


ham  said:  ''It  was  the  duty  of  the  railroad 
company  (having  advertised  so  to  do)  to  stop 
its  trains  at  the  station  in  question,  and  to 
give  ample  time  to  all  persons  desirous  of  setting 
on  or  leaving  at  that  station  to  do  so.  And 
again,  refernng  to  the  invitation  of  the  conduct- 
or to  cet  on  the  train,  he  said:  *"  It  may  be  as- 
sumed that  this  direction  implied  a  notice  to 
the  deceased  that  the  train  would  not  stop  at 
that  station,  and  that  unless  he  attempted  to  get 
on  while  the  car  was  thus  in  motion  he  would 
be  left  at  the  station  and  compelled  to  take  an- 
other and  a  later  train.  It  may  be  assumed 
that  in  giving  this  direction  and  in  failing  to  stop 
the  train,the  Company  was  chargeable  with  neg- 
li^nce."  The  point  that  the  trial  judge  sub- 
nutted  nothing  to  the  Jury  except  the  evidence 
as  to  whether  the  conductor  did  or  did  not 
invite  the  deceased  to  get  on  the  train  is  utterly 
untenable.  The  Jury  were  expressly  charged 
to  inquire  upon  the  evidence  whether  the  de- 
fendant failed  to  perform  its  duty  to  the  de- 
ceased in  not  brining  the  train  to  a  stop, 
and,  upon  the  question  whether  a  safe  oppor- 
tunity was  afforded  to  the  defendant  to  get 
upon  the  train,  they  were  to  consider  the  evi- 
dence in  regard  to  the  invitation  of  the  con- 
ductor. At  the  end  of  the  charge  the  defend- 
ant's counsel  requested  the  court  to  instruct  the 
Jury  that,  in  case  they  found  that  the  conduct- 
or did  not  invite  the  deceased  to  get  aboard  the 
train,  their  verdict  must  be  for  the  defendant, 
as  that  ended  the  case,  and  this  request  was  al- 
lowed. This  did  not  withdraw  from  the  Jury 
the  evidence  bearing  upon  the  failure  oi  the 
defendant  to  stop,  or  any  other  question  pre- 
viously submitted,  but  was,  in  effect,  an  in- 
struction that,  although  the  defendant  failed 
in  its  duty  to  stop  the  train  at  the  station,  yet 
there  could  be  no  recovery  unless  the  conductor 
invited  the  deceased  to  get  on.  If  there  was 
any  error  in  this  part  of  the  charge  it  was  in 
favor  of  the  defendant,  and  cannot  now  be 
used  for  the  purpose  of  reversing  the  judgment. 
The  Judgment  should  be  affirmed. 

Rii|^r»  Ch,  J,,  and  Andrews*  J.,  concur. 

Motion  for  rehearing  denied  April  2d,  1891. 
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STATE  OF  GEORGIA. 

(....Ga ) 

^Written  authority  fk^m  the  parent  or 
f^aardlaa  for  selling  |or  fumlshlng  intoxlcat- 

*Head  note  by  Bi«boki<bt,  Ch,  J. 


ing  liquors  to  a  minor  must  be  special  for  each 
occasioD.  A  general  permit  or  lioense  for  the  mi- 
nor to  drink  beer  and  whiskey  in  a  specified  bar- 
room without  limitation  astotimeor  quantity  is 
void. 

(March  4, 189L) 

ERROR  to  the  Superior  Court  for  Muscogee 
County  to  review  a  judgment  convicting 


NOTB.— Sole  ofUquor  to  minor. 

The  fact  that  an  adult  pays  for  the  liquor  drunk 
by  himself  and  a  companion  who  is  known  to  be  a 
minor  does  not  relieve  the  seller  from  liability  to 
indlotment  for  seUing  to  a  minor.  State  v.  Soog- 
flrina  (N.  C.)  lOL.  B.  A.  642.  and  noCc,  107  K.  C.  WO. 

Wbere  one  partner  of  a  firm  of  liquor  dealers  is 
preaent  when  the  other  partner  sells  drink  to  a  mi- 
nor, an  indictment  wiU  lie  against  both  or  either. 

iWd.  , 

12  L.  R  A«  \ 


On  a  prosecution  of  a  master  for  a  sale  of  liquors 
to  a  minor,  by  his  servant,  evidence  that  the  minor 
was  often  wen  going  into  the  bar-room,  and  that  de- 
fendant himself  attended  upon  hinuis  admissible,  as 
tending  to  show  that,  if  any  such  sale  was  actually 
made  by  the  bar-tender,  it  was  made  with  the  de- 
fendant's consent.   Com.  v.  Rooks,  100  Mass.  W. 

Sale  of  liquor  to  minor,  decisions  under  various 
state  statutes.   See  note*  to  State  v.  Scogglns  (N.  C. 
10  L.  B.  A.  5tf:  Fletcher  v.  Forler  (Mich.)  Id.  80. 
See  Com.  v.  Stevens  (liass.)  11 L.  B.  A.  9S7. 
88 
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defendant  for  unlawfully  selling  intoxicating 
liquors  to  a  minor.     Affirmed. 

Tbe  case  sufliciently  appears  in  the  opinion. 

Mewri,  Martin  S&  Worrill  for  plaintiff  in 
error. 

Mr.  A.  ▲•  Carson*  Sol.  Oen.,  for  the  State. 

Bleckley*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  indictment  was  under  section  4540a  of 
the  Code,  which  reads  as  follows:  *'^o  person 
or  persons,  by  himself  or  another,  shall  sell,  or 
cause  to  be  sold,  or  furnished,  or  permit  any 
other  person  or  persons,  in  his,  her  or  their  em- 
ploy, to  sell  or  furnish  any  minor  or  minors 
spirituous  or  intoxicating  or  malt  liq^uors  of 
any  kind,  without  first  obtaining  written  au- 
thority from  the  parent  or  guardian  of  such  mi- 
nor or  minors,  and  such  person  or  persons  so 
offending  shall,  on  conviction,  be  punished  as 

Erescribed  in  section  4810  of  the  Code."  This 
tatute  is  a  police  regulation,  and  has  regard, 
not  alone  to  the  will  and  wishes  of  parents  and 
guardians  over  the  conduct  of  children,  but 
chiefly  to  the  wholesome  restraint  and  disci- 
pline of  minors  as  immature  members  of  soci- 
ety. It  relies  upon  parental  discretion,  and 
intends  that  that  discretion  shall  be  exercised 
by  the  parent  or  guardian,  and  not  delegated 
to  the  cnild.  It  has  no  thought  of  empower- 
ing the  parent  to  make  the  child  the  Judge  of 
its  own  needs  for  intoxicating  liquors,  without 
limitation  as  to  time  or  quantity.  On  the  con- 
trary, the  foundation  principle  of  the  law  is 
that  the  minor's  discretion  is  not  to  be  trusted. 
Hence  it  requires  a  decision  of  the  parent  or 
ffuardian,  evidenced  by  writing.  A  parental 
aecision  not  founded  on  the  circumstances  of 
any  particular  occasion,  but  applicable  alike  to 
all  occasions,  and  measuring  tiie  supply  of  liq- 
uors to  be  furnished  by  nothing  but  the  desires 
and  appetites  of  the  child,  is  simply  an  effort 
to  repeal  the  IsL^pro  tanio.  To  give  it  effect 
would  be  in  direct  conflict  with  the  principle 
announced  by  this  court,  during  the  prevalence 
of  slavery,  in  the  case  of  Reinhart  v.  State,  29 


Ga.  522,  in  which  it  was  held  that  the  master's 
discretion  to  determine  the  quantity  of  spirit- 
uous liquors  necessary  for  the  health  of  a  slave 
could  not  be  delegated.  Consistently  with  the 
policy  of  the  law,  there  can  be  no  general  au- 
thority bv  the  parent  conferred  upon  anyone 
to  furnish  liquors  at  his  own  pleasure  or  the 
pleasure  of  the  child.  The  parent  must  hold 
control  of  the  supply,  both  as  to  time  and  quan- 
tity, and  the  written  authority  must  be  special, 
as  contradistinguished  from  general.  It  must 
be  applicable  to  one  occasion  only,  and  must 
be  repeated  separately  for  each  subsequent  oc- 
casion. Once  acted  on.  it  is  exhausted,  and  ia 
no  more  authority  for  subsequent  supplies  than 
if  it  had  never  existed.  Parental  license  to  run 
indefinitely  would,  if  granted  by  a  sufficient 
number  of  rash  and  inconsiderate  fathers,  ena- 
ble one  or  more  drinking  saloons  in  large  cities- 
to  flourish  on  the  patronage  of  minors  alone. 
We  think  such  a  license  snows  on  its  face  an 
attempted  evasion  of  tbe  law.  It  treats  tbe 
parent  alone  as  interested  in  the  conduct  of  the 
child,  and  ignores  the  wider  and  more  import- 
ant policy  of  the  Statute,  which  is  to  rear  good 
citizens  and  conserve  the  public  order  and  gen- 
eral welfare  of  the  State.  K  we  are  correct  in 
what  has  been  said,  the  Instrument  relied  upon 
as  a  defense  in  this  case  was  void  upon  its  face. 
It  was  no  authority  for  selling  or  furnishing, 
even  in  a  single  instance,  for  it  had  no  limita- 
tion as  to  time  or  quantity,  and  was  obviously 
intended  as  a  general  license  rather  than  as  a 
particular  authority.  It  was  an  unlimited  per- 
mit to  drink  whiskey  and  beer  in  the  bar-room 
of  which  the  defendant  was  one  of  the  pro- 
prietors. We  have  not  overlooked  the  case  of 
Mascowitz  v.  State,  49  Ark.  170,  but,  notwith- 
standing our  high  respect  for  the  court  which 
decided  it,  we  cannot  accept  it  as  a  precedent. 
It  refers  to  no  authority,  and  to  our  minds  \\s 
reasoning  confounds  the  just  distinction  be- 
tween police  and  civil  liability.  There  was  no 
error  in  excluding  the  evidence,  nor  in  refusing; 
to  grant  a  new  trial  on  other  grounds. 
Judgment  affirmed. 


UTAH  SUPREME  COURT. 


Daniel  HAMER,  Respt., 
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An  indorser  of  a  fbr^^ed  bill  is  liable  to 

the  indorsee  oa  Its  dishonor  without  proof  of  de- 
mand or  notice. 


(April  2, 1891.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  District  Court  for  the  First  IHstrict  in 
favor  of  plaintiff  in  an  action  by  the  indorsee 
of  a  draft  to  recover  from  hisindorsers  the 
amount  which  he  had  paid  them  for  it  Jf- 
firmed. 

Tbe  facts  are  stated  in  the  opinion. 


NOTB.— Com m«fdoI  pamr:  imhtise 
Hon  mahers  signature. 


imhtrser  cannot  ques- 


An  indorser  of  a  promissory  note  impliedly  war- 
rants that  the  instrument  Is  not  torgred,  and  cannot 
question  tbe  slfrnature  of  the  maker  or  the  pre- 
vious indorser,  or  take  advantage  of  the  fact,  that 
their  signatures  were  forged.  Armson  v.  Abra- 
hamson,  30  K.  Y.  S.  R.  657. 

Where  a  note  is  void  as  between  maker  and 
payee,  the  indorser  may  be  held  without  any  proof 
of  demand  and  notice.  1  Ilayley,  Bills  and  Notes, 
205:  1  Parsons,  Notes  and  Bills.  444;  Chandler  v. 
Mason,  2  Vt.  193. 
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Every  Indorser  warrants  the  Instrument  to  be 
valid,  and  exactly  what  it  seems  to  be,  whether  he 
knows  the  contrary  or  not,  and  is  absolutely  bound 
without  demand  or  notice.  1  Parsons,  Notes  and 
Bills,  500. 

An  absolute  guaranty  may  be  written  over  his 

indorsement,  upon  which  a  recovery  may  be  had 

i  against  him.    Seymour  v.  Van  Slyck,  8  Wend.  422: 

Merrick   v.   Carman,    12    Johns.   150;  Tillman  v. 

Wheeler,  17  Johns.  826. 

Or  he  may  be  held  liable  as  maker.  Griswold  v. 
Slocum,  10  Barb.  402;  Wilson  v.  Balph,  8  lowa^ 
450.    See  Seabury  v.  Hungerford,  2  Hill,  84. 


1891. 


Hambb  v.  Brainabd. 
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Messrs.  Smith  Sb  Smith,  for  appellants: 

Id  the  case  of  ionocent  indorsers  of  forged 
paper  it  is  necessary  that  notice  of  the  forgery 
should  be  speedily  given  to  the  innocent  in- 
dorsers  as  soon  as  it  may  be  discovered  and  as 
soon  as  it  might  with  ordinary  diligence  have 
been  discovered. 

Frice  v.  Neale,  8  Burr.  1854;  Smith  v  Mer- 
cer, 6  Taunt.  76:  Dnties  v.  Watson.  2Nev.  & 
M.  709;  EUis  v.  Ohio  L.  Ins.  iSb  T.  Go.  1  Han- 
dy, 97,  4  Ohio  St.  628;  Gloucester  Bank  v. 
^em  Bank,  17  Mass.  88;  Cocks  v.  Master  man, 
9  Bam.  &  C.  902;  Bank  of  Commerce  v.  Union 
Bank,  8  N.  Y.  280:  Goddard  v.  Merchants 
Bank,  4N.  Y.  147;  2  Parsons,  Notes  and  Bills, 
p,  599;  Bedington  v.  Woods,  45  Cal.  425; 
Bank  of  the  United  States  v.  Bank  of  Georgia, 
28  U.  S.  10  Wheat.  838,  6  L.  ed.  334;  lliomas 
V.  Todd,  6  Hill.  841;  Leather  Mfrs.  Xat.  Bank 
V.  Morgan,  117  U.  S.  109.  29  L.  ed.  817; 
Cooke  V.  United  States,  91  U.  S.  396,  28  L.  ^d. 
242;  Tiedeman,  Com.  Paper,  §  400;  1  Edwards, 
Bills  and  Notes,  ^  276. 

Mr.  Jacob  S.  Boreman*  with  Messrs. 
Evans  A  Rogpers,  for  respondent: 

Demand  and  notice  are  unnecessary  to  hold 
an  indorser  liable  when  the  instrument  on 
which  the  indorsee  seeks  to  recover  is  a 
forcery. 

Cochran  v.  Atchison,  27  Kan.  728;  2  Dan. 
Neg.  Inst.  $  1113;  2  Bay  ley.  Bills  and  Notes, 
chap.  7,  iS  205;  1  Parsons,  Notes  and  Bills,  444, 
445;  Perkins  v.  White,  36  Ohio  St.  580;  Turn- 
huU  V.  Bowyer,  40  N.  Y.  456;  Com  v.  McDu- 
gall,  9  Mass.  1;  Canal  Bank  v.  Bank  of  Al- 
bany, 1  Hill,  291;  1  Dan.  Neg.  Inst.  §  669. 

Zane,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  evidence  in  this  record 
that  Zion's  Savings  Bank  &  Trust  Company, 
by  its  cashier,  drew  a  bill  of  exchange  for  the 
sum  of  $6.50  on  C.  B.  Richards  &  Co.,  of  New 
York,  payable  to  the  order  of  one  J.  S.  Field; 
that  the  latter  indorsed  it  to  Brainard  &  Roben- 
son,  and  that  they  assigned  it  to  the  plaintiff  for 
the  consideration  of  $600  in  cash  and  $100  due 
on  a  real-estate  transaction.  It  also  appears 
that  the  draft  had  been  raised  to  $600  before 
the  assignment  to  the  plaintiff.  The  plaintiff 
also  assigned  the  bill;  and  when  the  forgery 
was  discovered,  and  the  maker  refused  to  pay, 
the  plaintiff  refunded  the  $500  to  his  assignee, 
and  brought  this  suit  against  the  defendants  to 
recover  the  amount  so  paid  by  him  to  the  de- 
fendants. Upon  the  trial  the  jury  found  a  ver- 
dict for  the  plaintiff  for  that  amount  and  in- 
terest, and,  a  motion  for  a  new  trial  having 
been  denied  by  the  court,  a  judgment  was  by 
it  entered  upon  the  Verdict.  From  this  judg- 
ment the  defendants  have  appealed,  and  insist 
that  it  was  erroneous,  because  the  evidence 
was  insufficient  to  authorize  the  verdict,  in  the 
absence  of  proof  of  demand  and  notice. 

This  is  not  an  action  based  upon  the  assign- 
ment. It  is  an  action  to  recover  the  amount 
paid  by  the  plaintiff  to  the  defendants  without 
any  consideration  and  under  a  mistake.  To 
permit  them  to  retain  such  consideration  would, 
In  effect,  give  them  so  much  of  plain i iff 's 
money,  obtained  under  a  mistake,  and  without 
vay  consideration  to  plaintiff,  and  without 
fault  on  his  part.  There  is  a  conflict  in  the 
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j  authorities  as  to  the  necessity  of  demand  and 
notice  when  the  indorser  does  not  receive  the 
consideration  for  the  transfer  of  title,  as  when 
he  is  a  mere  accommodation  indorser.    The 
I  drawee  of  a  bill  is  presumed  to  know  the  sig- 
I  nature  of  the  drawer,  and  he  must  determine 
j  as  to  its  genuineness  and  refuse  payment;  if 
;  not,  he  pays  at  his  peril.    Not  so,  however, 
,  as  to  the  other  signatures  on  it,  or  the  writing 
I  in  the  t>ody  of  it.     As  to  those  and  such  writ- 
ing he  must  use  reasonable  care  to  prevent 
I  being  imposed  upon;  and  so,  as  to  the  drawer, 
I  he  is  presumed  to  know  his  own  signature,  and 
to  be  able  to  determine  whether  the  amount 
I  named  in  it  has  been  raised,  and  the  law  re- 
I  quires  him  to  ^ve  prompt  notice  to  the  drawee 
I  of  such  forgeries.    Some  cases  hold  that  de- 
'  mand  and  notice  should  be  averred  and  proven 
when  the  action  is  upon  the  assignment  to  re- 
cover back  the  consideration  paid;  but  when 
the  action  is  to  recover  on  the  ground  of  want 
of  consideration  and  mistake  they  hold  no  such 
demand  or  notice  necessary  to  be  averred  or 
proven.    The  law  applicable  to  the  facts  of 
this  case  is  stated,  as  we  hold,  in  sections  669  a 
and  h,  Daniels,  Neg.  Inst. :    "The  indorser  en- 
gages (1)  that  the  bill  or  note  will  be  accepted 
or  paid,  as  the  case  may  be,  according  to  its 
purport;  but  this  engagement  is  conditional 
upon  due  presentment  or  demand  and  notice; 
he  also  engages  (2)  that  it  is  in  every  respect 
genuine;  (3)  that  it  is  the  valid  instrument  it 
purports  to  be:  (4)  that  the  ostensible  parties 
are  competent;  (5)  and  that  he  has  lawful  title 
to  it  and  the  right  to  indorse  it.     And  if  it 
turns  out  that  any  of  these  engagements  but 
that  first  named  are  not  fulfilled,  the  indorser 
may  be  sued  for  a  recovery  of  the  original 
consideration  which  has  failed,  or    be  held 
liable  as  a  partv  without  proof  of  demand  and 
notice.    The  cioctrine  of  the  text  that  in  such 
cases  the  indorser  is  bound  without  demand 
or  notice  undoubtedly  applies    when  he  in- 
dorses with  knowledge  of  the  infirmity  that 
I  renders  the  instrument  void:  and  such  knowl- 
!  edtre  is  necessary  to  make  him  so  liable,  ac- 
j  cording  to  somt'  authorities.     But  the  better 
opinion  is,  we  think,  that  he  is  at  least  bound 
to  refund  the  coustidcration  paid  him  upon  the 
transfer  if  the  instrument  is  void,  for  it  is 
not  then  the  thing  which  it  purported  to  be, 
and  which  he  impliedly  represented  it  to  be. 
If  he  be  a  mere  accommodation  indorser,  re- 
ceiving no  part  of  the  consideration,  it   has 
l>een  cogently  argued  and  has  been  held  that 
he  is  not  responsible  for  any  alteration  which 
may  have  avoided  the  instrument,  unless  there 
were  due  demand  and  notice.     But  the  con- 
sideration paid  the  party  accommodated  is  in 
such  case  attributable  to  him,  and  he  would 
seem  to  us  to  stand  as  a  surety,  bound  to  re- 
fund it;  and  the  rule  exacting  notice  to  hold  an 
indoreer  liable  seems  to  us  to  apply  to  cases  in 
which  he  warrants  payment  at  maturity,  and 
not  to  those  cases  in  whioh  he  pa^sses  an  In- 
strument affected   by  some  vice,  which  ren- 
I  ders  it  in  fact  not  tile  bill  or  note  it  purportn 
j  to  be."    Under  the  facts  of  this  case  we  hold 
I  that  an  offer  to  return  the  bill  or  a  demand  and 
\  notice  was  not  necessary  to  be  averred  and 
I  proven.     We  find  no  error  in  the  record. 
I      Judgment  of  the  court  bchnc  affirmed. 
I     Anderson  and  Blackburnt  JJ.,  concur. 
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Iowa.  Supkemk  Coubt. 
IOWA  SUPKEME  COURT. 


Feb. 


BURLINGTON,   CEDAR   RAPIDS  & 

NORTHERN  R.  CO. 

t. 

Peter  A.  DEY  et  al,  Appts. 


(^llowa.V.*r) 


1.  Thepowertoestabllflhjoliit^'iliroiiffli 
rates**  tor  connecting  carrien  is  included  within 
the  power  of  the  State  to  regulate  rates  of  charges 
for  transportation  of  freight  by  railroads. 

8*  A  railroad  eampaayUmoteoinpelled 
to  enter  involimtarllgr  into  contract  re- 
lattona  with  other  companies,  by  a  statute 
requiring  the  adoption  of  Joint  rates,  or  in  default 
thereof  the  fixing  of  such  rates  by  railroad  com- 
missioners, as  in  the  latter  case  the  obligation  of 
the  company  as  to  the  rates  is  one  Imposed  by 
law  and  not  by  contract. 

8.  Jodidja  notice  will  be  taken  of  the 
course  of  business  of  railroad  companies  to  trans- 
fer cars  over  more  than  one  railroad  without 
breaking  bulk. 

4*  A  statute  requiring  freight  in  car- 
kiad  lots  to  be  transferred  without  nn- 
IfffaiUrg  unless  the  unloading  is  done  without 
charge,  and  that  smaller  quantities  shall  be  trans- 
ferred into  the  cars  of  the  connecting  carrier  at 
cost,  which  shall  be  made  a  part  of  the  joint  rate, 
does  not  interfere  with  the  constitutional  guar- 
anties for  the  protection  of  the  rights  and  prop- 
erty of  the  carriers. 

6.  Special  proceedin|^  applicable  to 
specllled  snl^ect  matter*  and  conformable 


to  the  rules  requiring  notice  and  the  acquisition 
of  Jurisdiction,  and  which  affect  all  persons  alike 
whose  property  or  rights  come  within  the  lawful 
scope  of  the  proceedings,  are  prosecuted  with 
•*  due  process  of  law." 

6.  The  proTision  of  a  statute  that  rates 
fixed  by  railroad  oommlssionerB  shall  be  regard- 
ed as  prima  fade  reasonable  is  within  the  power 
of  the  State  as  to  prescribing  rules  of  evidence  in 
all  proceedings  under  the  laws  of  the  State. 

7«  Permitting^  the  recovery  of  attor- 
nejrs'  fees  on  recovery  against  a  railroad  com- 
pany for  violation  of  a  statute  regulating  rates 
does  not  violate  the  constitutional  provision  as 
to  equality. 

8.  A  provision  allowing  attorneys*  tees 
on  recovery  by  the  plaintiff  for  the  violation  by 
a  railroad  company  of  the  statutory  schedule  of 
rates  does  not  impose  a  ^'  penalty  for  exercising 
the  right  of  defense." 

9.  There  is  no  uncertainty  in  a  statute 
prescribing  the  penalty  Ibr  unreason- 
able railroad  charges  Aud  declaring  that 
rates  fixed  by  railroad  commissioners  as  the  max- 
imum shall  be  prima  facie  reasonable,  as  the 
State  is  precluded  from  denying  that  the  oom- 
mlssionerB* rates  are  reasonable. 

10«  Penalties  imposed  upon  rallroftd 
c<»rporations  <or  violation  of  statutes  are  not 
excessive  if  no  greater  than  is  necessary  to 
enforce  obedience  to  the  statute,  although  they 
might  appear  exceosive  if  impoiaed  upon  indi- 
viduals. 

1 1.  A  statute  giving  railroad  conunis- 
sioners  authority  to  fix  Joint  rates  for  a 


NOTB.— AotffXNids  OS  earners:  rates  offrefaM;  Umo 

and  short  hauls;  intervtate  commerce  reowations. 

The  method  of  testing  freight  rates  by  the  rate 
per  ton  per  mile  cannot  be  considered  a  controlling 
rule  in  determining  the  reasonableness  of  rates. 
fiusinesB  Men*s  Asso.  v.  Chicago,  St.  P.  M.  ft  O.  R. 
Co.  Sinters.  Com.  Rep.  41. 

Comparison  of  rates  under  dissimilar  circum- 
stances and  conditions  cannot  be  adopted  as  stand- 
ards in  arriving  at  their  reasonableness.    llHd, 

When  the  reasonableness  of  rates  is  in  question, 
charges  on  long  through  lines  cannot  offer  Just  ba- 
sis for  comparison  with  local  rates  for  relatively 
short  distances.  Crews  v.  Richmond  &  D.  R.  Co.  1 
Inters.  Com.  Rep,  708. 

In  through  rates  on  long  hauls,  but  not  always  in 
local  rates,  the  rate  per  ton  per  mile  grows  less  in 
proportion  to  the  greater  distance;  while  the  aggre- 
gate of  the  rate  increases  in  proportion  to  such 
greater  distance.  Business  Men^s  Asso.  v.  Chicago, 
St.  P.  M.  ft  O.  R.  Co.  supra. 

The  Act  to  Regulate  Commerce  aids  the  rule 
making  aggregate  chargre  of  transportation  of 
freight  less  in  proportion  every  hundred  miles  after 
the  first.  Parrar  v.  East  Tennessee,  Y.  ft  G.  R.  Co. 
1  Inters.  Com.  Rep.  764. 

The  right  to  make  greater  charges  for  a  short 
than  for  a  long  haul  depends  upon  peculiar  circum- 
stances and  conditions  of  each  case.  Boston  ft  A. 
R.  Co.  V.  Boston  ft  L.  R.  Co.  1  Inters.  Com.  Rep.  571. 
See  Re  Louisville  ft  N.  R.  Co.  1  Inters.  Com.  Rep. 
878. 

Joint  rates  on  long  hauls  usually  are,  and  should 
be,  proportionately  lower  than  local  rates  on  short 
hauls.  Farrar  v.  East  Tennessee,  Y.  ft  G.  R.  Co. 
supra.  See  notes  to  Cleveland,  C.  C.  ft  I.  R.  Co.  v. 
Cloeser  (Ind.)  9  L.  R.  A.  754;  Peosacola  ft  A.  R.  Co. 
V.  State  (Fla.)  8  L.  R.  A.  861:  United  States  y.  Toaer 
(Mo.)2L.R.A.444. 
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Duty  owed  to  the  public. 

The  time  and  manner  In  which  a  railroad  compa- 
ny will  carry  persons  and  property,  and  the  price 
to  be  paid  therefor,  are  subject  to  legislative  regu- 
lation; but  in  the  absence  of  such  regulation  it  owes 
only  such  duties  to  the  public  as  the  common  law 
or  custom  has  established.  Atchison,  T.  ft  S.  F.  R. 
Co.  V,  Denver  ft  N.  O.  R.  Co.  110  U.  S.  667, 88  L.  ed. 

A  railroad  company  is  prohibited  *from  disorim- 
matlng  unreasonably  in  favor  of  or  against  another 
company  seeking  to  do  business  on  its  road.  But 
that  does  not  necessarily  imply  that  it  must  stop  at 
the  Junction  of  one  and  interchange  business,  be- 
cause it  has  established  Joint  depot  accommoda- 
tions with  another  company  at  another  place.    iZHd. 

Local  tratnc  rates  murt  be  reasofuMe. 

A  railroad  company  is  under  special  obligation  to 
give  reasonable  rates  for  its  local  bustneas;  but 
there  are  many  influences  which  may  affect  through 
rates  while  not  bearing  upon  local  rates  at  aU,  or, 
if  at  aU,  in  less  degree.  Lippman  v.  Illinois  Cent. 
R.  Co.  2  Inters.  Com.  Rep.  414.  See,  as  bearing  on 
this  point,  Boston  Chamber  of  Commerce  y.  Lake 
Shore  ft  M.  S.  R.  Co.  1  Inters.  Com.  Rep.  754, 1  Inters. 
Com.  Com.  Rep.486;  Detroit  Board  of  Trade  y.Giand 
Trunk  R.  Co.  of  Canada,  8  Inters.  Com.  Rep.  UO, 
8  Inters.  Com.  Com.  Rep.  816;  New  Orleans  Cot- 
ton Bzch.  V.  Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  8  Inters. 
Com.  Rep.  888, 8  Inters.  Com.  Com.  Bep.  875. 

The  doctrine  that  an  estimated  proportion  of  the 
through  rate  must  not  be  less  according  to  distance 
than  the  local  rate  from  an  Intermediate  point  to 
another  point  named  in  the  line  covered  by  the 
through  rate  is  untenable.  PoughkeepalelronCo. 
V.  New  York  C.  ft  H.  B.  B.  Co.  8  Inters.  Com.  Bep. 
84B,  dttng  Detroit  Board  of  Trade  v.  Grand  Trunk 
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railroad  makes  the  rates  thus  fixed  only  prima 
fade  evldenoe  of  their  reasonableness,  although 
not  expressly  limiting  them  to  that  effect  where 
the  only  penalties  are  for  charging  unjust  and 
unreasonable  rates,  and  a  former  statute,  which 
did  not  extend  to  joint  rates,  and  of  which  this 
was  an  amendment,  expressly  limited  the  effect 
of  the  oommissioneTs*  order  as  to  rates  to  prima 
fade  evldenoe. 

18.  Wliere  »  statute  is  siiaoeptible  of 
conilietlii^  aAd  doubtful  ooBstruetlon» 
that  construction  should  be  adopted  which  sup- 
ports it  in  all  its  parts. 

18.  Ckiurtfl  must  uphold  »  statute  unless 
it  is  so  plainly  and  palpably  in  conflict  with  the 
Constitution  as  to  leave  no  doubt  or  hesitation  in 
the  judicial  mind  as  to  it£  invalidity. 

14*  AUeifations  of  »  petition  Ibr  sa  in- 
junetion  that  the  right  and  liberty  of  contract- 
ing with  reference  to  its  business  is  denied  to  the 
petitioner,  and  that  its  property  is  therefore 
taken  from  it  without  its  consent,  and  that  it  Is 
compelled  to  enter  into  involuntary,  unreason- 
able and  unprofitable  contracts,  do  not  amount 
to  allegations  of  facte,  but  to  mere  statements  of 
conclusions,  and  are  not  therefore  admitted  by  a 
motion  to  dissolve  the  injunction. 

16.  The  rule  thjtt  the  dIseolTing  of  an 
ii:4unetion  is  discretionary*  and  that  the 
refusal  of  the  court  below  to  dissolve  it  will  not 
be  disturbed  unless  the  discretion  is  abused,  does 
not  apply  to  cases  involving  questions  of  law 
arising  upon  the  face  of  the  pleadings. 

16.  An  injunction  may  be  dissolved  on 
motion*  although  the  facts  alleged  in  the  peti- 
tion are  not  denied,  if  the  issues  involved  simply 

the  validity  of  statutes  which,  if  valid,  will  ren- 
der the  injunction  improper  notwithstanding  the 

allegations  of  fact. 


17*   The  Justice  and  pcvlicy  of  statutes 

are  not  matters  for  the  consideration  of  courts. 

(Rothrock  and  Robtfmotu,  JJ.,  diaaent  from  propo» 
sttfofw  2,  U  and  li.) 

(February  0, 1891.) 

APPEAL  hy  defendaots  from  a  judgment  of 
the  District  Court  for  Johnson  County 
overruling  their  motion  to  dissolve  a  prelimi- 
nary injunction  restraining  them,  in  their 
capacity  as  railroad  commissioners,  from  estab- 
lishing and  promulgating  joint  rates  of  charges 
for  the  transportation  of  freight  and  cars  over 
plaintiff's  railroad  and  the  roads  connected 
with  it.    Beverged, 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  Stone*  Atty-Oen.,  for  Hppeh 
lants. 

Messrs.  S.  K.  Tracy,  John  C.  Bills,  A. 
E.  Swisher,  T.  S.  Wrig^ht  and  J.  W. 
Blythe  for  appellee. 

Beck,  Ch,  J.,  delivered  the  opinion  of  the 
court: 

1 .  In  view  of  the  facts  that  the  motion  to  dis- 
solve the  injunction  operates  as  a  demurrer  to 
the  petition,  and  the  decision  thereon  is  for  re- 
view in  this  case,  it  becomes  necessary  to  set 
out  fully  the  pleadings  upon  which  the  decis- 
ion was  made.    They  are  as  follows: 

**Petitionin  Equity,  your  petitioner,  the 
Burlington,  Cedar  Rapids  &  Northern  Rail- 
way Company  of  Iowa,  a  corporation  duly 
organized  and  eiisting  under  and  by  virtue  of 
the  laws  of  Iowa,  complains,  and  says:  That 
defendants,  Peter  A  Dey,  Spencer  Smith  and 


R.  Co.  of  Canada,  2  Inters.  Com.  Rap.  20^  2  Inters, 
Com.  Com.  Rep.  SSO;  New  Orleans  Cotton  Exch.  v. 
Illinois  Cent.  R.  Co.  2  Inters.  Com.  Rep.  777, 8  Inters. 
Com.  Com.  Rep.  634. 

An  Intermediate  local  rate  should  never  exceed  a 
throafirh  rate  to  the  terminus  of  the  line,  plus  the 
local  rate  back  to  the  intermediate  point.  Martin 
V.  Southern  Pac.  Co.  2  Inters.  Com.  Rep.  I. 

In  absence  of  competition  from  Canadian  rail- 
ways, conditions  of  trafBo  from  San  Francisco  to 
Denver  are  not  so  different  from  those  from  San 
Francisco  to  the  Missouri  River  as  to  justify  the 
greater  charge  for  the  shorter  distance.   Ihid, 

Through  trajflc  arrangements. 

Neither  at  common  law  nor  under  the  Act  of 
Congress  of  June  1&,  1866  (U.  S.  Rev.  Stat.  1 5268),  or 
the  Interstate  Commerce  ^ct  of  Feb.  4,  I887«  can  a 
common  carrier  be  compelled  to  make  through 
traffic  arrangement  with  connecting  lines.  Ken- 
tucky &  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co.  2  L. 
R.  A.  280,  2  Inters.  Com.  Rep.  851, 87  Fed.  Rep.  567. 

The  Act  to  Regulate  Commerce  does  not  empower 
the  commission  to  compel  railroad  companies  to 
enter  into  Joint  avrangements  with  carriers  by  wa- 
ter for  through  carriage  at  through  rates.  Re  Joint 
Water  A  Rail  Lines,  2  Inters.  Com.  Rep.  486;  Ken- 
tucky A  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co. 
mpra;  Gapehart  v.  Louisville  dc  N.  R.  Co.  8  Inters. 
Com.  Rep.  278. 

The  Act  of  Congress  in  its  present  form  is  inade- 
quate to  satisfactorily  establish  a  through  route 
with  through  rates  without  the  co-operation  of 
carriers  in  arranging  for  the  division  of  rates  and 
other  necessary  agreements.  Little  Rock  &  M.  R. 
Co.  V.  Bast  Tennessee,  V.  &  G.  R.  Co.  2  Inters.  Com. 
Rep.  454;  Kentucky  dc  I.  Bridge  Co.  v.  Louisville  Sc 
N.  EL  Co.  supra. 
12L.R.A. 


Where  several  rail  carriers  engaged  in  interstate 
commerce  each  cross  or  touch  a  navigable  river, 
leaving  a  large  space  of  territory  along  and  near 
the  river  and  between  their  lines  that  can  be  served 
only  by  steamboats,  they  may  make  through  rates 
with  only  one  line  of  steamboats,  and  refuse  to 
make  such  through  rates  with  other  steamboats, 
on  the  river;  and  this  is  not  unjust  discrimination 
or  unlawful  preference.  Capehart  v.  Louisville  & 
N.  R,  Co.  mipra. 

Through  rates^  legality  of. 

Through  rates  are  not  necessarily  illegal,  which, 
when  divided  between  carriers,  give  them  less  than 
their  local  rates,  provided  the  through  rate  itself 
is  not  lees  than  some  one  of  the  locals,  or  unjustly 
discrimmating  against  individuals  or  localities,  or 
so  low  as  to  burden  other  business  with  part  of  the 
cost  of  the  business  upon  which  it  is  imposed. 
Lippman  v.  Illinois  Cent.  R.  Co.  2  Inters.  Com.  Rep. 
414. 

Such  a  situation  only  becomes  Illegal  when  it  can 
be  shown  that  illegal  results  follow  from  it.  La 
Crosse  Mf  rs.  &  Jobbers  Union  v.  Chicago,  M.  &  St.  P. 
R.  Co.  2  Inters.  Com.  Rep.  9, 1  Inters.  Com.  Com.  Rep. 
29;  Business  Men's  Asso.  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  2  Inters.  Com.  Rep.  41,  2  Inters.  Com.  Com. 
Rep.  52. 

A  rate  is  none  the  lees  a  through  rate  when  freight 
is  shipped  upon  a  through  bill  of  lading  from  the 
point  of  origin  to  destination,  accompanied  by  a 
way-bill  showing  the  route  over  which  it  is  to  pass, 
with  the  percentages  of  all  the  other  lines  set  forth, 
because  the  initial  carrier  charges  its  local  rate  as 
part  of  the  total  rate,  and  the  remaining  lines 
charge  an  agreed  rate  made  by  percentages.  Mil- 
waukee Chamber  of  Commerce  v.  Flint  3c  P.  M.  R. 
Co.  2  Inters.  Com.  Rep.  893. 
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F.  T.  Campbell  compose  the  board  of  raUroad 
commissioners  of  the  State  of  Iowa.  That  un- 
der and  ^  virtue  of  chapter  28  of  the  Acts  of 
the  22d  General  Assembly  authority  is  given 
to  said  board  to  fix,  establish  and  publislT  rea- 
sonable maximum  rates  of  charges  for  the 
transportation  of  freight  upon  railroads  within 
said  State.  That  a  schedule  of  rates  has  been 
adopted  bv  said  board  for  petitioner,  which 
was  by  it  duly  accepted  and  adopted  as  reason- 
able and  just.  Your  petitioner  would  now 
further  show  that  by  the  Act  of  the  28d  Gen- 
eral Assembly  entitled  *An  Act  to  Amend 
Chapter  28  of  the  Acts  of  the  22d  General  As- 
sembly, Giving  Authority  for  the  Making  of 
Rates  for  Transportation  of  Freight  and  Cars 
over  Two  or  More  Lines  of  Railroad  within 
this  State,  and  Enlarging  the  Powers  and  fur- 
ther Defining  the  Duties  of  the  Board  of  Rail- 
road Commissioners,'  a  copy  of  which  Act  is 
attached  hereto  and  made  part  hereof,  it  is  pro- 
vided that  all  railway  companies  doing  busi- 
ness in  this  State,  upon  the  demand  of  any  per- 
son, shall  establish  joint  rates  for  the  transpor- 
tation of  freight  between  points  on  their  re- 
spective lines,  and  shall  receive  and  transport 
freight  and  cars  over  such  routes  as  the  ship- 
per shall  direct.  It  is  further  provided  bv  said 
chapter  28  of  the  Acts  of  the  22d  General  As- 
sembly that,  when  the  rates  for  transportation 
charges  are  fixed  by  the  board  of  railroad  com- 
missioners, such  ratetf  shall,  in  all  suits  brought 
against  any  railroad  company,  wherein  are  in 
any  way  involved  the  charges  of  such  railroad 
for  the  transportation  of  freight,  be  deemed 
and  taken  in  all  courts  of  this  State  as  prima 
fade  evidence  that  the  rate  thus  fixed  is  a  rea- 
sonable and  just  charge  for  the  transportation 


of  freight  and  cars  upon  such  roads,  and  that 
any  greater  charge  shall  be  deemed  extortion. 
And  it  is  further  provided  in  said  chapter  Hid  of 
the  Acts  of  the  22d  X^kneral  Assembly  that,  for 
violating  the  charges  or  rates  thus  fixed  by  the 
board,  the  penalty  therefor  is  to  forfeit  and  pay 
to  the  State  of  Iowa  not  less  than  one  thou- 
sand ($1,000)  dollars  nor  more  than  five  thou- 
sand (15.000)  dollars  for  the  first  offense,  and 
not  less  than  five  thousand  ($5,000)  dollars  nor 
more  than  ten  thousand  ($10,000)  dollars  for 
every  subsequent  offense,  to  be  recovered  in  a 
civil  action,  by  ordinary  proceedings,  in  the 
name  of  the  State  of  Iowa.  Your  petitioner 
would  now  further  inform  your  honor  that 
several  demands  have  been  sent  to  it  under  the 
last  Act,  or  Joint  Rate  Law,  demanding  that 
it  shall  make  joint  rates  with  other  railroads, 
as  is  in  said  Act  contemplated.  That  your 
petitioner  has  refused  to  make  such  joint  rates 
upon  such  requests,  and  still  does  refuse  to 
make  such  joint  rates  with  other  and  distinct 
railroads.  That  bv  said  last  Act  of  the  Legis- 
lature (known  as  the  'Joint  Rate  Act*)  it  then 
becomes  the  duty  of  the  board  of  railroad  com- 
missioners, upon  such  refusal,  and  upon  appli- 
cation of  any  person,  to  establish  joint  rates 
between  different  and  connecting  roads.  That 
said  board  has  been  so  requested  by  interested 
parties  to  establish  joint  rates  between  peti- 
tioner and  other  railroads,  and  is  about  to  so 
do  and  promulgate  the  same,  and  such  joint 
rates  will  be  established  and  promulgated,  un- 
less restrained  by  order  of  this  court;  thus  sub- 
jecting your  petitioner  to  the  heavy  penalties 
referred  to  in  the  event  of  non-compmng  with 
the  joint  rates  thus  to  be  established  and  pro- 
mulgated.   Your  petitioner  now  avers  that  the 


A  through  rate  does  not  unjustly  discriminate 
agraiDst  an  Intermediate  point  t)ecause  less  proper- 
tlonally  than  the  rate  from  such  point  to  the  com- 
mon destination.    Ibid. 

Contractit  for  through  rates  on  railroads. 

Contracts  with  otlier  companies  for  the  estab- 
lishment of  through  routes  and  tbrouffb  rates  for 
the  continuous  carriafirc  of  interstate  traffic  do  not 
violate  9  7  of  the  Act  to  Regrulate  Commerce,  pro- 
hibiting- a  combination  to  prevent  the  carriage  of 
freights  from  tx^ing  continuous.  Kentucky  &  I. 
Bridge  Co.  v.  Louisville  &  N.  R.  Co.  2  L.  R.  A.  289,  2 
Inters.  Com.  Rep.  351,  37  Fed.  Rep.  567. 

The  fact  that  a  railroad  company  makes  such  ar- 
rangement for  one  of  its  branch  roads  will  not 
charge  it  with  unjust  discrimination  for  refusing 
to  make  identical  arrangements  on  other  parte  of 
its  system.  Re  Joint  Water  &  Rail  Lines,  2  Inters. 
Com.  Rep.  486. 

Connection  with  bridge  companv- 
A  bridge  company  which  is  not,  either  in  law  or 
in  fact,  a  common  carrier  of  interstate  traffic,  can- 
not invoke  the  provisions  of  the  Act  to  Regulate 
Commerce  to  compel  railway  companies  to  trans- 
act business  with  or  through  such  bridge  comiwny. 
Kentucky  &  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co. 
2  L.  R.  A.  289,  2  Intere.  Com.  Rep,  351,  37  Fed.  Rep. 
567. 

Its  franchise  does  not  constitute  it  a  common  car' 
rler,  nor  confer  on  it  authority  *to  equip  it«i  road, 
and  to  transport  goods  and  passengers  thereon,  and 
charge  compensation  therefor."    Dtid. 

Where  a  railroad  con)pan3',  by  contract  with  a 
bridge  company,  acquires  the  right  to  use  a  bridge, 
with  its  approaches,  for  its  engines,  cars  and  trains, 
12  L.  R.  A. 


it  is  regarded,  under  the  Act  to  KegruUte  Com- 
merce, 9 1,  as  the  owner  or  operator  of  the  bridge 
and  approaches,  for  the  time  being,  as  to  all  freight 
transported  by  it  over  the  bridge.    Ibid. 

On  through  contract  initial  comjMny  bound  to  per- 
form. 

A  railroad  company  whose  line  extends  from  At- 
lanta to  West  Point.  Georgia,  having  received  at 
Atlanta  goods  for  shipment,  consigned  to  Dallas, 
Texas,  and  having  fixed  by  contract  with  the  con- 
signor the  rate  of  freight  for  the  whole  distance, 
apportioning  a  part  of  the  same  among  the  car- 
rier, itself  included,  is  bound  for  performance  to 
the  place  of  consignment  Atlanta  &  W.  P.  R.  Co. 
V.  Texas  Grate  Co.  81  Ga.  602,  See  Palvey  v.  Geor- 
gia R.  76  Ga.  697. 

Tfmnigh  cTj>of  t  rate*. 

The  only  practicable  mode  yet  devised  for  mak- 
ing through  export  rates,  as  appears  by  past  ex- 
perience, is  to  add  to  the  established  Inland  rates 
from  the  interior  to  the  seaboard  the  current  ocean 
rates.  New  York  Produce  Exch.  v.  New  York 
Cent.  &  H.  R.  R.  Co.  2  Inters.  Com.  Rep.  cSS, 

Refusal  to  furnish  coal  cars:  unjwt  discriminatiou. 

A  New  York  railroad  extending  to  Dayton,  Ohio, 
by  agreement  being  considered  with  an  Ohio  rail- 
road extending  from  Dayton  to  Cincinnati,  an  in- 
itial road  at  Cincinnati,  with  rtght  to  make  rates 
to  that  place,  Cincinnati  must  be  treated  as  a  point 
upon  the  line  for  the  purpose  of  proceeding  against 
the  company  for  unjust  discrimination  in  refusing 
to  furnish  coal  cars.  Riddle  v.  New  York,  L.  E.  & 
W.  R.  Co.  1  Inters.  Com.  Rep.  787. 
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2t  of  the  Legislatare  of  Iowa  known  as  the 
oint  Rate  Bill/  a  copy  of  which  is  attached, 
arked  'Exhibit  A,'  is  unconstitutional  and 
)id,  and  said  commissioners  have  no  right  or 
ithority  thereunder  to  fix  a  joint  rate,  or 
omulgate  the  same.  That  said  Act  deprives 
»ar  petitioner  of  its  rights  guaranteed  by  sec- 
m  9,  art  1,  of  the  (^nstftution  of  Iowa,  in 
at  it  deprives  your  petitioner  of  its  property, 
d  the  light  to  contract,  and  deprives  it  of 
lerty,  without  due  process  of  law,  and  pre- 
nts  its  acquiring,  possessing  and  protecting 

property  as  guaranteed  by  section  1  of  arti- 
)  1  of  the  Constitution  of  towa,  and  bv  like 
•wera  of  the  Constitution  of  the  United  States, 
lat  if  defendants  are  allowed  and  permitted 
establish  and  promulgate  such  joint  rates, 
:hough  the  same  will  be  void  for  the  reasons 
ited.  yet  thereunder  jour  petitioner  will  be 
bjected  to  a  multiplicity  of  suits,  bv  many 
fferent  persons,  to  recover  the  penuties  re- 
rred  to,  and  otherwise  harassed  by  vexatious 
i^tion.  To  the  end,  therefore,  that  your 
titioner  mav  obtain  the  relief  to  which  it  is 
stly  entitlea  in  the  premises,  and  being  re- 
^duess  at  law,  it  now  prays  the  court  to  grant 
a  temporary  writ  of  injunction,  restraining 
fendants  and  each  of  them,  and  as  the  boara 

railroad  commissioners,  from'  establishing 
d  promulgating  joint  rates  with  it  in  connec- 
m  with  other  railroads,  for  the  shipment  of 
?ight  and  cars  over  such  different  railroads, 
d  that  upon  a  final  hearing  it  be  ordered  and 
creed  that  defendants  be  permanently  en- 
ined  from  establishing  such  joint  rates, 
ad  further,  your  petitioner  prays  for  such 
her  and  further  relief  as  may  be  just  and 
uitable." 

(Exhibit  A.) 
"An  Act  to  amend  chapter  28  of  the  Acts  of 
e  Twenty-Second  General  Assembly,  giving 
ithority  for  the  making  of  rates  for  the  trans- 
irtation  of  freight  and  cars  over  two  or  more 
les  of  railroad  within  this  State,  and  enlarg* 
g  the  powers  and  further  defining  the  duties 

the  board  of  railroad  commissioners.  Be  it 
acted  by  the  General  Assembly  of  the  State 

Iowa: 

**Section  1.  That  chapter  28  of  the  Acts  of 
e  Twenty-Second  General  Assembly  be,  and 
e  same  is  hereby,  amended  as  follows:  That 
id  chapter  28  of  the  Twenty-Second  General 
ssemblv  shall  not  be  construed  to  prohibit 
e  making  of  rates  by  two  or  more  railroad 
mpanies  for  the  transportation  of  property 
er  two  or  more  of  their  respective  lines  of 
ilroad  within  this  State,  and  a  less  charge  by 
ch  of  said  railroad  companies  for  its  portion 

such  joint  shipment  than  it  charges  for  a 
ipment  for  the  same  distance  wholly  over  its 
vn  line  within  the  State  shall  not  be  consid- 
ed  a  violation  of  said  chapter  28  of  the  Acts 

the  Twentv-Second  Gkneral  Assembly,  and 
tall  not  render  such  Railroad  Company  liable 

any  of  the  penalties  of  said  Act.  But  the 
'ovision  of  this  section  shall  not  be  construed 

permit  railway  companies  establishing  joint 
.tes  to  make,  by  such  joint  rates,  any  unjust 
scrimination  between  the  different  shipping 
)int8  or  stations  upon  the  respective  lines  be- 
veen  which  joint  rates  are  established.  Any 
ich  unjust  discrimination  shall  be  punished  in 
le  manner  and  by  the  same  penalties  provided 
IL.RA. 


in  chapter  28  of  the  Acts  of  the  Twenty-Sec- 
ond General  Assembly. 

"Sec.  2.  All  railway  companies  doingbusi- 
ness  in  this  State  shaU,  upon  the  demand  of 
any  person  or  persons  interested,  establish  rea- 
sonable loint  through  rates  for  the  transporta- 
tion of  freight  between  points  on  their  respec- 
tive lines  within  this  State,  and  shall  receive 
and  transport  freight  and  cars  over  such  route 
or  routes  as  the  shipper  shall  direct.  Carload 
lots  shall  be  transferred  without  unloading 
from  the  cars  in  which  such  shipments  were 
first  made,  unless  such  unloading  in  other  cars 
shall  be  done  without  charge  therefor  to  the 
shipper  or  receiver  of  such  carload  lots,  and 
such  transfer  be  made  without  unreasonable 
delay;  and  less  than  carload  lots  shall  be  trans- 
ferred into  the  connecting  railway's  cars  at 
cost,  which  shall  be  included  in  and  made  a 
part  of  the  joint  rate  adopted  by  such  railwav 
companies,  or  established  as  provided  by  this 
Act.  When  shipments  of  freight  to  be  trans- 
ported between  different  points  within  this 
State  are  required  to  be  carried  by  two  or  more 
railway  companies  operating  connecting  lines, 
such  railway  companies  shall  transport  the 
same  at  reasonable  through  rates,  and  shall  at 
all  times  give  the  same  facilities  and  accommo- 
dation to  local  or  state  traffic  as  they  give  to 
interstate  traffic  over  their  lines  of  road. 

"Sec.  3.  In  the  event  that  said  railway 
companies  fail  to  establish  through  joint  rates, 
or  fail  to  establish  and  charge  reasonable  rates 
for  such  through  shipments,  it  shall  be  the  duty 
of  the  board  of  railroad  commissioners,  and 
they  are  hereby  directed,  upon  the  application 
of  any  person  or  persons  interested,  to  estab- 
lish joint  rates  for  the  shipment  of  freight  and 
cars  over  the  two  or  more  connecting  lines  of 
railroad  in  this  State;  and  in  the  making  of 
such  rates,  and  in  changing  or  revising  the 
same,  they  shall  be  governed,  as  near  as  may 
be,  by  all  the  provisions  of  chapter  28  of  the 
Acts  of  the  Twenty-Second  General  Assembly, 
and  shall  take  into  consideration  the  average  of 
rates  charged  by  said  railway  companies'  for 
shipment  within  this  State  for  like  distances 
over  their  respective  lines,  and  rates  charged 
by  the  railway  companies  operating  such  con- 
necting lines  for  joint  interstate  shipments  for 
like  distances.  The  rates  established  by  the 
board  of  railroad  commissioners  shall  go  into 
effect  within  ten  days  after  the  same  are  pro- 
mulgated by  said  board,  and  from  and  after  that 
time"  the  schedule  of  such  rates  shall  be  prima 
facie  evidence  in  all  of  the  courts  of  this  State 
of  the  joint  transportation  of  freight  and  cars 
upon  the  railroads  for  which  such  schedules 
have  been  fixed. 

"Sec  4.  Before  the  promulgation  of  such 
rates,  as  provided  in  section  8  ot  this  Act,  the 
board  of  railroad  commissioners 'shall  notifv 
the  railroad  companies  interested  in  the  schedi- 
ule  of  joint  rates  fixed  by  them,  and  thev  shall 
give  said  railroad  companies  a  reasonable  time 
thereafter  to  agree  upon  a  division  of  the 
charges  provided  for  in  such  schedule;  and,  in 
the  event  of  the  failure  of  said  railroad  compa- 
nies to  agree  upon  such  a  division,  and  to  no- 
tifv the  board  of  such  agreement,  the  board  of 
railroad  commissioners  shall,  after  a  hearing  of 
the  companies  interested,  decide  the  same,  tak- 
ing into  consideration  the  value  of  terminal 
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facilities,  and  all  the  circumstances  of  the  haul;  I 
and  the  division  so  determined  by  the  board ' 
shall,  in  all  controversies  of  suits  between  rail- 
road companies  interested,  be  prima  facie  evi- 
dence of  a  just  and  reasonable  division  of  such 
charges. 

"Sec.  5.  Every  unjust  and  unreasonable 
charge  for  the  transportation  of  freight  and 
cars  over  two  or  more  railroads  in  this  State  is 
hereby  prohibited,  and  declared  to  be  unlaw- 
ful, and  each  and  every  one  of  the  companies 
making  such  unreasonable  and  unlawful 
charges,  or  otherwise  violating  the  provisions 
of  this  Act,  shall  be  punished  as  provided  in 
chapter  28  of  the  Acts  of  the  Twenty-Second 
General  Assembly  for  the  making  of  unreason- 
able charges  for  the  transportation  of  freight 
and  cars  over  a  single  line  of  railroad  by  a 
single  railroad  company. 

"Sec.  6.  This  Act,  beine  deemed  of  imme- 
diate importance,  shall  take  effect  and  be  in 
force  from  and  after  its  publication  in  the 
Iowa  State  Register  and  the  Des  Moines  Lead- 
er, newspapers  published  in  the  City  of  Des 
Moines,  Iowa." 

Upon  the  presentation  of  the  motion  ti3  dis- 
solve the  injunction,  plaintiff  filed  the  follow- 
ing: "Amendment  to  the  Petition.  Your 
petitioner,  by  way  of  amendment  to  the  orig- 
inal bill  filed  in  this  cause,  further  avers: 
First.  That  said  Act  known  and  referred  to 
as  the  'Joint  Kate  Bill,'  and  the  Act  of  which 
it  is  amendatory,  are  unconstitutional  and  void, 
in  this:  that  under  said  Acts  your  petitioner  is 
denied  the  right  of  a  jury  trial,  and  denied  due 
process  of  law,  in  the  protection  and  preserva- 
tion of  its  property,  as  guaranteed  by  the  ninth 
section  of  article  1  of  the  Constitution  of  the 
State  of  Iowa;  that  its  property,  or  the  use 
thereof,  is  taken  without  Us  consent,  and  with- 
out just  compensation,  for  private  and  public 
purposes,  and  that  its  right  of  appeal  is  so 
tampered  with  as  to  make  that  right  ineffect- 
ual; that  in  the  enforcement  of  any  order  pro- 
muljgated  bv  said  railroad  commissioners  all 
distinction  between  law  and  equitable  actions 
is  abolished  by  said  Acts,  all  of  which  is  in 
direct  violation  of  the  6th  section  of  article  5 
of  the  Constitution  of  the  State  of  Iowa,  and 
which  deprives  petitioner  of  that  due  process 
of  law  therein  ^aranteed.  Second.  That  said 
Acts  are  violative  of  section  8,  art.  1,  of  the 
Constitution  of  the  United  States,  in  that  it  is 
a  regulation  of  commerce  among  the  several 
States.  Third.  That  said  Acts  are  void  and 
unconstitutional,  because  they  violate  section 
17  of  article  1  of  the  Constitution  of  Iowa,  by 
imposing  excessive  fines  and  unusual  punish- 
ment. Fourth,  That  said  Acts  are  void  and 
inoperative,  because  they  fail  to  describe  or 
define  the  offenses  for  which  the  extraordi- 
nary penalties  are  imposed,  and  impose  penal- 
ties, by  way  of  attorney's  fees,  upon  railroad 
companies  for  making  any  defense  to  actions 
brought  under  said  Acts.  Fifth.  That  said 
Joint  Rate  Act  is  violative  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United  States, 
in  that  it  abridges  the  privileges  or  immunities 
of  your  petitioner  as  a  citizen,  denies  it  equal 
protection  of  the  laws  and  deprives  it  of  its 
property,  and  the  use  thereof,  without  just 
compensation  or  due  process  of  law;  that  by 
said  Acts  your  petitioner  is  denied  the  right 
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and  liberty  of  contracting  with  reference  to  its 
business,  and  thus  is  its  property  taken  from 
it  without  its  consent,  and  it  is  compelled  to 
enter  into  involuntary,  unreasonable  and  un- 
profitable contracts  with  other  railroad  com- 
panies, at  the  instance  of  third  parties,  com- 
pelling the  operation  of  its  road  at  a  loss;  that, 
in  the  matter  of  fixing  the  joint  rates  contem- 
plated in  said  Statute,  your  petitioner  is  not 
notified  of  the  time  or  place  when  the  same 
are  to  be  fixed  by  defendants,  nor  given  anv 
opportunity  to  object  to  the  making  of  such 
rates,  or  to  show  the  unreasonableness  of  the 
same;  that,  under  said  Statute,  the  joint  rates. 
as  thus  fixed  by  defendants,  are  final  and  ab- 
solute, and  thus  is  your  petitioner  deprived 
of  its  property,  and  the  use  thereof,  without 
due  process  of  law,  and  deprived  of  making 
reasonable  and  lawful  contracts  and  profits  as. 
other  citizens  are  permitted  to  do.  and  hence 
it  is  defied  that  equal  protection  of  the  law 
ffuaranteed  by  the  Constitution  of  the  United 
Slates.  Wherefore  your  petitioner  pravs  that 
the  temporary  writ  of  injunction  issued  here- 
in may  be  continued  until  the  final  hearing  of 
this  cause,  and  that  upon  such  final  hearing  said 
injunction  may  be  made  perpetual;  and  your 
petitioner  prays  for  such  other  and  further 
relief  as  may  be  deemed  equitable  in  the 
premises." 

The  motion  to  dissolve  the  injunction  ia 
based  upon  the  ground  that  the  Statutes 
assailed  are  in  harmony  with  the  Constitution; 
that  the  petition  does  not  show  that  plain- 
tiff is  entitled  to  the  relief  prayed  for  in  the 
petition  and  that  the  district  court  has  no 
jurisdiction  in  the  cause  for  the  reason  that  it 
is.  in  fact,  an  action  against  the  State,  and  it 
is  not  shown  that  the  State  had  authorized  or 
consented  to  the  bringing  of  the  suit.  Chapter 
28,  Acts22d  Gen.  Assem.,  which  is  amended  by 
chapter  17,  Acts  28d  Gen.  Assem.,  contains 
many  sections.  They  need  not  be  set  out, . 
except  such  as  are  brought  in  question  or  as* 
sailed  in  the  argument  of  counsel.  They  will 
be  cited  or  quoted  in  the  discussions  of  the 
questions  raised  tliereon. 

2.  The  original  Act,  authorizing  rates  of 
charges  to  be  fixed  by  the  railroad  commis- 
sioners (chap.  28,  Acts  22d  Gen.  Assem.)  con- 
tains this  provision:  "Sec.  17.  The  board  of 
railroad  commissioners  of  this  State  are  here- 
by empowered  and  directed  to  make,  for  each 
of  the  railroad  corporations  doing  business  in 
this  State,  as  soon  as  practicable,  a  schedule 
of  reasonable  maximum  rates  of  charges  for 
the  transportation  of  freight  and  cars  bn  each 
of  said  railroads,  and  said  power  to  make 
schedules  shall  include  the  power  of  classifica- 
tion of  all  such  freights;  and  it  shall  be  the 
duty  of  said  commissioners  to  make  such 
classifications:  provided,  that  the  said  rates  of 
charges  to  be  so  fixed  by  said  commissionera 
shall  not,  in  any  case,  exceed  the  rates  which 
are  or  may  hereafter  be  established  by  law; 
and  said  schedules  so  made  by  said  commis- 
sioners shall,  in  all  suits  brought  against  any 
such  railroad  corporations,  wherein  is  in  any 
way  involved  the  charges  of  any  such  railroad 
corporation  for  the  transportation  of  any 
freight  or  cars,  or  unjust  discrimination  in 
relation  thereto,  be  deemed  and  taken  in  all 
courts  of  this  State  as  prima  facie  evidence 
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that  the  rates  therein  fixed  are  reasonable  and 
Jast  maximum  rates  of  charges  for  the  tians- 
portation  of  freight  and  cars  upon  the  rail- 
roads for  which  said  schedules  may  have  been 
reapectively  prepared.      Said  commissioners 
shall,  from  time  to  time,  and  as  often  as  cir- 
cumstaDces  may  require,  change  and  revise 
said  schedules,  subject  to  the  same  provision 
that  the  rates  fixed  are  not  to  be  higher  than 
now  or  hereafter  established  by  law.    When 
any  schedule  shall  have  been  made  or  revised 
as  aforesaid,  it  shall  be  the  duty  of  said  com- 
missioners to  cause  notice  thereof  to  be  pub- 
lished for  two  successive  weeks  in  some  public 
newspaper  published    in    the    City   of   Des 
Moines,  in  this  State,  which  notice  shall  state 
the  date  of  the  taking  effect  of  said  schedule, 
and  said  schedule  shall  take  effect  at  the  time 
so  stated  in  such  notice,  and  a  printed  copy 
of  said  revised  schedule  shall  be  conspicuously 
posted  by  such  common  carrier  in  each  freight 
office  and  passenger  depot  '^pon  its  line  or 
lines.    All  such  schedules,  so  made,  shall  be 
received  and  held  in  all  such  suits  as  prima 
facie  the  schedule  of  said  commissioners,  with- 
out further  proof  than  the  production  of  the 
schedule  desired  to  be  used  as  evidence,  with 
a  certificate  of  said  railroad  commissioners 
that  the  same  is  a  true  copy  of  the  schedule 
prepared  by  them  for  the  railroad  company  or 
corporation  therein  named,  and  that  notice  of 
making  the  same  has  been  published  as  re- 
quired by  law:   provided  that,  before  finally 
fixing  and  deciding  what  the  original  maxi- 
mum rates  and  classification  shall  l)e,  it  shall 
be  the  duty  of  the  railroad  commissioners  to 
publish  ten  days'  notice  in  two  daily  papers 
published  in  Des  Moines,  setting  forth  in  such 
30tice  that,  at  a  certain  time  and  place,  they 
9^ ill  proceed  to  fix  and  determine  such  maxi- 
nnm  rates  and  classification;  and  they  shall 
it  such  time  and  place,  and  as  soon  as  prac- 
icable,  afford  to  any  person,  firm,  corpora- 
ion  or  common  carrier  who  may  desire  it,  an 
'pportunity  to  make  an  explanation  or  show- 
ag,  or  to  furnish  information  to  said  commis- 
loners,   on  the  subject  of  determining  and 
Xing  such  maximum  rates  and  classification; 
nd,   in  any  event,  the  ori/rinal  schedule  of 
ites  and  classification  of  freights,  on  all  lines 
f  railroads  in  Iowa,  shall  be  fixed  and  shall 
9  into  effect  within  sixty  days  from  the  tak- 

f  effect  of  this  Act." 
t  will  be  observed,  upon  consideration  of 
le  plaintiff's  petition,  that  the  threatened  in- 
try  which  it  seeks  to  avert  by  the  injunction 
this  case  is  the  establishing,  promulgating 
id  enforcing  what  in  the  petition  are  called 
bint  rates  between  petitioner  and  other  rail- 
ads."  It  is  important  that  we  determine,  at 
?  door  of  this  discussion,  what  are  these 
olnt  rates/'  the  fear  of  which  is  the  ground 
plaintiff's  action.  The  Statute  above 
oted  (sec.  2)  provides  that  "all  railroad  com- 
uies  doing  business  in  this  State  shall,  upon 
nand  of  any  person  or  persons  interested, 
Ablish  reasonable  joint  through  rates  for  the 
asportation  of  freignt  between  points  upon 
ir  respective  lines  within  the  State."  Sec- 
2  8  provides  that,  '1n  the  event  said  rail- 
f  companies  fail  to  establish  through  joint 
}s,  OT  fail  to  establish  reasonable  rates  for 
h  through  shipments,  it  shall  be  the  duty 


of  the  board  of  railroad  commissioners,  and 
they  are  hereby  directed,  upon  application  of 
any  person  or  persons  interested,  to  establish 
joint  rates  for  the  shipment  of  fveight  and  cars 
over  two  or  more  lines  of  railroads  in  this 
State. "  This  Statute  requires  the  railroad  com- 
panies to  establish  ''through  joint  rates,"  and 
in  default  thereof  the  railroad  commissioners 
are  directed  to  establish  such  rates.  It  is 
plain  that  the  rates  required  are  Joint  rates  of 
charges  for  the  transfMrtation  of  freight  and 
cars.  See  sec.  17,  chap.  28,  AcU  22d  Qen. 
Assem.,  above  quoted.  And  it  is  equally 
plain  that  the  joint  rates  of  charges  cover  all 
the  charges  for  the  transportation  over  two  or 
more  roads,  as  though  they  constituted  one 
road,  the  rate  fixed  determining  the  whole 
charges.  It  is  also  plain  that  these  joint  rates 
consist  of  the  separate  rates  of  each  separate 
road.  As  their  services  in  the  transportation 
of  the  freight  or  cars  are  not  always  equal,  be- 
cause of  differences  in  the  distances  of  trans- 
portation and  for  other  reasons,  the  reasonable 
charj^es  which  each  ought  to  make  cannot  be 
equal.  It  will  be  seen  at  once  that  the  rail- 
road companies,  or  the  railroad  commission- 
ers, when  establishing  joint  through  rates, 
must  establish  a  rate  for  each  road  which, 
when  united,  will  be  "the  joint  through  rates." 
This  is  an  obvious  construction  of  the  Statute 
demanded  bv  its  language,  *'throuflrh  joint 
rates"  (plural)  which  the  railroad  companies 
and  the  railroad  commissioners  are  required  to 
(*fitA.blish 

3.  The  establishing  of  ''through  loint  rates" 
is  the  only  duty  to  be  exercised  in  the  dis- 
charge of  the  power  conferred  upon  the  rail- 
road commissioners  by  the  sections  of  the 
Statute  iust  cited,  which  are  the  occasion  of 
plaintiff  s  fears  of  interference  with  its  rights, 
whereon  this  action  is  founded.  The  plaintiff 
does  not  allege  any  other  ground  of  action 
than  the  threatened  establishing  of  "through 
joint  rates."  No  other  objections  to  the  Stat- 
utes in  question,  pertaining  to  railroads  and 
rates  and  joint  rates,  are  made  in  the  petition; 
none  other  are  before  us  for  consideration.  It 
will  be  here  seen  that  the  Statutes  under  con- 
sideration in  no  way  affect  the  duty,  obliga- 
tion or  rights  of  the  plaindff  as  a  common 
carrier,  further  than  is  done  by  the  regulation 
of  rates  of  charges.  The  law*  relating  to  the 
receipts  and  dehvery  of  freight  to  connecting 
lines,  and  the  obligations  and  rights  of  con- 
signors and  consignees  and  of  the  railroads, 
growing  out  of  the  relations  arising  when  such 
connecting  lines  exist,  are  not  modified,  re- 
stricted nor  in  any  way  affected  by  these  Stat- 
utes. In  short,  the  duty  of  the  railroad  com- 
panies, as  to  rates  and  joint  rates,  is  alone 
affected  and  regulated  by  these  Statutes.  These 
conclusions  will  be  again  brought  to  mind  in 
the  further  consideration  of  the  case. 

4.  The  considerations  just  expressed  lead  to 
the  conclusion  that  the  power  and  authority 
vested  in  the  State,  under  which  rates  of  charges 
for  the  transportation  of  freight  by  railroads 
are  regulated,  may  be  exercised  to  establish 
what  are  called  "joint  through  rates."  That 
the  State  may  fix  the  maximum  charges  for  the 
transportation  of  freight  by  railroads,  which 
shall  not  be  unreasonable,  is  not  disputed  in 
this  case.    It  has  been  so  decided  by  the  Unit- 
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ed  States  Supreme  Court,  and  the  docnine  has 
beeD  recognized  by  this  court.  See  Chicago, 
B.  dQ.R.  Co,  V.  I(noa,  04  U.  S.  155,  24  L.  ed. 
94.  In  our  opinion,  no  facts  or  distinction  in 
principle  exist  which  deprive  the  State  of  au- 
thority and  power  to  establish  "joint  through 
rates,  while  it  may,  in  the  exercise  of  its  con- 
stitutional authority,  fix  rates  of  freight  charges 
for  each  separate  railroad.  When  rates,  not 
joint,  are  fixed,  the  maximum  charges  for  speci- 
fied distances,  or  per  mile,  are  determined  for 
each  separate  railroad,  as  shown  by  this  illus- 
tration: Freight  is  shipped  from  Cedar  Rap- 
ids to  Dayenport  by  the  Burlington,  Cedar 
Hapids  &  Northern  and  the  Chicago,  Rock  Is- 
land &  Pacific  Railroads.  The  rate  of  freight 
charges  is  fixed  by  the  State  from  Cedar  BSp- 
ids  to  West  Liberty,  and  a  separate  rate  from 
West  Liberty  to  Dayenport.  Now,  here  are 
two  separate  rates, — ^a  rate  for  each  road.  It 
is  not  doubted  that  the  State  may  fix  these 
rates;  apd  when  that  is  done  the  charges  for 
through  shipments  from  Cedar  Rapids  to  Da- 
yenport is  the  sum  of  the  separate  rates.  The 
State,  in  the  exercise  of  its  authority,  in  accord 
with  legislatiye  wisdom,  may  discoyer  that 
these  separate  rates,  when  united,  are  too  small 
to  compensate  the  carrier,  or  too  large  to  do 
justice  to  the  shipper;  that  Justice  demands 
such  modification  of  these  separate  charges 
that  the  sum  thereof  will  be  reasonable  and  just, 
both  as  to  the  railroad  companies  and  the  ship- 
pers. Thereupon  the  State,  for  "through  ship- 
ments" oyer  the  two  roads,  fixes  rates  of  charges 
for  each  road.  The  sum  thereof,  united,  con- 
stitutes the  lawful  charge  for  feight  between 
Cedar  Rapids  and  Dayenport.  It  clearly  ap- 
X)ear8  that  the  thing  done  in  the  one  case  is  the 
same  as  in  the  other.  It  is  simply  the  fixing 
of  the  rate  to  be  charged  by  each  road.  No 
reason  can  be  giyen  why  the*  State  should  not 
fix  separate  rates,  which  should  apply  to  the 
through  shipments  between  stations  of  differ- 
ent roads.  The  authority  which  will  authorize 
the  fixing  of  rates  for  each  road  may  be  exer- 
cised, when  there  shall  be  through  shipments 
oyer  separate  roads,  to  enlarge  or  restrict  such 
separate  rates,  in  order  to  attain  the  ends  of 
justice.  It  will  clearly  be  seen  that  the  words 
"through  Joint  rates"  simply  mean  rales  which 
shall  be  Just  and  reasonable  charges  for  the 
transportation  oyer  the  united  route.  As  we 
haye  said,  these  united  charges  must  be  so  ap- 
portioned to  the  separate  roads  that  each  shall 
receiye  a  just  and  reasonable  part  of  the  joint 
charge.  If  the  joint  rate  is  fixed  by  the  rail- 
road companies,  they  will  determine  the  part 
each  shall  receive.  I'his  will  be  done  by  the 
railroad  commissioners,  in  case  the  railroad 
companies  fail  to  fix  joint  rates;  and  the  com- 
missioners will  consider  matters  and  circum- 
stances which  should  affect  the  division.  Acts 
28d  Gen.  Assem.  chap.  17,  ^  4. 

5.  The  arranging  of  what  is  called  "joint 
through  rates"  is  not  a  thing  that  is  new  in  the 
business  of  railroad  transportation.  The  cur- 
rent history  of  the  country  discloses  the  exist- 
ence of  the  practice  among  railroads  to  make 
through  shipments  of  freight  without  change 
of  cars.  Nor  is  this  practice  of  recent  origin. 
It  has  existed  whenever  the  business  of  the  roads 
demanded  it.  Expedition  and  ecomony  in 
transportation  induced  contracts  and  arrange- 
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ments  for  through  shipments  between  points  on 
connecting  roads.  It  may  be  that  in  some 
cases  the  managers  of  the  roads  refused  or 
failed  to  enter  into  such  arrangements  or  con- 
tracts, and  it  may  be  that  in  other  cases  the 
business  of  the  roads  has  not  been  managed 
wholly  in  accord  with  the  best  interests  of  the 
corporations  owning  them,  and  with  the  re- 
quirements of  the  law.  But  such  failure  of 
duty  does  not  establish  the  right  to  be  exempt 
therefrom.  Surely,  the  course  of  business 
which  has  been  found,  by  experience  of  rail- 
road management,  to  be  promotive  of  economi- 
cal transportation  and  increase  of  business, 
thereby  promoting  the  interest  of  the  owners 
of  the  railroads  and  the  shippers,  ought  to  be 
pursued;  and,  if  the  railroad  management  fail 
or  refuse  to  pursue  it,  the  State,  as  it  has  done 
in  the  Statutes  under  consideration,  ought  to 
require  it  to  be  pursued.  This  the  State  can  do 
under  the  authority  it  possesses  to  regulate  and 
control  carriers,  and  provide  maximum  freight 
charges. 

It  will  be  observed  that  section  8  of  the 
Statute  above  quoted,  providing  for  Joint 
through  rates,  contemplates  the  practice  of 
through  shipments,  so  long  existing,  and  re- 
quires the  railroad  commissioners  to  consider 
the  charges  made  for  joint  interstate  shipments 
and  the  rates  charged  by  the  railroad  compa- 
nies for  shipments  within  the  State.  The  pur- 
pose of  the  Statute  is  to  secure  lust  and  rea- 
sonable rates  for  the  shippers  of  this  State,  and 
it  directs  that  the  practice  and  course  of  busi- 
ness of  the  railroads  shall  be  considered  in  fix- 
ing such  rates.  It  cannot  be  that  the  Statute 
in  question  will  operate  to  the  denial  of  just 
compensation  to  the  railroad  corporations  for 
the  transportation  of  property.  It  provides 
that  Joint  rates  fixed  under  the  Statutes  shall 
be  reasonable.  The  railroad  commissioners,  it 
will  be  presumed,  will  rightly  discharge  their 
duties,  and  will  fix  reasonable  and  Just  "joint 
through  rates."  If  these  oflicers  fail  in  their 
duty,  from  errors  of  judgment  or  from  other 
causes,  the  railroads  may  cause  their  action  to 
be  reviewed  and  corrected. 

6.  Objections  to  the  Statutes  are  urged  in  the 
following  language:  "We  contend,  therefore, 
that  the  law  seeks  to  compel:  first,  that  two 
or  more  companies  shall  enter  involuntarily 
into  contract  relations  with  each  other  at  the 
demand  of  a  third  person;  second,  that  one 
company  shall  surrenaer  its  cars  to  the  posses- 
sion of  another,  or  unload  the  contents  without 
compensation;  t?nrd,  that,  at  the  demand  of  a 
thira  person,  companies  shall  not  only  part 
with  the  possession  of  their  cars,  with  no  pro- 
vision in  the  law  as  to  their  return  or  compen- 
sation for  their  use,  but  shall  accept  cars  of 
other  companies,  and  carry  the  same  over  its 
lines,  without  any  provision  for  compensation." 
The  statement  of  facts  in  this  position  is  not 
wholly  correct.  It  is  not  correct  that  railroad 
companies  are,  under  the  Statute,  compelled  to 
enter  involuntarily  into  contract  relations  with 
each  other.  It  is  true  that  the  Statute  requires 
them  to  enter  into  the  contract  for  joint  rates, 
thus  imposing  upon  them  the  duty  so  to  do; 
but  the  Statute  does  not  provide  for  enforcing 
the  duty  by  proceedings  recognizing  a  contract 
between  the  parties,  if  that,  indeed,  could  be 
done;  nor  does  it  provide  for  penalties  or  for. 
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feitures  for  failure  to  discharge  the  duty.  It 
simply  provides  that,  in  case  of  failure  to  iidopt 
joint  rates  by  the  companies,  the  railroad  com- 
missioners shall  prescribe  them,  and  the  com- 
panies shall  not  be  permitted  to  charge  more, 
in  that  case,  the  charges  are  not  made  by  the 
companies  under  a  contract,  but  pursuant  to  a 
duty  and  obligation  imposed  by  law.  It  is  not 
necessary,  in  order  to  support  an  action  against 
a  railroad  company  for  failure  to  fix  Joint  rates, 
to  hold  that  it  is  bound  b;^  an  obligation  as  of  a 
contract.  Its  liability  arises  by  reason  of  its 
failure  to  perform  a  duty  imposed  by  law. 
The  Statute,  in  its  principle  and  its  eiiect  in 
this  regard,  is  not  dififerent  from  other  rules  of 
the  law  applicable  to  common  carriers,  which 
hold  them  liable  for  failure  to  receive  property 
for  transportation.  In  both  cases  the  carrier  is 
liable  for  the  non-performance  of  duty. 

7.  The  course  of  business  of  railroad  com- 
panies, originating  in  the  wants  and  demands 
of  commerce,  requires  the  cars  of  one  company 
to  be  deliyered  to  another  for  transportation. 
It  is  presumed  that  rules  relating  to  compensa- 
tion for  the  cars  transported  are  settled  by 
agreement,  or  under  rules  recognised  and  pre- 
vailing in  the  business  of  transportation  by 
railroads.  At  all  events,  the  law  provides 
rules  under  which  this  matter  of  compensation 
may  be  settled.  It  is  competent  for  the  rail- 
road commissioners,  if  it  be  necessary,  to  im- 
pose rules  touching  this  matter,  in  order  to  aid 
the  railroad  companies  to  perform  the  duty 
imppsed  by  the  Statute  to  provide  for  joint 
rates,  or  to  require  or  enforce  the  performance 
of  that  duty.  The  fact  that  the  transfer  of  cars 
from  one  company  to  another,  for  the  trans- 
portation of  property  over  more  than  one  rail- 
road, without  breaking  bulk,  has  been  prac- 
ticed so  long  as  to  be  recognized  as  ot  the 
course  of  business,  of  which  we  will  take  Judi- 
cial notice  {Peoria  d  P.  U,  i?.  Go.  v.  Chicago, 
B.  I.  d  P.  B.  Co,  109  111.  185),  is  a  complete 
answer  to  the  complaints  made  in  the  objec- 
tions under  consideration.  Surely,  a  course  of 
business  so  long  pursued,  and  so  extensively 
prevailing,  and  demanded  by  the  commerce  of 
this  country,  cannot,  when  recognized  and  re- 
quired by  statute,  become  so  objectionable  in 
principle,  so  oppressive  in  operation,  as  to  re- 
quire the  Statute  to  be  declared  unconstitution- 
al. A  railroad  company,  as  a  common  carrier, 
is  required  to  receive  and  transport  freight  of- 
fered to  it  for  transportation.  The  reasons 
upon  which  this  rule  is  founded  impose  upon 
it  the  obligation  to  haul  cars  of  ether  compa- 
nies brought  to  it  for  the  transportation  over 
its  own  road.  -Peoria  d  P.  U.  R.  Co.  v.  Chi- 
cago, R.  I.  d  P.  R,  Co.  supra. 

As  the  course  of  business  of  the  railroad  com- 
panies and  the  rules  of  law  require  them  to 
transport  the  cars  of  other  companies,  surely  a 
statute  prescribing  and  enforcing  the  duty  thus 
imposed  cannot  be  regarded  as  interfering 
with  the  constitutional  guaranties  for  the  pro- 
tection of  the  rights  and  property  of  such  com- 
panies. The  Statute  under  consideration  pro- 
vides that  freight  in  carload  quantities  may  be 
transferred,  instead  of  going  through  to  desti- 
nation without  change  uf  cars,  the  cost  of  un- 
loading being  paid  by  the  company  making  it. 
Acte  28d  Gen.  Assem.  chap.  17/  §  2.  This 
provision  is  intended  to  excuse  the  dutv  to 
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transfer  cars  upon  payment  of  costs  of  unload- 
ing, and  is  enacted  in  the  exercise  of  legislative 
authority,  to  regulate  the  performance  of  duty 
by  carriers,  ana  pTCscribe  reasonable  charges 
for  the  transportation  of  freight. 

8.  Counsel  for  plaintiff  maintain,  upon  many 
grounds,  that  the  Statutes  in  question  mre  in 
conflict  with  both  the  State  and  Federal  Con- 
stitutions. It  is  first  urged  that  they  impair 
the  obligation  of  the  contract  arising  under 
plaintiff's  charter.  It  has  been  held  by  the 
United  States  Supreme  Court  that  railroad  cor- 
porations are  "subject  to  legislative  control  as 
to  the  rates  of  fare  and  freight,  unless  protected 
by  their  charters."  Chieaao,  B.  d  Q.  R.  Co.  v. 
Iowa,  94  U.  S.  156,  24  L.  ed.  94.  This  doctrine 
is  recognized  by  this  court.  The  authority  of 
the  State  to  control  rates  of  freight  charges 
made  by  railroad  companies  is  not  restrlctedso 
that  it  cannot  be  exercised  in  fixing  the  rates 
to  be  charged  by  connecting  roads,  which  are 
called  in  the  Statute  "joint  through  rates." 
Joint  rates,  as  explained  heretofore  in  this 
opinion,  are  simply  the  sum  of  separate  rates 
of  the  respective  roads.  The  railroad  commis- 
sioners in  fixing  joint  rates,  under  authority  of 
the  State,  may  make  just  and  reasonable  oraers 
for  the  return  of  cars  and  for  compensation  for 
their  use,  or  for  hauling  them,  and  they  will 
consider  these  matters  in  fixing  the  separate 
rates  which  together  make  the  joint  rate.  The 
constitutional  objection  in  this  point  demands 
no  further  consideration. 

9.  It  is  urged  by  plaintiff's  counsel  that  the 
Statute  is  in  conflict  with  the  14th  Amendment 
of  the  Constitution  of  the  United  States,  "in 
that,  without  due  process  of  law,  and  without 
just  compensation,  it  takes  away  from  the  cor- 
porators funds  invested  by  them  upon  certain 
specified  trusts,  and  applies  these  funds  to  uses 
to  which  the  owners  never  consented."  We 
understand  this  objection,  in  effect,  to  be  this: 
That  by  the  Statute  plaintiff  or  its  stockholders 
are  deprived  of  property  without  due  process 
of  law.  The  power  of  the  State  is  exercised 
through  designated  officers,  the  railroad  com- 
missioners, by  proceedings  specially  provided 
to  enforce  the  authority  of  the  Slate.  They  are 
designated  by  the  Coae  special  proceedings,  in 
which  rights  may  be  established  and  remedies 
enforced,  and  are  pursued  in  many  cases. 
Code,  ^  2504.  Railroad  corporations  acquire 
lands  to  be  occupied  by  their  roads  by  special 
proceedings.  Surely,  the  same  character  of 
proceedings  may  be  invoked  to  enforce  the  per- 
formance l)v  them  of  lawfully  imposed  duty. 
The  proceedings  provide  for  notice  to  the  rail- 
road companies,  and  that  they  shall  be  heard 
in  regard  to  the  questions  of  joint  rates.  Acts 
28d  Gen.  Assem.  chap.  17,  §  4.  It  is  a  mistake 
to  suppose  that  "due  process  of  law"  is  found 
only  in  law  or  chancery  actions.  Special  pro- 
ceedings, applicable  to  specified  subject-matter, 
and  conformable  to  the  rules  requiring  notice 
and  the  acquisition  of  jurisdiction,  and  which 
affect  all  persons  alike,  whose  property  or  rights 
come  within  the  lawful  scope  of  the  proceed- 
ings, are  prosecuted  with  "due  process  of  law." 
6  Am.  &  Ene.  Encyclop.  Law,  title  Dve  P)'0€- 
ess  of  Late.  The  Statutes  are  designed  to  pre- 
vent railroad  corporations  from  charging  un- 
reasonable rates  for  the  transportation  of  prop- 
erty.   Surely,  it  cannot  be  claimed  that  they 
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are  deprived  of  property  and  property  rights 
by  restrictions  against  unreasonable  charges. 
In  this  connection  counsel  repeat  objections 
founded  upon  what  they  term  * 'enforced  con- 
tractual relations"  between  the  railroad  com- 
panies. We  have  shown  that  these  joint 
through  rates  are  often  a'greed  upon  by  the  rail 
road  companies.  They  determine,  in  the  com- 
mon course  of  business,  the  division  of  charges, 
and  where  and  to  whom  they  shall  be  paid. 
Under  the  Statute  in  question,  it  is  made  the 
duty  of  the  railroad  companies  to  establish 
joint  through  rates.  If  they  fail  to  perform 
the  duty,  the  railroad  commissioners  will  estab- 
lish the  rates  as  they  should  have  done,  and 
will  do  just  as  they  should  have  done  and  could 
have  done,— prescribe  as  to  the  time  and  place 
of  payment,  and  division  of  charts.  There 
will  be  no  more  diflSculty  in  obeying  the  re- 
quirements of  the  railroad  commission  than  in 
performing  their  own  agreements  for  joint 
through  rates,  entered  into  in  the  course  of 
their  business.  It  is  plain  that  the  rights  of 
plaintiff  will  not  be,invaded  under  this  Statute, 
and  it  will  suffer  no  oppression. 

10.  It  is  argued  that  the  Statutes  are  void 
for  the  reason  the  railroad  commissioners  are 
not  a  judicial  body,  and  ought  not  to  be  per- 
mitted to  fix  rates  which  shall  be  regarded  as 
prima  facie  reasonable.  The  question  of  the 
reasonableness  of  the  rates,  it  is  argued,  ought 
to  be  judicially  determined;  and  so  it  can  be  if 
the  action  of  the  commission  is  not  satisfactory 
to  the  Railroad  Company.  The  provision  of 
the  Statute  that  the  rates  fixed  by  the  commis- 
sioners shall  be  regarded  as  prima  facie  reason- 
able is  not  of  an  unusual  character,  and  was 
enacted  in  the  exercise  of  the  undoubted  power 
of  the  State  to  prescribe  rules  of  evidence  in 
all  proceedings  under  the  laws  of  the  State. 
The  law  presumes  the  acts  of  officers  of  the 
State  to  be  rightly  done,  and  gives  them  faith 
accordingly.  This  rule  is  not  unlike  the  pro- 
vision of  the  Statute  complained  of  by  plaintiff. 
The  courts  of  law  and  chancery  are  open  to 
the  railroad  corporations, for  proceedings  to  re- 
view the  acts  of  the  commissioners  in  fixing 
rates  of  charges. 

11.  It  is  urffed  that  the  Statutes  are  in  con- 
flict with  article  1,  §  8,  of  the  Constitution  of 
the  United  States,  in  that  it  is  an  attempt  to 
regulate  commerce  between  the  States.  The 
position  is  based  upon  these  allegeil  facts.  The 
plaintiff's  road,  in  its  route  between  Burlington 
and  Rock  Rapids,  passes  through  a  part  of 
Minnesota.  Trains  running  between  these 
cities  would  pass  through  another  State,  and 
therefore  counsel  conclude  shipments  between 
these  cities,  on  these  trains,  is  interstate  com- 
merce. We  need  not  determine  whether  traffic 
between  cities  of  the  same  State  in  merchandise, 
which,  pursuant  to  the  traffic,  is  transferred 
from  one  city  of  the  State  to  another,  by  a 
route  partly  in  another  State,  by  a  railway 
company  organized  under  the  laws  of  the  State, 
which  carries  the  merchandise  within  the  juris- 
diction of  the  other  State,  is  interstate  com- 
merce. See,  on  this  question.  Com,  v.  Lehigh 
Vailey  R,  Co.  (Pa.),  17  Atl.  Rep.  179,  and  StaU 
V.  Chicago,  St,  P.  A/,  ds  0.  A  Co,,  40  Minn. 
267,  recognizing  adverse  niles.  the  first  main- 
taining that  such  a  transaction  is  not  interstate 
commerce.  The  petition  does  not  allege  that 
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defendants  are  about  to  fix  joint  rates  between 
Burlington  and  Rock  Rapids.  If  it  be  not  law- 
ful for  them  to  do  so,  we  will  presume,  when 
called  on  to  act,  they  will  not  fix  such  a  joint 
through  rate.  We  would  not  annul  a  statute 
on  the  ground  of  a  fear  of  its  erroneous  execu- 
tion in  one  particular.  Upon  the  question  of 
law  presented  by  counsel  we  intimate  no  opin- 
ion. 

12.  Chapter  28,  Acts  22d  Gen.  Ajssem.,  pro- 
vides that,  when  recovery  is  had  for  its  viola- 
tion, attorney's  fees  are  adjudged  against  the 
defendant.  It  is  insisted  that  a  privilege  is 
here  granted  to  a  suitor  which  is  withheld  from 
other  citizens.  All  citizens  having  litigation 
of  the  character  indicated,  have  equal  rights  to 
recover  attorney's  fees.  The  Legislature  may 
prescribe  rules  permitting  reoovenr  of  double 
damages  or  attorney's  fees  in  one  class  of  cases, 
and  deny  it  in  all  others.  There  is  no  inequal- 
ity therein  forbidden  by  the  Constitution  and 
laws. 

18.  It  is  insisted  that  the  provision  imposes 
a  "penalty  for  exercising  the  right  of  defense." 
It  will  be  seen  that,  if  the  defense  is  established, 
there  can  be  no  penalty;  if  it  be  not,  it  will  be 
rightly  imposed. 

14.  It  is  urged  that  the  Statute  is  void  for 
uncertainty,  in  that  it  does  not  define  the  of- 
fense for  which  the  penalties  provided  mav  be 
im posed.  These  offenses  are  explicitly  defined 
in  chapter  2»,  Acts  22d  Gen.  Assem.  §§  11, 28. 
It  is  said  the  Statute  is  uncertain,  because 
it  does  not  prescribe  what  shall  constitute  a 
reasonable  rate.  It  declares  that  the  rate  fixed 
by  the  commission  shall  be  prima  facie  evi- 
dence that  it  is  reasonable.  But  it  permits  the 
accused  to  show  in  defense  that  it  is  not  rea- 
sonable. The  law  requires  reasonable  rates  to 
be  charged.  What  constitutes  such  rates  is  a 
question  of  fact  to  be  determined  under  the 
rules  of  the  law.  But  it  is  said  that  the  com- 
missioners' rate  would  not  secure  the  accused 
from  conviction  if  it  be  shown  that  the  charges 
fixed  by  the  commissioners  are  excessive, — 
greater  than  is  reasonable.  But  the  purpose  of 
the  provision  authorizing  the  commission  to  fix 
rates  is  to  determine  a  maximum  rate,  beyond 
which  the  railroad  company  may  not  charge. 
It  may  charge  the  rate  fixed,  but  no  more.  In 
prosecutions  to  recover  penalties  for  the  viola-  • 
tion  of  the  Statute,  the  State  is  precluded  from 
denying  that  the  commissioners'  rates  are  rea- 
sonable. 

15.  It  is  urged  that  the  fines  imposed  bv  the 
Statute  for  its  violation  are  excesnve,  and  for- 
bidden by  the  State  Constitution.  Art.  1,  g  17. 
The  fines  are  intended  to  enforce  obedience  to 
the  law  by  corporations  having  great  incomea 
and  controlling  vast  properties.  The  Legisla 
ture,  in  exercise  of  its  wisdom,  fixed  penalties 
which,  if  imposed  upon  individuals,  mieht  ap- 
pear excessive,  but  when  imposed  upon  the  cor- 
porations would  be  esteemed  no  greater  than  is 
necessary  to  enforce  obedience  to  the  Sutute. 
The  railroad  companies  have  a  ready  and  effi- 
cient way  of  avoiding  these  severe  penalties, 
namely,  by  obeying  truly  the  laws  of  the  State. 
If  they  do  this,  they  are  in  no  danger  of  the 
penalties;  if  they  do  not.  they  are  in  no  condi- 
tion to  complain  of  the  laws. 

16.  It  is  insisted  that  the  rates  established 
under  authority  conferred  by  chapter  17,  Acts 
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[  Qen.  Assem.,  are  absolute,  and,  upon  the 

BStioDs  of  their  Justice  and  reasonableness, 

floal  and  conclusive.    The  third  section 

lien  such  authority  upon  the  railroad  com- 

Mioners.    It  is  insisted  that  this  section  fails 

provide  that  the  rates  shall  be  only  prima 

ie  evidence  that  they  are  Just  and  reasonable. 

k  claimed  by  counsel  that  the  last  sentence 

inintelligible,— at  least  so  uncertain  as  to  be 

apable  of  construction.    It  may  be  assumed , 

the  purpose  of  the  argument,  that  this  posi- 

n  is  correct.    It  is  evident  that  this  section 

sot  wholly  in  the  language  used  in  its  enact- 

nt  by  the  Cteneral  Ammbly;  the  history  of 

)  law  supports  this  conclusion.    The  Act 

itaining   the  provision    is   amendatoiy  to 

ipter  2o,  Acts  22d  Gen.  Aaeem.,  and  confers 

ihority  to  fix  Joint  through  rates,  which  was 

t  done  in  the  prior  Statute.    That  Statute 

>vides  that  the  rates  fixed  bv  the  railroad 

nmissioners  shall  be  prima  facie  evidence  that 

;y  are  Just  and  reasonable.    The  amendatory 

itute  provides  that  in  making  Joint  rates,  and 

changing  and  revising  the  same,  the  railroad 

nmissioners  shall  be  governed,  as  nearly  as 

ly  be,  by  all  the  provisions  of  the  Act  to 

ilch  it  IS  amendatory,  and  that  the  punish - 

>nt8  and  penalties  provided  in  the  prior  Act 

ill  be  inflicted  for  the  violation  of  the  amend- 

»ry  Act    See  sections  1,6.    No  other  pun- 

iments  and  penalties  are  prescribed.    It  will 

observed  that  section  6,  in  express  langua^, 

[glares  that  the  punishments  and  penalties 

itemplated  by  the  Act  shall  be  inflicted  for 

Just  and  unreasonable  charges.    The  charges 

ed  by  the  railroad  commiraioners  are,  unaer 

i  Statute,  prima  facie  evidence  of  their  rea* 

lableness.    For  the  violation  of  the  law  in 

Birging  more  than  reasonable  Joint  rates,  as 

termined  by  law,  punishments  and  penalties 

i  alone  provided.    We  conclude  that,  accord- 

r  to  the  obvious  construction  of  the  two 

itutes,  read  together,  the  Joint  rates  are  not 

K)lute,  but  are  prima  facie  evidence  only  of 

iir  reasonableness   and   Justice.    The  con- 

uction  of  the  Statutes  we  have  adopted  gives 

effect;  that  insisted  upon  by  plaintiff  would 

'eat  it.     We  are  required,  unaer  the  familiar 

es  of  the  law,  the  Statute  being  susceptible 

conflicting  and  doubtful  construction,  to 

>pt  that  one  which  supports  the  Statute  in 

its  parts,  and  if  the  Statute  in  some  of  its 

> visions  be  so  indefinite,  uncertain  or  unin- 

ligible  as  to  be  incapable  of  enforcement,  or 

void  because  of  conflict  with  the  Constitu- 

Q,  or  for  any  other  reason,  we  must  sustain 

I  Statute  in  all  its  parts  which  are  not  sub- 

t  to  such  objections. 

7.  Another  familiar  rule  of  the  law  re- 
ires  courts  to  uphold  statutes  unless  they  are 
plainly  and  palpably  in  conflict  with  the 
nstitutlon  as  to  leave  no  doubt  or  hesitation 
he  Judicial  mind  of  their  invalidity,    fitew- 

V.  Polk  County  Suprs.  80  Iowa,  9;  Central 
9a  B.  Co.  V.  Wright  County  Suprs,  67  Iowa, 
>;  Qaiei  v.  Brooks,  59  Iowa,  510;  Morrison 
Springer,  15  Iowa,  805.  It  cannot  be  fairly 
imed  that  the  Statutes  in  question  are  plain- 
ftnd  without  a  doubt  unconstitutional. 

8.  Counsel  for  plaintiff  insist  that  the 
ler  of  the  district  court  in  overruling  the 
tion  to  dissolve  the  injunction,  must  be  af- 
ned  op  this  ground :  The  motion  to  dissolve 
L.R.  A. 


admits  the  allegations  of  the  petition.  It  is 
claimed  one  of  these  allegations  is  '*that  joint 
rates,  as  contemplated  by  the  Statute,  would  so 
reduce  plaintiff's  income  as  to  render  its  busi- 
ness unremunerative. "  It  is  insisted  that,  upon 
this  admission,  it  must  be  held  that  the  Statutes 
in  question  would  have  the  effect  to  deprive 
plaintiff  of  its  property.  Without  inquiry 
whether  the  effect  of  the  Statute  upon  plain- 
tiff's business,  as  claimed,  would  be  ground 
of  holding  it  invalid,  and  en Joinineits  enforce- 
ment, we  think  the  loss  of  plaintiff's  property 
is  not  shown  in  plaintiff's  petition.    The  lan- 

Siage  of  the  petition  upon  which  counsel  base 
e  position  under  consideration  is  this :  '  'That 
by  said  Acts  your  petitioner  is  denied  the  right 
and  liberty  of  contracting  with  reference  to  its 
business,  and  therefore  is  its  property  taken 
from  it  without  consent,  and  it  is  compelled  to 
enter  into  involuntary,  unreasonable  and  un- 
profltahle  contracts  with  other  railroad  compa- 
nies, at  the  instance  of  third  parties,  compel- 
ling the  operation  of  its  road  at  a  loss."  What 
is  averred  here  as  to  the  deprivation  of  proper- 
ty, and  the  future  operations  of  the  road  at  a 
loss,  are  mere  conclusions  as  to  supposed  effects. 
It  does  not  amount  to  an  allegation  of  facts. 
It  is  the  mere  statement  of  a  conclusion  that  the 
road  would  be  operated  at  a  loss  because  plain- 
tiff would  be  compelled  by  the  Statute  to  enter 
into  involuntary,  unreasonable  and  unprofita- 
ble contracts.  The  allegation  in  question  is  in- 
deed a  conclusion  based  upon  another  conclu- 
sion as  to  the  supposed  operations  of  the  Statute. 

19.  It  is  also  insistea  that,  as  the  diss^)lving 
of  an  injunction  is  a  matter  resting  largely  in 
the  discretion  of  the  court,  the  refusal  of  the 
court  below  will  net  be  disturbed  unless  it  ap- 
pears such  discretion  has  been  abused.  But 
this  rule  does  not  apply  to  cases  involving 
questions  of  law  arising  upon  the  face  of  the 
petition  itself.  If  it  appear  upon  the  face  of 
the  pleadings  that,  as  a  matter  of  law,  the  in- 
junction ou^ht  not  to  have  been  granted,  it 
will  be  dissolved.  Surely,  the  operations  of  a 
Statute  of  a  State  will  not  be  suspended  by  in- 
junction for  conflict  with  the  Constitution,  un- 
der this  doctrine  of  discretion,  when  the  peti- 
tion therefor,  upon  its  face,  shows  that  it  is 
constitutional,  or  that  it  is  not  clearly  and 
without  doubt  unconstitutional.  The  failure 
to  dissolve  the  injunction,  upon  proper  motion, 
was  not  done  in  the  exercise  of  judicial  discre- 
tion. The  enforcement  and  obedience  to  the 
rules  of  law  are  not  left  to  the  discretion  of  the 
court. 

20.  The  views  Just  expressed,  and  the  rules 
upon  which  they  are  based,  dispose  of  another 
position  of  counsel,  namely,  that  the  injunc- 
tion will  not  be  dissolved  on  motion,  because 
the  facts  alleged  in  the  petition  are  not  denied 
by  answer,  and  that  the  relief  sought  will  not 
be  effectual  if  the  injunction  be  not  maintained. 
But  there  are  no  issues  of  fact  raised  by  this 
motion, — they  are  all  of  law.  The  issues  in- 
volve  the  validity  of  the  Statutes  in  question. 
If  they  be  held  valid,  no  facts  are  alleged  in  the 
petition  which  will  defeat  them. 

21.  Much  is  said  in  argument  attacking  the 
Justice  and  policy  of  the  Statutes.  With  these 
things  we  have  nothing  to  do.  They  are  for 
the  consideration  of  the  legislative  department 
of  the  government  alone. 
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These  views  dispose  of  all  questions  arising 
in  the  case,  and  lead  us  to  the  conclusion  that 
the  judgment  of  the  District  Court  ought  to  he 
reversed, 

Rothroek,'e/.,  dissenting: 

It  appears  to  me  that  the  foregoing  opinion 
is  unsound  in  its  reasoning,  and  wroD?  in  its 
conclusions,  upon  two  questions  inyolved  in 
the  record  in  the  case.  These  questions  involve 
the  validity  of  certain  provisions  found  in 
chapter  17,  Laws  2dd  GJen.  Assem.  I  believe 
that  parts  of  that  Act  are  plainly  invalid,  and 
ought  not  to  be  upheld  by  this  court;  and  it  is 
proper  to  say  here  that  the  question  as  to  the 
power  of  the  Legislature  to  authorize  the  rail- 
road commissioners  to  establish  and  promul- 
gate joint  rates  for  the  transportation  of  freight 
over  connecting  lines  of  railroads  is  not  neces- 
sary to  be  determined  in  this  case.  The  ques- 
tion is.  Does  the  said  Act,  by  reason  of  its 
plain  language,  violate  the  Constitution  of  the 
United  States  and  of  this  State,  in  so  far  as  it 
compels  a  common  carrier  to  perform  service 
without  compensation,  or  to  surrender  its  prop- 
erty to  another  carrier,  and  thus  deprive  it  of  its 
properly,  wi  thout  due  process  of  law  ?  The  first 
question  arises  upon  the  second  section  of  the 
Act.  It  is  therein  provided  that  ''carload  lots 
shall  be  transferred  without  unloading  from 
the  cars  in  which  such  shipments  were  first 
made,  unless  such  unloading  in  other  cars  shall 
be  done  without  charge  therefor  to  the  shipper 
or  receiver  of  such  carload  lots,  and  such  trans- 
fer be  made  without  unreasonable  delay/' 
This  provision  of  the  law  is  absolute.  It 
seeks  to  compel  the  initial  carrier  to  deliver  its 
loaded  cars  to  the  connecting  carrier  without 
any  rule  or  regulation  for  its  retiun,  and  with- 
out its  consent,  or  to  unload  the  contents  of 
the  car  into  other  cars  without  compensation. 
It  is  apparent  that  the  initial  carrier  is  com- 
pelled by  the  Act  to  name  to  the  shipper  a 
joint  through  rate  over  all  the  lines  of  road 
which  the  shipper  may  designate.  The  law 
attempts  to  compel  the  initial  carrier,  if  the 
freisrht  be  paid  iu  advance,  to  account  to  all 
other  carriers  for  their  proportion  of  the  i 
charges,  or,  if  the  freight  be  paid  to  the  last 
carrier,  it  becomes  the  agent  or  collector  for  I 
all  the  others.  This  enforces  contractual  rela- 1 
tions  against  the  will  of  the  parties,  and  it  is  ! 
no  answer  to  say  that  it  is  not  in  the  nature  of  ' 
a  contract,  but  that  it  is  a  rule  or  regulation 
prescribed  by  law.  It  partakes  of  the  nature 
of  a  contract,  by  whatever  name  it  may  be 
called;  and  the  fact  that  carriers  over  connect- 


ing lines  do,  by  contract,  make  through  ship- 
ments, is  no  reason  why  they  should  not  be  ^ 
lowed  to  make  their  own  contracts,  at  least  so 
far  as  to  protect  themselves  in  the  collection  of 
their  freight  charges,  and  in  the  control  of 
their  cars.  They  should  have  this  power,  or 
the  law  should  provide  for  such  regulations  aa 
would  protect  them  in  their  undoubted  rights. 
The  second  question  is  whether,  by  the  Act 
under  consideration,  the  joint  rates  fixed  by 
the  commissioners  are  to  be  regarded  as  abso- 
lute. The  last  part  of  section  8  of  the  Act  is 
unintelligible.  What  is  intended  thereby  can- 
not be  determined  without  the  interpolation  of 
words,  so  as  to  give  meaning  to  that  which  is 
absolutely  unmeaning.  I  am  not  aware  that 
any  court  has  ever,  under  the  guise  of  con- 
struction, entered  upon  the  field  of  legislation 
to  the  extent  required  to  hold  that  the  Act  pro- 
vides that  the  schedule  of  rates  shall  be  prima 
facie  evidence  that  the  same  are  reasonable 
and  just;  and  the  attempt  to  find  ground  upon 
which  to  hold  the  Act  valid,  by  reference  to- 
the  Act  of  which  it  purported  to  be  amenda- 
tory, it  seems  to  me  is  equally  unwarranted. 
Without  elaborating  these  questions,  I  con- 
clude that  no  court  ou^ht  to  be  called  upon  to 
uphold  an  Act  like  this,  which  attempts  to 
control  the  most  important  rights  without  the 
semblance  of  an  effort  to  protect  the  parties, 
affected  thereby.  In  addition  to  the  failure  to 
make  the  third  section  intelligible,  the  second 
section  requires  that,  if  the  initial  carrier  does 
not  deem  it  prudent  to  deliver  its  car  to  the 
connecting  line  for  any  reason,  such  as  that 
the  car  is  required  to  transact  its  own  business, 
or  that  it  may  have  to  institute  legal  proceed- 
ings to  procure  its  return,  the  contents  shall 
be  unloaded  '*in  other  cars"  without  unreason- 
able delay.  It  is  to  be  supposed  that  thi:» 
means  other  cars,  the  property  of  the  connect- 
ing line.  It  cannot  discharge  its  obligation  by 
unloading  in  a  warehouse,  if  the  connecting 
carrier  neglects  to  furnish  other  cars.  It  ap- 
pears to  me  that  it  will  be  time  enough  to  au- 
thorize the  establishment  of  through  rates 
when  a  law  shall  be  passed  making  provision 
for  the  protection  oi  the  rights  of  property 
which  are  everywhere  and  at  all  times  regarded 
as  sacred,  and  of  which  the  owner  cannot  be 
deprived,  even  by  legislative  authority, without 
due  process  of  law.  In  mv  opinion,  the  order 
and  judgment  of  the  district  court  should  bp 
afiSrmed. 

RobinBon, «/.,  concurs  in  the  dissent. 


MICHIGAN    SUPREME    COURT. 


James  W.  TUFTS,  Appi,, 

r. 

Epaphroditus  R.  D'ARCAMBAL. 

( Mich ) 

On  a  Bale  reBervln^  title  until  all  pay- 
ments are  madet  retaking  possession  under 


express  provision  of  the  contract  for  default  in 
payment  of  installments  does  not  rescind  the 
contract  or  excuse  performance  by  the  pur- 
chaser, or  entitle  him  to  a  return^  either  of  the 
installments  ^Iready  paid  or  of  his  unpaid  pur- 
chase-money notes. 

(April  21, 1891.) 


Note.— SaZc    of  imsonal  protxirty 
plan. 
Contracts  for  the  sale  ol  personal  property  to  be 
V2  L.  R.  A. 


fin  ImtaUmait  |  paid  for  periodically  in  suras  as  rent,  the  property 
to  pass  to  the  purchaser  on  payment  of  the  last  In- 
stallment^ have  uniformly  been  held  to  l)e  sales^ 
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ERROR  to  the  Circuit  Court  for  Kalamazoo 
CouDtv  to  review  a  judgmeot  allowiog  the 
amount  of  defendaDt's  counterclaim  in  an  ac- 
tion brought  to  recover  possession  of  a  soda- 
water  apparatus.     Reversed. 

The  racts  are  stated  in  the  opinion. 

Mtwrs,  Osborn  ds  MUIb*  for  appellant: 

It  was  not  necessary  that  the  outstanding 
notes  should  be  tendered  back  and  defendant 
be  put  in  $tatu  quo  before  the  right  to  retake 
possession  might  be  exercised,  for  such  a  course 
will  not  leave  the  plaintiff  in  statu  quo. 

Fleck  v.  Warner,  25  Kan.  492. 

Mmrs.  Irish  4k  Knappen,  for  appellee: 

Defendant  claimed  a  monev  ludgment  in  his 
favor,  according  to  the  well-known  rule  in 
Michigan  where  payments  have  been  made  on 
such  contracts. 

PresUm  v.  Wiitney,  28  Mich.  2«0;  Johnston 
V.  Whittemore,  27  Mich.  468;  Sew  Home  Sew- 
ing Mach.  Co.  V.  Bothane,  70  Mich.  448. 

The  notes  should  have  been  tendered  back 
in  order  to  place  the  defendant  in  statu  quo, 
as  plaintiff  could  not  take  back  the  fountain 
without  rescinding  the  contract,  and  he  could 
not  rescind  the  contract  and  siill  hold  the 
notes  against  the  defendant. 


Johnston  v.  Whittemore,  27  3illch.  468;  Qid- 
dey  V.  Altman,  Id.  206;  Von  Baalen  v.  Dean, 
Id.  108. 

McGrath,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  replevin.  In  March, 
1888,  plaintiff's  agent  took  of  defendant  an 
order  for  certain  soda-water  apparatus  replev- 
ined  herein, which  order  was  as  follows: 

"Kalamazoo,  3Iich.,  March  7,  1888. 

''James  W.  Tufts,  Boston  Mass. :  Forward 
the  following  described  soda-water  apparatus, 
and  on  receipt  of  bill  of  lading  I  will  honor  sight 

draft  for  $ ,    The  balance  I  promise  to  pay 

I  in  monthly  sums,  as  follows:  May  10,  $25,  and 
I  $25  per  month,  with  interest  at  4  percent  from 
date  of  shipment  with  each  payment;  and  for 
such  balance  and  interest  will  execute  and  deliv- 
er contract  notes  of  like  tenor  and  form  as  the 
one  printed  on  the  back  of  this  order,and  matur- 
ing as  above  set  forth.  The  delivery  of  said  ap- 
paratus," etc.,  to  be  conditioned  upon  compli- 
ance with  the  above  terms  and  conditions,  and 
said  apparatus  to  remain  the  property  of  Jamea 
W.  Tufts  till  paid  for.  [Then  follows  a  descrip- 
tion of  apparatus.]        ^'£.  R.  D' Arcambal. ' * 


and  not  lenses.  Murch  v.  Wright.  46  XU.  487:  Lucas 
V.  Campbell,  88  III.  447;  Greer  v.  Churoh,  18  Bush, 
480:  Prloe  v.  McCalllster,  8  GraDt,  Cas.  348;  Singer 
Mfg.  Co.  V.  Cole,  4  Lea,  489;  Cole  v.  Berry,  42  N.  J. 
L.  808;  Domestic  S.  Mach.  Co.  v.  Anderson,  23  Minn. 
57;  Hegter  v.  Eddy,  53  Cal.  S07;  Singer  Mach.  Co. 
V,  Holoomb,  40  Iowa.  33;  Meyer  v.  Western  Car  Co. 
IQg  U.  8. 1,  26  L.  ed.  fiO;  Herryford  v.  Davis,  102  U.  S- 
285, 26  L.  ed.  160.  See  Stadtf eld  v.  Huntsman,  92  Pa  • 
58. 

In  determining  the  real  character  of  a  contract 
courts  will  always  look  to  its  purpose,  rather  than 
to  the  name  given  to  it  by  the  parties.  Hervey  v. 
Rhode  Island  L.  Works,  98  U.  S.  664,  28  L.  ed.  1008. 

But  where  the  contract  contains  an  express 
stipulation  that  the  title  shall  not  paw  until  the 
last  payment,  the  transaction  is  held  to  be  a  condi- 
tional sale,  and  the  condition  a  precedent.  Tiede- 
man.  Sales,  S  9,  citing  Sargent  v.  GUe,  8  N.  H.  325; 
Kohler  v.  Hayes,  41  Cal.  466;  Singer  Mfg.  Co. 
V.  Graham,  8  Or.  17;  Crist  v.  Kleber,  79  Pa.  280; 
Enlow  V.  Klein,  Id.  488;  Goodell  v.  Fairbrother; 
12  R.  I.  283;  Carpenter  v.  Scott,  18  R.  I.  474;  Hine 
v.  Roberts,  48  Conn.  267;  Loomls  v.  Bragg,  50 
Conn.  228;  Whitoomb  v.  Woodworth,  54  Vt.  644;  Col- 
lender  Co.  v.  Marshall,  57  Vt.  232.  Gibbons  v.  Luke, 
37  Hun,  577;  Appleton  v.  Norwalk  Library  Corp.  3 
New  Eng.  Rep.  644, 58  Conn.  4. 

Late  decisions  of  varinus  e^mrts. 

In  the  absence  of  fraud  a  conditional  sale  is  valid 
against  third  persons,  as  well  as  against  the  parties, 
and  tbe  bailee  of  personal  property  on  a  condi- 
tional sale  cannot  convey  the  title  or  subject  It  to 
execution  for  his  own  debts,  until  the  condition 
of  the  sale  has  been  performed.  Harkness  v.  Rus- 
sell, 118  U.  S.  668, 30  L.  ed.  285. 

Where  the  buyer  of  gomls  is  by  the  contract 
bound  to  do  any-thing  as  a  consideration,  either 
precMJdent  or  concurrent,  on  which  the  passing  of 
the  proi>erty  depends,  the  property  wiU  not  puss 
until  the  condition  be  fulfilled.  Beardsley  v. 
BearOsiey,  138  U.  8.  282,  34  L.  ed.  9"^.  See  Elgee 
Cotton  Cases,  89  U.  S.  22  WaU.  180. 188,  22  L.  ed.  863, 
868. 

WTiere  plaintiff  agreed  to  sell  a  set  of  books  to  de- 
fendant for  a  specified  sum  to  be  paid  in  install- 
ments, the  title  not  to  pass  until  that  sum  was  paid, 
an  offer  to  return  the  books  was  no  defense  to  an 
12  L.  R.  A. 


action  for  the  unpaid  installments.  Appleton  v. 
Norwalk  Library  Corp.  8  New  Eng.  Rep.  644,  68 
Conn.  4. 

In  the  absence  of  fraud,  aor  agreement  for  a  con- 
ditional sale  is  good  and  valid  as  against  third  per- 
sons and  as  to  the  parties  to  tbe  transaction,  not- 
withstanding the  fact  that  tbe  delivery  is  accom* 
panied  by  a  permission  to  sell.  Wheeler  v.  New 
Haven  Wire  Co.  5  L.  R.  A.  800,  57  Conn.  852. 

The  delivery  of  a  piano,  taking  therefor  the 
notes  of  the  lessee  so  called,  **  for  value  received 
for  the  rent,"  the  lessors  to  retain  title  until  pay- 
ment of  all  notes,  on  payment  of  which  notes 
"given  for  the  utte  of  this  piano  "title  to  pass  to 
the  lessee,  but  in  default  of  payment  the  piano  to 
be  returned.— is  not  a  lease,  but  a  conditional  sale. 
Hays  V.  Jordan,  9  L.  R.  A.  378,  and  note,  85  Ga.  741. 

Under  Ga.  Code,  9  1965,  the  written  contract  of  a 
conditional  sale  must  be  recorded  in  the  county 
where  the  vendee  resides.  Cohen  v.  Chandler,  TV 
Ga.427. 

Where  the  contract  is  not  recorded  the  claim  of 
the  vendor  is  postponed  to  that  of  a  landlord,  who» 
without  notice  of  the  reservation  of  title,  gives 
credit  to  the  purchaser  for  rent  on  the  faith  of  the 
goods.    Gartrell  v.  Clay,  81  Ga.  327. 

A  statute  which  makes  it  unlawful  for  one  who 
sells  property  to  be  paid  for  in  installments  to  re- 
take possession  of  it  without  tendering  or  refund- 
ing to  the  purchaser  the  sum  paid  by  him,  after 
deducting  a  reasonable  amr)uiTt  for  the  use  of  the 
property,  is  not  invalid  on  the  ground  that  the 
amount  of  such  compensation  is  uncertain  and  no 
method  is  provided  for  determining  it.  Weil  v. 
State,  46  Ohio  St.  450. 

A  receipt  for  a  note  saying.  '*  Said  note  is  given 
me  for  the  purchase  of  379^  shares  of  stock  now 
held  by  me,  and  to  he  delivered  upon  payment  of 
his  note  to  said  D,"  is  a  conditional  sale.  Davison 
V.  Davis.  125  U.  S.  90, 31  L.  ed.  6a5. 

An  action  cannot  be  maintained  against  the  pur- 
chaser in  a  conditional  sale  of  pergonal  property 
<m  a  note  given  for  the  imrchase  price,  after  the 
property,  which  was  the  expressed  consldemtlon 
for  the  instrument,  has  been  taken  from  him  by 
the  vendor.  C.  Aultraan  &  Co.  v.  OL««m,43  Minn.  409; 
Minneapolis  Harvester  Works  v.  Hally,  27  Minn. 
495.  See  note  to  Hineman  v.  Matthews  (Pa.)  10  L. 
R.  A.233. 
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Apr., 


On  the  back  of  which  appears  the  foUowlDg: 
'I .   188—.  For  value  received 


after  date, 
of  James  W. 
terest . 


promise  to  pay  to  the  order 

Tufts  dollars,  with    in- 

The  consideration  of  this  and 
other  notes  is  the  following  described  soda- 
water  apparatus, ,  which have  re- 
ceived of  said  James  W.  Tufts.    Nevertheless  it 

is  understood  and  agreed  by  and  betweeu 

and  the  said  James  W.  Tufts  that  the  title  to 
the  above-mentioned  property  does  not  pass  to 

,  and  that  until  all  saicf  notes  are  paid  the 

title  to  the  aforesaid  property  shall  remain  in  the 
said  James  W.  Tufts,  who  shall  have  the  right, 
in  case  of  nonpayment  at  maturity  of  either  of 
said  notes,  without  process  of  law,  to  enter  and 
retake,  and  ma^  enter  and  retake,  immediate 
possession  of  said  proper^,  wherever  it  may  be, 

and  remove  the  same.    Payable  at  the 

Bank.    .    Due ." 

The  apparatus  was  shipped  to  and  accepted  by 
defendant  It  was  agreed  between  the  parties 
that  defendant  should  ship  to  and  that  the  plain- 
tiff should  receive,  to  apply  upon  the  purchase 
price  of  the  apparatus,  a  second-hand  Puffer 
soda-water  fountain,  for  which  he  was  to  be 
allowed  $500  upon  the  purchase  price  of  the 
new  fountain,  and  that  for  the  balance  of  $1,100 
he  should  give  his  notes  similar  in  form  to  that 
upon  the  rack  of  said  order;  that  on  the  21st 
of  March,  1888,  the  defendant  executed  at 
Kalamazoo  and  forwarded  to  the  plaintiff  44 
notes,  for  $25  each,  due  at  the  rate  of  $25  per 
month,  all  being  in  form  as  follows: 

''$25.00.    Kalamazoo,  Mich.,  Mch.  21, 1888. 

*  'For  value  received, November  10,1888,  after 
date,  I  promise  to  pay  to  the  order  of  James 
W.  Tufts,  twenty-flve  dollars,  with  interest  4 
pel*  cent.  The  consideration  of  this  and  other 
notes  is  thefoUowine  described  soda-water  ap- 
paratus: One  24-10  R,  Form  and  fancy  Siberian 
Missouri,  No.  087,  with  water  attached.  Three 
10-gal.  seamless  cop.  founts,  which  I  have  re- 
ceived of  said  James  W.  Tufts.  Nevertheless, 
it  is  understood  by  and  between  me  and  the 
said  James  W.  Tufts  that  the  Utle  to  the  above- 
mentioned  property  does  not  pass  to  me,  and 
that  imtil  all  said  notes  are  paid  the  title  to  the 
aforesaid  property  shall  remain  in  the  said 
James  W.  Tufts,  who  shall  have  the  rij^ht,  in 
case  of  nonpayment  at  maturity  of  either  of 
said  notes,  without  process  of  law,  to  enter  and 
retake,  and  may  enter  and  retake,  immediate 
possession  of  the  said  property,  wherever  it 
may  be,  and  remove  the  same.  Payable  at 
First  Nat'l  Bank,  Kalamazoo.  Mich.,  151  So. 
Burdick  St.  E.  R.  D'Arcambal.  Due  Nov.  10, 
1888." 

The  old  apparatus  was  shipped  to  plaintiff, 
and  credited  as  agreed.  Ten  of  the  notes  were 
afterwards  paid .  Nine  others  had  become  due, 
and  were  unpaid,  and,  after  demand  made, 
plaintiff  took  out  his  writ  of  replevin,  and  ob- 
tained possession  of  the  property.  All  of  the 
unpaid  notes  were  in  |K)sse8sion  of  plaintiff, 
ana  were  not  tendered  back  to  defendant  be- 
fore the  commencement  of  suit.  The  defend- 
ant, under  objection  and  exception,  introduced 
evidence  tending  to  establish  the  condition 
and  value  of  the  apparatus  replevied  by  the 


ing  to  show  the  amount  of  such  depreciation, 
and  the  rental  value  of  such  apparatus  for  the 
time  it  was  used  bv  defendant.  Counsel  for 
plaintiff  rec^uested  the  court  to  charge  the  jury 
that  the  plaintiff  was  entitled  to  a  verdict,  and 
that  the  defendant  had  no  lien  upon  the  prop- 
erty in  controversy,  and  was  not  entitled  to  any 
allowance  or  verdict  on  account  of  the  money 
paid  by  him  towards  the  purchase  price  of  the 
property  over  and  above  the  depreciadon  of  it, 
and  a  fair  rental  for  its  use  during  the  time  it 
was  in  defendant's  possession,  or  on  account  of 
the  Puffer  soda-water  fountain  received  by 
plaintiff  from  him.  The  court  declined  to 
charge  the  jury  as  so  requested,  and  to  such 
refusal  counsel  for  plaintiff  excepted;  and 
thereupon  the  court,  at  the  request  of  the  de- 
fendant, instructed  the  Jury  that  defendant  had 
a  lien  upon  the  property,  and  was  entitled  to 
recover  as  against  the  plaintiff  such  a  sum  as 
they  found  from  the  evidence  would  be  just 
between  the  parties,  after  deducting  a  fair 
amount  for  the  rental  value  of  the  property 
during  the  time  that  it  was  in  the  possession 
of  the  defendant,  and  for  any  depreciation  in 
value  it  had  sustained  during  that  period;  to 
which  instruction  and  nding  plaintiff  by  his 
counsel  excepted.  The  Jury  rendered  the  fol- 
lowing verdict:  '  'That  the*  said  defefidant  did 
unlawfully  detain  the  goods  and  chattels  men- 
tioned in  manner  and  form  as  the  said  plaintiff 
has  in  his  declaration  in  this  cause  complained 
against  him,  and  that  they  assess  the  damages 
of  the  said  plaintiff  by  reason  thereof  at  Uie 
sum  of  six  cents.  And  they  further  find  that 
the  said  defendant  has  a  Hen  upon  or  special 
property  in  said  ffoods  and  chattels  to  the 
amount  of  two  hundred  and  fifty  dollars 
($250). "  Upon  this  verdict  the  following  judg- 
ment was  entered:  "The  lury  by  whom  the 
issue  in  this  cause  was  tried,  having  found  by 
their  verdict  that  the  said  defendant  did  unlaw- 
fully detain  the  goods  and  chattels  in  said 
glaintiff's  declaration,  as  herein  alleged,  and 
aving  assessed  the  damages  of  plaintiff  by 
reason  of  the  unlawful  detention  of  said  goods 
and  chattels  at  the  sum  of  six  cents  over  and 
above  the  costs  and  charges  by  him  about  the 
suit  in  this-  behalf  expended,  and  the  said 
Jurors  having  further  found  that  said  de- 
fendant hath  a  lien  upon  or  special  propertv  in 
said  goods  and  chattels  to  the  amount  of  $250, 
and  18  not  the  general  owner  thereof,  but  that 
said  plaintiff  is  the  general  owner  of  the  said 
goods  and  chattels,  subject  to  the  lien  afore- 
said of  said  defendant:  Therefore  it  is  further 
considered  that  said  defendant  do  recover 
against  the  said  plaintiff  the  said  sum  of  two 
hundred  and  fifty  dollars,  being  the  amount  of 
his  special  property  in  said  goods  and  chattels 
so  by  the  Jurors  in  form  aforesaid  found,  and 
that  said  defendant  have  execution  thereof; 
and  it  is  further  considered  that  the  said  plain- 
tiff do  recover  against  the  said  defendant  his 
costs  and  charges  by  him  about  his  suit  in  this 
behalf  expend^  to  be  taxed,  and  that  he  have 
execution  thereof." 

Plaintiff  appeals,  alleging  the  following  er- 
rors: ** First.  The  court  erred  in  allowing  the 
defendant  to  introduce  evidence  tending  to 
establish  the  condition  and  value  of  the  ap- 


plaintiff  of  defendant  at  the  time  thereof,  and 

tending  to  prove  that  it  had  not  substantiallv  I  paratus  replevied  by  the  plaintiff  from  the  d'e- 

depreciated  in  value;  and  also  testimony  tend- 1  fendant  at  the  time  thereof,  and  tending  to 
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prore  that  it  had  not  sabetantially  depreciated 
ID  value,  and  also  in  permitting  the  defendant 
to  iutroduce  evidence   tending  to  show  the 
amount  of  such  depreciation,  and  the  rental 
value  of  such  an  apparatus  for  the  time  it  was 
used  by  the   defendant,   and   in    overruling 
the  objections  thereto  made  in  behalf  of  the 
plaintiff.    Second.  The  court  erred  in  refusing 
to  instruct  the  jury  that  the  plaintiff  was  en- 
titled to  a  verdict/and  that  the  defendant  had 
no  lien  upon  the  property  in  controversy,  and 
was  not  entitled  to  any  aUowance  or  verdict  on 
account  of  the  money  paid  by  him  towards  the 
purchase  price  of  the  property  over  and  above 
the  depreciation  of  it,  and  a  fair  rental  for  its 
use  during  the  time  it  was  in  defendant's  pos- 
session, or  on  account  of  the  Puffer  soda- water 
fountain  received  b^  plaintiff  from  him.  Third. 
The  court  erred  in  instructing  the  jury  that  the 
defendant  had  a  lien  upon  the  property,  and 
was  entitled  to  recover  as  against  the  plaintiff 
such  a  sum  as  they  found  from  the  evidence 
would  l)e  just  between  the  parties,  after  deduct- 
ing a  fair  amount  for  the  rental  value  of  the 
property  during  the  time  that  it  was  in  the 
possession  of  the  defendant,  and  for  any  de- 
preciation in  value  it  had  sustained  during  that 
period.     Fourth.  The  court  erred  in  rendering 
the  judgment  entered  in  said  cause,  in  manner 
and  form  as  it  was  rendered  and  entered  there- 
in." 

It  will  be  observed  that  the  contract  here 
does  not  provide  for  a  rescission  thereof  before 
plaintiff  should  have  the  right  to  reduce  the 
property  to  his  possession,  nor  does  it  provide 


that  the  taking  of  possession  should  rescind  the 
contract  or  work  a  forfeiture  of  the  amount  paid 
upon  the  apparatus,  but  the  plaintiff  treats  the 
contract  as  still  existing  and  executory.  The 
contract  provides  expressly  that  the  title  to  the 
property  shall  continue  to  remain  in  plaintiff 
until  the  apparatus  is  paid  for,  and  that,  in  case 
of  the  nonpayment  of  either  of  the  notes  at  ma- 
turity, the  plaintiff  should  have  the  right  to 
take  possession  of  the  property;  but  it  contains 
no  provision  that  such  act  shall  operate  as  a  re- 
scission of  the  contract,  or  a  forfeiture  of  the 
payments  thereon.  The  red  uction  of  the  prop- 
erty to  possession  by  plaintiff  does  not  excuse 
performance  by  defendant,  as  defendant  has 
the  right,  upon  payment  of  the  amount  due,  to 
a  return  of  the  property.  Plaintiff  had  the 
right,  under  the  express  conditions  of  the  con- 
tract, to  secure  himself  by  taking  possession, 
and  the  exercise  of  this  right  under  the  con- 
tract did  not  entitle  the  defendant  to  rescind 
the  contract,  or  to  a  recovery  of  the  amount 
paid,  or  to  a  delivery  to  him  of  the  unpaid 
notes;  neither  did  it  give  him  any  lien  upon 
the  property  for  the  amount  paid  by  him.  The 
court  erred,  therefore,  in  refusing  to  direct  a 
verdict  for  plaintiff,  and  in  instructing  the  jury 
that  defendant  had  a  lien  upon  the  property 
for  any  amount. 

Plaintiff  was  entitled  to  judgment,  and  to  his 
damages  for  the  unlawful  detention  of  his  prop- 
erty as  fixed  by  the  Jury,  and  to  that  ext&nt  the 
judgment  below  is  ajfirmed  and  reversed  ae  to  the 
residve,  with  costs  of  both  courts  to  plaintiff. 

The  other  Justices  concurred. 


GEORGIA  SUPREME.  COURT. 


BENNETT,  Plff.  in  Err., 

STATE  OP  GEORGIA. 

(....Ga.....)  , 

1*  Allowlnir  the  St&te's  oounael  to  aiv 
g^iie  before  the  Jury  after  objeotlon  by  the 
prise  ner^s  oounsel  that  the  defendant's  character 
j8  bad  because  he  had  a  right  to  prove  his  good 
character  and  has  not  done  so,  la  an  error  which 
will  require  a  reversal  of  a  conviction. 

2.  Improper  arg^ument  by  defbndant'B 
couneel  by  making  statements  outside  the  evi- 
dence as  to  his  client's  good  character  will  not 
Justify  the  State's  counsel  in  arguing,  against 
defendant's  objection,  that  his  failure  to  offer 
proof  of  good  character  raises  an  inference  that 
hia  character  was  not  good. 


(December  28, 1880.) 

ERROR   to   the   Superior  Court  for  Hart 
County  to  review  a  conviction  of  defend- 
ant for  burglary.    Bewreed. 
The  facts  are  stated  in  the  opinion. 
Meeare,  McCurry  4k  Promtt  for  plaintiff 
in  error. 

Meeera.  HarriBon  A  PeepleB*  with  Mr. 
W.  M.  Howard,  8ol.  Oen.,  for  the  State. 

SimmonB,  J.,  delivered  the  opinion  of  the 
court: 

Bennett  was  tried  for  the  offense  of  burglary, 
and  was  conyicted.  He  made  a  motion  for  a  new 
trial,  which  was  refused,  and  he  excepted.  One 
of  the  grounds  of  the  motion  is  that  the  prose- 
cuting attorney,  in  the  closing  argument,  ar- 


NoTis.—(MfRi7Kil  practice,  comments  of  proeeeutina 
eouneel  on  absence  of  witnesses^  and  testimony. 

In  exercising  the  right  of  summing  up  evidence 
it  is  not  proper  for  oounsel  for  the  prosecution  to 
comment  on  the  absence  of  witnesses  for  the  de- 
fense. Keg.  V.  Rudland,  4  Fost.  ft  F.  496;  Beg.  v. 
Puddick,  4  Fost.  ft  F.  487. 

Where  counsel  commented  on  a  prisoner  not  giv- 
\ng  evidence  in  his  own  behalf  it  was  held  error  for 
tbe  court  to  allow  it,  and  a  new  trial  was  granted. 
DrandaU  v.  People,  2  Lans.  80(h  Rulofl  v.  People, 

15  N.  Y.  aa. 

So  wben  a  defendant  in  a  criminal  case  has  not 
produced  any  evidence  to  sustain  his  general  rep- 
12  L.  R.  A. 


utation  and  moral  character  it  is  improper  for 
counsel  to  argue  to  the  jury  that  his  failure  to  do 
so  may  be  considered  against  him.  Fletcher  v. 
State,  49  Ind.  124. 

Tbe  law  not  only  presumes  that  every  person  is 
innocent  until  he  is  proven  to  be  guilty,  but  it  also 
presumes  that  a  person  has  a  good  character  and 
reputation  until  the  contrary  is  shown  by  evi- 
dence, and  the  jury  has  no  right  to  consider  the 
omission  on  the  part  of  defendant  to  introduce 
evidence  of  his  good  character.  1  Wharton,  Or.  L. 
fi  637;  State  v.  Tozler,  48  Me.  404;  People  v.  Bodine, 
1  Denlo,  281;  Saokett,  Inst.  Jur.  661.  See  note  to 
Com.  T.  Cleary  (Pa.)  8  L.  B.  A.  802. 
29 
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Dec, 


^ed  that  the  defendant  had  a  bad  character; 
that  he  had  a  right  to  prove  his  good  character, 
and  had  not  done  so.  The  defendant  objected 
to  this,  and  requested  the  court  not  to  allow  it. 
The  court  stated  that  the  argument  was  proper, 
and  he  would  allow  it  to  proceed.  Following 
is  a  note  which  the  court  attaches  to  this 
ground:  '*The  first  ground  of  the  motion  for 
new  trial  is  true,  with  the  following  additional 
statement  in  connection  with  what  occurred 
and  in  explanation  thereof:  In  his  argument 
before  the  jury  defendant's  counsel  had  stated 
and  reiterated  repeatedly  (1)  his  personal  con- 
viction that  the  defendant  was  an  honest  man, 
and  a  man  of  good  character,  and  that  nothing 
criminal  had  ever  before  been  charged  against 
him;  (2)  that  the  defendant  was  a  man  of  as 
good  a  character  as  Bowers,  one  of  the  State's 
witnesses,  and  stood  as  well  in  the  community 
as  Bowers  did;  (8)  that  Duncan,  a  witness  for 
the  State,  was  a  man  of  good  character,  and 
had  employed  defendant  for  six  years,  and  that 
Duncan  would  not  have  done  so  if  defendant 
was  a  thief;  and  (4)  that  defendant  stood  well 
amoni;  his  neighbors,  and  was  regarded  where 
he  lived  as  an  honest  man,  and  one  of  good 
character,  so  far  as  the  evidence  in  this  case 
disclosed.  In  replying  to  these  arguments  the 
solicitor  general  said  that  in  doubtful  cases — 
in  cases  where  the  State  had  proved  many  sus- 
picious facts  and  circumstances  against  a  de- 
fendant— the  law  allowed  him  to  prove  his 
good  character;  and  that,  if  this  defendant  was 
a  man  of  such  good  character  and  reputation  as 
his  counsel  had  insisted  he  was,  why  had  he  not 
called  some  of  his  neighbors  to  prove  his  good 
character,  and  that  his  failure  to  do  so  must  be 
because  he  had  no  such  good  reputation.  When 
the  point  was  made  that  this  argument  was  im- 
proper the  court  refused  to  interrupt  the  solici- 
tor general  because  of  the  fact  that  defendant's 
counsel  had  made  the  statements  above  men- 
tioned." We  think  the  court  erred  in  allowing 
the  State's  counsel  to  argue  before  the  jury, 
after  objection  by  the  prisoner's  counsel  that 
the  defendant's  character  was  bad  because  he 
had  a  riffht  to  prove  his  good  character  and 
had  not  done  so.  The  accused  is  not  bound  to 
put  his  character  in  issue.  If  he  omits  to  do 
so  no  inference  of  his  guilt  can  be  drawn  there- 
from by  the  lury.  The  general  rule  is  that  the 
omission  to  show  good  character  does  not  jus- 
tify a  presumption  that  the  character  is  bad, 
from  which  an  inference  of  guilt  can  be  drawn. 
People  V.  Bodine,  1  Denio,  281;  AckleyY.  People, 
9  Barb.  e09;  State  v.  Dockstader,  42  Iowa.  486; 
State  V.  (yy^eal,  7  Ired.  L.  251;  State  v.  Upham, 
88  Me.  261 ;  Stephens  v.  State,  20  Tex.  App.  266; 
People  V.  White,  24  Wend.  620;  Donoghoe  v. 
People,  6  Park.  Cr.  Rep.  120;  Cluck  v.  StaU, 
40  Ind.  270:  Fletcher  v.  StaU,  49  Ind.  184;  1 
Bishop,  Crim.  Proc.  S  1119. 

The  State  is  bound  to  prove  the  guilt  of  a 
defendant  beyond  a  reasonable  doubt,  whether 
his  character  has  been  good  or  bad.  It  does 
not  follow  because  an  accused  person  may  have 
a  bad  character  that  he  is  guilty  of  the  particu- 
lar offense  for  which  he  is  being  tried.  Coun- 
sel both  for  the  State  and  the  accused  should 
be  compelled  by  the  court  to  confine  them- 
selves in  their  arguments  to  the  evidence  in  the 
case..  In  this  State  the  defendant  has  a  right  to 
make  a  statement  of  his  defense  to  the  jury; 
12  L.  R.  A. 


and  it  has  been  held  in  several  cases  that  the 
State's  counsel,  where  the  defendant  omitted 
to  make  such  statement,  had  no  right  to  argue 
that  fact  to  the  jury.  Nor  can  the  jury  infer 
guilt  from  the  defendant's  omission  to  make  the 
statement.  If  the  State's  counsel  is  not  allowed 
to  ar^ue  this  fact  to  the  jury,  why  should  he  be 
permitted  to  argue  that  the  omission  to  prove 

food  character  IS  evidence  of  bad  character? 
Sfhy  should  the  jury  be  permitted  to  infer  that 
his  character  is  bad  because  he  has  omitted  to 
prove  good  character?  The  trial  judge,  how- 
ever, certifies  that  he  permitted  the  State's 
counsel  to  make  this  argument  because  the 
prisoner's  counsel  had  argued  to  the  jury  that 
the  prisoner  had  a  good  character,  etc. ;  mean- 
ing thereby  that,  as  the  prisoner's  counsel  had 
argued  to  the  jury  a  fact  which  was  not  in 
evidence,  it  was  proper  to  allow  the  State's 
counsel  to  reply  to  that  argument,  and  to  say 
that  the  prisoner's  character  was  bad  because 
he  had  a  right  to  prove  good  character  and  had 
failed  to  do  so. 

In  State  v.  Upham,  supra,  the  indictment 
chargiMl  the  accused  with  having  in  his  pos- 
session counterfeit  bank-bills.  He  offered  no 
evidence  of  his  general  good  character,  but  his 
counsel  argued  to  the  jury  that,  from  his  posi- 
tion in  society  as  postmaster  his  character  ou^ht 
to  avail  him  in  aid  of  the  common  presumption 
of  innocence.  Counsel  for  the  government 
argued  that  the  want  of  such  testimony  au- 
thorized the  jury  to  infer  that  his  character 
was  bad.  Refusal  of  the  court  to  instruct  the 
jurv,  upon  request,  that  this  failure  to  offer 
such  proof  afforded  no  inference  of  guilt,  or 
that  the  character  was  not  good,  was  held 
error. 

There  are  many  authorities  which  hold  that 
the  law  presumes  that  a  defendant  has  a  good 
character.  This  was  held  in  the  case  of  Ste- 
phens V.  StaU,  20  Tex.  App.  269;  and  in  the 
case  of  Cluck  v.  State,  supra,  the  Supreme 
Court  of  Indiana  held  that  the  law  presumes 
that  every  man  has  a  good  character,  and  that 
it  would  have  been  competent  for  counsel  to 
have  commented  on  such  presumption.  This 
rule  is  also  laid  down  in  Sackett  on  Instruc> 
tions  to  Juries,  p.  600. 

In  the  case  of  Ooggans  v.  Monroe,  81  Ga. 
881.  the  defendant's  coimsel.  in  his  argument, 
insisted  that  the  plaintiff's  character  was 
bad,  whereupon  counsel  for  the  plaintiff  re- 
quested the  court  to  charge  the  jury  that  the 
law  presumed  the  plaintiff  to  be  of  good  char- 
acter until  the  contrary  was  shown  by  proof. 
The  trial  judge  refused  to  charge  as  requested, 
and  this  court  held  that  "it  was  error  in  the 
court  to  refuse  to  charge,  on  request,  that  the 
law  presumes  the  character  of  the  party  to  be 
good  until  the  contrary  is  proven."  Jenkins, 
/.,  in  delivering  the  opinion,  said:  * 'Defend- 
ant's counsel  having  argued  that  plaintiff's 
character  was  bad,  and  this  argument  being 
likely  to  prejudice  his  case  before  the  jury,  he 
was  entitled  to  the  legal  presumption  that  in 
the  absence  of  evidence  proving  the  contrary, 
his  character  was  good;  and  it  was  error  in  the 
court  to  refuse  to  charge,  on  request,  that  the 
law  did  so  presume."  But,  whether  this  be 
true  or  not,  we  hold  that  the  court  erred  in  al- 
lowing the  State's  counsel,  over  the  objection 
of  the  prisoner's  counsel,  to  make  this  argu- 
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ment  to  the  Jury,  although  the  latter  had  first 
violated  the  rules  of  court  by  going  outside  of 
the  evidence.  The  fact  that  the  prisoner's  coun- 
sel had  violated  the  rule  would  not  authorize 
the  State's  counsel  to  do  likewise.  To  hold  that 
because  counsel  on  one  side  violates  a  rule  of 
CQurt  in  his  address  to  the  jury  by  making 
statements  outside  of  the  evidence  the  oppos- 
ing counsel  has  the  right  to  violate  the  rule  in 
like  manner,  over  objections  of  opposing 
counsel,  would  be  to  turn  a  court,  where  jus- 
tice should  be  administered  according  to  the 
rules  of  evidence  and  of  law,  into  a  town  meet- 
ing. We  could  as  well  hold  that,  if  the  pris- 
oner's counsel  introduces  illegal  evidence,  the 
State's  counsel  can  reply  by  introducing  other 
illegal  evidence;  and  this,  we  have  held,  can- 
not be  done.     Wootfolk  v.  8taU,  81  Ga.  651. 

In  the  case  of  Mitchum  v.  State,  11  Ga.  615, 
one  of  the  grounds  of  the  motion  for  a  new 
trial  was  that  the  court  erred  in  allowing  the 
solicitor  general,  in  the  concluding  argument, 
although  objected  to  by  counsel  for  the  accused , 
to  support  the  testimony  of  Eilands  by  stating 
that  he  was  an  unwilling  witness  for  the  State, 
that  he  had  refused  to  come  under  subpoena,  and 
was  brought  bj  arrest  under  attachment,  none 
of  which  was  m  evidence  before  the  jury;  the 
court  remarking  that  it  was  allowable  because 
B.  K.  Harrison,  one  of  the  defendant's  coun- 
sel, in  his  argument  to  the  jury,  had  stated 
that  Eilands  was  locked  up  on  the  Sabbath 
before  the  trial  with  the  father-in-law  of  the 
deceased  and  the  prosecutor,  drinking  with 
them,  none  of  which  was  in  evidence,  Mr. 
Harrison  contending  that  Eilands  was  a  will- 
ing and  a  bribed  witness.    In  the  opinion  (p. 
ei&),  Nisbet,  /.,  in  dealing  with  this  ground, 
said:     "The  seventh  exception  is  founded  on 
the  refusal  of  the  court  to  restrain  the  solicitor 
general,  although  requested  so  to  do  by  coun- 
sel for  the  prisoner,  rrom  commenting  on  facts 
not  in  evidence  in  his  concluding  speech  to  the 
Jury.    This,   we  think,  was   an  error.    We 
have  bad  occasion  to  consider  the  habit  of 
counsel  in  addressing  the  jury  of  commenting 
upon  nuitters  not  proven  and  not  growing  out 
of  the  pleadings  before,  and  have  been  content 
with  visiting  it  with  a  decided  and  emphatic 
disapproval.    Berry  v.  8taU,  10  Ga.  522,  528. 
We  entertain  no  shadow  of  doubt  as  to  the  ne- 
cessity of  pronouncing  it,  as  we  now  do,  illegal, 
and  highly  prejudicial  to  a  fair  and  just  admin- 
istration of  the  rights  of  parties,  either  on  the 
criminal  or  civil  side  of  the  court.    It  is  the 
duty  of  the  court  to  prevent  such  comments; 
and  in  all  cases  where  this  is  not  done,  provided 
the  court  is  requested  to  prevent  them,  we  shall 
hold,  as  we  rule  in  this  case,  that  it  is  good 
ground  for  a  new  trial.    There  was,  it  is  true, 
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some  excuse  for  the  license  conceded  to  the  solic- 
itor general  in  this  case  in  the  fact  that  counsel 
for  the  prisoner  had  already  taken  the  same  lib- 
erty in  his  argument  to  the'jury.  The  solicitor 
general  no  doubt  felt  called  upon  by  the  obli- 
gations of  his  office  to  remove  any  wrong  im- 
pression which  the  argument  of  counsel  for 
the  prisoner  had  made  as  to  the  credibility  of 
the  witness.  Disregarding,  however,  these 
things,  we  have  no  option  but  to  make  this 
case  the  occasion  of  establishing  a  rule  upon 
this  subject.  In  doine  this,  I  am  sure  that  it 
is  scarcely  necessary  to  say  that  we  disclaim 
any  purpose  of  inflicting  a  personal  censure 
upon  the  able  and  upright  judge  who  presided 
in  the  cause,  or  upon  the  counsel  and  the  prose- 
cuting officer.  If  no  other  reason  exist^  for 
this  disclaimer  (and  there  are  many)  sufficient 
reason  would  be  found  in  the  usage  of  our 
courts,  which  has  gone  very  far  to  sanction 
the  habit  referred  to.  Its  practical  tendency  is 
bad  upon  the  court,  the  bar  and  the  jury.  If 
this  were  all,  perhaps  our  duty  would  stop 
with  the  expression  of  such  an  opinion;  but 
this  is  not  all,  for  in  our  judgment  it  is  viola- 
tive of  the  rights  of  the  citizen  litigant  in 
the  course  of  justice;  and,  if  so,  we  are  not 
at  liberty  to  stop  short  of  making  it  cause  for 
a  new  trial."  See  also,  upon  the  same  line. 
Tucker  v.  Eenniker,  41  N.  H.  817;  State  v 
Upham,  88  Me.  261;  Bennies  v.  Vogel,  87  111. 
242;  Fox  v.  People,  95  111.  71;  Rochester  v. 
Shaw,  100  Ind.  268;  Forsyth  v.  Cothran,  61 
Gte.  278;  Johnson  v.  Slappey,  85  Ga.  576;  Au- 
gusta dh  S.  R.  Co.  V.  Randall  85  Ga.  297:  Com, 
V.  Scott,  128  Mass.  289:  McDonald  v.  P^ls, 
126  111.  150,  9  Am.  St.  Rep.  547,  and  note. 

The  proper  practice,  according  to  the  ma- 
jority of  the  cases  above  cited,  would  have 
been  for  the  prisoner's  counsel  to  have  re- 
quested the  court  to  charge  the  law  contrary 
to  that  as  asserted  by  the  solicitor  general  in 
his  address  to  the  lury.  The  record  shows, 
however,  that  he  dia  oblect  to  the  remarks  of 
the  solicitor  general,  and  requested  the  court 
to  stop  him;  but  that  the  court  refused  to  do 
so,  holding  that  the  remarks  were  proper,  and 
therebv  giving  the  jury  to  understand  that  the 
rule  of  law  laid  down  by  the  solicitor  general 
was  the  correct  one,  and  that  they  might  make 
the  inferences  claimed  by  the  prosecuting  of- 
ficer. Under  this  state  of  facts  it  was  scarcely 
necessary  for  the  prisoner's  counsel  to  request 
the  court  to  charge  a  contrary  view  of  the  law. 

This  being  a  very  close  case  on  the  facts, 
and  the  language  of  the  State's  counsel  being 
calculated  to  prejudice  the  jury  against  the  de- 
fendant, we  reverse  the  judgment  of  the  court 
below  in  refusing  to  grant  a  new  trial  upon  this 
ground. 
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NEW  YORK  COURT  OF  APPEALS  (2d  Div.) 


Be  Probate  of  the  Paper  Writing  Propounded 
as  the.  Last  WILL  and  Testament  OF  Cecilia 
L.  BOOTH,  Deceased. 


Geraldine  Josephine  TLMONEY,  Appt, 

V. 

Joseph  A.  BOOTH,  Bespt 

(-...N.Y ) 

That  the  maJcer'B  name*  which  appears 
only  in  the  beginning  of  an  instru- 
ment written  by  himself  and  purporting  to  be  a 
will  was  intended  to  have  effect  as  his  siflrnature 
in  final  execution  of  the  will  is  not  shown  by  his 
handing  the  instrument  to  another  with  the 
statement  'This  is  my  will;  take  and  sign  it.** 

(June  2, 1891.) 

APPEAL  by  proponent  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  revoking  the  probate  of  a 
will  which  had  been  granted  by  the  Surrogate 
of  New  York  County  and  also  from  orders  de- 
nying proponent's  motions  for  judgment  pro- 
bating the  will  or  for  new  trial  and  granting 
contestant's  motion  to  reject  the  wllL  Af- 
firmed, 

Statement  by  Follett,  Ch.  J.: 

On  the  16th  of  June,  1884.  Cecilia  L.  Booth, 
a  resident  of  the  State  of  New  Jersey,  and  the 
wife  of  the  contestant,  wrote  in  her  own  hand 
a  paper,  which  was  signed  by  two  witnesses,  of 
which  the  following  is  a  copy:  "If  I,  Cecilia 
L.  Booth,  should  die  within  the  year  1884.  I 
leave  to  my  sister.  Geraldine  Josephine  Timon- 
ey,  all  money  due  me  from  my  late  deceased 
father's  will;  also  my  wearing  apparel  and  fur- 
niture; and  I  also  leave  to  my  little  nephew, 
Albert  Philip  Timoney,  all  money  deposited  in 
the  Emigrant  Savings  Bank  in  my  maiden 
name,  Cecilia  L.  Hatfield.  Witnessed  bv 
Amelia  Eurrus,  Mamie  Clifford.  June  16, 
1884."  August  10,  1884.  Mrs.  Booth,  then  a 
citizen  of  the  State  of  New  Jersey,  died  in  that 
State,  leaving  personal  property  in  the  City  and 
County  of  New  York.  Geraldine  Josephine 
Timoney  presented  the  instrument  to  the  Sur- 
rogate's Court  of  the  City  and  County  of  New 
York  as  the  last  will  and  testament  of  Cecilia 
L.  Booth,  and  asked  to  have  it  admitted  to 
probate  as  such,  which  was  contested  by  the 
husband  of  Mrs.  Booth.  The  surrogate  held 
that  the  instrument  was  well  executed  under 
the  laws  of  New  Jersey,  and  admitted  it  to  pro- 
bate. 8  Dem.  Sur.  414.  On  an  appeal  to  the 
general  term  the  decision  of  the  surrogate  was 
reversed,  and  a  new  trial  directed  by  a  Jury. 
88  Hun,  644.  The  following  questions  were 
submitted  to  the  Jury,  all  of  which  were  found 
to  the  afiirmative,  except  the  eighth,  which 


NOTS.— WUl;  sufficiency  of  signature.  Bee  note 
to  Knox's  App.  (Pa.)  6L.  R.  A.  867. 

As  to  signature  and  sufficiency  of  aoknowl- 
edgment  of  signature,  see  noU  to  Ck)ok  v.  Win- 
Chester  (Mich.)  8L.  R.  A.  822. 

As  to  execution  of  holographic  will,  see  Warwick 
V.  Warwick  (Va.)  6  L.  R.  A.  775.  and  note. 
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was  answered  in  the  negative.  *'(1)  Was  the 
paper  propounded  as  the  last  will  and  testa- 
ment of  Cecilia  L.  Booth,  deceased,  written  by 
her?  (2)  If  such  paper  was  written  by  said 
Cecilia  L.  Booth,  where  was  it  written?  (8) 
Was  the  name  'Cecilia  L.  Booth.'  appearing  on 
the  first  line  of  said  paper,  written  or  made  by 
Cecilia  L.  Booth,  the  deceased  wife  of  the  con- 
testant? (4)  If  said  name,  'Cecilia  L.  Booth,' 
was  written  by  Cecilia  L.  Booth,  deceased,  was 
it  written  by  her  in  the  presence  of  two  wit- 
nesses who  were  present  at  the  same  time,  and 
who  subscribed  their  names  to  said  paper  as 
witnesses  in  the  presence  of  said  Cecilia  L. 
Booth?  (5)  If  the  name  'Cecilia  L.  Booth, 
was  written  by  Cecilia  L.  Booth,  deceased,  did 
she  acknowledge  the  writing  or  making  there- 
of in  the  presence  of  two  witnesses,  who  were 
present  at  the  same  time,  and  who  subscribed 
their  names  to  said  paper  as  witnesses  in  the 
presence  of  said  Cecilia  L.  Booth?  (6)  If  said 
paper  and  said  name  of  'Cecilia  L.  Booth'  was 
wntten  or  made  by  said  CeciliA  L.  Booth,  de- 
ceased, did  she  declare  the  same  to  be  her  last 
will  in  the  presence  of  two  witnesses,  present 
at  the  same  time,  who  subscribed  their  names 
thereto  as  witnesses  in  the  presence  of  said 
Cecilia  L.  Booth?  (7)  Was  said  Cecilia  L. 
Booth,  at  the  time  of  making  or  executing  said 
paper,  mentally  competent  to  make  or  execute 
a  last  will  and  testament?  (8)  If  Cecilia  L. 
Booth,  at  the  time  of  making  or  executing  said 
paper,  was  mentally  competent  to  execute  a 
last  will  and  testament,  was  such  paper  pro- 
cured under  undue  or  improper  influence  or 
fraud  r 

The  proponent  applied  for  a  Judgment  at  the 
general  term,  whicn  was  denied,  and  the  con- 
testant for  a  new  trial,  which  was  granted,  on 
the  ground  that  the  answer  to  the  fifth  (lucstion 
was  not  sustained  by  the  evidence.  Id  N.  Y. 
S.  R.  844. 

Upon  the  second  trial  by  jury  all  of  the  is- 
sues were  again  found  in  favor  of  the  propo- 
nent, but  the  general  term  again  denied  propo- 
nent's motion  for  judgment,  and  denied  the 
contestant's  motion  for  a  new  trial  on  all  of  the 
questions,  but  held  that  the  answer  of  the  Jury 
to  the  fifth  question  was  unsupported  by  the 
evidence,  and  directed  a  new  trial  of  that  ques- 
tion only. 

Upon  the  third  trial  by  Jury  they  were  di- 
rected to  answer  the  fifth  question  in  the  nega- 
tive. Upon  appeal  to  the  ^neral  term  Uie 
direction  was  sustained,  and  it  was  held  that 
the  will  was  not  entitled  to  be  probated,  from 
which  judgment  an  appeal  was  taken  to  the 
court  of  appeals. 

Mr,  J.  Stewart  Ross,  with  Mr,  Alft-ed 
T.  Aekert,  for  appellant: 

The  will  offered  for  probate  having  been 
wholly  written  by  the  testatrix,  her  name, 
written  by  her  at  tne  beginning  thereof,  was  a 
sufficient  signipg  of  the  same  under  the  Stat^ 
ute  of  New  Jersey. 

See  Lemayne  v.  Stanley ,  8  Lev.  1;  Sddat  v. 
Coalter,  2ya.  Cas.  658:  Be  Miles,  4  Dana,  1: 
Adams  v.  FMd,  21  Vt.  256;  AUen  v.  EcereU,  12 
B.  Mon.  871;  ArmsiroTigY,  Armitrong,  29  Ala. 
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638;  WatU  v.  Public  Administrator,  4  Wend. 
168;  Fritz  v.  Turner,  46  N.  J.  Eq.  616. 

The  facts  proven  show  a  good  acknowledg- 
ment of  the  will.  There  could  have  been  no 
aclLDOwledginent  of  the  will  without  an  ac- 
knowledgment of  the  signature. 

Be  Higgine,  94  N.  Y.  554;  Be  PMUipe,  08  N. 
T.  267;  Buekhoul  v.  Fiehtr,  4  Dem.  277;  Be 
Bunt,  42  Hun,  486.  aflBrmed  in  110  N.  Y.  278; 
Adam  v.  Field,  21  Vt.  256;  Be  Beckett,  4  Cent. 
Rep.  881. 108  N.  Y.  167;  Be  Auetin,  45  Hun. 
1;  Willis  V.  MoU,  86  N.  Y.  486;  Be  Lantry's 
Will,  5  N.  Y.  Supp.  501;  Be  Look,  7  K  Y. 
Supp.  298. 

The  signature  being  made  by  the  testatrix 
herself,  all  that  the  law  of  New  Jersey  then 
reauires  to  make  the  writing  so  signed  a  valid 
will  is  that  "such  writing  be  declared  to  be  his 
last  will"  in  the  presence  of  two  witnesses,  etc. 
See  Errickeon  v.  Fields,  80  N.  J.  Eq.  685; 
Cowley  V.  Knapp,  42  N.  J.  L.  297;  Ayres  v. 
Apres,  11  Cent.  Rep.  280,  48  N.  J.  Eq.  566. 
Mr.  B*  F.  WatBon*  for  respondent: 
The  evidence  before  the  surrogate  does  not 
show  due  execution  according  to  the  law  and 
practice  of  the  State  of  New  Jersey;  on  the 
contrary  it   was   proved    affirmatively    that 
there  was  no  such  due  execution,  and  the  evi- 
dence was  not  controverted. 

SeeHowlandy.  Taylor,  58  N.  Y.  628;  Bamsey 
V.  Bamsey,  18  Gratt.  664;  Boy  v.  Boy,  16Qratt. 
418. 

The  equivocal  act  of  placing  the  name  at  the 
beglDning  of  the  will  cannot  be  aided  by  a 
declaration  of  the  decedent  that  this  was  her 
will.  The  si^ature,  not  the  will,  must  be  ac- 
knowledged m  the  presence  of  the  witnesses. 

Lemayne  v.  Stanley,  8  Lev.  1;  Be  Miles, 
4  Dana,  1;  Adams  v.  Field,  21  Vt.  256;  Catlett 
V.  CatleU,  55  Mo.  840;  Waller  v.  Waller,  1  Gratt. 
454;  Den  v.  Mitton,  12  N.  J.  L.  81;  Den  v. 
Matlock,  17  N.  J.  L.  88;  Ludhw  v.  L^tdlaw, 
85  N.  J.  Eq.  480;  Mundy  v.  Mundy,  15  N.  J. 
Eq.  290. 

Under  the  circumstances  of  this  case,  some 
distinct  recognition  by  the  decedent,  in  the 
presence  of  the  subscnbinff  witnesses,  of  the 
name.  ''Cecilia  L.  Booth, '^ in  the  top  line  of 
the  alleged  will,  as  and  for  her  signature  in- 
tended to  authenticate  the  instrument,  must  be 
affirmatively  proved. 

Follett,  Ch.  J.,  delivered.the  opinion  of  the 
court: 

At  common  law,  if  a  person  wrote  his  name 
in  the  bod^  of  a  will  or  contract  with  intent  to 
execute  it  in  that  manner,  the  signature  so  writ- 
ten was  as  valid  as  though  sumcribed  at  the 
end  of  the  instrument.  Merriti  v.  Clason,  12 
Johns.  102;  8,  C.  sub  nom.  Olason  y.  Bailey, 
14  Johns.  484;  People  v.  Murray,  5  HiU,  468; 
Catan  v.  Colon,  L.  R  2  H.  L.  127;  2  Kent. 
Com.  511;  1  Dart,  Vend.  6th  ed.  270;  1  Jarman, 
Wills,  Bigelow's  ed.  79. 

We  shall  assume,  without  deciding,  that 
under  the  laws  of  New  Jersey  a  will  may  be 
legally  executed  if  the  name  of  the  testator  is 
written  by  him  in  the  body  of  the  instrument 
with  intent  to  so  execute  it.  "The  Statute  of 
that  State  which  prescribes  the  mode  in  which 
wills  shall  be  executed  provides:  "All  wills 
and  testaments  .  .  .  shall  be  in  writing,  and 
shall  be  signed  by  the  testator,  which  signature 
IZ  L.  R.  A. 


shall  be  made  bv  the  testator,  or  the  makiiig 
thereof  acknowledged  by  him,  and  such  writ- 
ing declared  to  be  his  last  will,  in  the  presence 
of  two  witnesses  present  at  the  same  time,  who 
shall  subscribe  their  names  thereto  as  witnesses 
in  the  presence  of  the  testator."  Under  this 
Statute  it  was  held  {Be  MeElwaine,  18  N.  J. 
Eq.  499)  that  "four  things  are  required:  first, 
that  the  will  shall  be  in  writing;  secondly,  that 
it  shall  be  signed  by  the  testator;  thirdly,  that 
such  signature  shall  be  made  by  tiie  testator,  or 
the  making  thereof  acknowledged  by  him.  in 
the  presence  of  two  witnesses;  fourthly,  that  it 
shall  be  declared  to  be  his  last  will  in  the 
presence  of  these  witnesses.  Each  and  every 
one  of  these  requisites  must  exist.  They  are 
not  in  the  alternative.  The  third  requisite  con- 
tains an  alternative,  but  one  of  these  alterna- 
tives must  exist.  The  second  requisite,  the 
signine  by  the  testator,  must  exist.  The 
second  alternative  of  the  third,  to  wit.  that  he 
acknowledge  'making  of  the  signature,'  will 
not  supply  the  want  of  the  second.  Where 
there  is  no  proof  as  to  the  making  of  the  signa- 
ture, such  acknowledgment  is  sufficient  evi- 
dence that  he  made  it,  and  would  prove  com- 
pliance with  the  requisite  of  signing  by  hini. 
But  when  it  is  clear  that  the  testator  did  not 
sif<n  the  will,  this  acknowledgment  is  not  suffi- 
cient. The  words  of  the  Act  are  clear;  and 
the  object  is  equally  clear,  and  requires  this 
construction  to  the  words."  This  language 
was  used  in  respect  to  a  will  to  which  the  name 
of  the  testatrix  was  subscribed  by  one  of  the 
subscribing  witnesses  at  her  request  in  her 
presence,  and  in  the  presence  of  both  subscrib- 
ing witnesses.  After  this  was  done  the  testa- 
trix said  "that  washer  name  and  seal,"  but  did 
not  acknowledge  it  to  be  her  signature,  nor  did 
she  then  declare  that  the  instrument  was  her 
will;  and  it  was  held  not  to  have  been  executed 
in  accordance  with  the  Statute.  Wherever  the 
name  of  a  testator  appears,  whether  in  the 
body  or  at  the  end  of  a  will,  it  roust  have  been 
written  with  intent  to  execute  it;  otherwise  it  is 
without  force.  When  a  testator  or  the  maker 
of  a  contract  subscribes  it  at  the  end.  and  in  the 
manner  in  which  legal  instruments  are  usually 
authenticated,  a  presumption  arises  that  the 
signature  was  affixed  for  the  purpose  of  creat- 
ing a  valid  instrument  But  when  the  name 
is  written  near  the  beginning  of  the  document, 
where,  as  a  rule,  names  are  inserted  by  way  of 
description  of  the  person  who  is  to  execute  it. 
and  rarely  as  signatures,  it  must,  before  it  can 
be  held  to  have  been  inserted  for  the  purpose 
of  validating  the  instrument,  be  proved  to  have 
been  written  with  that  intent.  The  record 
contains  no  evidence  tending  to  show  that  Mrs. 
Booth,  directly  or  indirectly,  by  word  or  ges- 
ture, referred  to  her  name  in  the  first  line  of  the 
paper  as  her  signature,  nor  is  there  evidence  of 
any  act  on  her  part  from  which  it  might  be  in- 
ferred that  the  name  there  written  was  intended 
to  be  in  execution  of  a  completed  will;  and  her 
simple  declaration  to  Mamie  Clifford,  one  of  the 
subscribing  witnesses.  "This  is  my  will;  take 
it  and  sign  it.'  standing  alone,  is  insufficient  to 
sustain  a  finding  or  veraict  that  the  name  "Ce- 
cilia L.  Booth,"  written  by  her  in  the  first  line 
of  the  document,  was  there  written  with  intent 
that  it  should  4iave  effect  as  her  signature  in 
finaJ  execution  of  a  will.     We  are  referred  by 
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the  learned  couDsel  for  the  appellant  to  Be  Hig- 
gins,  94  N.  Y.  654;  BePhiUipa.  98  N.  Y.  267; 
Re  Hunt,  110  N.  Y.  278,— in  which  it  was 
held  that  when  a  testator  subscribes  a  will  at 
the  end,  and  exhibits  it  and  the  signature  to 
the  subscribing  witnesses,  declares  it  to  be  his 
last  will  and  testament,  and  requests  them  to 
81^  it  as  witnesses,  it  is  a  sufficient  acknowl- 
edgment of  the  signature.  Those  cases  are 
quite  different  from  the  one  at  bar,  in  this: 
The  signatures  having  been  subscribed  at  the 
end,  in  the  usual  way'in  which  instruments  are 
finally  authenticated,  the  legal  presumption 
arose  that  the  signatures  were  written  for  the 
purpose  of  finally  executing  the  documents. 
But,  as  we  have  before  shown,  there  is  no  legal 
presumption  arising  from  the  face  of  this  in- 
strument that  the  name  was  written  as  a  signa- 
ture, nor  is  there  evidence  outside  of  the  paper 
from  which  such  an  inference  can  be  safely 
drawn.  It  has  been  the  object  of  the  statutes 
of  the  various  States  prescribing  the  mode  in 
which  wills  must  be  executed  to  throw  such 
safeguards  around  those  transactions  as  will 
prevent  fraud  and  imposition;  and  it  is  wiser 
to  construe  these  statutes  closely,  rather  than 
loosely,  and  so  open  a  door  for  the  perpetra- 
tion of  the  mischiefs  which  the  statutes  were 
designed  to  prevent. 

The  judgment  and  orders  appealed  from  should 
he  affirmed,  with  costs,  payable  out  of  the 
estate. 

All  concur,  Brown,  J.,  not  sitting. 


Emily  FORD,  Admx.  etc.,  of  George  |Ford, 
Deceased,  Be»pt,, 
f>. 
LAKE    SHORE    &    MICHIGAN  SOUTH- 
ERN R.    CO.,   Appt. 

(— .N.  Y J 

1.  A  fkllure  to  make  proper  mles  or  es* 
tablish  a  proper  method  for  the  conduct 
of  his  buBiness  will  make  the  master  liable 
for  Injuries  to  his  servant  caused  by  Improper  or 
neff Jifirent  conduct  of  the  work  by  co-employ68, 
which  the  observation  of  a  proper  and  sulBclent 
rule  would  have  prevented. 

8.  A  general  role  that  fretgrht  Ib  to  be 
safely  loaded  so  that  it  cannot  fall  off  the 
cars  is  not  sufBcient  as  a  rule  for  loading  timber 
above  the  sides  of  the  car  so  as  to  relieve  the 
railroad  company  from  liability  for  injury  to  a 
servant  by  the  fail  of  timber  from  a  irondola  car 
on  which  it  is  piled  above  the  sides  without  stakes 
to  hold  it,  although  stakes  were  furnished  by  the 
company  to  be  used  in  the  discretion  of  its  serv- 
ants. 

(FoOeU,  Ch.  J.,  dtesente.) 

(March  17,  IfiBL) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Superior  Court  of 
Buffalo  affirming  a  judgment  of  the  Trial 
Term  in  favor  of  plaintiff,  and  also  affirming 
an  order  denying  a  motion  for  new  trial  in  an 

NOTB.— As  to  master^s  duty  to  nromulgate  rules 
for  the  safety  of  his  servant,  see  note  to  Georgia 
Pac.  R.  Co.  V.  Dooley  (Ga.)  12  L.  B.  A.  8M. 
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action  brought  to  recover  damages  for  personal 
injuries  resulting  in  death  and  alleged  to  have 
been  caused  by  defendant's  negligence.     Af- 


Statement  by  Brown*  J.: 

Appeal  from  a  judgment  of  the  Gk^neral 
Term  of  the  Superior  Court  of  Buffalo,  entered 
upon  an  order  dated  December  81,  1890,  af- 
firming a  judgment  directed  to  be  entered 
upon  special  findings  of  fact,  and  also  affirm- 
ing an  order  denying  a  motion  for  a  new  trial. 
This  action  was  to  recover  damages  for  negli- 
gently causing  the  death  of  the  plaintiff's  hus- 
band, a  switchman  in  the  employ  of  the  de- 
fendant. On  the  night  of  May  29.  1887,  while 
at  h|B  post  of  duty,  he  was  struck  by  heavy 
timbers,  which  fell  from  a  passing  car,  and  re- 
ceived injuries  from  which  he  soon  after  died. 
The  case  has  been  once  before  in  this  court 
(117  N.  Y.  638),  and  the  material  facts  are 
very  fully  stated  in  the  opinion  of  Judge  Earl 
there  delivered.  Other  facts  are  stated  in  the 
opinion. 

Mr,  JamoB  Fraoer  Glnck,  for  appellant: 

It  was  vital  error  on  the  part  of  the  court  to 
submit  any  question  regarding  the  sufficiency 
of  the  rules  as  one  of  fact  to  the  jury. 

WHght  V.  New  York  Cent,  B,  Co.  25  N.  Y. 
562;  Bosey.  Boston  <fc  A,  B,  Co,  58  N.  Y.  217. 
221;  Slater  v.  Jemtt,  85  N.  Y.  61;  Sheehan  v. 
New  York  Cent,  <fe  H.  B.  B,  Co.  91  N.  Y.  882; 
Abel  V.  Delaware  A  H,  C,  Co,  5  Cent.  Rep.  615. 
108  N.  Y.  581.  See  also  Aury  y.  New  York 
Cent,  <£  H,  B,  B.  Co,  121  N.  Y.  44.  45;  Croat 
V.  OUe,  51  N.  Y.  431. 

There  was  a  general  custom  amon^  all  rail- 
roads that  the  *'safe  stowing"  of  timber  so 
that  it  "should  not  fall  off  the  cars,"  was  by 
stakes  and  cross-pieces.  This  custom  may  be 
regarded  in  determining  the  sufficiency  of  the 
rule. 

2  Parsons,  Cont.  g  58;  Dawson  v.  KittU,  4 
Hill.  107;  Ripley  v.  jSltna  F.  Ins.  Co,  80  N. 
Y.  160. 

Having  made  this  rule,  it  was  not  part  of 
the  master's  duty  to  attend  to  the  obedience  of 
those  regulations. 

Slater  v.  Jewett,  85  N.  Y.  72;  Rose  v.  Boston 
<fc  A.  B.  Co,  58  N.  Y.  217. 

The  master  is  not  bound  to  furnish  machin- 
ery that  will  prove  adequate  to  every  occasion 
or  emergency. 

Bojus  V. Syracuse,  B,  AN,  Y,  RCo,4  Cent. 
Rep.  518,  108  N.  Y.  812. 

He  is  not  bound  to  adopt  the  best  means  and 
instrumentalities  nor  to  discard  old  machinery 
for  new  of  an  improved  pattern. 

Burke  v,  Witkerbee,  98  N.  Y.  562;  Marsh  v. 
Chiekenng,  2  Cent.  Rep.  419. 101  N.  Y.  896. 

The  mere  fact  that  methods,  appliances,  in- 
strumentalities and  machinery  which  have  been 
used  with  safety  upon  scores  of  occasions  prove 
insufficient  at  last  upon  a  single  occasion  does 
not  provide  a  basis  upon  wmch  a  master's  li- 
ability can  be  predicated. 

Loftus  V.  Brooklyn  Union  Ferry  Co,  84  N. 
Y.  '«5;  DMins  v.  Brmon,  119  N.  Y.  193. 

Was  it  "manifest"  to  Ford  that  there  was 
danger  in  thus  loading  the  timber,  and  upon 
inspection  pronouncing  it  safe?  If  the  danger 
was  "manifest"  then  he  assumed  the  risk  and 
cannot  recover. 


1891. 


FoBD  y.  Lake  Shore  &  Michigan  Southerk  R.  Co. 
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WiUiams  v.  Delaware,  L,  A  W,  R.  Co,  116 
N.  Y.  628. 

The  happening  of  the  accident  itself  does  not 
lustify  an  inference  that  in  any  respect  either 
Id  the  use  of  machinery,  or  the  hiring  of  sery- 
ants,  or  the  making  of  rules,  the  master  was 
lacking  in  reasonable  care. 
DotHnne  ▼.  Brown,  119  N.  Y.  193. 
Where  experience  has    not  shown    by  the 
occurrence  of  some  misadventure  or  disaster 
that  the   instrumentalities   employed  or  the 
methods  in  use  render  necessary  the  establish- 
ment of  a  different  or  safer  method,  the  master 
is  not  chargeable  with   negligence,    because, 
upon  a  single  occasion,  a  casualty  has  occurred. 
Burke  y.   Witherhee,  98  N.  Y.  562;  Loftue  v. 
Brooklyn  Union  Ferry  Co,  84  N.  Y.  465;  Laf- 
flin  V.  Buffalo  A  8.  W.  R,  Co,  7  Cent.  Rep.  798, 
106  N.Y.  136. 
Mr.  Tracy  C.  Becker,  for  respondent: 
Conceding  that  defendant's  evidence  as  to 
its  rules  and  usage  was  sufficient  to  raise  a 
question  as  to  whether  or  not  it  had  not  made 
some  rule  on  this  subject,  the  question  still 
remained  one  of  fact  for  the  jury  whether  that 
rule  was  sufficient  for  the  purpose  for  which  it 
was  designed. 

Shiner  v.  RumU,  6  N.  Y.  S.  R.  78.  25  N. 
Y.  Week.  Dig.  261;  Bushby  v.  New  York,  L. 
E.  d  W.  R.  Co.  10  Cent.  Rep.  288,  107  N.  Y. 
883,  citing  Abel  v.  Delaware  df  K  C.  Co,  5 
Cent.  Rep.  615,  108  N.  Y.  581;  Anthony  v. 
Leeret,  7  Cent  Rep.  698,  105  N.  Y.  591;  Mc- 
Govern  y.  Central  Vermont  R.  Co,  128  N.  Y. 
281. 

Defendant's  attempt  to  show  a  usage,  and 
indeed  its  attempt  to  show  that  it  had  a  writ- 
ten rule  which  requires  all  freight  to  be  stowed, 
was  not  enough  to  limit  its  liability. 
See  Wnghi  v.  Boiler,  20  N.  Y.  8.  R.  874. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  first  appeal  of  this  case  the  judg- 
ment which  the  plaintiff  had  recovered  was  re- 
versed by  this  court,  on  the  ground  that  the 
cause  of  the  accident  was  attributable  solely  to 
the  negligence  of  the  fellow  servants  of  the  de- 
ceased in  improperly  loading  the  lumber  upon 
the  cars.  There  was  then  no  question  whether 
the  defendant  was  guilty  of  negligence  in  fall- 
ing to  establish  a  proper  rule  or  method  for  the 
lofluding  of  lumber.  The  court  on  the  first  trial 
charged  the  jury  that  there  was  no  evidence 
that  the  defendant  was  called  upon  to  estab- 
lish any  ^stem  of  rules  which  should  provide 
for  any  different  or  safer  method  in  the  load- 
ing of  the  lumber  than  that  described  by  the 
witnesses,  and,  as  the  plaintiff  had  a  verdict, 
no  question  was  or  could  be  raised  on  appeal 
as  to  the  correctness  of  thatcharg&  Upon  the 
last  trial  it  appeared  that  the  onlv  written  rule 
that  the  defendant  had  established  which  it  was 
claimed  had  reference  to  the  loading  of  lum- 
ber was  one  known  as  No.  82.  and  which  re- 
quired its  employes  ''to  attend  to  the  loading 
of  all  freight,  whether  loaded  by  station- men 
or  by  shippers,  to  see  that  it  is  safely  stored, 
and  80  that  it  cannot  fall  off  the  cars.^'  It  ap- 
peared that  the  defendant  had  also  furnished 
to  its  employ^  stakes  to  be  used  in  making  se- 
cure freight  placed  upon  fiat  or  gondola  cars, 
and  the  witnessea  for  the  defendant,  who  had 
12L.R.A. 


loaded  or  inspected  the  cars  in  question,  testi- 
fied that  they  knew  that  stakes  were  necessary 
in  making  the  lumber  secure,  and  that  when 
there  were  no  brackets  on  the  side  of  the  cars, 
as  in  this  case,  the  stakes  could  be  placed  in- 
side the  box,  between  the  side  of  the  car  and 
the  lumber,  and  fastened  by  being  nailed  or 
spiked  to  the  side.  But  that  course  was  not 
pursued  in  this  case,  for  the  reason  that  on  ac- 
count of  the  short  distance  the  lumber  was  to 
be  carried  it  was  not  deemed  necessary.  The 
plaintiff  also  gave  proof  tending  to  show  that 
on  other  roads  a  verbal  rule  existed  that  in 
loading  lumber  it  should  be  secured  by  stakes 
on  the  sides,  and  stays  across  the  top  of  the 
load,  whenever  it  was  loaded  above  the  side  of 
a  car,  and  that  the  rule  applied  in  all  cases,  no 
matter  what  the  distance  was  over  which  the 
lumber  was  to  be  carried;  that  no  verbal  rule  of 
this  character  prevailed  on  defendant's  road, 
and  no  instruction  to  that  effect  was  ever  given 
to  its  employes.  This  testimony  was  not  given 
upon  the  first  trial:  At  the  close  of  the  evidence 
the  trial  court  submitted  eight  special  questions 
to  the  jury,  stating  that  upon  the  answers  to 
those  questions  it  would  determine  which  party 
would  be  entitled  to  judgment.  Upon  the  spe- 
cial findings  thus  made  judgment  was  directed 
for  the  plaintiff.  This  mode  of  submitting  the 
case  to  the  jury  was  acquiesced  in  by  both  par- 
ties.but  the  defendant  claimed,and  now  claims, 
that  (here  was  not  evidence  sufficient  to  justify 
a  verdict  for  the  plaintiff,  and  that  the  com- 
plaint should  have  been  dismissed,  and  by  ap- 
propriate exceptions  the  question  is  presented 
here  whether  the  findings  of  the  jury  have 
support  in  the  evidence. 

That  the  car  in  question  was  improperly 
loaded,  and  that  such  was  the  cause  of  the  In- 
testate's death,  and  that  he  was  free  from  any 
negligence  contributing  to  the  injury,  are  facts 
found  by  the  answers  to  the  first  three  ques- 
tions, and  are  not  disputed  on  this  appeal.  The 
seventh  and  eighth  findings  related  to  the  ques- 
tion of  plaintiff's  damages,  and  the  amount. 
The  fifth  question  was  as  follows:  ''Did  the  de- 
fendant provide,  make  and  promulgate  a  prop- 
er and  sufficient  rule  with  respect  to  the  load- 
ing of  the  cars  with  lumber,  including  the  car 
from  which  the  lumber  fell,  which,  if  faith- 
fully observed,  would  have  given  reasonable 
protection  to  its  employes?"  which  question 
the  jury  answered  in  the  negative.  We  are  of 
the  opinion  that  the  answer  to  this  question 
supports  the  judgment  rendered.  The  intes- 
tate, upon  entering  the  defendant's  employ, 
assum^  and  assented  to  the  ordinary  risks  in- 
cident to  the  service.  But  employers  cannot 
avail  themselves  of  this  assent  unless  they  take 
reasonable  precautions  to  insure  the  servant's 
safety  while  in  the  performance  of  his  duties, 
and  there  can  be  no  exemption  from  liability 
for  injuries  sustained  by  a  servant  when  such 
injuries  are  traced  to  the  employer's  failure  to 
take  such  precautions.  Within  the  operation 
of  this  principle  a  corporation  is  bound  to 
carry  on  its  business  under  a  proper  system, 
and  under  reasonable  rules  and  regulations, 
and  if,  through  a  failure  to  establish  such,  a 
servant  is  injured,  the  corporation  is  liable. 
The  master  is  responsible  for  his  own  negli- 

?:ence  and  want  of  care,  and  this  may  appear 
rom  his  failure  to  furnish  proper  machinery 
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and  materials  for  the  work,  or  from  the  em- 
plovment  of  incompeteDt  and  unfit  servants 
and  agents,  or  from  a  failure  to  make  proper 
rules  or  establish  a  proper  method  for  the  eon- 
duct  of  his  business.  These  are  the  master's 
duties,  and  responsibility  cannot  be  evaded  by 
their  delegation  to  agents.  As  to  such  acts, 
the  agent  occupies  the  master's  place,  and  the 
latter  is  deemed  present  and  liable  for  the  man- 
ner in  which  they  are  performed.  Flike  v. 
Boston  <fc  A.  H,  Co.  58  N.  Y.  549;  Fuller  v. 
Jewett,  80  N.  Y.  46. 

In  the  case  before  us  it  was  clearly  the  duty 
of  the  defendant  to  adopt  some  system  for  the 
loading  of  lumber  upon  open  cars  that  would 
have  regard  for  the  safety,  not  only  of  its  serv- 
ants and  those  traveling  over  its  road,  but  to 
the  safety  of  all  persons  who  should  be  in  the 
vicinity  of  its  cars.  The  importance  and  extent 
of  the  businesf,  and  the  manifest  dansrer  from 
the  falling  of  heavy  sticks  of  timber  from  the 
cars,  required  this.  But  there  was  no  rule  on 
the  subject.  The  only  rule  shown  to  exist  had 
no  particular  reference  to  lumber  more  than 
any  other  freight,  and  it  expressed  nothing 
more  than  the  obligation  which  the  law  put 
upon  the  corporation,  viz..  to  take  due  care 
that  freight  was  safely  loaded,  and  should  not 
fall  from  the  car.  But  method  or  system  as  to 
loading  lumber  there  was  none.  Having  fur- 
nished a  good  car,  and  stakes  that  might  be 
used,  the  manner  of  loading  lumber  was  left 
to  the  Judgment  and  discretion  of  its  agents 
and  servants.  It  was  not  sufficient  for  the  de- 
fendant to  show  that  its  employes  knew  that 
the  rule  I  have  quoted  applied  to  lumber,  and 
also  knew  that  the  general  usage  required  it  to 
be  staked,  and  that  stakes  were  furnished 
and  available  to  the  men  in  the  particular  case 
before  us.  All  this  may  be  assumed  to  be  true, 
and  yet  the  fact  exists  that  the  use  of  the  stakes 
was  not  enjoined  upon  the  servants  by  any  rule 
of  the  defendant  or  by^  any  instruction  ever 
given  them.  Having  nimished  the  car  and 
the  stakes,  it  was  left  to  the  Judgment  and  dis- 
cretion of  the  foreman  whether  to  use  the 
stakes  or  not,  and  in  this  particular  instance 
they  were  not  used,  for  the  reason  that  they 
supposed  the  lumber  would  stay  on  the  car 
over  the  short  distance  it  was  to  be  carried; 
and  it  is  because  of  the  failure  of  the  defend- 
ant to  require  the  use  of  the  stakes  in  all  cases 
that  the  neglect  of  its  servants  in  this  case  is 
imputed  to  it.  There  was  no  rule,  and  the 
only  method  or  system  was  such  as  the  fore- 
man in  each  particular  case  should  deem  the 
safe  and  proper  one  to  pursue.  Under  such  a 
state  of  l^acts,  the  employer  must  be  deemed 
constructively  present  during  the  loading  of 
the  cars,  and  the  acts  of  his  agents  are  in  law 
deemed  to  be  his  acta  The  improper  and 
negligent  loading  of  the  cars  is  thus  traced  di- 
rectly to  the  defendant,  and  its  negligence  es- 
tablished. Thus  far  I  have  treated  the  con- 
struction of  Rule  82  as  a  question  of  law,  but 
in  the  question  submitted  to  the  jury  there  was 
opportunity  for  a  finding  of  fact  that  the  mak- 
ing of  that  rule  was  a  sufficient  performance 
on  the  part  of  defendant  of  its  duties  towards 
its  servants,  and  it  is  unnecessary  to  say  more 
upon  the  exception  of  the  defendant  to  the 
submission  of  that  question,  as  one  of  fact  to 
the  Jury,  than  that  it  was  a  ruling  as  favora- 
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ble  towards  it  as  the  facts  of  the  case  warranted. 
The  view  of  the  case  herein  expressed  renders 
unnecessary  any  reference  to  the  other  find- 
ings of  the  Jury  which  the  respondent  claims 
establish  the  negligence  of  the  defendant. 

We  find  no  error  in  the  record,  and  the  judg- 
ment must  he  afflrmed. 

All  concur,  except  Follettt  Ch,  J,,  dissent- 
ing. 

John  H.  DRESLER,  Eespt, 

«, 

George  M.  HARD  et  al.,  Appts. 

(....N.Y.....) 

The  opinion  of  ha  expert  may  be  given  on 
the  question  whether  the  word  In  the  date  of  a 
written  Instrument  is  "Jany"  or  "July." 

(June  2. 1891.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Superior  Court  for 


NOTB.— <y  expert  and  opinUm  testimony  <m  to  hand^ 
wrtlino- 

An  exhaustive  review  of  the  authorities  will  dis- 
close the  f  aot  tliat  the  earliest  reported  case  bearing 
any  affinities  with  the  one  under  review  is  that  of 
Norman  v.  Morrell,  decided  by  the  Kngllsh  Court  of 
Chancery  in  1798  and  reported  in  i  Yes.  Jr.  768.  The 
contention  arose  over  the  amount  of  a  legacy,  and 
the  solicitor  for  the  plaintiff  admitted  that  the 
original  figure  was  ^'t/kre«/^  but  he  contended  that  it 
had  been  altered  to  *^etohV^  by  drawing  the  pen 
over  it  again  and  extending  the  upper  and  lower 
parts  of  the  figure  towards  the  center.  To  sustain 
this  contention  the  Master  of  the  Rolls  admitted  the 
testimony  of  an  engraver  who  was  examined  as  an 
expert  upon  the  subject,  and  the  lines  written  by 
the  testatrix,  who  was  of  an  advanced  age  at  the 
time  of  the  transaction,  were  proved  in  order  to 
show  how  she  made  her  figures.  The  ruling  by 
which  this  testimony  was  admitted  was  sustained 
by  the  Lord  Chancellor. 

The  law  is  well  settled  that  when  the  characters 
in  which  a  paper  is  written  are  obeoure  and  difficult 
to  be  deciphered  the  evidence  of  persons  whom 
practice  and  experience  in  examining  writing  have 
made  skillful  is  competent  for  the  purpose  of  aiding 
the  court  or  jury  in  arrivtog  at  a  true  reading  of 
the  document.  Stone  v.  Hubbard,  7  Cush.  JW6; 
Wlgram,  Wills,  8d  ed.  12, 168, 189, 198;  Masters  v.  Mas- 
ters, 1  P.  Wms.  125;  Norman  v.  Morrell,  4  Yes.  Jr. 
709;  Sheldon  v.  Benham,  4  Hill,  129. 

Claims  of  the  eoeperts. 

Caligraphlo  experts  have  for  years  asserted  the 
possibility  of  investigating  handwriting  upon  sci- 
entific principles,  and  the  courts  have  consequently 
admitted  such  person  to  testify  in  oases  of  disputed 
handwriting.  It  is  dalmed  that  experiments  and 
observation  have  disclosed  the  fact  that  there  are 
certain  general  principles  which  may  be  relied  upon 
in  questions  pertamtng  to  the  genuineness  of  hand- 
writing.   Rogers,  Bxpert  Testimony,  M  ed.  8 124. 

It  is  further  olalmi^  that  no  two  autograph  sig- 
natures written  m  a  natural  band  were  perfect  fac 
eimilee.  In  the  famous  Howland  WUl  Oase  (Mass.) 
4  Am.  Law  Bev.  826i,  649,  Professor  Pierce,  a  very 
distinguished  mathematician,  at  that  time  professor 
of  mathematics  in  Harvard  University,  testified 
that  the  odds  were  exactly  2«808,000,000,000,000,000, 
that  an  individual  could  not  with  a  pen  write  his 
name  three  times  exactly  alike. 

Men  of  busmesB  acquire  a  meobanieal  style  of 
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the  City  of  New  York  affirming  a  judgment  of 
the  Trial  Term  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  defendants'  al- 
legedfailure  to  deliver  certain  stoclc  which  they 
hSd  contracted  to  sell  and  deliver  to  plaintiff. 

The  facts  are  stated  in  the  opinion. 
Mr.  Daniel  P.  HayB,  for  appellant: 
The  court  erred  in  refusing  to  allow  the  ex- 
pert to  examine  the  receipt  offered  in  evidence 
and  testify  as  to  whether  the  date  was  January 
or  July. 

See  Van  Wycklen  v.  Brooklyn,  118  N.  Y.  429; 
Rocrers,  Expert  Testimony,  §  128;  Miles  v. 
Loomu,  75  N.  Y.  288;  Sheldon  v.  Benham,  4 
Hill.  181;  Stone  v.  Hubbard,  7  Cush.  595;  Mae- 
ten  V.  Maetere,  1  P.  Wms.  425;  Norman  v. 
MorreU,  4  Ves.  Jr.  770;  Vinton  v.  Peek,  14 
Mich.  290. 
Mr.  Isaac  L.  En^bert*  for  respondent: 
The  opinion  of  the  expert  was  properly  ex- 
cluded by  the  trial  judge.  This  was  not  a 
case  of  disputed  writing,  and  there  is  no  rule 


of  law  under  which  the  proposed  testimony 
would  be  permissible.  The  acts  confine  the 
authority  for  such  comparisons  to  cases  of 
"disputed  writing." 

Laws  1888,  chap.  555;  Peek  v.  OaUaghan,  95 
N.  Y.  78;  Milee  v.  Loomie,  75  N.  Y.  288. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

A  statement  of  the  facts  which,  it  seems  to 
me,  must  control  the  decision  of  this  appeal  in 
this  case,  may  be  very  brief.  The  action  was 
brought  by  plaintiff  to  recover  of  defendants 
the  moneys  paid  by  him  to  them  from  time 
to  time  towards  the  purchase  price  of  1,000 
shares  of  the  stock  of  the  Manhattan  Reflnin^ 
Companv,  but  which  the  defendants  refused 
or  failed  to  deliver  pursuant  to  their  obliga- 
tions. The  contract  to  purchase  the  particu- 
lar block  of  stock  in  question  was  made  about 
the  1st  of  November.  1880.  It  was  not  ques- 
tioned upon  the  trial  but  that  the  plaintiff  had 
contracted  to  purchase  of  defendants  two  other 


writing  which  obliterates  all  natural  characteris-  i 
tics,  unless  in  instanoes  where  the  oharaoter  is  so 
stroofirJjr  Individual  as  not  to  be  modified  into  the 
ffeaerai  mass.   Bee  the  able  article  AutoQraphy  in 
Chambers  Bdinb.  Journal,  July  28, 1846. 

Treackeroua  nature  of  this  speeiee  of  evidence. 

The  treacherous  nature  of  this  species  of  evidence 
as  to  handwritlnfiT  is  fully  recogniEed  and  is  fre- 
quently referred  to.  Mr.  Best  observes,  section  847, 
Principles  of  the  Law  of  Evidence,  whatever  may 
be  the  relative  values  of  the  several  modes  of 
proving  handwriting,  it  is  certain  that  all  such 
proof  is  even  in  its  best  form  precarious  and  often 
extremely  dangerous.  The  handwriting  of  the 
same  persop  varies  at  different  periods  of  life;  it  is 
affected  by  age,  by  infirmity  and  by  habit.  **Many 
persons,  it  has  been  well  remarked,  write  alike  hav- 
ing the  same  teacher,  writing  in  the  same  offloe,^ 
being  of  the  same  family;  all  these  produce  simil- 
itude in  handwriting  which  in  common  cases  and 
by  common  observers  is  not  liable  to  be  distin- 
guished." Rex  V.Johnson,  29  How.  St  Tr.iiS.  See 
also  per  Sir  J.  Nicholl  in  Constable  v.  SteibeL,  1 
Hagg.  Eod.  61. 

Infhrmities  of  this  evidence. 
Of  all  kinds  of  testimony  admitted  in  a  court  of 
Justioe,  expert  and  opinion  evidence  as  to  hand- 
writing is  the  most  unsatisfactory;  it  is  so  weak  and 
decrepit  as  scarcely  to  deserve  a  place  in  our  system 
of  Jurisprudence.  Cowan  v.  Beall,  1  McArth.  270. 
A  distinguished  Jurist,  commenting  upon  this  grade 
of  evidence,  says,  in  confirmation  of  the  above: 
^'Everyone  knows  how  unsafe  it  is  to  rely  upon 
anyone^s  opinion  concerning  the  niceties  of  pen- 
mADflhlp.  The  introduction  of  professional  experts 
has  only  added  to  the  mischief  instead  of  palliating 
it,  and  the  results  of  litigation  have  shown  that 
these  aro  often  the  merest  pretenders  to  knowledge 
whose  notions  are  pure  speculations.  Opinions  are 
DeeoBOttrily  received  and  may  be  valuable,  but  at 
best  this  kind  of  testimony  is  a  necessary  evil. 
Those  who  have  personal  acquaintance  with  the 
handwriting  of  a  person  are  not  always  reliable  in 
their  views,  and  single  signatures  apart  from  some 
known  surroundings  are  not  always  recognised  by 
the  one  who  made  them.  Bvery  degree  of  removal 
beyood  personal  knowledge  into  the  domain  of 
what  is  sometimes  called  with  great  liberality  soi- 
entmc  opinion  is  a  step  towards  greater  uncertainty 
and  the  science  which  is  generally  diffused  Is  of 
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very  moderate  Value."   Campbell,  X,  in  Foster's 
Will  Case,  84  Mich.  21. 

Hcarmony  of  the  decisions  as  to  gutOUUsatiun  of  ex- 
perU, 

A  series  of  decisions  sustains  with  substantial 
unanimity  the  proposition  that  to  render  the  wit- 
ness an  expert,  competent  to  testify  as  to  the  gen- 
uineness of  the  person's  signature  or  handwriting, 
he  must  have  seen  such  person  write  or  have  bc^n 
the  recipient  of  social  or  business  letters  from  him, 
which  letters  have  been  assumed  to  be  genuine  by 
both  parties,  or  is  shown  to  be  competent  by  virtue 
of  close  study  of  comparison  where  the  spurious 
and  genuine  handwriting  were  the  subject  of  con- 
trast. Strong  V.  Brewer,  17  Ala.  706;  'Keith  v.  Loth- 
rop,  10  Cush.  4S8;  Bumham  v.  Ayer,  86  N.  H.  182; 
Pepper  v.  Bamett,  22  Gratt.  406;  Hopkins  v.  Meg- 
quire,  86  Me.  78;  West  v.  State,  22  N.  J.  L.  212; 
Woodford  V.  McClenahan,  9  IlL  86;  Edelen  v. 
Gough,  8  Gill,  87;  Garrells  v.  Alexander,  4  Bsp.  87; 
Hammond  v.  Varlan,  64  N.  Y.  886;  Board  of  Trus- 
tees V.  Misenheimer,  78  111.  22;  Bowman  v.  Sanborn, 
26  X.  H.  87;  State  v.  Ward,  88  Vt.  226;  Medway's 
Case,  6  Ct.  CI.  421;  Com.  v.  Eastman,  1  Cush.  189; 
Com.  V.  Coe,  115  Mass.  481;  Sill  v.  Reese,  47  Cal.  294; 
Cody  V.  Conly,  27  Gratt.  818:  State  v.  Spenoe,  2  Harr. 
(DeL)  848;  Pearson  v.  McDanlel,  08  Ga.  100;  Gordon 
V.  Price,  10  Ired.  L.  886;  South.  Bxp.  Co.  v.  Thornton, 
41  Miss.  210;  Reybum  v.  Bellotti,  10  Mo.  607:  Bmphre 
Mfg.  Co.  V.  Stuart.  46  Mich.  482;  Rogers  v.  Bitter,  79 
U.  S.  12  Wall.  817,  20  L.  ed.  417;  WlUson  v.  Betts,  4 
Denlo,  201. 

It  is  universally  conceded  that  evidence  of  hand- 
writing may  be  opinion  merely,  and  it  is  as  univer- 
sally  conceded  that  a  witness  who  has  either  seen 
the  party  write,  or  who  not  having  seen  him  write 
has  received  letters  from  him  which  have  been  acted 
upon  by  him  as  genuhie,  is  competent  to  give  an 
opinion  as  to  his  handwriting,  and  this  competency 
is  not  affected  by  the  lack  of  frequency  of  obser- 
vation, the  lengrth  of  time  which  has  elapsed  since 
the  writing  was  sent  or  the  slightness  of  the  cor- 
respondence, although  the  weight  of  the  opinion 
will  of  course  depend  much  upon  these  circum- 
stances.   Miles  V.  Loomls,  76  N.  Y.  288. 

There  is  no  rule  of  law  that  requires  that  a  wit- 
ness called  .to  prove  the  handwriting  of  a  party 
should  have  seen  the  party  write  a  large  number 
of  times.  Handwriting,  like  the  countenance, 
form,  gait  and  gesture  of  a  party,  is  recognized  by 
some  witnesses  more  readily  than  by  others,  and  is 
in  some  persons  marked  by  more  decisive  and  ob- 
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similar  blocks  of  stock;  one  in  September, 
1880,  and  before,  and  one  in  Marcb,  1881,  and 
after,  the  purchase  in  question.  The  practical 
contention  of  the  plaintiff  was  that  while  the 
stocks  purchased  in  September  and  March  had 
been  delivered,  the  stock  purchased  in  Novem- 
ber had  not  been  delivered.  The  contention  of 
the  defendants  was  that  the  stock  purchased  in 
November  had  been  delivered.  Upon  the  trial 
the  plaintiff  introduced  his  own  and  other  evi- 
dence tending  to  establish  the  contention  upon 
his  behalf.  The  defendants,  in  support  of 
their  contention,  introduced  a  receipt,  of 
which  the  following  is  a  copv:  "  New  York 
Agency,  Jay  22d,  1881.  I  have  this  day  re- 
ceived from  Jas.  H.  Blauvelt  stock  certificate 
No.  122  &  121  of  the  Manhattan  Refining  Com- 
pany, which  I  have  paid  part  cash  and  notes. 
John  H.  Dresler."  A  dispute  thereupon  arose 
whether  the  date  of  the  receipt  was  January 
or  July,  1881.  The  force  and  pertinency  of 
the  date  of  the  receipt  was  clearly  recognized 
in  the  charge  of  the  learned  trial  judge  and  in 


the  opinion  of  the  general  term.  The  receipt 
proves  the  delivery  of  two  blocks  of  stock. 
The  plaintiff,  in  his  testimony,  proves  the  de- 
livery of  two  blocks  of  stock,  but' says  the  two 
blocks  delivered  were  the  purchases  made  in 
September  and  March.  The  defendants  contend 
that  the  two  blocks,  the  delivery  of  which  are 
evidenced  by  the  receipt,  were  the  blocks  pur- 
chased in  September  and  November.  If, 
therefore,  the  date  of  the  receipt  is  January,  it 
must  refer  to  the  purchases  made  in  Septem- 
ber and  November,  for  the  third  purchase  was 
not  made  till  March  succeeding  January.  1881. 
Various  papers  relating  to  the  transactions  be- 
tween plaintiff  and  the  defendant  Blauvelt,  in 
the  handwriting  of  the  latter,  were  put  in  evi- 
dence, and,  among  others,  a  note  bearing  the 
date  or  the  word  "Jany,"  1886.  It  was  con- 
ceded that  the  receipt  in  question  was  in  the 
handwriting  of  the  defendant  Blauvelt.  The 
defendant  called  an  expert  to  show  that  the 
date  of  the  receipt  was  "January,"  and  not 
*  ^ July. "    For  that  purpose  the  defendant  asked 


vious  peculiarities  than  in  others.  All  that  |b  re- 
quisite is  to  asoertain  whether  the  witness  has  seen 
handwritiiiK  which  by  an  Infallible  test  he  knows 
to  be  that  of  the  party;  and  then  be  must  upon  his 
oath  declare  if  the  writing-  exhibited  appears  to  him 
to  be  that  of  the  same  party.  The  weight  to  be  at- 
tached to  such  testimony  must  depend  upon  the 
ordinary  tests  of  knowledge,  the  capacity  of  a  wit- 
ness, his  disposition  to  tell  the  truth  and  the  means 
which  have  been  afforded  him,  whether  from  the 
Intrinsic  nature  of  the  subject  itself,  or  the  famili- 
arity of  the  witness  with  it,  to  acquire  the  informa- 
tion he  assumes  to  have.  Kideout  v.  Newton,  17  N. 
H.71. 

Latitude  of  the  present  ruU, 

It  is  pertinent,  in  this  connection,  to  add  that  the 
weight  of  authority,  as  evidenced  in  the  modern 
adjudication,  renders  the  witness  competent  if  he 
Has  seen  the  party  write  at  all.  Pope  y.  Askew,  1 
Ired.  L.  16;  Woodford  v.  MoClenahan,  9  lU.  85 ;  Mo- 
Nair  y.  Com.  26  Ph.  388;  Haynie  v.  State,  2  Tex.'App. 
1T8. 

Further  review  of  the  metaining  authorities. 

The  principles  sought  to  be  established  by  the  au- 
thorities here  collated  are  fully  sustained  by  the 
case  of  Woodman  y.  Dana,  62  Me.  18,  where  the 
court  in  an  exhaustive  and  carefully  considered 
opinion  by  Rice,  J.,  reviewed  the  authorities  and 
stated  as  a  principle  well  established  that  the  hand- 
writing of  a  person  may  be  proved  by  any  person 
who  has  acquired  a  knowledge  of  it,  as  by  having 
seen  him  write,  from  having  carried  on  a  corres- 
pondence with  him,  or,  as  was  decided  in  Ham- 
mond's Case,  2  Me.  98, 11  Am.  Dec.  88,  from  an  ac- 
quaintance gained  from  having  seen  handwriting 
acknowledged  or  proved  by  him.  Page  v.  Homans, 
14  Me.  481;  1  Oreenl.  Bv.  §  677;  Wharton,  Bv.  M  707, 
709. 

Theory  of  the  Vermont  and  MaMaehusetts:eourta. 

The  same  question  has  very  recently  been  before 
the  Supreme  Court  of  Vermont  in  the  case  of 
Rowell  V.  Fuller,  69  V t.  688,  where  the  court  an- 
nounoed  the  rule  that  where  a  writing  is  disputed 
and  another  is  offered  in  proof  as  a  standard  the 
court  should  first  find  as  a  fact  that  the  latter  is 
genuine  and  then  submit  it  to  the  jury  in  compari- 
son with  that  in  controversy.  This  doctrine  has 
been  re-affirmed  in  Costello  v.  Croweil,  138  Mass.  852, 
and  again  in  the  same  case  as  reported  in  189  Mass. 
690.  The  present  Bngllsh  rule  is  in  entire  accord 
12  L.  R.  A. 


and  harmony  with  that  now  in  vogue  in 
chusetts  and  Vermont.  This,  however,  has  been 
peremptorily  in  contra-dlstinguishment  of  the  ju- 
ridical position  above  outlined.  The  courts  of 
high  standing  and  marked  ability  for  whose  decis- 
ions we  have  great  respect  have  adopted  a  different 
rule  and  held  that  the  jury  should  ultimately  pass 
upon  the  question.  State  v.  Hastings,  63  N.  H.  461, 
opinion  by  Sargent,  Ch,  J. 

The  standard  of  comjparlson. 

As  to  the  standard  of  comparison,  it  may  be  re- 
marked that  even  in  those  States  where  tbe  com* 
mon-law  rule  has  been  relaxed  by  statutory  inno- 
vation, it  is  nevertheless  held  that  the  standard  of 
comparison  sought  to  be  introduced  must  be  either 
admitted  to  be  genuine  or  proved  so  to  be  by  un- 
doubted evidence.  McKeone  v.  Barnes,  108  Mass. 
344;  Pavoy  v.  Pavey,  80  Ohio  St.  600;  Van  Sickle  v. 
People,  29  Mich.  61;  State  v.  Hastings,  68  N.  H.  452; 
Travis  v.  Brown,  48  Pa.  9;  Baker  v.  Mygatt,  14  Iowa, 
181;  Heard  v.  State,  9  Tex.  App.  1. 

It  is  reversible  error  to  allow  a  document  to  go  to 
the  jury  as  a  standard  where  the  only  proof  of  Its 
genuineness  consists  in  comparison  by  experts  with 
some  other  writing  admitted  to  be  genuine.  The 
court  says:  It  appears  to  us  that  the  genuineness  of 
the  writing  made  the  basis  of  comparison,  some- 
times called  the  standard  writings,  should  be  proved 
by  direct  or  positive  evidence,  and  in  an  early  Iowa 
case  it  was  held  that  such  proof  should  be  by  tbe 
testimony  of  a  witness  who  saw  it  written  or  by  the 
testimony  of  a  person  or  by  some  other  positive 
proof.    Winch  v.  Norman,  66  Iowa,  186. 

As  to  the  comparison  of  the  writing' to  be  proved 
with  other  writings  at  common  law,  this  could  only 
be  by  documents  or  writings  already  in  evidence. 
But  this  rule  is  disputed  in  many  States.  Hender- 
son V.  Hackney,  16  Qa.  621;  Hanley  v.  Gandy,  28 
Tex.  211;  day  v.  Alderson,  10  W.  Va.  49:  State  v. 
Givens,  6  Ala.  747;  Tome  v.  Parkersburg  Branch  B. 
Co.  89  Md.  86,  17  Am.  Bep.  640;  Kannon  v.  Gallo- 
way, 2  Baxt.  280;  Rowt  v.  KUe,  1  Leiffh,  216;  West 
V.  State,  22  N.  J.  L.  212:  Board  of  Trustees  v.  Mlsen. 
heimer,  78  HL  22;  Clark  v.  Rhodes,  2  Heisk.  206 
Otey  V.  Hoy,  8  Jones,  L.  407;  Van  Sickle  v.  People, 
29  Mich.  61;  McAllister  v.  McAllister,  7  a  Mon.  209. 

The  genuineness  of  a  signature  to  a  lost  instra- 
ment  may  be  testified  to  by  an  expert  who  has  ex- 
amined the  signature  and  who  tesUfles  to  his  reool- 
lection  as  compared  with  the  genuine  signature  in 
evidence.  Abbott  v.  Coleman,  22  Kan.  260,  81  Am. 
Bep.  186. 
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this  question:  •*  Will  you  stale  from  the  ex- 
aniination  which  you  have  made  of  Exhibit  B, 
aod  of  the  comparisoo  you  have  made  between 
the  handwriting  on  that  and  the  handwriting 
on  these  other  exhibits  in  Mr.  Blauvelt's  hand- 
writiDg,  what  your  opinion  is  with  reference 
to  the  date  on  that  paper  ?  "  This  question 
was  objected  to  by  the^laintilT,  but  not  upon 
aoy  specific  ground.  The  court  excluded  the 
question,  manifestly  upon  the  ground  that  the 
question  calls  for  the  opinion  of  the  witness  as 
to  what  the  word  or  characters  mean.  To 
make  the  point  of  the  proposed  evidence  and 
ruling  more  precise,  the  defendants'  counsel 
asked  this  question:  **  I  ask  you  to  compare 
it  with  the  exhibit  you  have  in  your  hand,  and 
then  I  desire  to  ask  the  question  again  whether, 
in  your  opinion,  the  word  written  at  the  head- 
ing of  defendants'  Exhibit  B,  in  the  place  of 
the  date,  is  January  or  July; "  which,  upon 
plaintiff's  objection,  was  also  excluded.  The 
defendants'  counsel  excepted  to  the  rulings. 
Wc  think  the  learned  trial  judge  erred  in  ex- 


cluding the  evidence.  We  will  assume,  as 
stated  In  the  language  of  the  court,  that  the 
object  of  the  proof  was  to  show  by  the  witness 
what  the  words  and  characters  indicating  the 
date  of  the  receipt  were.  The  principle  in- 
volved is  whether  it  may  be  shown  what  the 
word  in  a  written  instrument  is.  To  a  person 
or  a  juror  (if  we  may  suppose  the  latter  case) 
who  can  neither  read  nor  write  it  is  indispens- 
able that  someone  who  can  should  be  allowed 
to  testifv  what  the  words  are.  This  course 
would  be  necessary  in  such  case,  however 
plainly  written  or  printed  the  word  might  be. 
Upon  the  same  principle  it  is  allowable  for 
the  jurymen,  who  are  perhaps  only  moderately 
skilled  in  letters  and  words,  to  determine 
what  the  letters  and  characters  are,  and  what 
word  thev  make.  The  jurors  may  do  this 
from  the  knowledge  thev  already  possess  and 
such  as  they  gain  during  the  trial  by  the 
reading  and  comparison  they  make  with  other 
writings  already  introduced  in  evidence.  In- 
deed, tne  court  held  in  the  opinion  in  this  case 


The  rule  in  North  Cktrollna  and  New  York, 

A  North  Oarollna  case  has  held  that  testimony  as 
tu  handwriting  founded  on  what  is  properly  termed 
**oomparlson  of  hands**  seems  to  be  now  generally 
exploded.  Pope  v.  Askew,  1  Ired.  L.  17;  Tates  v. 
Yat€«,76N.C.148. 

A  comparison  of  the  handwritiog  of  papers  in- 
troduced and  relevant  is  permitted  to  ascertain  the 
frenuinenesB  of  the  one  in  controversy.  This  rule 
was  distinctly  laid  down  in  Doe  v.  Newton,  5  Ad.  & 
El.  514,  and  approved  by  the  New  York  Ck>urt  of 
Appeals  in  Van  Wyck  v.  Mcintosh,  14  N.  Y.  442;  and 
in  a  later  case  Mr.  Commi&BUmeT  Leonard,  writing 
for  affirmance,  says:  **The  comparison  of  band- 
writing  is  permitted  where  different  instruments 
relevant  as  to  the  controversy  have  k)een  intro- 
duced for  other  purposes.**  Bandolph  v.  Loughlln, 
48  N.  Y.  4fi6. 

The  fluctuation  in  Judicial  opinion  regarding 
this  topic  has  been  violent  and  contradictory  and 
is  several  degrees  removed  from  unanimity  at  this 
time. 

The  Maryland  rule, 

Maryland  has  adopted  the  English  rule,  which 
bolds  signatures  to  be  proved  under  the  common- 
law  methods  except  in  cases  of  comparison,  by 
which  is  meant  the  collation  of  two  papers  in  jux- 
taposition for  the  purpose  of  ascertaining  by  in- 
spection if  they  were  written  by  the  same  person. 
This  rule  was  re-affirmed  in  1876  in  Tome  v.  Park- 
ersburg  Branch  R.  Co.  99  Md.  88,  which  case  is  sup. 
posed  to  announce  the  prevailing  view  in  that  Ju- 
risdiction. 

The  Ttxa»rvle, 

In  Texas  we  find  the  usual  aberrations  from 
standard  authorities.  The  Judidary  of  that  State 
gave  the  matter  the  most  exhaustive  and  disorlmi- 
natlDff  review,  and,  after  elaborate  discussion  of 
every  apparent  phase  of  the  question,  decided  In 
favor  of  the  old  common-law  rule,  which  prohibits 
proof  of  handwriting  by  comparison.  Han  ley  v. 
Gandy,  28  Tex.  211. 

Another  case  reported  in  the  same  volume  sus- 
tains the  same  view.  These  decisions  were  re- 
ceived with  such  dissatisfaction  as  to  place  the 
court  In  serious  embarrassment,  and  rather  than  re- 
cede from  a  position  so  deliberately  assumed  the 
Leflrialature  was  importuned  and  relief  afforded 
by  statutory  enactment,  which  provides  inter  oiia 
that  It  Is  competent  in  every  case  to  give  evidence 
of  handwriting  by  comparison  made  by  experts  or 
by  the  Jury.  PasohalU  Dig.  art  8182. 
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The  rule  a»  aanctioned  by  the  Nebratka  courts. 

In  Nebraska,  it  has  been  held  that  a  witness  not 
an  expert  cannot  be  permitted  to  give  his  opinion 
formed  by  a  comparison  of  the  disputed  signature 
with  the  signatures  of  the  party  attached  to  plead- 
ings filed  in  the  case.  In  Missouri  the  case  of  Dow 
V.  Spenny,  29  Mo.  887,  is  still  regarded  as  control- 
ling. The  case  appeared  on  appeal  after  the  court 
below,  in  an  action  on  a  promissory  note  alleged  to 
have  been  forged,  had  refused  to  allow  a  paper  not 
in  evidence  to  be  used  for  the  purposes  of  com- 
parison in  an  appellate  court.  This  ruling  was  af- 
firmed. Scott,  J.,  in  writing  for  affirmance,  says 
the  evidence  in  relation  to  the  comparison  of  hand- 
writing was  properly  executed,  as  the  fact  did  not 
bring  the  case  within  the  rule  as  stated  by  Oreen- 
leaf. 

The  South  (Jarotina  rule. 

In  South  Camlina  the  courts  adhere  with  sub- 
Btantial  unanimity  to  the  declsiun  announced  in 
1838  in  the  case  of  Boman  v.  Plunkett,  2  McCord, 
L.  518.  That  decision  admits  the  principle  of  the 
Bnglish  rule  to  be  correct  and  comparison  by  Jux- 
taposition, not  as  original  but  as  confirmatory 
evidence,  is  indulged. 

Theory  of  the  louxi  and  IndUma  cowrie. 
The  cases  of  Clark  v.  Wyatt,  16  Ind.  271,  and  Shank 
V.  Butscb,  28  Ind.  30,  are  supposed  to  embody  and 
tjrpify  the  Bnglish  rule  above  referred  to,  althouirh 
these  dedsiona  were  subsequently  repudiated.  In 
Chance  v.  Indianapolis  ft  W.  G.  R.  Co.  32  Ind.  473, 
which  was  the  controlling  decision  on  the  subject 
untU  1877,  when  ChUt  Justice  Biddell,  Ignoring  all 
previous  decisions  relevant  to  the  topic,  announced 
the  rule  in  Jones  v.  State  that  Mr.  Lawson,  in  his 
work  on  Expert  and  Opinion  Evidence,  pronounces 
to  be  among  the  curiosities  of  legal  literature. 

An  interesting  rimimi  of  the  cases  bearing 
upon  this  topic  will  be  found  in  the  opinion  of  the 
Indiana  Supreme  Court,  reported  in  Forgey  v. 
Cambridge  First  Nat.  Bank,  06  Ind.  126w 

The  rule  regulating  this  important  topic  has  as- 
sumed a  statutory  form  in  the  State  of  Iowa,  and 
section  3665  of  its  present  Code  enacts  that ''evi- 
dence respecting  handwriting  maybe  given  by 
comparison  made  by  experts  or  by  the  Jury  of 
handwritings  of  the  same  person  which  are  proved 
to  tk»  genuine.**  See  also  Baker  v.  Mygatt,  14  Iowa, 
181. 

The  Caltfomia  code  provisiom  on  the  aubjeet. 
The  California  Code  of  Civil  Procedure,  while 
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New  York  Court  of  Appeals. 
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at  general  term  that  the  Jury  might  compare 
the  receipt  in  question  with  the  dates  and  let- 
ters in  the  note  and  the  other  writings  to  deter- 
mine the  date  of  the  receipt.  If  such  compari- 
son may  be  made  by  unskilled  jurymen,  why 
should  they  not  be  aided  and  enlightened,  as 
they  may  be  in  analogous  cases  of  the  genu- 
ineness of  handwriting,  alterations  and  assimi- 
lations, by  men  who  have  made  the  subiect  of 
handwriting  a  study,  and  have  obtained  skill 
and  proficiency  in  that  branch  of  knowledge. 
As  no  objection  was  made  that  the  witness 
was  incompetent,  it  must  be  assumed  that  he 
was  qualified  as  an  expert  to  give  his  opinion, 
and  the  grounds  of  it,  in  aid  of  the  jury.  Van 
Wyeklen  v.  Brooklyn,  118  N.  Y.  424,  429.  and 
the  cases  there  cit^;  Masters  v.  Masters,  1  P. 
Wms.  426:  Rogers,  Expert  Testimony,  §  128. 
If  we  analyze  the  practical  processes  which 
have  to  be  gone  through  with  in  order  to  elicit 
and  apply  this  kind  of  evidence,  whether  from 
experts  or  lay  witnesses,  we  shall  find  that  the 


witness  is  required  to  examine  and  determine 
what  the  letters  and  characters  or  even  the 
hieroglyphics  are,  and  what  word  they  form 
in  combination.  The  word  thus  formed  roa^ 
be  in  a  native  or  foreign  language;  and,  if  it 
is  foreign,  then  another  process  still  is  to  be 
gone  through  with  before  it  can  reach  the  Com- 
prehension of  the  lay  mind,  and  that  is,  to  in- 
terpret its  meaning  into  the  native  language  of 
the  juror.  The  testimony  of  expert  witnesses 
frequently  exemplifies  one  or  both  of  these 
processes,  and  is  of  common  use  in  the  inves- 
tigations carried  on  in  courts  of  justice,  and 
in  other  avocations.  It  often  becomes  neces- 
sary and  pertinent  in  judicial  proceedings  to 
introduce  foreign  laws,  and  to  interpret  their 
meaning  to  the  comprehension  of  the  juror  not 
familiar  with  the  foreign  language.  We  think 
these  views  are  abundantly  supported  by  ad- 
judicated cases.  In  Sheldon  v.  Benham,  4  Hill, 
129-181,  a  skilled  bookkeeper  was  allowed  to 
show  the  words  indicated,  and  the  meaning  of 


adopting  a  variant  phraseology,  is  in  eseenoe  and 
spirit  a  substantial  re-enaction  of  the  above.  Va- 
rious provisioas  are  enacted  by  which  evidenoe 
may  be  introduced  upon  the  trial,  and  among  the 
facts  to  be  proved  and  the  evidentiary  matter  that 
may  be  introduced  (subd.  9,  §  1870)  we  find  the  fol- 
lowing, inter  alia:  '•"She  •  opinion  of  a  witness  re- 
specting the  Identity  of  handwriting  of  a  person 
where  be  has  knowledge  of  thOvPerson  or  hand- 
writing." The  subdivision  above  quoted  is  a  leg- 
islative enactment  of  a  well-settled  rule  of  common 
law.    See  also  Estate  of  Toomes,  64  Gal.  548. 

The  New  Tork  Act  of  1880. 

The  New  York  rule  is  clear,  concise  and  well  au- 
thenticated. For  fifty  yea  rs  the  matter  underwent 
a  state  of  gestation  and  was  subject  to  various  vac- 
illating rules  which  finally  compeUed  legislative 
interference,  and,  in  1881,  the  matter  crystal  Ized 
into  statutory  form,  which  is  believed  to  express 
and  typify  the  ripest  conclusions  and  ablest  Judicial 
Judgments  that  have  yet  been  given  on  this  vexed 
and  much  controverted  subject.  The  substance  of 
the  legislative  enactment  referred  to  will  be  found 
in  chap.  96,  Laws  1880,  and  under  Judicial  construc- 
tions it  has  been  held  that  the  Act  evidently  was  in- 
tended to  enlarge  the  rules  of  evidence  and  extend 
the  facilities  of  testing  of  handwriting  of  a  party* 
the  genuineness  of  whose  signature  was  disputed 
beyond  the  opportunities  afforded  by  the  then  ex- 
isting rules.    Peck  v.  Callaghan,  06  N.  Y.  78. 

The  New  Tork  adjudications  on  the  subject  of  eom- 
parison. 

In  this  Jurisdiction,  the  manifest  tendency  of  the 
later  decisions  is  toward  a  relaxation  of  the  rigors 
of  the  early  rule.  These  decisions  concede  that 
while  documents  could  not  be  put  in  evidence  for 
the  purpose  of  comparison,  yet,  as  in  the  English 
courts,  those  which  were  in  for  other  purposes 
might  be  compared  with  the  disputed  signature  by 
the  Jury  (Van  Wyck  v.  Mcintosh,  14  N.  Y.  489; 
Randolph  v.  Loughlin,  48  N.  Y.  466);  and  in  a  com- 
paratively recent  case  Mr.  Justice  Da  vies,  in  the 
course  of  a  singularly  well-considered  opinion, 
says:  **  A  comparison  of  the  handwriting  of  papers 
introduced  and  relevant  is  permitted  to  ascertain 
the  genuineness  of  the  one  in  controversy.** 

Attitude  of  the  text^writers  on  the  subject 

The  contention  sought  to  be  established  by  the 
text  have  the  support  and  authorization  of  the 
most  approved  writers  on  the  Law  of  Evidence. 
**lt  cannot  be  denied,"  says  Mr.  Starlde  (2  Starkle, 
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Ev.  p.  376),  **that  abstxvotly  a  witness  Is  more  likely 
to  form  a  correct  Judgment  as  to  the  identity  of 
handwriting  by  comparing  it  critically  and  minute- 
ly with  a  fair  and  genuine  specimen  of  the  party*8 
handwriting  than  he  would  he  able  to  make  by 
comparing  what  he  sees,  with  the  faint  impression 
made  by  having  seen  the  party  write  but  Qnce« 
and  then,  perhaps,  under  circumstances  which  did 
not  awaken  his  attention.**  ''When  other  writ- 
ings,** says  Prof.  Greenleaf  (Qreenl.  Bv.  1 678),  **ad- 
mitted  to  be  genuine,  are  already  in  the  case  here, 
comparison  may  be  made  by  the  Jury  with  or  with- 
out the  aid  of  experts.**  See  also  1  Phillips,  Ev.  6ch 
ed.  472;  Evans'  note  of  Pothler,  Cent.  2  Evans'  Po- 
thler,p.l86. 

The  rule  in  the  federal  courts. 

The  law  in  the  federal  courts  may  be  urlefly 
stated.  Ck>mparlson  of  hands  has  always  been  con- 
sidered a  legitimate  mode  of  determining  as  to  the 
authenticity  of  a  signature.  Judge  Loring  speaks 
of  it  as  a  method  sanctioned  in  Med  way's  Case.  6 
Ct.  CI.  421,  and  regards  it  as  the  law  of  the  courts 
It  would  be  more  accurate  to  say  it  was  adopted 
because  found  on  examination  to  be  the  law  of  the 
land.  See  pp.  420,  4S2;  also  Henderson  v.  Hackney, 
16  Ga.  821;  M'Corkle  v.  Binns,  6  fiinn.  849;  Lyon  v. 
Byman,  9  Conn.  66;  Adams  v.  Field,  21  V t.  2S6; 
Homer  v.  Wallis,  11  Mass.  809:  Moody  v.  Bowell,  17 
Pick.  490;  Richardson  V.  Newoomli,  21  Pick.  816; 
Chandler  v.  Le  Barron,  45  M&  684. 

Returning  to  a  consideration  of  the  rule  tn  the  fed- 
eral courts,  the  case  of  Moore  v.  United  States,  91 U. 
S.  270, 23  L.  ed.  846,  in  which  this  question  was  un- 
der review,  furnishes  some  cautionary  suggestions. 
Mr.  Justice  Bradley,  who  delivered  the  prevailing 
opinion,  evidently  Intended  to  limit  his  remarks  in 
their  applicability  to  the  case  at  bar, which  in  volved 
the  question.  What  rules  of  evidence  should 
govern  the  action  of  the  oourt  of  claims?  The 
great  majority  of  contracts  and  transactions  which 
oome  before  that  court  .-for  adjudication  are  per- 
meated, and  are  to  be  adjudged,  by  the  principles 
of  theoommonlaw.  Where  Congress  has  not  pro- 
vided, and  no  special  reason  demands,  a  different 
rule,  the  rules  of  evidence  ought  to  govern  the  ac- 
tions of  the  oourt  of  claims.  If  a  more  liberal  rule 
is  desirable,  it  is  for  Congress  to  declare  it  by  prop- 
er enactment,  but  the  general  rule  of  the  common 
law,  disallowing  a  comparison  of  handwriting  as 
proof  of  signature,  has  exceptions  equally  as  well 
settled  as  the  rule  Itself.  One  of  these  exceptions 
is,  if  a  paper  admitted  to  be  the  handwriting  of  a 
party  or  to  have  been  subscribed  by  hloi,  is  in  evi- 
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certain  cbaracten  and  abbreviations  of  entries 
made  by  a  deceased  officer  of  tbe  bank.  In 
the  opinion  in  tbat  case  Jvdge  Bronson  says: 
''I  see  DO  objection  to  tbe  testimony  of  tbe 
bookkeeper  in  relation  to  these  memoranda. 
He  was  not  caiied  to  give  a  construction  or  to 
declare  the  legal  effect  of  a  written  instrument; 
but,  as  a  person  skilled  in  such  matters,  to 
tell  the  jury  wbat  words  these  short  entries 
stood  for.  It  is  not  unlike  tbe  case  of  an  in- 
strument written  in  a  foreign  tongue,  where  a 
translator  may  be  called  in  to  tell  the  jury  how 
tbe  instrument  reads."  "Where  the  difficulty 
arises  from  the  obscurity  of  the  writing  itself, 
—e,  a,,  if  it  be  illegible  from  lapse  of  time, 
accident,  etc., — one  skilled  in  deciphering  may 
be  called;  as,  for  instance,  a  clerk  from  the 
postofflce.  Gresley,  Eq.  Ey.  IW.  199  (Phill. 
Ev.  Cow.  &  H.  TtoUs)  1419."  "The  yery  point 
arose  in  Armstrong  y.  BunvtOB,  6  Watts,  266. 
There  the  parties  on  a  trial  in  the  common 
pleas  differed  about  the  date  of  a  receipt  which 


had  been  rendered  illejdble,  the  one  contend- 
ing that  it  was  dated  1828,  and  the  other  that 
the  date  was  1824."  In  Vinton  y.  Peek,  14 
Mich.  287-290.  the  question  was  whether 
the  note  was  altered  from  "eight"  to 
"eighty."  An  expert  engraver  was  allowed 
to  testify  from  comparison  with  the  senuine 
writing  whether  an  "8"  was  altered  from 
a  "8."  In  that  case  the  court  said:  "It  is 
very  true  that  the  Jury  may  examine  the  paper 
for  themselves,  and  that  opinions  are  not  usu- 
ally admissible  where  the  .jury  can  form  their 
own  conclusions  unaided.  But  we  do  not 
think  it  would  be  safe  in  this  country  to  adopt 
a  rule  which  assumes  such  i^  degree  of  knowl- 
edge and  skill  among  jurors.  Even  reason- 
ably expert  writers  may  obtain  valuable  aid 
from  opinions  on  such  questions,  and  as 
neither  law  nor  custom  requires  our  jurors  to 
meet  any  standard  of  education,  we  think  that 
to  exclude  such  aid  would  lead  to  absurb  re- 
sults.    Tbe   most   enlightened    courts  have 


dencefor  some  other  purpose  In  the  cause,  the 
signature  may  be  compared  with  it  by  the  Jury. 
Moore  v.  United  States,  91  U.  S.  270, 28  L.  ed.  846. 

It  is  well  settled  that  a  witness  who  only  knows  a 
per9on*8  handwritinfirfrom  seeinsr  it  in  papers  pro- 
duced on  the  trial  and  proved  or  admitted  to  he 
his,  will  not  be  allowed  from  suob  knowledge  to 
testify  to  that  person's  handwriting,  unless  tbe  wit- 
ness be  an  ezp»ert  and  the  writing  in  question  is  of 
such  antiquity  that  witnesses  acquainted  with  the 
person^s  handwrltlnir  cannot  he  bad.  It  is  also  the 
result  of  the  weight  of  authority,  that  papers  can- 
not be  introduced  in  a  cause  for  the  mere  purpose 
of  enabling  the  jury  to  institute  a  comparison  of 
handwriting,  said  papers  not  l)eing  competent  for 
any  other  purpose.    GreenL  Ev.  H  6-9. 

But  where  other  writings  admitted  or  proved  to 
be  genuine  are  property  in  evidence  for  other  pur- 
poses the  handwriting  of  such  instruments  may  be 
compared  by  the  Jury  with  tbat  of  tbe  Instrument 
or  signature  in  question  and  its  genuineness  m- 
f erred  from  such  comparison.  Griffith  v.  Williams, 
1  Cromp.  A  J-  47:  Doe  v.  Newton.  5  Ad.  ft  El.  514; 
Tan  Wy  ck  v.  Mcintosh,  14  N.T.  489;  Miles  v.  Loomis, 
75  N.  Y.  288;  Medway  v.  United  States,  6  Ct  CI.  421; 
McAllister  v.  McAllister.  7  B.  Mon.  209;  1  PhilL  Bv. 
4tb  Am.  ed.  616;  Qreenl.  Bv.  1 678. 

The  history  of  this  last  rule  is  well  stated  in  Med- 
way V.  United  States,  supra. 

In  Griffith  v.  WiUlams,  niprti,  it  was  stated  by  the 
court  that,  *^here  two  documents  are  in  evidence. 
It  is  competent  for  the  court  or  Jury  to  compare 
them.  The  rule  as  to  the  comparison  of  handwrit- 
ing applies  to  witnesses  who  can  only  compare  a 
writing  to  which  they  are  examined  wii^  the  char- 
acter of  the  handwriting,  impressed  upon  their 
own  mind:  but  tbat  rule  does  not  apply  to  the  court 
or  Jury,  who  may  compare  the  two  documents 
when  they  are  properly  in  evidence.  An  authori- 
tative statement  of  tbe  rule  is  given  by  Jveiice 
Johnson  in  Van  Wyck  v.  Mcintosh,  14  N.  Y.  489,  de- 
cided in  1868.  And  from  an  extract  m  the  opinion 
it  appears,  tbat  in  tbe  French  Code  Napoleon, 
16 ISSS,  1224,  there  is  an  exclusion  of  all  private  writ- 
ing not  admitted  to  be  genuine  in  the  cause  as  a 
standard  of  comparison. 

Of  the  cTiange  effected  hy  the  Texae  CriminaH  Code, 

The  rule  as  above  formulated  is  not  contravened 
by  tbe  decisions  of  the  Supreme  Court  of  Texas,  al- 
though it  appears  that  the  English  rule  does  not 
obtain  In  that  Jurisdiction  having  been  changed  by 
tbe  Code  of  Criminal  Procedure  (1 67)  but  not  \n 
12  L.  R.  A. 


dvll  cases.  Bbom  v.  Ztmpelman,  47  Tex.  518.  The 
leading  case,  however,  applicable  to  this  discussion 
is  that  of  Hanley  v.  Gandy,  28  Tex.  211  (previously 
cited),  which  decided  tbat  other  papers  not  con- 
nected with  tbe  cause  cannot  be  introduced  for 
the  mere  purpose  of  instituting  a  comparison  of 
handwriting.  No  case  decided  that  a  signature  to 
be  proven  cannot  be  compared  by  the  Jury  with 
other  papers  or  signatures  of  a  party  properly  in 
evidence  in  the  cause. 

Strotber  v.  Lucas,  81 U.  S.  6  Pet  768, 8  L.  ed.  578, 
tbe  leading  case  In  the  United  States  Supreme 
Court,  relates  to  tbe  competency  of  a  witness  to 
testify  as  to  tbe  genuineness  of  a  signature  with 
any  knowledge  of  the  party's  handwriting,  and  the 
court  held  that  such  evidence  is  not  admissible. 

Brief  review  of  the  Enifiieh  eauea  at  niti  priut, 

Tbe  niei  priua  decisions  of  tbe  English  courts,  al- 
though not  in  entire  harmony  (AJlesbrook  v.  Roach, 
1  Esp.  851),  and  much  criticised  by  the  text-writers, 
were  generally  hostile  to  the  admission  of  compari- 
son by  experts,  until  by  the  Act  of  Parliament  in 
1864  such  evidence  was  declared  legitimate.  Stan- 
ger  V.  Searle,  1  Esp.  14;  Clermont  v.  TuiUdge,  4  Car. 
&  P.  1;  Bex.  V.  Cator,  4  Esp.  117. 

Even,  however,  before  the  passage  of  that  Act  a 
Jury  were  allowed  themsel^-es  to  institute  the  com- 
parison, but  only  with  documents  in  evidence  be- 
fore them  and  relevant  to  the  issue.  Doe  v.  New- 
ton, 6  Ad.  A  EL  614;  Solita  v.  Yarrow,  1  Moody  & 
R.  188;  Griffith  v.  WiUiams,  1  Cromp.  &  J.  47: 
Bromage  v.  Rice,  7  Car.  A  P.  648. 

In  Doe  V.  Suckermore,  6  Ad.  ft  El.  708,  the  whole 
subject  received  very  great  consideration,  four 
Judges  of  tbe  king*s  bench  delivering  elaborate 
opmions,reviewing  the  cases  very  f  ully,and  discuss- 
ing very  thoroughly  the  principles  upon  which  evi- 
dence of  this  character  should  be  received  or  ex- 
cluded. Tbe  rule  seems  to  be  conceded  in  that  case 
by  all  the  Judges,  that  as  to  any  but  ancient  writ- 
ings, an  opinion  formed  upon  a  mere  comparison 
of  hands  at  tbe  trial,  eo  instanti,  was  not  admissible, 
but  they  were  equally  divided  upon  the  question 
whether  a  knowledge  of  the  handwriting  might  be 
obtained  by  a  skilled  person,  sufficient  to  render 
him  a  witness  competent  to  speak  as  to  the  genu- 
ineness of  the  signature  merely  by  a  previous  ex- 
amination of  other  signatures  shown  to  be  genu- 
ine. Xord  Chief  Justice  Denmon,  Doe  v.  Webber,  1 
Ad.  ft  El.  787;  Williams,  J.,  Sadler  v.  Paefreyman, 
Id.  718. 

This  distinction  is  admitted  to  be  subtle;  but 
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availed  themselves  of  such  assistance,  aad  we 
deem  it  wi^e  to  use  it  iii  all  cases  where  it  is 
at  hand.  It  can  do  no  hann,  and  at  all  events 
must  often  be  indispensable  to  justice."  In 
the  case  of  Stone  v.  Hubbard,  7  Gush.  596,  it 
was  held  that  in  a  case  where  the  date  of  a 
note  was  doubtful,  it  being  uncertain  as  to 
whether  the  last  figure  was  a  4  or  a  2,  the 
plaintiff  was  entitled  to  call  experts,  and  ask 
their  opinion,  "for  the  purpose  of  aiding  the 
court  or  jury  in  arriving  at  a  true  reading  of 
the  document."     Expert  testimony  upon  the 


same  subject  as  in  this  case,  as  to  whether  the 
figure  was  an  8  or  a  8,  was  admitted  in  the 
case  of  Norman  v.  Jdorrell,  4  Ves.  Jr.  770. 

Having  reached  the  conclusion  that  a  new 
trial  must  be  granted  for  the  error  in  exclud- 
ing the  testimony  of  the  expert,  we  do  not  ex- 
press any  opinion  upon  the  other  questions 
raised  upon  the  appeal. 

Judgment  sliould  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur. 


seems  to  have  prevented  the  ooneunence  of  these 
two  Judges  with  Ck>leridfire  and  Patterson,  JJ.,  in 
refusing  the  rule  for  a  new  trial. 

Parliamentary  legUilation  on  the  subject. 

SirJamea  Stephen  has  summarized  the  Enfirltsh 
rule  relating  to  this  topic  with  admirable  preciee- 
ness,  and  article  S2  of  his  celebrated  Digest  provides 
that  comparison  of  the  disputed  handwriting  or 
any  writing  proved  to  tbe  satisfaction  of  the  judge 
to  be  genuine  is  permitted  to  he  made  by  witnesses, 
and  such  writings  and  tbe  evideooe  of  witnesses  re- 
specting the  same  may  be  submitted  to  the  court 
and  jury  as  evidence  of  the  genuineness  or  other- 
wise of  the  writing  in  dispute.  Mr.  Chace  in  his 
valuable  annotation  of  Stephen^s  Digest  appends 
an  exhaustive  note  at  page  110,  from  which  the 
want  of  harmony  in  the  various  jurisdictions  of 
this  country  is  quite  apparent.  The  Bnglish  rule, 
supra,  has  the  ascendancy  in  all  the  New  England 
States,  New  York,  New  Jersey,  Mississippi,  ^Texas, 
Ohio,  Iowa  and  Kansas.  In  many  States  collateral 
and  relevant  writings  cannot  be  Introduced  for 
comparison.  Williams  v.  State,  61  Ala.  88;  Hough- 
ton First  Nat.  Bank  v.  Boberts,  41  Mich.  700;  Hazle- 
ton  V.  Ck>lumbus  Union  Bank,  82  Wis.  84;  State  v. 
ainton,  67  Mo.  880;  Brobston  v.  GahiU,  64  HI.  856; 
Berress'  Oase,  27  Gratt.  M6;  Herrlck  v.  Swomley,  56 
Md.  4S9:  Hawkins  v.  Grimes,  18  B.  Mon.  860;  Yates 
V.  Yates,  76  N.  C.  148. 

Summary  of  the  adjudications. 

Summarizing  the  conclusions  of  authority,  it  may 
be  affirmed  that  the  rule  forbidding  proof  of  hand- 
writing hy  comparison  is  gradually  being  aban- 
doned by  the  States  of  this  Union  that  once  recog- 
nized it,  until  it  ts  now  retained  in  only  sixteen 
States  and  in  some  of  these  is  very  much  qualified 
by  its  exceptions.  1  Wharton,  Bv.  717,  and  note;  1 
Best,  Ev.  450;  7  Starkie,  Ev.  7th  Am.  ed.  716. 

The  practice,  however,  on  this  point,  as  the  fore- 
going review  will  demonstrate,  is  hopelessly  diver- 
gent.   Homer  v.  Wallis,  11  Mass.  809. 

But  the  better  reason  seems  in  favor  of  allowing 
the  jury  to  compare.  Travis  v.  Brown,  48  Pa.  9, 82 
Am.  Dec.  540. 

Comparison  of  hands  may  be  made  where  other 
writiDgs,  admitted  or  dearly  proved  to  be  genuine, 
are  already  in  evidence  for  some  other  purpose. 
United  States  v.  Damaud,  8  Wall.  Jr.  181:  Bragg  v. 
Ck)lwell,  19  Ohio  St.  412:  Shannon  v.  Fox,  1  Cranch, 
C.  C.  188:  Martin  v.  Magulre,  7  Gray,  177;  Depue  v. 
Place,  7  Pa.  428:  Heed  v.  Spaulding,  42  N.  H.  122; 
Ebom  V.  Zimpelman,  47  Tex.  518;  Tyler  v.  Todd,  86 
Conn.  218:  Jones  v.  State,  60  Ind.  241;  Bowman  v. 
Sanborn,  25  N.  H.  98;  Miles  v.  Loomis,  75  N.  Y.  288; 
Hynes  v.  McDermott,  82  N.  Y.  41,  22  Alb.  L.  J.  867; 
Outlaw  V.  Hurdle,  1  Jones,  L.  150;  Williams  v. 
Drexel,  14  Md.  578;  Allport  v.  Meek,  4  Car.  &  P.  267; 
Goodyear  v.  Vosburgh,  68  Barb.  154;  Hazleton  v. 
Columbus  Union  Bank,  82  Wis.  48;  State  v.  Miller, 
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47  Wis.  538;  Com.  v.  Eastman,  1  Ciish.  189;  State  v. 
Givens,  5  Ala.  7OT;  Kirksey  v.  Kirksey,  41  Ala.  689. 

Experts  may  make  comparison  of  a  genuine  sig- 
nature with  ancient  writing  in  dispute  when  living 
witnesses  cannot  be  had  and  such  writing  is  not 
old  enough  to  prove  itself.  Williams  v.  Drexel,  su- 
pra; State  V.  Scott,  45  Mo.  802;  State  v.  Hastings,  58 
N.  H.  460;  Hicks  v.  Person,  19  Ohio,  429;  Yates  v. 
Yates.  76  N.  C.  148;  Van  Sickle  v.  People,  29  Mich. 
61;  McAllister  v.  McAllister,  7  B.  Mon.  270. 

Oenuineness  of  the  standard  must  concUuivcly  ap- 
pear. 

It  remains  to  add  that  the  standard  must  be 
proved  clearly  beyond  a  reasonable  doubt  In  addi- 
tion to  what  is  necessary  to  admit  the  standard  in 
evidence  (Bragg  v.  Colwell.  10  Ohio  St  412:  Outlaw 
V.  Hurdle,  1  Jones,  L.  150);  and  if  there  is  any  con- 
troversy a^  to  the  genuineness  of  the  specimens  they 
are  excluded.  Bowman  v.  Sanborn,  26  N.  H.  96; 
Reed  v.  Spaulding,  42  N.  H.  122:  Com.  v.  Coe,  115 
Mass.  481;  Tyler  v.  Todd,  86  Conn.  218;  State  v.  Ward« 
89Vt2a>. 

A  distinction  noted. 

An  important  distinction  must  he  observed  In  all 
cases,  where  comparison  of  handwriting  becomes 
desirable.  The  rule  does  not  apply  and  never  did 
when  a  prima  facie  case  has  been  made  without  it« 
or  when  the  evidence  is  conflicting.  It  is  only 
when  comparison  is  relied  on  alone  and  by  itself; 
but  when  comparison  is  resorted  to  in  aid  and  cor- 
roboration of  other  competent  evidence,  or  of 
doubtful  proof,  or  when  the  evidence  is  conflicting, 
tbe  rule  is  not  violated.  Benedict  v.  Flanigan,  18 
S.  C.  506, 44  Am.  Hep.  588;  Boman  v.  Plunkett,2  Mo- 
Cord,  L.  518;  Travis  v.  Brown,  supra:  Baker  v. 
Haines,  6  Whart.  284, 86  Am.  Dec.  225:  Myers  v.  Toe- 
can,  8  N.  H.  4S;  Gore  v.  Stevens,  1  Dana,  201, 25  Am. 
Dec.  141;  Woodard  v.  SpUler,  1  Dana,  180;  Smith  v. 
Fenner,  1  GalL  175;  Moody  v.  Kowell.  17  Pick.  480. 

Returning  to  the  contentions  sought  to  be  estab- 
lished in  the  principal  case,  it  may  he  well  to  re- 
mind the  practitioner  that  the  trial  court  will,  with- 
out proof,  determine  the  meaning  of  the  customary 
abbreviation  of  Christian  names  (Gordon  v.  Holi- 
day, 1  Wash.  C.  C.  289:  Weaver  v.  McElhenon,  18  Mo. 
90;  Stephen  v.  State,  11  Ga.  241);  the  names  of  offloea 
(Moeeley  v.  Mastin,  87  Ala.  221);  names  of  places 
(Ellis  V.  Park,  8  Tex.  206;  Russell  v.  Martin,  15  Tex. 
288);  and  common  words.  Jaqua  v.  Witbam  A  A. 
Co.  4  West.  Kep.  716, 106  Ind.  547;  2  Wharton,  Ev.  1008; 
Best,  Ev.  282, 262. 

The  implications  of  the  above  paragraph  favor 
the  familiar  doctrine  that  courts  will  take  Judicial 
notice  of  such  well-recognized  abbreviations  as 
custom  and  usage  have  for  a  long  period  sanc- 
tioned; and  for  the  authorities  sustaining  the  gen- 
eral proposition  as  to  Judical  notice,  reference  is 
made  to  a  note  appended  to  the  case  of  Olive  v. 
State,  4  KB.  A.  83,  86  Ala.  88. 


1891. 


Hamsb  t.  Sidwat. 


46S 


Louisa  W.  HAMER,  Appt, 

V. 

C  Franklin  SID  WAY,  Exr.,  etc.,  of  William 
E.  Story,  Deceased,  Be^t. 

(....N.Y ) 

1.  Amlnor^B  abstinence  firomlntozleat- 
in^liqaom  andtotMoco,  and  from  swearing  or 
playing  cards  or  billiards  for  money,  Js  a  good 
consideration  for  a  promise  by  his  uncle  to  pay 
him  a  sum  of  money. 

2*  A  trust  is  created  by  a  letter  ftrom 
an  uncle  to  a  nepheur  who  had  written  to 
claim  a  sum  of  money,  acknowledging  that  the 
nephew  had  earned  it,  and  saying,  "I  had  the 
money  in  the  bank  the  day  you  were  twenty-one 
years  old  that  I  intended  for  you,"  and,  **I  don't 
intend  to  interfere  with  the  money  in  any  way  un- 
til I  think  you  are  capable  of  taking  care  of  it,"— 
then  adding  in  a  postscript,  ''You  can  consider  the 
money  on  interest." 

(AprU14,1801.) 

APPEAL  by  plaintiff  from  an  order  of  the 
General  Term  of  the  Supreme  Court, 
Fourth  Department,  reversing  a  judgment  of 
the  Chemune  Special  Term  in  favor  of  plain- 
tiff in  an  action  brought  to  enforce  payment  of 
a  claim  against  the  estate  of  William  I>.  Story, 
deceased.    Bewrsed. 

Statement  by  Parker,  J.: 
Appeal  from  an  order  of  the  Greneral  Term 
of  the  Supreme  Court  in  the  Fourth  Judicial 


Department,  reversing  a  Judgment  entered  on 
the  decision  of  the  court  at  special  term  in  the 
county  clerk's  office  of  Chemung  County  on 
the  Ist  day  of  October,  1889.  The  plaintiff 
presented  a  claim  to  the  executor  of  William 
E.  Story;  8r.,  for  $5,000  and  interest  from  the6th 
day  of  February,  1875.  She  acquired  it  through 
several  mesne  assignments  from  William  £. 
Story,  2d.  The  claim  being  rejected  by  the  exec- 
utor, this  action  was  brought.  It  appears  that 
William  E.  Story,  Sr.,  was  the  uncle  of  William 
£.  Story,  2d;  that  at  the  celebration  of  the 
golden  wedding  of  Samuel  Story  and  wife,  fa- 
ther and  mother  of  William  E.  Story.  Sr.,  on 
the  20th  day  of  March,  1869.  in  the  presence  of 
the  family  and  invited  guests,  he  promised  hia 
nephew  that  if  he  woula  refrain  from  drinking, 
using  tobacco,  swearing  and  playing  cards  or 
billiards  for  money  until  he  became  twenty- 
one  years  of  age,  he  would  pay  him  the  sum  of 
$5,000.  The  nephew  assented  thereto,  and 
fully  performed  the  conditions  inducing  the 
promise.  When  the  nephew  arrived  at  the  age 
of  twenty-one  years,  and  on  the  8l8t  day  of 
January,  1875,  he  wrote  lo  his  uncle,  inform- 
ing him  that  he  had  performed  his  part  of  the 
agreement,  and  had  thereby  become  entitled  to 
the  sum  of  $5,000.  The  uncle  received  the  let- 
ter, and  a  few  days  later,  and  on  the  6th  day  of 
February,  he  wrote  and  mailed  to  his  nephew 
the  following  letter: 

"Buffalo,  Feb.  6, 1875. 
"W.  E.  Story,  Jr. 

"Dear  Nephew:    Your  letter  of  the  Slst  ult. 
came  to  hand  all  right,  saying  that  you  had 


NOTJL—Cantraet  valid;  eonaideration  atential. 

Neither  the  motive,  nor  the  expectation  of  result 
that  induces  one  to  enter  into  a  contract,  consti- 
tutes its  consideration.  PhiJpot  v,  Grunlnger,  81  IT. 
8.14  WalL  670, 2U  L.  ed.  743. 

An  agreement  hy  a  judgment  creditor  to  allow  a 
new  trial  is  not  binding  unless  made  on  some  con- 
sideration.   Plunkett  V.  Black,  117  Ind.  14. 

An  equitable  oonsideration  will  support  a  con- 
tract. Wright  V.  Jones,  Z  West.  Rep.  866,  106  Ind. 
17;  Condon  v.  Barr,  4  Cent  Rep.  657,  40  N.  J.  L.  58; 
Wills  v.  Ross,  77  Ind.  1,  40  Am.  Bep.  279;  Elston  v. 
Castor,  101  Ind.  426.    See  15  Cent.  L.  J.  886. 

Contract  imports  muttMHty. 

A  contract  imports  mutuality,  and  there  must  be 
the  concurrence  of  the  mhids  of  all  parties  in  refer- 
ence to  the  thing  to  be  done.  Jolsen^s  T.  K  &B.  v. 
Thurber,  118  N.  Y.  684;  Shaw  v.  Woodbury  Glass 
Works,  68  N.  J,  L.  7;  Wallingf  ord  v.  Columbia  A  Q. 
R.  Co.  26  8.  C.  268;  Dorsey  v.  Pike,  50  Hun,  684. 

If  anything  is  left  open  or  undetermined  so  that 
the  minds  of  the  parties  have  not  met,  no  contract 
exists.  Mattoon  Mfg.  Co.  v.  Oshkosh  Mut.  F.  Ins. 
Co.  69  Wis.  661 

There  must  be  a  meeting  of  minds,  and  there  can 
be  no  meeting  of  minds  if  one  party  has  no  mmd 
which  can  meet  the  mmd  of  the  other.  Bickeison 
V.  Davis,  9  West.  Rep.  680,  111  Ind.  488;  1  Parsons, 
Notes  and  Bills,  148. 

A  contract  not  mutually  binding  is  void  for 
want  of  mutuality.  Cartwright  v.  McGown,  10 
West.  Rep.  504, 121  nL  888. 

Mutual  and  eoneurrent  pnmilMs. 

Concurrent  promises,  creating  a  reciprocity  of 
obligation,  constitute  a  good  oonsideration  for 
each  other.  Buckingham  v.  Ludlum,  2  Cent.  Rep. 
197,  40  N.  J.  Bq.  422. 
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This  was  a  contract  to  prevent  further  litigation 
respecting  real  estate.  For  a  history  of  the  case,  see 
Ludium  V.  Buckingham,  86  N.  J.  Eq.  71,  on  appeal 
80N.  J.  Eq.668. 

A  promise  is  a  good  consideration  tor  a  promise, 
but  they  must  be  mutual  and  concurrent,  so  that 
they  create  a  reciprocity  of  obligation,  and  when 
that  is  the  case  they  constitute  as  perfect  a  consid- 
eration as  a  contract  can  have.  1  Chitty,  Cont.  11th 
Am.  ed.  60;  1  Parsons,  Cont.  477;  Buckingham  v. 
Ludium,  supra, 

A  written  agreement  not  showing  upon  its  face 
mutuality  of  obligation  or  other  considerations 
may  be  supported  as  a  contract  by  another  written 
contract  made  at  the  same  time,  and  shown  to  have 
been  a  consideration  for  the  former  agreement. 
Bolles  V.  Sachs,  37  Minn.  815. 

An  exchange  of  notes  of  an  equal  amount  is  based 
on  a  mutual  and  adequate  consideration.  Cohn  v. 
HusBon,U9N.  Y.609. 

Promises  to  sell  goods  and  to  pay  therefor  are 
mutual  and  concurrent.  Pope  v.  Terre  Haute  Car 
&  Mfg.  Co.  9  Cent.  Rep.  421, 107  N.  Y.  61. 

A  conveyance  of  property  made  to  a  firm  is  an 
adequate  consideration  for  a  note  on  the  firm  made 
by  one  of  the  firm.  Philpot  v.  Grunmger,  81  U.  8. 
14  Wall.  970,  20  L.ed.  748. 

Where  several  mutually  agree  to  pay  money  to 
be  expended  for  a  lawful  object  of  common  in- 
terest to  the  parties,  the  promise  of  each  is  con- 
sidered as  made  in  consideration  of  the  promise  of 
the  others.  Osbom  v.  Crosby,  1  New  Eng.  Rep.  846, 
68  N.  H.  588,  citing  George  v.  Harris,  4  N.  H.  688; 
Moore  v.  Chesley,  17  N.  H.  161. 

A  mere  voluntary  promise  is  not  enforeedtle. 

A  mere  voluntary  promise  without  consideration 
is  not  enforceable.  Bramblet  v.  Lumsden,  80  Ga. 
707;  Nelson  v.  Pickwick  Associated  Co.  80  111.  App. 
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Apb., 


Hved  up  to  the  promise  made  to  me  several 
years  ago.  I  have  no  doubt  but  you  have,  for 
which  you  shall  have  five  thousand  dollars,  as 
I  promised  you.  I  had  the  money  in  the  bank 
the  da^  you  was  twenty-one  years  old  that  I  in- 
tend for  you,  and  you  shall  have  the  money 
certain.  Now,  Willie,  I  do  not  intend  to  inter- 
fere witii  this  money  in  any  way  till  I  think 
you  are  capable  of  taking  care  of  it»  and  the 
sooner  that  time  comes  the  better  it  will  please 
me.  I  would  hate  very  much  to  have  you  start 
out  in  some  adventure  that  you  thought  all 
right  and  lose  this  money  in  one  year.  The 
firFt  five  thousand  dollars  that  I  ffot  together 
cost  me  a  heap  of  hard  work.  You  would 
hardly  believe  me  when  I  tell  you  that  to  ob- 
tain this  I  shoved  a  jack-plane  many  a  day, 
butchered  three  or  four  years,  then  came  to  this 
city,  and,  after  three  months'  perseverance,  I 
obtained  a  situation  in  a  grocery  store.  I 
opened  this  store  early,  closed  late,  slept  in  the 
fourth  story  of  the  building  in  a  room  thirty  bv 
fort^  feet,  and  not  a  human  being  in  the  build- 
ing but  myself.  All  this  I  done  to  live  as  cheap 
as  I  could  to  save  something.  I  don't  want 
you  to  take  up  with  this  kind  of  fare.  I  was 
here  in  the  cholera  season  of  '49  and  '52,  and 
the  deaths  averaged  80  to  125  daily,  and  plenty 
of  small-pox.  I  wanted  to  go  home,  but  Mr. 
Fisk,  the  eentleman  I  was  working  for,  told 
me.  if  I  left  them,  after  it  got  healthy  he  prob- 
ably would  not  want  me.  I  stayed.  All  the 
monev  I  have  saved  I  know  just  how  I  got  it. 
It  didf  not  come  to  me  in  an jr  mysterious  way, 
and  the  reason  I  speak  of  this  is  that  money 
got  in  this  way  stops  longer  with  a  fellow  that 
gets  it  with  hard  knocks  than  it  does  when  he 


finds  it.  Willie,  you  are  twenty-one,  and  you 
have  many  a  thing  to  learn  yet.  This  money 
you  have  earned  much  easier  than  I  did,  be- 
sides aci^uiring  ^ood  habits  at  the  same  time, 
and  you  are  quite  welcome  to  the  money. 
Hope  you  will  make  good  use  of  it.  I  was  ten 
long  years  getting  this  together  after  I  was 
your  age.  Now,  hoping  this  will  be  satisfac- 
tory, I  stop.  One  thing  more.  Twenty-one 
years  ago  I  bought  you  fifteen  sheep.  These 
sheep  were  put  out  to  double  every  four  years. 
I  kept  track  of  them  the  first  eight  years.  I 
have  not  heard  much  about  them  since.  Your 
father  and  grandfather  promised  me  that  they 
would  look  after  them  till  you  were  of  age. 
Have  they  done  so?  I  hope  they  have.  By 
this  time  you  have  between  five  and  six  hun- 
dred sheep,  worth  a  nice  little  income  this 
spring.  Willie,  I  have  said  much  more  than  I 
expected  to.  Hope  you  can  make  out  what  I 
have  written.  To  day  is  the  seventeenth  day 
that  I  have  not  been  out  of  my  room,  and  have 
had  the  doctor  as  many  days.  Am  a  little  bet- 
ter to  day.  Think  I  will  get  out  next  week. 
You  need  not  mention  to  father,  as  he  always 
worries  about  small  matters. 

"Truly  yours, 

"W.  E.  Story," 

"P.  8.  You  can  consider  this  money  on  in- 
terest." 

The  nephew  received  the  letter,  and  there- 
after consented  that  the  money  should  remain 
with  his  uncle  in  accordance  with  the  terms 
and  conditions  of  the  letter.  The  uncle  died 
on  the  29th  day  of  January,  1887,  without  hav- 
ing paid  over  to  his  nephew  any  portion  of  the 
said  $5,000  and  interest. 


A  naked  promiae,  after  a  oontract  has  been 
entered  into,  Is  without  consideration  and  cannot 
be  enforced.    Little  v.  Bees,  84  Minn.  877. 

No  action  can  be  maintained  to  enforce  a  srratu- 
itous  promise,  however  worthy  the  object  Intended 
to  be  promoted.  First  Presby.  Church  v.  €k>oper,  8 
L.  R.  A.  408, 112  N.  Y.  517;  Plunkett  v.  Black,  117  Ind. 
U;  Pf eifTer  v.  Campbell.  Ill  N.  Y.  681;  Clark  v.  Jones, 
85  Ala.  m. 

A  promise  to  pay  a  niece  for  services  In  one*s 
family,  made  after  she  had  married  and  left  the 
family,  is  void  for  want  of  consideration.  Bobin- 
son  V.  McAfee,  60  Mich.  875. 

A  promise  by  a  husband  to  his  wife  on  her  death- 
bed that  their  son  should  have  certain  property, 
does  not  constitute  a  valuable  consideration  for  a 
conveyance  by  him  to  the  son.  Peek  v.  Peek,  1 L. 
K.  A.  186,  77  CaL  106. 

Past  a4st  a  tuffident  eonstderation, 

A  past  act,  if  done  at  the  request  of  the  promisor, 
furnishes  sufficient  consideration  for  a  present 
promise.  Trine  v.  Williamson  (Pa.)  12  Cent.  Bep. 
657. 

A  by-gone  act  or  service  rendered  pursuant  to  a 
previous  request  of  the  promisor  is  sufficient  to 
sustain  an  action  on  a  promise.  1  Chltty,  Cont.  60; 
Dyer,  272,  note  h;  Carman  v.  Noble,  9  Pa.  871. 

Bui  a  mere  voluntary  act  wiU  not  support  an  action. 

Voluntary  service  or  labor  done  without  the 
privity  or  consent  of  the  defendant,  however 
beneficial  to  him,  in  savin?  his  property  from  de- 
struction hy  fire,  will  not  support  a  promise.  Bar- 
tholomew V.  Jackson,  20  Johns.  28. 

Any  act  done  for  the  benefit  of  another,  without 
his  request,  is  to  be  deemed  a  voluntary  act,  for 
which  no  action  can  be  sustained,  unless  after 
12  L.  R.  A. 


knowing    of    the   service  the   person   benefited 
promises  to  pay  for  it.  Glenn  v.  Savage,  14  Or.  607. 

Marriage  a  good  eonstderatUm. 

Marriage  is  a  grood  consideration  to  sustain  a  con- 
tract. Harrison  v.  Trader,  27  Ark.  280;  McCawv. 
Burk,  81  Ind.  62;  Blchardson  v.  Sohults,  96  Ind.  426; 
Frank*8  App.  68  Pa.  194;  Butterfleld  v.  Stanton,  44 
Miss.  86;  Wright  v.  Wright,  54  N.  Y.  440;  Herring  v. 
Wickham,  29Gratt.  6E8,  26  Am.  Bep.  410. 

It  is  a  good  consideration  for  a  deed.  Gibson  v. 
Bennett,  4  New  Eng.  Bep.  412, 79  Me.  802. 

It  is  a  consideration  of  the  highest  value.  Mag- 
niao  V.  Thompson,  8S  U.  S.  7  Pet.  848,  8  L^  ed. 
709;  Prewit  v.  Wilson,  103  U.  S.  22, 26  L.  od.  860;  De 
Barante  v.  Gott,  6  Barb.  497;  Wood  v.  Jackson,  8 
Wend.  26;  Dugan  v.  Gittings,  8  Gill,  188, 43  Am.  Dec 
812;  Wright  v.  Wright,  supra. 

An  agreement  by  a  father  with  the  future  hus- 
band of  his  Illegitimate  daughter,  to  settle,  at  his, 
the  father*s,  death,  his  '^hole  estate"  upon  the 
husband,  in  consideration  of  the  marriage,  is  valid, 
and  will  bind  the  property  belonging  to  the  father 
at  the  time  of  his  death.  Wall  v.  Scales,  1  Dev.  Bq. 
472. 

A  verbal  promise  made  by  a  father  to  the  hus- 
band of  his  daughter  before  his  marriage,  to  con- 
vey certain  land  to  him,  is  a  sufficient  consideni- 
tion  for  a  written  agreement  for  that  purpose  after 
the  marriage.  Argenbright  v.  Oampbell^  8  Hen.  & 
M.  144. 

If  a  father  promises  A  that  if  he  will  many  his 
daughter,  he  will  give  a  certain  amount  as  a  mar- 
riage portion,  and  A  afterwards  marries  the  daugh- 
ter, the  father  will  be  bound  by  the  promise.  Og- 
den  V.  Ogden,  1  Bland,  Ch.  284. 

If  A  promise  B  that  if  he  and  A*s  daughter 
marry,  *'  be  will  endeavor  to  do  her  equal  Justice 
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Mr.  EL  J.  Swift,  for  appellant: 

A  sufficient  consideration  to  support  a  prom- 
ise is  found  where  tbere  is  "any  advantage  to 
the  person  promising,  or  any  clamage,  incon- 
venience, liability  or  charge  to  the  person  to 
whom  the  promise  is  made." 

9  Alb.  L.  J.  828. 

Also  where  there  is  "the  waiver  of  any  legal 
right  at  the  request  of  another/' 

1  Parsons.  Cont.  6th  ed.  448. 

Also  where  there  is  "anything  that  may  be 
detrimental  to  the  promisor  or  beneficial  to  the 
promisee." 

Freeman  v.  Freeman,  43  N.  Y.  84. 

Also  where  there  is  a  benefit  to  one  or  harm 
to  another. 

Tladen  v.  BuddmHek,  4  Hun,  649. 

In  short,  where  you  have  mutual  and  con- 
current promises,  each  is  a  good  consideration 
for  the  other  if  any  benefit  may  be  received  by 
the  promisor  or  any  inconvenience  suffered 
on  the  part  of  the  promisee  because  of  the 
promises  or  either  of  them. 

9  Alb.  L.  J.  228;  MiUer  v.  Drake,  1  Cai.  45; 
ShadmU  v.  Shadwdl,  9  C.  B.  N.  8. 159;  Chitty, 
Cont.  6th  ed.  52;  Oroiide  v.  APIhual,  13  Ves. 
Jr.  148;  Hartley  v.  Ponaohby,  7  El.  &  Bl.  872; 
Livinffston  v.  Rogers,  Col.  &  C.  (N.  Y.)  381; 
Mxon  V.  P&rter,  1  Hilt.  818;  White  v.  Baxter, 
71  N.  Y.  254. 

It  was  beneficial  for  the  uncle  in  the  case  at 
bar  to  have  his  nephew  refrain  from  drinking 
and  smoking  until  he  should  arrive  at  the  age 
of  twenty-one  years,  to  the  end  that  he  might 
form  proper  habits  and  refiect  credit  upon  the 
name  of  the  uncle,  which  he  bore,  as  well  as 


give  satisfaction,  sense  of  pride  and  feelings  of 
pleasure  to  that  uncle.  This  being  so,  the 
benefit  to  the  uncle  furnishes  a  sufficient  con- 
sideration to  uphold  his  promise. 

Lakota  v.  Newton  (Mass. )  an  unreported  case; 
Talbott  V.  Stemmona  (Ev.)  5  L.  R.  A.  856. 

The  deprivation  on  the  part  of  the  promisee 
need  not  be  a  thing  of  substance. 

Johnson  V.  Titus,  2  Hill,  606. 

The  consideration  for  the  promise  in  the 
letter  is  sufficient  in  law,  because  it  was  but 
the  performance  of  the  original  promise  which 
the  uncle  made,  which  was  a  sufficient  consid- 
eration to  support  the  promise  in  the  letter, 
and  a  moral  obligation  is  a  sufficient  consider- 
ation to  support  a  promise  if  founded  on  a 
prior  equitable  claim. 

Bentley  v.  Morse,  14  Johns.  468;  Seouton  v. 
Eislord,  7  Johns.  36;  Cameron  v.  Fowler,  5 
Hill,  806;  Ooulding  v.  Davidson,  26  N.  H.  604; 
Siemhergh  v.  Prowost,  18  Barb.  365;  Proseus 
V.  Melntyre,  5  Barb.  424;  Comstoek  v.  Smith, 
7  Johns.  86. 

When,  at  the  desire  of  the  promisor,  the 
promisee  or  any  other  person  has  done  or  ab- 
stained from  doing,  or  does  or  abstains  from 
doing,  or  promises  to  do  or  abstain  from  doing, 
something,  such  act  or  abstinence  or  promise 
is  called  a  consideration  for  the  promise. 

1  Addison,  Cont.  *  2,  5,  6. 

A  valuable  consideration  is  one  that  is  either 
a  benefit  to  the  party  promising  or  some  trouble 
or  prejudice  to  the  party  to  whom  the  promise 
is  made.  Any  damage  or  suspension  or  for- 
bearance of  a  right  will  be  sufficient  to  sustain 
a  promise.    A  mutual  promise  amounts  to  a 


with  the  rest  of  his  daughters,  as  fast  as  it  it  Is  in 
his  power  with  convenience/*  and  the  marriacre  be 
afterwards  had  with  his  consent,  the  promise  is 
sufficiently  certain  and  obligatory.  Chichester  v. 
Va88,lMunf.06. 

Such  promise  is  to  the  husband  and  wife  Jointly, 
not  to  be  satisfied  by  a  conveyance  of  land  to  the 
wife  alone;  but  the  husband  may  elect  to  consider 
it  a  personal  contract,  and,  if  he  survives  his  wife, 
«ue  thereon  in  his  own  name.   Ibid. 

A  promised  B  if  he  would  get  himself  a  wife  and 
have  a  child,  he  would  give  him  $500.  In  an  action 
by  B  to  recover  this  sum  from  the  executor  of  A, 
the  promise  was  held  to  be  supported  by  a  good 
consideration.  Gurvln  v.  Cromartie,  11  Ired.  L. 
174, 

Oood  consideration^  instances. 

Natural  affection  is  a  good  consideration.  King 
V.  Thompson,  84  U.  S.  9  Pet.  204, 9  L.  ed.  IQS. 

A  compromise  for  a  doubtful  claim  is  a  good  con- 
sideration for  a  promise.  Chamberlain  v.  Winn 
(Wash.  Terr.)  Jan.  89, 1880. 

A  contract  made  In  a  compromise  of  differences 
In  regard  to  the  rights  of  the  parties  under  a  for- 
mer contract,  with  regard  to  the  construction 
of  which  they  were  not  agreed,  was  held  to  be 
founded  upon  a  good  consideration.  Hlchardson 
V.  Independent  Dist.of  Hampton,  70  Iowa,  673. 

A  settlement  and  discontinuance  of  a  prosecu- 
tion for  bastardy  and  fornication  is  a  good  and 
legal  consideration  for  a  judgment  note  given  by 
the  reputed  father  to  the  mother  of  the  child. 
Stumprs  App.  8  Cent.  Rep.  118, 116  Pa.  88. 

Where  a  man  having  a  legal  wife  deceives  an- 
other woman  by  a  void  marriage,  and  has  children 
by  her,  the  facts  fumisb  a  good  consideration  for 
the  assignment  to  her  of  a  mortgage  security. 
Oay  V.  Parpart,  108  U.  8. 879, 87  L.  ed.  268. 
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An  agreement,  In  a  conveyance,  to  perform  oor- 
raln  services  for  the  grantors,  during  the  life  of 
themselves  and  their  survivor,  and  an  executed 
life  lease  of  lands  to  the  grantors,  constitute  a 
good  consideration  for  a  conveyance.  Gkmlnerv* 
Lightfoot.  71  Iowa,  677. 

A  promissory  note  given  by  a  defaulting  outgo- 
ing county  treasurer,  to  his  successor,  upon  condi- 
tion that  action  should  not  be  brought  on  his  of- 
ficial bond,  is  supported  by  a  good  consideration 
Sac  County  v.  Hobbs,  72  Iowa,  09.  See  note  to 
First  Presby.  Church  v.  Cooper  (N.  Y.)  8  L.  K.  A. 
468. 

BeneM  to  promisor  and  detriment  to  promisee  is 
sufficient, 

A  consideration  sufficient  to  support  a  contract 
may  be  defined  to  be  either  a  benefit  accruing  to 
the  promisor,  or  a  loss  or  disadvantage  sustained 
by  the  promisee.  Day  v.  Gkurdner,  6  Cent.  Rep.  681, 
42N.J.Eq.l99. 

Any  benefit  to  defendant  or  detriment  to  plain- 
tiff is  a  sufficient  consideration.  Given  v.  Corse. 
2  West.  Rep.  680, 20  Mo.  App.  132;  Waterman  v.  Bar- 
rett, 4  Harr.  (DeL)  811;  Harrington  v.  Wells,  12  Vt. 
505;  Columbus  v.  Columbus  St.  R.  Co.  10  West.  Rep. 
440,  46  Ohio  St.  98;  Story,  Cont  1648:  1  Parsons 
Cont.  7th  ed.  473;  Hitchcock  v.  Coker,  6  Ad.  &  Bl. 
438:  SouthaU  v.  Rigg,  U  C  R  481;  Haigh  v.  Brooks, 
10  Ad.  A  El.  809;  Shortrede  v.  Cheek,  1  Ad.  &  £1. 
W. 

A  consideration  to  support  a  promise  need  not 
enure  to  the  promisor;  it  is  sufficient  if  it  consists 
in  a  detriment  to  the  person  to  whom  the  promise 
is  made.  New  Hanover  Bank  v.  Bridgers,  98  N,  C. 
67;  Cliurchill  v.  Bradley,  2  New  Eng.  Rep.  491,  88  V t. 
406. 

It  is  not  essential  that  a  person  to  whom  the  con- 
sideration of  a  promise  moves  should  be  benefited 
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sufficient  consideration,  provided  the  mutual 
promises  be  concurrent  in  point  of  time,  and, 
in  that  case,  the  one  promise  is  a  good  consider- 
ation for  the  other. 

2  Kent,  Com.  Holmes'  12th  ed.  465;  Haigk 
y.  nrook9,  4  Per.  &  D.  288;  Smith  v.  Smith,  18 
C.  B.  N.  8.  429;  Westlake  v.  Adams,  5  C.  B. 
N.  8.  247;  Wilkinson  v.  Olieveira,  1  Scott,  461 ; 
Farmer  v.  Stewart,  2  N.  fl.  97;  Barton  v. 
Harlan,  20Pa.808;  Perry  y.  Bitekman,92Yt,  7. 

The  letter  interpreted  by  surrounding  cir- 
cumstances established  a  trust  and  made  the 
uncle  the  self  appointed  trustee  of  the  $5,000. 

Oraif  V.  Barton,  56  N.  Y.  68;  Bay  v.  Both, 
18  N.  Y.  448;  Fulton  v.  Fulton,  48  Barb.  681; 
Taylor  v.  Kelly,  5  Hun,  115;  White  v.  Hoyt, 
78  N.  Y.  505;  Re  Collyer,  4  Dem.  24;  Martin 
V.  Funk,  75  N.  Y.  184;  Mabie  v.  Bailey,  95  N. 
Y.  206. 

If  the  uncle  did  not  constitute  himself  a 
trustee  by  the  letter  he  certainly  made  himself 
a  depositary  of  the  money  which  belonged  to 
the  nephew,  and  if  this  is  so  the  plaintiff  is 
just  as  much  entitled  to  recover  as  though  the 
uncle  had  made  himself  a  trustee,  for  the  only 
bearing  which  the  trusteeship  has  upon  the 
question  is  as  to  whether  the  Statute  of  Limi- 
tations applies  or  not.  This  money  was  not  so 
due  as  to  fall  within  the  rule  established  in 
Wenman  v.  Mohawk  Ine.  Co.  18  Wend.  268. 

In  cases  where  the  instrument  is  silent  as  to 
the  time  of  payment,  the  court  will  refer  to 
extrinsic  facts  to  ascertain  whether  it  was  the 
intention  of  the  parties  to  make  the  money 
payable  on  demand  or  after  demand,  presently 
or  by- and  bye. 

Payne  v.  Gardiner,  29  N.  Y.  146;  Be  Wal- 


dron,  28  Hun,  481;  Bank  of  British  North 
America  v.  Merchants  Nat.  Bank,  91 N.  Y.  106; 
Sioeet  v.  Irish,  86  Barb.  467;  Merritt  v.  Todd,  23 
N.  Y.  28;  Boughton  v.  Flint,  74  N.  Y.  476; 
Howell  V.  Adams,  68  N.  Y.  814;  Munger  v. 
Albany  City  Nat.  Bank,  85  N.  Y.  580:  Smiley 
V.  Fry,  1  Cent.  Rep.  510,  100  N.  Y.  262,  17 
Jones  &  S.  154. 

Mr,  Adelbert  Moot*  for  respondent: 

There  is  no  consideration  to  support  the 
promise  to  pay  the  nephew  15,000.  If  the 
nephew  was  required  to  do  something  that 
would  injure  him,  or  something  that  would 
benefit  the  uncle,  and  did  so  with  the  assent 
of  his  father,  then  there  would  be  a  considera- 
tion for  the  payment  of  the  $5,000.  Simply 
failing  to  play  cards  or  billiards  for  money,  or 
drink  liquor,  or  use  tobacco,  would  not  benefit 
the  uncle,  would  not,  and  did  not,  injure  the 
nephew. 

The  Statute  has  long  made  it  a  crime  to 
sell  liquor  to  such  boys,  or  to  provide  gam- 
blinff  places  for  them;  and  the  law  now  goes 
further  and  makes  it  a  crime  to  furnish  tobacco 
in  any  of  its  forms  to  any  child  under  sixteen. 

Laws  1889.  chap.  170,  p.  201. 

A  promise  of  a  boy  not  to  commit  murder 
would  not  sustain  an  agreement  to  paj  money, 
nor  would  the  promise  of  a  boy  to  remin  from 
immoral  habits,  as  keeping  a  mistress,  sustain 
an  uncle's  promise  to  pay  him  money.  Other- 
wise, notes  given  by  men  to  recompense  a  mis- 
tress for  i>ast  or  future  cohabitation  would  be 
valid,  while  the  law  is  well  setUed  that  they 
are  invalid. 

Beaumont  v.  Beeve,  8  Q.  B.483;  8hirley,Lead. 
Cas.  7. 


provided  the  person  from  whom  It  moves  ta  in  a 
legal  sense  Injured;  and  the  injury  may  oonsist  of 
a  compromise  of  a  disputed  claim  or  forbearance 
to  exercise  a  legal  right,  the  alteration  In  position 
being  regarded  as  a  detriment  forming  a  consid- 
eration independent  of  the  actual  value  of  the 
right  forborne.  St.  Mark's  Church  v.  Teed,  laON. 
Y.  688;  Woodbum  v.  Woodbum,  28  111.  App.  289,  re- 
versed on  other  grounds  in  11  West.  Rep.  789,  18 
West.  Rep.  606, 128  Ul.  608;  Martin  v.  Stubbings.  27 
DL  App.  121.  ai&rmed  in  liBB  lU.  887;  Murtaugh  v.  Ck)l- 
llgao,  28  lU.  App.  488;  Piper  v.  Foster,  121  Ind.  407; 
Allen  V.  Piatt,  79  Iowa,  118;  Vogel  v.  Meyer,  23  Mo. 
App.  427;  Fuller  v.  Claflin,  61  Hun,  609;  Oregon  Pac. 
R.  Co.  V.  De  Forest,  82  N.  Y.  8.  R.  178. 

Damage  to  the  promisee  constitutes  as  good  a 
consideration  as  benefit  to  the  promisor.  Towns- 
ley  V.  Sumrall,  27  IT.  8.  2  Pet.  170,  7  L.  ed.  886;  Vio- 
lett  V.  PattOD,  9  U.  8.  6  Cranch,  142,  8  L.  ed.  61; 
United  States  v.  Linn,  40  (J.  S.  16  Pet.  290, 10  L.  ed. 
742;  Hendrick  v.  Lindsay,  93  V,  8. 143, 28  L.  ed.  865; 
StlUwell  V.  Aaron,  09  Mo.  646. 

A  slight  advantage  to  one  party  constitutes  a 
sufficient  consideration  to  support  a  contract,  in 
the  absence  of  fraud  or  mistake.  Traphagen  v. 
Voorhees,  11  Gent.  Rep.  870,  44  N.  J.  Eq.  21;  Harlan 
v.  Harlan,  20  Pa.  803;  2  Co.  Lilt.  M  212.  344a;  KeUogg 
V.  Richards,  14  Wend.  116;  Brooks  v.  White,  2  Met. 
288. 

It  is  hold  in  Burr  v.  Wilcox,  18  Allen,  278,  that 
'  **any  act  done  at  the  defendant's  request  and  for  his 
convenience  or  to  the  Inconvenience  of  the  plain- 
tiff would  be  sufficient "  to  support  a  promise  by 
the  defendant,  citing  Train  v.  Gold,  6  Pick.  880; 
Amherst  Academy  v.  Cowls,  6  Pick.  427:  Hubbard 
V.  Coolidgo,  1  Met.  64.  And  see  Conover  v.  Stillweli, 
84N.J.L.64. 
12  L.  R.  A. 


Waiver  of  a  legal  right  a  sufficient  consideration, 

A  waiver  of  a  legal  right,  at  the  request  of  an- 
other party,  is  a  sufficient  consideration  for  a 
promise.  Given  v.  Corse,  2  West.  Rep.  679, 20  Mo. 
App.  182,  citing  1  Parsons,  Cont.  7th  ed.  478. 

Forbearance  of  legal  or  equitable  rights  forms  a 
firood  consideration  for  a  contaraot,  and  will  make  it 
binding,  although  no  benefit  aooruee  to  the  party 
contracting.  Bowen  v.  Tipton,  1  Gent.  Rep.  494, 
64  Md.  276;  Harris  v.  Oassaday,  6  West.  Rep.  286» 
107  Ind.  168»  citing  Wray  v.  Chandler,  64  Ind.  146: 
Sanf  ord  v.  Freeman,  6  Ind.  129;  Suark  v.  Malone, 
84  Ind.  444;  Nlcewanger  v.  Bevard,  17  Ind.  621. 

Forbearance  of  suit  is  a  good  consideration  for  a 
promise  to  pay  money.  Rue  v.  Melrs,  10  Cent.  Rep. 
683,  48  N.  J.Eq.877. 

A  suspension  of  an  existing  demand  Is  a  suffi- 
cient and  valid  consideration.  Goodman  v.  SI* 
monds,  61  U.  8.  20  How.  843, 15  L.  ed.  964;  WilU  v. 
Ross,  77  Ind.  1;  ElUng  v.  Vanderlyn,  4  Johns.  287; 
Morton  v.  Bums,  7  Ad.  &  El.  19;  Baker  v.  Walker, 
14  Mees.  &  W.  465;  Jennison  v.  Stafford,  1  Cush.  168; 
Walton  V.  Mascall,  18  Mees  &  W.  468;  Wheeler  v. 
Slooumb,  16  Pick.  62;  Story,  Prom.  Notes,  6 186. 

The  surrender  of  other  instruments,  although 
held  as  collateral  security.  Is  also  a  good  considera- 
tion. Goodman  v.  Simonds,  supm,  citing  Depeao 
V.  Waddington,6  Whart.  220;  Homblower  v.  Proud, 
2  Bam.  A  Aid.  827;  Ridout  v.  Bristow,  1  Cromp.  ft 
J.  281;  Bank  of  Salina  v.  Baboook,  21  Wend.  499; 
Youngs  V.  Lee,  12  N.  Y.  651. 

The  relinquishment  of  a  defense  at  the  time  con- 
sidered valid  is  a  good  consideration  for  a  promis- 
sory note,  although  the  defense  Is  subsequently 
shown  by  a  Judicial  decision  to  have  been  invalid. 
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No  case  will  be' found  like  the  case  at  bar,  or 
deciding  it,  but  the  following  cases  are  in  point 
upon  principle: 

Nash  V.  Russell,  5  Barb.  556;  Porterfield  v. 
Butler,  47  Miss.  165,  12  Am.  Rep.  829;  Buvoll 
V.  WiUon,  9  Barb.  487;  Vanderhilt  v.  Schreyer, 
91  N.  Y.  892;  Whitakerv,  Whitaker,  52  N.  Y. 
368,  11  Am.  Rep.  711;  Coleman  v.  Burr,  25 
Hun,  289,  98  N.  Y.  17:  Wilbur  v.  Warren,  6 
C«nt.  Rep.  214,  104  N.  Y.  192;  Mallary  v. 
GiUett,  21  N.  Y.  412;  Belknap  v.  Bender,  75 
N.  Y.  446;  Bern^  v.  Brown,  9  Cent.  Rep.  896, 
107  N.  Y.  659. 

If  the  plaintiff  has  established  an  apparent 
contract,  it  is  one  in  the  nature  of  a  contract 
for  services,  a  contract  for  services  to  be  per- 
formed by  a  boy  fifteen  years  of  age,  which  the 
boy  could  not  complete  until  he  became  twen- 
ty-one,—one  which,  by  its  very  terms,  could 
not  be  performed  within  a  year,  and,  therefore, 
one  void  within  the  Statute  of  Frauds. 

Oddy  V.  James.  48  N.  Y.  675. 

Leaving  out  of  question  the  infancy  of  Wil- 
liam £.  Story,  2d,  and  treating  him  as  an 
adult,  clearly  his  agreement  to  abstain  was  one 
which  the  courts  could  not  enforce, — was  an 
agreement  which  he  could  break  with  im- 
punity, because  no  court  would  fix  damages 
for  the  breach  thereof. 

Of  course,  nominal  damages  might  be  fixed 
for  the  breach  thereof,  but  it  has  long  been 
settled  that  nominal  damages  are  not  enough. 

Pollock,  Cont.  p.  674;  Doctor  and  Student, 
Dial.  2,  chap.  24. 

A  promise  which  is  to  be  a  good  considera- 
tion for  a  reciprocal  promise  must  be  such  as 


I  can  be  enforced;  it  must  therefore  be  not  only 
lawful  and  in  itself  possible,  but  reasonably 
definite. 

Pollock,  Cont.  pp.  176.  177. 

A  promise  by  a  son  to  his  father  to  leave  off 
making  complaints  of  the  father's  conduct  in 
family  affairs  is  no  good  consideration  to  sup- 
port an  accord  and  satisfaction,  for  it  is  too 
vague  to  be  enforced. 

White  V.  Bluett,  28  L.  J.  Exch.  36. 

The  contract  or  the  promise  in  question  is 
not  oue  that  will  be  enforced  unless  it  is  sup- 
ported by  a  valuable  consideration. 

Robinson  v.  Jemtt,  116  N.  Y.  40. 

Neither  William  E.  Story,  8r.,  nor  any  other 
person,  ever  held  this  $5,000,  in  trust  for  Wil- 
liam £.  Story,  2d.;  therefore,  plaintiff  cannot 
recover  in  this  action. 

When  the  uncle  wrote  his  letter  he  in  law 
clearly  refused  to  pay  according  to  the  terms 
of  his  arrangement. 

If  the  nephew  demanded  the  money  and  the 
uncle  refused  to  pay  it,  then  the  Statute  of 
Limitations  began  to  run  at  once  as  in  an  or- 
dinary case  of  a  breach  of  contract. 

Code,  §  382,  subd.  1;  Miller  v.  Wood,  116  N. 
Y.  354. 

The  letter  of  the  uncle  written  February  6, 
1875,  did  not  turn  him  into  a  trustee  for  William 
E.  Stoiy,  2d.  It  is  absolutely  e5»ential  that 
the  letter  itself  should  show  an  intention  on 
the  part  of  the  uncle  to  become  a  trustee  be- 
fore he  will  be  held  to  have  become  a  trustee, 
and  this  it  fails  to  do. 

See  Harris  v.  Olark,  3  N.  Y.  98. 

Had  the  nephew  sued  for  the  money,  sup* 


Union  Bank  of  Georgetown  v.  GJeary,  80  IT.  S.  5 
Pet  99,  8  L.  ed.  00. 

Belease  of  the  right  to  a  percentage  of  royalties 
on  coal  from  certain  lands  is  a  sulflcient  considera- 
tion for  a  Judgment  note  for  a  specific  sum  In  lieu 
thereof.    Trlne's  App.  (Pa.)  12  Cent.  Bep.  667. 

An  agreement  by  which  a  vendor  releaaes  a  valu- 
able right  in  consideration  of  the  vendee's  agree- 
ment to  let  judgment  go  against  him  by  default  for 
the  price  of  the  land  is  based  upon  a  suflBcient  con- 
sideration.   McDanlel  v.  Bvans  (Ky.)  12  Ky.  L.  Rep. 

4sn, 

If  any  release  is  deemed  requisite  to  confirm  the 
title  of  lands  with  which  one  has  been  connected, 
such  release  will  be  a  good  consideration  for  a 
promise,  or  for  the  ^payment  of  money.  Sykes  v. 
Cbadwiok,  85  U.  S.  18  WalL  141, 21  L.  ed.  824. 

au3cient  consideration^  Ifiistanees, 

A  consideration  expressed  in  an  agreement  is 
sufiBcient  to  support  it  in  the  absence  of  evidence 
to  prove  a  lack  of  consideration.  York  Mfg.  Go.  v. 
Illinois  Cent.  R.  Co.  70  U.  S.  3  Wall.  107, 18  L.  ed.  170. 

The  withdrawal  of  a  caveat  by  an  heir-at-law  is  a 
sufficient  consideration  for  a  promise  by  devisees 
to  pay  the  heir  a  specific  sum.  Grandin  v.  Gran- 
din,  8  Cent.  Bep.  588,  49  N.  J.  L.  608. 

Expenditure  of  one^s  own  money  for  his  own 
benefit,  induced  by  the  promise  of  another  to  re- 
pay the  same,  is  a  sufficient  consideration  for  the 
promise.  Devecmon  v.  Shaw,  12  Cent.  Bep.  886, 69 
Md.  399. 

The  surrender  of  a  note  given  by  the  defendants 
son,  although  not  enforceable  at  law,  is  a  sufficient 
consideration  for  a  new  note  by  the  defendant. 
Whitney  v.  Clary,  5  New  Eng.  Bep.  162, 145  Mass. 
166;  Wilton  v.  Eaton,  127  Mass.  174. 

A  promise  to  pay  for  goods  furnished  a  third 
party  prior  to  their  delivery,  upon  the  faith  of 
12  L.  R.  A. 


I  which  a  sale  and  delivery  have  been  made.  Is  upon 
a  sufficient  consideration.  Lindsay  v.  Heaton,  27 
Neb.  662. 

A  promise  conditioned  upon  the  conveyance  to 
the  promisor  of  a  possible  interest  which  he  be- 
lieves the  promisee  has,  but  which  the  latter  does 
not  claim,  is  supported  by  a  sufficient  considera- 
tion.   Valle  V.  Picton,  8  West.  Bep.  784,  91  Mo.  207. 

Extension  of  time  of  payment,  under  a  condi- 
tional sale  of  engines  and  use  of  the  engines  during 
such  time  by  the  vendee,  is  a  sufficient  considera- 
tion for  a  note  and  mortgage  by  him.  Sinker  v. 
Green,  12  West.  Bep.  912, 118  Ind.  264;  Hutchlngs  v. 
Mung6r,41N.Y.156. 

The  makers  assent  to  the  compromise  of  his 
claim  against  a  third  person  is  sufficient  considera- 
tion of  a  promise  by  the  holder  of  notes  to  accept 
in  full  payment  such  percentage  as  was  received  in 
the  settlement  of  such  claim.  Hunt  v.  Brown,  5 
New  Eng.  Bep.  810, 146  Mass.  268. 

Where  land  was  about  to  be  sold  to  create  a  fund 
to  pay  an  annuity  to  a  widow,  an  agreement  by 
which  she  reduced  her  claim,  with  one  honestly 
claiming  an  interest  which  created  a  cloud  upon 
title,  the  removal  of  which  would  enhance  the 
price,  was  upon  a  sufficient  consideration.  Wood- 
bum  V.  Woodbum,  11  West.  Bep.  789, 123  111.  608. 

A  promise  made  while  sober  by  a  habitual  drunk- 
ard to  his  phsrsiclan,  that  he  would  pay  him  $100,  in 
consideration  of  which  the  physician  undertook 
and  promised  to  cure  him  of  his  appetite  for  ardent 
BpiritB,  is  binding.    PIsk  v.  Townsend.  7  Yerg.  146. 

8,  lord  of  the  manor,  had  the  power  of  appoint- 
ment of  steward  of  the  manor,  and  G,  the  then 
steward,  resigned  his  office  In  consideration  that  8 
would  pay  him  an  annuity  for  life;  and  K,  in  con- 
sideration of  8  permitting  him  to  hold  the  office  at 
the  wiU  of  8  as  lord,  promised  8  to  pay,  out  of  the 
fees  of  the  office,  such  annuity  to  G  during  G^s  life 
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posing  it  to  be  collectible,  the  uncle  could  not 
have  defended  on  the  mere  strength  of  this 
letter,  on  the  ground  that  he  had  excluded  the 
promise  by  constituting  himself  a  trustee  of  this 
money,  by  this  letter. 

Steere  v.  Steere,  5  Johns.  Ch.  1,  1  L.  ed.  987; 
Adams,  Eq.  7th  Am.  ed.  pp.  26,  29. 

A  consiaeration  is  necessary  to  support  a 
trust. 

Taung  v.  Toting,  80  N.  Y.  432;  Brunn  ▼. 
/khuett,69  Wi8.261 ,  48  Am.  Rep.499;  Hone  v.  De 
Peyster,  3  How.  Pr.  N.  S.  422.4  Cent.  Rep.  550, 
108  N.  Y.  682,  44  Hun.  487.  9  Cent.  Rep.  476, 
106  N.  Y.  645;  Be  Oratoford,  118  N.  Y.  560; 
JSeaver  v.  Beaver,  6  L.  R  A.  408, 117  N.  Y.  421. 

A  court  which  treats  the  nephew's  promise 
in  this  case,  and  his  adherence  to  good  habits 
until  he  was  twenty-one,  as  a  sufficient  consid- 
eration to  bind  the  uncle  to  pay  him  $5,000, 
ignores  the  trend  of  thought  of  the  law-writers 
and  the  courts  of  to-day  upon  this  subject. 

Vandfrbilt  v.  Sckrever,  91  N.  Y.  892;  Wilbur 
V.  Warren,  6  Cent.  Rep.  214,  104  N.  Y.  192; 
First  Presby.  Church  v.  Cooper,  8  L.  R.  A.  468, 
112  N.  Y.  517;  BoHnmm  v.  Jewett,  116  N.  Y. 
40;  Embrey  v.  Jemison,  181  U.  S.  886,  340.  88  L. 
ed.  172,  175,  Alb.  L.  J.  82;  Smith  v.  Hightower, 
76  Ga.  629;  Sfiuder  v.  Newby,  85  Tenn.  848; 
Head  v.  Baldwiv,  «8  Ala  182. 

This  being  a  constructive  trust  aod  not  an 
express  trust,  the  six  years'  Statute  of  Limita- 
tions runs  against  the  cause  of  action  therefor. 

Wood  7.  Monroe  County  Suprs,  50  Hun,  1; 
Strough  V.  Jefferum  County  Suprs,  50  Hun,  54, 
affirmed  in  119  N.  Y.  212. 


On  petition  for  reargument. 


The  Statute  of  Limitations  is  a  Just  bar  to 
this  unfounded  demand,  because  there  is  no 
trust. 

Be  Neilley.  95  N.  Y.  392;  Budd  v.  Walker, 
118  N.  Y.  688;  Strough  v.  Jeffermm  County 
Supre,  119  N.  Y.  212;  Beaver  ▼.  Beaver,  6  L.  R. 
A.  403,  117  N.  Y.  421;  Steere  ▼.  Steere,  5  Johns. 
Ch.  1,  1  L.  ed.  987;  Young  v.  Young,  SON.  Y. 
428. 

The  nephew  had  no  rifht  to  do  what  he 
agreed  not  to  do  for  this  $5,000.* 

Swearing  was  forbidden,  and  was  a  penal  of- 
fense until  1882. 

1  Rev.  Stat  674;  Old  Penal  Code,  g  255. 

The  public  billiard  table  where  the  loser  pavs 
for  the  games  was  deemed  a  gaming  table,  in 
other  words  a  gambling  table,  within  the  Stat- 
utes. 

Laws  1851.  chap.  504;  2  Rev.  Stat.  6th  ed. 
917-919;  Penal  Code,  §§  886-852;  P^opU  v. 
Harrison,  28  How.  Pr.  247. 

We  have  here,  then,  a  boy  forbidden  by  law 
to  play  billiards  or  carids  for  money  or  to  swear. 
He  promises  his  uncle  not  to  do  these  thines,  or 
to  drink  or  to  use  tobacco,  if  the  uncle  wiU  pay 
him  $5,000  when  he  becomes  of  age. 

An  illegal  consideration  renders  void  the 
whole  contract 

Amot  V.  Pitlston  d  E,  Coal  Co.  68  N.  Y.  558; 
Leonard  v.  PooU,  114  N.  Y.  871. 

A  contract  to  pay  a  man  for  doing  what  the 
law  requires  him  to  do  is  void  as  against  pub- 
lic policy. 


BO  lonsr  as  K  should  execute  the  said  oflBce.  8 
appointed  K  to  such  office  for  K^s  life  and  died.  It 
was  held  that  the  consideration  of  the  promise  was 
sufficient,  and  that  K  was  liable  to  pay  the  annuity 
to  G  after  the  death  of  B.  so  lonsr  as  K  held  such 
office.  Mattock  v.  Southwood,  8  Ad.  &  Bl.  78R,  1 
Per.  &  D.  40,  1 W.  W.  &  H.  067.  See  note  to  Talbott 
V.  Stemmons  (Ky.)  5  L.  R.  A.  856. 

Inauffieitni  contMtration^  intia/nus. 

The  surrender  of  letters  and  telegrams  of  the 
maker  of  a  note,  and  of  a  protested  check  given  in 
payment  of  a  gambling  debt,  constitutes  an  Insuffi- 
cient consideration  for  a  note.  HolUngsworth  v. 
Moulton.  58  Hun,  91. 

A  verbal  promise  three  or  four  years  old,  made 
by  a  father  to  his  son,  to  give  the  latter  land  of  a 
certain  value,  in  excess  of  the  share  which  will  fall 
to  his  other  children.  If  he  will  not  leave  home  as 
another  son  has  done,  it  not  being  shown  that  the 
son  abandoned  an  intended  removal  in  consequence 
of  such  promise,  is  not  a  sufficient  consideration 
for  a  promissory  note  for  an  amount  equal  to  the 
value  of  the  land  mentioned.  Head  v.  Baldwin,  88 
Ala.l2B. 

ValwahU  contMeration,  inttances. 

Money  expended  on  the  faith  of  a  contract  con- 
stitutes a  valuable  consideration.  King  v.  Thomp- 
son, 84  U.  S.  9  Pet.  804,  9  L.  ed.  lOe. 

Bxpenditures  made  upon  permanent  improve- 
nents  upon  land,  with  the  knowledge  of  the  owner, 
nduoed  by  his  promise,  made  to  the  party  making 
the  expenditure,  to  give  the  land  to  such  party, 
constitute  in  equity  a  consideration  for  the  prom- 
ise. Freeman  v.  Freeman,  48  N.  Y.  84,  affirming  61 
Barb.  806. 

Where,  in  pursuance  of  a  verbal  agreement  be- 
tween father  and  son  that  the  latter  should  have  a 
12  L.  R  A. 


certain  farm  of  the  father,  the  son  took  possession 
of  the  premises  and  expended  money  and  labor 
upon  them,  such  acts  and  expenditures  constitute 
a  valuable  consideration  for  the  contract.  Haines 
V.  Haines,  6  Md.  486. 

A  valuable  consideration,  however  small,  if  given 
or  stipulated  for  in  good  faith.  Is,  in  the  abeenoe  of 
fraud,  sufficient  to  support  an  action  on  any  parol 
contract,  or  contract  of  guaranty.  Lawrence  v. 
McCalmont,  48  U.  8. 2  How.  4£6, 11  L.  ed.  826;  Auetyn 
V.  MXure,  4  U.  S.  4  DaU.  237, 1  L.  ed.  811.  citing 
Dutchman  v.  Tooth,  6  Bing.  N.  C.  677. 

The  surrender  of  an  overdue  note,  enforceable  as 
against  one  of  the  indorsers,  is  a  valuable  consld- 
eration  for  a  new  note  between  the  same  parties, 
with  an  additional  indorser.  Bromley  v.  Hawley, 
6  New  Bug.  Rep.  660,  60  Vt.  46;  ChurchiU  v.  Brad- 
ley, 58  y  t.  408;  Rob.  Dig.  p.  100,  f  ISt. 

The  payment  of  a  doubtful  claim  in  full,  to  pre- 
vent litigation,  will  constitute  a  valuable  consid- 
eration, but  it  is  otherwise  when  the  amount  simply 
is  in  dispute,  and  no  more  was  paid  than  was  actu- 
ally due.  Emmittsburg  R.  Co.  v.  Donoghue,  9  Gent. 
Rep.  60, 67  Md.  888;  1  Parsons,  Cont  460;  1  Addison, 
Cont.  11. 

An  agreement,  on  part  payment  of  a  Judgment, 
to  pay  the  balance  in  a  few  days,  upon  an  agreement 
of  the  other  party  to  refrain  from  enforcing  an 
execution,  is  founded  upon  a  valuable  considera- 
tion. Bmith  V.  O'Brien,  6  New  Bng.  Rep.  842, 110 
Mass.  294. 

An  agreement  to  credit  a  transferred  debt  upon  a 
precedent  debt  is  a  val  uable  consideration.  Throop 
Grain  aeaner  Co.  v.  Smith,  12  Cent.  Bei».  918,  UO  N. 
Y.88. 

Performanu  of  comideraHon  renden  contmrf  bind- 
ing. 

The  performance  of  the  oonalderation  rendots 
the  contract  binding,  and  gives  a  right  of  action 
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Qreenbood,  Pub.  Pol.  Bee  Emhrey  v.  Jemi" 
ton.  181  U.  8.  840,  38  L.  ed.  176;  Wall's  Pol- 
lock, Cent.  Dew  ed.  1886,  pp.  262,  321;  Sara- 
toga County  Bank  v.  King,  44N .  T.  87;  Knatrl- 
ton  V.  Congress  &  Empire  Spring  Co,  57  N.  Y. 
519. 

The  performance  of  an  act  which  the  party 
is  under  a  legal  obligation  to  perform  cannot 
constitute  a  consideration  for  a  new  contract. 

Robinson  v.  Jewett.  116  N.  Y.  40;  Whitaker 
V.  Whitaker,  52  N.  Y.  868;  J^asfi  v.  Rvssell,  5 
Barb.  556;  DutoU  v.  Wilson,  9  Barb.  487;  Vanr 
derbilty.  Sehreyer,  91  N.  Y.  892;  Wilbur  v. 
Warren,  6  Cent.  Rep.  214, 104  N.  Y.  192;  Belk- 
napp  v.  Bender,  75  N.  Y.  446;  First  Presby, 
Church  V.  Cooper,  8  L.  R.  A.  468,  112  N.  Y. 
517;  Langdell,  Lead.  Cases  on  Cont.  §  64,  pp. 
1015. 1016. 

Parker,  J,,  delivered  the  opinion  of  the 
court : 

The  question  which  provoked  the  most  dis- 
cussion by  counsel  on  this  ap|>eal,  and  which 
lies  at  the  foundation  of  plaintiJETs  asserted 
right  of  recovery,  is  whether,  by  virtue  of  a 
contract,  defendant's  testator,  William  E.  tttory, 
became  indebted  to  his  nephew,  William  E. 
Story,  2d,  on  his  twenty-flrst  birthday  in  the 
sum  of  $5,000.  The  trial  court  found  as  a 
fact  that  "on  the  20th  day  of  March,  1869, 
•  *  •  William  E.  Story  agreed  to  and  with 
William  E.  Story,  2d,  that  if  he  would  refrain 
from  drinking  liquor,  using  tobacco,  swearing 
and  playing  cards  or  billiards  for  money  until 
he  should  become  twenty-one  years  of  dge, 
then  he,  the  said  William  £.  Story,  would  at 


that  time  pay  him,  the  said  William  E.  Story, 
2d,  the  sum  of  $5,000  for  such  refraining,  to 
which  the  said  William  E.  Stoiy.  2d,  agreed," 
and  that  he  "  in  all  things  fully  performed  his 
part  of  said  agreement."  The  defendant  con- 
tends that  the  contract  was  without  considera- 
tion to  support  it,  and  therefore  invalid.  He 
asserts  that  the  promisee,  by  refraining  from 
the  use  of  liquor  and  tobacco, was  not  harmed, 
but  benefited ;  that  that  which  he  did  was  best 
for  him  to  do,  independently  of  his  uncle's 
promise, — and  insists  that  it  follows  that,  un- 
less the  promisor  was  benefited,  the  contract 
was  without  consideration, — a  contention 
which,  if  well  founded,  would  seem  to  leave 
open  for  controversy  in  many  cases  whether 
that  which  the  promisee  did  or  omitted  to  do 
was  in  fact  of  such  benefit  to  him  as  to  leave 
no  consideration  to  support  the  enforcement  of 
the  promisor's  agreement.  Such  a  rule  could 
not  be  tolerated,  and  is  without  foundation  in 
the  law. 

The  exchequer  chamber  in  1876  defined 
*  'consideration"  as  follows  :  * '  A  valuable  con- 
sideration, in  the  sense  of  the  law,  may  consist 
either  in  some  right,  interest,  profit  or  benefit 
accruing  to  the  one  party,  or  some  forbearance, 
detriment,  loss  or  responsibility  given,  suffered 
or  undertaken  by  the  other."  Courts  "will  not 
ask  whether  the  thing  which  forms  the  con- 
sideration does  in  fact  benefit  the  promisee  or 
a  third  party,  or  is  of  any  substantial  value  to 
anyone.  It  is  enough  that  something  is  prom- 
ised, done,  forborne  or  suffered  by  the  party 
to  whom  the  promise  is  made  as  consideration 
for  the  promise  made  to  him."    Anson,  Cont. 


upon  it.  WeIlixi«rtOQ  v.  Apthorp,  4  New  Eng.  Rep. 
888, 145  Mass.  88,  citing  Train  v.  Gold,  5  Pick.  880; 
Gardner  v.  Webber,  17  Pick.  407;  Bernstein  v.  Lans, 
104  Mass.  214;  Goward  v.  Waters,  98  Mass.  508;  Cot- 
tage St  M.  E.  Church  v.  Kendall,  121  Mass.  588. 

A  promise  to  pay  upon  the  performance  of  an 
act,  by  which  the  party  is  Injured,  becomes  bind, 
ing  when  the  act  is  performed.  Hilton  v.  South- 
wick,  17  Me.  aOB. 

Where  a  proposal  by  an  uncle,  in  a  letter  to  his 
niece,  that  if  her  daughter  would  lake  care  of  him 
and  his  wife  be  would  devise  to  the  niece  one  half 
of  his  estate,  was  accepted  and  fulfilled,  it  will  be 
enforced  against  his  estate.  Roehl  v.  Haumesser, 
12  West.  Kep.  889, 114  Ind.  811.       •'^^'^t^^^da  ,;^  ; . 

A  valid  oral  agreement  may  be  made  to  leave  a 
sum  of  money  by  will  to  a  particular  person,  in 
consideration  of  services  thereafter  to  be  rendered 
by  the  promisee  to  the  promisor,  provided  such 
services  are  in  fact  thereafter  rendered  and  ac- 
cepted in  pursuance  of  such  contract  Wellington 
V.  Apthorp,  4  New  Bng.  Rep.  883, 146  Mass.  68. 

An  agreement  resting  in  parol,  to  devise  real  es- 
tate in  consideration  of  services  in  caring  for  the 
testator,  is  binding  and  enforceable  when  the  prom- 
isee has  performed  the  consideration.  Pflugar  v. 
Pu}tz,9Cent  Rep.  488, 4B N.  J.  Bq.  440. 

A  father-in-law  promised  his  son-in-law  that,  if 
he  would  purchase  a  certain  tract  of  land,  he  would 
assist  him  in  paying  for  it  by  letting  him  have  the 
amount  of  a  certain  bond,  when  collected.  The 
son-in-law  thereupon  made  the  purchase,  and  it 
was  held  that  the  promise  of  the  father-in-law  was 
founded  upon  a  sufficient  consideration,  and  was 
valid  and  binding  upon  him.  Scott  v.  Osborne,  2 
Munf .  4ia 

Where  B  agrees  to  pay  A,  or  in  the  event  of  the 
death  of  A  before  the  fulfillment  of  the  contract  to 
the  wife  of  A,  a  certain  sum  of  money  for  one  srear^s 
12  L.  R.  A. 


services,  a  part  performance  of  the  services  by  A 
before  his  death  is  a  sufficient  consideration  to  en- 
able the  wife  of  A  to  recover  the  entire  sum  prom- 
ised.   Jones  V.  McCaUum,  21  Fla.  892. 

A  father  drove  from  his  home  his  wife  with  a 
child  three  months  old,  and  made  no  provision  for 
their  support  When  the  child  had  attained  the 
age  of  sixteen  years,  the  father  wrote  to  her,  re- 
questing her  to  make  her  residence  with  him,  and 
promising  to  leave  her  his  heir;  and  she  according- 
ly lived  with  him  until  he  drove  her  from  his  house. 
It  was  held  that  be  was  not  entitled,  as  her  father, 
to  her  serWces  during  her  minority,  and  that  the 
letter  constituted  a  valid  contract  to  leave  the 
property  to  her.    Gkuy  v.  James,  4  Desaus.  Bq.  186. 

Contract  without  constderatlon  void,  instances. 

An  agreement  without  consideration,  to  wait  for 
money  then  due,  is  of  no  validity.  Pfeiffer  v. 
Campbell,  111  N,  Y.  881. 

A  promise  to  pay  a  note,  by  a  surety,  without 
knowledge  of  an  extension  whereby  he  is  dis- 
charged, is  without  consideration  and  not  enf  orct;- 
able.  Rochester  8av.  Bank  v.  Chick,  8  New  Eng. 
Rep.  888, 84  N.  H.  410;  New  Hampshire  Sav.  Bank  v. 
Colcord,  16N.  H.  119;  Edwards  v.  Tandy,  86  N.  H. 
640;  Norrls  v.  Ward,  58  N.  H.  487. 

A  promise  by  a  creditor  to  f  orgrive  or  relinquish 
part  of  his  debt  on  the  payment  of  the  other  part 
in  money,  is  without  consideration  and  void.  Day 
V.  Gardner,  6  Cent  Rep.  880,  42  N.  J.  Eq.  190,  citing 
Boyd  V.  Hitchcock,  fO  Johns.  76;  Le  Page  v.  Mc- 
Crea,  1  Wend.  164;  B'M>th  v.  Smith,  8  Wend.  66;  Per- 
kins  V.  Lockwood,  130  Mass.  26a 

A  release  by  an  indorserof  a  promissory  note  of 
a  Joint  maker  on  pajrment  of  part  only  of  the 
amount  due  is  without  consideration  and  void. 
Bender  v.  Been,  6  L.  B.  A.  686,  and  note^  78  Iowa, 
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63.  "Is  general  a  waiver  of  any  legal  right 
at  the  request  of  another  party  is  a  sufficient 
consideration  for  a  promise."  Parsons,  Cont. 
*444.  ''Any  damage,  or  suspension,  or  for- 
bearance of  a  right  will  be  sulticient  to  sustain 
a  promise."  2  Kent,  Com.  12th  ed.  *465. 
Pollock,  in  his  work  on  Contracts  (p.  166). 
after  citing  the  definition  given  by  the  ex- 
chequer chamber,  already  quoted,  says :  "  The 
second  branch  of  this  judicial  description  is 
really  the  most  important  one.  *Consiaeration' 
means  not  so  much  that  one  party  is  profiting 
as  that  the  other  abandons  some  legal  right  in 
the  present,  or  limits  his  legal  freedom  of  ac- 
tion in  the  future,  as  an  inducement  for  the 
promise  of  the  first."  Now,  applying  this  rule 
to  the  facts  before  us,  the  promisee  used  tobac- 
co, occasionally  drank  liquor,  and  he  had  a 
legal  right  to  do  so.  That  right  he  abandoned 
for  a  period  of  years  upon  the  strength  of  the 
promise  of  the  testator  that  for  such  forbear- 
ance he  would  give  him  $5,000.  We  need  not 
speculate  on  the  effort  which  may  have  been 
required  to  give  up  the  use  of  those  stimulants. 
It  IS  sufficient  that  he  restricted  his  lawful  free- 
dom of  action  within  certain  prescribed  limits 
upon  the  faith  of  his  uncle's  agreement,  and 
now  having  fully  performed  the  conditions 
imposed,  it  is  of  no  moment  whether  such  per- 
formance actually  proved  a  benefit  to  the  prom- 
isor, and  the  court  will  not  inquire  into  it; 
but,  were  it  a  proper  subject  of  inquiry,  we 
see  nothing  in  this  record  that  would  permit  a 
determination  that  the  uncle  was  not  benefited 
in  a  legal  sense.  Few  cases  have  been  found 
which  may  be  said  to  be  precisely  in  point,  but 


such  as  have  been  ^pport  the  position  we 
have  taken.  In  Shadwell  v.  ShadtoeU,  9  C.  B. 
N.  S.  159,  an  uncle  wrote  to  his  nephew  as  fol- 
lows :  *•  My  dear  Lancey :  I  am  so  glad  to 
hear  of  your  intended  marriage  with  Ellen 
NichoU.  and,  as  I  promised  to  assist  you  at 
starting,  I  am  happy  to  tell  you  that  I  wiU  pay 
you  Iw  pounds  yearly  during  my  life  and  un- 
til your  annual  income  deriv^  from  your  pro- 
fession of  a  chancery  barrister  shall  amount  to 
600  guineas,  of  which  your  own  admission  will 
be  the  only  evidence  that  I  shall  receive  or  re- 
quire. Your  affectionate  uncle,  Charles  Shad- 
well."  It  was  held  that  the  promise  was  bind- 
ing, and  made  upon  good  consideration.  In 
Lakota  v.  Newton  (an  unreported  case  in  the 
superior  court  of  Worcester,  Mass.).  the  com- 
plaint averred  defendant's  promise  that  "if 
you  [meaning  the  plaintiff]  will  leave  off  drink- 
ing for  a  year  I  will  give  you  $100,"  plaintiff's 
assent  thereto,  performance  of  the  condition  by 
him,  and  demanded  judgment  therefor.  De- 
fendant demurred,  on  the  ground,  among 
others,  that  the  plaintiff's  declaration  did  not 
allege  a  valid  and  sufficient  consideration  for 
the  agreement  of  the  defendant.  The  demur- 
rer was  overruled.  In  Talbott  v.  Stemtntms, 
(Kj.)  6  L.  R.  A.  856  (a  Kentucliy  case,  not 
yet  officially  reported),  the  step-grandmother 
of  the  plaintiff  made  with  him  the  following 
agreement :  "I  do  promise  and  bind  myself  to 
give  my  grandson  Albert  R.  Talbott  $500  at 
my  death  if  he  will  never  take  another  chew  of 
tobacco  or  smoke  another  cigar  during  my 
life;  from  this  date  up  to  my  death  ;  and  if  he 
breaks  this  pledge  he  is  to  refund  double  the 


An  agreement  bj'  a  father,  tbat  if  his  daughter- 
in-law  will  pay  an  indebtedness  due  him  from  his 
deoeased  son,  whose  estate  is  at  the  time  solvent 
and  the  indebtedness  oolleotible,  he  will  give  her  a 
life  lease  of  certain  premises,  is  void  for  want  of 
consideration.    Dunckel  v.  Dunckei,  66  Hun,  26. 

A  promise  by  a  party  to  save  a  witness  harmless 
as  to  a  forfeiture  for  failing,  at  a  former  term,  to 
attend,  on  condition  of  his  attending  at  the  next 
term,  is  without  consideration  and  void.  Sweany 
V.  Hunter,  I  Murph.  181. 

A  promise  by  a  father  to  give  his  son  a  tract  of 
land  by  his  will,  followed  by  expenditure  in  Im- 
provements, not,  however.  In  execution  of  the  con- 
tract or  at  the  father^s  request,  is  without  consider- 
ation, and  cannot  be  enforced.  STClure  v.  M^Clure, 
1  Pa.  874. 

A,  being  wealthy  and  childless,  verbally  prom- 
ised his  brother  B,  who  was  poor  and  with  many 
children,  that  if  he  would  not  remove  to  the  west 
country,  but  would  move  to  and  settle  on  a  lot  of 
land  of  A,  he  would  convey  it  to  him.  B  accepted 
the  offer,  and  took  possession  of  the  land.  It  was 
held  that  the  promise  was  not  supported  by  either 
a  valuable  or  meritorious  consideration,  and  would 
not  be  enforced  specifically  against  the  heirs  of  B. 
Beed  v.  Vannorsdale,  Z  Leigh,  669. 

Performance  of  a  legal  obligation  is  no  conHderation- 

The  performance  of  an  act  which  the  party  Is  un- 
der a  legal  obligation  to  perform  cannot  constitute 
a  consideration  for  a  new  contract.  Robinson  v. 
Jewett,  116  N.  Y.  40:  Dennis  v.  Piper,  H  111.  App. 

A  promise  to  pay  a  debt  for  which  the  promisor 
is  already  bound  does  not  constitute  a  considera- 
tion sufficient  to  support  a  contract    Harris  v.  Ca»- 
saday,  5  West.  Rep.  286. 107  Ind.  168,  citing  Laboy- 
-«<)aux  V.  8w1gart,l  West.  Rep.  662, 108  Ind.  696;  Smith 
'.  R.A. 


V.  Boruir,  76  Ind.  412;  Fensler  v.  Prather,  4S  Ind. 
119;  Ritenour  v.  Mathews,  42  Ind.  7;  Reynolds  v. 
Nugent,  25  Ind.  828;  Robinson  v.  Jewett,  supra. 

An  agreement  to  pay  that  which  a  party  has  al- 
ready contracted  to  pay  does  not  constitute  a  con- 
sideration for  a  new  promise  to  perform  the  same 
contract.    Widlman  v.  Brown,  88  Mich.  24L 

Contract  founded  onQlegdl  consideration  is  wML 

A  contract  founded  on  an  act  which  is  prohibited 
by  statute,  under  a  penalty,  is  void.  BCilton  v.  Ha- 
den,82Ala.aO. 

A  contract  in  violation  of  the  statute  imposing  a 
penalty  for  the  sale  of  goods  by  unsealed  scales  or 
measure  is  void.    Bisbee  v.  MoAllen,  89  Minn.  148b 

An  entire  contract,  which  Is  founded- upon  a  con- 
sideration in  part  illegal  is  void,  and  incapable  of 
confirmation.    Pettit  v.  Pettit,  82  Ala.  288. 

That  a  person  executed  a  note  given  on  an  illegal 
consideration,  with  full  knowledge  of  all  the  facta, 
is  of  no  moment.  The  defense  he  makes  is  not  al- 
lowed for  his  sake,  but  to  maintain  the  policy  of 
the  law.  Bmbrey  v.  Jemison,  181  U.  S.  886, 88  L.  od. 
172. 

immoral  conatderationrenders  eontraet  void. 

Agreements  entered  into  with  a  view  to  future 
cohabitation  and  prostitution  are  illegal  and  void, 
as  being  against  public  morality.  Walker  v.  Per- 
kins, 8  Bnrr.  1668,  1 W.  BL  617;  Friend  v.  Harrlaon, 
2  Car.  &  P.  664. 

A  warrant  of  attorney,  given  to  Induoe  a  plain- 
tiff to  live  in  prostitution  with  the  defendant,  is 
void,  and  will  be  decreed  to  be  given  up.  James  v. 
Hoskins,  1  Tidd,  Pr.  647. 

But  an  agreement  by  defendant  to  allow  idain- 
tiff,  with  whom  he  cohabited,  in  caae  they  should 
separate,  an  annuity  for  life,  provided  she  should 


1891. 
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471 


amount  to  bis  mother."  The  executor  of  Mrs. 
StemmoDs  demurred  to  the  complaint  on  the 
ground  that  the  agreement  was  not  based  on  a 
sufflcieot  consideration.  The  demurrer  was 
suslained,  and  an  appeal  taken  therefrom  to 
the  court  of  appeals,  where  the  decision  of  the 
court  below  was  reversed.  In  the  opinion  of 
the  court  it  is  said  that  "the  right  to  use  and 
enjoy  the  use  of  tobacco  was  a  right  that  be- 
looged  to  the  plaintiff,  and  not  forbidden  by 
law.  The  abandonment  of  its  use  may  have 
saved  him  money,  or  contributed  to  his  health; 
Deverthless,  the  surrender  of  that  ri^rht  caused 
the  promise,  and,  having  the  right  to  contract 
with  reference  to  the  subject  matter,  the  aban- 
lonment  of  the  use  was  a  sufBcient  considera- 
ion  to  uphold  the  promise."  Abstinence 
;rom  the  use  of  intoxicating  liquors  was  held 
o  furnish  a  good  consideration  for  a  promis- 
ory  note  in  LindeU  v.  Boke;  60  Mo.  ^49. 
The  cases  cited  by  the  defendant  on  this  ques- 
ion  are  not  in  point.  In  Mallory  v.  OiUetU 
!1  N.  Y.  412;  Bdhnap  v.  Bend^,  75  N.  Y. 
46,  and  Berry  v.  Broum,  107  N.  T.  659,  9 
/ent.  Rep.  896, — ^the  promise  was  in  contra- 
ention  of  that  provision  of  the.  Statute  of 
^rauds  which  declares  void  all  promises  to 
nswer  for  the  debts  of  third  persons  unless  re- 
uced  to  writing.  In  Beaumont  v.  Beew,  8 
\.  B.  488.  Shir.  Lead.  Cas.  7,  and  Porterfieldv. 
futler,  47  Miss.  165,  the  question  was  whether 
moral  obligation  furnishes  suflScient  consid- 
ration  to  uphold  a  subsequent  express  prom- 
e.  In  DuvoU  v.  WiUon,  9  Barb.  487,  and 
Vi'llmr  V.  Warren,  104  N.  Y.  192,  6  Cent, 
lep.  214,  the  proposition  involved  was  whether 


an  executory  covenant  against  incumbrances 
in  a  deed  fftven  in  consideration  of  natural  love 
and  affection  could  be  enforced.  In  Vander- 
hilt  V.  ikhreyer,  91  N.  Y.  892,  the  plaintiff  con> 
traded  with  defendant  to  build  a  house,  agree- 
infr  to  accept  in  part  payment  therefor  a  spe- 
cific bond  and  mortgage.  Afterwards  he  re- 
fused to  finish  his  contract  unless  the  defend- 
ant would  guarantee  its  payment,  which  was 
done.  It  was  held  that  the  guaranty  could  not 
be  enforced  for  want  of  consideration,  for  in 
building  the  house  the  plaintiff  only  did 
that  which  he  had  contracted  to  do.  And  in 
Robinson  v.  Jetoett,  116  N.  Y.  40,  the  court 
simply  held  that  **  the  performance  of  an  act 
which  the  party  is  under  a  legal  obligation  to 
perform  cannot  constitute  a  consideration  for 
a  new  contract."  It  will  be  observed  that  the 
agreement  which  we  have  been  considering 
was  within  the  condemnation  of  the  Statute  of 
Frauds,  because  not  to  be  performed  within  a 
year,  and  not  in  writing.  But  this  defense  the 
promisor  could  waive,  and  his  letter  and  oral 
statements  subsequent  to  the  date  of  final  per- 
formance on  the  part  of  the  promisee  must  be 
held  to  amount  to  a  waiver.  Were  it  other- 
wise, the  Statute  could  not  now  be  invoked  in 
aid  of  the  defendant.  It  does  not  appear  on 
the  face  of  the  complaint  that  the  agreement 
is  one  prohibited  bv  the  Statute  of  Frauds,  and 
therefore  such  defense  could  not  be  made 
available  unless  set  up  in  the  answer.  Porter 
V.  Wornuer,  94  N.  Y.  481,  450.  This  was  not 
done. 

In  further  consideration  of  the  questions 
presented,  then,  it  must  be  deemed  established 


tntinue  single,  is  a  valid  agreement.  Gibson  v. 
lclde,3Maule&S.468. 

A.  bond  given  in  consideration  of  past  oohablta- 
>n  is  grood.  Hill  v.  Spencer,  Ambl.  041;  Knye  v. 
oore,  2  Sim.  &  Stu.  260;  Turner  v.  Vaughan,  2 
lis.  339;  Nye  V.  Moseley,  9  D.  &  R.  165,  6  Bam.  ft 
138;  Gray  v.  Matthias,  6  Ves.  Jr.  286;  HaU  v, 
ilmer,  8  Jur.  469, 18  L.  J.  Ch.  868. 

But  a  bond  for  cohabitation  with  a  woman  ee- 
iced  by  the  obligor,  and  for  maintenance  after 
I  death,  is  void.  Walker  v.  Perkins,  8  Burr.  1668, 
V.  BL  517. 

Past  seduction  and  cohabitation  are  not  a  good 
nslderatlon  to  support  a  grant  of  an  annuity, 
ttumont  V.  Reeve,  8  Q.  B.  488, 18  Jur.  284, 16  L.  J. 

B.  141. 

inhere  a  complaint  stated  that  the  plalntUT  had 
tiabited  with  defendant  as  his  mistress,  and  that 
was  agreed  that  no  further  immoral  connection 
>uld  take  place  between  them,  and  that  defend- 
t  should  allow  her  an  annuity  as  long  as  she 
mid  continue  of  good  and  virtuous  life  and  de- 
aoor,  it  was  held  that  there  was  no  good  oonsld- 
ktion,  it  DOt  being  averred  that  defendant  was  the 
lucer,  and  that  there  is  no  authority  to  show  that 
;t  cohabitation  alone,  or  the  ceasing  to  cohabit 
:;he  future,  is  a  good  consideration  for  such  a 
imiae.    Blnnington  v.  Wallis,  4  Bam.  ft  Aid.  66a 

Moral  obiiQaUon  as  a  eowUUaration, 

he  abandonment  of  the  use  of  totwoco  by  one 
ty  during  the  life  of  tbe  promisor  is  a  sufficient 
lalderation  for  the  promise  to  pay  an  agreed 
1  of  money.  See  note  to  Talbott  v.  Stemmon 
'.)5I«.  R.  A.  860. 

he  Code  of  Georgia  (f  2741)  expressly  recognises 
vong  moral  obligation  as  a  consideration  for  a 
tract;  and  there  is  no  reason  for  confining  this 
L.R.  A. 


to  executed  contracts.  But  according  to  the  com- 
mon law  as  now  generally  understood  and  admin- 
istered, such  an  obligation  would  not  suffice  as  a 
consideration  for  an  executory  promise.  Gray  v. 
Hamil,  88  Gki.  386;  Chitty,  Cont.  Uth  Am.  ed.  62  et 
8eq.;  Wharton,  Cent  H  612,  S14;  Bishop,  Cont.  I  44; 
Hare,  Oont.  262  et  eeq.;  Lamplelgh  y.  Brathwait,  1 
Smith,  Lead.  Gas.  151,  note 

An  agreement  by  one  partner,  who  had,  by  ex- 
cessive use  of  stimulants,  become  voluntarily  dis- 
abled from  service  for  the  firm,  made  after  disso- 
lution but  before  full  settlement,  to  allow  his  co- 
partner out  of  the  assets  a  certain  sum  for  past 
services,  to  compensate  him  for  his  own  lack  of 
services,  is  supported  by  a  strong  moral  obligation 
which  renders  it  valid  under  Ga.  Code,  I  2741,  al- 
though it  would  not  be  valid  at  common  law.  Gray 
V.  Hamil,  6  L.  R.  A.  72,  82  Ga.  876w 

A  deed  made  by  a  father  for  the  benefit  of  his 
illegitimate  child  is  upon  a  good  consideration. 
Conley  v.  Nailor,  118  U.  R.  127,  80  L.  ed.  112;  Gay  v. 
Parpart,  106  IT.  S.  679,  27  L.  ed.  256;  Bunn  v.  Win- 
throp,  1  Johns.  Ch.  829, 1 L.  ed.  169;  Hook  v.  Pratt, 
78  N.  Y.  871;  Annandale  v.  Harris,  2  P.  Wms.  482; 
Jennings  v.  Brown,  9  Mees.  ft  W.  496. 

Neither  ^love  and  affection,**  nor  *'blood  relation- 
ship,** nor  'friendship,**  nor  any  mere  moral  duty 
or  obligation,  nor  any  voluntary  courtesy,  consti- 
tutes a  sufficient  consideration  for  a  promise  not 
under  seaL  Vance  v.  Wells,  8  Ala.  399;  Montgom- 
ery V.  Lampton,  8  Met.  (Ky.)  619;  Mills  v.  Wyman, 
8  Pick.  207;  Cook  v.  Bradley,  7  Conn.  57;  Loomis  v. 
Newhall,  16  Pick.  169;  Hawley  v.  Farrar.  1  Vt.  420; 
Updike  V.  Titus,  18  N.  J.  Bq.  151;  Musser  v.  Fergu- 
son, 66  Pa.  475;  Cobb  v.  Cowdery,  40  Vt.  25;  Shep- 
hard  v.  Rhodes,  7  R.  1. 470;  Glass  v.  Beach,  5  Vt.  178; 
Canal  Fund  Comrs.  v.  Perry,  5  Ohio,  58;  Turner  v. 
Patridge.  3  Pa.  172;  Barlow  v.  Smith,  4  Vt.  144; 
Clark  V.  Herring,  5  Bmn.  88;  Dodge  v.  Adams,  19 
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for  the  purpofies  of  this  appeal  tbat  on  the  Slat 
day  of  January,  1875.  defendant's  testator  was 
indebted  to  William  £.  Story,  2d,  in  the  sum 
of  $5,000,  and,  if  this  action  were  founded  on 
that  oontract,  il  would  be  barred  by  the  Statute 
of  Limitations,  which  has  been  pleaded,  but 
on  that  day  the  nephew  wrote  to  his  uncle  as 
follows: 

'^Dear  Uncle:  I  am  21  years  old  to  day, 
and  I  am  now  my  own  boss;  and  I  believe,  ac- 
cording to  agreement,  that  there  is  due  me 
$5,0U0.  I  have  lived  up  to  the  contract  to  the 
letter  in  every  sense  of  the  word." 

A  few  days  later,  and  on  February  6,  the 
uncle  replied,  and,  so  far  as  it  is  material  to 
this  controversy,  the  reply  is  as  follows: 

"Dear  Nephew:  Your  letter  of  the  31st 
ult.  came  to  band  all  right,  saying  that  you 
had  lived  up  to  the  promise  made  to  me  several 
years  ago.  I  have  no  doubt  but  you  hav6,  for 
which  you  shall  have  $5,000,  as  I  promised 
you.  I  had  the  money  ip  the  bank  the  day 
you  was  21  years  old  that  I  intend  for  you, 
and  you  shall  have  the  money  certain.  Now, 
Willie,  I  don't  intend  to  interfere  with  this 
money  in  any  way  until  I  think  you  are  capa- 
ble of  taking  care  of  it«  and  the  sooner  that 
time  comes  the  better  it  will  please  me.  I 
would  hate  very  much  to  have  you  start  out  in 
some  adventure  that  you  thought  all  neht, 
and  lose  this  money  in  one  year.  .  .  .  This 
money  you  have  earned  much  easier  than  I 
did,  besides  acquiring  good  habits  at  the  same 
time;  and  you  are  quite  welcome  to  the  money. 
Hope  you  will  make  good  use  of  it.  .  .  . 
W,  E.  Story. 

"P.  S.  You  can  consider  this  money  on  in- 
terest." 

The  trial  court  found  as  a  fact  that  '*said 
letter  was  received  by  said  William  E.  Story, 
2d,  who  thereafter  consented  that  said  money 
should  remain  with  the  said  William  E.  Story 
in  accordance  with  the  terms  and  conditions 
of  said  letter;"  and  further,  "that  afterwards, 
on  the  1st  day  of  March,  1877,  with  the 
knowledge  and  consent  of  his  said  uncle,  he 
duly  sold,  transferred  and  assigned  all  his 
right,  title  and  interest  in  and  to  said  sum  of 
$5,000  to  his  wife,  Libbie  H.  Story,  who  there- 
after duly  sold,  transferred  and  assigned  the 
same  to  the  plaintiff  in  this  action."  We  must 
now  consider  the  effect  of  the  letter  and  the 
nephew's  assent  thereto.  Were  the  relations 
of  the  parties  thereafter  that  of  debtor  and 
creditor  simply,  or  that  of  trustee  and  cestui 
que  trust  f    If  the  former,  then  this  action  is 


not  maintainable,  because  barred  by  lapse  of 
time.  If  the  latter,  the  result  must  be  other- 
wise. No  particular  expressions  are  necessary 
to  create  a  trust.  Any  language  clearly  show- 
ing the  settler's  intention  is  insufficient  if  the 
property  and  disposition  of  it  are  definitely 
stated.  Lewin,  Tr.  55.  A  person  in  the  le|i:al 
possession  of  money  or  property  acknowledging 
a  trust  with  the  assent  of  the  cestui  que  trust 
becomes  from  that  time  a  trustee  if  the  acknowl- 
edgment be  founded  on  a  valuable  considera- 
tion. His  antecedent  relation  to  the  subject, 
whatever  it  may  have  been,  no  longer  controls. 
2  Story,  Eq.  Jur.  §  972.  If  before  a  declaration 
of  trust  a  party  be  a  mere  debtor,  a  subsequent 
a^eement  recognizing  the  fund  as  already  in 
his  hands,  and  stipulating  for  its  investment 
on  the  creditor's  account,  will  have  the  effect 
to  create  a  trust.  Day  v.  Roth,  18  N.  Y.  448. 
It  is  essential  that  the  letter,  interpreted  in  the 
light  of  surrounding  circumstances,  must  show 
an  intention  on  the  part  of  the  uncle  to  become 
a  trustee  before  he  will  be  held  to  have  become 
such;  but  in  an  effort  to  ascertain  the  con- 
struction which  should  be  given  to  it  we  are 
also  to  observe  the  rule  that  the  language  of 
the  promisor  is  to  be  interpreted  in  the  sense 
in  which  he  had  reason  to  suppose  it  was  un- 
derstood by  the  promisee.  Wnite  v.  Hoyt,  78 
N.  Y.  505,  511.  At  the  time  the  uncle  wrote 
the  letter  he  was  indebted  to  his  nephew  in 
the  sum  of  $5,000,  and  payment  had  been  re- 
quested. The  uncle,  recognizing  the  indebt- 
edness, wrote  the  nephew  that  he  would  keep 
the  money  until  he  deemed  him  capable  of 
taking  care  of  it.  He  did  not  say,  "I  will  pay 
you  at  some  other  time,"  or  use  language  that 
would  indicate  thai  the  relation  of  debtor  and 
creditor  would  continue.  On  the  contrary, 
bis  language  indicated  tbat  he  had  set  apart 
the  money  the  nephew  had  "earned"  for  him» 
so  that  when  he  should  be  capable  of  taking  • 
care  of  it  he  should  receive  ft  with  interests 
He  said:  "I  had  the  money  in  the  bank  the 
day  you  were  twenty -one  years  old  that  I  in- 
tend for  you,  and  you  shall  have  the  money 
certain."  That  he  had  set  apart  the  money  is 
further  evidenced  by  the  next  sentence: 
"Now,  Willie,  I  don't  intend  to  interfere  with 
this  money  in  any  way  until  I  think  you  axe 
capable  of  taking  care  of  it."  Certainly  Ihe 
uncle  must  have  intended  tbat  bis  nephew 
should  understand  that  the  promise  not  '*to  in- 
terfere with  this  money"  referred  to  the  money 
in  the  bank,  which  he  declared  was  not  only 
there  when  the  nephew  became  twenty-one 


Pick.  429;  Ehle  v.  Judson,  24  Wend.  97,  cited  in  1 
Addison,  Cent.  13. 

A  mere  moral  oblii;atlon  or  duty,  as  an  executed 
consideration,  is  not  a  sulBcient  consideration  to 
support  a  subsequent  express  promise  to  pay.  Con- 
don V.  Barr,  4  Cent.  Bep.  568, 49  N.  J.  L^  68;  Kent  v. 
Band,  2  New  Encr.  Bep.  800, 64  N.  H.  46. 

But  the  duty  of  a  father  is  a  sufficient  consldera- 
tioD  to  support  the  gift  of  land  by  him  to  a  third 
person  for  the  benefit  of  his  daughter:  and  such 
ffift  cannot  thereafter  be  revoked  or  altered  with- 
out the  consent  of  the  daughter.  Knowles  v.  Er- 
win,  48  Hun,  150. 

But  the  natural  affection  of  the  father,  and  his 
moral  obligation  and  duty  to  provide  for  a  bastard 
child,  do  not  constitute  a  sufficient  consideration  to 
make  him  liable  for  its  support,  where  there  was 
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no  compromise  with  the  mother  or  any  demand  by 
her  for  a  verbal  promise  to  provide  for  the  child. 
Mercer  v.  Mercer,  87  Ky.  80. 

A  promise  by  the  father  of  an  illegitimate  child 
to  the  mother  to  pay  her  an  annuity  if  she  would 
maintain  the  child,  is  founded  on  sufficient  consid- 
eration. Jennings  v.  Brown,  9  Mees.  &  W.  496, 12  L. 
J.  Bxch.  86:  Hicks  v.  Gregory,  8  C.  B.  978,  18  Jur. 
1080, 19  L.  J.  C.  P.  84;  Smith  v.  Boche,  6  C.  R  N.  & 
228,  6  Jur.  K.  S.  918, 28  L.  J.  C.  P.  287. 

A  bond  to  pay  an  annuity  to  the  mother  of  an  il- 
legitimate child,  executed  t>y  the  father,  on  condi- 
tion that  she  should  not  require  their  custody  or 
management,  is  given  on  good  consideration.  Be 
Plaskett,  80  L.  J.  Ch,  006, 9  Week.  Bep.  888, 4  L.  T.  N. 
8.644. 
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yean  old,  but  was  intended  for  him.  True, 
he  did  oot  use  the  word  'Hmst/'  or  state  that 
the  money  was  deposited  in  the  name  of  Wil- 
1mm  £.  Story,  2d,  or  in  his  own  name  in  trust 
for  him,  but  the  language  used  must  have 
been  intended  to  assure  the  nephew  that  his 
money  had  been  set  apart  for  him,  to  be  kept 
without  interference  until  he  should  be  capable 
of  taking  care  of  it,  for  the  uncle  said  in  sub^ 
stance  and  in  effect:  *'This  money  you  have 
earned  much  easier  than  I  did.  .  .  .  Tou  are 
quite  welcome  to  the  money.  I  had  it  in  the 
bank  the  day  you  were  twenty-one  years  old, 
and  don't  ihtend  to  interfere  with  it  in  any  way 
until  I  think  you  are  capable  of  taking  care  of 
it;  and  the  sooner  that  time  comes  the  better  it 
will  please  me."  In  this  declaration  there  is  not 


lacking  a  single  element  necessary  for  the  cre- 
ation of  a  valid  trust,  and  to  that  declaration 
the  nephew  assented.  The  learned  judge  who 
wrote  the  opinion  of  the  general  term  seems 
to  have  taken  the  view  that  the  trust  was  exe- 
cuted during  the  lifetime  of  defendant's  tes- 
tator by  payment  to  the  nephew,  but,  as  it 
does  not  appear  from  the  order  that  the  judg- 
ment was  reversed  on  the  facts,  we  must  ns- 
sume  the  facts  to  be  as  found  by  the  trial  court, 
and  those  facts  support  its  judgment. 

T/i6  order  appealed  from  should  be  reverffed, 
and  the  judgment  of  the  special  term  affirmed, 
with  costs  payable  out  of  the  estate. 

All  concur. 

Motion  for  reargument  denied  June  28, 1891 . 


NEW  YORK  COURT  OF  APPEALS. 


Frank  RUDD,   Receiver  of  the  Goodwillie- 
Wyman  Co.,  Respt., 

V. 

George  A.  ROBINSON.  Appt 
(....N.  Y ) 

1.  A  director  or  stockholder  Is  not 
eharg^e&ble  as  such  with  actual  knowledge  of 
the  buslDeas  tranflactloxis  of  the  corporation. 

8.  Books  of  aecoimt  of  a  corporation 

are  not  competent  evidence  of  themselves  to  es- 
tablish an  account  or  claim  against  a  trustee  or 
stockholder  in  an  action  brought  in  behalf  of  the 
corporation. 

(March  SO.  1891.) 

APPEAL  by  defendant  from  an  order  of  the 
Qeneral  Term  of  the  Supreme  Court,  First 
Department,  denying  his  motion  for  new  trial 
made  upon  exceptions  taken  during  the  trial 
at  the  New  York  Special  Term,  ot  an  action 
brought  to  recover  from  defendant  as  a  director 
and  stockholder  of  the  Good willie-Wy man 
Company,  money  and  property  alleged  to  have 
been  wrongfully  appropriated  by  him  to  his 
own  use,  which  trial  resulted  in  a  judgment 
in  favor  of  plaintiff.  Reversed, 
The  facts  sufficiently  appear  in  the  opinion. 


Mr.  S.  Jones*  with  Mr,  Thomas  Oar- 
Uns^on,  for  appellant: 

Books  of  account  are  received  in  evidence, 
only  upon  the  presumption  that  no  other  proof 
exists.  They  are  justly  regarded  as  the  weak- 
est and  most  suspicious  kind  of  evidence.  The 
admission  of  them  at  all  is  a  violation  of  one 
of  the  first  principles  of  the  Law  of  Evidence, 
which  is,  that  a  party  shall  not  himself  make 
evidence  in  his  own  favor. 

Larue  v.  Rowland,  7  Barb.  100. 

The  admission  of  this  class  of  evidence  was 
a  departure  from  the  common-law  rule,  and 
the  courts  are  inclined  to  restrain  rather  than 
en]arf;e  the  exception  itself. 

Pnce  V.  Torrington,  Smith,  Lead.  Cas.  9th 
Am.  ed.  p.  671;  Larue  y.  Rotdand,  7  Barb.  107. 
See  Peek  v.  Valentine,  94  N.  Y.  578;  Merrill 
V.  Ithaca  dt  0.  R.  Co.  16  Wend.  586;  ^tna 
Ins.  Co.  V.  Weide,  76  U.  S.  9  Wall.  677.  19  L. 
ed.  810;  Chaffee  v.  United  States,  85  U.  8.  18 
WaU.  616,  21  L.  ed.  908. 

That  corporate  books  are  evidence  of  corpor- 
ate acts  is  not  questioned. 

Blake  v.  Oriswold,  6  Cent.  Rep.  771,  104  N. 
Y.  613;  Abbott,  Tr.  Ev.  p.  46;  Bapnes  v. 
Brown,  86  N.  H.  645. 

Before  memoranda  contained  in  books  of 
account  or  elsewhere  can  be  admitted: 


^iyrm.—Botan  of  aoeount  of  corporation. 

Before  the  records  and  books  of  a  corporation 
can  be  received  In  evidence  for  any  purpose,  it 
must  be  admitted  or  proved  that  the  entries  were 
made  by  an  authorised  agent  of  the  corporation. 
Glenn  v.  Orr,  06  N.  G.  418. 

The  records  and  books  of  a  corporation  are,  at 
the  least,  prima  fade  evidence  of  the  organization 
and  existence  of  the  corporation.  Ibtd.;  Buncombe 
Tump.  Ck>.  V.  M^Oarson,  1  Dev.  ft  B.  L.  800,  dHng 
Highland  Tump.  Go.  v.  M'Keao,  10  Johos.  164; 
Grays  v.  Tompike  Go.  4  Band.  (Va.)  078;  Owlngs  v. 
Speed«lfln.&5Wheat.  tiO,  6  L.  ed.  124;  Ang.  ft 
A.  Priv.  Gorp.  H  618, 614, 879. 

The  stock  book  of  a  corporation  is  evidence 
against  a  stockholder.  In  an  action  to  recover  the 
unpaid  balance  of  his  subscription,  to  show  that  he 
was  a  stockholder,  and  the  condition  of  his  stock 
account;  but  such  evidence  may  be  rebutted. 
Glenn  v.  Orr,  supra;  TurnbuU  v.  Payson,  96  17.  8. 
418,  JB4  L.  ed.  487. 
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Boolisof  a  business  corporation  are  competent 
as  evidence,  so  far  as  related  to  entries  legitimately 
contained  in  them,  and  so  far  as  they  are  relevant 
to  the  issues.  Huntington  v.  AttrilL,  118  N.  Y.  366, 
citing  Allen  v.  Colt,  6HiU,  818;  First  Nat.  Bank  of 
Whitehall  v.  Tisdale.  84  N.  Y.  066;  Blake  v.  Gria- 
wold,  6  Cent.  Bep.  83,  lOB  N.  Y.  439. 

The  books  of  a  corporation  are  admissible  in  evi- 
dence against  it,  although  some  of  the  entries  were 
made  by  the  other  party  when  acting  as  the  secre- 
tary of  the  corporation.  Cormao  v.Westem  White 
Bronze  Go.  77  Iowa,  82. 

Where  the  Identity  of  books  offered  in  evidence 
as  the  books  of  an  insolvent  corporation  is  testified 
to  by  the  superintendent  and  trustee  of  the  corpor- 
ation, and  the  handwriting  of  various  officers  of 
the  company,  by  whom  the  boolcs  were  written 
and  kept,  has  been  proved,  and  the  books  have 
previously  been  judicially  recognized  and  accepted 
as  the  genuine  books  of  the  company,  the  evi- 
dence is  certainly  sufficient  to  Justl^  their  admis- 
sion.  Yanderwerken  v.  Glenn,  86  Va.  8. 
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1.  The  party  making  the  memorandum  or 
entry  must  hare  knowledge  himself  of  the 
fact  entered. 

2.  The  entry  must  be  made  with  intent  to 
charge  the  defendant. 

Moody  V.  Roberts f  41  Miss.  74;  Oummings  ▼. 
NiehoU,  13  N.  H.  420;  Van  Ewry  v.  Fitzgerald, 
21  Neb.  86;  Walter  v.  BoUman,  8  Watts,  644; 
Peck  V.  Von  Keller,  76  N.  Y.  60*. 

8.  The  entry  must  be  the  original  entry  and 
made  contemporaneously  with  the  transaction 
to  which  it  relates. 

4.  The  books  of  the  original  entr^  must  be 
produced  and  submitted  for  inspection. 

5.  Books  are  incompetent  to  prove  any  col- 
lateral fact,  such  as  that  a  person  other  than 
the  defendant  was  indebted  to  the  plaintiff. 

6.  Such  entries  are  not  competent  to  prove 
on  whose  account  the  money  was  loaned  or 
advanced. 

Peck  V.  Von  Keller,  supra;  Indee  v.  Prall,  28 
N,  J.  L.  457,  affirmed,  25  N.  J.  L.  665. 

7.  Where  the  person  who  made  the  entry  is 
dead  the  enti^  cannot  be  used  to  prove  a  claim 

•    in  favor  of  his  estate. 

Mason  v.  Wedderspoon,  48  Hun,  20. 

8.  If  there  is  living,  attainable  evidence  then 
the  entries  cannot  be  received. 

Price  V.  Torrington,  1  Smith.  Lead.  Cas.  9th 
Am.  ed.  566;  Phillips,  Ev.  (C.  H.  &  E.  notes) 
4th  Am.  ed.  note  108,  p.  870;  1  Greenl.  Ev.  115. 
and  note;  Brewster  v.  Boane,  2  Hill,  587;  Wood 
V.  Ambler,  8  N.  Y.  170;  Ocean  Nat.  Bank  v. 
CarU,  55  N.  Y.  440,  9  Hun,  289;  QouldY.  Con- 
toay,  59  Barb..  856;  Chenango  Bridge  Go.  v. 
Levns,  68  Barb.  Ill;  Haynes  v.  Brown,  86  N. 
H.  545;  Stettauer  v.  WhiU,  98  HI.  72;  StaU  v. 
Bawls,  2  Nott  &  McC.  884;  Peck  v.  Valentine, 
94  N.  Y.  669;  Churchman  v.  LewU,  84  N.  Y. 
444;  Dooley  v.  Moan,  57  Hun,  P86;  Ulster 
Qmnly  Nat.  Bank  v.  Madden,  114  N.  Y. 
280. 

Tested  by  these  rules  the  entries  in  this  case 
are  inadmissible. 

Walter  v.  Bollman,  8  Watts.  644;  Kessler  v. 
M*Conachy,  1  Rawle,  441;  Russell  v.  Hudson 
River  R,  Co,  17  N.  Y.  184;  MerriU  v.  Ithaca  <fc 
0.  R.  Co.  16  Wend.  586;  Halseyy,  Sinsebaugh, 
16  N.  Y.  485;  Payne  v.  Hodge,  7  Hun,  612. 
affirmed.  71  N.  Y.  598 ;  Dunn  v.  James,  62 
How.  Pr.  807,  affirmed,  86  N.  Y.  642;  Me- 
Ooldnck  V.  Traphagen,  88  N.  Y.  884;  New 
York  V.  Second  Ave.  R.  Go.  8  Cent.  Rep.  822, 
102  N.  Y.  672. 

Messrs.  Benjamin  F.  Blair  and  Edwin 
B.  Ooodell*  for  respondent: 

Corporate  books,  constituting  the  accounts 
of  the  transactions  of  a  private  corporation  had 
through  agents  and  officers,  are  competent  be- 
tween members  and  between  the  corporation 
and  members,  on  any  question  which  concerns 
them  in  their  interest  as  such. 

Abbott,  Tr.  Ev.  p.  62;  Saunders,  Ev.  6th 
Am.  ed.  786,  786;  Jsere/tants  Bank  of  Macon  v. 
Rawls,  21  Ga.  289;  Oreenl.  Ev.  Redfield*s  ed. 
$  498,  p.  540;  Angr.  &  A.  Priv.  Corp.  §  681; 
Laeey  v.  Hill,  20  Moak,  Eng.  Rep.  756;  High^ 
lan4  Tump.  Co.  v.  McKean,  10  Johns.  164; 
Pier  V.  Oeorge,  20  Hun,  210;  Blake  v.  Oris- 
wold,  6  Cent.  Rep.  88,  108  N.  Y.  429. 

We  have  found  no  case  arising  in  this  State 
in  which,  in  a  controversy  between  a  corpora- 
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tion  and  its  members,  the  question  whether  its 
books  of  account  are  admissible  in  its  favor 
has  been  passed  upon. 

Cases  are  not  lacking,  however,  in  which,  as 
between  members,  or  as  between  a  member 
and  a  stranger,  such  books  have  been  held  ad- 
missible per  se,  upon  proper  authentication. 

Chenango  Bridge  Co.  v.  Lewis,  63  Barb.  Ill; 
HubbeU  v.  Meigs,  50  N.  Y.  480;  First  Nat. 
Bank  of  Whitehall  v.  Tisdale,  84  N.  Y.  656; 
Huntington  v.  AttHU,  118  JN.  Y.  865;  Hum- 
phrey V.  PeofU,  18  Hun,  898. 

The  principle  upon  which  corporation  books 
are  hela  admissible  in  all  these  cases  appears 
to  be  analogous  to  that  which  underlies  the 
rule  admitting  partnership  books  between  the 
partners. 

First  Nat.  Bank  of  WhitehaU  v.  Tisdale, 
supra;  Cheever  v.  Lamar.  9  N.  Y.  Week.  Dig. 
17;  Allen  v.  Goit,  6  Hill,  818;  Huntington  v. 
Attrill,  supra;  Heartt  v.  Coming,  8  Paige, 
666,  8  L.  ed.  276. 

Earl,  J.,  delivered  the  opinion  of  the  court: 
The  plaintiff  is  receiver  of  the  GoodwilHe- 
Wyman  Company,  an  insolvent  manufacturing 
corporation  organized  under  the  laws  of  this 
State.  The  action  was  brought  in  equity  to 
charge  the  defendant,  as  a  trustee  of  the  cor- 
poration, for  the  unlawful  receipt  and  appro- 
priation of  the  money  and  property  of  the  cor- 
poration. An  interlocutory  judgment  was  ren- 
dered against  him,  charging  him  with  a  large 
amount  of  money  thus  improperly  received  and 
appropriated.  The  liability  of  the  defendant 
for  this  money  was,  in  the  main,  established  by 
the  account-books  of  the  corporation.  2ind  the 
principal  contention,  on  his  behalf  upon  this 
appeal  is  that  those  books  were  improperly  re- 
ceived as  evidence  against  him.  The  capital 
of  the  corporation  is  f60,000.  of  which  Robin- 
son, Briggs  and  Innet,  three  of  the  directors, 
owned  $1,000  each,  and  the  balance  of  the 
stock  was  owned  by  Fisk  and  Gk>odwillie,  the 
two  other  directors.  Gk>odwillie  was  presi- 
dent, Fisk  treasurer,  and  Brings  vice-pieddent 
and  secretary,  of  the  corporation.  There  was 
no  proof  that  the  defendant  had  actual  knowl- 
edge of  the  entries  contained  in  the  books 
which  were  used  as  evidence  against  him.  or 
that  he  authorized  such  entries  or  caused  them 
to  be  made.  There  was  no  proof  from  which 
the  law  would  raise  a  legal  presumption  that 
he  had  knowledge  of  the  enl^es,  unless  he  is 
chargeable  with  such  knowledge  from  the  mere 
fact  that  he  was  a  stockholder  and  trustee  of 
the  corporation.  There  is  no  rule  of  law  which 
charges  a  director  or  stockholder  of  a  corpora- 
tion with  actual  knowledge  of  its  businefls 
transactions  merely  because  he  is  such  director 
or  stockholder.  In  this  case  the  broad  claim 
is  made  that,  in  an  action  by  a  corporation 
against  one  of  its  members  to  enforce  a  per- 
sonal liability  of  the  members  to  the  corpora- 
tion, its  books  are  competent  evidence  against 
him  to  show  the  condition  of  the  accounts  be- 
tween him  and  it,  and  to  establish  the  extent 
of  his  liability  to  it  upon  their  simple  produc- 
tion, and  proof  that  tney  are  the  books  of  the 
corporation,  kept  as  such  bv  its  officers  and 
agents.  The  proposition  Is  thus  announced  in 
tlie  points  of  the  learned  counsel  for  the  plain- 
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tiff:  ''Between  a  eoqionUion  and  its  members 
all  its  books  regularly  kept  by  its  ofBcers  and 
ageDts,  for  tbe  purpose  of  recording  its  trans- 
actions and  properly  conducting  its  business, 
are  per  se  evidence."  Tbe  cases  reported  in 
this  country  and  England  bearing  upon  this 
question  are  very  numerous,  and  the  general 
expressions  of  judges  contained  in  their  opin- 
ions are  not  entirely  harmonious.  Tbe  con- 
flict, however  is  mainly  in  tbe  dicta  of  Judges, 
and  not  in  decisions  actually  made.  The  b<K>ks 
of  corporations  for  many  purposes  are  evidence, 
not  only  as  between  the  corporation  and  its  mem- 
bers and  between  members,  but  also  as  between 
the  corporation  and  its  members  and  strangers. 
They  are  received  in  evidence  j^enerallv  Jp 
prove  corporate  acts  of  a  corporation,  sucn  as 
Its  incorporation,  its  list  of  stockholders,  its 
b^r-laws,  the  formal  proceedings  of  its  board  of 
directors,  and  its  financial  condition  when  its 
solvency  comes  in  question.  But  we  have  not 
been  able,  after  a  careful  examination  of  the 
authorities  cited  by  the  counsel  for  tbe  plaintiff 
and  many  others,  to  find  any  case  in  which  it 
has  been  decided  that  the  books  of  account  of 
a  corporation  are  competent  evidence,  of  them- 
selves, to  establish  an  account  or  claim  against 
a  trustee  or  stockholder  in  an  action  brought 
in  behalf  of  the  corporation,  and  it  has  been 
repeatedly  said  by  judges  and  text-writers  that 
they  are  not  competent  for  that  purpose.  In 
Wharton,  Ev.  8d  ed.  g  662.it  is  said  that,  even 
in  suits  by  a  corporation  against  its  members, 
its  books  cannot  be  used  as  "proving  in  behalf 
of  the  corporation  self-serving  entries."  In 
Ang.  &  A.  Priv.  Corp..  11th  ed.  §  679,  it  is 
said :  ' ' Entries  in  the  books  of  a  corporation  of 
private  pecuniarv  transactions  with  a  stockhold- 
er are  not  admissible  against  him,  especially 
when  it  does  not  appear  by  whom  the  entries 
were  made."  See  also  2  Waterman,  Corp.  646. 
In  Hager  v.  Cleveland,  86  Md.  477,  in  an  ac- 
tion by  a  creditor  of  a  manufacturing  corpora- 
tion aeainst  a  stockholder  to  enforce  bis  indi- 
vidual liability  for  a  debt  contracted  by  the 
company,  it  was  held  that  the  books  of  the  cor- 
poration, relating  to  its  private  transactions, 
were  not  admissible  in  evidence. 

In  Hillv.  Manchester  dh  8,  Water-Worla  Co,, 
5  Barn.  &  Ad.  866,  by  a  clause  in  the  charter 
of  the  defendant,  it  was  enacted  tbat  its  clerks 
should,  in  a  book  provided  by  the  company, 
keep  an  account  of  all  acts,  proceedings  and 
transactions  of  the  company,  and  that  every 
proprietor  should  have  liberty  to  inspect  the 
same  and  take  copies  of  the  entries;  and  it  was 
held  that  entries  of  the  proceedings  in  the  books 
thus  kept  by  the  cierk  were  not  admissible  iiy 
evidence  on  behalf  of  the  company  against  one 
of  their  own  members  suing  them.  Denman, 
Ch,  </!,  writing  the  opinion,  and  roeaking  of 
certain  facts  to  be  proved ,  said :  *  These  points 
of  fact,  however,  could  only  be  established  by 
the  books  kept  by  the  clerk  of  the  company; 
and  the  qu^tion  now  to  be  decided  is  whether 
they  are  evidence  against  the  plaintiff.  It  is 
argued  tbat  they  were,  because  he  was  a  pro- 
prietor, and  the  books  of  a  partnership  are  ev- 
idence a^inst  any  one  of  the  partners;  and 
more  particularly  as  the  act  requires  such  books 
of  the  proceedings  to  be  kept,  and  that  all  tbe 
proprietors  shall  have  free  access  to  them  at  all 
reasonable  times.  We  are,  however,  of  opin- 
12  L.  R.  A. 


ion  the  principle  on  which  partnership  books 
aiB  evideooe  against  tbe  partneiB  is  thai  llkey 

are  tbe  acts  and  declarations  of  such  partners, 
being  kept  by  themselves  or  by  their  authority, 
by  their  servants,  and  under  their  direction  and 
superintendence.  But  the  clerk  of  the  com-^ 
pany,  once  appointed,  is  subject  to  the  control 
of  no  individual  member,  and  the  free  access 
f>rovided  for  is  only  for  the  purpose  of  inspec- 
tion. A  proprietor  entering  into  a  contract 
with  the  company  must  be  deemed  a  stranger, 
and  can  be  affected  by  no  entry  made  under 
orders  from  the  entire  bod  v." 

In  Haynes  v.  Brown,  86  N.  H.  645,  the  ac- 
tion was  by  a  creditor  of  a  corporation  to  re- 
cover against  a  stockholder;  and  it  was  held 
iihat  the  books  of  the  corporation  were  not  ad- 
m^sible  against  a  member  of  the  company,  as 
evidence  of  his  private  transactions  or  dealings 
with  the  company,  and  that  in  respect  to  ihem 
he  was  to  be  regairaed  as  a  stranger.  That  case 
has  been  frequently  cited  by  text- writers  and 
judges,  and  its  authority  for  the  rule  thus  an- 
nounced has  never  been  questioned,  so  far  as 
we  can  discover. 

In  Chenango  Bridge  Co,  v.  Lewie,  68  Barb. 
Ill,  it  was  held  that  the  books  of  a  bridge 
company,  proved  by  its  treasurer  to  have  been 
received  bv  him  as  the  company  books  upon 
his  accession  to  tbe  office,  containing  an  ac- 
count of  the  tolls  received  for  the  bndge  for 
several  years  previous  to  that  time,  were  not 
admissible  as  against  the  defendant,  a  stock- 
holder of  the  company,  to  prove  the  amount  of 
the  tolls  received  during  that  period,  without 
the  necessary  and  preliminary  proof  as  to  such 
toils;  but  that  such  books  proved  by  its  treas- 
urer to  have  been  kept  by  him  and  to  contain 
correct  entries  of  tolls,  as  given  to  him  by  the 
toll-gatherer,  coupled  with  the  proof  by  the 
toll-gatherer  that  he  had  made  correct  returns 
of  the  tolls  received  by  bim,  were  admissible, 
because  proved  by  the  treasurer  who  kept  them. 
See  also  Olney  v.  Chadeey,  7R.  I.  224;  Wheeler 
V.  Walker,  46  N.  H.  865. 

In  PearsaU  v.  Weet&rn  U.  Teleg,  Co.  124  N. 
T.  256,  decided  in  the  second  division  of  this 
court  on  the  22d  day  of  last  January,  the  plain- 
tiff was  a  stockholder  of  the  defendant,  and 
brought  the  action  to  recover  damages  against 
the  defendant  for  not  properly  transmitting  a 
message;  and  it  was  offered  to  be  proved  in 
defense  of  the  action  that  the  board  of  directors 
had  adopted  a  resolution  that  it  would  not  be 
liable  for  mistakes  or  delays  in  the  transmission 
or  delivery  of  unrepeated  messages,  and  would 
not  be  liable  for  damages  arising  from  delays 
in  the  transmission  or  delivery  of  a  repeated 
message  beyond  an  amount  specified;  and  it 
was  insisted  that  a  shareholder  was  charseable 
with  notice  of  this  resolution.  The  resolution 
was  excluded,  and  the  defendant  excepted,  and 
it  was  held  that  in  this  there  was  no  error;  tbat 
a  shareholder  in  a  corporation  is  not  chargeable 
with  constructive  notice  of  resolutions  adopted 
by  the  board  of  directors,  or  by  provisions  in 
the  by-laws  regulating  the  mode  in  which  its 
business  shall  be  transacted  with  its  customers, 
and  that  the  plaintiff's  rights  arising  out  of  de- 
fendant's contract  to  transmit  the  message  were 
in  no  wise  limited  by  its  regulations  or  by- laws 
not  brought  to  bis  knowl^ge.  That  case  is 
ample  authority  to  show  that  the  defendant  in 
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this  case  was  not  chargeable  with  knowledge 
of  the  entries  made  in  the  books  of  this  com- 
pany, and  that  such  books  were  not  competent 
evidence  against  him  of  such  entries.  The 
principle  at  the  foundation  of  that  decision  is 
that  the  business  transactions  of  a  corporation 
With  its  members  are  on  the  same  footing  as  its 
transactions  with  strangers,  and  that  the  busi- 
ness entries  in  the  books  of  a  corporation  are 
no  more  evidence  against  the  members  than 
thev  are  against  strangers. 

After  a  careful  consideration  of  all  the  cases 
which  have  come  to  our  attention,  we  can  per- 
ceive no  principle  upon  which  the  account- 
books  of  a  corporation  can  be  evidence  against 
a  member  of  the  corporation  of  the  accounts 
and  entries  therein  made  in  a  suit  brought  by 
the  corporation  or  its  representatives  against 
him  to  enforce  his  liability  upon  such  account. 
The  officers  and  book-keepen  of  a  corporation 
are  in  no  sense  his  agents.  Individually  he  has 
no  control  over  their  acts,  and  has  no  responsi- 
bility therefor;  and  in  making  the  entries  they 
do  not,  in  any  legal  sense,  represent  or  bind 
him.  As  to  the  competency  of  such  books, 
directors  and  stockholders  of  a  corporation 
stand  upon  the  same  footing.  It  is  quite  true 
that  a  director  stands  in  a  more  favorable  posi- 
tion to  know  what  is  going  on  within  the  cor- 
poration, and  to  be  more  familiar  with  its  books 
m  some  cases,  than  a  stockholder.  He  has  the 
right  to  inspect  the  books  of  the  corporation, 
and  so  has  a  stockholder.  A  stockholder  hav- 
ing the  ability  is  just  as  able  to  become  famil- 
iar with  the  contents  of  the  books  of  a  corpora- 
tion to  which  he  belongs  as  a  director,  and! 
there  is  no  principle  of  law  by  which  a  director  I 


can  be  charged  with  knowledge  of  the  entries 
in  the  books  of  a  corporation  which  is  not 
equally  applicable  to  its  stockholders.  It  is 
frequently  easier  to  charge  a  director  with 
knowledge  of  the  books  than  it  is  to  charge  a 
stockholder,  because  he  usually  has  an  active 
part  in  the  management  of  the  corporation; 
but,  as  a  general  rule,  many  directors  in  corpor- 
ations are  lust  as  ignorant,  and  necessarily  so, 
of  the  particular  accounts  contained  in  its  books 
as  the  stockholders  are.  It  would  be  quite  a 
dangerous,  and  we  think  startling,  proposition 
to  hold  that  a  clerk  or  other  officer  in  a  busi- 
ness corporation  could  enter  charges  in  its 
books  of  account  against  a  director  or  stock- 
holder which  could  be  proved  in  favor  of  the 
corporation  by  the  mere  production  of  the 
books,  thus  throwing  upon  him,  or  his  personal 
representatives  after  his  death,  the  burden  of 
explaining  the  entries  or  8ho¥nng  them  to  be 
untrue,  and  we  believe  the  doctrine  has  no  sup- 
port in  principle  or  authority.  A  corporation 
seeking  to  enforce  a  claim  against  one  of  its  di- 
rectors or  stockholders  must  establish  it  by 
the  application  of  the  same  rules  of  evidence 
which  are  applied  in  an  action  brought  by  an 
individual  to  enforce  a  claim  against  any  de^ 
fendant.  It  was  admitted  on  the  argument  of 
this  case  that  the  evidence  furnished  by  the 
account-books  was  vital  to  the  plaintiff's  case, 
and  we  therefore  do  not  deem  it  important  to 
examine  the  other  points  zealously  and  ably 
argued  before  us. 

For  the  error  pointed  out,  the  judgment  9h(mld 
be  reversed,  and  a  new  trial  granted,  costs  to 
abide  event. 

All  concur. 


IOWA  SUPREME  COURT. 


CONSOLIDATED     TANK     LINEJgCO., 
Appt., 

V. 

HUNT. 
( Iowa ) 

The  words  "teamster  or  other  laborer^ 

who  **habitually  earns  his  living"  with  a  horse  or 
team  as  used  in  the  Code  which  makes  such  horse 
or  team  exempt,  include  one  whose  business  is  to 
sell  oil  which  be  delivers  for  the  most  part  by  a 
tank  wagon  usually  driven  by  his  boy,  although 
a  few  sales  are  made  and  the  oil  delivered  at  a 
room  where  it  is  stored. 

(May86,isn.) 

A  PPEAL  by  plaintiff  from  an  order  of  the 
Hl  District  Court  for  Page  County  discharg- 
ing an  attachment.    Ajflrmed. 

Statement  by  Gfrranf^er*  J.: 

Appellant  brought  an  action  to  recover  for 
oils  sold  to  the  defendant,  and  obtained  an  at- 
tachment, which  was  levied  on  a  team,  har- 
ness and  oil-wagon.    gThe  defendant  moved 


NoTX.— For  decisions  as  to  execution  exemptions, 
see  noteB  to  Robinson  v.  Hughes  (Ind.)  8  L.  R.  A.  8H8; 
Watson  V.  L^derer  (Colo.)  1  L.  R.  A.  864. 
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the  court  to  discharge  the  attached  property, 
and  assi^ed  as  reasons  therefor  the  following: 
*'The  said  team  and  harness  and  oil-wagon  is 
the  only  one  owned  by  the  defendant;  that 
defendant  is  a  married  man,  and  the  head  of  a 
family,  and  resides  in  Clarinda,  Page  County, 
Iowa;  that  said  team,  harness  and  wagon  is 
the  only  one  owned  by  defendant,  and  the 
only  one  by  which  defendant  habitually 
earns  a  living  for  his  family.  It  is  therefore 
exempt  under  the  law,  as  is  more  fully  shown 
by  affidavits  hereto  attached,  marked  *A'  and 
'B,'  and  made  a  part  hereof."  Affidavits  were 
filed  in  support  of  and  against  the  motion,  up- 
on a  consideration  of  which  the  court  below 
sustained  the  motion,  from  which  order  the 
plaintiff  appealed. 

Mr,  W.  W.  Morgan  for  appellant. 
MessTi  Clark  A  HiU  and  J.  R.  Good 

for  appellee. 

Oranf^r,  J,,  delivered  the  opinion  of  the 
court: 

The  testimony  gives  support  to  the  follow- 
ing facts:  That  tne  defendant  is  a  resident  of 
Page  County,  Iowa,  a  married  man,  and  the 
hef^  of  a  family;  that  prior  to  March,  1889. 
he  was  engaged  in  selling  oils  and  gasoline  at 
CUrinda,  Iowa;  that  after  that  he  was  engaged 
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in  a  retail  trade  in  thoee  articles,  baying  a 
place  of  business  known  as  "bead-quarters/' 
In  the  back  room  of  a  building  on  tbe  nortb 
side  of  the  square  in  Glarinda.    From  these 
bead-quarters  for  a  time  he  delivered  bis  sales 
in  an  ordinary  wagon,  and  afterwards  from 
tho  waflron  in  suit,  known  as  a  ** tank- wagon." 
The  wholesale  trade  was  discontinued  June 
37, 1889,  for  which  trade  his  oils  had  been 
stored  near  the  depot.     After  the  discontinu- 
ance of  the  wholesale  trade  his  oils  for  tbe  re- 
tail trade  were  stored  at  and  delivered  from 
the  bead-quarters.    A  few  sales  were  made, 
including  the  delivery  at  tbe  bead  Quarters, 
but  the  general  business  was  carriea  on  by 
orders bemg  left  at  headquarters  to  be  filled 
about  the  city  from  the  tank-wagon,  and  in 
some  cases  cans  would  be  "set  out"  by  the 
customers,  and  these  were  also  filled  from  the 
wagon.    At  times  the  oils  would  be  paid  for 
at  bead-quarters,  but  generally  at  the  place  of 
delivery.    The  team  for  the  purpose  of  deliv- 
ering tbe  oils  was  sometimes  ariven  by  tbe 
defendant  in  person,  and  sometimes  by  his 
minor  son,  sixteen  years  of  age.     At  times 
both  were  with  the  team.    Tbe  evidence  fav- 
ors tbe  view  that  most  of  tbe  time  the  son  was 
with  the  team  and  delivered  the  oils,  but  for 
his  father.      The  oils  were  received  at  head- 
quarters in  quantities  of  from  three  to  five 
barrels  at  a  time.     The  team,  harness  and 
wa^on  were  used  bjy  tbe  defendant  in  this 
busmess,  and  tbe  business  is  defendant's  means 
of  earning  a  living.     Appellant  in^ts  that  the 
facts  do  not  sustain  the  action  of  tbe  court. 
Counsel  for  appellant  states  his  view  of  the 
law  in  these  words:      "In  my  judgment,  the 
right  has  been  clearly  defined  by  statute,  and 
under  the  statute,  in  order  to  maintain  the  ex- 
emption, the  debtor  must  show  that  he  is  a 
teamster  or  other  laborer,  who  by  his  personal 
use  of  the  property  habitually  earns  bis  liv- 
ing."   The  Statute  to  be  construed  is  as  fol- 
lows:    *'  If  the  debtor  is  a  resident  of  this 
State,  and  is  the  head  of  a  family,  be  may 
hold  exempt  from  execution   the  following 
properly:  .  .  .   The  horse  or  team  .  .  .  and 
the  wagon  or  other  vehicle,  with  a  proper  har- 
ness or  tackle,  by  tbe  use  of  which  the  debtor, 
if  a  physician,  public  ofilcer,  farmer,  teamster 
or  other  laborer,  habitually  earns  his  living." 
It  is  conceded  on  authority  that  tbe  Statute  is 
to  receive  a  liberal  construction.    It  would  be 
a  grave  disregard  of  the  concession  were  we 
to  hold  to  the  view  claimed  by  appellant,  that 
because    tbe   team   was  driven  by  the  son, 
though  for  the  father,  the  debtor  is  not  within 
the  provisions  of  tbe  law  as  to  exemptions. 
Let  us  suppose  one  who  is  a  laborer  or  team- 
ster, and  earns  his  living  by  the  personal  use 
of  his  team,  is  disabled,  we  will  say,  totally, 
and  a  minor  son,  by  the  use  of  the  team,  sup- 
ports tbe  family;  will  it  be  said  that  the  owner 
if  a  debtor  loses  his  right  of  exemption  ?  Confin- 
ing ourselves  to  the  literal  definition  of  the  word 
"laborer"  or  "teamster"  as  quoted  in  argu- 
ment, such  a  result  might  follow.    But  look- 
ing to  tbe  law  and  the  purposes  of  its  enactment 
there  is  no  diificultv  in  saying  tiiat  such  a  case 
is  clearly  within  its  purview,  and  that  tbe 
debtor  would  come  within  the  statutory  mean- 
ing of  tbe  word  "teamster"  or  "laborer."    If 
a  widow,  who  is  the  head  of  a  family  and  a 
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debtor,  owns  a  team  by  the  use  of  which  her 
living  is  supplied,  may  she  be  devested  of  this 
means  of  earning  a  living  merelv  because  she 
does  not  in  person  perform  the  labor  of  driv- 
ing the  team?  These  plain  propositions  pave 
the  way  to  clearly  observe  tbe  legislative  pur- 
pose. It  is  strenuously  urged  that  the  defend- 
ant is  not  a  teamster  or  laborer,  but  a  merchunt, 
and  as  such  is  not  entitled  to  the  exemption. 
It  is  true  that  the  defendant  is  engaged  in  a 
small  way  in  the  sale  of  merchandise.  He  has 
a  back  room  of  a  building,  used  more  for  stor- 
age than  for  any  other  purpose,  which  is  a 
base  of  supplies  for  his  delivery  system  or 
business;  and  the  business  is  carried  on  mainly 
by  the  use  of  the  team;  and  it  is  manifest  that 
without  the  use  of  the  team  he  has  no  busi- 
ness to  supply  a  living,  for  he  says  that  the 
profits  of  computed  sales  at  the  head-quarters 
would  not  pajr  bis  rent.  Any  person  thus  en- 
gaged in  receiving  and  distributing  oils  must 
be  said  to  be  a  laborer.  He  '  'is  one  who  labors 
in  a  toilsome  occupation."  The  use  of  the 
team  is  necessary  to  carry  on  the  occupation, 
and  hence,  if  the  occupation  supplies  his  liv- 
ing, he  earns  his  living  by  the  use  of  his  team. 
That  the  living  is  not  wholly  so  earned  is  not 
material.  The  same  exemption,  upon  the 
same  conditions,  is  made  to  the  physician, 
public  officer  and  farmer,  in  which  cases  it 
will  be  readily  understood  that  the  use  of  the 
team  would  be  but  an  aid  to  tbe  profession-  or 
calling.  If  a  physician  may  have  the  exemp- 
tion as  an  aid  to  the  business  of  his  profession 
by  which  he  obtains  a  living,  why  may  not  tbe 
laborer—  one  who  chops  the  wood  in  tbe  for- 
est, or  quarries  the  rock  from  the  hillside,  to 
be  put  by  the  use  of  a  team  on  the  market  to 
supply  his  living — have  the  same  protection. 
The  ract  that  tbe  laborer  utilizes  his  efforts  in 
the  way  of  an  independent,  rather  than  a  de- 
pendent, business,  should  not  operate  to  his 
disadvantage.  This  is  the  situation  of  the  de- 
fendant. If  be  employed  another  to  do  the 
work  of  receiving  the  oils,  replenishing  the 
tank  and  delivering  about  the  city,  the  em- 
ploye would  without  question  be  a  laborer. 
The  defendant  is  not  less  so  merely  because  be 
directs  and  owns  the  business,  besides  per- 
forming the  labor.  The  district  court,  from 
the  evidence,  must  have  found  that  the  defend- 
ant was,  within  the  statutory  meaning,  a  team- 
ster or  laborer,  and  that  finding  is  conclusive 
upon  us  unless  the  record  affirmatively  shows 
the  court  in  error,  and  we  do  not  think  it  does. 
The  case  of  Boot  v.  Oay,  64  Iowa,  890,  sup- 
ports our  conclusion. 
Affirmed, 


,   CASS  COUNTY  BANK 

George  WEBER  et   al„  Appts. 

(....Iowa....)    X 

1.   Thehameatemdezemptioiieztandflto 
the  entire  biilldlnff  used  both  for  a  family 


Nora.— Homestead;  doctrhu   a8  to  exemptUm   of 

portion  of  buUdino* 

With  the  exception  of  the  Iowa  courts,  courts  do 

not  seem  inclined  to  divide  a  building  in  favor  of 

the  creditors  of  a  homestead  claimant  so  as  to  per- 
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resldenoe  and  a  hotel  where  no  rooms  used  ez- 
cluBlTely  for  hotel  purpoees  could  be  used  with- 
out paasinff  through  rooms  occupied  by  the  fam- 
ily, and  the  rooms  used  for  the  office  and  bar- 
room, sitting  and  dining  rooms  were  also  in  com- 
mon use  by  the  family. 

8.  A  finpamtn  baUdlnif  used  for  business 
purposes,  and  a  stable  used  for  hotel  purposes,  on 
the  same  lot  with  a  hotel  which  is  exempt  as  a 
family  homestead,  are  not  part  of  the  homestead. 

(May  28,1891.) 

APPEAL  b^  defendants  from  a  judgment  of 
the  Distnct  Court  for  Cass  County  disal- 
lowing their  claim  to  homestead  exemption  in 
certain  property,  and  making:  it  subject  to 
plaintiff's  judgment.    Modified  and  affirmed. 

Statement  by  Oran^^r,  J.: 

The  defendants,  Gtorge  and  L.  A.  Weber, 
are  husband  and  wife.  George  Weber  is  a 
judgment  debtor  to  the  plaintiff  bank.  In  1S86 
George  Weber  conveyed  to  bis  wife  eighty 
acres  of  land  and  four  lots  in  the  City  of  At- 
lantic, and  this  action  is  to  set  aside  the  con- 
yevance  as  in  fraud  of  the  plaintiff's  rights  as 
a  Judgment  creditor.  The  issues  involve  the 
bona  fides  of  the  transfer,  and  also  the  home- 
stead character  of  the  lots  in  the  City  of  At- 
lantic. The  district  court  made  the  following 
finding  of  fact  and  ludgment  entry:  "(1)  That 
on  the  20th  day  of  November,  1886,  the  plain- 
tiff recovered  a  judgment  against  one  Wm. 
Kreamer  and  the  defendant  (ieorge  Weber  for 
the  sum  of  $619.72,  and  ten  per  cent  interest 
from  the  date  thereof,  and  the  further  sum  of 
$49.09  costs,  with  six  percent  interest  from  the 


date  thereof.  (2)  That  said  judgment  is  the 
property  of  the  plaintiff,  and  wholly  unsatisfied 
and  unpaid,  and  that  W.  H.  Kreamer  is  wholly 
insolvent,  and  has  no  property  from  which  sai^ 
judgment  can  be  made.  (•^)  That  defendant 
George  Weber  has  no  properdin  his  own  name 
from  which  said  judgment  can  be  realized. 
(4)  That  on  April  15, 1885,  the  defendant  Geo. 
Weber  made  and  delivered  to  the  defendant  L. 
A.  Weber,  his  wife,  a  deed  of  conveyance  for 
the  following  described  real  estate,  to  wit:  Lots 
9,  10,  11  and  12,  in  block  14,  in  the  City  of 
Atlantic,  Cass  County,  Iowa;  and  the  north 
half  of  the  northeast  quarter  of  section  12, 
township  75  north,  of  range  35  west,  5th  P.  M., 
Cass  County,  Iowa,  being  the  property  then 
owned  by  the  defendant  Gteo.  Weber.  (5) 
That  said  deed  was  made  without  considera- 
tion, and  for  the  purpose  of  hinderine,  delay- 
ing and  defrauding  the  creditors  of  defendant 
Geo.  Weber.  (6)  That  part  of  the  building  on 
lot  12,  block  14,  Atlantic,  Iowa,  is  occupied  by 
the  defendant  L.  A.  Weber  as  a  homestead  for 
herself  and  family,  and  was  so  occupied  prior 
to  the  contracting  of  the  debt  herein.  It  is 
therefore  ordered,  adjudged  and  decreed  by  the 
court  that  the  deed  ot  conveyance  from  the  de- 
fendant G^.  Weber  to  the  defendant  L.  A. 
Weber,  his  wife,  conveying  the  above-described 
real  estate,  and  recorded  in  book  79,  on  page 
426.  of  the  Records  of  Cass  Countv,  Iowa,  be 
held  for  naught,  as  concerns  this  plaintiff,  and 
that  the  lien  of  this  plaintiff's  judgment  is  de- 
clared prior  and  paramount  to  any  lien  or  in- 
terest the  defeuaants  George  or  L.  A.  Weber 
may  have  in  the  premises,  except  their  right  of 
homestead  in  and  to  parts  of  the  building  sit- 
uated on  lots  11  and  12, block  14,  Atlantic,  &wa; 


mit  them  to  levy  on  a  portion  of  It.  They  appear 
to  prefer,  if  possible,  to  hold  the  property  either 
exempt  or  not  exempt  as  a  whole  according-  to  the 
use  to  which  it  is  put.  The  homestead  which  the 
debtor  owns  and  occupies  is  exempt  with  a  speci- 
fied quantity  of  land  appurtenant  thereto,  without 
regard  to  the  uses  to  which  he  puts  the  land  or  the 
business  he  pursues  upon  it.  Binzel  v.  Grogan,  67 
Wis.  l&J. 

The  Homestead  Laws  are  not  intended  to  save  a 
mere  shelter  for  the  debtor  and  his  family,  but  to 
give  him  the  full  enjoyment  of  the  whole  lot  of 
ground  exempted  to  be  used  in  whatever  way  he 
may  think  best  for  the  occupancy  and  support  of 
his  family,  whether  in  the  way  of  cultivating  It  or 
by  the  erection  and  use  of  buildings  upon  it  either 
for  the  carrying  on  of  his  own  business,  or  for  de- 
riving income  in  the  way  of  rent.  Hubbell  v. 
Canady,  68  111.  427. 

Use  of  portion  of  hMUdina  by  tnoner  for  buHness 
pterposes. 

Under  a  statute  providing  that  a  homestead  to 
the  extent  of  one  acre,  occupied  as  a  residence  by 
the  family  of  the  owner,  together  with  all  the  im- 
provements on  the  same,  shall  be  exempt,  the 
whole  house  occupied  as  a  home  by  the  debtor  is 
exempt  although  a  portion  of  the  same  is  used  and 
was  constructed  with  a  view  to  be  used  as  a  brew- 
ery; the  building  cannot  be  divided  into  two  por- 
tions, one  of  which  is  exempt  and  the  other  not. 
Re  TerteUing,  H  Dill,  839. 

Where  a  building  whose  size  and  number  of 
rooms  are  not  shown  is  occupied  as  a  residence  by 
the  family  of  the  owner,  its  homestead  character 
1b  not  destroyed  by  proof  that  a  single  room  or  two  is 
12  L.  R.  A. 


used  by  the  owner  for  business  purposes.  Hogan 
V.  Manners,  28  Kan.  650. 

Where  the  upper  story  of  the  building-  was  occu- 
pied as  a  dwelling,  the  fact  that  the  lower  floor  was 
used  by  the  husband  for  business  purposes  was  of 
no  consequence,  the  court  remarking  that  "no  one 
would  imagine  that  a  person  would  lose  his  home- 
stead privilege  if  he  should  happen  to  use  some 
room  in  his  dwelling  for  his  law  office  or  his  wife 
should  in  her  own  right  carry  on  dress-making  in 
one  of  the  apartments.    Orr  v.  Shraft,  22  Mich.  264. 

The  fact  that  the  homesteader^s  wife  carries  on 
a  retail  grocery  and  provision  business  in  the  first 
story  of  the  main  building  situated  on  a  homestead 
daim,  and  also  uses  the  cellar  in  connection  with 
her  business,  will  not  deprive  it  of  its  homestead 
character  or  permit  a  sale  of  any  portion  of  It  on 
execution.    Bush  v.  Gordon,  88  Kan.  586. 

The  right  of  homestead  may  exist  in  the  whole 
of  a  country  hotel.    Lazell  v.  Lazell,  90  MasA.  575. 

So  where  a  building  designed  for  a  dwelling- 
house  and  occupied  by  the  owner  and  his  family 
was  subsequently  devoted  by  him  to  hotel  pur- 
poses, the  building  did  not  lose  its  homestead  chs^r- 
acter,  at  least  if  the  extent  of  the  hotel  busincM 
did  not  Interfere  vrith  the  sreneral  character  of  the 
building  as  a  dwelling-house.  Ackley  v.  Chamber- 
lain, 18  Gal.  188. 

But  property  used  primarily  and  principally  for 
hotel  purposes  cannot  be  made  subject  to  a  home- 
stead exemption.   LaughUn  v.  Wright,  68  Oal.  116. 

Effect  of  renting  a  portion  of  the  buHdingfor  husi' 
netepurpoms. 

Under  a  statute  providing  that  a  homestead  con- 
sisting of  one  fourth  of  an  acre  of  land  andltbe 
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that  plaintiff's  Jadgment  is  hereby  declared  aod 
established  as  a  hen  from  the  date  thereof, 
November  20,  1886,  upon  the  following  de- 
scribed real  estate,  as  paid  in  plaintiff's  peti- 
tion, to  Mrit:  The  north  half  of  the  northeast 
quarter  of  section  12,  in  township  75  north,  of 
range  85  WQSt,  5th  P.  M..  Cass  County,  Iowa; 
and  upon  the  upper  story  and  the  front  room 
down-stairs,  and  the  cellar  thereunder,  of  the 
bricJc  building  situated  on  lot  12  in  block  14,  in 
Atlantic,  Iowa;  and  also  the  upper  story  and 
the  east  room  on  the  ground  floor  of  the  frame 
building  joining  the  brick  on  the  west,  situated 
on  the  same  lot  and  block;  and  also  all  the 
ground  covered  by  the  frame  business-house 
and  stables,  being  the  west  end  of  lots  10, 11  and 
12,  and  all  of  lot  9,  all  in  block  14,  Atlantic, 
Iowa."    The  defendants  appeal. 

Memt.  L.  L.  OeLano  and  Willftrd  At 
Willard*  for  appellants: 

If  the  principal  use  of  the  building  is  that  of 
a  residence  and  a  home  for  the  family  it  would 
not  be  liable  to  execution  because  rooms  in  it 
are  rented  to  others. 

Thompson,  Homesteads  and  Exemptions, 
§  120;  Lazett  y.  LazeU,  90  Mass.  575;  Aeklep  v. 
Chamberlain,  16  Cal.  181;  Clark  v.  Shannon,  1 
Nev.  568;  Goldman  v.  Clark,  1  Nev.  607;  Mer- 
eier  v.  Chaee,  98  Mass.  194;  Be  TerteUing,  2 
Dill.  389, 

The  house  could  not  be  divided  as  suggested 
by  the  court  below. 

Bebb  V.  Crotoe,  89  Kan.  842;  Evih  v.  Gordon, 
38  Kan.  585;  Hogan  v.  Manners,  28  Kan.  551; 
Wright  V.  Diizler,  54  Iowa.  620. 

If  the  stable  was  erected  for  domestic  pur- 


poses in  connection  with  the  use  of  the  home- 
stead it  is  not  liable  to  execution;  and  if  it  can 
be  considered  the  shop  or  other  building  ''real- 
ly used  and  occupied  bv  the  owner  in  the  pros- 
ecution of  his  own  oroinary  business,"  it  has 
not  been  shown  to  be  worth  more  than  $800, 
and  therefore  it  cannot  be  subjected  to  the  pay- 
ment of  the  plaintiff's  judgment. 

Smith  V.  Quiggans,  65  Iowa,  687. 

The  conveyance  of  the  homestead  by  the 
husband  to  the  wife,  or  tiee  teraa,  has  no  effect 
whatever  upon  the  homestead  rights,  and 
whether  the  conveyance  be  fraudulent  and 
without  consideration,  or  in  good  faith  and  for 
a  valuable  consideration,  it  cannot  affect  the 
homestead  rights  of  the  parties,  nor  can  it  sub- 
ject their  homestead  to  a  sale  under  execution 
against  either  of  them. 

Green  v.  Farrar,  58  Iowa,  426;  Spoon  v.  Van 
Fossen,  58  Iowa,  494;  Lowell  v.  Shannon,  60 
Iowa,  718;  GriMnv,  Sheley,  55  Iowa,  518. 

Meuri,  C.  Tl  Loofbourow  and  Phelps 
A  Temple*  for  appellee: 

To  be  a  homestead  the  place  must  be  used, 
and  used  for  the  purposes  designated  by  the  law, 
to  wit,  as  a  home,  a  place  to  abide  in,  a  place  for 
the  family. 

Charleia  v.  Lamberson,  1  Iowa,  485. 

When  the  exemption  claimants  voluntarily 
devote  part  of  the  land,  which  would  other- 
wise be  exempt,  to  the  uses  of  an  outside  busi- 
ness, and  the  value  of  the  property  thus  used 
exceeds  $800  in  value,  they  cannot  claim  an 
exemption  in  this  property. 

Rhodes  v.  MeCormick,  4  Iowa,  868;  Mayfield 
V.  Maasden,  59  Iowa,  517;  Johnson  v.  Moser,  66 
Iowa.  586. 


dweUing^-house  thereon  and  Ita  appurtenances, 
owned  and  uociipled  by  any  resident  of  the  State, 
shall  not  be  suhjeot  to  execution,  a  huilding  oon- 
Bisting  of  three  stories  and  a  basement,  the  base- 
ment and  first  story  of  whioh  are  rented  for  busl- 
nesB  purposes  and  the  upper  stories  oooupled  by 
the  owner  and  his  family  as  a  residence,  is  all  ex- 
empt.   Phelps  V.  Rooney,  9  Wis.  Sa 

Under  a  statute  exempting  a  homestead  not  ex- 
ceeding in  amount  one  lot,  the  uses  to  which  the 
lot  Is  put  are  immaterial  and  no  portion  of  the 
building  thereon  Is  subject  to  execution,  although 
the  lower  part  Is  buUt,  rented  and  used  for  a  store, 
the  cellar  also  being  rented,  and  a  portion  of  the 
upper  floors  being  used  for  ofiloes,  while  the  own- 
er^ family  occupied  the  back  part  of  the  building 
as  a  residence.    Kelly  v.  Baker,  10  Minn.  154. 

The  fact  that  part  of  a  building  is  leased  to  a 
third  person,  who  carries  on  a  mercantile  business 
la  it,  does  not  destroy  Its  homestead  character 
when  the  owner  reserves  the  right  of  using  it  for 
reaching  the  part  used  as  his  home,  the  court  sug- 
gesting' a  doubt  as  to  whether  or  not  a  portion  of 
the  building  only  could  be  sold  on  execution. 
Bebb  V.  Crowe,  80  E[an.  842. 

A  three-story  brick  building,  the  second  story 
of  which  Is  occupied  as  a  residence  by  the  owner 
find  his  family,  and  the  first  story  Is  occupied  by  a 
tenant  at  wlU,  and  the  third  by  a  tenant  under  a 
written  lease  for  five  years,  is  exempt  as  an  en- 
tirety, and  a  receiver  cannot  be  appointed  to  receive 
^be  rents  and  Income  due  on  the  lease  and  apply 
/hem  on  a  judgment.  Wlnland  v.  Holcomb,  25 
!fino.  280. 

The  bead  of  a  family,  who  occupies  one  room  of 
lis  buUding  as  a  residence,  does  not  lose  his  home- 
stead ri^ht  by  renting  out  the  balance  of  the  buUd- 
ncrfor  use  as  a  hoteL  Galnus  v.  Cannon,  42  Ark. 
114. 
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Hfeet  of  renting  rooms. 

If  property  has  been  dedicated  as  a  homestead, 
and  Is  actually  occupied  by  the  owner  for  that 
purpose,  the  fact  that  the  larger  portion  of  the 
rooms  was  let  to  lodgers  will  not  destroy  the  home- 
stead right  In  the  whole  building.  Goldman  v. 
Clark,!  Nev.  e06. 

The  fact  that  certain  rooms  in  a  single  building 
adapted  to  one  family  are  rented  for  an  annual 
rent  paid  to  the  owner  will  not  exclude  that  part 
from  being  a  portion  of  the  homestead;  the  home- 
stead right  Is  not  necessarily  limited  to  that  por- 
tion of  the  dwelling  which  is  occupied  by  the  fam- 
ily of  the  owner.    Merder  v.  Chace,  08  Mass.  IM. 

Rvle  in  ease  of  double  houses. 

Under  provisions  exempting  premises  **owned 
and  occupied"  by  a  citizen  of  the  State,  a  double 
house  erected,  one  half  for  the  use  of  the  owne 
and  the  other  half  to  rent,  and  actually  put  to  such 
use,  will  not  be  exempt  as  to  the  rented  part.  Dy- 
son V.  Sheley,  11  Mich.  62B. 

Where  the  homestead  is  defined  as  the  dwelling- 
house  In  which  the  claimant  resides  and  the  land 
on  which  the  same  Is  situated,  a  landowner 
who  erects  thereon  a  double  house  with  distinct  en- 
trances and  no  connection  between  them  on  the 
inside,  intending  one  for  his  residence  and  the  other 
for  tenants,  and  devoting  them  to  that  purpose, 
cannot  claim  the  rented  part  as  exempt.  Tleman 
V.  His  Creditors,  02  Cal.  289. 

The  Iowa  decisions. 

Under  the  Iowa  Statute  providing  substantlally 
that  the  homestead  must  embrace  the  house  used 
as  a  home  by  the  owner  thereof  and  not  more  than 
one  dwelling-house  nor  any  other  buildings  except 
such  as  are  properly  appurtenant  to  the  homestead 
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Qrmagerp  J.,  delivered  the  opinioD  of  the 
court: 

1.  This  case,  as  to  its  facts  in  detail,  is  like 
many  aDotfaer,  where  a  wife  has  money  in  her 
owD  right  which  she  gives  to  her  husband  for 
general  use,  without  any  agreement  or  expec- 
tation that  it  is  a  loan,  or  creates  any  obligation 
for  payment,  until  in  later  years,  when,  through 
the  yicissitudes  of  fortune,  the  transaction  is 
made  a  means  of  protecting  her  husband's  prop- 
erty against  his  creditors  From  the  evidence, 
though  quite  conflicting  in  many  respects,  the 
distnct  court  found  that  the  conveyance  was 
without  consideration,  and  for  the  purpose  of 
hindering,  delaying  and  defrauding  the  cred- 
itors of  George  Weber;  and,  after  considering 
the  evidence,  we  concur  in  its  conclusion. 

2.  The  more  difficult  question  in  the  case  is 
that  of  homestead  exemption.  The  property 
claimed  as  a  homestead  is  that  in  the  City  of 
Atlantic,  lots  9,  10,  11  and  12.  These  lots 
have  each  a  frontage  of  25  feet  and  a  depth  of 
140  feet.  On  lot  12  there  was  originally  built  a 
brick  building,  with  the  first  floor  designed  for 
a  business  room  and  living  rooms  above.  The 
property  was  afterwards  sold  to  Dierkson  & 
Hansen,  who  converted  it  into  an  hotel  known 
as  the  "Farmers*  Home."  The  flrst  story  was 
made  into  two  rooms,  the  flrst  being  used  as  an 
office  and  bar-room,  and  the  other  as  a  dining- 
room.  This  building  is  fifty  feet  in  length  by 
22  feet  in  width.  The  second  story  is  reached 
by  a  stairway  from  the  front  room  or  office. 

.  Underneath  i&  a  cellar,  access  to  which  is  by  a 
stairway  from  the  dining-room.  North,  and, 
as  we  understand,  on  the  side,  of  this  brick 
building,  was  built  a  frame  addition,  with 
kitchen  and  bedroom.  Additions  were  also 
made  to  the  brick  of  frame  structures,  in  which 


were  a  sitting-room  and  bedroom  of  the  ground 
floor,  and  bedrooms  above.  Between  the 
sitting-room  and  the  dining-room,  was  a  wash- 
room, through  which  access  was  had  from  the 
brick  part  to  the  bedroom,  and  through  the 
wash-room  and  bedroom  to  the  sitting-room, 
the  sleeping-rooms  in  this  part  being  over  the 
sitting-room.  It  thus  appears  that  the  dis- 
trict court  found  that  the  parts  of  the  building 
not  occupied  as  a  homestead  are,  of  the  brick 
part,  the  upper  rooms,  and  the  front  room  be- 
low, used  as  the  office,  and  the  cellar  beneath; 
also  the  bedrom  east  of  and  between  the  sitting- 
room  and  wash-room  in  the  frame  part,  as  by 
its  decree  the  plaintiff's  judgment  is  made  a 
lien  thereon.  We  regret  that  the  condition  of 
the  record  leaves  some  uncertainty  as  to  these 
particular  facts.  We  have  endeavored,  how- 
ever, to  be  precise  in  our  findings.  On  the 
rear  end  of  lots  10,  11  and  12,  and  on  lot  9, 
there  were  erected  some  stables  for  the  use  of 
the  hotel,  and  after  Weber  purchased  the 
premises  he  built  on  the  lots  at  the  rear  end  a 
frame  business-house.  The  stabling  was  used 
by  the  defendants  for  the  purpose  of  carrying  on 
their  business  of  hotel  keeping,  and  neither 
that  nor  the  frame  business- house  was  used  as 
a  part  of  the  homestead,  and  the  district  court 
thus  found. 

Our  findings  of  fact  as  to  the  homestead 
occupation  do  not  exactly  accord  with  those  of 
the  district  court.  That  the  defendants  had  a 
homestead  in  the  premises  is  not  questioned. 
Hence  we  are  not  to  inquire  whether  or  not 
there  is  a  homestead,  but,  conceding  one,  we 
inquire  after  its  intent.  In  Bhodes  v.  MeCor- 
mtek,  4  Iowa,  868,  it  is  said:  "When  an 
execution  defendant  shall  use  a  particular  build- 
ing as  a  home,  the  whole  of  such  building,  in 


as  Buob,  it  was  not  the  intention  to  exempt  from 
execution  an  entire  buildinsr  for  whatever  purpose 
used.  One  portion  or  floor  may  be  exempt  while 
others  are  not.  So  where  a  bulldiner  was  three 
stories  biffh  with  a  oellar,  the  upper  ones  bein^ 
used  as  a  dwelling-  and  the  first  story  and  cellar  be- 
ing- designed  and  rented  for  business  purposes,  and 
not  being  used  by  the  owner  as  a  home  nor  in  the 
prosecution  of  his  ordinary  busioess,  the  first  story 
and  cellar  were  liable  to  execution  while  the  others 
were  not.    Rhodes  v.  McOormlck,  4  Iowa,  878. 

But  where  the  building  was  two  stories  high  with 
oellar,  no  part  of  which  was  originally  Intended 
for  business  purposes,  and  the  owner  occupied  the 
whole  building  himself,  the  upper  story  as  a  resi- 
dence and  the  lower  one  for  business  purposes,  the 
cellar  being  used  in  connection  with  the  store  and 
for  family  purposes,  and  the  only  convenient  access 
to  it  as  well  as  to  the  living  rooms  being  through 
the  store,  the  whole  building  was  exempt.  Wright 
V.  Bitzler,  54  Iowa, «». 

In  Mayfleld  v.  Maasden,  58  Iowa,  517,  the  court 
states  that  some  doubt  may  exist  as  to  the  correct- 
ness of  Rhodes  v.  McCkirmiok,  supra,  but  that  they 
would  not  be  justified  in  overruling  it,  and  decide 
that  a  brick  house  consisting  of  two  stories  and 
basement,  of  which  the  second  story  was  occupied 
as  a  dwelling  and  was  reached  by  stairs  leading 
from  the  street  and  partitioned  off  from  the  room 
in  the  first  story,  and  the  first  story  was  used  as  a 
grocery  store,  saloon  and  restaurant  (by  whom  did 
not  appear),  except  a  small  portion  partitioned  off 
by  temporary  partitions  and  used  as  a  store-room, 
in  part  by  the  owner,  and  the  front  part  of  the 
basement  had  been  used  as  a  barber  shop  but  not 
since  the  rendition  of  the  Judgment,— was  exempt 
12  L.  R.  A. 


as  to  the  second  story,  the  stairway  and  the  base- 
ment, but  not  as  to  the  first  story. 

Smith  V.  Quiggans,  65  Iowa,  637,  was  a  case  quite 
similar  to  the  preceding,  with  the  exception  that 
the  store  in  the  first  story  was  occupied  by  the 
owner  himself  in  carrying  on  his  business,  and  was 
sliown  to  be  within  the  limit  of  vBlue  fixed  by  the 
statute,  and  the  whole  building  was  held  to  be  ex- 
empt. 

When  the  building  was  of  brick  four  stories  high, 
with  cellar,  the  second  and  third  of  which  were  oc- 
cupied by  the  owner  as  a  residence,  the  first  as  a 
storeroom  and  place  of  business,  and  the  fourth, 
which  was  unfinished,  as  a  place  for  drying  clothes, 
the  greater  part  of  the  cellar  being  used  in  connec- 
tion with  the  business,  and  the  remainder  by  the 
family,  and  access  could  be  gained  to  the  second 
story  by  outside  stairways,  and  a  sort  of  elevator 
ran  from  the  cellar  to  the  fourth  floor,  and  the  only 
stairway  leading  to  the  cellar  was  from  the  store, 
the  value  of  the  business  portion  of  the  building 
being  greater  than  the  statutory  limit,  the  flrst  and 
fourth  stories  and  so  much  of  the  cellar  as  was 
used  for  business  purposes  were  not  exempt, 
though  the  remainder  of  the  building  was;  and  the 
sale  of  those  portions  would  carry  the  right  to  use 
the  hatchways  in  the  second  and  third  floors  and 
the  elevator  apparatus  to  reach  the  fourth  floor, 
and  would  be  subject  to  thtf  homesteader^s  right  to 
use  the  stairway  from  the  store  to  the  cellar  for 
family  purposes.    Johnson  v.  Moser,  66  Iowa,  54Ql 

So  where  the  flrst  floor  was  used  by  the  owner  as 
a  saloon  it  was  liable  to  execution  under  Code, 
§  1668,  for  damages  accruing  by  reason  of  the  un- 
lawful sale  of  liquors  by  him  therein.  Arnold  v. 
Gotshall,  71  Iowa,  STEL 
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cases  of  controyersy  and  diaamenieDt.  will  be 
presumed  to  constitute  and  be  a  part  of  the 
homestead  until  it  is  shown,  by  the  party 
adversely  interested,  that  some  specific  portion 
is  not  of  the  homestead  character,  and  there- 
fore not  exempt."  As  to  the  office  room,  the 
bedroom  and  the  cellar,  we  have  no  difficulty 
in  reachin/ir  a  conclusion  that  they  are  not 
broii^ht  within  the  rule.  The  most  that  can 
be  said  is  that  there  is  shown  to  be,  to  some 
extent,  a  joint  occupancy  of  them  for  home- 
stead and  hotel  purposes.  Of  the  bedroom  it 
is  true  that  it  was  used  as  a  sleeping- room  for 
guests  of  the  hotel,  but  at  the  same  time  it  was 
used  by  the  family  as  a  passageway  from  the 
dining-room  to  the  sitting-room,  both  of  which 
were  Found  to  be  parts  of  the  homestead.  Now 
let  us  suppose  the  bedroom  had  not  beea  used 
for  a  sleeping-room  by  any  person,  but  merely 
a  room  through  which  the  family  passed  to  the 
flitting- room  from  other  parts  of  the  house. 
We  do  not  think  that  state  of  facts  would 
justify  a  finding  that  it  was  not  used  as  a  part 
of  the  homestead,  nor  do  we  think  the  mere 
fact  of  its  use  by  the  guests  of  the  hotel,  while 
at  the  same  time  usS  for  the  other  purpose, 
would  devest  it  of  its  character  as  a  part  of  the 
homestead.  Now  the  front  or  office  room  was 
used  as  an  office  and  bar-room,  but  it  was  at 
the  same  time  used  by  the  family.  It  was  a 
means  of  ingress  and  egress  from  the  street. 
It  was  a  front  room,  back  of  which  was  the 
dining-room,  and  still  back  the  washroom, 
bedroom  and  sitting-room.  These  rooms  were 
all  devoted  to  the  same  purpose.  At  least  it 
do^  not  appear  that  they  were  not,  and  we 
assume  facts  not  otherwise  established  in  har- 
mony with  the  homestead  right.  It  is  not  as 
if  it  was  shown  that  one  story  of  the  building 
was  used  as  a  store  or  shop,  or  leased  and 
occupied  by  a  stranger,  which  use  would  indi- 
cate of  Itself  a  disuse  by  the  family.  The 
entertainment  of  hotel  guests  and  of  boarders 
is  often  in  a  manner  to  be  consistent  with  an 
occupation  at  the  same  time,  by  the  family,  of 
the  apartments  as  a  part  of  the  home.  Such 
entertainment  would,  it  is  true,  often,  if  not 
generally,  be  a  limitation  upon  the  use  by  the 
family  of  certain  apartments,  but  not  to  the 
extent  of  exclusion.  If  the  office  room  had  not 
been  tiius  used,  but  had  been  a  room  into  which 
the  family  occasionally  went,  and  through 
which  it  passed  from  the  other  apartments  "to 
and  from  the  street,  we  do  not  understand  that 
it  would,  from  such  a  state  of  facts,  bo  so 
devested  of  a  homestead  character  as  to  be 
liable  to  execution.  Neither  will  the  fact  that 
it  is  so  used  in  connection  with  another  use 
have  such  an  effect.  The  same  is  true  of  the 
cellar.  It  was  used  for  hotel  purposes,  but 
also  for  the  family.  The  business  of  the  hotel 
and  the  support  of  the  family,  as  to  work  and 
supplies,  as  well  as  occupation,  were  so  mingled 
naturally  that  it  is  a  task  of  much  difficulty  to 
show  separate  occupations  or  use,  and  the 
burden  of  doing  so  is  with  the  plaintiff.  The 
upper  story  of  the  brick  building  is  divided 
into  tve  sleeping-rooms,  and  these  the  record 
shows  were  usea  exclusively  for  the  guests  of 
the  hotel,  and  not  by  the  family  for  homestead 
purposes;  that  is,  they  are  a  part  of  the  home- 
stead building,  but  not  particularly  occupied 
by  the  family.  The  legal  problem  in  this 
12  L.  R.  A.  81 


respect,  in  the  light  of  authority,  is  somewhat 
difficult.  Following  the  rule  of  Ehodes  v.  Me- 
Cormiek,  supra;  MayfiM  y.  Jiacuden,  59  Iowa, 
517,  and  Johnson  Y,Moser,  66  Iowa,  586,  that 
apartments  of  the  homestead  building  not  occu- 
pied as  such  are  liable  to  execution,  and  we 
should  find  for  the  plaintiff;  and  under  these 
authorities  our  duty  would  be  clear  but  for  the 
fact  that  in  this  case  the  only  means  of  access  to 
these  rooms  is  through  the  office  room,  which 
we  hold  to  be  a  part  of  the  homestead,  and  we 
possess  no  authority  to  invade  the  homestead 
right  by  continuing  the  present  means  of  access 
unless  we  extend  what  is  now  by  many  reguded 
as  a  rule  of  doubtful  merit, — ^that  of  partition- 
ing a  homestead  building  between  a  debtor  and 
his  creditors,  which  we  are  not  inclined  to  do. 
It  would  of  course  be  idle  to  hold  that  a  room 
or  rooms  in  a  building  not  used  by  the  family 
were  liable  to  execution  when  the  purchaser 
would  have  but  a  barren  right, — the  title  with- 
out a  right  of  occupancy  or  use, — and  that,  so 
far  as  disclosed  by  the  record,  would  be  the 
situation  in  this  case.  In  Johnson  v.  Moser, 
supra,  the  homestead  was  limited  to  the  two 
middle  stories  of  a  four-story  building,  and  a 
right  of  access  was  given  to  the  fourth  story 
by  hatchways  through  the  floors  of  the  home- 
stead part,  and  a  hoisting  apparatus  connected 
with  the  fourth  story.  This  means  of  access, 
it  seems,  was  a  part  of  the  plan  of  constructing 
the  building,  and  could  be  continued  without 
any  interference  with  the  occupation  of  the 
homestead  part  of  the  building.  It  was  in 
effect  an  independent  means  of  access,  and  the 
hatchway  could  never  have  been  regarded  as  a 
part  of  the  homestead.  It  was  therefore  no 
invasion  of  the  homestead  right.  The  differ- 
ence between  that  case  and  a  right  of  access  to 
these  rooms,  through  the  front  room  l)e]ow,  is 
too  obvious  to  deserve  notice.  Such  a  right 
would  be  a  serious  inpairment  of  the  homestead 
privilege.  For  reasons  certainly  not  stronger, 
in  Wright  v.  Ditzler,  54  Iowa,  620,  a  room 
used  as  a  store-room  for  the  sale  of  merchan- 
dise was  distinguished  and  held  exempt  from 
execution.  Its  sale  would  have  interfered  with 
the  use  and  occupation  of  the  living  rpoms 
above  and  cellar  below.  A  similar  thought  is 
made  use  of  in  Johnson  v.  Moser,  supra,  in 
holding  that  parts  of  the  building  might  be 
sold.  It  is  said:  *'  Their  sale  will  not  unrea- 
sonably interfere  with  the  use  of  the  defendant 
of  those  portions  of  the  building  which  he 
occupies  as  a  place  of  residence/  The  same 
cannot  be  saia  of  this  case,  with  a  right  of 
access  as  it  now  is.  These  considerations  lead 
us  to  the  conclusion  that  the  entire  building 
should  be  treated  as  exempt  from  execution 
under  the  Homestead  Law,  and  that  the  decree 
of  the  district  court  should  be  thus  modified. 

8.  A  point  is  made  in  the  argument  that 
defendant  Qeorge  Weber  was  only  surety  for 
one  W.  H.  Ereamer,  on  the  note  on  which  the 
plaintiff's  judgment  was  obtained,  and  that 
plaintiff  has  alleged,  but  has  not  proven,  the 
insolvency  of  Ereamer.  Without  an  intima- 
tion as  to  the  law  applicable,  we  think  the  fact 
is  otherwise.  With  an  additional  abstract,  we 
think  the  insolvency  appears.  The  decree  of 
the  district  court  is  approved,  except  as  to  the 
modification  suggested. 

Modified  and  affirmed. 
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Varaecla  McCLAlN,  Appt., 

Incorporated  TOWN  OF  GARDEN  GROVE. 

(....Iowa....) 

The  narrownecw  of  a  bridfre  and  the  in- 
siiA<siency  of  its  raUin^^  are  not  the  proxi- 
mate cause  of  an  injury  to  an  occupant  of  a  cut- 
ter dragged  off  the  bridge  by  a  horse  which  fell 
and  broke  the  railing  in  consequence  of  disease 
or  choking  by  the  harness. 

(June  2, 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
District  Court  for  Decatur  County  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  aBeged  to  have 
resulted  from  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mewrtt,  E«  W.  Gurry  and  S.  A.  Gates  for 
appellant. 

Nw  Jfr.  S.  H.  Amos*  with  Mettrs,  Parrish  At 
Hofhiaii,  for  appellee: 

Neither  of  the  two  defects  claimed  by  the 
plaintiff — and  the  only  two  defects,  viz.,  in- 
sufficient railing  and  width  of  bridge — had  any- 
thing to  do  with  the  fall  in  the  first  instance. 
Whatever  it  was  it  was  in  the  horse  and  not  in 
the  brid^,  and  consequently  nb  recovery  can  be 
had  against  the  town. 

DeOamp  v.  Sioux  City,  74  Iowa,  892;  Weit  v. 
Ward,  77  Iowa,  824 ;  Spaulding  v.  Sherman, 
75  Wis.  77. 

If  Miller,  in  whose  sleigh  plaintiff  was  rid- 
ing, and  who  was  driving,  was  guilty  of  con* 
tnbutory  negligence,  then  his  n^ligence  was 
imputea  to  her,  even  if  it  is  held  that  she  was 
innocent  of  actual  contributory  negligence. 

Payne  Y.  Chicago,  R.  I.  d  P,  R.  Co.  89  Iowa, 
528. 

There  was  another  available  crossing  and 
Miller  certainly  incurred  danger  which  there 
was  no  necessity  for  incurring. 

Walker  v.  Deeatur  County,  67  Iowa,  807; 
Parkhill  v.  Brighton,  61  Iowa,  108;  Fulliam  v. 
Mueeatine,  70  Iowa.  486.  See  also  Ru9ch  v. 
Datenport,  6  Iowa,  445;  HaH  v.  Red  Cedar.  68 
Wis.  684 ;  Barrie  v.  Clinton  Ihop,  64  Mich. 
447;  Kieman  v.  Beaton,  69  Iowa,  186;  Rati- 
dan  V.  Central  Iowa  R.  Co,  69  Iowa.  527. 

Knowledge  of  the  defective  bridge  bars  re- 
covery. 

Dale  V.  WOeter  County,  76  Iowa.  870. 

Robinson,  J,,  delivered  the  opinion  of  the 
court: 

In  January,  1888,  defendant  controlled  and 
was  responsible  for  the  condition  of  a  certain 
bridge  over  a  railway  within  its  territorial 
limits.  The  brid^  was  twelve  feet  wide,  pro- 
vided with  side  railings,  and  reached  by  means 
of  steep  approaches.  In  the.  month  named, 
one  Ira  Miller  invited  plaintiff  and  another 
lady  to  take  a  sleigh-ride  for  pleasure.  The 
invitation  was  accepted,  and  the  party  started 
n  a  cutter  drawn  by  one  horse.  In  the  course 
of  the  ride  they  attempted  to  cross  the  bridge 


described.  The  horse  drew  the  cutter  with  its 
load  up  the  steep  approach,  and  onto  the  bridge. 
When  a  part  of  the  way  over,  the  horse  sud- 
denly fell  against  the  railing  on  one  side  of  the 
bridge,  broke  it  down,  and  dropped  off,  draw- 
ing with  him  the  cutter  and  its  lady  occupants. 
Plaintiff  fell  to  the  ground  below  and  received 
the  injuries  for  which  she  seeks  to  recover 
in  this  action.  She  claims  that  the  defend- 
ant was  negligent  in  maintaining  a  bridge 
of  insufficient  width,  in  not  providing  it  with 
sufficient  railings  and  in  permitting  it  to  be 
used  without  sufficient  railings.  Defendant 
avers  that  the  accident  occurred  without  fault 
on  its  part,  in  consequence  of  the  carelessness 
of  piaintill  and  the  negligence  of  Miller,  and 
insists  that  the  allegea  defects  in  the  bridge 
were  not  the  proximate  cause  of  the  injuries 
received  by  plaintiff.  After  the  evidence  had 
been  submitted  on  the  part  of  both  parties  the 
court  sustained  a  motion  of  defendant  to  direct 
the  jury  to  return  a  verdict  in  its  favor.  A 
verdict  was  returned  in  favor  of  defendant  by 
direction  of  the  court,  and  judgment  was  ren- 
dered thereon.  The  first  ground  alleged  in  the 
motion  for  a  verdict  was  that  the  evidence 
showed  that  the  defects  alleged  in  the  bridge 
were  not  the  proximate  cause  of  the  injury. 
It  appears  without  contradiction  that  there 
was  snow  about  half  way  up  the  approach  to 
the  bridge,  and  none  on  the  bridge.    The  horse 

gulled  steadily  and  without  apparent  difficulty 
I  going  onto  the  bridge,  fell  without  warning 
of  any  kind,  and  appears  to  have  been  dead 
when  he  fell.  Miller,  who  owned  the  horse,  is 
of  the  opinion  that  its  death  was  caused  by 
heart  disease,  although  it  may  have  been 
choked  by  the  breast  harness  in  which  it  was 
pulling  at  the  time.  To  entitle  plaintiff  to  re- 
cover It  must  be  shown  that  the  injuries  of 
which  she  complains  were  the  natural  and 
proximate  result  of  the  alleged  defects  in  the 
bridge.  Weet  v.  Ward,  77  Iowa,  825.  and 
cases  therein  cited. 

Uuder  the  evidence  submitted  we  do  not 
think  that  is  a  matter  about  which  there  can  be 
any  controversy.  The  horse  which  Miller  was 
driving  fell  liecause  it  was  diseased,  or  not 
properly  harnessed  and  driven.  The  width  of 
the  bridge  and  the  condition  of  the  railing  liad 
nothing  to  do  with  its  fall  and  death.  Had  it 
not  faUen.  the  accident  would  not  have  occui^ 
red.  The  railing  of  the  bridge  was  about  two 
and  a  half  feet  high,  and  it  may  be  true  that, 
had  it  been  of  sufficient  height  and  strength  to 
bear  the  weight  of  the  horse,  the  accident 
would  have  been  avoided.  But  defendant  was 
not  an  insurer  against  accidents.  2  Dillon, 
Mun.  Corp.  §  789;  Raymond  v.  Lowell,  6  Cush. 
524.  It  was  its  duty  to  provide  for  the  use  of 
the  bridge  in  the  usual  manner,  and  to  guard 
against  ordinary  contingencies,  or  thoee  which 
might  be  reasonably  apprehended.  It  was  its 
duty  to  provide  railings  of  sufficient  height  and 
strength  to  prevent  horses  and  other  animals 
from  walking  off  at  the  side,  and  to  resist  any 
weight  and  pressure  which  would  be  applied 
under  ordinary  circumstances;  but  it  was  not 


Note.— As  to  the  prozlniate  and  Tremote  cause,  i  A.  194;  Brickson  v.  8t  Paul  &  D.  B.  Oo.  (BCinn.)  6L. 
see  notes  to  Smith  v.  E[anawha  County  Ct  (W.  Va.)  |  R.  A.  788;  Smetburst  v.  Proprietors  of  Ind.  Cong. 
8  L.  K.  A.  82;  Bead  v.  Nichols  (N.  Y.)  7  L.  R.  A  180;  i  Church  (Mas8.)2  L.  R.  A  60&. 
Louisville.  N.  A.  &  C.  B.  Co.  v.  Lucas  (Ind.)  6  L.  R.  | 
•..  R.  A. 
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its  dut7  to  provide  a  railing  wbicb  would  suc- 
cessfully resist  the  weight  of  a  horse  of  ordi- 
nary size  precipitated  suddenly  against  it.  It  is 
.  said  that  if  the  bridge  had  been  wider  the 
horse  might  have  been  turned  when  it  was  dis- 
covered that  there  was  no  snow  on  the  brid^, 
but  there  is  no  evidence  to  justify  the  claim 
that  the  horse  would  have  been  turned  under 
any  circumstances.  On  the  contrary,  it  is 
shown  that  Miller  knew  the  bridge  was  bare  be- 
fore he  drove  onto  it.  We  conclude  that  the 
condition  of  the  railing  and  the  narrowness  of 
the  bridge  were  not  the 'proximate  cause  of  the 
injuries  sustained  by  plaintiff.  See  Be  Camp  v. 
Sioux  Oity,  74  lowaL  392;  Handelun  v.  Bur- 
lington, C.  B.  db  K  B,  Co.  72  Iowa,  710; 
Knapp  V.  Si(mx  City  dt  P.  B.  Co.  65  Iowa,  98. 

The  case  of  Houfe  v.  Fulion,  29  Wis.  297,  is 
relied  upon  as  sustaining  the  claim  of  appel- 
lant. The  facts  involved  in  that  case  were  some- 
what similar  to  those  under  consideration,  but 
it  appears  that  the  bridge  was  without  a  rail- 
ing, and  that  the  injury  might  not  have  oc- 
curred had  there  been  a  suitable  one.  The  es- 
sentials of  such  a  railing  were  not  considered, 
and  much  of  what  was  said  in  that  case  is  in 
harmony  with  conclusions  we  have  announced. 
We  find  it  unnecessary  to  determine  some  of 
the  questions  discussed  by  counsel  for  appel- 
lant, since  the  one  determined  is  controlling.  In 
our  opinion,  the  evidence  shows  without  con- 
flict that  defendant  is  not  liable  for  the  injuries 
sustained  by  plaintiff,  and  the  case  was  prop- 
erly taken  from  the  jury. 

Affirmed, 

T.  H.  GORDON 

O.  A.  ANDERSON  and  Wife.  AppU. 

(....Iowa....) 

A  note  payable  to  a  certain  person  ''et 
02.,  or  ordoTv"  Is  not  negotiable  because  of  un- 
certainty as  to  the  unnamed  payees.  Thislrule  is 
not  changed  by  Code,  §  2065,  making  an  instru- 
ment promisincr  to  pay  money  or  property  to  an- 
other negotiable  if  such  is  the  manifest  Intent  of 
the  maker. 

(June  2, 1801.) 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Lee  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover  the 
amount  due  on  an  alleged  promissory  note.  Be- 
verged. 

Statement  by  GUven,  J,: 

Plaintiff,  as  assignee  for  value  and  before 
maturity  of  two  promissory  notes  executed  by 
defendants,  payable  "to  Charles  R.  WhiteseU 
et  al.  or  order,"  asks  judgment  thereon, 
and  foreclosure  of  a  mortgage  given  by  de- 
fendants to  secure  the  same.  Defendants  an- 
swered that  the  notes  and  mortgage  were 
executed  for  part  of  the  purchase  pnce  of  cer- 
tain real  estate  sold  to  them  by  Charles  R., 
Emily,  J.  L.  and  Phebe  J.  WhiteseU,  and  for 
which  Charles  R,  J.  L.  and  Phebe  J.  executed 


to  defendants  a  warranty  deed  warranting  the 
title  to  said  property.  The  answer  alleges 
breach  of  the  covenants  of  warranty,  and  dam- 
age in  the  sum  of  $500,  which  defendants 
ask  as  offset  against  the  notes.  Plaintiff  de- 
murred to  the  answer  on  the  ground  that  the 
damages  set  up  were  claims  against  the  payee 
of  the  notes,  and  no  defense  against  the  notes, 
in  his  hands,  he  being  a  purchaser  before  ma- 
turity, and  without  notice;  and  that  the  answer 
sets  up  no  defense  to  said  notes,  as  against  the 
plaintiff,  he  being  an  innocent  holder  for  value 
before  maturity.  The  demurrer  was  sustained, 
and  defendants  elected  to  stand  upon  their  an- 
swer, and  refused  to  plead  over,  and  decree  wa<t 
entered  for  plaintiff,  from  which  defendants  ap- 
peal. 

Messrs.  H.  Scott  Howell  A  Son,  for  ap- 
pellants: 

Certainty  is  the  primary  law  of  negotiability. 
A  promissory  note  in  order  to  be  negotiable 
must  be  certain  as  to  the  amount,  the  maker 
and  the  payee. 

Smith  V.  Marland,  59  Iowa,  645;  Story, 
Prom.  Notes,  6lh  ed.  g  85;  Parsons,  Bills  and 
Notes,  p.  81:  1  Randolph,  Com.  Paper,  §^  150, 
155;  1  Dan.  Neg.  Inst.  2d  ed.  §  99;  1  Edw. 
Bills  and  Notes,  3d  ed.  §  140.  See  also  Wood- 
bury V.  Boberts,  59  Iowa,  848. 

A  transfer  of  the  note  can  only  be  by  a  joint 
indorsement  of  all  the  payees. 

Byhiner  v.  Feickert,  92  111.  305. 

Mes9rs.  Cral^,  McCrary  At  Crai^,  for 
appellee: 

A  negotiable  instrument  is  one  which  may 
be  transferred  by  indorsement  or  delivery,  so 
as  to  give  a  right  of  action  to  the  person  to 
whom  it  is  so  mdorsed  or  delivered  in  his  own 
name  on  the  instrument  so  transferred. 

1  Wait,  Act.  and  Def.  p.  535,  and  authori- 
ties cited. 

The  additional  words  or  abbreviation  **  et 
al."  are  of  no  importance  and  give  to  the  notes 
no  additional  payee.  If  any  words  are  used 
which  indicate  that  the  maker  or  any  other 
party  to  the  instrument  intended  that  it  should 
be  negotiable,  the  law  will  give  effect  to  that 
intention,  as  against  said  party. 

United  States  v.  White,  2  Hill,  59;  Willets^r. 
Phanix  Bank,  2  Duer,  121;  Chitty,  Bills,  Am. 
ed.  1889,  218;  Code,  §  2085. 

A  note  payable  to  the  steamboat  Juda,  and 
its  owners,  or  order,  is  negotiable. 

Moore  v.  Anderson,  8  Ind.  18. 

Oiven,«7., delivered  the  opinion  of  the  court: 
1.  The  discussion  is  addressed  entirely  to  the 
question  whether  the  promissory  notes  sued 
upon  are  negotiable.  It  will  be  observed  that 
they  are  promises  to  pay  to  "Charles  R.  White- 
sell  ^a^.  or  order."  The  discussion  is  as  to 
the  construction  to  be  given  to  the  words  **et 
al. ,"  and  the  effect  thereof.  The  words,  as  here 
used,  evidently  mean,  "and  others."  Therefore 
the  notes  are  payable  to  Charles  R.  WhiteseU 
and  others  or  order,  without  designating  whom 
the  others  are.  To  learn  what  qualities  are  es- 
sential to  a  negotiable  promissory  note,  says  Mr. 


NoTB.— As  to  requisites  to  negotiability  of  prom-  i 
iflsory  notes,  see  notes  to  fieflreler  y.  Oomstook  (S.  I 
Dak.)  8 L.  R.  A.  398;  Slegel  v.  Chicago  T.  ft  Sav.  Bank  i 
(HI.)  7  L.  R.  A.  687.  | 

12  L.  R.  A. 


That  a  note  i>ayahle  to  a  man's  '^estate"  or  "heirs' 
is  negotiable,  see  Shaw  v.  Smith,  6  L.!R.  A.  848,  and 
note,  160  Mass.  106. 
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Parsons,  in  his  work  on  Notes  and  Bills  (] 
80),  "we  must  bear  in  mind  the  purpose  of  the 
note,  and  of  the  law  in  relation  to  it.  This  is 
simplv  that  the  note  may  represent  money, 
and  do  all  the  work  of  money  in  business 
transactions.  For  this  purpose  the  first  requi- 
site— that  thing  which  includes  all  the  rest— 

.  is  certainty."  "Certainty."  says  the  author/ 'as 
to  the  person  who  shall  receive  the  money,  the 
person  or  persons  who  are  to  make  the  pay- 
ment, the  amount  to  be  paid,  and  the  time 
when  payment  is  to  be  made."  In  Story  on 
Promissory  Notes  '(§  B6),  it  is  said:  "In  in- 
struments designed  for  circulation,  it  is  of  the 
highest  importance  to  know  to  whom  its  obli- 
gations apply,  and  from  whom  a  title  can  secure- 
ly be  derived."  In  Sr.Mh  v.  Marland,  69  Iowa, 
649,  it  is  said :  ' 'The  qualities  essential  to  a  ne- 
gotiable promissory  note  are  that  it  shall  possess 
certainty  as  to  the  payor,  the  payee,  the  amount, 
the  time  of  payment  and  the  place  of  pay- 
men  t."  Such  is  the  rule  uniformly  laid  down  m 
all  the  authorities,  and  it  does  not  require  fur- 
ther citations.  This  case  must  not  be  con- 
founded with  notes  payable  in  the  alternative, 
as  "to  A  or  B;"  it  is  a  promise  to  pay  to  Charles 
R.  Whitesell  and  others  jointly.  Neither 
must  it  be  confounded  with  notes  payable  to 
bearer,  without  naming  any  payee,  nor  with 
the  cases  in  which  it  has  been  held  that  who- 
ever legally  owns  such  a  note  may  recover 
thereon.  These  potes  being  promises  to  pay 
Charles  R.  Whitesell  and  others  Jointly,  White- 
sell  could  not  alone  transfer  thcni  so  as  to  con- 
vey the  interest  of  the  other  payees  any  more 
than  if  they  had  been  named  in  the  notes.  A 
note  made  to  several  persons  not  partners  can 
only  be  transferred  by  the  joint  action  of  all  of 
them.  Ryhiner  v.  Feickert,  92  111.  305,  "and 
neither  payee  can,  of  course,  indorse  the 
names  of  the  others  without  special  authority." 
Randolph,  Com.  Paper,  §  155. 

Appellee  contends  that  these  notes  are  in  ac- 
cord with  the  provision  of  section  2086  of  the 
Code.  Turning  to  section  2082,  we  see  that 
notes  in  writing,  signed  by  the  person  prom- 
ising "to  pay  to  another  person  or  his  order  or 
bearer,  or  to  bearer  only,  any  sum  of  money, 
are  negotiable  by  indorsement  or  delivery. "  It 
will  be  observed  that  the  promise  must  be  to 
another  person  or  his  order  or.  bearer,  and  does 
not  dispense  with  the  certainty  of  which  we 
have  been  speaking  as  to  whom  that  other 
person  is.  Section  2086  is  as  follows:  "In- 
struments by  which  the  maker  promises  to 
pay  a  sum  of  money  in  property  or  labor,  or 
to  pay  or  deliver  property  or  labor,  or  acknowl- 
edges property  or  labor  or  money  to  be  due  to 
another,  are  negotiable  instruments,  with  all 
the  incidents  of  negotiability,  whenever  it  is 
manifest  from  their  terms  that  such  was  the 
intent  of  the  maker;  but  the  use  of  the  tech- 
nical words  'order*  or  'bearer'  alone  will  not 
manifest  such  intent."  Here,  again,  the  prom- 
ise must  be  to  another,  and  there  is  pothing  in 
the  section  to  modify  the  rule  requiring  cer- 
tainty as  to  whom  that  other  is.  Jt  is  true,  as 
contended,  that  negotiable  instruments  may  be 
transferred  by  indorsement  or  deliverv;  but 
that  does  not  aid  us  in  determining  whether 
these  particular  instruments  are  negotiable. 
It  is  said  that  Charles  R.  Whitesell  is  the  only 

^payee  named.    That  is  true,  but  the  notes 
R.A. 


show  that  he  is  not  the  only  person  to  whom 
payment  is  to  be  made.  If  it  be  true,  as  al- 
leged in  the  answer,  that  the  other  persons 
named,  together  with  Charles  R,  are  in  fact 
payees  of  the  notes,  then,  surely,  Charles  R. 
IS  not  the  only  payee,  and  could  not  alone 
transfer  them.  Authorities  are  cited  in  sup- 
port of  the  claim  that,  if  any  words  are  used 
which  indicate  that  the  maker  intended  that 
the  notes  should  be  negotiable,  the  law  will 

five  effect  to  that  intention,  as  a^inst  him. 
t  is  a  sufficient  answer  to  sav  that  m  view  of 
the  law  which  requires  certainty  in  negotiable 
instruments  as  to  whom  the  payee  is,  tne  fact 
that  it  is  left  uncertain  rather  indicates  an  in- 
tention that  the  instruments  should  not  be  ne- 
gotiable. Appellee  relies  upon  Mo<>re  v.  An- 
dertan,  8  Ind.  18.  That  note  was  payable  to 
steamboat  Juda  and  owners,  and  the  court  held 
that  the  word  "owners,"  as  it  occurred  in  the 
note,  sufficiently  indicated  a  person,  within 
the  intent  of  the  law.  It  is  a  familiar  rule 
that,  when  a  person  is  designated  as  payee, 
and  question  aiistrs  as  to  whom  of  several  per- 
sons bearing  the  same  designation  was  meant, 
evidence  is  admissible  to  show  which  is  the 
pavee.  Parsons,  Mercantile  Law,  88.  Under 
this  rule  it  was  admissible  to  show  who  was 
the  owner  of  the  steamboat,  and  hence  the 
designation  was  sufficient.  In  Qrant  v. 
VaugJian,  8  Burr.  1616,  it  is  held  that  a  note 
payable '  'to  ship  Fortune  or  bearer  is  negotiable, 
under  the  rule  that,  if  the  name  of  payee  be 
not  the  name  of  a  person,  as  if  it  be  the  name 
of  a  ship,  the  instrument  is  payable  to  bearer." 
See  also  Parsons,  Mercantile  Law,  89.  In  each 
of  these  cases,  a  person  was  designated  as 
payee,— in  the  one  as  owner  of  the  steamboat 
Juda;  and  in  the  other,  as  bearer.  These  notes 
are  payable  to  Charles  R.  Whitesell  and  others 
or  order.  The  others  are  not  designated  by 
name  or  otherwise,  and  therefore  it  is  uncer- 
tain "as  to  the  persons  who  shall  receive  the 
money,"  "uncertain  to  whom  its  obligations 
apply,  and  from  whom  a  title  can  securely  be 
derived."  We  think  the  district  court  erred 
in  sustaining  the  demurrer  to  the  answer. 

JM9€TMCL 


Albert  MUSCH 

Philip  BURKHART,  AppL 
(....Iowa....) 

1.  Trees  etaiMUng  on  a  boundarsr  li»« 

wiU  be  presumed  to  belong  to  the  adjoining  own- 
ers as  tenants  in  common. 


NOTB.— ZVnanto  In  ecmmon;  righl  to  retUf  by  inSunc- 
tion  aaai/ngt  each  other. 

The  earliest  oases  refused  to  reoogoim  anj  right 
of  one  tenant  in  common  to  relief  by  injunction 
against  his  co-tenants  (Goodwyn  v.  Spray,  2  0lck. 
007);  and  it  is  rarely  granted  at  the  present  time. 
Blood  V,  Blood,  UO  Mass.  647. 

A  tenant  in  common  will  not  be  restrained  from 
cutting  and  disposing  of  timber  in  the  abeenoe  of 
an  averment  of  insolvency  or  that  he  is  exceeding 
his  share.  Hihn  v.  Peok,  18  OaL  640;  Arthur  v. 
Lamb,  2  J>rew.  ft  S.  480. 

One  tenant  will  not  be  enjoined  from  working  a 
silver  mine  in  the  absence  of  willful  injuiy,  or  of 
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Z*  The  oattliifir  down  of  trees  on  a  boundary 
line  by  one  of  the  oommon  owners  may  be  en- 
Joined  at  the  suit  of  the  other. 

8.  That  one  owner  hae  eat  down  and 
appropriated  part  of  the  trees  on  a 
boundary  line  will  not  defeat  his  rlirht  by  injunc- 
tion to  prevent  the  other  owner  from  cutting 
down  the  remainder. 

(June  8, 1881.) 

APPEAL  by  defendant  from  a  decree  of  the 
District  Court  for  Black  Hawk  County  in 
favor  of  complainant  in  a  suit  brought  to  en- 
join the  cutting  down  of  certain  trees.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  J.  Tolerton,  for  appellant: 

If  the  parties  are  joint  owners,  or  these  trees 
are  common  property,  cutting  them  cannot  be 
a  trespass  but  must  oe  waste,  and  equity  will 
not  Interfere  to  restrain  waste  between  joint 
tenants,  tenants  in  common  or  coparceners,  un- 
less the  defendant  is  insolvent. 

High,  Inj.  §  692. 

If  the  cutting  is  trespass  the  plaintiff  must 
clearly  establish:  (1)  his  title;  (2)  that  injury  is 
irreparable. 

High.  Inj.  $§  696,  701,  728,  and  cases  cited  in 
notes. 

These  trees  are  ordinary  forest  trees,  stand- 
ing directly  on  the  line,  fed  alike  from  the  soil 
of  both  parties,  and,  in  the  absence  of  a  differ- 
ent agreement,  are  the  common  property  of 
both. 

8  Kent,  Com.  11th  ed.  p.  557,  note  a;  Grif- 
fin V.  Bixhy,  12  N.  H.  454. 

The  evidence  shows  that  the  damage  is  not 
irreparable;  that  it  can  be  measured  in  money. 
It  shows  that  adequate  compensation  may  be 
recovered  in  law. 

Cowles  V.  Shaw,  2  Iowa,  496;  Bolton  v.  Mc- 
Shane,  67  Iowa,  207;  High,  Inj.  g§  701,  703. 

If  defendant  should  cut  down  the  trees  along 


this  line  he  would  be  a  trespasser;  plaintiff 
would  not  be  entitled  to  enjoin  him  simply  be- 
cause he  is  a  trespasser. 

QrifUn  v.  Bixhy,  supra;  High,  Inj.  §  701, 
and  cases  cited  in  note  6.  also  S  713;  Wileon  v. 
HugheU,  Morris  (Iowa)  461;  Waterloo  v.  Water- 
loo St.  R.  Go.  71  Iowa,  193. 

Mesars.  Mnllan  AHofft  for  appellee: 

Trees  standing  and  growing  on  a  division 
line  are  common  property,  as  to  which  the  own- 
ers of  adjoining  parcels  of  land  are  tenants  in 
common;  and  an  action  of  trespass  will  lie  by 
the  one  against  the  other  who  attempts  to  cut 
down  and  destroy  them  without  the  consent  of 
his  co-tenant. 

Hoffman  v.  Armstrong.  46  Barb.  837;  Grifin 
V.  Bixby,  12  N.  H.  454;  Dubois  v.  Beaver,  25 
N.  Y.  128. 

If  the  trees  have  special  value  and  one  of  the 
co-tenants  derives  from  them  some  special  ad- 
vantage, benefit  or  enjoyment,  beyond  the  act- 
ual value  of  trees  as  trees,  courts  of  equity  will 
not  hesitate  to  interfere  by  injunction  to  restrain 
his  co-tenant  from  cutting  aown  and  destroy- 
ing the  same  and  depriving  him  of  the  special 
vuue,  benefit  and  enjoyment  which  he  derives 
therefrom. 

2  Story.  Eq.  Jur.  §  928;  8  Pom.  Eq.  Jur. 
§  1857;  tiarles  v.  Sarles,  3  Sandf.  Ch.  601,  7L. 
ed.  972;  Daubenspeck  v.  Grear,  18  Cal.  443; 
Wilson  V.  Minm-al  Point,  89  Wis.  160;  ShipUy 
V.  mtter,  7  Md.  408. 

Belief  will  not  be  withheld  because  the  bill 
omits  to  charge  the  injury  as  irreparable,  pro- 
vided sufficient  facts  are  alleged  to  satisfy  the 
court  that  such  would  be  the  case. 

Davis  V.  Reed,  14  Md.  152. 

An  injury  is  irreparable  when  it  is  of  such  a 
nature  that  the  injured  party  cannot  be  ade- 
quately compensated  therefor  in  damages,  or 
when  the  damage  which  may  result  therefrom 
cannot  be  measured  by  any  pecuniary  stand- 
ard. 

Wilson  V.  Mineral  Point,  supra. 


unnecessary  injury  or  destruction  caused  by  negli- 
gence or  unskillfulneas.  MoCord  v.  Oakland  Q. 
Mln.  Co.  04  CaL  146. 

The  court  refused  an  injunction  where  the  tenant 
in  pofloocoion  owned  eight  twentieths  of  the  whole, 
had  made  Improvements  to  the  amount  of  $2,000 
and  answered  that  he  only  intended  to  cut  the  wood 
and  timber  from  two  acres  near  the  bam,  and  de- 
nied al  1  Intention  to  commit  waste.  Obert  v.  Obert, 
5N.J.Eq.8e7. 

An  injunction  will  not  lie  to  restrain  one  tenant 
from  removing  oil  from  a  tank,  since  it  has  a  mar- 
ket value  and  compeasation  can  be  had  at  law  for 
the  removal.   Mason  v.  Xorris,  18  Grant.  Ch.  600. 

A  few  exceptions  have  been  made  to  the  rule, 
where  there  are  strong  reasons  for  granting  the 
reUef. 

DestmeUon  of  property  by  insoHvent, 

Insolvency  of  the  tenant  in  possession  was  soon 
recognized  as  a  ground  for  granting  the  relief 
(Smallman  v.  Onions,  8  Bro.  Cb.  <B8),  even  though 
be  was  merely  committlBg  waste.  Stout  v.  Curry, 
0  West  Bep.  88SB,  110  Ind.  614. 

It  may  also  be  granted  for  destruction  of  the  com- 
mon property,  but  not  for  acts  which  amount  sim- 
ply to  an  ouster.  Durham  ft  S.  B.  Co.  v.  Wawn,  8 
Beav.  110. 

So  it  may  be  granted  for  malicious  destruction  of 
property,  but  not  to  stay  mere  equitable  waste. 
Hole  V.  Thomas,  7  Yes.  Jr.  689. 
12  L.  R  A. 


Where  the  land  was  valuable  only  for  timber,  cut- 
ting the  timber  would  amount  to  a  destruction  of 
the  property  and  would  be  enjoined.  Proudf  oot  v. 
Bush,  7  Grant,  Ch.  618;  Coifin  v.  Loper,  26  N.  J.  Eq. 
444;  Atkinson  v.  Hewitt,  61  Wis.  281. 

It  may  be  granted  to  restrain  waste,  destruction 
or  removal  of  chattels  out  of  the  jurisdiction  of  the 
court    Low  V.  Holmes,  17  N.  J.  Eq.  162. 

It  has  been  granted  to  restrain  one  tenant  from 
cutting  timber  growing  on  the  land  and  not  wanted 
for  the  necessary  use  of  the  farm.  Hawley  v. 
Clowes,  2  Johns.  Cb.  U2, 1 L.  ed.  816. 

One  tenant  in  common  will  be  enjoined,  at  the 
suit  of  his  co-tenant,  from  digging  earth  for  bricks 
on  the  Joint  property.  Dougall  v.  Foster,  4  Grants 
Ch.810. 

Tenants  having  special  fldueiary  relations  to  each 
other. 

It  will  be  granted  where  one  tenant  has  became 
by  agreement  the  occupsring  tenant  of  the  other. 
Twort  V.  Twort,  16  Ves.  Jr.  182. 

Where  one  tenant  was  trustee  for  the  other,  his 
rights  as  tenant  were  subordinate  to  his  duty  as 
trustee,  and  he  was  restrained  from  cutting  timber 
Christie  v.  Saunders  2  Grant,  Ch.  670. 

Where  one  of  the  tenants  was  the  mother  of  the 
others  and  married  an  insolvent,  who  went  to  reside 
on  and  manage  the  oommon  property,  he  was  re- 
strained from  seUing  crops  until  he  secured  the 
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One  co-tenant  will  not  be  permitted  to  injure 
or  destroy  the  property  held  la  common  by 
him  abd  his  co-tenants  without  the  consent  of 
ill»  and  a  court  of  equity  will  at  once  inter- 
fere by  injunction  to  restrain  such  injury  or 
destruction. 

High,  Inj.  2d  ed.  §  692;  Bawley  v.  Cloioes, 
2  Johns.  Ch.  122,  1  L.  ed.  816;  Atkinson  v. 
HeiBiit,  61  Wis.  281;  &pear  v.  Cutter,  4  How. 
Pr.  177. 

Robinson*  t/*.,  delivered  the  opinion  of  the 
court: 

Plaintiflf  owns  the  8.  \  of  the  N.  W.  i  of 
section  16,  in  township  90  N.,  of  range  18  W.,  in 
'Black  Hawk  County,  and  occupies  it  as  a  place 
of  residence  for  himself  and  family.  His 
dwelling-house,  bam  and  other  buildines  are 
on  the  land  described,  and  near  its  northwest 
corner.  The  defendant  owns  the  N.  W.  i  of 
the  quarter-section  described,  and  the  south 
boundary  line  of  his  land  is  the  north  bound- 
ary line  of  the  west  part  of  the  land  of  plain- 
tiff. About  twenty  years  before  the  com- 
mencement of  this  action  one  .Teffers,  who 
then  owned  the  land  now  owned  by  plaintiff, 
planted  along  and  on  the  north  boundary  line 
thereof,  for  a  distance  of  about  thirty  rods, 
commencing  at  the  northwest  comer,  a  line  of 
Cottonwood  trees.  They  have  grown  to  a 
height  of  from  thirty  to  sixty  feet,  and  their 
trunks  have  a  diameter,  near  the  ground,  of 
from  one  to  two  feet.  The  avefage  space  be- 
tween them  is  about  three  feet.  The  plaintiff 
has  attached  barbed  wires  to  the  north  side  of 
the  trees,  thus  making  a  wire  fence.  He 
claims  that  the  fence  is  needed;  that  the  trees 
are  of  great  value  to  him  as  a  wind-break;  that 
they  afford  valuable  protection  from  storm 
and  winter  winds  to  his  buildings  and  stock; 
and  that  defendant  has  threaten^  to  destroy 
the  fence,  and  to  cut  down  and  remove  the 
trees;  and  that  unless  restrained  he  will  do  so. 
The  defendant  claims  that,  by  agreement  with 


plaintiff,  a  division  of  their  conunon  boundary 
line  was  made  for  the  purposes  of  fencing,  by 
which  plaintiff  was  to  maintain  a  fence  on  the 
east  half  of  the  line,  and  the  defendant  on  the 
remainder;  that  the  trees  described  have  thrown 
out  roots,  which  extend  for  many  feet  in  his 
land;  that  by  reason  of  such  roots,  and  the 
shade  of  the  trees,  a  strip  of  his  land  four  or 
Ave  rods  wide,  north  of  the  trees,  has  been 
rendered  unproductive.  He  denies  that  the 
trees  are  of  any  value  to  plaintiff;  claims  that 
he  has  a  right  to  cut  and  remove  them,  for  the 
reason  that  they  are  a  damage  to  him,  and  for 
the  further  reason  that  plaintiff  has  cut  and 
taken  away  some  of  those  originally  planted 
there,  and  he  claims  the  right  to  do  the  same. 
He  admits  that  he  had  threatened  and  fully  in- 
tended to  cut  down  those  now  standing.  The 
evidence  shows  that  the  trees  are  of  value 
to  plaintiff,  and  that  they  damage  the  defend- 
ant; also  that  they  stand  on  the  common  bound- 
ary line.  They  were  planted  before  defend- 
ant acquired  title  to  the  land  he  now  owns. 
Under  what  agreement,  if  any,  between  the 
owners  of  the  two  tracts  of  land,  they  were 
planted,  does  not  appear,  although  Jeffers  and 
his  grantees  seem  to  have  carea  for  them  as 
their  own.  They  stand  upon  and  draw  sus- 
tenance frtrm  both  tracts  of  land,  and,  in  the 
absence  of  a  showing  to  the  contrary,  it  must 
be  presumed  that  they  are  owned  by  the  par- 
ties to  this  action  as  tenants  in  common.  Du- 
bois V.  Beaver,  25  N.  Y.  124;  Qriffin  v.  Bixby, 
12  N.  H.  456. 

When  one  tenant  in  common  destroys  the 
subject  of  the  tenancy,  he  is  liable  to  his  co- 
tenant  for  the  damage  he  thereby  sustains. 
Dubois  V.  Beater,  supra.  A  court  of  equity 
will,  by  injunction,  restrain  one  tenant  in  com- 
mon, at  the  suit  of  another,  from  doing  a  serious 
injury  to  the  common  estate.  1  High,  Inj. 
§  844.  It  is  weU  settled  that  the  commission 
of  a  trespass  may  be  restrained  by  injunction. 
Grant  v.  Crow,  47  Iowa,  688;  2  Story,  Eq.  Jur. 


share  of  plaintiff,  a  female  twenty-two  years  of 
age.    Bates  v.  Martin,  12  Grant.  Ch.  490. 

So  where  landlord  and  tenant  were  tenants  in 
common  of  the  crop,  and  the  landlord  had  been 
damaged  more  than  its  value  by  the  mismanage- 
ment of  the  tenant,  who  was  insolvent,  tbe  tenant 
was  restrained  from  removing  and  sellincr  the  crop. 
Lewis  v.  Christian,  40  Oa.  187. 

Where  tbe  tenants  in  common  had  only  an  equi- 
table title,  the  legal  title  being  in  a  survivinir  trus- 
tee, and  the  tenant  in  poesesslon  was  insolvent,  the 
court  granted  the  injunction.  Smallman  v.  Onions, 
8  Bro.  Ch.  688. 

In  partition  auUs, 

Injunction  may  be  granted  to  preserve  the  rights 
of  the  parties  to  a  partition  suit.  Weise  v.  Welsh, 
80N.  J.  Eq.4S4. 

But  even  after  decree  for  sale  In  partition  the  ten- 
ant in  possession  will  not  be  restrained  from  selL 
ing  the  crops  grown  on  the  land  although  he  may 
be  restrained  from  destruction  of  the  property  or 
waste.    Bailey  v.  Hobson,  L.  R.  6  Ch.  A  pp.  18a 

The  execution  of  a  decree  for  actual  partition  of 
land  may  be  enjoined  to  enable  the  court  to  deter- 
mine whether  actual  partition  or  sale  will  be  most 
tor  the  interest  of  tbe  parties.  Gash  v.  Ledbetter, 
6  Ired.  Eq.  188. 

Pending  tbe  partition  proceedings  equity  will  not 
interfere  with  the  possession  of  the  premises,  nor 
-?  L.  R.  A. 


will  it  enjoin  one  tenant  from  proceeding  to  collect 
his  portion  of  the  rent  due.  High,  Inj.  fi  344.  citing 
Hughes  V.  D^Aroy,  8  Ir.  Eq.  Rep.  71. 

Determinina  water  rights. 

Injunction  may  be  granted  for  the  purpose  of  pre- 
serring  water  rights  which  are  held  in  commcn. 
Bliss  V.  Rice,  17  Pick.  89. 

So  one  tenant  in  conunon  may  be  enjoined  from 
wasting  water  from  a  common  reservoir.  Balloo 
V.  Wood.  8  Cush.  48. 

One  tenant  in  common  of  a  water-power,  who 
also  owns  a  dam  and  mill  higher  up  the  stream,  will 
be  restramed  from  drawing  so  much  water  from 
the  stream  at  his  upper  mill  as  to  destroy  the  wa- 
ter-power held  in  common.  Kennedy  v.  Soovll, 
12  Conn.  827. 

But  one  tenant  m  common  of  water-power  will 
not  be  restrained  from  occasionally  using  mote 
than  his  share  of  tbe  water  where  his  co-tenant  has 
no  means  of  utilizing  his  share  and  has  never  sued 
for  damages  for  the  excessive  use  made  by  tbe 
other.    Norris  V.  HUM  Mich.  2QB. 

CoiOectUm  (^judgment. 

To  restram  the  collection  of  a  Judgment  at  law 
by  one  tenant  in  common  against  the  other  until 
an  account  can  be  taken,  the  bill  must  distloctly 
charge  the  insolvency  of  the  Judgment  oredltor. 
McLendon  v.  Hooks,  16  Oa.  fi88w 


1891. 
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§§  928,  m.  It  is  said  that  an  injunction  will 
not  be  allowed  to  restrain  the  commission  of  a 
trespass  where  the  recovery  of  damages  in  an 
action  at  law  would  be  an  adequate  remedy 
for  the  iDquiries  which  would  result  from  the 
trespass,  if  committed,  and  that,  to  authorize 
such  an  injunction,  the  in jur^  threatened  must 
be  irreparable.  It  was  said  m  Wilson  v.  Min- 
eral P&int,  89  Wis.  164,  that  ''aninjuxr  is  ir- 
reparable when  it  is  of  such  a  nature  tnat  the 
injured  party  cannot  be  adequately  compen- 
sated therefor  in  damages,  or  when  the  dam- 
hf^  which  may  result  therefrom  cannot  be 
measured  by  any  certain  pecuniary  standard." 
It  was  further  held  in  that  case  that  the  de- 
struction of  trees  and  shrubbery  growing  upon 
premises  occupied  as  a  home  by  the  plaintiff 
would  be,  in  a  legal  sense,  an  irreparable  in- 
jury to  him. 

In  this  case  the  plaintiff  stated  that  the  cut- 
ting down  of  the  trees  would  damage  him  to 
the  amount  of  $200.  But  it  does  not  follow 
that  the  damages  would  not  be  irreparable 
within  the  meaning  of  the  law,  nor  does  it  ap- 
pear that  plaintiff  is  willingto  suffer  the  dam- 
ages for  the  sum  named .  The  trees  cannot  be 
replaced,  nor  can  their  benefit  to  plaintiff,  and 
the  comfort  and  satisfaction  he  derives  from 
them,  be  accurately  measured  by  a  pecuniary 
standard.  The  use  which  defendant  purposes 
to  make  of  them  is  not  the  one  for  which  they 
were  designed,  nor  the  only  one  for  which  they 
are  adapted.  There  are  many  cases  where 
rights  conflict,  or  where  they  are  in  dispute,  in 
which  courts  of  equity  will  not  interfere  by 
injunction  to  prevent  an  impending  injury,  so 


long  as  there  is  an  adequate  remedy  at  law  for 
the  iuiury  threatened.  But  in  this  case  there 
is  no  dispute  as  to  the  material  facts  involved, 
and  the  respective  rights  of  the  parties  are 
known.  The  plaintiff  has  an  interest  in  the 
trees  for  which  he  cannot  be  compelled,  at  the 
election  of  defendant,  to  accept  a  money  con- 
sideration. A  person  is  not  obliged  to  suffer 
his  property  to  be  destroyed  at  the  will  of  an- 
other, even  though  be  majr  be  able  to  recover 
ample  pecuniary  compensation  therefor.  This 
is  especially  true  of  property  like  trees,  planted 
for  and  adapted  to  a  certain  use,  and  serving 
a  special  purpose.  Their  owner  has  an  interest 
in  them  which  he  may  protect,  and  to  be  de- 
prived of  it  without  his  consent  would  be  to 
suffer  irreparable  injury  within  the  meaning 
of  the  law.  It  appears  in  this  case  that  plain- 
tiff has  cut  down  and  appropriated  a  few  of 
the  trees  which  at  one  time  constituted  a  part 
of  the  line  of  trees  in  question,  but  the  fact 
does  not  authorize  defendant  to  cut  down  and 
remove  the  remainder.  The  trees  cause  him 
some  damage,  but  not  sufficient  to  authorize 
him  to  destroy  them.  The  decree  of  the  dis- 
trict court  enjoined  defendant  "  from  tearing 
down  or  interfering  with  the  fence  on  said  line, 
and  from  in  any  manner  interfering  with  said 
trees."  This  must  be  construed  in  connection 
with  the  injury  threatened  and  the  relief  asked, 
to  enjoin  defendant  from  destroying  or  in  any 
manner  injuring  the  trees  and  fence.  It  was 
not  designed  to  prevent  him  from  taking  care 
of  the  trees  and  maintaining  the  fence.  His 
right  to  do  so  is  as  great  as  that  of  plaintiff. 
T?ie  decree  of  ike  iHetriet  Court  is  afflrmed. 


ARKANSAS  SUPREME   COURT. 


FORT  SMITH  &  VAN  BUREN  BRIDGE 
CO.  et  oZ.,  Appts,, 

V. 

James  D.  HAWKINS,  Tax  Collector  of  Craw- 
ford County. 

(....Ark.....) 

1.  The  same  role  goTmmm  mm  to  the 
bonndArles  on  streams  of  water  of  incorpor- 
ated territories  and  of  lands  of  individuals. 
B«  The  b«randarjr  of  an  incorporated 
to'vm  or  citjr  on  a  navlgmhle  river  in 
Arkansas,  like  that  of  an  Individual  proprietor, 
extends  only  to  hiffh-water  mark,  although  the 
county  boundary  goes  to  the  middle  ot  the  ohan- 
neL 

U  Only  that  part  of  a  hridge  aero—  a 
nawlfl^bleriTer  whioh  is  above  high- water 
mark  oan  be  taxed  by  the  municipal  corporation 
in  Arkansas,  although  one  half  of  the  bridge  is 
within  the  county  in  which  the  municipality  is 
situated. 

(Biay  28, 189L) 


APPEAL  by  complainantB  from  a  decree  of 
the  Circuit  Court  for  Crawford  County  in 
favor  of  defendant  in  a  suit  brought  to  enjoin 
the  collection  of  taxes  assessed  on  complainant's 
bridge.    Beversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Clavton*  Brissolara  A  Forres- 
ter, for  appellants: 

The  plat,  defining  the  limits  of  a  city  is  con- 
strued the  same  as  grants  by  deed,  when  the 
boundary  is  to  be  ascertained. 

State  "7.  Canterbury,  28  N.  H.  196. 

The  land  so  granted  was  on  the  margin  of 
the  Arkansas  River,  a  navigable  stream.  Nav- 
igable rivers  only  are  meandered. 

Lester,  Land  Laws,  714. 

The  boundary  to  lands  bordering  on  rivers 
and  lakes  is  the  meandered  line  established  by 
the  government  surveyors. 

Granger  v.  Swart,  1  Woolw.  88. 

Therefore  the  common-law  doctrine  is  not 
applicable  to  such  streams. 

La  Ptaisanee  Bay  Harbor  Co.  v.  Monroe  Com- 
mon  Qmncil,  Walk.  Ch.  168. 

The  American  doctrine   Is  that  grants  of 


Non.— The  arguments  and  authorities  on  the  re* 
oectlve  aides  of  the  vexed  question  as  to  the  ez- 
»at  of  title  of  one  owning  land  on  a  navigable 
fream  so  fully  appear  in  the  briefs  of  counsel  in 
lis  case  that  little  value  could  be  added  to  the  case 
3L.  RA. 


by  annotation,  especially  since  the  court  follows 
the  safe  rule  of  maklDg  the  general  doctrine  upon 
the  subject  as  adopted  in  a  State  apply  equally  to 
all  whether  individuals  or  municipalities. 
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laDdB  upon  navigable  rivers,  under  title  derived 
from  the  United  States,  extend  only  to  the 
margin  of  the  stream. 

Gould,  Waters,  ^§  76.  78,  and  note  6;  Oood- 
ioin  V.  Thommon,  15  Lea,  909, 64  Am.  Rep.  410; 
Packers.  Bird,  71  Cal.  185;  1  U.  8.  Stat.  atL. 
468.  §  9;  2  U.  8.  Slat  at.  L.  285.  §  17;  U.  8. 
Rev.  Stat.  §  2476:  St.  Paul  &  P.  R,  Co,  v. 
Sehurmeier,  74  U.  8.  7  Wall.  272,  19  L.  ed.  74; 
8tuart  V.  Clark,  2  Swan,  1;  Chicago  db  P.  B. 
Co,  V.  Stein,  75  111.  41;  Forsyth  v,  Smale,  7  Biss. 
201;  Baightv.  Keokvk,  4  Iowa,  199;  TheOene- 
9ee  Chief,  58  U.  S.  12  How.  454,  455.  18  L.  ed. 
1068;  Tomlin  v.  Dubuque,  B,  db  M,  B.  Co,  82 
Iowa.  106;  Wood  v.  Fotoler,  26  Kan.  682. 

And  to  hold  to  high-water  mark  only. 

Hartley  v.  Crawford,  81*  Pa.  486;  Stoter  v. 
Jack,  60  Pa.  889,  100  Am.  Dec.  569,  note;  Poor 
V.  McClure,  77  Pa.  219;  Chapman  v.  Kimball, 
9  Conn.  40;  McManusY,  Carmichael,  8  Iowa, 
54;  People  Y,  Canal  Appraisers,  88  N.  Y.  461; 
Barney  Y.  Keokuk,  94  U.  8.  825.  24  L.  ed.  224; 
PoUardY.  Hagan,  44  U.  8.  8  How.  212,  11  L. 
ed.  565;  Arnold  Y.  Mundy,  1  Halst.  1,  10  Am. 
Dec.  885,  n^fe  and  authorities  dted;  Oould  v. 
Hudson  BiverB.  Co.  6  N.  Y.  522, 12  Barb.  616; 
Langdon  v.  New  York,  98  N.  Y.  144;  Be  Staten 
JslandBapid  Transit  Co.  4  CJent.  Rep.  515, 108 
N.  Y.  260;  Pzeker  v.  Bird,  184  U.  8. 661,  84  L. 
ed.  819,  82  Cent.  L.  J.  294. 

The  supreme  court  of  this  State  has  followed 
the  Amencan  doctrine  as  above  enunciated. 

St.  Jjmis,  1.  M.dS.B,  Co.  v.  Bamsey,  8  L. 
R.  A.  559,  58  Ark.  814. 

^avigabilitv  in  fact,  and  not  the  ebb  and 
flow  of  the  tide,  is  the  test  by  which  the  char- 
acter of  a  stream  is  determined;  and  the 
fip-eat,  but  tideless,  waters  of  the  State  are  there- 
fore navigable  waters. 

Little  Bock,  M,  B.  dk  T.  B,  Co.  v.  Brooks,  89 
Ark.  408;  NesbitY,  Garner,  1  L.  R.  A.  152,  75 
Iowa.  814,  9  Am.  St.  Rep.  488;  Miller  v.  New 
York,  109  U.  8.  885-895,  27  L.  ed.  971-976; 
Hickok  V.  Hine,  28  Ohio  St.  628;  Benson  v. 
Morrow,  61  Mo.  845;  WeiseY.  Smith,  S  Or.  445; 
Collins  Y.  Benbury,  8  Ired.  L.  277,  88  Am.  Dec. 
722;  Carson  v.  Blazer,  2  Binn.  475,  4  Am.  Dec. 
468;  United  States  v.  Montello,  87  U.  8.  20 
Wall.  480-445.  22  L.  ed.  891-395;  Monongahela 
Bridge  Co,  v.  Kirk.  46  Pa.  112,  84  Am.  Dec. 
540,  note;  Stuart  v.  Clark,  2  Swan,  9,  58  Am. 
Dec.  49;  Packer  v.  Bird,  supra;  Washb.  Easem. 
and  Serv.  4th  ed.  pp.  546,  547;  Tiedeman,  Real 
Prop.  §  885;  Escanaba  db  L.  M,  Transp,  Co.  v. 
Chicago,  107  U.  8.  678-682, 27  L.  ed.  442;  Little 
Bock,  M,  B.  db  T  B.  Co.  v.  Brooks,  89  Ark.  408. 

Messrs.  Tamer  ft  Turner^  Nimrod  Tur- 
m&n  and  E.  D.  Peiree»  for  appellee: 

The  river  being  established  as  the  boundary, 
it  makes  the  City  of  Van  Buren  a  riparian  pro- 
prietor on  the  Arkansas  River,  and  thereby 
extends  the  limits  of  the  corporation  to  the 
middle  of  the  Arkansas  River,  not  only  on  the 
line  of  the  railroad,  Imt  at  every  other  point  on 
the  thread  of  the  stream  opposite  the  river 
front  of  said  town. 

JonesY,  Soulard,  66  U.  8.  24  How.  41,  16  L. 
ed.  604;  Howard  Y,  IngersoU,  54  U.  8. 18  How. 
421,  422,  14  L.  ed.  206,  207;  State  v.  Columbia, 
27  8.  C.  187;  St,  Louts  Bridge  Co,  y.  JEast  St. 
Louis,  10  West.  Rep.  610,  121  Dl.  28a 

Chancellor  Kent  says:    "The  right  of  sov- 
ereignty in  public  rivers  above  the  flow  of  the  i 
12  L.  R.  A. 


tide  is  the  same  as  in  tide  water;  they  Bie  juris 
publici  except  that  the  proprietors  adjoming 
such  rivers  own  the  soil  adJUvm  agues  [referring 
to  Hale,  De  Jure  Maris,  chaps.  4r-6J.  But 
grants  of  land  bounded  on  rivers,  or  upon  the 
margins  of  the  same,  or  along  the  same  above 
tide  water,  carry  the  exclusive  right  and  title 
of  the  grantee  to  the  center  of  the  stream,  un- 
less the  terms  of  the  grant  clearly  denote  the 
intention  to  stop  at  the  edge  or  margin  of  the 
river." 

8  Kent,  Com.  18th  ed.  *427,  notes  and  d- 
tatioDs;  Berry  Y.  Snyder,  8  Bush,  266. 

The  question  of  the  extent  of  admiralty  ju- 
risdiction has  no  bearing  on  the  question  of  ri- 
parian rights. 

The  Genesee  Chuf,  58  U.  8.  12  How.  443,  18 
L.  ed.  105a 

The  doctrine  that  the  riparian  owner  of  land 
is  thereby  the  owner  of  the  soil  of  the  stream 
to  its  center  applies  to  the  great  rivers  in  this 
country  like  the  Mississippi,  subject  to  the  pub- 
lic easement  of  passing  over  the  same  in  boats 
or  river  craft,  and  doing  whatever  is  necessary 
to  use  it  as  a  highway. 

8  Washb.  Real  Prop.  pp.  858-865.  and  notes; 
Dogan  v.  Seekrighi,  4  Lead.  Cas.  Am.  Law 
Real  Prop.  pp.  870-876,  note;  Ex  parte  Jen- 
nings, 6  Cow.  518,  note;  The  Magnolia  v. 
MarshaU,  89  Miss.  100;  MiddletonY,  Pritehard, 
4  lU.  510;  Morgan  Y.  Betiding,  8  Smedes  &  M. 
866;  8  Kent,  Com.  *428,  note  d. 

The  common  law,  as  laid  down  bv  Kent, 
Washburn  and  other  text- writers,  and  as  de- 
clared in  the  opinions  just  cited,  has  been  rec- 
ognized by  a  majority  of  the  American  States, 
and  is  sustained  by  a  decided  preponderance  of 
authoritv. 

See  Thompson  v.  Androscoggin  Bitfer  Imp. 
Co.  64  N.  H.  648;  State  v.  Canterbury,  28  N. 
H.  195;  State  v.  Gilmanton,  14  N.  H.  467; 
Claremont  Proprs,  v.  Carleton,  2  N.  H.  869; 
PraU  V.  StaU,  5  Conn.  888;  Chapman  v.  Kim- 
baa,  9  Conn.  88;  Fletcher  v.  Phelvs,  28  Vt.  862; 
Brown  v.  Chadboume,  81  Me.  9;  Veagie  v.  Dici- 
nd,  50  Me.  479;  Berry  v.  Carle,  8  Me.  269; 
Spring  v.  Bussell,  7  Me.  278,  290;  Com.  v.  Cha- 
pin,  5  Pick.  199;  BardweU  v.  Ames,  22  Pick. 
888;  Hopkins  Academy  v.  Dickinson,  9  Cush. 
544;  Chenango  Bridge  Co,  v.  Paige,  88  N.  Y. 
178;  Pierrepont  v.  Loveless,  72  N.  Y.  211;  MoU 
Y.  Matt.  68  N.  Y.  246;  Luee  v.  CarUy,  24 
Wend.  451;  Canal  Fund  Comrs,  Y.KempshaU, 
26  Wend.  404;  Ex  parte  Jennings,  supra;  Va- 
rick  V.  Smith,  9  Paige,  647,  4  L.  ed.  811:  Gant 
Y,  Chambers,  8  Ohio.  496;  Walker  v.  Board  of 
Public  Works,  16  Ohio,  640;  June  v.  PttrceU, 
86  Ohio  St.  896;  Middleton  v.  Pritehard,  supra; 
Illinois  db  M,  Canal  Trustees  v.  Haven,  10  III. 
548:  Ensminger  v.  People,  47  111.  884;  Chicago 
V.  Ufiin,  49  m.  172;  Chicago  v.  McGinn,  61 
lU.  266;  Hubbard  v.  BeU,  64  Rl.  110;  Chicago 
db  P,  B.  Co.  Y.  Stein,  76  HI.  41;  McConniek  v. 
Huse,  78  Rl.  868;  McNamara  v.  Seaton,  82  HI. 
498;  Cobb  v.  LavaOe,  89  111.  884;  Mississippi 
River  Bridge  Co,  v.  Lonergan,  91  Dl.  616;  Bris- 
tol V.  CarroU  County,  95  HI.  84;  Washington 
Ice  Co,  Y.  ShortdU,  101  111.  46;  Piper  v.  Con- 
nelly,  108  111.  646;  Buttenuth  v.  St,  Louis 
Bridge  Co.  14  West.  Rep.  661.  128  IlL  685; 
Fuller  Y,  Dauphin,  14  Wm.  Rep.  861.  124  111. 
642;  The  Magnolia  v.  MarshaU,  89  Miss.  110; 
Morgan  v.  Beading,  8  Smedes  &  M.  866;  Ho- 


1891. 


Fqbt  SiHTH  &  Van  Bubbn  Bbidgb  Co.  v.  Hawxinb. 


4S» 


moehitU  Rim  Oomri.  v.  Withers,  29  Miss.  21; 
Jones  Y.  PnUibone,  2  Wis.  808;  Stevens  JP&int 
Bom  Go.  V.  BeiUy,  44  Wis.  295.  46  Wis.  287; 
Gohn  V.  WaumuBoam  Oo,  47  Wis.  814;  Walker 
V.  Shepardion,  4  Wis.  486,  2  Wis.  884;  Mariner 
Y.  M«^.  18  Wis.  692;  CM  Y.  iS^tYA,  16  Wis. 
W5;  WoodY.  Uuilis,  17  Wis.  417;  Harnnffton 
V.  Edmrds,  17  Wis.  686;  Yates  v.  Jttdd,  18 
WTis.  118;  6W  v.  White,  20  Wis.  425;  Wis- 
mm  Biver  Imp.  Oo,  v.  Ly<ms,  80  Wis.  61: 
9reene  \.  Nunnemacher,  86  Wis.  50;  Olson  ▼. 
\[erria,  42  Wis.  208;  Lorman  v.  Benson,  8 
Hich.  18;  i^ietf  v.  Ruddiman,  10  Micb.  125; 
i?(?rmv.  J7tW,  1  Mich.  202;  Ryan  v.  .fihwn, 
8  Micb.  196;  Clark  v.  Campan,  19  Mich.  825; 
Fatoon  V.  Peters,  26  Mich.  508;  Baw  City  Oas- 
4ght  Co.  y.  Industrial  Works,  28  Mich.  182; 
^raiid  Rapids  Boom  Co.  v.  Jarvis,  80  Micb. 
)8;  TAttnefor  Bay  River  Boom  Co,  v.  SpeeMy, 
[  Mich.  886;  Maxieellv,  Bay  City  Bridge  Co, 
:  Mich.  468;  Berry  v.  /Swyrfer,  8  Bush,  266; 
iOer  V.  Hefimm,  8  Bush,  826;  -4r7k?W  v. 
undy,  6  N.  J.  L.  1;  Martin  v  Waddell,  41 U. 
16  Pet.  867. 10  L.  ed.  997;  RundU  v.  Dela- 
iredR.  Canal  Co.  1  Wall.  Jr.  275,  55  U.  8. 
How.  91, 14  L.  ed.  889;  Cobb  v.  Davenport, 
N.  J.  L.  869;  Delaney  v.  Boston,  2  Harr. 
el.)  489;  Bit^l  v.  P^lk,  5  Harr.  (Del.)  826; 
oume  y.  Kennedy,  5  Har.  &  J.  196;  Ridgely 
Johnson,  1  Bland,  Ch.  816,  note:  Baltimore 
MeKim,  8  Bland,  Ch.  468;  Casey  y.  Inlots, 
Mil,  480;  Day  y.  2>ay,  22  Md.  580;  GoodseU 
Lawson,  42  Md.  848;  Chapman  y.  Hoskins,  2 
.  Ch.  485;  Zown^  v.  Harrison,  6  Ga.  180; 
^«  y.  Water  Lot  Co,  ^%  Ga.  589;  Stanford  v. 
«^*»,  80  Ga.  855;  Hendrick  v.  Ow*,  4  Ga. 
:  McCuliough  v.  TTa/^,  4  Rich.  L.  68;  StaU 
hlumbia,  27  8.  C.  187. 
his  question  was  neyer  before  this  court  for 
idication  until  presented  in  the  late  case  of 
^ouis,\l.  M.  <Sb  8.  R,  Co.  v.  Ram^,  8  L.  R.  A. 
58  Ark.  814,  although  there  has  been  an 
istakable  recognition  of  the  common-law 
rine  of  riparian  ownership. 
arren  t.  Chambers,  25  Ark.  120;  Uttle 
,  M,  R.  db  T,  R.  Oo,  V.    Brooks,  89  Ark. 

I  examination  of  the  adjudged  cases  in 
b  it  hafl  been  sought  to  abrogate  the  com- 
law  doctrine  that  the  riparian  proprietor 

II  fresh- water  streams  takes  ad  medium 
,  shows  that  they  are  placed  upon  unsound 

18. 

3  first  reason,  yiz.:  that  in  England, 
ce  the  common-law  doctrine  came,  there 
DO  streams  nayigable  in  fact  in  which  the 
Id  not  ebb  and  flow,  is  untrue. 
Qden,  in  his  Britannlca,  enumerates  558 
and  streams  in  England  and  Wales,  of 
probably  as  many  as  50  are  nayi^ble, 
lames  and  Seyem  each  being  navigable 
3Ut  150  miles  ahoye  tide  water  for  large 

iDspectioD  of  Lord  Hale's  Treatise,  "De 
[aris/'  discloses  that  the  distinction  be- 
rjvers  naTlgable  in  fact  nboye  tide  wa- 
rivers  navigable  in  the  strict  legal  sense 
g  arms  of  the  sea  was  as  familmr  to  the 
I  jud^  as  to  the  American  jurist. 
Dond  reason,  viz.:  that,  hi  the  United 
the  adnairalrf  lurisdiction  of  the  United 
las  been  extended  to  the  great  lakes  and 
e  fresh-water  streams,  while  in  England 
.A. 


it  is  limited  to  waters  in  which  the  tide  ebbs  and 
flows.  That,  as  an  innoyation  has  been  made 
in  the  common-law  doctrine,  and  the  old  crite- 
rion discarded  touchin|^the  subiect  of  admiral- 
ty jurisdiction,  that  criterion  should  be  aban- 
doned in  determining  the  rights  of  riparian 
owners. 

The  case  of  The  Genesee  Chief,  58  U.  8.  12 
How.  448.  18  L.  ed.  1058,  which  is  relied  upon 
as  establishing  this  doctrine,  related  alone  to 
the  ^estion  of  admiralty  jurisdiction  on  the 
lakes  and  riyers,  and  had  not  the  slightest  re- 
lation to  or  bearing  on  the  riparian  rights  of 
persons  Hying  on  the  borders  of  our  great  nav- 
igable riyers. 

See  Jones  v,  Soulard,  65  U.  S.  24  How.  41, 
16L.  ed.  604. 

A  third  ground  is  predicated  on  the  seyeral 
Acts  of  Congress  making  proyision  forthesur- 
yey  and  sale  of  public  lands  bordering  on  pub- 
lic nayigable  riyers,  and  on  the  yarious  federal 
statutes  declaring,  in  one  form  or  another, 
that  the  nayigable  waters  of  the  United  States 
shall  be  common  highways  and  foreyer  free. 

See  8t,  Paul  db  P,  R.  Co,  y.  8c/iurmeier,  74 
U.  8.  7  Wall.  272, 19  L.  ed.  74. 

It  was  not  the  purpose  of  Congress  in  these 
enactments  to  declare  any  new  rules  touching 
riparian  proprietorship. 

The  remarks  of  the  court  in  8t.  Paul  dt  P, 
B.  Oo.  y.  Sefiurmeier,  supra,  so  far  as  they  are 
in  opposition  to  the  common-law  doctrine,  are 
simply  obiter  dicta  and  are  not  authority. 

Carroll  v.  CarroU,  57  U.  S.  16  How.  287,  14 
L.  ed.  941.  See  8t,  Clair  County  y.  Lovinw 
ston,  90  U.  S.  28  Wall.  65,  28  L.  ed.  62;  St, 
Louis  Y,  Myers,  118  U.  S.  566,  28  L.  ed.  1181; 
People  Y.  St.  Louis,  10  III.  851,  48  Am.  Dec. 
889;  Mississippi  River  Bridge  Co,  y.  Lonergan, 
91  III.  515. 

A  fourth  ground  is  that  the  bed  of  eyery 
fresh-water  stream,  which  is  navigable  in  fact, 
becomes  the  property  of  the  State  on  its  admis- 
sion into  the  Union,  and  that  the  grantee  of 
land  bounded  by  such  a  stream  holding  under 
patent  from  the  United  States  takes  only  to 
h^-water  mark. 

Pollard  V.  Hagan,  44  U.  S.  8  How.  212,  11 
L.  ed.  565,  upon  which  this  doctrine  rests,  is 
confined  to  tide  water.  See  also  Ooodtitle  y, 
Ktbbe,  50  U.  S.  9  How.  471,  18  L.  ed.  220; 
Smith  Y,  Maryland,  59  U.  S.  18  How.  71,  15 
L.  ed.  269. 

The  portion  of  the  opinion  in  Barney  y, 
Keokuk,  94  U.  S.  824,  24  L.  ed.  224  (1876).  lay- 
ing down  the  rule  that  on  the  great  fresh-wa- 
ter streams  the  riparian  proprietor's  dominion 
extends  only  to  high-water  mark  was  a  dictum 
pure  and  simple. 

See  Cooley,  Const  Lim.  *525,  and  author- 
ities there  cited. 

No  good  purpose  would  be  furthered  by 
holding  that  the  title  to  the  soil  beneath  fresh- 
water streams  nayigable  in  fact  is  in  the  State. 

See  Lorman  y.  Anson,  8  Mich.  18;  Taylor 
Y.  Armstrong,  24  Ark.  102;  Packet  Company  y, 
8(nrels,  50  Ark.  466;  2  Dillon,  Mun.  Corp.  4th 
ed^664  a. 

Whatever  objections— real  or  imaginary — 
may  exist  to  giving  the  individual  riparian  pro- 
prietor the  ownership  of  the  bed  of  the  stream 
ad  medium  fllum  as  against  the  public,  vanishes 
when  the  riparian  proprietor  is  a  municipal 
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corporation — vanishes*  not  merely  because  its 
dominion  does  not  rest  for  its  warrant  on  title, 
but  also  because  a  municipal  corporation  is, 
as  it  were,  the  yiceserent  of  the  State  itself. 

Arkadelphia  v.  Windham,  49  Ark.  189;  Van 
Bvren  v.  WeUs,  58  Ark.  868. 

Public  policy  and  the  well  being  of  the  in- 
habitants of  the  corporation  would  seem  to  re- 
quire that  the  iurisaiclional  limits  of  the  City 
of  Van  Buren  should  be  co-extensive  with  those 
of  the  County  of  Crawford  on  the  Arkansas 
River. 

Hayden  v.  Noye9y  6  Conn.  296. 

Battle*  J.,  delivered  the  opinion  of  the 
court: 

The  object  of  this  action  is  to  enjoin  the  col- 
lection of  the  taxes,  which  were  levied  by  the 
City  of  Van  Buren,  for  the  vears  1886,  1887 
and  1888.  upon  the  bridge  of  the  Fort  Smith 
&  Van  Buren  Bridge  Company.  The  bridge 
is  across  the  Arkansas  River,  and  one  half  of 
il  is  in  Crawford  Countv,  in  this  State,  and  is 
in  the  main  line  of  the  Saint  Louis  &  San 
Francisco  Railwav  Company,  and  is  used  by 
that  company  in  the  operation  of  its  trains.  It 
was  assessed  for  taxation,  for  the  years  1886, 
1887  and  1888,  by  the  state  board  of  railroad 
commissioners  as  a  part  of  the  roadbed  of  the 
Railway  Company,  and  was  valued  by  them 
for  that  purpose  at  9268,000.  This  valuation 
was  added  to  and  included  in  the  assessment  of 
the  railway  of  the  St.  Louis  &  San  Francisco 
Railway  Company,  and  $8,980  thereof,  that  is 
to  say,  of  the  valuation  of  the  bridge,  was  ap- 

S>rtioned  and  certified  for  taxation  by  Van 
uren  for  the  years  named.  The  assessor  of 
Crawford  County  also  assessed  the  one  half  of 
the  bridge  lyinff  in  that  county,  for  the  same 
years,  at  $100,000.  The  portion  of  the  valua- 
tion of  the  state  board  of  railroad  commission- 
ers which  was  apportioned  to  Van  Buren  and 
the  valuation  of  the  assessor  were  entered  and 
extended  upon  the  tax  books  of  Crawford 
County  for  each  of  said  years,  and  a  munici- 
pal tax  of  five  mills  on  the  dollar  levied  by 
the  City  of  Van  Buren  was  assessed  and 
extended  against  the  bridge  on  such*  appor- 
tionment and  the  valuation  of  the  assessor 
on  each  of  said  books;  and  the  books,  with  the 
taxes  so  extended,  were  placed  in  the  hands  of 
the  tax  collector  of  Crawford  County,  with  a 
warrant  to  each  of  them  attached  authorizing 
him  to  collect  the  same.  The  taxes  assessed 
against  the  bridge  on  the  apportionment  made 
by  the  state  board  were  paid.  But  the  railway 
and  bridge  companies  refused  to  pay  the  taxes 
assessed  upon  the  valuation  made  by  the  asses- 
sor, and  seek  by  this  action  to  restrain  the  col- 
lection of  the  same.  They  allege  that  the  collec- 
tion of  them  should  be  restrained  because  they 
say  no  part  of  the  bridge  is  in  the  City  of  Van 
Buren.  On  the  other  hand,  the  Collector,  the 
defendant  in  the  action,  avers  that  the  entire  one 
half  thereof,  which  is  in  the  County  of  Craw- 
ford, is  in  that  city.  The  court  below  held 
that  so  much  of  the  bridge  as  is  in  the  County 
of  Crawford  is  within  the  City  of  Van  Buren, 
and  sustained  the  levy  of  taxes  assessed  agidnst 
the  same  upon  the  valuation  fixed  by  the  as- 
sessor, and  held  that  the  taxes  assessed  and  ex- 
tended on  the  tax  books  according  to  appor- 
12L.R  A. 


tioiiment  made  by  the  state  board  were  illegal, 
but  held  that  the  Bridge  Company  was  entitled 
to  a  credit  on  the  taxes  found  to  be  lawfully 
assessed  against  the  bridge  for  the  amount  of 
the  taxes  so  paid,  and  decreed  accordingly  and 
plaintiffs  appealed. 

Since  this  court  held  in  iSV.  LauU  iSb  8.  F,  B, 
Co,  V.  Williams,  58  Ark.  58,  that  the  bridge 
in  question  should  be  assessed  for  taxation  by 
the  assessors  of  the  counties  in  which  it  is  situ- 
ate, as  the  property  of  the  Bridge  Company, 
and  not  by  the  state  board  as  the  property  of 
thb  St.  Louis  &  San  Francisco  Railway  Com- 
pany, there  is  but  one  question  in  the  case,  and 
that  is.  Is  the  one  half  of  the  bridge  in  Craw- 
ford County  subject  to  taxation  by  the  City  of 
Van  Buren  ? 

Municipal  corporations  can  levy  no  taxes, 
general  or  special,  unless  the  power  to  do  so  be 
plainly  and  unmistakably  conferred.  The 
power  must  be  given  either  in  express  words 
or  by  necessarv  or  unmistakable  implication. 
It  cannot  be  deduced  by  doubtful  inferences 
from  other  powers,  or  from  any  consideratioD 
of  convenience  or  advantage.  Vance  v.  Little 
Roek,  80  Ark.  489;  2  Dillon.  Mun.  Corp.  4th 
ed.  §§  763,  764,  786;  1  Dillon,  Mun.  Corp. 
^§  89,  90. 

The  statutes  of  this  State  limit  the  right  of 
a  municipal  corporation  to  levy  taxes  to  the 
real  and  personal  property  within  the  limits  of 
such  corporation.  Mansf.  Dig.  g  896.  Was 
one  half  of  the  bridge  in  question  in  the  corpor- 
ate limits  of  the  City  of  Van  Baren  ? 

Van  Buren  is  an  incorporated  town  or  citv  in 
Crawford  County,  in  this  State.  The  boundary 
line  of  Crawford  County  between  it  and  the 
County  of  Sebastian  is  the  middle  of  the  main 
channel  of  the  Arkansas  River.  The  river  is 
navigable  as  far  up  as  Van  Buren,  and  beyond. 
The  town  is  situate  on  the  east  bank  of  the 
river,  on  the  north  fractional  half  of  section  26, 
in  township  9  north  and  in  range  82  west. 
This  tract  of  land  originally  belonged  to 
Thompson  and  Drennen.  They  laid  off  the 
town  on  it,  caused  a  map  of  the  town,  so  laid  off, 
to  be  made  and  filed  in  the  oflSce  of  the  county 
clerk  of  Crawford  County  in  1842.  The  town 
so  laid  off  extended  to  the  river.  Alone  the 
bank  of  the  river,  the  whole  length  of  the 
town,  is  a  strip  of  land  marked  on  the  map 
"reserved,"  which  was  not  divided  into  lots 
and  blocks  but  nevertheless  forms  a  part  of  the 
town.  This  reserve  does  not  belong  to  the 
town,  but  by  an  agreement  with  Thompson 
and  Drennen,  the  town  has  been  permitted  to 
erect  a  wharf  on  it,  and  to  collect  wharfage 
from  steamboats  lying  at  such  wharf. 

The  town  was  incorporated  by  Acts  of  the 
General  Assembly  in  1842  and  1845.  The  last 
Act  declared  its  corporate  limits  to  be  the  same 
metes  and  bounds  as  are  designated  on  the  plat 
of  the  town  on  record  at  the  time  it  was  en> 
acted.  Acts  of  1842,  pp.  172,  178;  Acta  of 
1842-45,  p.  186.  The  evidence  clearly  proves 
that  the  plat  referred  to  in  the  last  Act  was  the 
map  filea  by  Drennen  and  Thompson  in  1842. 
The  Acts  01  the  Oeneral  Assembly  of  April  9, 
1869,  and  of  March  9,  1875,  regulating  the  in- 
corporation,  organization  and  government  of 
municipal  corporations,  made  no  change  in  the 
territorial  limits  of  towns  and  cities  incorpor- 
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ited  at  the  time  of  their  enactment,  but  left 
;beiD  as  tbev  were.  Qantt,  Dig.  gg  8201,  8202: 
ttansf.  Dig.  §§  739,  730. 

The  bridge  of  the  Fort -Smith  &  Van  Buren 
Wdge  Company  was  erected  across  the  river; 
nd  ODe  half  of  it  is  in  Crawford  and  the  other 
lalf  is  iD  Sebastian  County.  A  part  of  it  ez- 
mds  over  a  portion  of  the  strip  of  land  marked 
n  the  map  "reserved"  and  onto  the  block 
esigoated  oo  the  map  as  block  81. 
In  order  to  determine  how  much  of  thebrid^ 
Id  Van  Buren,  it  is  necessary  to  ascertain  its 
)rporate  limits  on  the  Arkansas  River.  Is  it 
Igb  water  mark  on  the  ban^  of  the  river  in 
rawford  Count?,  or  is  it  low-water  mark  on 
id  bank,  or  is  it  the  middle  or  thread  of  the 
ream? 

As  a  rule  the  same  construction  that  is  given 
grants  of  land  is  given  to  statutes  which 
escribe  the  boundaries  of  incorporate  terri- 
ies.  Cold  Springs  Iron  Works  v.  Tolland,  9 
!8b.  492:  1  Dillon,  Mun.  Corp.  4th  ed.  §  182, 
te  1,  and  cases  cited.  Following  this  rule, 
jrts  have  differed  as  to  the  location  of  the 
mdaries  of  such  territories  on  rivers  as  thev 
re  as  to  like  boundaries  of  grants  of  land, 
those  States  where  grants  of  land,  bounded 
fresh-water  rivers,  carry  the  title  of  the 
D tee  to  the  soil  to  the  middle  of  the  stream, 
rts  hold  that  like  boundaries  of  incorporated 
ns  and  cities  extend  to  the  centre  of  the 
•r;  while  in  other  States,  where  grants  of 
1  bounded  on  navi«ible  rivers,  wherein  the 
does  not  ebb  and  £)w,  carry  the  title  of  the 
itee  to  low- water  mark,  courts  hold  that  the 
ndaries  of  municipal  corporations  oA  such 
rs  extend  to  low-water  mark  and  no  further. 
I  Cold  Springs  Iron  Works  v.  Tolland, 
a,  the  court,  following  the  rule  stated,  and 
3g  that  a  grant  of  land,  Dounded  on  a  stream 
navigable,  carries  the  exclusive  right  and 
of  the  grantee  to  the  centre  of  the  stream, 
»  the  terms  of  the  grant  elearly  denote  the 
ition  to  stop  at  the  edge  or  margin,  and 
this  is  so  although  the  monuments  are  de- 
ed as  standing  on  the  margin  or  bank  of 
tream,  held  that  a  statute  which  made  the 
bank  of  Farmington  River,  a  stream  not 
rable,  a  boundary  or  territory  incorporated 
»  Town  of  Tolland  constituted  the  centre 
;  stream,  and  not  the  edge  or  margin,  the 
boundary  line. 

Douncing  the  same  doctrine  and  following 
ame  rule,  the  court  in  State  v.  Canter- 
2S  N.  H.  195,  held  that  towns  bounded 
on  the  Connecticut  or  Merrimac  Rivers, 
lines  up  or  down  the  rivers,  extend  to  the 
of  the  rivers.  In  the  course  of  its  opin- 
16  court  remarked:  ''We  think  there  is 
force  in  the  suggestion  of  the  counsel  for 
ate,  that  the  grants  of  towns  to  the  pro- 
's, which  are  merely  grants  of  land, 
,  of  course,  follow  the  ordinary  rules  of 
jction ;  aud  it  could  hardly  be  reasonable 
\y  a  different  rule,  when  the  same  land 
rporated  into  a  town  by  a  description  en- 
dent  ical. 

Tfies  V.  Saulard,  65  U.  S.  24  How.  41,  16 
104,  the  ri^bt  to  the  land  in  controversy 
ed  on  the  location  of  the  eastern  bound- 
St.  Louis.  It  appeared  that  the  Town 
AyvdB  was  incorporated  in  1809,  and  that 
lern  line  as  then  incorporated  was  de- 
.  A. 


scribed  as  follows:  "thence,"  meaning  from 
Sugar  Loaf,  "due east  to  the  Mississippi;  from 
thence  by  the  Missi^isippi  to  the  place  first 
mentioned."  The  question  was,  whether  the 
eastern  line  of  the  corporation,  as  thus  de- 
scribed, extended  to  the  middle  thread  of  the 
Mississippi  River,  or  was  it  limited  to  the  bank 
of  the  channel.  Holding  that  grants  of  land 
bounded  by  fresh- water  rivers  confer  the  pro- 
prietorship on  the  grantee  to  the  centre  of  the 
stream,  notwithstanding  the  rivers  are  in  fact 
navigable,  the  court  held  that  the  eastern  line 
of  the  city  was  the  middle  thread  of  the  Mis- 
sissippi River.    State  v.  Columbia,  27  S.  C.  187. 

In  Pennsylvania  it  is  well  settled  "  that  when 
a  navigable  river,  which  is  held  to  be  a  public 
highway  under  the  common  law  of  this  State, 
is  made  the  boundary  of  a  grant  by  the  Com- 
monwealth, the  title  passes  to  low- water  mark, 
but  no  further;  and  that  it  is  to  small  streams 
not  navigable  that  the  principle  vMue  adfilum 
aqua  applies."  When  the  City  of  Wilkesbarre 
was  incorporated,  the  Susquehanna  River,  a 
navigable  stream,  was  made  its  boundary  on 
the  northwest.  In  Oilchrisfs  Amp,,  109  Pa.  600, 
it  appears  that  the  City  of  Wilkesbarre  at- 
tempted to  collect  taxes  on  a  body  of  coal  land 
lying  beneath  the  Susquehanna  River.  It  was 
contended  on  the  part  of  the  citv  that  its  cor- 
porate limits  extended  to  the  middle  or  thread 
of  the  river.  But  the  court,  following  the  rule 
as  well  settled  in  that  State,  as  to  grants  of  land, 
held  that  they  did  not  extend  beyond  low- water 
mark,  and  that  the  city  had  no  ri^ht  to  impose 
taxes  on  the  coal  land  lying  outside  of  its  ter- 
ritorial limits.    Johns  v.  Damdson,  16  Pa.  512. 

This  court  has  never  determined  the  river 
boundary  of  an  incocporated  town  or  city.  But 
in  St.  Louis,  I  M,  i  S.  R.  Co.  v.  Ramsey,  68 
Ark.  314,  8  L.  R.  A.  659,  it  held  that  "the 
owner  of  land  on  the  margin  of  a  navigable 
stream  in  this  State,  holding  under  a  grant  from 
the  United  States  government,  does  not  take  ad 
fnedium  fllvm  aqua:,  but  to  high- water  mark." 
We  see  no  good  reason  why  the  same  rule 
should  not  govern  in  determining  the  boun- 
daries of  incorporated  territories.  The  incor- 
poration of  territory,  which  has  been  conveyed 
to  an  individual,  cannot  change  its  boundary 
lines  when  the  description  of  the  same  in  the 
Act  of  Incorporation  and  the  conveyance  are 
identical.  Upon  principle  and  authority  the 
same  description  defines  the  boundaries  alike  in 
both  cases. 

The  rule  applies  in  this  case.  The  land  on 
which  Van  Buren  stands  was  originally  held  by 
Drennen  and  Thompson  under  a  mnt  from  the 
United  States.  They  laid  it  oflP  into  town  lots 
and  blocks,  streets  and  alleys,  to  the  Arkansas 
River,  and  made  a  map  of  it  as  laid  off,  and 
filed  it  in  the  clerk's  office.  Before  it  was  in- 
corporated the  high- water  mark  of  the  river  in 
Crawford  County  was  the  boundary  line  of  the 
town  on  the  side  next  to  the  river.  In  1845  the 
Legislature  incorporated  to  the  town  the  second 
time,  and  declared  its  corporate  limits  to  be 
"the  same  metes  and  bounds  as  designated  "  on 
said  map.  The  high- water  mark  was  thereby 
made  and  is  still  retained,  and  has  remamed  a 
boundary  line  of  the  Incorporated  territory. 

So  much  of  the  bridge,  therefore,  as  extends 
over  the  high- water  mark  in  Crawford  County 
is  within  the  corporate  limits  of  Van  Bureu. 
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This  part,  with  the  approaches  thereto,  should 
have  beeo  separately  assessed,  as  a  part  of  the 
entire  bridge,  by  the  assessor  of  Crawford 
County  for  taxation  by  the  city  for  the  years 
1886, 18»7and  1888.  The  taxation  of  more  than 
that  for  the  municipal  purposes  of  the  City  of 
Van  Buren  for  the  years  mentioned  was  illegal. 
The  city  had  no  power  to  impose  taxes  on  that 
part  of  the  bridge  which  lay  outside  of  its  ter- 
ritorial limits. 

The  decree  of  the  court  below  is  therefore 
reversed,  and  this  cause  is  remanded  with  in- 
structions to  the  court  to  ascertain  the  value  of 
so  much  of  the  bridge  as  is  within  the  corporate 
limits  of  the  City  of  Van  Buren,  at  the  time  it 
was  subject  to  be  valued  by  the  assessor  for 
taxation  for  the  years  1886.  1887  and  1888,  and 
the  amount  of  taxes  that  would  have  been  due 
the  city  had  it  been  assessed  at  such  valuation 
at  said'times  and  the  taxes  levied  by  the  city  for 
the  years  named  had  been  assessed  against  such 
portion  according  to  such  valuation  within  the 
times  prescribed  by  law,  and  to  deduct  there- 
from tne  taxes  paid,  the  city  on  the  part  of  the 
valuation  of  the  bridge  apportioned  to  the  city 
by  the  state  board  of  railroad  commissioners, 


and  upon  the  payment  by  the  Bridge  Company 
of  the  balance  remaining  unpaid  and  of  all  the 
costs  in  this  action,  within  a  reasonable  time  to 
be  fixed  by  the  court,  to  perpetually  enjoin  and 
restrain  the  collection  of  the  municipal  taxes 
that  were  assessed  against  the  one  half  of  the 
bridge  on  the  assessment  and  valuation  made 
by  the  assessor  of  Crawford  County  as  before 
stated;  and,  in  the  event  the  amount  ascertained 
to  be  due  the  city  and  said  costs  are  not  paid 
within  such  reasonable  time,  to  dismiss  the 
complaint  of  appellants;  and,  in  the  meantime 
and  until  such  reasonable  time  shall  expire,  to 
make  an  order  temporarily  restraining  the  col- 
lection  of  the  municipal  taxes  that  have  been 
assessed  against  the  one  half  of  the  bridge  aa 
before  stated;  and  that,  in  the  event  the  court* 
shall  not  be  in  session  in  time  to  restrain  the 
collection,  the  judge  thereof  make  an  order  that 
the  temporary  restraining  order  may  be  issued 
by  the  clerk  upon  the  terms  the  Statute  au- 
thorizes the  issue  of  such  orders. 

The  judgment  mil  be  entered  here  in  fator  of 
appellee  against  appellants  for  the  costs  of  this 
aj^peai. 
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Certlflcation  of  a  check  by  a  bank  on  the 
drawee^s  application  releases  the  drawer. 

(May  18, 1801.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Superior  Court  for 
Cook  County  in  favor  of  defendants  in  an  ac- 
tion brought  to  enforce  the  drawers'  alleged 
liability  on  a  dishonored  certified  check.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 


Messrs,  Hamline*  Scott  A  Iiord,  for  ap- 
pellant: 

The  precise  question  presented  io  this  ease 
has  never  been  passed  on  by  our  supreme  court, 
but  as  early  as  1800,  our  supreme  court  turned 
its  back  on  the  theories  entertained  by  the 
courts  of  New  York  on  the  subiect  of  checks, 
and  took  advanced  ground,  holding  that  the 
check  of  a  depositor  upon  his  banker,  delivered 
to  another  for  value,  transfers  to  that  other  the 
title  to  so  much  of  the  deposit  as  the  check 
calls  for,  which  may  again  be  transferred  to 
another  by  delivery,  and  when  presented  to 
the  banker  he  becomes  the  holder  of  the  mone^ 
to  the  use  of  the  owner  of  the  check,  and  is 
bound  to  account  to  him  for  that  amount;  pro- 
vided the  party  drawing  the  check  has  funds 
to  that  amount  on  deposit  subject  to  his  check 
I  at  the  time  it  is  presented. 


NOTB.— Banlrin<7;  effect  of  certifUiabkm  of  ehMhs. 

The  moment  the  check  is  oerttfled  the  funds 
cease  to  be  under  tbe  control  of  the  original  depos- 
itor and  pass  under  the  control  of  the  person  who 
procures  the  certlflcation  of  the  check  drawn  in  his 
favor.  First  Nat.  Bank  of  Jersey  City  v.  Leach,  62 
N.  Y.  8G0:  Thomson  v.  Bank  of  British  North 
America.  82  N.  Y.  1:  Girard  Bank  v.  Bank  of  Penn. 
Twp.  80  Pa.  98. 

The  problbltiOQ  In  the  Revised  Statutes  of  the 
United  States,  1 8906.  aflrainst  certifying  any  check 
drawn  upon  a  national  banking  association,  unless 
there  is  a  sufficient  deposit  at  the  time  to  meet  the 
check,  does  not  affect  the  validity  of  the  contract 
as  between  the  parties.  Thompson  v.  St.  Nicholas 
Nat.  Bank,  113  N.  Y.  826,  47  Hun,  621.  Bee  National 
Bank  of  Xenia  v.  Stewart,  lOT  U.  S.  670. 27  L.  ed.  S02: 
Union  Nat.  Bank  of  St.  Louis  v.  Matthews,  9H  U. 
S.  eei,  26  L.  ed.  188;  National  Bank  of  Genesee  v. 
Whitney,  106  U.  8.  99,  86  L.«d.  448. 
_  The  certifying  bank  becomes  bound  for  its  pay- 
■    R.  A. 


ment,  and  cannot  defeat  tbe  riffht  of  the  holder 
upon  the  grround  that  the  drawer  has  no  funds  on 
deposit.  Bom  v.  Indianapolis  First  Nat.  Bank,  7 
L.  B.  A.  448,  and  note^  128  Ind.  78. 

The  payee  of  a  check  who  receives  it  from  the 
drawer  in  the  same  place  where  the  bank  on  which 
It  is  drawn  is  located  releases  the  latter,  where  be 
presents  It  aud  has  It  certified  on  the  day  on  which 
he  receives  it.  Contiaentol  Nat.  Bank  v.  Com- 
hauser  (IlL  App.)  4  Bkg.  L.  J.  116. 

One-  who  accepts  a  certified  check  in  the  usual 
course  of  business  does  not  assume  the  risk  of  In- 
solvency of  the  bank  upon  which  it  is  drawn,  but 
in  case  it  proves  insolvent  he  may  look  to  the 
drawer  for  payment.  Bom  v.  Indianapolis  Ffrst 
Nat.  Bank,  supra. 

The  acceptance  by  a  creditor  of  a  oertffled  check 
does  not  ipso  facto  constitute  payment,  IMd,; 
Merchants  Nat.  Bank  of  Boston  v.  State  Nat.  Bank, 
77 U.S.  10  Wail. 648, 19 L.ed.  1019.  See  also  note  to 
National  Bank  of  Gommeroe  v.  Chioago,  B.  *  N. 
R.  Go.  (Minn.)  9  L.  B.  A.  268. 
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Munn  V.  Burch,  25  HI.  85;  Fourth  Nat,  Bank 
7.  rity  Nat.  Bank,  68  111.  402. 

Holders  of  such  checks  may  bring  action 
ipoD  them  in  their  own  name. 

ChieaQo  M,  4b  F,  Jn$.  Co,  v.  Stanford,  28  IlL 
.68. 

After  the  check  has  passed  to  the  hands  of  a 
K)na  fide  bolder,  it  is  not  in  the  power  of  the 
Irawer  to  countermand  the  order  of  pijment. 

Union  Nat,  Bank  v.  Oceana  County  Bank, 
0  111.  212. 

The  check  operates  to  transfer  the  sum  there- 
Q  named  to  the  payee,  provided  the  depositor 
as  on  deposit  a  sufficient  sum  to  pay  the 
heck  at  the  time  it  is  presented  for  payment. 
Merchants  Nat.  Bank  V,  Ritzinger,  20111.  App. 
9;  National  Bank  of  America  v.  Indiana  B^. 
h,  1  West.  Rep.  854,  114  111.  492;  Woodimm 
.  Woodburn,  3  West.  Rep.  85,  115  111.  480. 
The  debt  is  only  paid  when  the  money  is  re- 
vived from  the  txuik  on  which  the  chedk  is 
rawn  or  the  maker  is  released  by  the  laches 
f  the  payee.  In  Illinois  laches  is  not  imputed 
Qless  there  has  been  unreasonable  delay  in 
rcscntiog  the  check  for  payment  and  giving 
3tice  to  drawer  of  its  nonpayment. 
Stevene  v.  Park,  78  111.  888;  WilUtU  v. 
aine.  48  111.  488. 

Unreasonable  delay  is  interpreted  by  our 
)urt8  to  mean  that  the  check  must  not  be 
esented  for  payment  at  the  bank  on  which 
e  same  is  drawn  later  than  during  business 
)nrs  of  the  next  day  after  the  receipt  of  the 
me,  providing  the  bank  is  located  in  the  same 
wn  in  which  the  check  is  delivered. 
Strong  v.  King,  85  III.  9;  Bickfordv.  First 
at.  Bank,  42  111.  238. 

[n  view  of  these  rulings  as  to  the  effect  of  the 
ving  of  a  plain  check,  there  can  be  no  differ- 
ce  between  a  certified  and  an  uncertified 
eck  as  regards  the  liability  of  the  drawer. 
Bickford  v.  First  Nat.  Bank,  supra. 
The  check,  though  certified  and  used  as 
mey,  still  retains  all  the  characteristics  of  an 
[and  bill  of  exchange;  being  such,  the  draw- 
is  liable  for  the  amount  after  notice  of  pre- 
station, and  protest  for  nonpayment 
Rounds  V.   Smith,  42  III.   245;  Brown    v. 
ckie,  48  111.  497. 

Messrs,  Runyan  ft  Runjran,  for  appel- 
s: 

[f  the  holder  of  the  check  presents  it,  and 
Qsents  to  accept  certification  by  the  Bank, 


then  the  holder  is  clearly  absolved  from  fur- 
ther liability. 

Morse,  Banks  and  Banking,  2d  ed.  p.  811; 
BoUes.  Banks  and  Banking,  p.  289,  ^  286  a; 
Dan.  Neg.  Inst.  §  1601;  Born  v.  Indianapolis 
First  Nat,  Bank,  7  L.  R.  A.  442,  128  Ind.  78; 
First  Nat,  Bank  of  Jersey  City  v.  Lettch,  52  N. 
Y.  850;  Thomson  v.  Bank  of  British  North 
America,  82  N.  Y.  6;  French  v.  Irwin,  4  Baxt. 
401. 

Bailejr*  J,,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  in  assumpsit,  brought  by  the 
Metropolitan  National  Bank  of  Chicago  aniinst 
Noble  Jones,  Edward  8.  Jones  and  Walter 
Metcalf,  copartners  doing  business  under  the 
firm  name  of  Noble  Jones,  to  recover  the 
amount  of  a  bank  check  for  $1,540,  drawn  by 
the  defendants  on  the  Traders'  Bank  of  Chica- 
go, payable  to  the  order  of  the  plaintiff.  The 
defendants  pleaded  non-assumpsit,  and  on  trial 
before  the  court,  a  jury  being  waived,  the  is- 
sues were  found  for  the  defendants,  and  the 
court,  after  denying  the  plaintiff's  motion  for 
a  new  trial,  gave  Judgment  in  favor  of  the  de- 
fendants for  costs. 

The  facts  appear  by  stipulation,  and  are,  in 
substance,  as  follows:  On  the  Ist  day  of  Oc- 
tober, 1888,  after  the  commencement  of  bank- 
ing hours  in  the  morning  of  that  day,  the  de- 
fendants, being  indebted  to  the  plaintiff  in  the 
sum  of  $1,540,  gave  to  the  plaintiff  their  check 
on  the  Traders'  Bank  of  Chicago,  as  follows: 

"£dw.  S.Jones,  $1,540.00.  Walter  Metcalf . 
* 'Noble  Jones. 
"Chicago,  Cook  Co.,  III.,  Oct.  1,  1888. 

"Pay  to  the  order  of  Metrop.  Nat'l  Bank  fif- 
teen hundred  and  forty  dollars. 
"To  Traders' Bank, ) 

"Chicago,  Dl.       [ 
"No.  18,128.  )  Noble  Jones." 

On  the  same  day,  and  during  banking  hours, 
the  plaintiff  sent  said  check  by  one  of  its  col- 
lectors to  the  Traders'  Bank,  and  asked  said 
bank  to  certify  it,  which  was  done  by  writing 
across  the  face  of  it  as  follows: 

"Certified.  10,  1,  1888.  Traders'  Bank  of 
Chicago.    Charles  G.  Pox." 

The  next  morning,  during  banking  hours, 
but  before  clearing-bouse  hours,  the  plaintiff 
sent  said  check  by  its  collector  to  the  Traders' 


Must  be  mdoned  by  payee. 
L  bank  which  certifies  a  check  thereby  contracts 
,t  it  will  retain  and  apply  the  money  in  payment 
he  check  is  Indorsed  by  the  payee,  but  It  is  not 
)le  to  one  taking  It  without  such  Indorsement, 
rn  tf  he  Is  a  bona  fide  holder  for  value.  Goshen 
t.  Bank  v.  Binffham.  7  L.  B.  A.  605, 118  N.  T.  810; 
ich'  V.  First  Nat.  Bank  of  Jersey  City,  9  Cent 
}.  564, 107  N.Y.  188. 

[noe  a  bank  induced  by  fraud  to  certify  a  check 
ot  liable  to  one  who  purchased  tbe  check  without 
OTsement,  it  cannot  maintain  an  action  against 
purchaser  to  recover  possession  of  the  check, 
iben  Nat.  Bank  t.  Bingham,  supra, 
he  purchaser  of  a  certified  check  payable  to  or- 
,  who  obtains  title  without  indorsement  by  the 
ee,  holds  it  subject  to  all  equities  and  defenses 
ween  the  original  parties,  eren  though  he  has 
1  full  consideration  therefor.  Ibid.,  citing 
TOP  ▼.  Fisher,  80  L.  J.  C.  P.  N.  8.  888;  Whistler 
L.R  A. 


V,  Foster,  U  C.  B.  N.  8.  »4A;  Savage  v.  King,  17  Me. 
801;  Clark  v.  GalUson,  7  111.  App.  fXS;  Haskell  v. 
Mitchell,  68  Me.  468:  Clark  v.  Whltaker.  80  N.  H.  474; 
Oalder  v.  Bllllngton,  16  Me.  888;  lAncaster  Nat. 
Bank  v.  Taylor,  100  Mass.  18;  Gilbert  v.  Sharp.  2 
Lans.  412;  Hedges  v.  Sealy,  0  Barb.  214;  Franklin 
Bank  v.  Raymond,  8  Wend.  60;  Aaynor  v.  Hoag- 
land,  7  Jones  A  S.  11;  Muller  v.  Pondlr,  66  N.  Y.  888; 
Freund  v.  Importers  A  T.  Nat.  Bank.  76  N.  Y.  382; 
Central  Trust  Co.  of  New  York  v.  First  Nat.  Bank 
of  Wyandotte,  101  U.  8. 68,  26  L.  ed.  876;  Osgood 
V.  Artt,  17  Fed.  Bep.  676. 

The  maker  or  acceptor  of  a  negotiable  Instrument 
is  not  estopped  from  contesting  Its  validity,  be- 
cause of  representations  contained  In  the  instru- 
ment itself.  Clark  v.  Sisson,  23  N.  Y.  812;  Bush  v. 
Lathrop,  22  N.  Y.  686;  Moore  v.  Metropolitan  Nat. 
Bank,  66  N.  Y.  41;  Fairbanks  v.  Sargent,  6  Cent. 
Rep.  010.  104  N.  Y.  106;  Mechanics  Bank  v.  New 
York  A  N.  H.  B.  Co.  13  N.  Y.  688. 
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Bank,  and  presented  it  for  and  demanded  pay- 
ment, which  was  refused.  Thereupon,  on  the 
same  day,  and  during  banking  hours,  the  plain- 
tiff protested  said  check  for  nonpayment,  and 
sent  notice  of  dishonor  to  the  defendants.  On 
the  morning  said  check  was  presented  for  pay- 
ment, and  before  it  was  presented,  and  before 
clearing-house  hours,  the  Traders'  Bank  be- 
came insolvent,  and  suspended  payment,  and 
its  assets  were  subsequently  placed  in  the 
hands  of  a  receiver,  who  has  since  had  posses- 
sion thereof.  Said  receiver  has  paid  the  cred- 
itors of  said  bank  dividends  at  different  times, 
those  paid  to  the  plaintiff  amounting  to  $608, 
leaving  a  balance,  principal  and  interest,  due 
on  said  check  at  the  time  of  the  trial  of  $961. 70. 
At  the  time  said  check  was  drawn,  at  the  time 
it  was  certified  and  at  the  time  payment  was 
demanded  the  defendants  had  sufficient  funds 
in  the  Traders*  Bank  to  their  credit  to  pay  the 
check,  and,  if  payment  had  been  demanded  in- 
stead of  certification,  said  bank  would  have 
paid  it.  Upon  these  facts  the  counsel  for  the 
plaintiff  submitted  to  the  court  the  following 
proposition,  to  be  held  as  the  law  in  the  de- 
cision of  the  case,  which  was  refused:  "The 
court  holds,  as  a  proposition  of  law,  that  when 
the  holder  of  a  check  drawn  uoon  a  bank,  sit- 
uated in  the  same  city  as  the  holder,  on  the  day 
of  its  issue  takes  said  check  to  said  bank  and 
asks  said  bank  to  certify  said  check,  which 
said  bank  certifies  by  marking  'Certified'  on 
the  face  thereof,  and  the  day  following,  during 
bank  hours,  presents  said  check  to  said  bank 
for  payment,  and  the  bank  refuses  payment 
thereof,  having  become  insolvent  and  passed 
into  the  hands  of  a  receiver  before  banking 
hours  of  said  day,  and  the  holder  of  said  check 
at  once,  and  during  banking  hours  of  said  day, 
gives  notice  of  such  dishonor  to  the  drawer  of 
said  check,  said  certification  does  not  release 
the  drawer  of  said  check,  although  at  the  time 
of  the  making  and  certification  of  said  check 
the  drawer  had  sufficient  funds  to  his  credit  in 
said  bank  to  pay  the  same,  and,  if  payment 
had  been  demanded  bv  the  holder  instead  of 
certification,  such  bauK  could  not  have  refused 
to  pay  the  same." 

The  only  €[ue8tion  presented  by  this  appeal 
is  the  one  raised  by  the  foregoing  proposition, 
viz. ,  whether  the  plaintiff,  by  obtaining  certi- 
fication of  said  check,  releaused  the  drawers. 
A  check  being  payable  immediatelv  and  on 
demand,  the  holder  can  onlv  present  It  for  pay- 
ment and  the  bank  can  fulnll  its  duty  to  its  de- 
positor only  by  paying  the  amount  demanded, 
in  other  words,  the  holder  has  no  right  to  de- 
mand from  the  bank  anything  but  payment  of 
the  check,  and  the  iMink  has  no  ris^ht,  as 
against  the  drawer,  to  do  anything  else  but 
pay  it.  It  follows  that  there  is  no  such  thing 
as  * 'acceptance"  of  checks,  in  the  ordinary 
sense  of  the  term,  for  "acceptance"  ordinarily 
implies  that  the  drawer  requests  the  drawee  to 
pay  the  amount  at  a  future  day,  and  the  draw- 
ee "accepts"  to  do  so,  thereby  becoming  the 
principal  debtor,  and  the  drawer  becoming  his 
surety.  Dan.  Neg.  Inst.  §  1601.  If,  then, 
the  nolder,  on  making  presentment  of  the 
check,  instead  of  demanding  and  receiving  pay- 
ment, has  the  check  certified  and  retains  it  in 
his  possession,  he  enters  into  a  new  and  ex- 
press contract  with  the  bank  not  within  the 
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scope  of  the  legal  relations  of  the  parties,  nor 
within  the  presumed  intention  of  the  drawer. 
By  certification,  the  bank  enters  into  an  abso- 
lute undertaking  to  pay  the  check  when  pre- 
sented at  any  time  within  the  period  pre- 
scribed by  the  Statute  of  Limitations.  The 
transaction,  as  between  the  holder  and  the 
bank,  is  substantially  the  same,  in  legal  effect, 
as  though  the  holder  had  received  payment, 
and  had  deposited  the  money  with  the  bank, 
and  received  a  certificate  oi  deposit  therefor. 
The  liability  of  the  bank,  after  certification,  is 
independent  of  the  question  of  its  possession  of 
the  requisite  amount  of  funds  of  the  drawer;  it 
being,  by  the  act  of  certification,  estopped  to 
deny  the  possession  of  sufficient  funds.  An- 
other result  of  the  transaction  is  that  the  bank 
thereby  becomes  entitled  to,  and  if  its  business 
is  properly  conducted  actually  does,  charge  the 
amount  of  the  check  to  the  account  of  the 
drawer  at  the  time  of  the  certification;  thus  in 
reality  appropriating  to  the  payment  of  the 
check  the  necessanr  amount  of  the  money  on 
deposit  to  the  credit  of  the  drawer,  precisely 
the  same  as  though  the  check  were  paid.  As 
between  the  bank  and  drawer,  certification  has 
the  same  effect  as  payment,  the  funds  repre- 
senting the  amount  of  the  check  being  just  as 
effectuaUy  withdrawn  from  the  control  of  the 
drawer,  and  the  indebtedness  from  the  bank 
to  the  depositor  created  by  the  deposit  being 
just  as  effectually  satisfied  to  that  amount  in 
one  case  as  in  the  other.  The  question  wheth- 
er this  change  in  the  rights  and  relations  of  the 
parties  should  be  held  to  discharge  the  drawer 
from  further  liability  on  the  check  has  not,  so 
far  as  we  are  aware,  ever  been  before  this  court 
for  decision,  but  the  great  weight  of  authority, 
as  found  in  the  decisions  of  courts  of  other  ju- 
risdictions and  in  the  treatises  of  law- writers  of 
the  greatest  learning  and  ability,  is  in  favor  of 
the  conclusion  that  the  drawer  is  discharged. 
Mr.  Daniel,  in  the  section  of  bis  treatise  above 
cited,  lays  it  down  as  the  rule  that  the  bank, 
by  certifying  the  check,  becomes  the  principal 
and  only  debtor;  that  the  holder,  by  taking  a 
certificate  of  the  check  from  the  bank,  inst^ 
of  requiring  payment,  discharges  the  drawer; 
and  that  the  check  then  circulates  as  the  repre- 
sentative of  so  much  cash  in  bank  payable  on 
demand  to  the  holder.  The  question  is  very 
elaborately  and  learnedly  discussed  in  1  Morse, 
Banks  and  Banking,  8ded.  §  414  et  mo.,  and 
the  same  conclusion  reached,  the  following  be- 
in^  a  portion  of  the  reasoning  there  adopted: 
"The  drawer  can  no  longer  sue,  though  the 
bank  should  finally  refuse  to  pay  the  check, 
for  he  has  originally  only  a  right  to  demand 
that  the  check  shall  be  duly  paid  on  present- 
ment, and  his  action  lies  for  the  damage  Te> 
suiting  to  him  or  to  his  credit  from  not  having 
his  debt  duly  discharged  in  the  manner  he  has 
led  his  creditor  to  supp<.«e  would  be  suffldent. 
But  if  the  holder  waives  his  right  to  immediate 
payment,  by  expressly  asking  for  or  even  by 
accepting  the  offer  of  a  certification  by  the 
bank,  it  follows  that,  since  his  act  acquits  the 
debt  due  him  from  the  drawer,  the  drawer  can 
thereafter  have  no  cause  or  basis  whatsoever  on 
which  to  sue.  The  matter  is  voluntarily  taken 
out  of  his  hands  by  the  other  parties,  who 
make  their  arrangements  to  suit  their  own  con- 
venience.   Even  if  the  drawer  has  suggested  or 
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requested  the  arrangemeDt,  the  assent  of  the 
payee  and  holder  must  be  regarded  as  at  his 
sole  risk.  He  is  not  obliged  to  take  the  bank's 
promise  in  place  of  the  drawer's  indebtedness. 
The  promise  of  the  bank  on  the  drawer's  ac- 
count, accepted  as  satisfactory  by  the  creditor, 
discharges  the  debtor,  and  at  the  same  time 
deprives  him  of  all  further  concern  or  possible 
riffht  of  action  in  the  premises."  See  also 
Tiedeman,  Com.  Paper,  §  486.  This  Ques- 
tion was  before  the  Court  of  Appeals  of  T^ew 
York  in  FHrst  Nat,  Bank  of  Jersey  City  ▼. 
Leach,  52  K  Y.  350,  and  it  was  there  held  that, 
where  a  holder  of  a  check  presents  it  and 
procures  it  to  be  certified  by  the  bank  instead 
of  being  paid,  such  certification  is,  as  between 
the  holder  and  the  drawer,  a  payment,  and 
discharges  the  drawer  from  liability.  In  dis- 
cussing the  grounds  upon  which  its  decis- 
ion is  based,  the  court  says:  "When  the 
drawee  accepts,  it  is  an  appropriation  of  the 
funds,  pro  tanto,  to  the  service  and  use  of  the 
payee  or  other  person  holding  the  bill,  so  that 
the  amount  ceases  henceforth  to  be  the  money 
of  the  drawer,  and  becomes  that  of  tJie  payee 
or  other  holder  in  the  hands  of  the  acceptor. 
It  is  entirely  clear  that  the  acceptance  of  a 
time  draft,  before  due,  does  not  operate  as  a 
payment  as  respects  the  drawer.  Its  only  effect 
18  to  make  the  acceptor  the  primary  party  to 
pay  the  draft.  But  the  parties  to  a  certified 
check,  due  when  certified,  occupy  a  different 
position.  There  the  money  is  due  and  payable 
when  the  check  is  certified.  The  bwik  vir- 
tually says  that  the  check  is  good.  'We  have 
the  money  of  the  drawer  here  ready  to  pay  it. 
We  will  pay  it  now,  if  you  will  receive  it.* 
The  holder  says:  'No;  I  will  not  take  the 
money.  You  may  certify  the  check,  and  re- 
tain the  money  for  me  until  this  check  is  pre- 
sented.' The  law  will  not  permit  a  check 
when  due  to  be  thus  presented,  and  the  money 
to  be  left  with  the  bank  for  the  accommoda- 
tion of  the  holder,  without  discharging  the 
drawer.  The  money  being  due,  and  the  check 
presented,  it  is  his  own  fault  if  the  holder  de- 
clines to  receive  the  pay,  and  for  his  own  con- 
venience has  the  money  appropriated  to  that 
check,  subject  to  its  future  presentment  at  any 
time  within  the  Statute  of  Limitations."  See 
also  Essex  County  Nat.  Bank  v.  Bank  of  Mon- 
treal, 7  Biss.  198. 
It  seems  to  us  very  clear,  both  upon  princi- 


ple and  authority, that  the  plaintiff  in  this  case, 
Dv  obtaining  certification  of  their  check,  dis- 
charged the  defendants  from  all  liability  there- 
on as  drawers,  and  that  the  subsequent  pre- 
sentment of  the  check  for  payment,  though 
on  the  next  business  day  after  the  check  was 
issued,  did  not  revive  or  in  any  manner  affect 
the  defendants'  liability. 

But  it  is  said  that  a  different  rule  was  laid 
down  by  this  court  in  Biekford  v.  FCrst  Nat. 
Bank,  42  111.  288;  Bounds  v.  Smith,  Id.  246, 
and  Brown  v.  Ltekie,  48  111.  497.  It  will  be 
found,  on  examination,  that  in  each  of  those 
cases  certification  of  the  check  was  obtained 
by  the  drawer  before  delivery  to  the  payee, 
and  that  no  presentment  was  made  by  the 
holder  until  made  in  due  course  for  payment. 
It  is  easy  to  see  that  an  essentially  different 
rule  should  apply  in  a  case  of  that  kind.  The 
fact  that  the  ^drawer,  before  delivering  the 
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check,  gets  the  bank  to  certify  it,  in  no  way 
changes  its  essential  nature  as  a  check,  or  af- 
fects the  drawer's  liability  in  case,  on  due  pre- 
sentation for  payment,  the  paper  is  dishonored. 
The  reasoning  of  the  opinion  in  the  above- 
mentioned  cases  should  be  restricted  in  ^ts 
application  to  the  facts  appearing  in  those 
cases,  and  as  applied  to  those  facts,  it  is  doubt- 
less correct  ana  should  be  followed.  But  it 
cannot,  and,  as  we  may  assume,  was  not  in- 
tended to,  apply  to  cases  like  the  present, 
where  the  holder  has  himself  made  present- 
ment of  the  check,  and,  instead  of  receiving 
payment,  as  he  might  and  should  have  done, 
has  chosen  rather  to  accept,  in  lieu  of  pay- 
ment, an  express  executory  agreement  by 
the  Imnk  to  pay  the  check  to  the  holder  when 
presented  for  payment  at  any  time  thereafter. 
Much  effort  is  made  by  counsel  to  show 
that,  to  be  consistent  with  the  doctrine  estab- 
lished by  the  case  of  Munn  v.  Burch,  25  111. 
85,  and  in  the  numerous  cases  in  which  that 
decision  has  been  followed,  we  must  hold  that 
the  defendants  were  not  released  from  liability 
\yf  the  certification  of  the  check.  In  Munn  v. 
Burch  we  held,  contrary  to  the  rule  recognized 
in  many  of  the  States,  that  a  depositor,  by  de- 
livering to  another  his  check  on  his  banker  for 
value,  transfers  to  the  payee  of  the  check  and 
his  assigns  so  much  of  the  deposit  as  the  check 
calls  for,  and  that  on  presentation  of  the  check 
for  payment,  the  banker  becomes  liable  to  the 
holder  for  that  amount,  provided  the  drawer 
has  on  deposit  at  the  time  a  sufficient  sum  ap- 
plicable to  that  purpose  to  pay  the  check.  Ac- 
cordingly, if  the  banker  refuses  to  pay  the 
check  on  presentment,  he  becomes  liable  to  an 
action  by  the  holder  to  recover  its  amount.  It 
follows  that  the  giving  of  the  check  becomes^ 
at  least  after  presentment,  an  assignment  to 
the  holder  of  a  sufficient  amount  of  the  deposit 
to  pay  the  check,  and  therefore  a  definite  ap- 
propriation of  that  sum  to  its  payment  binding 
upon  all  the  parties  to  the  check.  The  argu- 
ment sought  to  be  made,  if  we  understand  it, 
is  that  the  certification  of  the  check  is  a  no 
more  effectual  appropriation  of  the  fund  on 
deposit  to  the  payment  of  the  check  than  was 
already  made  by  the  act  of  the  drawer  in  giv- 
ing the  check,  and  therefore  that  one  of  the 
chief  grounds  upon  which  the  rule  adopted  in 
other  States,  that  certification  releases  the 
drawer,  is  baised,  fails  or  is  inapplicable  here. 
If  the  mere  fact  of  such  appropriation,  how- 
ever made,  is  the  test  by  which  to  determine 
whether  the  drawer  has  been  released  or  not, 
there  may  be  force  in  the  argument.  We  do 
not  understand,  however,  that  such  is  the  case. 
Some  of  the  authorities,  it  is  true,  allude  to 
and  dwell  upon  that  circumstance  as  possess- 
ing very  considerable  significance,  but  we  do 
not  understand  that  any  of  them  make  it  the 
test  or  basis  of  the  rule.  The  rule  laid  down 
in  Munn  v.  Burch  is  based  upon  the  implied 
agreement  on  the  part  of  the  banker  to  pay  out 
^e  money  deposited  to  the  holders  of  the  de- 
positor's checks,  at  such  times  and  in  such 
sums  as  the  depositor  sees  fit,  by  his  checks, 
to  order,  and  such  agreement  is  held  to  be  so 
far  available  to  the  holder  of  the  depositor's 
check  as  to  enable  him,  after  the  check  has 
been  duly  presented  for  payment  and  payment 
refused,  to   bring  suit  against  the  banker  in 


496 


Illinois  SuPBEiqs  Coubt. 


Mat, 


/ 


bis  own  name,  and  recover  the  amount  of  the 
check.  The  banker,  as  the  result  of  his  im- 
plied agreement,  becomes  the  principal  debtor, 
but  the  drawer  is  still  liable,  at  least  as  surety, 
and  is  at  liberty  at  any  time,  by  paying  and 
taking  up  the  check,  to  reinvest  himself  with 
the  legal  title  to  the  money  on  deposit.  The 
appropriation  of  the  fund,  then,  so  far  as  any 
definite  appropriation  of  it  can,  under  the  cir- 
cumstances, be  said  to  be  made,  is  only  con- 
ditional, and  follows  in  strict  accordance  with 
the  terms  of  the  contract  between  the  parties, 
and  must  be  regarded  as  one  of  the  conse- 
quences contemplated  by  them  at  the  time  the 
check  was  drawn.  But  where  the  holder  of 
the  check,  on  presenting  it  to  the  banker,  in- 
stead of  demanding  and  reoeivini?  payment,  as 
the  parties  contemplated  and  as  is  his  legal 
duty,  requests  and  obtains  certification,  and 
retains  the  check  in  his  own  hands,  wholly 
different  riffhts  are  obtained,  and  consequently 
different  rules  of  law  are  applicable.  The  ap- 
propriation of  the  deposit  to  the  payment  of 
the  check  then  becomes  absolute,  and  the 
holder  enters  into  new  contractual  relations 
with  the  banker,  not  contemplated  or  author- 
ized by  the  drawer,  and  whicn  place  the  fund 
appropriated  wholly  beyond  his  control  and 
out  of  his  reach.  Even  viewing  the  drawer 
as  surety,  the  new  contract  between  the  cred- 
itor and  the  principal  debtor,  affecting  as  it 
does  the  character  of  the  debt  and  the  time 
and  manner  of  payment,  should  of  itself  be 
held,  upon  well-settled  principles  of  law,  to  be 
sufficient  to  discharge  nis  liability  as  surety. 
But,  whether  the  decision  of  the  case  should 
be  placed  upon  this  ground  or  not,  the  pre- 
sentment of  the  check  for  payment  and  itsdis-* 
honor  on  the  one  hand,  and  its  presentment 
and  certification  on  the  other,  involve  legal 
rights,  and  invoke  the  application  of  le^ 
rules,  so  essentially  different  that  the  doctrine 
of  the  case  of  Munn  v.  Bureh,  which  is  con- 
trolling where  payment  is  demanded  and  re- 
fused, can  have  no  relevancy  to  or  controlling 
effect,  even  by  analogy,  in  a  case  where  the 
holder  gets  the  check  certified.  We  are  of  the 
opinion  that  no  error  was  committed  in  refus- 
ing to  hold  the  proposition  submitted  by  the 
plaintiff  as  the  law  in  the  decision  of  the  case, 
and  that  the  appellate  court  properly  affirmed 
thejudgment. 

Thejvdoment  cf  the  Appdlate  Court  will  ac- 
cordingly he  affirmed. 


SLOAN.  AppU, 

V, 

WILLIAMS  et  al. 

(....UL....) 

1.  A  lawyer  eamiGC  make  a  ▼alid  ae- 
slj^iimeiit  of  a  contraet  glying*  him  an  op- 


tion to  imroliaBeoeitaln  lands  in  oonsideratloii  of 
the  use  of  his  professloDal  skill  In  removlDg 
clouds  on  the  title  unless  the  oontraot  has  been 
fully  performed  on  his  part. 

8.  A  widow  eaonot  be  eompelled  to  re- 
lease her  doirer  in  lands  sold  by  her  husband 
by  a  contract  which  she  did  not  siga. 

(B£ay  19, 1801.) 

APPEAL  by  complainant  from  a  decree  of 
the  Superior  Court  for  Cook  County  in 
favor  of  respondents  in  a  suit  brought  to  com- 
pel specific  performance  of  a  contract  to  oon- 
veyjand.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  H.  EL  Anderson  for  appellant. 
Mr.  Jokn  BI.  Hamilton  for  appellees. 

Masmdery  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  originally  filed  in  the  Superior 
Court  of  Cook  County  on  February  7,  1888, 
by  the  appellant  against  one  John  Williams, 
for  the  specific  pern>rmance  of  a  contract  for 
the  conveyance  of  land.  On  March  26,  1888, 
the  death  of  John  Williams  was  suggested,  and, 
he  having  died  intestate,  a  supplemental  bill 
was  filed  making  his  widow,  heirs  and  admin- 
istratriz  parties  defendant.  A  demurrer  filed 
to  the  supplemental  bill  was  sustained,  and 
final  decree  entered  dismissing  the  bill  for 
want  of  equity.  On  March  11, 1885,  a  written 
contract  was  entered  into  between  George  A. 
Du  Puy,  an  attomey-at-law,  and  the  said  John 
Williams,  by  the  terms  of  which  Du  Puy 
agreed  to  take  all  such  steps  as  might  be  neces- 
sary to  perfect  the  title  of  Williams  to  certain 
lots  in  Kavenswood,  in  Cook  County,  by  filing 
bills  to  remove  clouds,  procuring  releases, 
holding  possession  by  repairing  fences  and 
posting  sale-boards,  etc. ,  and  to  do  all  the  work 
incident  to  carryiu^  out  the  contract,  and  that 
he  should  not  receive  any  remuneration  of  any 
sort  except  that  he  should  have  the  option  to 
buy  or  sell  said  lots  as  therein  set  forth,  and 
should  not  be  required  to  furnish  any  money: 
and  Williams  agreed  to  famish  money  to  dis- 
charge liens,  redeem  from  tax  sales,  pay  trus- 
tee's charges,  and  costs  necessary  to  set  aside 
tax  titles;  and  that  Du  Puy,  in  consideration 
of  the  services  to  be  rendered  by  him,  should 
have  the  sole  privilege  of  purchasing  any  one 
or  more  of  said  lots,  or  of  effecting  a  sale  of 
any  one  or  more  of  them  to  such  party  as  he 
might  desire,  at  the  price  of  1500  each,  for  the 
space  of  eighteen  months  from  the  time  when 
everytbiog  necessary  to  make  the  title  perfect 
in  Williams  shaU  have  finally  been  done,  said 
price  to  be  paid  in  cash,  or  one  quarter  thereof 
in  cash  and  the  balance  in  three  years,  and  to 
be  secured  by  mortgage  on  the  premises,  or 
' '  said  sale  may  be  upon  any  other  terms  which 
said  John  Williams  may  deem  satisfactory  to 
himself."    The  contract  also  contains  provis. 


NoTB.— CofUroetB  for  pemonal  BtrvUes  requiring 
special  sMU  and  hrunoiedoe  are  not  aetignahle. 
A  contract  to  be  carried  out  by  the  exercise 
of  personal  skill  cannot  be  so  aaslfirned  as  to  com- 
pel the  other  party  to  the  contract  to  accept  per- 
formance by  the  assl^ee.  Munsell  v.  Temple,  8 
111.  96;  Lansden  v.  McCarthy,  45  Mo.  106;  Bethlehem 
V.  Annls,40  N.  H.  84:  Joslyn  v.  Parlln,  54  Yt.  670; 
13  L.  R  A. 


The  LlsKle  Merry.  10  Ben.  140;  Bobsoo  v.  Dram* 
mond,2  Barn.  St  Ad.  806. 

A  contract  of  an  attorney  for  professional  serr- 
ioee  cannot  be  asslffned  without  the  consent  of  the 
client;  and  the  client  may,  in  case  of  such  assign- 
ment, declare  the  contract  at  an  end.  Hilton  v. 
Crocker  (Neb.)  1  Neb.  L.  J.  888. 

Bzeoutory  contracts  which  sttpolate  solely  for 


1891. 
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ions  that  Williams  will  pay  all  taxes  and  spec- 
ial assessments  due  when  the  sale  is  made,  and 
will  furnish  to  the  purchaser  an  abstract  of 
title,  and  will  convey  said  lot  or  lots  by  deed 
covenanting  against  his  own  acts,  and  contain- 
ing **  asual  release  of  all  right  of  dower  and 
homestead  which  any  person  may  have  in  any 
one  or  more  of  said  lots  so  sold."  The  bill  sets 
for(h  the  contract  in  full,  and  alleges  that  on 
December  28,  1886.  Du  Puy,  for  value  re- 
ceived, duly  assigned  in  writing  to  the  com- 
plainant, Sloan,  all  his  right,  title  and  interest 
in  ^aid  contract,  and  rights  and  benefits  there- 
under, and  that,  bv  virtue  of  such  assignment, 
UI  the  rights  and  mterests  of  Du  Puy  accrued 

0  the  complainant.  The  bill  further  avers 
hat  Williams  was  bound,  under  the  agreement 
tnd  the  assignment  thereof,  on  the  payment  or 
ender  to  him  of  $500,  to  convey  to  complain- 
int,  by  deed  **  which  should  contain  the  usual 
elease  of  all  right  of  dower  and  homestead 
ehich  any  person  might  have  in  or  to  said  lot;" 
bat,  at  different  times  in  the  spring  and  sum- 
aer  of  1887,  complainant  tendered  to  Williams, 

1  bis  own  name  and  in  that  of  Du  Puy,  said 
urn  of  |500,  and  demanded  that  he  furnish  an 
bstract  of  title,  "  and  also  that  he  so  deliver 
)  vour  orator  such  a  deed,  as  above  speci- 
ed."  The  bill  also  ofifers  to  bring  the  |500 
ilo  court  in  payment  for  "the  said  convey- 
acc,  as  aforesaid." 

The  main  ground  of  objection  to  the  bill  is 
lat  the  contract  which  it  seeks  to  enforce  is 
le  which  calls  for  the  personal  services  and 
:iil  of  one  of  the  parties  thereto,  and  there- 
re  is  not  assignable.  We  think  that  this  ob- 
ction  is  well  taken,  and  that  the  demurrer  to 
e  bill  was  properly  sustained.  Du  Puy  was 
lawyer  by  profession,  and,  by  the  terms  of 
e  contract,  was  required  to  make  use  of  his 
ofessional  skill  in  perfecting  the  title  to  the 
ts  by  instituting  and  carrying  on  legal  pro- 
edings  to  remove  clouds,  by  procuring  re- 
ises,  and  by  the  use  of  other  methods.  The 
D tract  itself  upon  its  face  does  not  provide 
r  any  assignment  of  it.  It  is  well  settled 
It  "contracts  in  which  the  personal  acts  and 
alities  of  one  of  the  contracting  parties  form 
□aterial  ingredient  are,  in  general,  not  as- 
nable."  2  Chitiy,  Cont.  11th  Am.  ed.  p. 
S8.  Engagements  for  personal  services  re- 
irin^  skill,  science  or  peculiar  qualificatioos 
y  not  be  assigned.  Devlin  v.  New  York,  68 
Y.  W. 

I  party  who  thus  agrees  to  use  his  personal 

II  and  knowledge,  and  has  been  contracted 
h  by  reason  of  the  trust  and  confidence 
ced  in  him  personally,  cannot,  while  the 
eement  is  still  executory,  substitiite  another 
lis  place  by  assignment,  in  order  to  perform 

service,  without  the  consent  of  the  other 
tractiog  party.  Flanders  v.  LampJiear,  9 
H.  201;  Bethlehem  v.  AnnU.  40  N.  H.  34; 
"ffer  v.  Rice,  8  Ind.  126;  8  Pom.  Eq.  Jur. 
575,  note  B. 
'fae  j^ranting  of  the  specific  performance  of 


a  contract  is  a  matter  of  "sound  judicial  dis- 
cretion, controlled  by  established  principles  of 
equity,  and  exercised  upon  a  consideration  of 
ail  the  circumstances  of  each  particular  case." 
8  Pom.  £q.  Jur.  §  1404.  Such  discretion  will 
not  ordinarily  be  exercised  in  favor  of  the  spe- 
cific enforcement  of  contracts  for  personal 
services.  8  Parsons,  Cont.  marg.  p.  867;  Fry, 
Spec.  Perf.  8ded.  pp.  48,  96;  Sturffuv,  Oalin- 
do,  59  Cal.  28.  It  is  true  that,  after  the  con- 
tract has  been  executed  bv  the  person  agreeing 
to  perform  such  personal  services  or  exercise 
such  personal  skill,  he  mav  assign  the  right  to 
recover  compensation.  8  Pom.  Eq.  Jur. 
§  1275,  note  £. 

But  the  bill  in  the  present  case  is  indefinite 
in  its  allegations  as  to  the  complete  perform- 
ance of  the  contract  by  Da  Puy  before  the  as- 
signment of  it  to  Sloan.  The  contract  requires 
steps  to  be  taken  to  perfect  the  title  of  ttve  lots. 
The  right  to  purchase  any  one  of  the  lots  for 
$o00  was  dependent  upon  the  final  securement 
of  a  perfect  title  to  them  all.  The  bill  alleges 
that  the  title  to  one  of  these  lots  was  "  under  a 
cloud  by  certain  tax  sales  and  alleged  tax 
titles,"  and  that  a  bill  in  chancery  was  filed 
against  '*the  pretended  owner  of  the  said  pre- 
tended tax  titles  for  the  purpose  of  removing 
the  same."  It  does  not  appear  from  the  bill 
that  the  decree  which  was  obtained  was  a  de- 
cree removing  the  tax  titles  from  all  the  five 
lots.  Nor  does  it  sufficiently  appear  from  the 
allegations  of  the  bill  that  there  were  no  other 
clotids  than  tax  titles  upon  the  lots  in  question. 
The  bill  shows  affirmativelv  that  the  assign- 
ment was  made  before  the  final  termination  of 
the  proceeding  to  remove  a  tax  title  from  one 
of  the  lots. 

Moreover,  the  supplemental  bill  proceeds 
upon  the  theory  that  Mrs.  Williams,  the  wid- 
ow, was  obliged  to  release  her  dower  in  the 
lot  selected  by  the  appellant  after  her  hus- 
band's ^eath.  She  did  not  sign  the  contract 
made  by  Du  Puy  with  her  husband.  Where 
a  husband  makes  a  written  contract,  in  which 
his  wife  does  not  join,  to  sell  a  piece  of  land, 
and  dies  after  the  payment  to  him  of  all  the 
purchase  money,  but  before  he  has  executed  a 
deed,  the  Statute  authorizes  a  court  of  chancery 
to  make  an  order  compelling  his  executor  or 
administrator  to  execute  and  deliver  a  deed  to 
the  purchaser  (1  Starr  &  C.  A.nn.  Stat.  p.  566; 
Rev.  Stat.  chap.  29,  §§  2,  8V,  but  the  widow 
cannot  be  compelled  to  join  m  such  deed  so  as 
to  release  her  dower  in  the  premises.  If  the 
husband  has  covenanted  that  his  wife's  dower 
shall  be  released,  the  heirs  may  be  liable  upon 
the  covenant  in  case  the  widow  enforces  her 
dower  right  against  the  premises  {Bostwick  v. 
Williams,  86  III.  65);  but  the  widow  cannot  be 
deprived  of  her  dower  otherwise  than  by  her 
voluntary  conveyance  thereof  in  the  mode  pre- 
scribed by  the  Statute.  Rev.  Stat.  chap.  41, 
^  16;  Frandsco  v.  Bendrieks,  28  111.  64. 

The  decree  of  the  Superior  Court  is  affirmed. 


special  personal  servloee,  skill  or  knowledgre  of 
intracting  party,  are  not  assignable.  8  Pom. 
Jur.  284,  citing  Welre  v.  Davenport,  11  Iowa, 
¥lieelock  v.  Lee,  64  N.  Y.  242;  Hoyfc  v.  Thomp- 
5  N.  T.  8S0;  Haight  v.  Hayt.  19  N.  T.  464; 
ble  V.  Wood,  24  N.  Y.  607;  Graves  v.  Spier,  58 
y.  aid:  Butler  v.  New  York  &  EL  B.  Co.  22  Barb. 
U  R.  A. 


110;  Bank  of  California  v.  Collins,  5  Hun,  200;  Ty. 
son  V.  MoGu1neaB,25  Wis.  656;  White  v.  Com.  89  Pa. 
167;  DevUn  v.  New  York,  68  N.  Y.  17;  Wentworth 
v.  Cook.  10  Ad.  A  El.  42.  Bee  notett  to  William 
Rogers  Mfg.  Co.  v.  Rogers  (Conn.)  7  L.  R.  A.  770; 
Cort  V.  Lassard  (Or.)  6  L.  R.  A.  668. 


490 


ABEAN8AB  SUPREME  CoURT. 


Mat, 


corporation — ^vanishes,  not  merely  because  its 
dominion  does  not  rest  for  its  warrant  on  title, 
but  also  because  a  municipal  corporation  is, 
as  it  were,  the  vicegerent  of  the  State  itself. 

Arkadelphia  v.  Windham,  49  Ark.  189;  Van 
Bvren  v.  WeUt,  58  Ark.  868. 

Public  policy  and  the  well  being  of  the  in- 
habitants of  the  corporation  would  seem  to  re- 
quire that  the  jurisaiclional  limits  of  the  City 
of  Van  Buren  snould  be  co-extensive  with  those 
of  the  County  of  Crawford  on  the  Arkansas 
River. 

Hayden  v.  Noue»,  6  Conn.  295. 

Battle*  J.y  delivered  the  opinion  of  the 
court: 

The  object  of  this  action  is  to  enjoin  the  col- 
lection of  the  taxes,  which  were  levied  by  the 
City  of  Van  Buren,  for  the  vears  1886,  1887 
and  1888,  upon  the  bridge  of  the  Fort  Smith 
&  Van  Buren  Bridge  Company.  The  bridge 
is  across  the  Arkansas  River,  and  one  half  of 
it  is  in  Crawford  Countv,  in  this  State,  and  is 
in  the  main  line  of  tbe  Saint  Louis  &  San 
Francisco  Railway  Company,  and  is  used  by 
that  company  in  the  operation  of  its  trains.  It 
was  assessed  for  taxation,  for  the  years  1886, 
1887  and  1888,  by  the  state  board  of  railroad 
commissioners  as  a  part  of  the  roadbed  of  the 
Railway  Company,  and  was  valued  by  them 
for  that  purpose  at  $268,000.  This  valuation 
was  added  to  and  included  in  the  assessment  of 
the  railway  of  the  St.  Louis  &  San  Francisco 
Railway  Company,  and  $8,980  thereof,  that  is 
to  say,  of  the  valuation  of  the  bridge,  was  ap- 

S^rtioned  and  certified  for  taxation  by  Van 
uren  for  the  years  named.  The  assessor  of 
Crawford  County  also  assessed  the  one  half  of 
the  bridge  lyiuff  in  that  county,  for  the  same 
years,  at  $100,000.  The  portion  of  the  valua- 
tion of  the  state  board  of  railroad  commission- 
ers which  was  apportioned  to  Van  Buren  and 
the  valuation  of  tne  assessor  were  entered  and 
extended  upon  the  tax  books  of  Crawford 
County  for  each  of  said  years,  and  a  munici- 
pal tax  of  five  mills  on  the  dollar  levied  by 
the  City  of  Van  Buren  was  assessed  and 
extended  against  the  bridge  on  such*  appor- 
tionment and  the  valuation  of  the  assessor 
on  each  of  said  books;  and  the  books,  with  the 
taxes  so  extended,  were  placed  in  the  hands  of 
the  tax  collector  of  Crawford  County,  with  a 
warrant  to  each  of  them  attached  authorizing 
him  to  collect  the  same.  The  taxes  assessed 
against  the  bridge  on  the  apportionment  made 
by  the  state  board  were  paid.  But  the  railway 
and  bridge  companies  refused  to  pay  the  taxes 
assessed  upon  the  valuation  made  by  the  asses- 
sor, and  seek  by  this  action  to  restrain  the  col- 
lection of  the  same.  They  allege  that  the  collec- 
tion of  them  should  be  restrained  because  they 
say  no  part  of  the  bridge  is  in  the  City  of  Van 
Buren.  On  the  other  hand,  the  Collector,  the 
defendant  in  the  action,  avers  that  the  entire  one 
half  thereof,  which  is  in  the  County  of  Craw- 
ford, is  in  that  city.  The  court  below  held 
that  so  much  of  the  bridge  as  is  in  the  County 
of  Crawford  is  within  the  City  of  Van  Buren, 
and  sustained  the  levy  of  taxes  assessed  against 
the  same  upon  the  valuation  fixed  by  the  as- 
sessor, and  held  that  the  taxes  assessed  and  ex- 
tended on  the  tax  books  according  to  appor- 
12  L.  R.  A. 


tioument  made  by  the  state  board  were  illeeal, 
but  held  that  the  Bridge  Company  was  entitled 
to  a  credit  on  the  taxes  found  to  be  lawfully 
assessed  against  the  bridge  for  the  amount  of 
the  taxes  so  paid,  and  decreed  accordingly  and 
plaintiffs  appealed. 

Since  this  court  held  in  8i.  LauU  iSb  8.  F.  B, 
Co,  V.  Williams,  58  Ark.  58.  that  the  bridge 
in  question  should  be  assessed  for  taxation  by 
the  assessors  of  the  counties  in  which  it  is  situ- 
ate, as  the  property  of  the  Bridge  Company, 
and  not  by  the  state  board  as  the  property  of 
thb  St.  Louis  &  San  Francisco  Railway  Com- 
pany, there  is  but  one  question  in  the  case,  and 
that  is,  Is  the  one  half  of  the  bridge  in  Craw- 
ford County  subject  to  taxation  by  the  City  of 
Van  Buren  ? 

Municipal  corporations  can  levy  no  taxes, 
general  or  special,  unless  the  power  to  do  so  be 
plainly  and  unmistakably  conferred.  The 
power  must  be  given  either  in  express  words 
or  by  necessarv  or  unmistakable  implication. 
It  cannot  be  deduced  by  doubtful  inferences 
from  other  powers,  or  from  any  consideration 
of  convenience  or  advantage.  Vanee  v.  Litiie 
Rock,  80  Ark.  489;  2  Dillon.  Mun.  Corp.  4th 
ed.  $§  763,  764,  786;  1  Dillon,  Mun.  Corp. 
S§  89,  90. 

The  statutes  of  this  State  limit  the  right  of 
a  municipal  corporation  to  levy  taxes  to  the 
real  and  personal  property  within  the  limits  of 
such  corporation.  Manu.  Dig.  g  896.  Was 
one  half  of  the  bridge  in  question  in  the  corpor- 
ate limits  of  the  City  of  Van  Baren  ? 

Van  Buren  is  an  incorporated  town  or  citv  in 
Crawford  County,  in  this  State.  The  boundary 
line  of  Crawford  County  between  it  and  the 
County  of  Sebastian  is  the  middle  of  the  main 
channel  of  the  Arkansas  River.  The  river  is 
navigable  as  far  up  as  Van  Buren,  and  beyond. 
The  town  is  situate  on  the  east  bank  of  the 
river,  on  the  north  fractional  half  of  section  26, 
in  township  9  north  and  in  range  82  west. 
This  tract  of  land  originally  belonged  to 
Thompson  and  Drennen.  They  laid  off  the 
town  on  it,  caused  a  map  of  the  town,  so  laid  off, 
to  be  made  and  filed  in  the  office  of  the  county 
clerk  of  Crawford  County  in  1842.  The  town 
so  laid  off  extended  to  the  river.  Alone  the 
bank  of  the  river,  the  whole  length  of  the 
town,  is  a  strip  of  land  marked  on  the  map 
"reserved,"  which  was  not  divided  into  lots 
and  blocks  but  nevertheless  forms  a  part  of  the 
town.  This  reserve  does  not  belong  to  the 
town,  but  by  an  agreement  with  Thompson 
and  Drennen,  the  town  has  been  permitted  to 
erect  a  wharf  on  it,  and  to  collect  wharfage 
from  steamboats  lying  at  such  wharf. 

The  town  was  incorporated  by  Acta  of  the 
General  Assembly  in  1842  and  1845.  The  last 
Act  declared  its  corporate  limits  to  be  the  same 
metes  and  bounds  as  are  designated  on  the  plat 
of  the  town  on  record  at  toe  time  it  was  en- 
acted. Acts  of  1842,  pp.  172,  178:  Acta  of 
1842-45,  p.  186.  The  evidence  clearly  proves 
that  the  plat  referred  to  in  the  last  Act  was  the 
map  filea  bv  Drennen  and  Thompson  in  1848. 
The  Acts  01  the  General  Asaembly  of  April  9, 
1869,  and  of  March  9,  1875,  regulating  the  in- 
corporation, organization  and  government  of 
municipal  corporations,  made  no  change  in  the 
territorial  limits  of  towns  and  cities  inoorpor- 
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at  the  time  of  tbeir  enactmeiit,  but  left 
I  as  tbey  were.  Qantt,  Dig.  §§  3201,  8202; 
sf  Dig.  g§  729.  730. 

le  bridge  of  the  Fort -Smith  &  Van  Buren 
ge  Compaoy  was  erected  across  the  river; 
}De  half  of  it  is  in  Crawford  and  the  other 
is  in  Sebastian  County.  A  part  of  it  ex- 
I  overs  portion  of  the  strip  of  land  marked 
le  map  "reserved"  and  onto  the  block 
Dated  on  the  map  as  block  81. 
order  to  determine  how  much  of  the  bridge 
Van  Bureo,  it  is  necessary  to  ascertain  us 
)rate  hmits  on  the  Arkansas  River.  Is  it 
water  mark  on  the  ban^  of  the  river  in 
ford  Countv,  or  is  it  low-water  mark  on 
MDk,  or  is  it  the  middle  or  thread  of  the 
n? 

a  rule  the  same  construction  that  is  given 
ants  of  land  is  g^ven  to  statutes  which 
ribe  the  boundaries  of  incorporate  terri- 
.  Cold  Springs  Iron  Works  v.  Tolland,  9 
492:  1  Dillon,  Mun.  Corp.  4th  ed.  §  182, 
,  and  cases  cited.  Following  this  rule, 
)  have  differed  as  to  the  location  of  the 
laries  of  such  territories  on  rivers  as  thev 
as  to  like  boundaries  of  grants  of  land. 
)se  States  where  grants  of  land,  bounded 
?8h-water  rivers,  carry  the  title  of  the 
?e  to  the  soil  to  the  middle  of  the  stream, 
hold  that  like  boundaries  of  incorporated 
and  cities  extend  to  the  centre  of  the 
while  in  other  States,  where  grants  of 
lounded  on  navigable  rivers,  wherein  the 
)es  not  ebb  and  flow,  carry  the  title  of  the 
e  to  low- water  mark,  courts  hold  that  the 
aries  of  municipal  corporations  oA  such 
extend  to  low-water  mark  and  no  further. 
Cold  Springs  Iron  Works  v.  ToUand, 
the  court,  following  the  rule  stated,  and 
that  a  grant  of  land,  Dounded  on  a  stream 
ivigable,  carries  the  exclusive  right  and 
•  the  grantee  to  the  centre  of  the  stream, 
the  terms  of  the  grant  elearly  denote  the 
on  to  stop  at  the  edge  or  margin,  and 
is  is  so  although  the  monuments  are  de- 
1  as  standing  on  the  mar^n  or  bank  of 
?am,  held  that  a  statute  which  made  the 
lank  of  Farmington  River,  a  stream  not 
ble,  a  boundary  or  territory  incorporated 
Town  of  Tolland  constituted  the  centre 
stream,  and  not  the  edge  or  margin,  the 
•undary  line. 

>uDoiDg  the  same  doctrine  and  following 
ne  rule,  the  court  in  State  v.  Canter- 
S  N.  H.  195,  held  that  towns  bounded 
D  the  Connecticut  or  Merrimac  Rivers, 
nes  up  or  down  the  rivers,  extend  to  the 
>f  the  rivers.  In  the  course  of  its  opin- 
>  court  remarked:  "We  think  there  is 
3rce  Id  the  suggestion  of  the  counsel  for 
te,  that  the  grants  of  towns  to  the  pro- 
,  which  are  merely  grants  of  land, 
of  course,  follow  the  ordinary  rules  of 
ctioD ;  and  it  could  hardly  be  reasonable 
r  a  different  rule,  when  the  same  land 
porated  into  a  town  by  a  description  en- 
ientical. 

n«  V.  Soulard,  65  U.  S.  24  How.  41.  16 
M,  the  right  to  the  land  in  controversy 
id  on  the  location  of  the  eastern  bound- 
H.  Louis.  It  appeared  that  the  Town 
ouls  was  incorporated  ic  1809,  and  that 
;rn  line  as  then  incorporated  was  de- 


scribed as  follows:  "  thence,"  meaning  from 
Sugar  Loaf.  "  due  east  to  the  Mississippi;  from 
thence  by  the  Mis8ij>8ippi  to  the  place  first 
mentioned."  The  question  was.  whether  the 
eastern  line  of  the  corporation,  as  thus  de- 
scribed, extended  to  the  middle  thread  of  the 
Mississippi  River,  or  was  it  limited  to  the  bank 
of  the  channel  Holding  that  grants  of  land 
bounded  by  fresh-water  rivers  confer  the  pro- 
prietorship on  the  grantee  to  the  centre  of  the 
stream,  notwithstanding  the  rivers  are  in  fact 
navigable,  the  court  held  that  the  eastern  line 
of  the  city  was  the  middle  thread  of  the  Mis- 
sissippi River.    State  v.  Columbia,  27  S.  C.  187. 

In  Pennsylvania  it  is  well  settled  "that  when 
a  navigable  river,  which  is  held  to  be  a  public 
highway  under  the  common  law  of  this  State, 
is  made  the  boundary  of  a  grant  by  the  Com- 
mon w^th,  the  title  passes  to  low- water  mark, 
but  no  further;  and  that  it  is  to  small  streams 
not  navigable  that  the  principle  uwue  adfilum 
agues  applies."  When  the  City  of  WUkesbarre 
was  incorporated,  the  Susquehanna  River,  a 
navigable  stream,  was  made  its  boundary  on 
the  northwest.  In  OilchruVs  App.,  109  Pa.  600, 
it  appears  that  the  City  of  Wilkesbarre  at- 
tempted to  collect  taxes  on  a  body  of  coal  land 
lying  beneath  the  Susquehanna  Kiver.  It  was 
contended  on  the  part  of  the  citv  that  its  cor- 
porate limits  extended  to  the  middle  or  thread 
of  the  river.  But  the  court,  following  the  rule 
as  well  settled  in  that  State,  as  to  grants  of  land, 
held  that  they  did  not  extend  beyond  low- water 
mark,  and  that  the  city  had  no  ri^ht  to  impose 
taxes  on  the  coal  land  lying  outside  of  its  ter- 
ritorial limiU.    Johns  v.  Davidson,  16  Pa.  512. 

This  court  has  never  determined  the  river 
boundary  of  an  incorporated  town  or  city.  But 
in  St.  JjouU.  I  M,  db  S.  B.  Co,  v.  Ramsey,  58 
Ark.  814,  8  L.  R.  A.  559,  it  held  that  "the 
owner  of  land  on  the  margin  of  a  navigable 
stream  in  this  State,  holding  under  a  grant  from 
the  United  States  government,  does  not  take  ad 
medium  flum  aguai,  but  to  high- water  mark." 
We  see  no  good  reason  why  the  same  rule 
should  not  govern  in  determining  the  boun- 
daries of  incorporated  territories.  The  incor- 
poration of  territory,  which  has  been  conveyed 
to  an  individual,  cannot  change  its  boundary 
lines  when  the  description  of  the  same  in  the 
Act  of  Incorporation  and  the  conveyance  are 
identical.  Upon  principle  and  authority  the 
same  description  defines  the  boundaries  alike  in 
both  cases. 

The  rule  applies  in  this  case.  The  land  on 
which  Van  Buren  stands  was  originally  held  by 
Drennen  and  Thompson  under  a  grant  from  the 
United  States.  They  laid  it  off  into  town  lots 
and  blocks,  streets  and  alleys,  to  the  Arkansas 
River,  and  made  a  map  of  it  as  laid  o£F.  and 
filed  it  in  the  clerk's  office.  Before  it  was  in- 
corporated the  high-water  mark  of  the  river  in 
Crawford  County  was  the  boundary  line  of  the 
town  on  the  side  next  to  the  river.  In  1845  the 
Legislature  incorporated  to  the  town  the  second 
time,  and  declared  its  corporate  limits  to  be 
"the  same  metes  and  bounds  as  designated  "  on 
said  map.  The  high  water  mark  was  thereby 
made  and  is  still  retained,  and  has  remained  a 
boundary  line  of  the  incorporated  territory. 

So  much  of  the  bridge,  therefore,  as  extends 
over  the  high- water  mark  in  Crawford  County 
is  within  the  corporate  limiU  of  Van  Bureu. 
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'*I  hereby  tmnsfer  all  my  interest  in  the 
within  stock  to  John  Carlisle,  July  16»  1873. 
Lucy  D.  Catherwood." 

'*Por  value  received  I  assign  and  transfer  to 
John  Carlisle  three  hundred  shares  of  the  capi- 
tal stock  of  the  Citizen's  Street  Railway  Com- 
pany, this  July  16,  1878.  Lucy  Catherwood, 
Adm'rx  of  H.  H.  Catherwood/' 
— end  upon  certificates  numbered  83,  35  and 
86  she  made  the  following  indorsement: 

'*  I  hereby  transfer  all  my  interest  in  the 
within  stock  to  John  Carlisle.  July  16,  1878. 
"  Lucy  D.  Catherwood." 

'*  For  value  received  I  assign  and  transfer  to 
John  Carlisle  three  shares  of  the  Capital  Stock 
of  the  Citizen's  Street  Railway  Company  this 
]6thdayof  July,  1878. 
**  E.  B.  Martinaale,  by  Lucy  D.  Catherwood, 
"  Atty.  in  Fact," 
— and  a  similar  indorsement  on  certificate  num- 
bered 37,  and  delivered  the  said  certificates  to 
John  Carlisle,  to  be  brought  by  him  to  the  office 
of  said  Company,  and  to  have  the  same  trans- 
ferred to  him  as  the  owner  thereof  on  the  books 
of  said  Company;  that  said  Carlisle  brought 
said  stock  to  the  office  of  the  Company  and  re- 
quested that  the  same  be  transferred  to  him,  by 
canceling  the  said  certificates  and  issuing  new 
certificates  to  him  in  lieu  thereof;  that  the 
Companv  caused  the  records  of  the  Marion 
Circuit  Court  to  be  examined  and  ascertained 
that  said  administratrix  had  full  power  to  dis- 
pose of  said  stock  at  private  sale,  as  set  forth  in 
the  complaint  and  relying  upou  the  order  of  the 
court  and  the  indorsements  made  by  said  ad- 
ministratrix and  on  the  fact  that  said  certifi- 
cates, so  indorsed,  were  in  the  possession  of  said 
Carlisle,  and  believing  him  to  be  the  owner  and 
purchaser  of  said  stock,  made  such  transfer  of 
said  stock  to  him  and  canceled  said  certificates 
and  issued  to  him  in  lieu  thereof  a  new  certifi- 
cate, numbered  135  for  808  shares  of  stock. 

The  appellant  Johnson  filed  an  answer  con- 
sisting of  four  paragraphs.  The  third  para- 
graph avers  substantially  that  the  stock  in  con- 
troversy was  represented  by  certificate  number 
185,  issued  by  the  Citizen's  Street  Railway 
Company  to  John  Carlisle,  on  the  17th  day  of 
July,  1873,  and  in  whose  name  the  stock  was 
then  standing  on  the  books  of  said  Company; 
that  said  stock  was  indorsed  by  said  Carlisle, 
and  had  been  pledged  to  the  First  National 
Bank  of  Indianapolis  by  him,  or  by  someone 
in  his  behalf,  anci  was  so  held  by  said  bank  at 
the  time  appellant  purchased  the  same;  that  at 
the  time  of  said  purchase  he  had  no  knowl- 
edge where  said  stock  came  from  or  who  its 
previous  owner  had  been;  that  at  the  time  of 
the  transaction  between  Carlisle,  the  Citizen's 
Street  Railway  Company  and  Lucy  D.  Cather- 
wood, he  was  a  citizen  of  the  State  of  Ken- 
tucky, and  had  no  connection  with  or  interest 
in  said  Company,  and  had  no  knowledge  or 
information  of  its  affairs,  and  purchased  and 
paid  for  said  stock  without  any  notice  or 
Knowledge  whatever  of  the  claim  of  any  other 
person  thereto,  believing  it  to  be,  as  it  pur- 
ported to  be,  a  genuine  certificate  of  the  own- 
ership of  808  shares  of  the  capital  stock  of  said 
Company;  that  he  denies  that  he  had  any 
knowledge  that  said  certificate  had  been  issued 
in  lieu  of  certificates  formerly  owned  or  held 
by  Henry  H.  Catherwood,  or  that  it  had  been 
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owned  bv  his  estate,  or  that  any  order  had 
been  made  for  the  sale  of  any  stock  belonging 
to  said  estate. 

The  fourth  paragraph  avers  substantially  the 
same  facts  averred  in  the  third  answer  of  the 
Citizen's  Street  Railway  Company,  above  set 
out,  and  in  addition  thereto  that  the  adminis- 
tratrix permitted  the  stock  to  be  and  remain  in 
the  name  of  John  Carlisle,  and  authorized  him 
to  treat  said  stock  as  his  own  property,  and 
hold  him  out  to  the  public  as  the  owner  thereof; 
that  said  Carlisle,  or  someone  in  his  behalf, 
pledged  said  stock  to  the  First  National  Bank 
of  Indianapolis  as  the  owner  thereof,  to  secure 
his  individual  indebtedness  to  said  bank;  that 
the  said  administratrix  made  no  objection  there- 
to, but  on  the  contrary  made  return  to  the 
Marion  Circuit  Court,  on  oath,  that  she  had 
sold  said  stock  to  Carlisle  for  cash,  and  filed 
the  same  in  the  records  of  said  court  where  the 
settlement  of  said  estate  was  pending;  that  he 
afterwards  purchased  said  stock  of  said  bank, 
and.  at  the  time  he  purchased  the  same,  he  was 
induced  to  believe,  and  did  believe,  from  the 
conduct  of  said  administratrix,  that  said  bank 
held  said  certificate  from  Carlisle  as  the  owner 
thereof,  and  that  he  had  no  knowledge  or 
information  as  to  any  claim  thereto  by  the 
estate  of  Henry  H.  Catherwood:  that  at  the 
time  he  purchased  the  same  he  bad  no  knowl- 
edge or  information  that  the  same  had  been 
issued  in  lieu  of  the  stock  formerly  held  by 
Henry  H.  Catherwood  or  his  estate,  and  no 
knowledge  or  information  of  the  legal  proceed- 
ings set  up  in  the  complaint. 

To  each  of  these  answers  the  court  over- 
ruled a  demurrer.  Upon  issues  formed,  the 
cause  was  tried  by  the  court  at  special  term, 
resulting  in  a  findmg  and  judgment  in  favor  of 
the  appellants.  Upon  appeal  to  the  general 
term  the  judgment  was  reversed,  upon  which 
latter  ruling  this  appeal  is  prosecuted. 

The  first  question  demanding  our  considera- 
tion relates  to  the  rulings  of  the  court  at  special 
term,  in  overruling  the  demurrer  to  these  sev- 
eral answers:  and  first  in  order  is  the  third 
paragraph  of  the  separate  answer  of  the  Citi- 
zen's Street  Railway  Company. 

The  capital  stock  in  the  Citizen's  Street  Rail- 
way Companv  owned  by  Henry  fl.  Catherwood 
at  the  time  of  his  death  was  personal  property. 
Ang.  &  A.  Priv.  Corp.  11th  ed.  pp.  590-596; 
Rev.  Stat.  1881,  §§  557-560;  1  Rev.  Stat.  1876, 
g  4152.  p.  767.  §  10. 

Upon  the  death  of  Henry  H.  Catherwood 
the  stock  descended  to  his  heirs-at-law,  subject 
to  the  right  of  his  administrator  to  subject  the 
same  to  sale,  in  the  manner  prescribed  by  the 
laws  of  the  State.  The  common-law  right  of 
the  administrator  to  sell  and  dispose  of  per- 
sonal property  does  not  exist  in  this  State. 
Sales  of  such  property  must  be  made  in  the 
manner  prescribed  by  our  statutes  upon  the 
subject  In  the  absence  of  an  order  from  the 
proper  court,  the  sale  must  be  public,  and 
where  a  sale  is  made  at  private  sale,  under  the 
order  of  the  court,  it  must  be  made  in  sub- 
stantial compliance  with  the  order.  Weytr  v. 
Franklin  Seeofid  Nat.  Bank,  57  Ind.  198;  WU^ 
liam$  V.  Perrin,  78  Ind.  57;  2  Rev.  Stat.  1876. 
§  48.  p.  509,  g  60,  p.  512;  Rev.  Stat.  1881. 
§^2275-2289. 

It  is  contended  by  the  appellee  that  in  cases 
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private  sales,  made  under  the  order  of  a 
rt,  no  title  passes  until  such  sale  is  reported 

approved  by  the  court.  In  this  position 
thiDk  he  is  in  error.  The  Statute  author- 
g  the  private  sale  of  personal  property  of 
decedent  by  an  administrator  is  most  use- 
where  the  property  is  of  a  perishable  nature, 
1  as  can  best  be  disposed  of  in  the  public 
ket,  or  such  as  would  probably  be  sacri- 
1  at  a  public  sale. 

I  view  of  the  fact  that  the  courts  are  not  in 
ioD,  in  many  of  the  counties  of  the  State, 
e  than  six  months  in  the  year,  the  con- 
ctioD  contended  for  by  the  appellee  would 

great  measure  destroy  the  usefulness  of 
Statute.  Such  a  construction  would  ren- 
it  inconvenient,  if  not  impossible,  to  sell 
le  open  market.  It  woula  be  utterly  im- 
ible  to  sell  a  stock  of  goods  by  retail,  at 
itesale,  however  apparent  it  might  be  that 
bUc  sale  would  result  in  a  loss  to  estate, 
are  of  the  opinion  that  where  the  order  of 
ourt  does  not  require  a  confirmation,  if  the 
is  made  in  substantial  compliance  with  the 
r  of  the  court,  the  title  passes  to  the  pur- 
er upon  bis  compliance  with  the  terms  of 
ale.  Hobson  v.  Ewan,  62  III.  146;  Stoio  v. 
baU,  26  111.  98;  Moffitt  v.  Moffltt,  69  111.  649. 
(ubtless  in  all  cases  the  court  may  in  its 
etion  require,  by  its  order,  that  the  sale , 

be  reported  and  confirmed  in  order  to ' 
title  to  the  property.     Wiiliams  v.  Perrin, 
I, 

is  also  probably  true  that  when  there  is 
material  deviation  from  the  order  to  sell 
le  would  pass  until  such  sale  was  reported 
M>nfirmed  by  the  court, 
this  case,  however,  there  seems  to  have 
no  attempt  to  comply  with  the  order 
for  the  sale  of  the  stock  in  controversy 
iyate  sale.  The  sale  was  on  a  credit  of 
ears,  whereas  the  administratrix  had  no 
r  to  give  a  credit  exceeding  twelve  months. 
'.  Slat.  1876,  p.  510. 

3  order  of  the  court  required  the  adminis- 
to  take  good  and  sufficient  security  for 
irchase  price  of  the  stock,  but  instead  of 
rinff  the  order  she  took  the  individual 
>f  John  Carlisle  without  security.  This 
pted  sale  is  no  better  than  if  there  had 
lo  order  of  the  court.  The  sale  to  Car- 
or  a  credit  of  ten  years  without  any 
ty,  was  not  a  sale  under  the  order  pro- 
by  the  administratrix,  and  was  in  our 
D  void  and  vested  no  title. 
Citizen's  Street  Railway  Company  had 
that  the  stock  in  question  beioiiged  to 
as  part  of  the  estate  of  Henry  H.  Cather- 

It  also  had  notice  that  the  Marion  Cir- 
ouTt  had  acquired  jurisdiction  over  this 
ty  and  had  made  an  order  to  sell  the 
;t  private  sale.  Indeed,  the  answer  dis- 
the  fact  that  it  had  examined  the  pro- 
g  under  which  the  attempted  sale  to 
e  was  made.  We  do  not  think  the  Com- 
exercised  that  degree  of  diligence  re- 
bjr  the  law  when  it  stopped  with  the 
lation  of  the  order  of  sale.  Before  can- 
tbe  stock  held  by  the  estate  of  Cather- 
t  should  have  gone  further  and  ascer- 
whether  such  a  sale  bad  been  made  un- 
^t  Older  as  vested  title  in  Carlisle.  It 
duty  before  canceling  the  stock  at  the 
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request  of  Carlisle,  and  issuing  to  him  stock  in 
lieu  thereof,  to  ascertain  that  he  was  the  owner 
of  the  stock  in  his  possession;  and  having 
failed  to  perform  such  duty,  we  think  it  liable 
to  make  good  any  los.<t  occasioned  thereby. 
Before  the  Company  could  lawfully  cancel  the 
stock  held  by  Cather wood's  estate  it  was  bound 
to  know,  not  only  that  an  order  of  sale  had 
been  entered  by  the  court,  but  that  a  sale  had 
also  been  made  pursuant  to  the  terms  of  that 
order.  Nugent  v.  Laduke,  87  Ind.  486;  Wtyer 
V.  Franklin  Second  Nat,  Hank,  supra;  Ans:. 
&  A  Priv.  Corp.  10th  ed.  t5  582;  Loring  v. 
:Saluibury  Mills,  125  Mass.  188. 

In  our  opinion,  the  Superior  Court  of  Mari- 
on County  at  special  term  erred  in  overruling 
the  demurrer  to  tbe  third  paragraph  of  the  sep- 
arate answer  of  the  appellant,  the  Citizen's 
Street  Railway  Company. 

The  answers  of  the  appellant  Johnson  pre- 
sent a  question  entirely  difterent  from  the  one 
presented  by  the  answer  of  the  Citizen's  Street 
Railway  Company. 

The  certificates  of  stock  owned  by  the  estate 
of  Henry  H.  Catherwood  were  canceled  by  tbe 
Company  and  a  new  certificate  in  lieu  thereof 
was  issued  to  John  Carlisle  id  his  own  name. 
So  far  as  appears,  there  was  nothing  on  the 
face  of  the  new  certificate  to  put  anyone  on  in- 
quiry or  to  give  notice  that  it  was  issued  in  lieu 
of  tbe  Catherwood  stock.  In  this  condition 
Johnson  bought  it,  in  the  market,  without  any 
notice  that  it  bad  any  connection  with  Cather- 
wood's  estate.  The  question  is.  therefore,  pre- 
sented as  to  whether  Johnson,  under  these  cir- 
cumstances, is  liable  to  account  to  tbe  estate  for 
the  stock  purchased  by  him.  Could  the  appellee 
show  that  Johnson  and  those  through  whom 
he  makes  his  title  had  notice  of  the  fact  that 
the  Catherwood  stock  entered  into  and  formed 
tbe  consideration  of  the  stock  purchased  by 
him,  doubtless  he  could  follow  such  consider- 
ation and  charge  Johnson  with  it.  The  com- 
plaint seems  to  proceed  upon  the  theory  that  it 
was  necessary  to  charge  Johnson  with  such 
notice;  but  as  notice  is  denied  by  the  answers, 
in  considering  the  demurrer  thereto,  we  must 
treat  the  case  as  one  in  which  he  purchased  in 
good  faith,  without  notice.  We  are  bound  to 
know  that  stocks  of  the  kind  now  under  con- 
sideration constitute  a  considerable  article  of 
the  commerce  of  the  country,  and  that  they 
are  daily  bought  and  sold  in  the  market.  To 
hold  that  where  such  stock  is  thrown  upon  the 
market  the  purchaser  must  inquire  into  the 
antecedents  of  the  same  and  into  the  consider- 
ation upon  which  it  was  issued  by  the  corpora- 
tion would  be  to  destrov  the  value  of  such 
property  as  an  article  of  commerce.  If  the 
property  was  offered  for  sale  at  a  market  re- 
mote from  the  ofiQce  of  the  Company  such  in- 
quiry would  be  practically  impossible,  and 
hence  the  stock  in  such  market  would  be  of  no 
value.  We  are  not  inclined  to  adopt  the  view 
that  a  purchaser  of  such  property  is  bound  to 
make  such  examination,  unless  there  is  some- 
thing upon  tbe  face  of  the  stock,  or  something 
connected  with  the  transaction,  to  put  him  on 
inquiry.  Of  course,  everyone  purchasing  such 
stock  takes  the  chances  as  to  whether  it  is  gen- 
uine and  as  lo  whether  the  corporation  had  the 
legal  authority  to  issue  it;  but  where  the  stock 
issued  by  a  corporation  having  the  legal  au- 
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tbority  to  do  so  is  genuine  and  is  regular  upon 
its  face,  we  think  a  purchaser  in  good  faith, 
without  notice  of  infirmities  which  could  be 
ascertained  only  by  an  examination  of  the  rec- 
ords of  the  Company,  should  be  protected. 
Salubury  Mills  v.  Townsend,  109  Mass.  116; 
MachinUU  Nat,  Bank  v.  Fieid,  126  Mass.  845; 
Mount  Holly,  L,  AM.  Tump,  Co.  v.  Ferree,  17 
N.  J.  Eq.  117. 

But  in  this  case  Johnson  did  not  purchase 
the  certificates  of  stock  owned  by  Catherwood. 
Those  certificates  were  canceled  by  the  Citi- 
zen's Street  Railway  Company.  The  stock 
purchased  by  Johnson  was  evidenced  by  new 
certificates  issued  to  John  Carlisle  by  the  Com- 
imny  in  consideration  of  the  surrender  and 
cancellation  of  the  certificates  held  by  Cather- 
wood at  the  time  of  his  death.  As  to  whether 
the  Company  was  authorized  to  issue  the  cer- 
tificates purchased  by  Johnson,  and  whether  it 
is  valid,  are  questions  between  him  and  the 
Company,  and  one  into  which  we  need  not  in- 
quire in  this  case.  But  as  he  did  not  purchase 
the  stock  evidenced  by  certificates  once  held 
by  Catherwood  and  had  no  notice  that  such 
stock  ever  existed,  at  the  time  of  his  purchase, 
we  think  it  follows  that  he  is  in  no  way  liable 
to  Catherwood's  estate. 

In  the  case  of  Salisbury  Mills  v.  Townsend. 
supra,  it  was  expressly  held  that  a  purchaser  of 
such  stock  was  not  bound  to  examine  the 
books  of  the  corporation  or  look  beyond  the 
certificates  assigned  to  him,  in  search  after  the 
validity  of  former  assignments. 

In  cases  like  this,  where  the  old  certificates 
have  been  surrendered  and  a  new  one  issued  in 
lieu  thereof,  the  doctrine  is  that  the  remedy  is 
against  the  corporation  issuing  the  new  certifi- 
cate, and  that  a  purchaser  of  the  stock  repre- 
sented by  the  new  certificate  in  good  faith,  for 
value  and  without  notice  of  any  illegality  in 
the  surrender  and  cancellation  of  the  original 
certificates,  will  be  protected.  Pratt  v.  Taun 
ton  Copper  Mfg.  Co.  128  Mass.  110;  Machinists 
Nat.  Bank  v.  Jf^eld,  126  Mass.  846;  AlUn  v. 
South  Boston  R.  Co.  150  Mass.  200,  6  L.  R.  A. 
716.  15  Am.  St.  Rep.  186. 

In  our  opiuion  the  court  at  special  term  did 
not  err  in  overruling  the  demurrer  to  the  third 
and  fourth  paragraphs  of  the  answer  of  the 
appellant  Johnson. 

A  question  is  also  made  as  to  the  ruling  of 
the  court  at  special  term  in  admitting  in  evi- 
dence a  report,  made  out  and  sworn  to  by  the 
administratrix,  in  which  she  states  that  she  had 
sold  the  Slock  in  question  to  John  Carlisle  for 
cash .  The  report,  so  far  as  the  evidence  in  the 
cause  discloses,  was  never  filed  or  approved  by 
the  court.  In  this  condition  it  amounts  to  the 
mere  declaration  of  the  administratrix  and  con- 
stitutes no  part  of  the  record  in  the  proceeding 
to  sell  the  stock.  But  assuming,  without  de- 
ciding, that  it  was  not  proper  evidence  in  the 
cause,  we  do  not  think  the  appellee,  who  ob- 
jected to  its  introduction,  stands  in  a  situation 
to  make  such  objection.  This  paper  is  set  out 
in  full  in  each  paragraph  of  the  amended  com- 
plaint, and  is  thus  made  a  part  of  the  record  in 
this  cause.  As  it  was  already  a  part  of  the 
record,  and  was,  as  such,  before  the  court,  we 
do  not  see  how  the  appellee  could  be  injured  by 
allowing  the  appellants  to  read  it  to  the  court. 

In  our  opinion  the  superior  court  at  general 
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term  did  not  err  in  reversing  the  judgment  of 
the  special  term  as  to  the  appellant  the  Citi- 
zen's Street  Railway  Company,  but  it  did  err 
in  reversing  the  judgment  as  to  the  appellant 
Johnson. 

The  judgment  of  the  Superior  Court  as  to  the 
appellant  the  Citizen's  Street  Railttay  Company 
is  affirmed;  and  said  judgment  as  to  the  appel- 
lant Tom.  L.  Johnson  is  reversed. 

Petition  for  rehearing  overruled  June  11, 
1691. 


Board  of  COMMISSIONERS  OF  GIBSON 
COUNTY,  Appt., 

V. 

CINCINNATI  STEAM  HEATING  CO. 

(....Ind.....) 

1.  A  chmnge  in  a  matter  of  detail  such  as 
in  the  heating  of  a  public  Iwiilding  may 

be  made  without  flilng  plans  and  specifioatlODB 
and  adverdslnK  for  proposals,  as  required  by 
statute  in  letting:  the  oriirlnai  oontraot  for  the 
building. 

8.  The  presumption  is  that  county  offloers  in 
making  changes  in  the  plan  for  heating  a  new 
public  building  made  only  such  as  were  proper. 

8«  A  bond  reciting  the  proposal  of  a 
board  of  commisnoners  to  advance** 
the  monejr  to  the  obligor,  who  binds  himself 
to  complete  the  Job  of  furnishing  heating  appa- 
ratus for  a  public  building  in  consequence  of  the 
default  of  the  principal  contractor  for  the  build- 
ing, is  a  contract  to  pay  for  the  work  when  com- 
pleted,  and  not  merely  to  ''advance^*  money. 


Note.— BuiZdincr  contract:  extra  work. 

The  reasonable  value  of  extra  work  by  a  con- 
tractor is  recoverable  when  done  by  agreement, 
but  with  no  price  agreed  on.  Pacific  Bridge  Oo.  v. 
Clackamas  County,  46  Fed.  Bep.  217. 

A  provision  In  a  building  contract,  that  oo  new 
work  shall  be  considered  as  extras  unless  a  sepa- 
rate written  estimate  shall  have  been  signed  before 
it  is  commenced,  may  be  subsequeoUy  waived  by 
the  parties  by  paroL  McLeod  v.  Genius  iNel>.)  1 
Neb.  L.  J.  684. 

If  there  has  been  a  deviation  from  the  original 
plan  by  consent  of  parties  the  contract  and  esti- 
mate are  not  on  that  account  excluded,  and  the 
excess  only  is  to  be  paid  for,  according  to  the  usual 
rates  of  charging:  but  If  there  be  a  total  deviation 
the  workman  may  charge  for  the  whole  work  by 
measure  and  value,  as  if  no  contract  had  been 
made.  Pepper  v.  Burland,  Peake,  180;  Robson  v. 
Godfrey,  Holt,  286;  Bllis  v.  Hamien,  8  Taunt.  52. 

For  all  work  done  beyond  the  contract,  under 
subsequent  or  antecedent  directions,  plaintiff  may 
recover  as  if  no  special  contract  had  been  made. 
Thornton  v.  Place,  1  Mood.  A  Bob.  219;  Fletcher  v. 
Gillespie,  8  Bing.  687. 

But  the  mere  assent  to  certain  alterations  is 
not  sufficient  to  make  defendant  liable  for  them  as 
extras  not  covered  by  the  contract.  Lovelock  v. 
King,  1  Mood.  ABob.  UO. 

If  extras  have  been  done  without  authority  de- 
fendant is  not  bound  to  pay  for  them.  Dobeon  r. 
Hudson,  1 C.  &  N.  8.  668.  See  2  Addlaoa.  Oont, 
1870. 

A  contractu)  heat  a  building  about  to  be  built 
is  performed  when  the  machinery  is  sufficient  for 
that  purpose,  as  the  same  was  exhibited  in  plans 
shown  to  the  contractor.  Phoenix  Iron  Co.  v.  Hie 
Richmond,  11  Cent.  Rep.  711,  6  Mackey,  180. 

Alteration  of  building  oontraot  generally.  See 
note  to  Boetder  v.  Tendiok  (Tex.)  6  L.  H.  A.  271. 
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4«  A  promiBe  by  a  board  to  pay  for  heat- 
in^  apparatus  tor  a  public  building,  made  to 
induce  the  completion  thereof  by  the  other  party^ 
who  had  already  partly  furnished  it  under  agree- 
ment with  the  chief  contractor  for  the  building, 
who  has  made  default  in  pasrment,  is  an  original, 
and  not  a  collateral,  contract  within  the  Statute 
of  Frauds,  at  least  as  to  whatever  becomes  due 
after  the  promise  is  made. 

(May  14, 1891.) 

APPEAL  by  defendaot  from  a  judgment  of 
the  Circuit  Court  for  Knox  County  in 
favor  of  plaintiff  in  an  action  brought  to  recover 
the  contract  price  for  certain  beating  apparatus 
which  bad  been  placed  in  a  county  building 
under  an  alleged  contract  with  defendant. 
Afirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  C.  Embree  for  appellant. 

Me9sr8.  Fields  A;  Ewing^  for  appellee. 

Elliott,  J.,  delivered  the  opinion  of  the 
<;ourt: 

On  the  25th  dajr  of  September,  1883,  the 
Board  of  Commissioners  of  Gibson  County  en- 
tered into  a  contract  with  Joseph  G.  Miller  for 
the  erection  of  a  court-house.  The  plans  and 
specifications  were  adopted  at  a  meeting  of  the 
Board  on  the  7th  day  of  August,  1883,  and 
notices  inviting  proposals  for  building  the 
court-house  were  published  for  more  than  six 
weeks  prior  to  the  time  the  contract  was 
awarded.  The  notice  was  published  in  a  news- 
paper of  general  circulation  in  the  County  of 
Gibson.  Miller  entered  upon  the  work  under 
the  contract,  and  on  the  29th  day  of  Decem- 
ber, 1884,  made  a  contract  with  the  appellee 
to  furnish  a  steam-heating  apparatus  and  ap- 
pliances for  the  court-house.  The  plan  and 
specifications  agreed  upon  by  MiUer  and  the  ap- 
pellee were  different  from  those  adopted  in  the 
first  instance  by  the  Board  of  Commissioners, 
but  what  the  differences  were  does  not  appear. 
The  appellee  entered  upon  the  work  required 
by  its  contract,  and  furnished  labor  and  mate- 
rial. On  the  Ist  day  of  April,  1885,  it  received 
from  Miller  in  part  payment  |3,Q00,  and  on  the 
20th  day  of  June  of  that  year  there  was  owing 
from  Miller  to  the  appellee  the  sum  of  $2,200. 
This  sum  Miller  failed  to  pay,  although  it  had 
been  due  for  more  than  two  months.  The  archi- 
tects, McDonald  Brothers,  refused  to  issue  an 
estimate,  and  the  appellee  tendered  to  the  Board 
a  bond  conditioned  as  follows  r 

*'The  condition  of  this  obligation  is  such, 
whereas  the  said  Cincinnati  Steam  Heating  Com- 
pany has  a  contract  with  one  Joseph  G.  Miller, 
who  is  chief  contractor  for  the  erection  of  a 
cour^house  in  Gibson  County,  Indiana,  to 
place  certain  steam-heating  apparatus  in  said 
court-house,  for  which  it  is  to  receive  the  sum 
of  $6,665  in  installments  equal  to  eighty-five 
per  cent  of  the  value  of  the  work  done  and 
material  furnished  as  said  job  shall  progress, 
and  as  there  is  now  due  to  it  the  sum  of  $2,200 
on  said  work  on  said  contract,  which  said 
Miller  has  failed  to  pay,  the  said  Commis- 
fiioners  having  ref us^  to  advance  any  more 
direct  to  said  Miller  on  his  said  contract,  but 
being  willing  and  desirous  of  advancing  to  the 
said  the  Cincinnati  Steam  Heating  Company 
direct  the  money  now  due,  and  to  become  due, 
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for  its  said  work  upon  the  approval  of  said 
architects,  and  propose  to  advance  at  once,  at 
next  meeting  of  said  commissioners,  the  $3,200 
aforesaid.  JNow,  therefore,  if  the  said,  the 
Cincinnati  Steam  Heating  Company,  shall 
complete  its  said  job  of  work  in  accordance 
with  the  plans  and  specifications  and  terms  of 
its  said  contract,  and  the  work  so  completed 
shall  be  accepted  by  the  McDonald  Brothers, 
these  presents  shall  be  void;  otherwise  to  re- 
main in  full  force  and  virtue." 

The  Board  accepted  the  bond  while  in  ses- 
sion, but  made  no  entry  of  record.  After  the 
acceptance  of  the  bond  the  Board  caused  a 
warrant  to  issue  to  the  appellee  on  which  it 
received  $2,200.  The  oraer  directing  the  war- 
rant to  issue  reads  thus:  "Comes  now  Ken- 
neth McDonald,  architect  on  new  court-house, 
and  files  estimate  for  work  done  and  materials 
furnished  for  steam  heating  in  the  sum  of 
$2,200  by  Joseph  G.  Miller,  the  estimate  hav- 
ing been  assi^ed  to  the  Cincinnati  Steam 
Heating  Company,  and  also  showing  that  Jo- 
seph G.  Miller,  has  been  previously  paid  the 
sum  of  $80,679,  and  making  a  total  allowance 
of  $82,879;  and  after  hearing  the  evidence  and 
being  fully  advised,  it  is  found  that  said  claim 
ought  to  be  allowed.  It  is  now  ordered  that 
the  Cincinnati  Steam  Healing  Company  be  al- 
lowed the  sum  of  $2,200." 

The  appellee  f ullv  performed  its  part  of  the 
contract,  and  on  the  20th  day  of  December, 

1885,  demanded  an  estimate,  but  the  architect 
refused  to  certify  one.  On  the  1st  day  of 
February,  1886,  the  Board  entered  an  order  de- 
claringitlie  court-house  completed  and  ready  for 
occupancy;  and,  pursuant  to  such  order,  pos- 
session was  taken  by  the  county  officers  and 
the  record  placed  in  the  building.  The  County, 
by  its  officers,  occupies  the  court-house  and 
uses  the  steam-heating  apparatus  placed  in  it 
by  the  appellee.    On  the  14th  day  of  April, 

1886,  the  appellee  presented  its  claim  for  the 
remainder  due  upon  its  contract,  but  its  claim 
was  rejected.  There  remains  owing  the  ap- 
pellee the  sum  of  $1,465. 

The  appellant's  counsel  contended  that  the 
Board  had  no  authority  to  contract  for  the 
steam-heating  apparatus  for  the  reason  that  no 
plans  and  specifications  were  ever  placed  on 
file  in  the  auditor's  office,  and  no  notice  was 
published  inviting  proposals  for  furnishing  the 
court-house  with  steam-heating  apparatus. 
This  contention  is  based  upon  the  provisions  of 
the  Statute  requiring  plans  and  specifications 
for  the  construction  of  public  buildings  to  be 
prepared  and  filed  before  advertising  for  pro- 
posals.   Rev.  Stat.  §  4248. 

We  cannot  accept  the  views  of  counsel  as 
correct.  In  our  opinion,  the  Statute  was  not 
intended  to  prevent  changes  in  plans  and  speci- 
fications from  being  made  in  cases  where  it  be- 
comes apparent  in  thepro^ss  of  the  work  that 
changes  are  required.  We  do  not  mean  to  be 
understood  as  holding  that  changes  in  the  gen- 
era plan  of  the  work  may  be  made  at  the 
pleasure  of  the  Board  of  Commissioners ;  but 
we  do  mean  to  adjudge  that  changes  may 
be  made  in  details  and  in  minor  particulars. 
If  the  rigid  rule  for  which  the  appellant  con- 
tends were  adopted,  then  the  Board  could  not 
change  a  winaow,  a  door,  a  chimney  or  any 
like  matter,  and  certainly  the  Legislature  did 
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not  mean  to  establish  a  rule  that  would  prevent 
such  changes.  Of  course,  no  important  gen- 
eral change  in  the  plan  of  the  building  can  be 
made;  buta  chan&re  in  a  matter  of  detail,  such 
as  the  heating  or  lightning,  may  be  rightfully 
made  when  required.  If  the  Board  of  Com- 
missioners secures  and  files  plans  and  specifica- 
tions so  full  and  specific  as  to  show  the  char- 
acter of  the  proposed  building  and  duly  adver- 
tises for  proposals,  the  County  cannot  escape 
liability  without  showing  that  changes  in  im- 
portant particulars  were  made.  This  conclu- 
sion is  fairly  supported  by  the  case  of  Bass 
Foundry  <fe  Maeh.  Works  v.  Parke  County 
Ckmr$.  115  Ind.  284. 

Neither  the  County  nor  its  officers  can  with 
reason  or  justice  ask  that  it  shall  be  presumed 
that  the  Board  of  Commissioners  either  violated 
the  law  or  acted  in  bad  faith  in  ordering 
changes  in  a  matter  of  detail  such  as  that  oi 
heatm^  a  court-house;  on  the  contrary,  the  pre- 
sumption is  that  what  was  done  was  done  right- 
fully and  in  good  faith.  It  must  therefore  be 
presumed,  in  the  absence  of  countervailing 
facts,  that  the  changes  respecting  the  steam- 
heating  apparatus  were  of  such  mmor  import- 
ance aud  so  necessary  that  it  was  not  only  the 
right  of  the  Board  to  order  them  made,  but 
that  it  was  its  duty  to  cause  them  to  be  made. 
The  County  is  using  and  enjoying  the  prop- 
erty placed  in  its  possession  by  the  appellee 
in  good  faith;  and  the  least  that  it  can  do 
if  it  would  keep  and  enjoy  the  property  with- 
out paying  for  it  is  to  show  such  facts  as 
makeMt  clearly  appear  that  the  acts  of  its 
Board  of  Commissioners  were  unauthorized  or 
illegal. 

It  is  argued  with  ability  and  plausibility  that 
there  was  no  promise  on  the  part  of  the  Board 
of  Commissioners  to  pay  the  appellee  for  the 
heating  apparatus,  in  our  judgment  the  con- 
tention, plausible  as  it  is,  cannot  prevail.  The 
facts  surrounding  the  parties  when  the  bond 
was  accepted  by  the  Commissioners  furnish  the 
light  by  which  the  contract  must  be  read.  The 
County  was  unwilling  to  pay  anything  more  to 
Miller,  the  principal  contractor;  it  had  already 
paid  on  account  of  the  heating  apparatus  a 
considerable  sum  of  money ;  it  was  willing 
to  pay  the  appellee  '*the  sum  due  and  to  be- 
come due;"  the  appellee  was  willing  to  com- 
plete the  work  and  gave  bond  that  it  would  do 
so.  It  can  hardly  be  doubted  that  the  parties 
meant  that  one  should  do  the  work  and  that 
the  other  should  pay  for  it  when  it  was  done. 
The  one  did  do  the  work  and  the  other  has  re- 
ceived the  benefit.  It  must  be  implied  that 
one  should  receive  conpensation,  and  if  this  be 
the  implication,  then  there  is  an  implied  prom- 
ise. It  is  said,  however,  that  the  writing  simply 
expresses  a  desire  to  advance  money,  and  does 
not  even  express  a  desire  or  willingness  to  pay 
money;  but  this  certainly  is  a  forced  and  un- 
natural construction  of  the  language  employed 
by  the  parties.  It  is  not  reasonable  to  infer 
that  the  Commissioners  understood  that  all  that 
the  appellee  ex|)ected  was  **a  desire  to  advance 
money,"  nor  is  it  reasonable  to  infer  that  the 
appellee  agreed  to  do  work  for  any  such  a  con- 
sideration. The  cases  of  Harmon  v.  James,  7 
Ind.  268.  and  Johnston  v.  Qriest,  85  Ind.  508, 
lend  appellant  no  support,  for  in  those  cases  no 
consideration  was  shown,  while  here  a  full  and 
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valuable  consideration  appears.  Here,  there  is 
a  consideration  fully  expressed;  in  those  cases 
there  was  none.  The  case  before  us  is  not 
ruled  by  the  cases  named,  but  by  the  princi- 
ple asserted  in  Long  v.  Straus,  107  Ind.  98,  4 
West.  Rep.  285.  It  is  important  to  mark  the 
fact  that  not  only  did  the  appellee  promise  the 
appellant  to  do  the  designated  work,  but  that 
it  also  gave  bond  with  surety  that  It  would  do 
the  work  as  promised.  There  was  a  promise 
for  a  promise ;  there  was  value  previously  re- 
ceived, and  there  was  a  bond  covenanting  that 
what  was  promised  should  be  performed. 
No  lack  of  consideration  can  be  justly  as- 
serted, for  the  new  bond  executed  direct  to 
the  appellant  was  itself  a  consideration,  but  it 
was  not  by  any  means  the  only  consideration 
yieided  by  the  appellee.  We  are  satisfied  that 
there  was  a  promise  upon  a  valid  consideration 
moving  to  the  ptomisor. 

We  are  required  to  decide  whether  the  prom- 
ise is  within  the  Statute  of  Frauds.  If  it  is  an 
original  and  not  a  collateral  promise,  then  it  is 
not  within  the  Statute.  If  it  is  not  an  origi- 
nal promise  it  is  within  the  Statute,  for  it  is  well 
settled  that  a  contract  not  entirely  in  writing  is 
verbal  and  therefore  voidable  under  the  Statute 
requiring  collateral  contracts  to  be  evidenced 
by  writing.  There  is  here  no  written  promise 
on  the  part  of  the  appellant,  although  there  is  a 
verbal  assent  to  a  written  proposition  ofrthe  ap- 
pellee. Higham  v.  Harris,  108  Ind.  248. 5  West 
Rep.  643;  Tomlinson  v.  BriUs,  101  Ind,  538 ; 
HaMeman  v.  Henry  County  Comrs.  &4  Ind. 
86 ;  High  v.  Shelby  County  Comrs.  92  Ind. 
580;  McCurdyy.  Bowes,  88  Ind.  583-585;  Madi- 
son  County  (Mnrs,  y^MiUer,  87  Ind.  257;  Gor 
don  V.  Gordon,  96  Ind.  184;  Pulse  v.  Miller,  81 
Ind.  190;  Marion  County  Comrs.  v.  Shipley,  77 
Ind.  558. 

The  promise  of  the  appellant  is  an  original 
and  not  a  collateral  one.  The  consideration 
for  the  promise  moved  to  the  appellant,  for  it 
obtained  a  bond  securing  the  performance  of 
the  contract  and  obtained  also  the  materials 
and  labor  of  the  appellee.  The  benefit  accrued 
to  the  owner,  and  not  to  the  original  contract- 
or. For  what  the  owner  received  and  retained 
it  was  bound  in  equity  and  good  conscience  to 
pay.  Bass  Foundry  dh  Maeh.  Works  v.  Park^ 
County  Comrs,  supra. 

The  appellant  did  not  promise  to  pay  for 
property  received  by  Miller;  its  promise  was  to 
pay  for  property  received  by  the  County' itself. 
The  work  was  not  completed  when  the  prom- 
ise was  made,  and  Miller  was  not  the  debtor 
for  the  work  that  had  not  been  done,  how- 
ever it  may  be  as  to  the  work  that  had  alreadv 
been  peru)rmed.  But  even  as  to  the  work 
that  had  been  done  prior  to  the  new  promise. 
Miller  was  not  the  ultimate  beneficiary  from  it» 
for,  in  the  end,  the  benefit  was  the  County. 
The  new  promise  secured  the  completion  of  the 
work  and  this  consideration  directly  and  bene- 
ficially moved  to  the  appellant  The  new  bond 
was  an  additional  consideration,  so  that  there 
was  a  complete  and  valuable  new  and  addition- 
al consideration.  The  consideration  yielded 
secured  a  new  promise  and  that  promise  was  to 
do  work  for  the  promisor,  and  work,  too, 
which  was  for  its  sole  benefit.  The  appellant 
made  no  promise  to  answer  for  the  debt  or  de- 
fault of  Miller,  nor  did  it  undertake  to  pay  for 
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property  delivered  to  him.  What  the  appellant 
did  promise  to  do  was  that  it  would  pay  the 
appellee  for  work  done  iD  improying  its  prop- 
erty and  fitting  it  for  use  and  occupancy. 
This  new  promise  was  not  collateral  to  any 
anterior  undertaking,  for  it  was  not  to  pay  an- 
other's debt,  nor  was  it  to  pay  for  property  de- 
livered to  another,  or  for  services  rendered  for 
another;  on  the  contrary,  the  promisor  was  the 
sole  beneficiary  and  it  was  seeking  to  obtain 
value  for  itseli  and  no  one  else.  It  seems  clear 
that  justice  requires  that  the  County  should 
pay  what  it  promised,  for  its  promise  was  for 
Its  own  benefit,  and  all  of  value  that  the  prom- 
ise secured  accrued  directly  and  completely  to 
it  as  the  owner  of  the  property. 

The  principle  which  the  weU-reasoned  cases 
establish  is  this:  where  the  owner  of  property 
undertakes  to  pay  for  work  and  materials  to 
be  subsequently  done  and  furnished  by  a  sub- 
contractor in  order  to  secure  the  completion  of 
a  building  in  a  case  where  the  principal  con- 
tractor has  failed  to  carry  on  the  work,  the 
promise  is  an  original  one,  and  not  within  the 
Statute  of  Frauds.  This  principle  is  intrinsi- 
cally just  and  its  enforcement  does  not  in  the 
sliffhtest  degree  tend  to  the  mischief  the  Statute 
of  Frauds  and  Perjuries  was  intended  to  re- 
press. In  the  well-reasoned  case  of  Emer&on  v. 
t^ter,  08  U.  S.  22  How.  28,  16  L.  ed.  360,  the 
Supreme  Court  of  the  United  States  gave  the 
subject  full  consideration,  and  held  that  a 
promise  similar  to  that  made  by  the  appellant 
was  enforceable.  It  was  there  said:  "But 
whenever  the  main  purpose  and  object  of  the 
promisor  is  not  to  answer  for  another,  but  to 
subserve  some  pecuniary  or  business  purpose 
of  his  own,  involving  either  a  benefit  to  him- 
self or  damage  to  the  other  contracting  party, 
his  promise  is  not  within  the  Statute,  although 
it  may  be  in  form  a  promise  to  pay  the  debt  of 
another,  and  although  the  performance  of  it 
may  incidentally  have  the  effect  of  extinguish- 
in  e  that  liability." 

It  is  possible  that  the  language  quoted  states 
the  doctrine  rather  too  broadly,  but  we  shall 
not  inquire  whether  it  does  so  or  not,  for  here 
we  are  not  required  to  decide  what  the  rule  is 
where  the  promise  relates  to  the  past,  inasmuch 
as  we  are  concerned  only  with  what  relates  to 
the  future  at  the  time  the  new  promise  was 
made.  This  is  so  because  the  only  question  in 
this  case  is  whether  the  appellee  is  entitled  to 
recover  for  work  done  and  material  furnished 
after  the  new  contract  was  made.  If  the  claim 
asserted  was  to  the  sum  owing  before  the  new 
promise  was  made,  there  would,  perhaps,  be 
more  difficulty  in  solving  the  legal  problem; 
but  the  sum  due  when  the  new  promise  was 
made  was  paid,  so  that  the  controversy  con- 
cerns only  the  right  to  recover  the  sum  that 
subsequently  became  due  for  work  done  and 
materials  furnished.  We  do  not  decide,  we 
may  say  by  the  way,  that  the  sum  due  might 
not  be  reeovered  under  the  new  promise  had  it 
not  been  paid;  we  simply  decide  the  question 
before  us,  and  that  relates  to  matters  that  at  the 
time  the  new  promise  was  made  concerned  the 
future,  and  not  the  past.  These  were  promises 
in  their  nature  severable  and  the  valid  promise 
may  (certainly  be  enforced.  Lownan  v.  Sheets, 
124  Ind.  416,  7  L.  R.  A.  784. 

Resuming  our  consideration  of  the  decided 
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cases  bearing  directly  upon  the  question  before 
us,  we  take  up  that  of  Sext  v.  QeiJie,  80  Ga.  698. 
where  an  owner  promised  to  pay  for  materials 
furnished  to  complete  a  building  then  in  prog- 
ress of  construction,  and  where  it  was  said: 
"If  the  supply  of  lumber  was  about  to  slop, 
and  the  owner  of  the  bmlding  procured  its 
continuance  by  promising  to  pay  for  it,  his  un- 
dertaking was  not  collateral,  but  original,  and 
he  is  bound." 

Another  case  is  that  of  Kutmneyer  v.  EnnU, 
27  N.  J.  L.  871,  where  the  court  said,  speaking 
of  the  owner  of  a  building:  "He  was  mterest- 
ed  in  the  completion  of  the  work;  he  received 
the  benefit  of  it,  and  he  had  it  in  his  power  to 
indemnify  himself  for  the  advance  to  Ennis  by 
withholding  the  money  from  the  contractors. 

In  discussing  a  question  which  arose  in  a 
case  veiy  similar  to  the  present,  the  Supreme 
Court  of  Vermont  said:.  "If  in  this  case  a  third 
person  make  an  entire  substantive  and  inde- 
pendent contract  with  him  to  perform  the  same 
service,  this  may  be  enforced,  though  not  in 
writing,  as  it  is  not  collateral."  But  without 
quoting  from  the  decisions  or  commenting  up- 
on them,  we  cite  some  of  them  and  affirm  that 
our  conclusion  that  the  appellani's  contract  is 
original  and  not  collateral  is  sustained  by  the 
overwhelming  weight  of  authority.  Yeoman 
v.  Mueller,  83  Mo.  App.  848;  Crawford  v.  Edi- 
9an,  46  Ohio  St.  289,  11  West.  Rep.  252;  Clif- 
ford w,  Luhring,  69  111.  401;  Baples  v.  Wallace, 
56  Hun,  428;  Eagadorn  v.  Stronach  Lvtnber  Co. 
81  Mich.  56;  Oalveston,  II,  ^  8:  A,  R.  Co,  v. 
Htnorin  (Tex.)  9  S.  W.  Rep.  661;  Oreenough 
V.  Eiehholtz  (Pa.)  15  Atl.  Rep.  712;  Fitzgerald 
V.  M<m<S9ey,  14  Neb.  198;  Young  v.  French,  85 
Wis.  116, 

Of  the  cases  cited  by  the  appellant  the  only 
ones  in  point  are  Ellison  v.  Jackson  Water  Co., 
12  Cal.  542;  Noyesv.  Humphreys,  11  Gratt.  686; 
Ware  v.  Stephenson,  10  Leigh,  155. 

The  Virginia  cases  are  out  of  line  with  au- 
thority, and  so  is  the  California  case.  The 
latter  cites  as  authority  a  single  case,  that  of 
Puckeit  V.  BaUs,  4  Ala.  890,  and  that  case  is  in 
conflict  with  the  later  and  better-considered 
case  of  Jolleyy.  Walker,  26  Ala.  690. 

Our  own  cases  very  clearly  recognize  the  dis- 
tinction between  original  and  collateral  con- 
tracts. The  earlier  cases  are  collected  in  An- 
derson v.  Spence,  72  Ind.  815,  and  it  was  shown 
that  the  case  of  Oreen  v.  Oresswell,  10  Ad.  & 
£1.  458,  which  asserted  a  doctrine  contrary  to 
that  here  declared  had  been  overruled  in  Eng- 
land and  denied  in  America. 

In  Palmer  v.  Elain,  55  Ind.  11,  it  was  held 
that  a  promise  by  a  third  person  to  an  execu- 
tion creditor  that  if  the  creditor  would  satisfy 
the  execution  he  would  pay  the  judgment  was 
not  within  the  Statute.  A  very  similar  decis- 
ion was  made  in  Frash  v.  Polk,  67  Ind.  55;  in 
Aughie  v.  Landis,  95  Ind.  419,  it  was  held  that 
a  promise  by  a  defendant  to  pay  for  work 
which  the  plaintiff  agreed  to  do  for  a  third  per- 
son was  not  within  the  statutory  inhibition. 
The  case  of  Shaffer  v.  Ryan,  84  Ind.  140,  illus- 
trates the  difference  between  an  original  prom- 
ise and  a  collateral  one,  as  does  also  the  case  of 
Eaekleman  v.  Miller,  4  Blackf .  822. 

The  case  l>efore  us  is  not  dependent  upon 
the  doctrine  of  novation,  so  that  the  cases  of 
Langford  v.  Freeman,  60  Ind.  46;  Kruts^  v. 


506 


Indiana  Supbeioc  Coubt. 


Apb., 


Stewart,  54  Ind.  178  j  Crosby  v.  Jeroloman,  37 
lod.  264;  Ellimm  v.  WiseJtart,  29  Ind.  82,  are 
not  of  controlling  influence.  It  is  not  depend- 
ent upon  that  doctrine  for  the  manifest  reason 
that  what  was  done  after  the  new  promise  was 
made  was  done  for  the  promisor,  for  its  bene- 
fit and  at  its  request,  and  it  is  only  for  the  value 
of  what  was  so  done  that  the  appellee  sues. 
As  to  the  value  of  the  work  and  materials  fur- 
nished under  the  new  promise  the  contract  was 
one  between  the  appellee  and  the  appellant, 
and  it  did  not  concern  any  debt  due  from  Mil- 
ler to  the  former. 
Judgment  affirmed. 


GAMMON  THEOLOGICAL   SEMINARY, 
Appt., 

V. 

James  O.  BOBBINS  et  al. 


(....Ind.. 


A  TAlid  gitt  of  a  n«»te  retained  in  the 
holder's  possession  is  not  made  by  a  sealed 
Instrument  aoknowledflred  and  attested  by  wit- 
nesses, which  declares  that  the  holder  does  ''here- 
by give,  the  principal  of  the  note,  and  says  in  a 
later  clause  that  the  money  is  ''to  be  eriven  .  .  . 
when  the  note  falls  due"  for  specified  purposes. 

(April  22, 1891.) 

APPEAL  by  petitioner  from  a  judg:ment  of 
the  Circuit  Court  for  Henry  County  sustain- 
ing a  demun^r  to  a  petition  claiming  money 
which  had  been  collected  as  part  of  the  assets 
of  the  estate  of  John  Bobbins,  deceased.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  M.  E.  Forkner,  for  appellant. 

Messrs,  A.  L.  Nichols  and  Charles  S. 
Hernly  for  appellees. 

Olds*  Ch.  J,,  delivered  the  opinion  of  the 
court: 

John  Bobbins,  late  of  Henry  County, 
Indiana,  died  intestate,  leaving  no  widow  or 
children  him  surviving,  but  leaving  remote 
heirs.  A.  B.  A.  Thompson  was  appointed  ad- 
ministrator of  his  estate,  collected  what  was 
due  the  estate  and  filed  a  final  settlement  re- 
port showing  a  balance  of  $571.21  in  his  hands 
for  distribution,  concluding  his  report  with  the 
statement:  "that  the  amount  shown  herein  in 
his  hands  he  pays  into  court;  that  the  Gammon 
School  of  Theology  of  Atlanta,  Georgia,  is 
claiming  the  money;  that  he  does  not  know 
who  is  entitled  to  the  monev  or  who  the  heirs 
are,  and  he  therefore  pays  the  same  into  court 
for  whoever  may  be  entitled  to  the  money." 

Among  the  assets  of  the  estate  was  a  note 
dated  August  4, 1887,  given  by  one  William  J. 
B.  Luther  to  the  decedent  for  $700  borrowed 
mon^r,  due  in  three  years,  which  note  was  col- 
lectea  bv  the  administrator  and  constituted  a 
part  of  the  general  funds  of  the  estate  of  which 
there  remained  the  balance  as  stated. 


The  appellant  filed  a  petition,  making  the 
legal  heirs  parties,  alleging  facts  which  it  is 
claimed  constituted  the  appellant  the  owner  of 
the  note  for  $700,  by  gift  from  the  decedent 
during  his  life,  and  asked  that  it  be  decreed  to 
be  the  owner  of  the  fund,  and  that  the  clerk  be 
ordered  to  pay  the  same  to  it  and  its  board  of 
trustees. 

To  this  petition  appellees  demurred  and  the 
demurrer  was  sustained  and  exceptions  re> 
served .  The  appellant  refused  to  plead  further. 
Final  judgment  was  rendered  on  demurrer 
against  the  appellant,  from  which  judgment  it 
appeals  and  assigns  such  ruling  as  error.  The 
question  presented  by  the  demurrer  and  dis- 
cussed by  counsel  is  as  to  whether  or  not,  un- 
der the  facts  alleged,  the  title  to  the  note,  or  the 
proceeds  thereof,  passed  to  the  appellant  by  gift 
from  Bobbins. 

On  the  14th  day  of  September,  1887,  Bobbins 
executed  and  delivered  to  one  Bev.  James  C. 
Murray,  the  duly  authorized  agent  of  the  board 
of  trustees  of  the  plaintiff,  a  written  instrument 
of  which  the  following  is  a  copy: 

State  of  Indiana,  ) 
Henry  County,    ) 

I,  John  Bobbins,  of  the  county  and  State 
aforesaid,  hereby  give  to  the  trustees  of  the 
Gammon  'School  of  Theology,  situated  at  the 
City  of  Atlanta,  State  of  Georgia,  organized 
(or  to  be  organized)  under  the  laws  of  the  said 
State  of  Georgia,  and  under  the  control  and 
management  of  the  Freeman's  Aid  Society  of 
the  Methodist  Episcopal  Church,  the  principal 
of  a  note  for  seven  hundred  dollars  ($700)  dated 
August  4,  1887,  due  three  years  after  date,  and 
signed  by  W.  J.  B.  Luther,  in  trust  for  the 
endowment  of  a  perpetual  scholarship  in  said 
Gammon  School  of  Theology,  to  be  known  as 
the  John  Bobbins  Scholarship,  said  sum  of 
seven  hundred  dollars  to  be  ffiven  in  trust  to 
the  said  trustees  when  the  said  note  falls  due 
on  the  4th  day  of  August,  1890,  and  to  be  by 
them  invested  according  to  their  best  judgment, 
and  the  income  to  be  aevoted  each  year  to  the 
support  of  a  student  in  the  said  (Gammon 
School  of  Theology  under  the  direction  of  the 
faculty  of  the  same. 

In  testimony  whereof  I  have  hereunto  set  my 
hand   and  affixed  my  seal  this  14th   day  of 
September,  in  the  vear  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-seven, 
his 
John  X  Bobbins       (Seal) 
mark 

This  writing  was  attested  by  two  witnesses 
and  acknowledged  before  a  justice  of  the  peace. 

The  note  was  retained  by  Bobbins  and  never 
was  delivered.  The  question  presented  is  as 
to  whether  or  not  the  execution  of  this  writing 
perfected  the  gift  and  transferred  the  title  to 
the  principal  of  the  note  without  a  delivery  of 
the  note.  The  universal  rule  is  that  their  must 
be  a  delivery  of  the  article  d urine  the  Mfetime 
of  the  donor  to  constitute  a  valid  gift  intmr 
mws. 

In  the  case  of  Smith  v.  Dortey,  98  Ind.  451, 


NoTK-Oift,  when  valid  delivery  essential.   See 

note  to  Walsh's  App.  (Pa.)  1  L.  R.  A.  686;  Drew  v. 

Hagerty  (Me.)  8  Lw  R.  A.  £81;  iJe  Crawford  (N.  Y.) 

.  Lw  R.  A.  71;  Williams  v.  Guile  (N.  T.)  6  L.  K.  A. 

"*li.B.  A. 


867;  Beaver  v.  Beaver  (N.  Y.)  6  L.  R.  A.  408;  MlUer 
v.  MoMeohen  (W.  Va.)  6  L.  R.  A.  616;  Devol  v.  Dye 
and.)  7  L.  R.  A.  488. 
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the  court  said:  "To  coDStitute  a  valid  gift 
inter  vivos,  it  is  essential  that  the  article  given 
should  be  delivered  absolutely  and  uncondi- 
tionally.  The  gift  must  take  effect  at  once 
and  completely,  and  when  it  is  made  perfect 
and  complete  by  deliverv  and  acceptance,  it 
then  becomes  irrevocable  oy  the  donor.  Gifts 
inter  vitoshsive  no  reference  to  the  future,  but 
go  into  immediate  and  absolute  effect.  A 
-court  of  equity  will  not  interfere  and  give  effect 
to  a  ^ift  that  is  inchoate  and  incomplete.'' 

It  is  contended  that  this  instrument  does  make 
an  absolute  ^ft  and  transfer  of  the  promissory 
note,  and  it  being  declared  in  writing  and  the 
writing  being  delivered,  it  operates  to  pass  the 
title  to  the  property;  that  a  promissory  note 
may  be  transferred  either  by  an  indorsement 
upon  the  note  or  by  a  separate  written  instru- 
ment. Admittinj^  this  to  be  true  in  case  of  a 
sale  and  transfer  for  value  of  a  promissory  note. 
It  has  no  such  application  in  case  of  a  gift. 
One  may  make  a  valid  parol  contract  for  the 
sale  of  personal  property  under  $50  in  value 
without  delivering  the  property  or  the  payment 
of  any  earnest  money  or  redunng  it  to  writing; 
but  to  constitute  a  valid  gift  inter  vivos  of  per- 
sonal property,  even  though  it  be  under  $50  in 
value,  the  property  must  be  delivered.  In  case 
of  a  gift,  the  same  principle  applies  whether 
the  property  be  of  great  or  small  value.  A 
party  may  make  a  valid  sale  or  gift  of  a  note 
by  delivery  without  indorsement,  so  as  to 
transfer  the  equitable  title.  If,  in  this  case, 
Kobbins  had  indorsed  the  note  on  the  back  to 
the  appellant  and  retained  the  note,  the  gift 
would  be  incomplete;  it  would  lack  the  element 
of  delivery  to  make  it  valid.  One  cannot  make 
a  valid  gift  of  a  horse  or  a  promissory  note  by 
saying:  "1  give  the  horse  or  the  note  to  A."  It 
lacks  the  element  of  delivery  to  make  it  a  valid 
gift. 

The  well-settled  rule  is  that  there  must  be  a 
delivery  of  the  property  with  an  intention  to 
give.  Delivery  is  absolutely  necessary  to  the 
validity  of  a  gift.  The  owner  must  part  with 
his  dominion  and  control  of  the  article  before 
the  gift  takes  effect.  Mere  words  alone  convey 
no  title,  and  a  present  gift  must  be  intended; 
the  donor  must  intend  to  part  with  the  title 
and  control  of  the  thing  at  the  time  of  making 
the  gift.  A  gift  to  take  effect  in  the  future  is 
void.  While  a  delivery  is  absolutely  necessary 
to  the  validity  of  a  fi^ift,  yet  it  is  not  necessary 
that  there  should  always  be  a  manual  delivery 
of  the  thing  given.  It  will  be  sufficient  if  the 
delivery  be  as  complete  as  the  thing  and  the 
circumstances  of  the  parties  will  permit.  If 
the  article  given  be  too  bulky  to  admit  of  a 
manual  delivery,  but  there  is  a  surrender  of 
the  possession  and  control  by  the  donor  to  the 
donee,  with  a  clear  expression  of  the  intention 
of  the  donor  to  give,  and  the  donee  accepts  the 
gift  and  assumes  control  of  the  property,  it 
will  be  sufficient.  In  case  of  a  gift  of  an  arti- 
cle of  personal  property  by  the  father  to  his 
child  who  is  at  the  time  a  member  of  his  fami- 
ly, the  change  of  possession  need  only  be  such 
as  the  circumstances  and  the  nature  of  the 
property  will  permit.  The  same  is  true  of  a 
gift  hy  the  husband  to  the  wife.  In  the  case 
of  a  ^ft  by  the  father  to  his  infant  daughter 
residing  in  his  family,  on  the  occasion  of  her 
birthday,  of  a  piano,  and  thereafter  it  was 
12  L.  R.  A. 


used  by  her  and  claimed  as  her  own  and  recog- 
nized by  the  father  and  other  members  of  the 
family  as  her  property;  afterwards  she  married 
and  having  no  suitable  place  to  keep  the  i)iano 
at  her  own  home,  she  allowed  it  to  remain  at 
her  father's,  she  visiting  and  remaining  at  her 
father's  for  weeks  at  a  time,— it  was  held  that 
there  was  such  a  delivery  as  passed  the  title. 
Boss  V.  Draper,  55  Vt.  404. 

So  in  the  case  where  the  father  declared  his 
intention  of  giving  to  his  infant  child  certain 
cattle,  and  bought  a  brand  and  caused  it  to  be 
recorded  and  branded  the  cattle  in  the  name  of 
such  child,  with  the  avowed  purpose  of  giving 
them  to  the  child,  and  turned  them  out,  it  was 
held  that  it  was  a  sufficient  delivery  to  pass  the 
title.     Uilldnant  v.  Brewer,  6  Tex.  45. 

In  these  instances  the  parties  made  such  a 
delivery  of  the  property  as  the  relations  and 
circumstances  of  the  parties  and  the  nature  of 
the  property  would  permit.  The  authorities 
are  not  uniform  as  to  whether  or  not,  when  a 
present  gift  of  property  is  expressed  in  writ- 
ing and  the  writing  itself  is  delivered,  it  is  suf- 
ficient without  the  actual  delivery  of  the  thing 
given.  It  was  held  that  where  a  father  made 
a  gift  by  a  declaration  in  writing  in  the  form 
of  a  deed,  to  his  infant  child,  of  promissory 
notes,  and  in  the  writing  itself  declared  him- 
self a  trustee  to  manage  the  property  for  the 
benefit  of  the  donee,  and  caused  the  deed  to  be 
recorded,  and  the  donor  styling  himself  trus- 
tee, retained  the  notes,  had  them  assessed  to 
the  donee  and  paid  the  taxes,  and  managed 
them  for  his  said  child,  that  it  was  a  valid  gift. 
Walker  v.  Grews,  73  Ala.  412. 

We  do  not  think  the  facts  alleged  in  the 
complaint  in  this  case  brin^  it  wi£in  any  of 
the  rules  above  stated  by  which  it  constitutes  a 
valid  gift.  In  this  case  it  does  not  appear  that 
the  note  drew  interest,  but  the  averments  in  the 
complaint  show  it  to  be  a  note  for  $700,  due 
August  4,  1890.  The  instrument  in  writing 
signed  by  Robbins,  when  taken  as  a  whole, 
shows  it  to  be  a  prospective  gift  of  the  money 
for  which  the  note  called.  The  words  in  the 
writing  relating  to  and  importing  a  gift  are: 
**  I  give  to  the  trustees,"  etc.,  the  "principal  of 
a  note  for  seven  hundred  dollars;  .  .  .  said 
sum  of  seven  hundred  dollars  to  be  given  in 
trust  to  the  said  trustees  when  the  said  note 
falls  due  on  the  4th  day  of  August,  1890,  and 
to  be  by  them  invested  according  to  their  best 
judgment."  The  presumption  of  law  is  that 
the  note  will  be  paid  when  due;  and  the  fair 
construction  to  be  given  to  the  words  used  is 
that  it  was  the  intention  of  the  donor  to  give 
the  money,  the  principal  sum  of  the  note  when 
the  note  matured  to  the  trustees  of  the  college, 
and  it  does  not  warrant  a  construction  that  it 
was  intended  by  the  instrument  to  assign  the 
principal  sum  of  the  note  itself  to  the  trustees 
and  authorize  them  to  collect  the  note;  but  it 
is  a  mere  contract  to  give  the  money  when 
paid  to  the  trustees,  and  that  they  should  then 
invest  the  money  given  to  them  according  to 
their  best  judgment.  While  in  the  fore  part 
of  the  writing  the  word  "  give  "  is  used,  yet  it 
is  followed  by  the  words  "  to  the  trustees  of" 
a  school  organized,  or  to  be  organized.  Fol- 
lowing later  on  in  the  writing  it  is  expressly 
stated  that  the  sum  of  $700— not  the  note  for 
$700,  but  the  sum  of  $700~i8  to  be  given 
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when  the  note  falls  due;  so  that  the  gift  of 
$700  is  to  be  made,  when  the  note  falls  due,  to 
the  trustees  of  the  college,  at  the  maturity  of 
the  note. 

The  writing  itself  constitutes  a  mere  agree- 
ment to  eive  a  sum  in  the  future.  There  is 
nothing  m  the  writing  indicating  an  intention 
to  assign  the  note,  or  to  ^ve  to  the  donees  any 
rifflit  to  maintain  an  action  for  the  collection 
of  it.  Whatever  ma^  be  the  correct  rule  as  to 
the  effect  of  a  writing  whereby  a  part^  ex- 
presses an  intention  to  make  a  present  gift  and 
transfer  the  immediate  title,  custody  and  con- 
trol of  an  article  of  personal  property  or  chose 
in  action,  as  a  promissory  note,  when  nothing 
prevents  the  article  or  thing  given  from  being 
actually  delivered  and  handed  over  from  the 
donor  to  the  donee,  as  in  this  case,  but  no  ac- 
tual delivery  being  made,  can  make  no  differ- 
ence in  this  case,  for  the  writing  is  but  an  ex- 
pressed intention  or  contract  to  give  something 
m  the  future;  and  under  such  a  state  of  facts 
the  authorities  are  uniform  that  no  property 
passes.  Zimmerman  v.  Streepery  75  Pa.  147; 
Niekerion  v.  Nickenon,  28  Md.  327;  Shower  v. 
Pilch,  4  Exch.  478;  Egerton  v.  Egerton,  17  N. 
J.  Eq.  419. 

In  this  case,  if  Bobbins  had  lived,  he  alone 
would  have  had  the  right  to  have  collected  the 
note,  and  it  required  some  further  act  on  his 
part  to  have  passed  the  title  either  of  the  note 
or  the  money  to  the  donee.  Had  he  collected 
and  used  the  money,  the  writing,  having  no 
consideration  to  support  it,  could  not  have  been 
enforced  against  him;  neither  can  it  be  against 
his  estate.  If  not  liable  upon  the  contract, 
there  is  no  liability  for  the  conversion  of  the 
money.  If  the  note  or  the  money  actually  be- 
longed to  the  donee,  then  there  would  be  a  lia- 
bility for  the  conversion  of  the  monev;  for  if 
the  gift  was  actually  executed,  then  the  donor 
could  not  revoke  it,  but  it  is  levokable  until 
executed.  Like  a  promissory  note  executed 
by  the  maker  to  the  payee  as  a  gift,  it  is  but  a 
mere  promise  to  make  a  gift,  and  not  enforce- 
able.    Williams  v.  Forhes,  114  111.  167. 


In  regard  to  written  declarations  of  gift, 
Schouler  in  his  work  on  Personal  Property, 
§89,  says:  **An  ordinary  writinir  of  gift  not 
under  seal  would,  we  presume,  have  the  effect 
in  most  States,  as  in  England,  of  a  parol  declar- 
ation of  gift,  agreeable  to  the  usual  statute 
provisions,  and  simply  furnish  more  tangible 
proof  than  expressions  by  mere  word  of  mouth 
that  a  ^ft  had  been  perfected,  vet  nothing 
conclusive.  Parol  deciarati:>ns  of  gift,  with- 
out delivery  of  the  chattel,  amount  to  notbi!ig 
more  at  the  old  law  than  a  promise  to  give,  void 
for  want  of  consideration;  but  in  some  of  the 
later  cases  written  memoranda  are  found  of 
considerable  importance  in  establishing  such  a 
declaration  of  trust  as  equity  would  now  be  dis- 
posed to  carry  into  effect  out  of  regard  to  the 
mutual  relation  of  donor  and  donee." 

In  1  Parsons  on  Contracts,  7th  ed.  p.  233,  it 
is  said:  "It  is  essential  to  a  gift  that  it  goes 
into  effect  at  once  and  completely.  If  it  re- 
gards the  future  it  is  but  a  promise,  and  being 
a  promise  without  consideration,  it  cannot  be 
enforced,  and  has  no  legal  validity.  Hence 
delivery  is  essential  to  the  validity  of  every 
gift,  for  not  even  a  court  of  equity  will  inter- 
fere to  enforce  a  merely  intended  or  promised 
gift.  There  is,  it  is  true,  some  authority  for 
supposing  that  a  ^if  t  inter  mvos  may  be  valid 
without  aelivery,  if  there  be  a  distinct  accept- 
ance. But  this  is  not  the  law.  Nor  will  trans- 
fer by  writing  alone  satisfy  the  requirement  of 
delivery."  See  2  Kent,  Com.  12th  ed.  pp.  438, 
439;  Payne  v.  Fowell,  5  Bush,  248;  Bishop. 
Cont.  §  82;  Qreen  v.  Langdon,  28  Mich.  222; 
Smithy,  Dorsey,  38  Ind.  451;  Smith  v.  Fer- 
guwn,  90  Ind.  229;  Dewl  v.  Dye,  123  Ind.  321, 
7  L.  R.  A.  439. 

There  was  no  title  to  the  note  or  the  money 
collected  upon  the  same  passed  by  the  writing 
to  the  appellant.  The  court  properly  sus- 
tained the  demurrer  to  the  complaint.  There 
is  no  error  in  the  record. 

Judgment  affirmed,  vnth  coits. 
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DUNSMOOR 

V. 

FUR8TENFELDT,  Reept.,  and  GEINGER, 
Appt. 

(....CaL....) 

1.   A  distributee's  share  of  money  in  the 
eoaUtdy  of  a  clerk  of  court  after  final  de- 


cree and  order  of  distributlGD,  if  nothing  re- 
mains to  be  done  except  to  pay  over  the  mooey, 
is  a  ''debt**  of  record  and  subject  to  garnishment 
by  a  creditor  of  the  distributee,  althou«rh  money 
in  custody  of  the  court  cannot  as  a  freneral  rule 
be  reached  by  garnishment. 
8.  Any  kind  of  oblif^tion  of  one  man  to 
pay  money  to  another  is  a  debt. 
(AprU  1,  ISBL) 


Not*.— Property  in  custody  of  the  law  not  subject 
to  aamishment, 

A  fund  in  the  custody  of  the  law  Is  not  subject 
to  garnishment^  although  the  debtor  Is  a  nonresi- 
dent and  the  fund  is  the  only  one  from  which  the 
creditor  can  obtain  satisfaction  of  his  debt.  Curtis 
V.  Ford,  10  L.  K.  A.  629,  and  note,  78  Tex.  JMB. 

A  fund  in  the  hands  of  the  clerk  of  the  court, 
pending  litigation  in  regard  to  its  ownership,  is  not 
subject  to  garnishment.   Jbid. 

Money  in  the  hands  of  a  United  Siates  marshal, 
ooUected  on  execution  from  the  United  States  cir- 
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cuit  court,  cannot  be  attached  by  trustee  process  in 
a  suit  issued  from  a  state  court.  Clarke  v.  Shaw,  24 
Blatchf .  97, 28  Fed.  Rep.  8S6:  Smith  v.  Bauer,  9  Colo. 
880,  citing  Freeman  v.  Howe,  65  U.  8.  24  How.  480, 
16  L.  ed.  749;  Lammon  v.  Feusier,  111  U.  S.  17, 28  L. 
ed.  887;  Corell  v.  Heyman,  111  U.  S.  176, 28  L.  ed.  8MX 
See  Van  Norden  v.  Morton,  99  U.  8.  878.  35  L.  ed. 
468;  Krippendorf  v.  Hyde,  110  U.  8.  276,  28  Lw  ed. 
145. 

Money  taken  from  a  prisoner  by  a  jailer  is  in  the 
custody  of  the  law,  and  not  the  subjeot  of  attaicAi- 
ment  or  execution.   Dahms  v.  Sears,  18  Or.  47,  ott«> 
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APPE4lL  by  defendant  Qeinger  from  a  judg- 
ment of  the  Superior  Court  for  Orange 
Coantj  in  favor  of  defendant  Furstenfeldt  in  a 
proceeding  Instituted  to  determine  which  was 
entitled  to  money  in  the  hands  of  complainant. 
BeverKd. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  Wilson  A  Bulla  and  Oeorg^e  A« 
Rankin  for  appellant 

Messrs.  V.  Montgomery  and  F.  0«  Dan- 
iel for  respondent. 

Vancliei;  (7.,  filed  the  followine  opinion: 
The  plaintiff  (clerk  of  the  superior  court) 
brought  this  action  to  compel  the  defendants, 
Furstenfeldt  and  Geinger,  to  interplead  as  to 
their  respective  adverse  claims  to  be  paid  a 
sum  of  money  in  the  possession  and  custody 
of  the  plaintiff,  which  he  was  willing  and 
ready  to  pay  to  the  one  to  whom  the  court 
should  determine  it  was  due.  The  court  ad- 
judged that  Furstenfeldt  was  entitled  to  the 
money,  and  Qeinger  brings  this  appeal  from  the 
judraient  upon  the  judgment  roll,  and  con- 
iends  that,  upon  the  facts  found,  the  judgment 
should  have  been  in  his  favor.  The  material 
'acts  found  are  substantially  as  follows:  (1) 
[n  January,  1888,  Pet^r  Escbelbach  made  an 
issignroent  of  his  property  to  one  Lewis,  for 
he  benefit  of  his  creditors.  (2)  Thereafter, 
Jlchler,  one  of  the  creditors  of  the  insolvent, 
)rought  an  action  in  the  Superior  Court  of 
^06  Angeles  County  against  Lewis,  the  as- 
ignee,  to  compel  him  to  account  to  the  credi- 
ors.  (8)  In  this  action  against  the  assignee  he 
pas  oraered  by  the  court  (April  11,  1889)  to 
eposit  with  the  clerk  thereof,  Dunsmoor 
3laintiff  herein),  about  $8,000,  to  be  held 
ending  the  litigation  as  to  the  proper  distribu- 
on  thereof  among  the  creditors;  and  there- 
pon  the  said  sum  was  so  deposited  by  the  as- 
gnee.  (4)  On  the  same  day  (April  11,  1889) 
je  court  ordered  a  distribution  of  said  sum 
mong  the  creditors,  one  of  whom  was  An  tone 
[iller,  to  whom  the  court  ordered  the  clerk 
ilaintiff  herein)  to  pay  from  said  money  the 
im  of  $305.32.  (5)  On  July  8,  1889,  Miller 
isigned  aU  his  right  and  title  to  the  last-men- 
Dned  sum,  then  in  the  custody  of  the  clerk, 
the  defendant  Furstenfeldt,  who,  on  the 
llowing  9th  day  of  July,  demanded  it  of  the 
erk,  but  the  clerk  then  refused,  and  ever 
ice  has  refused,  to  pay  the  same  to  Fursten- 
Idt.  (6)  On  the  6th  day  of  April,  1889,  the 
fend  ant  Geinger  obtained  a  ;|udgment  in  the 
iperior  Court  of  San  Francisco  against  An- 
ne Miller  for  the  sum  of  $1,819,  upon  which 
ecution  was  issued  to  the  sheriff  of  Los  An- 


geles County  on  June  18, 1889,  and  was  duly 
served  by  copy  and  garnishment  upon  Duns- 
moor,  the  plaintiff,  and  upon  Lewis,  the  as- 
signee of  the  insolvent,  on  June  24 »,  1889.  (7) 
Dunsmoor,  on  June  21,  1889.  answered  to  the 
garnishment  notice  that  he  held,  subject  to  the 
order  of  the  court,  $305.82,  which  had  been 
distributed,  by  order  of  the  court,  in  the  case 
of  Siehler  v.  Ijeieis,  to  Antone  Miller,  as  above 
stoted.  (8)  On  July  1, 1889,  defendant  Geinger 
demanded  of  Dunsmoor  said  sum  of  $305.32, 
which  the  latter  refused  to  pav,  and  which  he 
still  holds  in  his  custody,  subject  to  the  Judg- 
ment of  the  court  in  this  action,  as  alleged  in 
his  complaint  herein.  (9)  Thereafter  toe  de- 
fendant Furstenfeldt  petitioned  the  Superior 
Court  of  Los  Angeles  County  for  an  order 
commanding  Dunsmoor  to  pay  to  him  said  sum 
of  $805.32,  on  the  ground  that  it  had  been  as- 
signed to  him  by  Antone  Miller,  to  whom  it 
had  been  ordered  to  be  paid  in  the  case  of  Sieh- 
ler  v.  Leutii,  Auignee;  but  the  court,  after 
"due  hearing,'*  denied  his  petition  "upon  the 
ground  that  said  court  had  no  further  control 
or  jurisdiction  over  said  sum  of  money  bj  rea- 
son of  the  order  of  distribution  previously 
made  by  said  court."  Whether  Gdnger  had 
notice  of  this  petition  is  not  stated:  nor  does 
it  appear  that  he  participated  in  the  hearing. 
It  will  be  seen  that  the  garnishment  by  virtue 
of  Geinger's  execution  was  thirteen  days  prior 
to  the  assignment  by  Miller  to  Furstenfeldt, 
and,  therefore,  if  the  money  ($305.32)  in  the 
hands  of  Dunsmoor,  or  a  debt  from  Dunsmoor 
to  Miller  for  the  same  sum  pf  money  growing 
out  of  the  transactions,  was  sublect  to  the  gar- 
nishment, the  judgment  should  have  been  in 
favor  of  the  appellant;  otherwise,  the  judgment 
in  favor  of  Furstenfeldt  should  be  affirmed. 
Section  544  of  the  Code  of  Civil  Procedure 
provides  that  "all  persons  having  in  their  pos- 
session or  under  their  control  any  credits  or 
other  personal  property  belonging  to  the  de- 
fendant, or  owing  any  debts  to  the  defendant, 
at  the  time  of  service  upon  them  of  a  copy  of 
the  writ  and  notice,  as  provided  in  the  last  two 
sections,  shall  be  .  .  .  liable  to  the  plaintiff 
for  the  amount  of  such  credits,  property  or 
debts,  until  the  attachment  be  dlschargecl,  or 
any  judgment  recovered  by  him  be  satisfied." 
Respondent  contends  (1)  that  no  part  of  the 
money  in  the  possession  of  Dunsmoor  belonged 
to  the  defendant  Miller;  (2)  that  the  money,  of 
which  Dunsmoor  acquired  the  possession  by 
the  order  of  the  court,  was,  at  the  time  of  the 
service  of  the  writ,  in  the  custody  of  the  law, 
and  therefore  not  subject  to  garnishment;  and 
(3)  that  Dunsmoor  owed  no  debt  to  Miller. 
1.  We  think  it  must  be  conceded  that  the 


r  Robinson  v.  Howard,  7  Cush.  267;  Morris  v. 
anlxnan,  14  Gray,  220;  Clymer  v.  Willis,  8  Cal. 
:  Wilder  v.  Bailey,  8  Mass.  289;  Pollard  v.  Ross, 
[aes.  81ft  Commercial  Exoh.  Bank  v.  McLeod,  66 
ra«  686:  Parmlee  v.  Leonard,  9  Iowa,  140;  lisley 
Nichols,  12  Piok.  27U;  Hunt  v.  Stevens, 8  Ired.  L. 
;  Drake,  ^ttaohm.  M  608-606. 

When  cUtaehahle, 

lut  the  interest  of  a  party  in  money  paid  into 
irt  may  be  attached  In  proceedings  agninst  a 
iresident.  Trotter  v.  Lehigh  Z.  ft  1.  Co.  2  Cent. 
p,  737,  41  N.  J.  Bq.  229.  See  Conover  v.  Ruok- 
Q,  88  N.  J.  Bq.  803;  Wehle  v.  Connor,  88  N.  Y. 
L.  R.  A. 


281;  Dunlop  v.  Patterson  F.  Las.  Co.  74  N.  Y.  145. 

The  surplus  proceeds  of  property  in  the  hands  of 
an  officer  of  the  court  after  satisfying  the  process 
belongs  to  defendant,  and  is  subject  to  garnish- 
ment by  a  creditor.  Leroux  v.  Baldus  (Tex.)  May 
2, 1890;  Hamilton  v.  Ward,  4  Tex.  865. 

Property  in  the  custody  of  an  officer  is  not  at- 
tachable unless  left  in  possession  of  the  debtor: 
but  when  in  his  possession  a  second  attachment  is 
valid,  where  property  does  not  appear  charged  on 
execution  seasonably  issued.  Pond  v.  Baker,  1 
New  Bug.  Rep.  897,  68  Vt.  298,  citing  Beach  v.  Ab- 
bott. 4  Vt.  606;  Rood  v.  Scott,  6  Vt.  288;  West  River 
Bank  v.  Gorham.  88  Vt.  649. 
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$8,000,  while  in  the  custody  of  Dunsmoor,  did 
not  belong  to  the  creditors  of  the  iDSolvent. 
Lewis,  the  assignee  of  the  insolvent,  held  it  in 
trust  for  those  creditors,  to  be  distributed 
among  them  ratably  in  payment  of  their  sev- 
eral demands  agamst  the  insolvent.  In  his 
hands,  no  one  of  the  creditors  could  have  law- 
fully claimed  any  part  of  the  money  as  his  in- 
dividual personal  proper tv;  nor  could  all  the 
creditors  jointly  have  so  claimed  al]  the  money, 
as  it  was  not  a  special  deposit  by  or  for  them. 
Wade,  Attachm.  §§  829.  407.  The  transfer 
of  the  money  from  the  assignee  to  Dunsmoor 
in  obedience  to  the  order  of  the  court  gave  the 
creditors  no  more  title  to  it  than  they  had  be- 
fore. 

2.  Whether  the  money  was  ordered  to  be 
delivered  to  Dunsmoor  in  his  official  capacity 
as  clerk  of  the  court,  or  as  a  receiver  or  mas- 
ter in  chancery,  he  held  it  for  the  same  pur- 
poses (though  not  by  the  same  title)  for  which 
it  had  been  held  by  the  assignee,  and  for  no 
other  purpose.  For  such  purposes,  and  until 
they  were  accomplished,  no  doubt  the  money 
was  in  the  custody  of  the  law,  in  the  ordinary 
sense  of  the  term;  but,  so  far  as  the  court  was 
concerned,  such  purposes  were  fully  accom- 
plished by  the  final  decree  in  the  case  of  Sichler 
V.  Lewis,  Assignee,  determining  the  share  of  the 
money  to  which  each  creditor  was  entitled, 
and  ordering  Dunsmoor  (as  clerk  or  receiver) 
to  pay  to  each  creditor  a  specific  certain  sum 
from  the  fund.  That  was  the  end  of  the  ju- 
dicial proceedings  in  the  case  of  tiichler  v. 
Leiois.  The  execution  of  the  decree  by  pay- 
ing the  money  to  the  creditors  was  all  that 
remained  to  be  done.  The  only  reason  as- 
signed by  the  authorities  for  the  rule  prohibit- 
ing the  attachment  of  property  in  the  custody 
of  the  law  is  that  such  attachment  would 
generally  delay  and  embarrass  judicial  and 
other  official  proceedings  in  the  administra- 
tion of  such  property;  and  that  this  is  a  suffi- 
cient reason  for  the  rule,  as  applied  to  all 
judicial  proceedings  in  regard  to  such  prop- 
erty, is  generally  admitted;  and  to  this  extent 
the  wei^t  of  authority  admits  no  exception  to 
the  rule.  But,  according  to  a  great  prepon- 
derance of  the  modern  cases,  there  are  some 
exceptions  to  the  rule  as  applied  to  property 
in  the  custody  of  purely  executive  officers, 
based  upon  the  maxim  that  the  rule  should 
not  be  applied  "when  the  reason  of  the  rule 
ceases."  Civil  Code,  S§  8509,  8510.  After 
speakine  of  the  rule  ana  the  exceptions  there- 
to in  Maryland,  Mr.  Wade,  in  his  work  on 
Attachment  (g  424)  says:  "It  is  elsewhere 
held,  and  as  it  appears,  with  considerable 
unanimity,  that  when  defendant  has  a  rightCto 
a  certain  distributive  share  of  the  fund  in  the 
hands  of  a  receiver,  master  in  chancery  or 
trustee  of  court,  the  officer  may  be  effectually 
garnished  by  a  creditor  of  the  party  so  enti- 
tled, after  the  court  has  ordered  it  to  be  paid. 
.  .  .  The  authorities  seem  to  concur  in  hold- 
ing receivers  and  similar  officers  liable  to  gar- 
nishment when  they  have  in  their  hands  a 
definite  sum  to  which  the  defendant  or  judg- 
ment debtor  is  clearly  entitleil,  and  the  officer 
has  nothing  more  to  do  with  the  fund  than  to 

Eay  it  over.    Some  of  them  may  go  beyond, 
ut  none,  so  far  as  they  have  been  examined, 
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fall  short  of  this  conclusion."  See  also  Freem. 
Executions,  §  129;  Qaither  v.  Bidlew,  4  Jones, 
L.  488,  69  Am.  Dec.  764. 

In  speaking  of  assignees  in  bankruptcy  and 
insolvency,  and  after  admitting  that  the  prop- 
erty in  their  hands  is  not  subject  to  eamisb- 
ment  before  an  order  of  distribution,  the  same 
author  (§  428)  says:  "It  is  another  matter 
when,  in  the  course  of  the  administration  of 
his  duties,  the  assic^nee  has  in  his  hands  a  sum 
due  one  of  the  creaitors,  and  a  creditor  of  such 
creditor  seeks  to  charge  him  as  garnishee  in 
respect  thereto.  In  such  case  the  exemption 
could  be  maintained,  if  at  all,  only  on  the 
ground  of  the  official  capacity  in  which  the 
money  of  the  defendant  was  held.  It  is  no 
longer  the  property  of  the  assignee.  In  case 
of  his  refusal  to  pay  it  over  to  the  party  en- 
titled thereto,  the  latter  should  maintam  an 
action  for  it.  It  is  not  apparent  how,  in  such 
case,  the  assignee  would  occupy  ground  more 
favorable  to  his  exemption  than  would  a  sher- 
iff in  possession  of  a  surplus  due  an  execution 
defendant"  As  to  sheriffs,  see  section  421, 
same  author.  In  cases  of  garnishment  of  exec- 
utors and  administrators  in  respect  to  the 
property  of  legatees  and  heirs  the  exception  to 
the  rule  of  exemption  applies  after  an  order 
of  distribution  of  the  property  has  been  made 
whereby  the  share  or  portion  of  the  defendant 
in  attachment  is  rendered  definite  and  cer- 
tAin.  Wade,  Attachm.  §§  425,  426;  Freem. 
Executions,  §181;  Estate  of  Nerac,  85  CaL 
892. 

I*think  the!case  at  bar  comes  fairly  within 
the  exception  to  the  rule  that  propertylin  the 
custody  of  the  law  is  not  subject  to  garnish- 
ment. 

8.  Having  conceded  that  no  part  of  the 
money  in  the  hands  of  Dunsmoor — ^that  is,  no 
particular  coins  or  bank-bills— could  be  said 
to  be  the  personal  property  of  Miller,  a  deliv- 
ery of  which  to  himself  he  was  entitled  to  de- 
mand of  Dunsmoor,  it  remains  to  answer  the 
objection  that  "Dunsmoor  owed  no  debt  to 
Miller. "  If,  as  contended  and  conceded,  no^par- 
ticular  money  in  Dunsmoor's  hands  belonged 
to  < Miller,  and  Dunsmoor  might  have  paid 
Miller  the  sum  ordered  by  the  court  to  bejpaid 
him  in  any  lawful  money,  it  would  seem  to 
follow  that  Dunsmoor  owed  Miller  $805.82; 
and,  surely,  what  Dunsmoor  owed  Miller  was 
a  debt  {Rodman  v.  Aiunsan,  18  Barb.  197).  the 
payment  of  which  Miller  could  have  enforced. 
Indeed,  it  was  a  debt  in  the  strict  legal  sense, 
— a  judgment— a  debt  of  record.  Burrill,  Law 
Diet.  For  a  full  exposition  of  the 'word 
"debt,"  as  used  in  law,  and  particularly  in 
statutes,  see  Ifew  Jersey  Ins,  Co,  v.  Meeker,  37 
N.  J.  L.  800,  and  authorities  there  cited  .'Any 
kind  of  obligation  of  one  man  to  pay  money 
to  another  is  a  debt.  "A  debt  signifies  what 
one  owes.  There  is  'always  some  obligation 
that  it  shall  be  paid;  but  the  manner  in  which 
.  .'^.  it  is  to  be^paid,  or  the  means  of  coercing 
payment,  do  not  enterj  intoj  the  definition. 
Rodman  v.  Munson,  supra. 

Perhaps  Miller  might  have  coerced  pay- 
ment by  motion  in  the  same  court  that  ordered 
the  payment.  If  not,  he  certainly  could  have 
recovered  the  debt  by  action  upon  the  judg- 
ment rendered  in  the  case  of  Sichler  v.  Lewis, 
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I  think  the  judgmeDt  should  be  reversed,  and 
that  the  lower  court  should  be  directed  to  ren- 
der judfl^ent  on  the  findings  of  fact  in  favor 
of  appellant. 
We  concur:    Foote,  e.,  Temple,  c. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion the  judgment  ie  revereed,  and  the  court  be- 
low is  directed  to  render  judgment  on  the 
findings  of  fact  in  favor  of  the  appellant. 


William  P.  CA8HMAN,  Appt, 

George  B.  ROOT  et  at,,  Respts, 
(....Cal ) 

A  purchase  of  stoek  by  a  broker  Ibr  his 
customer,  who  puts  up  a  marsln  and, 
aside  from  oommisttODB  and  iDterests,  dmply  re- 
ceives or  pays  the  difference  between  the  buying 

.  and  selUngr  values.  Is  Invalid  under  Const.,  art.  i, 
fiSO,  as  a  sale  of  stock  on  margin,  and  can  give 
the  broker  no  remedy  to  enforce  the  customer's 
Indebtedness  to  him  thereon. 

(June  1,1891.) 

APPEAL  bjT  plaintifF  from  a  Judgment  of 
the  Superior  Court  for  thd  City  and  Coun- 
ty of  San  Francisco  in  favor  of  defendants  in 
an  action  brought  to  compel  a  reconveyance  to 
plaintiff  of  certain  real  estate  which  he  had 
conveyed  to  defendant  Hooker  as  security  for 
margins  which  might  be  demandel  by  defend- 
ant Koot  in  connection  with  stock  1  lansactions 
which  he  was  carrying  on  for  plaintiff.  JSe- 
versed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mesers,  P*  Reddy  and  W*  H.  Metson* 
for  appellant: 

All  of  the  alleged  accounts  and  dealings  be- 
tween the  defendant  Hooker  and  appellant 
were  void,  for  the  reason  that  the  same  were 
founded  upon  and  were  contracts  for  the  sale 
of  shares  of  the  capital  stock  of  corporations 
on  margin. 

Const,  art.  4,  §  26. 

The  language  used  by  the  parties  shows  an 
express  contract  to  buy  and  sell  shares  of  the 
capital  stock  of  corporations  "on  margin." 

Civil  Code,  §  1620. 

The  court  must  virtually  have  stricken 
from  the  contract  the  words  "  on  margin/'  in 
order  to  have  found,  as  it  did,  which,  in  effect, 
made  a  new  contract  for  the  parties  in  the  face 
of  the  language  of  the  contract,  and  the  ex- 
pressed intention  of  the  parties,  which  is  con- 
trary to  all  rules  of  interpretation  and  con- 
struction. 

Jones,  Commercial  and  Trade  Contracts,  g  8. 

Defendant  Hooker,  being  at  the  time  of  the 
making  of  the  contract,  a  member  of  the  San 
Francisco  Stock  &,  Exchange  Bodrd  of  Brok- 
ers, and  the  plaintiff  having  been  engaged  for 
years  before  that  time  in  buying  and  selling 


stocks  on  margin  in  that  market,  both  of  the 
parties  should  be  presumed  to  have  understood 
the  term  "  on  margin,"  and  to  have  used  it 
with  the  trade  meaning. 

Jones,  Commercial  and  Trade  Contracts, 
1 116,  p.  167;  Dos  Passes,  Stock  Brokers  and 
Stock  Exchanges,  pp.  859,  861;  Hatcli  v.  Doug- 
las, 4Si  Conn.  116. 

For  definitions  of  **  marrin,"  see — 

Markhamy,  Jaudon,  41  N,  Y.  289;  Lewis, 
Stocks,  Bonds  and  Other  Securities,  p.  124; 
Dos  Passos,  Stock  Brokers  and  Stock  Ex- 
changes, pp.  108,  104;  Cook,  Stock  and  Stock- 
holders, 2a  ed.  §457,  and  notes;  Dewey,  Con- 
tracts for  Future  Delivery,  pp.  106-115;  Cobb 
V.  Prell  (Kan.)  22  Am.  L.  Reg.  N.  S.  612,  618, 
notes;  McNeil  v.  Tenth  Nat,  Bank,  55  Barb. 
64;  Stenton  v.  Jerome,  54  N.  Y.  481. 

In  the  Constitutional  Convention  ''sale  on 
margin,"  was  defined  as  follows:  **It  is  mere- 
ly a  sale  of  stock  on  time,  the  stock  being  re- 
tained as  security,  and  not  delivered  until 
final  payment  is  made.  That  is  what  is  gen- 
erally called  a  sale  on  margin.  If  the  stock 
falls  in  value  before  the  time  of  final  pavment 
arrives,  the  buyer  is  called  upon  to  advance 
more  margin." 

Debates  and  Proceedings  of  the  Constitu- 
tional Convention,  vol.  2,  p.  806. 

Contracts  for  sales  on  margin,  as  above  de- 
fined, are  the  contracts  declared  to  be  void  by 
the  provisions  of  the  Constitution  above  re- 
ferred to. 

It  is  no  part  of  the  broker's  function  to  re- 
ceive the  property  bought  or  sold  by  him,  still 
less  to  pay  the  pnce,  or  to  take  the  delivery,  in 
his  own  name. 

Cook,  Stock  and  Stockholders,  2d  ed.  §457; 
Bisbee  &  Simonds,  Produce  Exchanges,  §  108, 

g.  185;  Story,  Ag.  g  28;  Dos  Passos,  Stock 
rokers  and  Stock  Exchanges,  pp.  108-111; 
Mechem,  Ag.  §  986;  Child  v.  Hugg,  41  Cal. 
519;  Jones,  Fledges,  ^495. 

A  broker  acta  in  a  threefold  capacity:  first 
in  purchasing  the  stock,  he  is  an  agent;  then, 
in  advancing  the  money  for  the  purchase,  he 
becomes  a  creditor;  and,  finally  in  holding  the 
stock  to  secure  the  advances  made,  he  becomes 
a  pledgee  of  it. 

Jones,  Pledges,  g  496:  Colebrook,  Colkteral 
Securities,  §  806;  Lewis,  Stocks,  Bonds  and 
other  Securities,  p.  128. 

Where  a  broker  and  customer  are  dealing 
in  stocks  on  margin,  the  broker  is  a  principiu 
and  one  of  the  parties  to  the  contract,  and  not 
a  mere  agent. 

p^RuehiSey  v.  Dehaven,  97  Pa.  202-205;  White- 
sides  V.  Hunt,  97Ind.  191;  Beveridge  v.  Hewitt, 
8  111.  App.  468;  Flagg  v.  Baldwin,  88  N.  J. 
Eq.  229;  Justh  v.  HoUiday,  2  Mackey,  346,  11 
Wash.  L.  Rep.  418;  CM  v.  Prell,  15  Fed.  Rep. 
774,  22  Am.  L.  Reg.  N.  S.  609;  Cook,  Stock 
and  Stockholders,  §§  345,  346. 

The  account  was  founded  upon  an  illegal 
and  void  contract,  and  therefore  it  created  no 
indebtedness  on  the  part  of  plaintiff  to  the  de- 
fendant Hooker. 

Rapal je  &  Lawrence,  Law  Dictionary,  Debt. 

The  contract  was  void. 


NOTB.— As  to  invalidity  of  option  deals  and  oon-  I  Osgood  v.  Bauder  (Iowa)  1  L.  R.  A.  066;  Spraffue  v. 
tvacts  for  stock  on  margin,  see  notes  to  Preston  v.    Warren  (Neb.)  8  L.  R.  A.  079;  Harrey  v.  Merrill, 

CInoinnaU,  C.  &  H.  Y.  R.  Ck>.  (Ohio)  1 L.  R.  A.  141;  <  (Mass.)  6  L.  R.  A.  ffX^  

12  L.  R.  A. 


513 


Califobnia  Sttfrbhb  Coxtbt. 


Juris, 


Const,  art.  4,  §  26;  GreeDhood.  Pub.  Pol. 
Rules  I.  II.  p.  1 ;  BeU  v.  LeggHt,  7  N.  Y.  176; 
BiggiiiS  v.  Htggins,  65  Mo.  846;  Oibbs  y.  8mWi, 
115  Mass.  592;  Story.  Eq.  Jur.  par.  298;  2 
ParsoDB,  Cont.  chap.  2.  par.  8,  pp.  388-890; 
Smith  V.  Johns(m,  1  Ala.  Sel.  Cas.  562;  Smith 
Y.  Johnwn,  87  Ala.  688;  Maybin  y.  Goulon,  4 
XJ.  8.  4  Dall.  298,  1  L.  ed.  841. 

There  was  do  indebtedness,  eyen  though  the 
defendant  Hooker  acted  as  a  broker. 

Irwin  y.  Williar,  110  U.  8.  610,  28  L.  ed. 
280:  Be  Green,  7  Bias.  848;  Stewart  v.  Garrett, 
8  Cent.  Rep.  719.  65  Md.  892;  Kirkpatrick  v. 
Adams,  20  Fed.  Rep.  287;  First  Nat,  Bank  of 
Lyons  y.  Oskaloosa  P.  Co.  66  Iowa,  41 ;  Thomp- 
son V.  Cvmmings,  68  Ga.  125;  Barnard  v. 
Baekhaus,  62  Wis.  598;  Bartlett  v.  Smith,  18 
Fed.  Rep.  268;  Tenney  y.  Foote,  96  111.  99; 
North  y.  PhiUips,  89  Pa.  250;  Fareira  y.  (?aft«</, 
Id.  89;  Swanger  v.  Mayberry,  59  Cal.  94. 

The  contract  and  dealings  between  the  par- 
ties being  yoid,  all  securities  thereunder  are 
also  yoid. 

Cook,  Stock  and  Stockholders,  §  847. 

It  was  a  wagering  contract. 

Cook,  Stock  and  Stockholders,  g§  848,  847. 

Messrs,  Pillsbory  A  Blandin^  for  re- 
spondent Root. 

Messrs.  M.  C.  Baum  and  Charles  J. 
Hefif^erty  for  respondent  Hooker. 

Temple,  C,  filed  the  following  opinion: 
This  action  is  brought  to  compel  a  convey- 
ance to  plaintiff  of  certain  real  estate,  which  it 
is  ayerred  was  conyeyed  by  plaintiff  to  defend- 
ant Root  on  the  18lh  of  June,  1884,  in  trust  to 
secure  the  payment  by  plaintiff  to  defendant 
Hooker  of  any  indebteoness  which  might  ex- 
ist within  six  months  after  the  14th  of  July, 
1885.  The  complaint  alleges  that  plaintiff  was 
not,  at  the  commencement  of  the  suit,  and  for 
a  long  time  prior  had  not  been,  indebted  to 
Hooker  in  any  amount  whatever.  Demand 
for  a  deed  and  refusal  are  also  averred.  The 
answers  admit  that  the  conveyance  was  made 
in  trust,  as  charged  in  the  complaint,  but 
charge  that  plaintiff  is  still  indebted  to  the  de- 
fendant Hooker  in  the  sum  of  $2,847.  De- 
fendant Hooker  was  a  stock  broker  engaged  in 
buying  and  selling  mining  stocks  in  San  Fran- 
cisco, on  margin  or  otherwise,  as  required. 
Plaintiff  had  been  a  regular  customer  of  Hook- 
er for  many  yeai-s,  and  had  lost  heavily  in 
stock  speculations.  Being,  as  Hooker  testified, 
rather  short  of  money,  he" conveyed  the  prop- 
erty sued  for  in  trust  to  defendant  Root,  who 
was  in  Hooker's  employ,  to  cover  margins,  and 
to  enable  plaintiff  to  continue  his  speculations 
in  stock.  Hooker  states  that  he  valued  it  at 
about  $8,000,  and  to  that  extent  plaintiff  could 
buy  on  margin  without  actually  putting  up 
money.  They  continued  to  deal  together  un- 
til Hooker's  business  was  closed  by  his  insoly- 
ency  in  December,  1886,  at  which  time  Hook- 
er held  certain  stocks  for  plaintiff,  and,  ac- 
cording to  Hooker's  books,  plaintiff  owed  him 
$2,847.  Plaintiff  does  not  dispute  the  correct- 
ness of  the  account  according  to  the  course  of 
dealing  between  the  parties  or  their  under- 
standing at  the  time,  but.  claims  that  the  debt 
is  illegal,  and  the  contract  to  pay  void,  under 
section  26  of  article  4  of  the  Constitution  of 
this  State.  It  reads  as  follows:  '  *  All  contracts 
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for  the  sale  of  shares  of  the  capital  stock  of  any 
corporation  or  association,  on  margin  or  to  m 
delivered  at  a  future  day,  shall  be  void,  and 
any  money  paid  on  such  contracts  may  be  re- 
covered by  Uie  party  pa^n^  it  by  suit  in  any 
court  of  competent  jurisdiction."  Plaintiff's 
dealings  with  Hooker  were  altogether  on  mar- 
gin .  When  the  estimated  value  of  the  land  did 
not  afford  sufficient  margin,  it  was  put  up  in 
cash,  and  was  kept  good  as  the  market  fluctu- 
ated. Upon  purchasing  stock,  the  coet  price 
was  charged  to  plaintiff,  less  the  amount  of 
margin  put  up  in  cash.  When  sold,  his  ac- 
count was  credited  with  the  amount  realized. 
He  was,  of  course,  charged  with  the  broker's 
commissions  and  the  interest  on  the  money  ad- 
vanced. The  result,  of  course,  was  that  plain- 
tiff, aside  from  the  commissions  and  interest, 
simply  received  or  paid  the  differences  between 
the  buying  and  selling  values.  It  was  not 
contemplated  that  he  should  ever  receive  the 
stock,  although  he  might,  had  he  been  able, 
have  paid  his  debt  and  demanded  the  securities 
at  any  time.  Stock  ordered  was  always  pur- 
chased by  Hooker,  paid  for  in  full,  and  de- 
livered to  him,  except  when  he  had  orders  to 
sell  the  same  stock  for  another  customer,  in 
which  case  the  stock  was  simply  transferred 
from  one  account  to  the  other  at  market  rates. 
The  account  was  generally  balanced  monthly, 
when,  as  Hooker  testified,  plaintiff  could  tell 
whether  he  had  lost  or  won  in  slocks.  Hook- 
er did  not  keep  the  stock  of  his  customers  sep- 
arate, or  preserve  its  identity,  but  always  had 
under  his  control  sufficient  to  satisfy  the  claims 
of  his  customers.         < 

It  is  evident  from  these  facts  that  the  only 
purpose  of  these  dealinss  was  to  enable  plain- 
tiff to  speculate  in  the  fluctuations  of  the  mar- 
ket. Ii  there  were  no  break  in  the  proceed- 
ings, it  was  indifferent  to  plaintiff  whether  any 
stock  was  bought  or  not,  provided  the  entries 
were  made  in  his  account  according  to  the  mar- 
ket rates.  It  was  quite  a  different  matter, 
however,  to  Hooker.  Had  he  not  purchased, 
the  transaction  would  have  been  a  continuous 
wager  between  himself  and  his  customer  as  to 
the  future  of  the  market.  By  purchasing  be 
secured  himself,  and  had  no  other  interest  than 
his  commissions  and  the  interest  on  bis  money. 
So,  too,  had  there  been  a  break  anywhere  In 
the  deal,  it  might  have  been  important  to  de- 
termine whether  the  stock  was  purchased  by 
Hooker  as  agent  and  belonged  to  plaintiff,  or 
was  purchased  for  himself  simply  to  make  him- 
self safe  upon  his  contract  to  give  plaintiff  the 
advantage  of  the  fluctuations  of  the  market 
The  respondent  contends  that  the  relation  of 
vendor  and  vendee  did  not  exist  between 
plaintiff  and  Hooker;  that  they  neither  bought 
nor  sold  stock  to  each  other;  that  Hooker,  as 
agent  tor  plaintiff,  purchased  and  paid  for  the 
stock,  receiving  immediate  delivery  for  plain- 
tiff, and  thereafter  held  it  subject  to  bis  order 
upon  the  payment  of  the  price  and  commis- 
sions. The  further  contract,  by  which  be  held 
it  as  security  for  a  loan,  constituted  the  relation 
of  pledgeor  and  pledgee,  which  is  not  prohib- 
itea  by  the  ConstUution.  This  view  was 
adopted  by  the  learned  judge  of  the  trial  court, 
and  the  findings  are  carefully  drawn  upon  that 
theory.  They  find  that  the  stock  was  pur- 
chased by  Hooker  as  agent  of  and  tielonged  to 
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plaintiff,  and  that  Hooker  neyer  sold  stock  to 
or  bought  from,  plaintiff.  No  part  of  the  in- 
debtedness, therefore,  arose  from  the  sale  of 
atock  on  margin  or  otherwise. 

This  view  of  the  relation  between  the  broker 
and  his  customer  in  such  a  transaction  is  sus- 
tained by  the  weight  of  authorities,  in  this 
country  and  in  England,  but  the  decisions  are 
by  no  means  uniform.  The  first  prominent 
case  on  thepoint  is  \farkka/m  v.  Jaudon^  41  N. 
Y.  285.  The  question  there  was  whether 
the  stock  in  the  hands  of  the  broker  was  a 
pledge.  In  order  to  determine  this  question, 
an  analysis  is  made  of  the  contract  relations, 
separating  the  powers  and  obligations  of  the 
parties.  It  was  he) d  that  the  broker  undertook 
(1)  to  purchase  for  his  customer;  (2)  to  advance 
the  money  required  beyond  the  margin;  (8)  to 
carry  the  stock,  the  margin  being  kept  good, 
the  customer  to  receive  the  gain  or  suffer  the 
loss;  (4)  to  reta'in  the  stock,  or  an  equal  amount 
of  the  same  kind  of  stock;  (5)  to  deliver  to 
customer  when  required,  upon  payment;  or 
(6)  to  sell  when  required,  accounting  for  the 
proceeds.  That  the  customer  contracts:  (1) 
to  pay  the  stipulated  margin;  (2)  to  keep  the 
mar^n  good;  and  (8)  to  take  the  shares  when 
required,  and  pay  the  amount  due  the  broker. 

This  statement  of  the  rights  and  obligations 
of  the  parties  has  been  generally  followed  in 
other  cases,  in  which  similar  questions  have 
arisen;  and  stockboards  and  brokers  have 
adopted  it  as  correctly  statins  the  nature  of  the 
relation  between  broker  and  customer.  It  is 
evident,  however,  that  the  court  in  this  analy- 
sis assumes  the  conclusion  which  it  desired  to 
reach.  Its  correctness  has  been  questioned. 
In  that  case  there  were  two  strong  dissenting 
opinions,  in  which  the  relation  between  the 
broker  and  his  customer  was  regarded  simply 
as  a  contract  relation,  bv  which  the  fact  of 
agency  was  ignored  or  deoied.  Mr,  Justice 
Grover  says:  "The  contract  contemplated 
that  the  title  should  at  all  times  remain  in  the 
defendants  (brokers)."  Mr.  Justice  Woodruff 
refers  for  his  views  of  the  relation  to  his  opin- 
ion in  Morgan  v.  Jaudon,  40  How.  Pr.  386. 
He  there  states  his  opinion  to  be  that  'it  does 
not  contemplate,  in  the  first  instance,  that  the 
.customer  shall  ever  acquire  the  title  to  the 
atock.  It  is  a  pure  specination  in  the  rise  and 
fall  of  stocks,  .  .  .  and  the  broker  is  employed 
to  provide  the  means,  either  from  his  own 
funds,  ...  or  by  borrowing  in  bis  own  name 
and  on  his  own  credit,  by  pledge  of  the  very 
stock  which  he  buys,  the  required  amount; 
and  the  whole  expectation  and  mtention  of  the 
parties  is  satisfied,  if,  when  directed  to  sell,  he 
produces  the  required  number  of  shares,  and 
aells  them  for  the  very  purpose  for  which  the 
speculation  is  made,  viz.  :  to  realize  the 
profits  or  determine  the  loss  which  results  to 
the  party  employing  him  for  that  purpose.  It 
is  entirely  clear  that  in  these  transactions  the 
party  employed,  though  he  belongs  to  a  class 
commonly  called  'brokers,'  does  not  act  as 
broker  merely.  In  such  business  they  are 
more  than  brokers;  and  all  arguments  imput- 
ing to  them  a  mere  agency,  so  far  as  they  rest 
upon  the  facts  that  they  are  called  'brokers,' 
are  unsound  and  fallacious."  In  Pennsylva- 
nia it  has  been  held  that  the  relation  of  princi- 
pal and  agent  does  not  exist  between  the  broker 
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and  his  customer,  but  both  are  principals. 
Raehizky  v.  De  Haven,  97  Pa.  202;  North  v. 
Philipe,  89  Pa.  250;  Dickson  v.  Thomas,  97  Pa. 
278:  Oheen  v.  Johnson,  90  Pa.  88. 

In  Ingrdham  v.  Taylor,  58  Conn.  508,  it  was 
held  that  the  broker,  under  such  a  contract, 
was  not  bound  to  purchase  the  stocks  at  all. 
It  was  enough  if  he  could  procure  them  when 
called  for,  at  the  market  rate,  when  ordered. 
It  is  said:  "By  such  contracts  the  plaintiff 
bought  the  ri^ht  to  demand  at  his  option  as  to 
the  time  the  delivery  of  shares  at  the  price  of  the 
day  of  agreement.  The  defendants,  in  con- 
sideration of  his  payments  upon  margins,  as- 
sumed the  risk  of  an  undertaking  to  deliver 
shares  upon  demand  at  that  price."  These  ci- 
tations are  made  to  show  that  it  is  not  univer- 
sally admitted  that  the  broker  in  such  transac- 
tions purchases  the  stock  as  the  agent  of  the 
customer.  Looking  at  It  from  the  point  of  view 
of  the  customer  only,  it  is  clear  that  by  this  de- 
vice he  has  been  able  to  purchase  stock  on  mar- 
gin. This  phrase  has  come  to  have  a  peculiar 
or  technical  meaning  among  stock  dealers,  and 
it  is  applied  to  just  these  transactions  between 
broker  and  customer. 

It  is  a  matter  of  public  history  that  the  con- 
stitutional provision  was  adopted  just  after  a 
period  of  remarkable  stock  speculation,  in 
which  a  large  part  of  the  community  had  been 
set  wild  with  the  apparent  prospect  of  great 
gain,  and  the  rapid  fluctuations  of  stock  af- 
forded unusual  inducement  to  stock  gambling. 
By  skillful  manipulation  of  the  markets,  a  few 
fortunate  ones  had  been  able  to  take  advantage 
of  the  existing  mania,  and  make  large  fortunes 
for  themselves,  at  the  cost  of  wide-spread  finan- 
cial ruin  and  distress.  People  of  small  means 
were  enabled  by  brokers  to  speculate  largely  at 
that  time,  through  these  very  purchasers  on 
margin.  Of  these  matters  this  court  will  take 
judicial  notice,  and,  doing  so,  cannot  doubt 
that  this  inhibition  was  intended  to  strike  down 
this  practice.  If  it  does  not  do  this,  it  simply 
beats  the  air.  Although  an  isolated  case  or 
two  might  occur,  where  a  transaction  directly 
between  vendor  and  vendee  is  upon  like  terms, 
certainly  we  know  there  was  no  practice  of 
that  kind  which  could  have  been  regarded  as 
an  evil  of  sufficient  importance  to  be  prohibit- 
ed in  the  fundamental  law.  Such  a  prohibi- 
tion is  of  little  worth  if  it  can  be  evaded  by  so 
simple  a  device.  A  party  wishing  to  purchase 
on  margins  has  but  to  interpose  his  broker,  who 
is  to  carry  the  stock  instead  of  the  original 
owner.  This  would  not  diminish  the  evil.  In 
fact,  it  is  the  very  form  of  the  evil  mainly  in- 
tended to  be  prohibited.  It  may  be  said  that 
if  the  relation  be  not  one  of  principal  and 
agent,  but  simply  a  contract  relation,  by  which 
the  broker  agrees  to  speculate  in  stocks,  the 
customer  indemnifying  him  against  loss,  and 
taking  the  profits,  still  there  is  no  sale.  It 
would  be,  it  may  be  said,  a  contract  to  enable 
the  customer  to  speculate  in  differences  of  mar- 
ket values.  It  Is  only  sales  on  margin  that  are 
prohibited  and  made  void.  It  is  not  easy  to 
characterize  by  a  name  the  relation  between 
the  broker  and  his  customer.  For  all  ordinary 
purposes,  it  may  be  admitted  that  the  broker 
purchases  as  the  agent  of  his  customer,  and 
then  holds  the  stock  as  a  pledge  to  secure  a 
debt;  but  if  by  the  transaction  the  customer  is 
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enabled  to  do  that  which  is  prohibited,  to  wit, 
purchase  stock  on  margin,  it  must  be  held  to 
be  within  the  prohibition;  and  if  Hooker  did 
not  himself  sell  to  plaintiff,  but  was  only  the 
instrument  through  whom  the  illegal  end  was 
accomplished,  he  beine  privy  to  the  design, 
the  same  result  would  follow.  Intin  y.  Wil- 
liar,  110  U.  S.  510,  28  L.  ed.  280.  In  the  ac- 
complishment of  the  unlawful  purpose,  he 
took  the  place  of  the  vendor,  and  carried  the 
stock  as  the  vendor  might  have  done;  and  the 
end  was  thus  reached  per  interparitam  per- 
sonam. The  end  attained,  and  not  the  form 
of  the  transaction,  must  determine  the  ques- 
tion.   It  is  claimed  that  it  does  not  appear 


that  the  stock  was  the  capital  stock  of  a  cor- 
poration or  an  association;  but  it  is  so  found, 
and  the  respondent  is  in  no  position  to  com- 
plain of  the  finding.  We  think  the  court 
erred  in  holding,  from  the  evidence,  that 
plaintiff  was  indebted  to  Hooker  or  his  as- 
signee. We  therefore  recommend  that  the 
onier  and  judgment  be  reversed,  and  a  new 
trial  ordered. 

We  concur:    Foote*  0,;  TitmgBrmXdf  C. 

Per  Curiam: 

For  the  reasons  ^ven  in  the  foregoing  opin- 
ion, the  order  and  judgment  are  reverted,  and  a 
new  trial  ordered. 
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Roena   SHELTON,  Impleaded,  etc.,  Appt., 

V. 

ORR,  JACKSON   &  CO.  et  al. 

(....Tenn ) 

Beal  estate  held  by  hneband  and  wiHa 
Jointly  as  tenants  by  entirettes  is  subject 
to  the  riffht  of  homestead  exemption  under  Oode« 
1 2085,  ezemptinff  real  estate  belonfflnff  to  the  head 
of  a  family  to  the  amount  of  $1,000;  and  the  right 
maybe  claimed  by  the  wife  after  a  decree  of  di- 
vorce by  which  she  is  given  the  homestead. 

(April  Term,  ISOO.) 

APPEAL  by  defendant  Roena  Shelton  from 
a  decree  of  the  Chancery  Court  for  Ben- 
ton County  denying  her  right  of  homestead 
exemption  in  certain  property.    Beoereed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  E.  Jones  for  appellant. 
Mr.  L.  L.  Hawkins  for  appellees. 

Caldwell.  J.,  delivered  the  opinion  of  the 
court: 
G.  W.  Shelton  and  his  wife,  Roena  Shelton, 


were  Joint  owners  as  tenants  by  entireties  of  a 
residence  in  Camden.  It  was  worth  less  than 
$1,000,  and  he  owned  no  other  real  estate.  In 
1888  they  conveyed  it,  by  deed  of  trust,  to  se- 
cure the  payment  of  certain  debts,  to  one  H.  F. 
Stegall.  In  1888,  when  but  a  small  part  of  the 
secured  indebtedness  remained  unpaid,  other 
creditors  of  G.  W.  Shelton  filed  this  bill  to  fore- 
close  the  deed  of  trust  and  reach  the  surplus 
proceeds  of  the  trust  property  for  their  own 
debts.  G.  W.  Shelton  made  no  defense,  but 
his  wife  answered  the  biU,  claiming  homestead 
in  the  house  and  lot,  subject  to  the  deed  of 
trust,  the  proper  and  binding  execution  of 
which  she  admitted.  Before  the  filing  of  this 
bill,  Mrs.  Shelton  brought  her  suit  in  the  cir- 
cuit court  against  her  husband  for  divorce;  and 
an  absolute  divorce  was  granted  to  her,  pending 
the  present  bill  in  the  chancery  court  The 
circuit  court,  in  its  Judgment,  granted  the  dis- 
solution of  the  bonds  of  matnmony,  also  ad- 
judged that,  as  between  her  and  him,  she  was 
entitled  to  homestead  in  said  house  and  lot; 
such  adjudication  being  subject  to  the  single 
reservation  that  it  should  not  operate  to  tne 


NOTS.— Tenancy  by  the  entiretu  denned. 

Tenancy  by  entireties,  says  Mr.  Preston,  is  where 
husband  and  wife  take  an  estate  to  themselves 
Jointly  by  grant,  or  devise,  or  limitation  of  use 
made  to  them  during  coverture,  or  by  grant,  etc., 
which  is  in  Uri  at  the  time  of  the  marriage,  and 
completed  by  livery  of  selain  or  attornment  during 
the  coverture.    1  Preston,  Bstates,  18L 

If  the  estate  be  conveyed  to  husband  and  wife 
originally,  they  are  tenants  by  the  entirety  and 
neither  can  convey  his  or  her  interest  so  as  to  affect 
the  right  of  survl vorship  in  the  other.  Lux  v.  Hoff, 
47  IlL  42S;  Mariner  v.  Saunders,  10  HI.  124;  Davis  v. 
Clark,  26  Ind.  424:  Babbit  v.  Scroggin,  1  Duvall,  272; 
Marburg  v.  Cole*  48  Md.  402:  Shaw  v.  Hearsey,  6 
Bfass.  821;  Fox  v.  Fletcher,  8  Mass.  274:  Draper  v. 
Jackson,  16  Bfass.  480;  Harding  v.  Springer,  14  Me. 
4Q7;  Wales  v.  Coffin,  18  Allen,  216;  Hemingway  v. 
Scales,  42  Hiss.  1;  Hall  v.  Stephens,  66  Mo.  670;  Fisher 
V.  Provin,  26  Mich.  360;  Zomtleln  v.  Bram,  1  Cent. 
Rep.  66. 100  N.  7.  12:  Doe  v.  Howland,  8  Cow.  fSH; 
Torrey  v.  Torrey,  14  N.  Y.  480:  Wright  v.  Saddler, 
20  N.  7.  820;  Den  v.  Branson,  5  Ired.  L.  428;  McCurdy 
V.  Canning,  64  Pa.  80;  FairchQd  v.  Chastelleux,  1  Pa. 
176;  Taul  v.  Campbell,  7  Yerg.  810;  Brownson  v. 
Hull,  16  Vt.  800;  Ketohum  v.  Walsworth,  5  Wis.  06. 
See  note  to  Baker  v.  Stewart  (Kan.;  2  L.  B.  A.  484. 
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Htuband  and  wife  ae  tenante  by  ent4ftty. 

Where  land  is  given  by  will  to  husband  and  wife, 
they  hold  by  entireties,  and  the  right  of  survivor- 
ship  will  prevail  over  any  attempted  alienation  by 
the  husband.  Slmonton  v.  Oomellus,  96  N.  C.  488,  t 
BL  Com.  182. 

Both  are  seised  of  the  entirety  per  tout,  c<  fion  per 
my,  so  that  neither  can  dispose  of  any  part  without 
the  a«ient  of  tbe  other,  but  the  whole  must  remain 
to  the  survivor.  Lltt.  1 666;  Co.  Litt.  187;  Bro.  Abr. 
title,  Cui  in  VUa,  8;  Back  v.  Andrew,  2  Vem.  Ufk 
Purefoy  v.  Rogers,  2  Lev.  80;  Doe  v.  Parrott«  S 
T.  K.664. 

But  where  an  estate  is  conveyed  to  a  man  and  a 
woman  who  are  not  married,  but  who  afterwards 
intermarry,  as  they  took  originally  by  moieties, 
they  will  continue  to  hold  by  moletlee  after  tbe 
marriage.  1  Inst.  187  b;  2  Cruise,  Dig.  611: 5  Cruise, 
Dig.  448:  Moody  v.  Moody,  Amb.  610;  Ames  v.  Kor> 
man,  4  Sneed,  668;  McDermott  v.  French,  15  N.  J. 
Bq.  80;  Babbit  v .  Scroggin,  1  iDuv.  272;  1  Wasbb. 
Real  Prop.  *426. 

Right  of  huOiand  to  eonfrot  eeime. 
The  right  at  conunon  law  to  control  the  poosearion 
during  the  joint  lives  of  husband  and  wife  is  In  the 
husband,  yet  neither  can  defeat  the  ri^ht  of  tbe 
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prejudice  of  the  rights  of  complainants  in  the 
present  bill.  Hearing  the  cause  on  pleadings 
and  proof,  the  chancellor  adjudged  that  com- 
plainants were  entitled  to  the  relief  sought  in 
their  bill,  and  that  Mrs.  Shelton  had  no  right 
of  homestead  in  the  property  involved.  From 
that  part  of  the  decree  refusing  her  claim  to 
homestead  she  has  appealed  to  this  court.  Ttie 
conveyance  of  the  residence  by  husband  and 
wife,  to  secure  payment  of  particular  debts,  is 
not  a  waiver  of  ^e  right  of  homestead  therein, 
as  against  other  debts.  Hall  v.  Fulgham,  86 
Tenn.  451.  If  the  secured  debts  be  not  paid, 
and  the  deed  of  trust  or  mortgage  be  foreclosed, 
the  surplus  proceeds  of  the  property  is  subject 
to  the  homestead  right,  and  will  be  held  as  an 
exempt  fund,  to  the  extent  of  $1,000,  for  re- 
investment in  other  real  estate.  White  v. 
Fulghum,  87  Teitn.  281.  So  that  in  the  case 
before  us  there  is|  nothing  to  defeat  the  claim 
of  Mrs.  Shelton  in  the  fact  that  she  and  her 
husband  conveyed  this  property  in  trust  to  se- 
cure Stegall's  debts,  and  that  foreclosure  has 
been  decreed.  As  against  complainants,  her 
right  is  the  same  as  it  would  be  without  such 
conveyance  and  decree.  If  in  that  case  she 
would  be  entitled  to  homestead  in  the  property, 
she  is  now  entitled  to  the  same  right  in  such  of 
its  proceeds  as  may  remain  after  payment  of 
the  secured  indebtedness.  The  homestead  is 
in  the  bead  of  the  family,  and,  in  case  of  mar- 
riage, in  the  husband  primarily;  but  when  the 
wi^  obtains  a  divorce  from  her  husband,  on 
account  of  his  fault  or  misconduct,  "the  title 
to  the  homestead  shall  be  vested,  by  decree  of 
the  court  granting  the  divorce,  in  the  wife, 
and  after  her  death  it  shall  pass  to  the  children. " 
Mill.  &  y .  Code,  §  2946.  This  provision  of  the 
Statute  was  met  by  the  judgment  of  the  circuit 
court  when  granting  Mrs.  Shelton  a  divorce, 
and  the  homestead  was  thereby  effectually 
vested  in  her,  if  in  law  the  property  was  sub- 
ject to  the  right  of  homestead  at  all.  The 
reservation  in  that  judgment  did  not  diminish 
her  legal  rights  thereunder^  for  complainants 


in  this  cause  had  taken  no  steps,  nor  indeed 
could  they  have  taken  any,  which  could  oper- 
ate to  the  prejudice  of  any  existing  right  of 
homestead.  It  follows,  therefore,  that  Mrs. 
Shelton  is  now  entitled  to  the  right  of  home- 
stead in  said  house  and  lot,  or  its  proceeds 
when  sold,  subject  alone  to  the  prior  claim  of 
Stegall,  if  said  property  was  held  by  such  a 
title  as  to  be  subject  to  the  claim  of  home- 
stead by  G.  W.  Shelton  before  the  execution 
of  the  deed  of  trust.  In  short,  the  question 
is  whether  or  not  the  right  of  homestead 
exists  or  inheres  in  real  estate  owned  by 
husband  and  wife  jointly  as  tenants  by  entire- 
ties. The  learned  chancellor  was  of  opinion 
that  it  did  not,  and  so  adiudged.  By  the  Stat- 
ute, "a  homestead  or  real  estate  in  the  posses- 
sion of  or  belonging  to  each  head  of  a  family, 
and  the  improvements,  if  any,  thereon,  to  the 
value  of,  in  all,  $1,000,  shall  be  exempt  from 
sale  under  legal  process  during  the  life  of 
such  head  of  a  family,  and  which  shall  inure  to 
the  benefit  of  his  widow  and  children,  and  shall 
be  exempt  from  sale  in  any  way,  at  the  instance 
of  any  creditor  or  creditors."  Mill.  &  V. 
Code,  1^  2985.  "Each  head  of  a  family  owning 
real  estate  shall  have  the  right  to  elect  where 
the  homestead  or  said  exemption  shall  be 
set  apart,  whether  living  on  the  same  or 
not."  Id.  §  2986.  These  provisions  "apply 
as  well  to  equitable  as  legal  estates,"  and  also 
*to  leasehold  oroperty."  Id.  §^  2987,  2988. 
And  homestead  exists  in  favor  of  one  owning 
only  a  life  estate  in  the  land.  Arnold  v.  Jones, 
9  Lea,  548.  The  homestead  exemption  is  a 
favorite  in  this  country,  and  laws  concerning 
it  are  construed  liberally  in  favor  of  the  claim- 
ant. Thompson,  Homestead  and  Exemptions, 
§8  4,  7,  781;  9  Am.  &  Eng.  Encvclop.  Law, 
519;  White  v.  Fulghum,  87  Tenn.  284;  Diekin- 
eon,  V.  Mayer,  11  Heisk.  520;  Arnold  v.  Jones,  9 
Lea,  548;  Ben  v.  DrUkdl,  11  Lea.  649. 

The  language  of  our  Statute  is  most  compre- 
hensive. In  the  description  of  the  property  in 
which  the  right  exists,  its  terms  are  broad  and 


survivor  to  the  whole  estate.  The  busbaDd  has 
suoh  rights  as  are  incident  to  bis  own  property 
Pray  v.  Btebbins,  1  New  Enir.  Rep.  SO,  lH  Mass. 
228. 

The  right  of  the  husband  to  control  the  estate 
held  by  entireties  is  not  affeoted  by  statutes  en- 
abUng  married  women  to  bold  and  dispose  of  their 
property  as  if  sole  unless  expressly  so  stated.  Ibid,, 
citing  Robinson  v.  Eagle,  29  Ark.  202;  Hulett  v.  in- 
low,  fi7  Ind.  412;  Rogers  v.  Orlder,  1  Dana,  242;  Mar- 
burgr  V.  Cole,  49  Md.  4(B;  Fisher  v.  Provin,  2S  Mich. 
847:  McDuir  y.  Beauchamp,  60  Miss.  681;  Den  y.  Har- 
denberffh,  10  N.  J.  L.  49;  Bertlee  v.  Nunan,  92  N.  T. 
162;  Barber  v.  Harris,  15  Wend.  815;  Bennett  v. 
ChUd,  19  Wis.  888.  See,  wntra.  Cooper  v.  Ck>oper,  76 
Dl.  67;  Hoffman  v.  Stigers,  28  Iowa,  80B;  Clark  v. 
dark,  66  N.  H.  106. 

Xieose  hy  ftiMband. 

By  the  great  weight  of  authority  the  husband 
may  lease  an  estate  conveyed  to  him  and  his  wife 
in  fee,  which  will  be  good  against  the  wife  during 
coverture,  and  will  fail  only  in  the  event  of  his  wife 
suryiving  him.  Washburn  v.  Burns,  84  N.  J.  L.  18; 
Barber  v.  Harris,  15  Wend.  815:  Jackson  v.  McCon. 
nelL,  19  Wend.  175;  Bertlee  v.  Nunan,  92  N.  Y.  152. 
Topping  T.  Sadler,  5  Jones,  L.  867;  Fairchild  v! 
Chastelleux,  1  Pa.  176:  Ames  v.  Norman,  4  Sneed, 
688:  Pollok  V.  Kelly,  6jLlr.  C.  L.  867;  Wyckoff  v. 
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Gardner,  20  N.  J.  L.  666;  Ward  v.  Ward,  L.  R.  14  Ch. 
Div.  606;  (Godfrey  v.  Bryan,  Id.  616. 

Husband  eannoi  convey  to  prejudice  of  wife^s  estate. 
The  estate  of  the  wife  as  survivor  of  her  husband  is 
not  alfected  by  conveyance  by  the  husband,  during 
coverture,  of  the  whole  estate  (Ames  v.  Norman, 
4  Sneed,  688),  nor  by  a  levy  upon  the  estate  by  cred- 
itors of  the  husband.  French  v.  Mehan,  66  Pa.  286. 
But  he  can  convey  directly  to  his  wife  such  tide 
as  he  has  in  real  estate  which  they  own  as  tenants 
by  entireties.    Enyeart  v.  Kepler,  118  Ind.  84. 

Conveyance  to  husband  and  wife  and  third  person; 
tenancy  created. 

Where  an  estate  Is  made  to  a  husband  and  wife 
and  a  third  person,  unless  a  tenancy  in  common  has 
been  created,  they  together  take  one  half  by  en. 
tirety  and  the  third  person  the  otherhalf  tobe  held 
in  common.  Hulett  v.  Inlow,  57  Ind.  412;  Hall  v. 
Stephens,  65  Mo.  9iO. 

It  is  always  competent,  however,  by  appropriate' 
words,  to  make  the  husband  and  wife  tenants  in 
common.  The  laws  of  the  several  States  are  not 
uniform  on  this  subject.  1  Washb.  Real  Prop.  426; 
4  Kent,  Com.  862;  Anderson,  Diet.  404,  citing  Chand- 
ler V.  Cheney,  87  Ind.  894;  Re  Benson,  8  Biss.  118; 
Jacobs  V.  Miller,  60  Mich.  124;  Hadlock  v.  Gray,  2 
West.  Rep.  819, 104  Ind.  686;  Thornton  v.  Thornton, 
8  Rand.  182;  8  Lead.  Cas.  Law  of  Real  Prop.  148. 
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unrestricted:  "A  homestead  or  real  estate  in 
the  possession  of  or  belonging  to  each  head  of 
a  family  .  .  .  shall  be  exempt,  etc.;  and 
'*each  liead  of  a  family  owning  real  estate  shall 
have  tlie  right  to  elect,"  etc  Interpreting; 
these  words  according  to  their  ordinary  signif- 
icance, as  must  be  done  in  the  absence  of  any 
qualification  or  limitation  upon  them,  there  can 
be  but  little  trouble  in  ascertaining  the  legis- 
lative intent.  Undeniably  the  designation  "real 
estate,"  in  its  ordinary  sense  includes  the  in- 
terest of  a  husband  in  a  house  and  lot  owned 
by  himself  and  his  wife  jointly  as  tenants  by 
entireties.  If  such  an  interest  is  not,  in  fact 
and  in  law,  real  estate,  what  can  it  be?  Certain- 
ly it  is  not  personalty.  So  naturally  does  it  fall 
-within  the  meaning  of  the  words  "real  estate," 
as  employed  in  the  Statute,  that  they  must  in- 
evitably be  held  to  embrace  it,  there  being 
nothing  in  other  parts  of  the  Act,  or  in  its  his- 
tory, indicating,  even  remotely,  that  the  law- 
makers used  those  words  unadvisedly,  or  in- 
tended to  omit  or  exclude  such  an  interest  from 
the  protection  of  the  Statute. 

Moreover,  the  object  of  the  Statute,  as  well 
as  its  language,  demands  this  construction.  It 
was  conctfiv^  that  an  Exemption  Law,  pro- 
tecting $1,000  worth  of  real  estate  to  heads  of 
families  owning  the  same,  would  be  wise  legis- 
lation, and  promotive  of  the  public  welfare. 
To  be  so,  it  must  be  impartial,  and  apply  alike 
to  each  head  of  a  family  owning  "a  homestead 
or  real  estate,"  whether  in  fee,  for  life,  lease- 
hold interest,  legal  or  equitable  estate.  The 
nature  of  the  estate  or  extent  'of  the  title  of 
the  beneficiary  was  not  of  the  essence  of  the 
scheme.  The  purpose  was  to  stay  the  hand  of 
the  creditor,  as  against  a  limited  amount  in 
value  of  real  estate,  of  whatever  character,  be- 
longing to  any  citizen  who  should  be  the  head 
of  a  family.  It  was  known,  unquestionably, 
that  different  persons,  entitled  to  tbe  same  pro- 
tection, owned  different  interests  and  different 
estates  in  land,  and  terms  broad  enough  to  in- 
clude them  all  were  employed.  Why  not  in- 
clude the  head  of  a  family  who  owns  land  as 
tenant  by  entirety  with  his  wife  in  the  scope 
of  a  law  whose  purpose  is  so  humane  and  com- 
mendable? To  the  extent  of  bis  interest,  he 
can  use  the  land  for  the  shelter,  support  and 
benefit  of  his  family,  in  tbe  same  manner  as 
could  another  man  owning  the  absolute  fee. 
He  stands  in  the  same  or  greater  need  of  the 
law's  favor.  Is  he  anv  the  less  deserving  of 
protection  because  he  does  not  own  the  whole 
estate?  Or  is  the  officer  of  the  law  to  take 
what  he  has  because  he  has  not  more?  Mani- 
festly not.  The  protection  of  such  an  interest 
is  clearly  within  the  spirit  and  the  letter  of  the 
Statute.  We  can  conceive  no  satisfactory  rea- 
son why  the  Legislature  should  not  have  in- 
tended to  embrace  in  this  wholesome  provision 
all  present  interests  in  land  naturally  em- 
braced in  the  language  used  in  the  Act. 
Again,  under  the  authority  of  Ames  v.  Nor- 
man, 4  Sneed,  682,  the  estate  of  G.  W.  Shelton 
in  the  house  and  lot  in  question  here  might,  be- 
fore tbe  deed  of  trust,  have  been  seized  and 
sold  at  law,  and  the  purchaser  at  such  a  sale 
would  have  become  vested  with  the  "  right  to 
occupv  and  enjoy  the  rents  and  profits  of  the 
land  during  the  joint  lives"  of  Shelton  and 
wife,  and,  in  case  Shelton  survived  her,  with 
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the  fee.  Now.  can  it  be  that  an  interest  in 
land  which  is  so  subject  to  seizure  and  sale, 
and  the  sale  of  which  will  vest  in  the  purchaser 
the  right  to  the  full  enjoyment  of  the  whole 
property  during  the  life  of  the  debtor  at  least, 
is  not  real  estate,  within  the  contemplation  of 
the  Homestead  Law?  We  think  not.  If  the 
creditor,  in  right  of  the  husband,  may  take  the 
whole  property,  at  all  events  during  the  life  of 
the  latter,  so  the  husband,  in  his  own  right, 
may  invoke  the  protection  of  the  law  for  the 
whole  property  during  tbe  same  period.  The 
husband's  estate  under  the  deed,  augmented  by 
his  marital  interest  in  his  wife's  estate,  becomes 
practically  tantamount  to  the  whole  estate 
during  their  joint  lives.  It  is  so  held  in  favor 
of  his  creditors  seeking  a  sale,  or  in  favor  of 
purchasers  at  judicial  sale;  for  like  reason  it 
must  be  so  held  in  his  favor  when  he  asserts 
his  claim  for  homestead.  That  propertv  held 
by  husband  and  wife  by  entiretiea  could  not 
"mure  to  the  benefit  of  his  widow  and  chil- 
dren" upon  his  death,  but  would  vest  in  her  ab- 
solutely by  right  of  survivorship,  is  not  a  suflB- 
cient  reason  for  denying  his  right  of  homestead 
therein  while  they  both  live.  If  so.  then  tbe 
right  of  homestead  could  never  exist  in  favor 
of  a  life  tenant,  for  his  estate  ceases  with  his 
death,  and  nothing  can  "inure  to  tbe  benefit 
of  his  widow  and  children"  as  homestead.  But 
the  right  of  homestead  does  exist  in  a  life  es- 
tate {Arnold  v.  Jones,  9  Lea,  548)  and  in  "lease- 
hold property"  (Code.  §  2988).  though  the 
period  of  the  lease  may  terminate  in  the  life- 
time or  at  the  death  of  the  lessee.  The  mean- 
ing of  the  Statute  is  that,  in  lands  descending 
from  the  husband  and  father,  the  homestead 
"shall  inure  to  the  benefit  of  the  widow  and 
children."  We  cannot  believe,  in  tbe  absence 
of  an  express  declaration  to  that  effect,  in  tbe 
face  of  the  law  itself,  that  the  framers  of  our 
Constitution,  and  the  members  of  the  General 
Assembly,  intended  to  extend  the  benefits  of 
the  homestead  exemption  to  citizens  owning 
real  estate  in  severalty,  and  not  to  those  own- 
ing it  jointly  with  their  wives,  as  tenants  by 
the  entirety.  A  law  making  such  a  distinction 
would,  in  our  judgment,  be  ooth  impolitic  and 
unjust  It  would  be  an  unjustifiable  discrim- 
ination in  favor  of  some  persons  and  against 
others  alike  deserving  of  the  law's  favor  and 
protection.  Such  is  not  our  law,  which,  as 
we  understand  it,  ,is  distinctly  impartial,  ex- 
tending the  right  of  tbe  exemption  to  "each 
head  of  a  family  owning  real  estate,"  whether 
in  fee,  for  life,  for  years,  in  severalty,  in  joint 
tenancy,  etc. 

The  case  of  MeBoberts  v.  Oapeland^  86  Tenn. 
211,  is  not  in  point.  There  a  husband  and 
father  conveyed  a  tract  of  land  to  his  daugh- 
ters, reserving  a  life  estate  to  himself  and  his 
wife.  The  court  held  that  after  his  death  his 
wife  took  the  life  estate  by  survivorship  in  her 
own  right,  and  that  it  should  not  be  "reckoned 
as  a  part  of  his  land  in  the  assignment  of 
homestead  and  dower"  to  her  as  his  widow, 
because  "all  his  title  and  interest  in  that  par- 
ticular tract  of  land  ceased  absolutely  with  his 
death."  86  Tenn.  212,  218.  The  husband's 
riffht  of  homestead  exemption  in  the  reserved 
life  estate  was  in  no  sense  involved,  and  could 
not  have  been,  under  the  facts  of  that  case,  it 
arising  after  all  his  interest  had  passed  away. 
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Had  he  made  the  claim  of  sucb  right  in  his 
lifetime,  it  should  have  prevailed:  but  hove 
that  would  have  been  the  court  was  not  called 
upon  to  express  an  opinion,  and  could  not  prop- 
erly have  done  so.  As  to  the  case  of  Avans  v. 
3pereU,  8  Lea,  76,  wherein  it  was  decided  that 
the  right  of  homestead  did  not  exist  in  land 
held  by  tenants  in  common,  we  content  our- 
selves with  the  observation  that  its  reasoning 
(which  we  do  not  feel  called  upon  to  approve) 
has  no  application  to  this  case,  because  here 
the  debtor's  interest  is  practically  equivalent  to 
an  estate  for  life,  at  the  least,  in  severalty,  and 
is  not  an  undivided  interest  merely,  as  in  that 
case]  that  if  sound  upon  its  own  facts,  which 
we  do  not  decide,  the  doctrine  of  that  case 
should  not  be  extended.  In  Mary  C.  Cullom 
V.  John  A.  Cooper  et  al. ,  decided  at  the  De- 
cember Term,  1888  (oral  opinion),  the  question 
was  exactly  the  same  as  that  involved  in  the 
present  case,  and  the  decision  was  against  the 
claim  of  homestead.  With  the  greatest  care 
we  have  reconsidered  the  question,  and  now 
decide  it  otherwise,  holding  that  the  ri^ht  of 
the  homestead  exemption  does  attach  to  real 
estate  owned  by  husband  and  wife  jointly  as 
tenants  by  entireties.  For  reasons  already 
stated,  it  is  clear  that  G.  W.  Shelton  was  en- 
titled to  homestead  in  the  house  and  lot,  sub 
ject  alone  to  the  deed  of  trust.  The  judgment 
of  the  circuit  court  granting  Mrs.  ISheJton  a 
divorce  vested  her  with  the  same  ris:ht.  She 
is  now  entitled  to  an  exemption  in  the  surplus 
proceeds  of  the  property,  the  same  to  be  rein- 
vested according  to  law.  White  v.  Fulghvm, 
87  Tenn.  290. 

Reverse  the  decree  as  to  homestead,  and  enter 
decree  in  accordance  with  this  opinion.  Com- 
plainants will  pay  costs  of  appeal. 

Snodgrass.t/.,  dissenting: 

We  do  not  concur  in  the  holding  that  the 
homestead  exemption  applies  to  the  interest  of 
a  husband  in  land  held  in  joint  tenancy  with 
the  wife.  He  is  not  the  owner  of  the  property, 
or  sole  possessor,  as  contemplated  by  our  law. 
Under  the  Constitution,  "  a  homestead  in  the 
possession  of  each  head  of  a  family,  and  the 
improvements  thereon  to  the  value,  in  all,  of 
$1,000,  shall  be  exempt  from  sale  under  le^ 

Srocess  during  the  life  of  such  head  of  a  fam- 
y,  to  inure  to  the  benefit  of  the  widow,  and 
shall  be  exempt  during  the  minority  of  their 
children  occupying  the  same."  Const.  1870, 
art.  11,  §  11.  The  Statute  of  1870  on  this 
subject  is  in  exactly  the  same  terms,  exempt- 
ing "a  homestead  in  the  possession  of  each 
head  of  a  family."  It  also  provided  that  such 
homestead  should  inure  to  the  benefit  of  the 
widow,  and  be  exempt  during  the  minority  of 
the  children  occupying  it,  and  until  the  young- 
est child  reached  the  age  of  twenty-one  years. 
The  6th  section  of  the  Act  provided  that  ''the 
homestead  in  the  possession  of  a  husband  shall, 
upon  his  death,  go  to  his  widow  during  her 
natural  life,  with  the  products  thereof  to  her 
own  use  and  benefit,  and  that  of  her  family 
who  reside  with  her,  and  upon  her  death  it 
shall  go  to  the  minor  children  of  her  deceased 
husband,  free  from  the  debts  of  the  father, 
mother  or  said  children:  and  upon  the  death 
of  said  minor  child  or  children,  or  their  ar- 
rival of  age,  the  same  may  be  sold,  and  the 
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proceeds  distributed  amouj?  all  the  heirs-at-law 
of  the  deceased  head  of  a  nimily,  according  to 
the  Laws  of  Descent  and  Distribution  in  this 
State."  The  7th  and  8th  sections  are  as  fol- 
lows: "Sec.  7.  Upon  the  death  of  said  head  of  a 
family  without  widow  or  miqor  children,  said 
land  shall  be  sold  for  the  payment  of  the  debts 
as  may  be  legally  established  against  his  estate, 
and  the  remainder  distributed  among  his  heirs 
according  to  the  rules  of  descent  in  force  at  the 
time  in  tnis  State.  Sec.  8.  If  the  head  of  a 
family  is  married,  and  his  wife  obtain  a  di- 
vorce on  account  of  his  fault  or  misconduct, 
the  title  to  the  homestead  shall  be  vested  by 
the  decree  of  the  court  granting  the  divorce  in 
the  wife,  and  after  her  death  it  shall  pass  to 
their  children." 

These  sections  quoted  show  conclusively  that 
the  homestead  contemplated  was  to  exist  on 
land  owned  by  the  head  of  a  family:  that  it 
was  such  as  might  inure  to  the  benefit  of  his 
widow  (because  she  was  such)  after  his  death, 
and  which  would  descend  to  his  children,  or, 
when  sold,  the  proceeds  might  be  distributed 
"among  all  the  heirs  at  law  of  the  deceased 
head  of  a  family,"  "among  his  heirs."  It  was 
an  estate  too,  which,  after  the  death  of  wife  or 
children,  might  be  sold  *  'to  pay  debts  legally 
established  asrainst  his  estate,"  and  was  such  a 
one  that,  if  tBe  wife  obtained  a  divorce  on  ac- 
count of  his  fault  or  misconduct,  it  was  to  be 
vested  by  decree  of  court  in  the  wife  for  life, 
and  after  her  death  in  "their  children." 

These  provisions  show,  first,  that  the  land 
subject  to  homestead  must  belong  to  the  hus- 
band in  severalty,  and  especially  that  they  do 
not  apply  to  lands  l^eld  by  husband  and  wife 
in  joint  tenancy.  Such  land  goes  to  the  sur- 
vivor on  the  death  of  either.  Taul  v.  Camp- 
beU,  7  Yerg.  819;  Berrigan  v.  Fleming,  2  Lea, 
271;  Shields  v.  Netherlands  5  Lea,  201;  Me- 
Roderte  v.  Copeland,  85  Tenn.  211.  It  is  mani- 
fest, then,  that  a  homestead  on  it  would  not 
inure  to  the  benefit  of  his  widow  as  such,  and 
for  her  use  and  benefit,  and  that  of  her  family 
residing  with  her,  and  upon  her  death  to  the 
minor  children  of  her  deceased  husband,  be- 
cause on  his  death  the  entire  fee  would  vest  in 
her,  and  "her  family  residing  with  her"  could 
take  no  interest  in  it  whatever,  nor  upon  her 
death  would  it  go  to  the  minor  children  of  her 
deceased  husband.  It  would  go  to  her  devisee, 
or,  in  default  of  a  will,  to  her  children  or  heirs, 
and  not  to  his.  unless,  of  course,  they  were  the 
same.  And,  for  the  same  reason,  it  could  not 
be  sold  and  proceeds  distributed  among  his 
heirs  in  the  contingencies  provided  for  as  quot- 
ed; nor,  upon  divorce  granted  for  his  miscon- 
duct, could  it  be  vested  in  the  wife  for  life,  with 
remainder  to  their  children,  because  that  would 
be  to  limit  her  own  fee  for  life,  and  deprive 
her  of  the  power  to  devise  her  estate  after  dis- 
coverture.  If,  upon  dissolution  of  the  marital 
relation,  the  property  would  vest  in  her,  it 
would  be  absolutely.  These  considerations,  it 
seems  to  us,  show  conclusively  that  the  Home- 
stead Law  is  not  applicable  to  such  a  tenancy; 
but  there  are  others.  If  a  legal  homestead  does 
exist  on  such  an  estate,  what  is  the  effect  of  it? 
Suppose  a  divorce  granted  to  the  husband. 
He  would  still  remain  the  head  of  the  family, 
and  the  homestead  right  would  exist  in  him. 
Then  it  must  continue  to  the  destruction  of 
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the  wife's  iDterest  in  the  fee  for  life;  so  that  in* 
that  event  a  homestead  would  be  carved  out 
exclusively  for  him  in  land  which  did  not  be- 
long to  him,  but  which  in  fact  belonged  also 
to  another.  80,  too,  the  husband  can  abandon 
a  legal  homestead,  and  the  fee  in  it  may  be 
sold  in  that  event  for  his  debts,  and  it  will 
vest  in  the  purchaser  free  from  the  homestead 
riffht;  but  it  cannot  be  said  that  such  sale  would 
auect  the  wife's  right  in  a  joint  tenancy,  even 
if  she  joined  in  the  abandonment,  because  her 
interest  in  the  fee,  her  right  of  survivorship, 
would  not  be  affected  by  either  abandonment 
or  sale.  The  Act  of  1879,  amending  the  Home- 
stead Law  of  1870^  does  not  affect  the  question 
by  adding  to  the  words  "a  homestead"  the 
words  ''or  real  estate  belonging  to  each  bead 
of  a  family,"  because  these  words  made  no 
other  change  in  the  law  than  to  ^ve  the  hus- 
band or  bead  of  the  family  the  nght  to  elect 
where  he  would  locate  the  homestead.  Flatt 
V.  Stadler,  16  Lea,  879.  Now,  suppose  the 
husband  elects  to  locate  it  on  the  joint  tenancy 
of  himself  and  wife,  and  dies  leaving  other 
lands.  The  wife,  according  to  the  case  being 
considered,  would  take  the  selected  homestead 
as  such  (although  it  was  her  own),  and  would 
thereby  be  cut  out  of  any  homestead  in  the 
husband's  land.  This  would  inevitably  result 
if  such  an  interest  was  a  proper  homestead, 
but  we  have  held  it  was  not,  and  defeated  this 
verv  result  in  her  favor.  MeHoberts  v.  Cope- 
land,  80  Tenn.  211. 

There  are  many  considerations  of  like  char- 
acter which  go  to  prove  that  such  a  joint  estate 
in  land  was  not  within  the  contemplation  of 
the  law-makers  in  establishing  ''a  homestead 
in  possession  of  the  head  of  a  family;"  and 
there  is  still  a  part  of  the  Statute  unquoted 
which  we  think  clearly  shows  that  neither  such 
an  estate,  nor  any  other  estate  held  in  common 
with  others,  was  within  such  contemplation; 
and  that  only  such  as  was  exclusively  within 
the  ownership  and  possession  of  the  head  of  a 
family  was  contemplated, — such  as  he  held  in 
severalty,  and  could  be  set  apart  to  him  by 
metes  and  bounds,  and  that  without  resorting 
to  a  court  to  partition  and  carve  out  for  him 
such  estate.  'The  third  and  fourth  sections  of 
the  Act  provide  for  levy  upon  the  real  estate 
of  the  debtor  upon  which  the  homestead  is  sit- 
uated by  execution  and  attachment,  and  di- 
rects that  the  levvinff  officer  shall  summon 
three  disinterested  freeholders,  and  have  them 
set  apart  the  homestead  of  the  debtor  out  of 
the  real  estate  levied  upon.  They  are  to  fix 
the  precise  boundaries,  and  the  remainder  of 
the  lands  are  to  be  sold.  If  it  is  of  greater 
value  than  $1,000,  and  is  so  situated  that  it 
cannot  be  divided  so  as  to  set  apart  the  home- 
stead, the  freeholders  shall  certify  the  fact,  and 
the  officer  shall  seU  the  whole,  and  pay  pro- 
ceeds to  the  clerk  of  the  court  rendering  judg- 
ment or  condemning  the  land  for  sale;  and  he 
shall,  under  order  of  the  court,  invest  $1,000 
in  the  purchase  of  a  homestead  for  the  family 
of  the  debtor,  and  the  creditor  take  the  surplus. 
Now.  it  is  clear  that  this  cannot  apply  to  an 
interest  held  jointly  with  the  wife  any  more 
than  with  anyone  else;  because,  if  it  does  so 
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apply,  it  forces  the  sale  of  her  land,  and  makes 
her  take  in  lieu  of  all  of  it,  and  all  interest  in 
it,  her  family  share  in  the  part  allotted  as 
homestead,  or  in  that  purchased  for  the  benefit 
of  the   family, — ^this   upon  the   theory    that 
such  is  the  effect  that  results  under  the  law, 
and  must  result  if  this  land  is  within  Its  mean- 
ing.   That  these  conseauences  could  follow  no 
one  can  maintain,  and  thus  it  appears  tha;  such 
an  estate  was  never  within  the  intent  of  the 
Act.    There  are  more  reasons  why  such  an  es- 
tate could  not  be  burdened  with  a  homestead, 
by  proper  construction  of  our  Act,  than  there 
are  why  a  tenancy  in  common  could  not     The 
tenancy  in  common,  while,  like  this,  a  le^al 
estate,  has  no  termination  in  survivorship,  but 
will  descend  to  heirs,  and  may  inure  to  the 
benefit  of  a  widow,  not  because  of  her  own, 
but  because  of  her  husband's,  interest;  and  jet 
the  reason  of  a  want  of  an  interest  and  posses- 
sion in  severalty,  which  prevents  a  tenancy  in 
common  being  so  burdened,  exists  here,  and 
equally  precludes  the  possibility  of  the  exist- 
ence of  a  homestead  upon  a  joint  tenancy,  and 
to  this  extent  authority  against  homestead  on 
a  tenancy  in  common  is  authority  against  a 
homestead  here.     It  was  ten  yean  ago  decided 
that  no  such  right  existed'  in  favor  of  a  tenant 
in  common.    Avan»  v.  Everett,    8    Lea,    76. 
And  this  has  ever  since  been  followed.     But 
the  direct  question  came  before  us  at  Enox- 
ville,  September  Term,  1886.  and  it  was  then 
held  such  an  interest  as  the  wife's  on  survivor- 
ship could  not  be  taken  into  consideration  in 
fixing  homestead,  but  the  wife  owned  such 
land,  and  homestead  must  be  assigned  out  of 
other  lands   of  the  husband.     Me  Roberta  v. 
Copeland,  85  Tenn.  211  (opinion  by  Judge  Cald- 
well).   It  came  again  before  this  court  at  Nash- 
ville, last  term,  and  we  there  held  that  the 
Homestead  Law  did  not  applv  to  a  joint  tenan- 
cy of  husband  and  wife.     CvUom  v.  Cooper  (oral 
opinion).    These  cases  settled  the  law  in  ac- 
cord with  the  case  referred  to,  and  many  others 
unreported.    They  are  sound  in  reason,  and 
should  be  adhered  to  as  the  only  proper  con- 
struction of  the  Statute.    It  does  not  matter 
that  one  was  an  oral  opinion.     It  was  in  ac- 
cord with  the  written  one  cited,  and.  besides, 
this  court,  of  course,  adheres  to  principles  set- 
tled, however  it  may  be  done,  and  does  not 
have  one  law  to  administer  orally  and  an- 
other in  writing.    The  one  delivered  in  this 
case  was  oral,  but  since  adiournment  at  Jack- 
son a  written  opinion  has  been  prepared.     In 
this  opinion,  not  only  is  the  case  in  85  'Tenn. 
refened  to,  impliedly  overruled,  but  the  case 
of  Avan*  v.  Everett,  8  Lea,  76,  would  share  the 
same  fate,  if  the  reasoning  of  Judge  Caldwell 
in    this   case   should   be   adhered    to   when 
the  question  arises,  for  it  is  baaed  upon  au- 
thority hostile  to  it,  and  which  was  referred  to 
and  rejected  by  Judge  Cooper,  who  delivered 
the  opinion  of  the  court  in  Atans  v .  Everett.  We 
regard  the  overruling  of  85  Tenn.  and  the  oral 
o]^nion  at  NashviUe,  as  not  only  erroneooa. 
but  unwise  in  policy.     We  therefore  respect- 
fully, but  earnestly,  dissent  from  the  present 
ruling. 
Lnrton*  J,  concurs  in  this  dissent 
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A  tenant  In  oommon  of  land  hjui  no  home- 
■tead  liipht  therein  under  Code,  0  298K,  ex- 
em  pting  '*a  homestead  or  real  estate  in  the  pos- 
session of  or  belonging  to  each  head  of  a  family," 
and  fi  2996,  giving  each  head  of  a  family  the  right 
to  elect  where  the  ''exemption  shall  he  set  apart, 
whether  living  on  the  same  or  not." 

(CaldweU,  J.,  and  Tumey,  Cb.  J.,  diatent,) 

(November  5, 1890.) 

APPEAL  by  defeodants  from  a  decree  of  the 
Chancery  Court  for  Rutledge  County,  in 
favor  of  complainant  in  an  action  brougnt  to 
foreclose  a  mortgage.  Beoeraed  in  part.  Af- 
firmed in  part. 

The  facts  sufficiently  appear  in  the  opinion. 

MmT%.  Shields  A  Shields  and  R.  G. 
Samsell  for  appellants. 

Mestrs,  Ing^rsoll  As  McHenderson  for 
appellee. 

Snod^ass,  J,,  delivered  the  opinion  of 
the  court: 

We  agree  with  the  chancellor  in  the  conclu- 
sion reached  in  this  case  as  to  Joyce,  and  do 
not  deem  it  necessary  to  discuss  the  assign- 
ments of  error  as  to  his  branch  of  the  case 
further  than  the  point  made  that  the  chancellor 
was  in  error  in  holding  that  Joyce  was  not  en- 
titled to  homestead  in  the  land  decreed  to  be 
sold  because  bis  interest  in  it  was  that  of  a  ten- 
ant in  common.  His  decree  was  upon  the  au- 
thority of  Avan$  y.  Everett,  8  Lea,  76,  decided 
in  September,  1879,  but  upon  the  Act  of  1870; 
and  it  is  earnestly  and  ably  argued:  fir$t,  that 
this  case  was  originally  wrong;  and,  second, 
that  under  our  present  Homestead  Law,  em- 
bodying the  Amendment  of  1879,  a  homestead 
does  exist  on  the  undivided  interest  of  a  tenant 
in  common  in  ''real  estate; "  that  these  words 
are  broad  and  comprehensive  enough  to  include 
any  interest  in  real  estate,  and  exempt  it.  The 
argument  is  put  upon  the  ground  that  our  pres- 
ent Homestead  Law,  in  consequence  of  the  use 
of  the  term  ''real  estate  belonging  to  each  head 
of  a  family,"  now  included  in  the  law  by  vir- 


tue of  the  Act  of  1879,  exempts  the  interest  of 
a  tenant  in  common,  because,  according  to 
Kent,  and  all  other  authors  who  ever  treated  of 
that  subject,  "real  estate"  includes  the  interest 
of  a  tenant  in  common,  Joint  tenant,  or  any 
other  interest  in  land.  If  that  were  the  ques- 
tion being  considered,  there  would  be  no  con- 
troversy, or  there  could  be  no  debate.  As  no 
one  ever  did  deny  that  proposition,  it  is  fair  to 
presume  that  no  one  ever  will.  If  the  Legisla- 
ture of  1879  intended  to  protect  real  estate  as 
such,  the  question  was  settled  in  1879,  and  be- 
fore the  delivery  of  the  opinion  in  Avans  v. 
Ewrett.  But  the  error  of  the  argument  results 
from  treating  the  Legislature  as  intending  to 
protect  any  interest  in  real  estate  as  such,  and 
ignoring  the  fact  that  this  was  not  (and  has 
^n  construed  as  not)  to  protect  real  estate  at 
all,  or  any  interest  in  it,  but  was,  and  was 
alone,  to  exempt  a  homestead, — a  right  of  oc- 
cupancy upon  such  real  estate  as  was  owned 
by  a  head  of  a  family,  which  he  had  converted, 
or  was  in  a  situation  to  convert  and  occupy,  as 
ahomestead.shouldhewishtodoso.  Because  • 
before  1879  it  had  been  necessary  that  real  es- 
tate which  was  possessed  by  a  head  of  a  family 
for  a  home  must  be  occupied  in  order  to  give 
him  the  homestead  right,  the  law  was  then  so 
amended  as  to  secure  a  debtor  a  homestei  d  in 
land  not  thus  occupied,  but  such  as  he  might 
select  and  appropriate  to  that  purpose  when  he 
desired.  It  was  intended  to  protect  that  occu- 
pied as  a  homestead,  crowned  by  him,  in  such 
way  that  he  could  appropriate  it  as  such,  and, 
of  course,  it  either  must  have  been  converted, 
or  been  in  his  hands  susceptible  of  being  so  con- 
verted into  a  homestead;  that  is,  he  must  have 
had  it  in  exclusive  possession,  or  it  must  have 
been  owned  by  him  in  severalty,  and  in  a  con- 
dition to  be  so  claimed,  used  and  appropriated, 
whether  the  estate  be  legal  or  equitable  or  a 
leasehold.  That  this  Act  did  not  exempt  real 
estate  as  such,  or  any  interest  in  it,  has  been 
since  very  often  adjudged,  and  the  Act  held  to 
have  no  extending  or  other  effect  on  the  law  as 
it  stood,  and  as  an  amendment,  than  to  exempt 
a  right  of  occupancy  (a  homestead)  in  real  es- 
tate which  was  occupied  or  might  be  occupied 
as  a  home.  The  use  of  the  words  "or  real  es- 
tate" was  originally  supposed  by  some  members 
of  the  profession  to  exempt  land,  or  some  in- 
terest in  it,  and  the  question  was  soon  made; 
but  this  court  repudiated  that  view,  and  held 


NOTE.~JEMate  in  common  not  subject  to  homestead 
right. 

A  homestead  cannot  be  Jointly  held  with  another. 
Cornish  v.  Frees,  74  Wis.  480;  West  v.  Ward,  86  Wis. 

A  tenant  in  oommon,  or  one  holding  land  in  joint 
tenancy,  cannot  acquire  a  homestead  therein  to  the 
extent  of  his  undivided  interest,  unless  he  has  the 
land  enclosed  and  is  in  exclusive  occupancy  there- 
of. Fitzgerald  v.  Fernandez,  71  Oal.  604,  citing 
Wolf  v.  Fleisohaoker,  5  Oal.  244;  Reynolds  v.  Pixley, 
«Cal.  166;  Giblin  v.  Jordan,  Id.  417;  KeUersbenrer 
V.  Kopp,  Id.  564;  Bishop  v.  Hubbard,  88  CaL  617: 
Blias  V.  Verdugo,  27  CaL  418;  Beaton  v.  Son,  88  Gal. 
483. 

Upon  the  question  whether  an  estate  in  common 
will  support  a  right  of  homestead  in  one  of  the  co- 
tenants,  or  whether  It  must  be  an  estate  in  several- 
ty, the  authorities  are  conflicting,  says  Judge 
Thompson,  in  his  learned  treatise  on  Homesteads 
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and  Exemptions,  and  he  proceeds  to  give  the  rea- 
sons which  support  the  opposing  conclusions. 
Thompson,  Homesteads  and  Bxemptious,  M  180- 
180. 

In  the  affirmative  he  cites  the  following  cases: 
Greenwood  v.  Maddox,  87  Ark.  660:  Thorn  v.  Thorn, 
14  Iowa,  48;  Hewitt  v.  Rankin,  41  Iowa,  86;  Tarrant 
V.  Swain,  15  Kan.  146;  Horn  v.  Tufts,  88  N.  H.  478; 
Laoey  v.  Clements,  86  Tex.  668;  Williams  v.  Weth- 
ered,  87  Tex.  180;  Smith  v.  Deschaumes,  87  Tex.  428; 
Mcdary  v.  Bixby,  86  V t  854. 

In  the  negative  the  following  cases  are  cited: 
Wolf  V.  Fleischacker,  Reynolds  v.  Pixley,  Kellers- 
berger  v.  Kopp,  Bishop  v.  Hubbard,  Blias  v.Verdu- 
go  and  Seaton  v.  Son,  supra;  Kingaley  v.  Kingsley, 
88  Gal.  665;  Gameto  v.  Dupuy,  47  Gal.  79;  Thurston  v. 
Haddocks,  6  Allen,  427;  Bemls  v.  Drlscoll,  101  Mass. 
421;  Amphlett  v.  Hlbbard,  29  Mich.  206;  Ventress  v. 
GoUlns,  88  La.  Ann.  788;  Simon  v.  Walker,  88  La. 
Ann.  606;  Borron  v.  Sollibellos,  88  La.  Ann.  866; 
West  V.  Ward,  86  Wis.  680. 
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that  the  Act  added  nothing  to  the  old  law  but 
an  exemption  of  possession  on  |],000  worth  of 
land  owned  by  the  debtor,  but  which  he  did 
not  actually  occupy,  and  gave  him  the  right  to 
select  the  part  of  his  land  upon  which  the 
homestead  should  be  located  and  thereafter  ex- 
ist.    Flatt  V.  Stadler,  16  Lea,  871-^79. 

This  case  goes  over  the  whole  subject,  and 
concludes  as  follows:  "The  whole  of  the  Acts 
upon  this  subject  should  be  construed  together 
as  one  Act,  and,  if  there  is  any  seeming  con- 
flict, it  should  be  so  construed  as  to  give  effect 
to  the  will  of  the  law-making  power.  But  we 
think  there  is  no  real  conflict  in  the  object  and 
design  of  the  several  statutes,  nor  any  purpose 
by  the  Act  of  1879  to  alter  the  then  existing 
law  further  than  to  give  the  owner  of  the  land 
the  power  to  locate  his  homestead  upon  any 
part  of  it."  This  opinion  was  at  the  April 
Term,  1886,  and  has  ever  since  been  followed. 
And  see  Fauver  v.  Fleenor,  18  Lea,  622.  This 
ends  all  argument  upon  the  broad  or  compre- 
hensive terms  of  the  Statute.  It  includes  no 
more  than  it  did  before  the  Act  of  1879,  so  far 
as  interests  in  land  are  concerned,  and  leaves 
the  question  unembarrassed  by  any  play  upon 
phraseology  or  speculation  in  familiar  or  for- 
eign law. 

The  law  is  just  as  it  was  when  Avam  v. 
Everett  was  decided,  and  the  first  question  to 
be  investigated  is,  Was  that  case  right?  In  the 
first  place,  we  remark  It  is  evidently  well  con- 
sidered. On  its  face  it  appears  to  be  the  unan- 
imous opinion  of  the  court,  but  we  x)ersonally 
know  that  our  present  chief  justice  did  not 
concur.  This,  however,  only  shows  that  it  was 
better  considered,  because  the  dissenting  view, 
we  need  not  add,  was  pressed,  and,  after  all  that 
could  be  urged  in  argument  or  consultation, 
was  rejected,  and  the  case  decided  as  it  was, — 
against  the  exemption.  In  the  next  place,  it 
was  in  accordance  with  the  holding  of  numer- 
ous courts  in  many  of  the  States,  some  of  them 
of  the  very  highest  rank  in  the  estimation  of 
the  bar  throughout  the  Union.  It  was  so  de- 
cided in  Massachusetts,  California,  Wisconsin 
and  other  States.  A  number  of  references  to 
these  opinions,  and  much  quotation  from  them, 
can  be  found  in  Thompson  on  Homesteads  and 
Exemptions,  §§  182-185,  inclusive.  They  need 
not  be  restated  or  requoted  here.  Some  of  the 
States  had  taken  the  contrary  view.  The  au- 
thor of  that  work  advocated  the  contrary  view. 
He  even  believed  that  the  exemption  extended 
to  partnership  realty,  but  admits,  of  course, 
what  it  is  superfluous  to  repeat,  that  the  courts 
have,  by  a  very  decided  weight  of  authority, 
settled  the  question  against  bu  views.  Section 
194.  It  is  needless  to  add  that  the  court  of  this 
State  has  so  settled  it.  Chalfant  v.  Orant,  8 
Lea,  118;  Spiro  v.  Paxtan,  Id.  75;  OiU  v.  Lat- 
timore,  9  Lea,  881;  BoUinsr.  Webb,  2  Leg.  Rep. 
74. 

Judge  Cooper,  who  delivered  the  opinion  of 
the  court  in  Avane  v.  Everett,  cites  the  sections 
referred  to  herein  to  sustain  it  and  in  opposition 
to  the  view  we  have  taken  of  Thompson  on 
Homesteads  and  Exemptions,  and  says  the 
weight  of  authority  under  similar  statutes  is  in 
accord  with  the  conclusions  of  the  court  in  that 
case.  He  quotes  our  statutes,  and  says:  *'  It 
manifestly  contemplates  the  occupancy  of  a 
special  portion  of  land,  capable  of  being  set 
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apart  by  metes  and  bounds.  It  is  impossible  to 
apply  its  provisions  to  an  undivided  interest  in 
realty.  The  debtor  owns  nothing  in  severalty, 
and  the  creditor  could  neither  ascertain,  nor, 
of  course,  subject  the  remainder,  after  setting 
apart  the  homestead.  Until  the  Legislature 
chanires  the  provision  of  the  law,  or  makes 
specific  provisions  for  the  case,  we  see  no  mode 
of  conceding  the  homestead  rights  consistently 
with  the  eoually  declared  rights  of  creditors. 
Page  78.  This  was  at  the  September  Term, 
1879.  The  court  then,  at  that  date,  assuming 
that  the  weight  of  authority  was  already  with 
this  conclusion,  added  to  it  the  precedent  then 
made  in  Tennessee,  and  thus  added  this  State 
to  the  list  of  those  in  which  it  was  held  that  the 
interest  of  a  tenant  in  common  was  not  exempt 
under  the  Homestead  Law.  For  seven  years 
that  court  recognized  and  followed  the  prece- 
dent then  established,  and  for  four  years  this 
court  has  done  so.  We  are  now  urged  to  re- 
verse it,  and  the  authority  rejected  by  the  court 
in  8  Lea,  referred  to,  is  pressed  upon  us  as 
conclusive  on  the  other  side  of  the  question. 
In  deciding  that  case  the  court  referred  to  the 
sections  of  Thompson  on  Homesteads  and  Ex- 
emptions (§  180  et  w^.) embodying  both  views, 
and  disagreeing  with  the  author  of  that  work 
as  to  the  weight  of  authority.  Among  the  sec- 
tions thus  cited  and  rejected  was  one  quoted  by 
Thompson  from  Freeman  on  Co-Tenancy  and 
Partition  and  other  works  of  the  same  author, 
saying  that  a  co-tenant  may  lawfully  occupy  a 
parcel  of  the  lands  of  the  co-tenancy,  and  may 
employ  them,  not  merely  for  cultivation  or  for 
other  means  of  making  profits,  but  may  also 
build  houses  and  barns,  plant  shrubs  and 
flowers,  and  surround  himself  with  all  the 
comforts  of  home.  His  wife  and  children  may 
of  right  occupy  and  employ  the  premises  with 
him.  Upon  the  laud  of  which  he  is  but  a  part 
owner  he  may,  and  in  fact  he  frequently  does, 
obtain  all  the  advantages  of  a  home.  These 
advantages  are  none  the  less  worthy  of  being 
secured  to  him  and  his  family  in  adversity 
because  other  co-tenants  are  entitled  to  equal 
advantages  in  the  same  home.  That  he  has  not 
the  whole  is  a  very  unsatisfactory  and  a  very 
inhumane  reason  for  depriving  him  of  that 
which  he  has.  This  seems  to  be  the  stronghold 
of  that  side  of  the  case,— of  the  theory  that  the 
exemption  of  a  home  to  the  head  of  a  family 
does  not  mean  his  home,  exclusively  his,  but 
means  that  it  exempts  any  interest  which  he  is 
authorized  to  possess  with  others,  although  he 
cannot  claim  any  distinct  parcel  of  it  as  his 
own,  for  a  home  or  any  other  purpose,  and  this, 
too,  upon  the  theory  that  he  can  go  on  any  part 
of  it,  and  may,  jointly  with  others,  use  the  laud, 
and  may  himself  improve  and  beautify  any  part 
or  all  of  it. 

It  seems  that  this  has  so  little  to  do  with  the 
question,  under  our  Statute  giving  a  homestead 
to  him  alone  who  owns  the  home  or  the  real 
estate,  in  such  way  that  it,  or  a  certain  part  of 
it,  can  at  any  time  be  set  aside  to  him  against 
everybody,  by  three  freeholders  summoned  by 
a  sheriff  or  constable  for  that  purpose  only,  that 
it  would  not  be  seriously  cited  in  such  question, 
and  only  needs  statement,  not  refutation.  It 
may  be  true  that  a  co-tenant  can  plant  shrubs 
and  flowers  in  a  co-tenancy,  while  his  defrauded 
or  defeated  creditor  grows  weeds  adjacent  in  a 
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rented  homestead;  but  surely  this  does  not  make 
the  property  so  adorned  the  home  of  the  debtor, 
in  the  sense  of  our  Homestead  Law ;  nor  is  there 
anything  in  our  Partition  Law  that  necessarily 
gives  to  any  co-tenant  the  portion  he  elects  to 
take  or  beautify.  The  homestead  which  our 
law  contemplates  is  a  specific  parcel  of  land 
owned  by  him,  and  capable  not  of  being  par- 
titioned in  a  suit  in  court,  but  of  being  parti- 
tioned and  set  apart  by  metes  and  bounds  by  the 
three  freeholders  summoned  by  the  levying 
officer.  See  3  Lea,  78.  And  see,  for  further 
elaboration  of  this  question,  the  dissenting 
opinion  in  the  case  of  Jacknon  v.  Shelton,  89 
Tenn.  82. 

An  argument  is  made  that,  because  land  can 
be  partiUoned  among  tenants  in  common  on 
application  to  the  courts  of  this  State,  therefore 
a  homestead  exists  in  favor  of  each  one,  and 
can  be  set  apart  to  him.  This  is  erroneous,  for 
several  reasons.  In  the  first  place,  all  lands  or 
real  estate  held  in  such  tenancv  cannot  be  par- 
titioned. A  hundred  tenants  m  common  may 
own  one  small  house  or  small  tract  incapable 
of  being  divided,  much  less  making  a  home- 
stead for  each ;  and  if  this  is  answered  that  each 
interest  might  be  sold,  and  separate  proceeds 
invested,  we  reply  that  this  would  be  impossible 
of  small  interests.  Suppose  the  interests  to 
bring  only  a  few  dollars.  It  would  be  totally 
impracticable  to  take  it  and  invest  it  in  a 
homestead,  and  let  the  creditor  sell  the  fee;  for 
it  is  only  a  homestead  interest  in  land  thus 
bouffht  on  reinvestment  that  is  protected,-— the 
fee  18  to  be  subjected  to  the  creditor's  demand. 
But,  it  is  useless  to  discuss  our  Partition  Law. 
I'he  Homestead  Law  has  nothing  to  do  with  it. 
The  Homestead  Law  has  a  partition  method  of 
its  own.  It  declares  that  land  on  which  such 
an  estate  of  occupancy  exists  is  one  which  can 
be  and  must  be  partitioned  or  sold  under  the 
action  and  certificate  of  three  freeholders  sum- 
moned by  the  levying  officer.  It  follows  that 
land  which  cannot  be  so  partitioned  is  not  in- 
cluded. This  is  the  argument,  and  it  is  not 
answered  by  a  reply  that  land  may  be  parti- 
tioned in  court  in  this  State, — a  true  enough 
proposition  in  itself,  but  having  nothing  to  do 
with  the  question.  But  if  we  could  apply  by 
amendment  our  Partition  Law  to  create  a 
homestead,  the  argument  is  (as  we  have  alreadv 
seen)  vicious,  because  all  land  cannot  be  parti- 
tioned. There  are  often  dozens,  sometimes 
hundreds,  of  tenants  in  common  to  whom  one 
homestead  descends.  It  could  not  have  been 
contemplated  that  each  would  be  thus  split  up 
into  dozens. 

Before  leaving  the  merits  of  the  question,  it 
is  proper  to  add  a  word  respecting  the  sophistry 
of  the  statement  quoted  from  Mr.  Freeman, 
"  that  because  a  tenant  has  not  the  whole  is  a 
very  unsatisfactory  and  a  very  inhumane  rea- 
son for  depriving  him  of  thai  which  he  has." 
To  make  of  this  rhetoric  a  plain  sentence  it 
reads:  "Because  the  defendant  has  not  a 
whole  homestead  is  a  very  unsatisfactory  rea- 
son for  declaring  that  he  has  not  a  homestead.'' 
It  would  seem  to  follow  as  a  matter  of  course 
that  if  he  has  not  a  homestead  the  court  does 
not  deprive  him  of  anything  by  saying  he  has 
not.  It  is  neither  unsatisfactory  nor  inhumane. 
On  the  contrary,  the  policy  of  disincumberiug 
his  small  interest,  or  large  one,  held  in  com- 
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mon  with  others,  of  the  restraint  against  aliena- 
tion which  the  Homestead  Law  imposea,is  to  his 
advantage,  and  to  the  general  advantage,  as  it 
leaves  the  property  free  in  his  hands  for  con- 
veyance or  for  credit.  Nor  is  it  inhumane  to 
allow  it  to  be  taken  in  satisfaction  of  his  debts. 
If  he  is  in  debt,  it  is  because  someone  has 
trusted  him,  and  he  has  received  an  equnl  value 
in  money  or  other  property  to  that  which  can 
be  taken.  The  creditor  is  not  to  be  treated  as 
a  hostile  enemy  who  is  robbing  him.  He,  too. 
may  want  a  home,  and  often  would  have  had 
one  had  he  received  his  due.  He  may  have  a 
wife  and  children  alike  needing  comforts.  He 
but  demands  a  fair  show  before  the  law  to 
collect  his  debt  and  enable  himself  to  acquire 
home  and  comforts;  but  no  sentiment  is  wasted 
on  him.  Whatever  may  be  the  condition  to 
which  he  and  his  are  reduced  by  the  default  of 
the  debtor,  his  rights  are  forgotten  in  such 
sentimentality  as  we  have  quot^;  but  thev  are 
nevertheless  as  dear  to  him,  and  should  be  as 
sacred  to  the  courts.  The  loss  of  a  real  home- 
stead is  after  all  no  extraordinary  grievance. 
The  loser  is  still  as  well  ofif  as  thousands  of 
other  good  men  who  pay  what  they  owe,  and 
live  in  rented  houses.  A  man  who  yields  it 
up  to  pay  his  honest  debts  plants  a  flower  in 
hiiB  rented  home  that  will  bloom  while  he  lives 
as  a  token  of  honor,  and  shed  a  fragrance 
above  his  grave  when  he  is  gone  that  will 
endure  forever.  It  will  be  a  treasure  to  his 
children,  and  children's  children,  when  the 
shrubs  he  might  have  planted  in  a  co-tenancy, 
which  he  was  only  able  to  keep  by  allowing 
his  debts  to  remain  unpaid,  would  have  decayed 
by  lapse  of  time  and  been  blown  away  in  the 
revilings  of  those  he  defeated  or  defrauded  of 
justice  Dy  refusing  to  render  them  their  own. 

Leaving  the  question  of  right,  we  come  to 
the  second  inquiry  contemplated  in  this  opin- 
ion, and  that  is- whether  this  case  should  be 
overruled  as  a  matter  of  Judicial  oolicy.  having 
tried  to  establish  that  it  shoula  not  be  as  a 
matter  of  judicial  right  Ordinarilv,  a  case 
which  is  doubtful  may  be  examined  and  re- 
viewed, even  after  many  years;  but  it  should 
not  be  done  unless  clearly  wrong  and  the 
public  good  is  to  be  subserved  by  overruling  it. 
It  is  better  that  the  law  should  be  fixed  and  cer- 
tain rather  than  approximately  perfect.  The 
change  of  ruling  on  any  point  is  more  or  less 
evil.  Often  done,  everything  becomes  doubt- 
ful. None  can  advise  or  act  with  certainty  or 
security.  But  where  great  evils  cannot  flow 
from  reversal  of  former  rulings,  it  is  the  duty 
of  the  courts  to  reverse,  of  course,  and  follow 
a  better  and  wiser  policy  in  exceptional  cases. 
The  contrary  is  true  respecting  cases  which 
have  become  rules  of  properly,  and  under 
which  estates  have  been  established,  and  where 
land  titles  depend  on  the  former  construction. 
In  such  case  it  is  said:  *'  When  a  decision  or 
a  series  of  decisions  has  established  a  rule  of 
property,  and  more  particularly  a'  rule  affect- 
ing title  tu  real  estate,  which  has  become 
generally  known  and  been  acted  upon,  such  a 
land-mark  should  not  be  disturbed."  Shefff/ 
V.  ArffCTiMght,  1  Heisk.  148,  144;  and  see 
MitcheU  v.  Lipe,  8  Yerg.  180;  Atkinwn  v. 
Dance,  9  Yerg.  427;  Thompson  v.  WaUan,  10 
Yerg.  368;  Smith  v.  McCaU,  2  Humph.  168- 
166. 
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Here  we  have  a  rulioi;  made  eleven  years 
ago,  and  during  the  intervening  time  again 
and  again  repeated  and  confirm^.  Lawyers 
have  advised  their  clients  they  could  saiely 
boy  and  sell  these  interests  of  tenants  in  com- 
mon. Hundreds  of  sales  on  executions  and 
attachments,  as  well  as  pri^te  sales,  have  been 
made.  The  change  of  ruling  on  that  question 
now  would  destroy  them  all.  Any  person  sut 
juris  might  sue  to  reclaim  homestead  in  such 
interests  sold  at  public  sale  within  the  last 
seven  years,  or  longer,  if  possession  was  not 
taken  and  adversely  held  by  the  vendees  for 
that  period.  Many  such  suits  will  be  main- 
tainable where  the  sales  were  private;  while, 
in  cases  of  persons  under  disability,  no  lapse 
of  time  affecting  their  rights,  suits  to  recover 
such  interests,  sold  either  at  public  sale  under 
process  or  privately,  where  the  wife  did  not 
join  in  conveying  the  homestead,  would  be 
maintainable,  and  thus  we  would  unsettle  and 
destroy  all  estates  so  created.  It  is  not  the 
case,  as  put  in  argument  for  the  contrary 
ruling,  that  if  many  have  lost  their  property  by 
an  erroneous  construction  more  need  not  do  so. 
This  ignores  the  real  question  we  have  Just 
stated.  If  the  change,  that  more  need  not  be 
injured,  was  the  question,  change  would  be 
praiseworthy.  But  that  is  not  the  question. 
It  is  whether  we  should  by  one  fen  stroke 
destroy  titles  already  vested,  and  lands  im- 
proved under  a  former  construction,  for  the 
lore-cited  good  of  saving  future  losses.  There 
is  no  policy,  and  less  necessity,  for  such  chanee 
of  construction.  Evenrbody  has  acquiesced  m 
the  one  given  in  1879.  Judge  Cooper  pointed  out 
to  the  Legislature  the  situation,and  called  atten- 
tion to  the  facts  that  additional  legislation  was 
necessary  if  it  was  desired  to  exempt  real  estate 
held  in  co-tenancy.  Five  sessions  of  the  Leg- 
islature have  since  followed  and  no  chanee 
has  been  deemed  wise  or  desirable.  Nobody 
has  demanded  such  change,  and  none  has  been 
made,— no  effort  by  anybody  to  disturb  the  law 
in  that  respect.  It  thus  appears  to  have  met 
universal  approbation.  Credit  has  been  re- 
ceived and  extended  on  the  faith  of  it.  The 
effect  has  been  far-reaching  in  the  changes  of 
titles  and  its  influence  on  property  rights  and 
management.  It  is  now  within  three  months 
of  the  meeting  of  the  next  Legislature,  when 
the  evil,  if  such  it  be,  for  the  future  can  be 
corrected  without  disturbing  the  settled  trans- 
actions of  the  past,  and  it  would  be  inexcusable 
for  us  at  this  time  to  precipitate  this  wide  flood 
of  trouble  by  a  change  of  construction  of  this 
law.  Every  reason  of  right  and  policy  con- 
strains us  to  adhere  to  it,  and  to  affirm  the 
decree  of  the  chancellor  on  this  point. 

We  think,  however,  he  was  in  error  in  hold- 
ing defendant  Jones  liable  to  complainant,  and 
€bs  to  him  the  decree  is  rewrsed.  The  cost  of 
this  court  will  be  divided  between  complainant 
and  defendant  Joyce;  that  of  the  court  below 
will  be  paid  as  decreed  by  the  chancellor. 

Caldwell,  J.,  dissenting: 

To  secure  the  debt  sued  on,  Joyce  mortgaged 
his  interest  in  two  tracts  of  land,  that  interest 
being  an  undivided  one  half  in  one  tract  and 
an  undivided  one  fourth  in  the  other  tract. 
Joyce  and  his  wife  now  reside  on  the  former 
tract,  and  have  lived  upon  it  as  their  home  for 


many  years.  The  wife  did  not  loin  Joyce  in  the 
execution  of  the  mortgage.  On  that  ground 
he  defends  this  bill  to  foreclose,  and  claims 
homestead  for  himself  and  family  in  the  mort- 
l^^ged  lands.  The  chancellor  denied  them  that 
right,  and  decreed  the  sale  of  the  lands.  His 
decree  is  affirmed  by  the  majority  of  this  court. 

In  denying  Joyce  and  his  family  the  right  of 
homestead,  Uhi^  Justice  Tumey  and  the  writer 
cannot  agree  with  the  majority.  The  Consti- 
tution and  the  Statute  declare  that  the  home- 
stead shall  not  be  alienated  without  the  joint 
conveyance  of  the  husband  and  wife,  where 
that  relation  exists.  Const,  art  11,  ^  11;  Mill. 
&  y.  Code,  g  2985.  Therefore,  when  the  hus- 
band attempts  to  convey  the  homestead  with- 
out the  joint  conveyance  of  the  wife,  as  in  this 
case,  his  deed  is  ineffectual  to  pass  the  home- 
stead right  as  to  either  of  them,  and  will  only 
vest  the  grantee  with  the  husband's  interest  in 
reversion  expectant  on  the  termination  of  the 
homestead  risht.  Mash  v.  Russell,  1  Lea,  548; 
Kennedy  v.  Skieif,  1  Baxt  226;  Hoge  v.  UoUis- 
ter,  2  Tenn.  Ch.  612. 

It  follows  that,  if  the  right  of  homestead 
existed  in  favor  of  Joyce  in  those  lands  before 
the  execution  of  the  mortgage,  it  still  exists, 
and  should  be  allowed.  But  it  is  held  by  the 
majority  that  the  right  did  not  exist  in  the  first 
instance  because  Joyce  did  not  own  the  lands 
in  severalty,  but  only  as  a  tenant  in  common 
with  others.  Chief  Justice  Tumey  and  the 
writer  do  not  think  this  construcUon  of  the 
Homestead  Law  justified  either  by  its  letter  or 
spirit.  The  wise  and  humane  object  of  that 
law  is  to  secure  the  shelter,  the  comfort  and 
the  independence  of  a  home  of  limited  value  to 
the  families  of  all  citizens  who  may  own  an 
estate  or  interest  in  land  capable  of  being  in 
any  way  applied,  used  or  enjoyed  as  a  home. 
The  words  of  the  Statute  are  broad  and  com- 
prehensive. The  property  around  which  the 
benefits  of  the  exemption  are  thrown  is  de- 
scribed as  "a  homestead  or  real  estate  in  the 
possession  of  or  belonging  to  each  head  of  a 
family "  (Code,  §  2985),  whether  the  owner's 
estate  therein  be  "legal"  or  "equitable,"  or 
"leasehold"  (Id.  gg  2987,  2988);  and  "each 
head  of  a  family  owning  real  estate  shall  have 
the  right  to  elect  where  the  homestead,  or  said 
exemption,  shall  be  set  apart,  whether  living 
on  the  same  or  not."  (Id.  g  2986.)  It  is  not 
easy  to  conceive  how  more  plain  and  appro- 
priate terms  could  have  been  used  to  embrace 
every  kind  and  character  of  estate  in  lands. 
The  term  "  real  estate  "  means  an  estate  in  fee 
or  for  life  in  lands,  and  is  used  as  synonymous 
with  "lands  and  tenements."  8  Kent,  Com. 
♦401:  1  Washb.  Real  Prop.  •ASi.  Unmis- 
takably it  embraces  estates  in  fee  owned  by 
tenants  in  common  as  well  as  estates  in  fee 
held  in  severalty.  The  Statute  makes  no  dis- 
tinction. It  includes  all  estates  in  land,  and 
excludes  none.  Estates  of  co-tenancy  are  very 
common  in  this  State.  They  are  created  by 
Our  Law  of  Descent  whenever  an  owner  of 
land  dies  intestate,  leaving  children,  grand- 
children,  etc.  Such  estates  existed  when  the 
homestead  provision  was  incorporated  into  the 
Constitution  and  statute  law  of  the  State:  and, 
being  so  clearly  within  the  object  and  langua^ 
of  that  provision,  they  must  have  been  u  tlie 
contemplation  of  the  law-makers,  and  by  them 
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deemed  subject  to  the  exemption  provided. 
Id  the  absence  of  an  express  declaration  to  that 
effect,  we  could  not  believe  that  any  law- 
maklDK  power  ever  intended  to  extend  the 
benefit  of  such  an  exemption  to  citizens  own- 
ing real  estate  in  severalty,  and  not  to  those 
owning  undivided  interests  as  tenants  in  com- 
mon. A  law  making  such  a  distinction  would 
in  our  judgment  be  both  impolitic  and  unjust. 
It  would  be  an  unjustifiable  discrimination 
in  favor  of  some  persons  and  against  others, 
though  alike  deserving  of  the  law's  favor  and 
protection.  Such  is  not  our  law,  which,  as  we 
understand  it,  is  distinctly  impartial,  extending 
the  right  of  exemption  to  each  head  of  a  family 
owning  real  estate,  whether  in  fee  for  life,  for 
years,  m  severalty,  in  joint  tenancy  or  tenancy 
in  common. 

In  Arnold  v.  Joneft,  9  Lea,  548,  it  was  decid- 
ed that  the  right  of  homestead  exemption  ex- 
isted in  favor  of  a  life-tenant,  the  court  saying: 
"If  the  homestead,  the  place  of  residence  and 
home  of  the  family,  is  protected  where  the 
head  of  the  family  owns  the  fee,  much  more, 
it  seems,  it  ought  to  be  in  favor  of  the  poorer 
man,  who  has  onl^  an  estate  less  valuable, 
liable  to  be  determined  at  any  time  by  his 
death."  It  was  also  decided  in  Jackson  v. 
Shelton,  89  Tenn.  82,  that  the  right  of  home- 
stead existed  in  a  house  and  lot  owned  by  hus- 
band and  wife  jointly  as  tenants  by  entireties. 
In  the  latter  case,  after  holding  that  the  com- 
prehensive and  unrestricted  words,  "real  es- 
tate," should  be  interpreted  according  to  their 
ordinary  legal  meaning,  the  court  said:  "The 
nature  of  the  estate,  or  extent  of  the  title  of  the 
beneficiary,  was  not  of  the  essence  of  the 
scheme;  the  purpose  was  to  stay  the  hand  of 
the  creditor  as  against  a  limited  amount,  in 
value,  of  real  estate,  of  whatever  character, 
belonging  to  any  citizen  who  should  be  the 
head  of  a  family.  .  .  .  Why  not  include  the 
head  of  a  family,  who  owns  land  as  tenant  by 
entirety  with  his  wife,  in  the  scope  of  a  law 
whose  piu'pose  is  so  humane  and  commend- 
able? To  the  extent  of  his  interests,  he  can 
use  the  land  for  the  shelter,  support  and  ben- 
efit of  his  family,  in  the  same  manner  as  eould 
another  man  owning  the  absolute  fee.  He 
stands  in  the  same,  or  greater,  need  of  the  law's 
favor.  Is  he  any  the  less  deservine  of  protec- 
tion because  he  does  not  own  the  whole  estate? 
Or  is  the  officer  of  the  law  to  take  what  he  has 
because  he  has  not  more?  Manifestly  not. 
The  protection  of  such  an  interest  is  clearly 
withm  the  spirit  and  letter  of  the  Statute.  We 
can  conceive  no  satisfactory  reason  why  the 
Legislature  should  not  have  intended  to  em- 
brace in  this  wholesome  provision  all  present 
interests  in  land  naturally  embraced  in  the  lan- 
guage used  in  the  Act."  An  eminent  text-writ- 
er says:  *'The  Homestead  Laws  have  an  ob- 
ject perfectly  well  understood,  and  in  the  pro- 
motion of  which  courts  may  well  employ  the 
most  liberal  and  humane  rules  of  interpreta- 
tion. This  object  is  to  assure  to  the  unfortu- 
nate debtor,  and  his  equally  unfortunate  but 
more  helpless  family,  the  shelter  and  the  influ- 
ence of  home.  A  co-tenant  may  lawfully  oc- 
cupy every  parcel  of  the  co-tenancy.  He  may 
employ  them,  not  merely  for  cultivation  or  for 
other  means  of  making  profit,  but  may  also 
build  houses  and  bams,  plant  shrubs  and  flow- 
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ers,  and  surround  himself  with  all  the  com- 
forts of  home.  His  wife  and  children  may  of 
right  occupy  and  enjoy,  the  premises  with  him. 
Upon  the  land  of  which  he  is  but  a  part  own- 
er, he  may  and  in  fact  frequently  does,  obtain 
all  the  advantages  of  a  home.  These  advan- 
tages are  none  the  less  worthy  of  being  se- 
cured to  him  and  his  family  in  adversity  be- 
cause the  other  co-tenants  are  entitled  to  equal 
advantages  in  the  same  home.  That  he  has 
not  the  whole  is  a  very  unsatisfactory  and  a 
very  inhumane  reason  for  depriving  him  of 
that  which  he  has."  Freeman,  Executions, 
§  248.  To  this  view  Thompson  lends  the 
weight  of  his  opinion.  Thompson,  Home- 
steads and  Exemptions,  §§  181,  188. 

It  is  said,  in  substance,  by  the  majority  that 
estates  of  co-tenancy  must  be  excluded  from 
the  exemption  because  no  particular  mode  for 
the  assignment  of  the  homestead  in  lands  held 
by  co-tenants  is  expressly  prescribed.  To  this 
we  say  the  general  provisions  on  this  subject, 
as  contained  in  sections  2940,  2941  and  2944  of 
the  Code,  in  connection  with  those  then  and 
now  existing  in  Code,  §g  8998.  4024,  on  the 
subject  of  partition  and  sale  for  division,  afford 
the  amplest  direction  and  remedy  for  the  allot- 
ment 01  homestead  in  every  case,  whether  the 
claimant  have  an  estate  in  severalty  or  in  co- 
tenancy with  others.  Hence,  in  the  absence  of 
an  express  exclusion  of  co-tenants  from  the 
benefits  of  a  law  whose  terms  are  so  broad  and 
whose  purpose  is  so  general,  we  think  they 
should  be  held  to  be  included.  In  our  opinion, 
it  is  a  harsh  and  unwise  construction  that  ex- 
cludes such  persons  from  the  beneficial  opera- 
tion of  a  law  whose  provisions  are,  in  express 
terms,  for  the  advantage  of  "each  head  of  a 
family"  owning  real  estate.  Such  a  rule  of  in- 
terpretation should  not  be  applied  in  this  case, 
for  the  courts  almost  universally  indulge  a  lib- 
eral construction  in  favor  of  the  right  of  home- 
ster. Thompson,  Homesteads  and  Exemp- 
tions, §§  4,  7,  781;  Dickinson  v.  Mayer,  11 
Heisk.  520;  Arnold  y,  Jones,  9  Lea,  548;  W?iiU 
V.  Fulghum,  87  Tenn.  284;  Jackson  v.  Shelton, 
89  Tenn.  82.  This  liberality  of  construction 
extends  as  well  to  the  assignment  of  homestead 
as  to  the  ascertainment  of  the  existence  of  the 
right.  By  the  indulgence  of  such  rule  of  con- 
struction the  courts  will  readily  find  in  exist- 
ing statutes  all  necessary  means  for  the  assign- 
ment of  homestead  in  lands  held  by  tenants  in 
common.  In  the  case  before  us  the  complain- 
ant would  only  have  to  bring  the  other  co-ten- 
ants before  the  court,  and  have  the  lands  par- 
titioned in  kind,  if  that  could  be  done,  and,  if 
not,  have  them  sold  for  division  of  the  pro- 
ceeds. The  interest  of  the  debtor  being  thus 
separated  from  that  of  others,  the  creditor  and 
debtor  could  each  be  protected  by  decree  in 
conformity  to  the  Statute.  This  might  be 
some  inconvenience  to  the  creditor,  but  mere 
inconvenience  in  the  assignment  of  homestead 
should  not  be  allowed  to  defeat  the  right  of  ex- 
emption itself.  No  mere  matter  of  inconve- 
nience in  the  administration  of  a  law  can  oper- 
ate to  its  amendment;  yet  the  reasons  given  for 
denying  the  right  by  the  courts  of  those  States 
which  hold  that  homestead  is  not  allowable  in 
cases  of  co-tenancy  are  reasons  of  convenience 
merely.  Thompson,  Homesteads  and  Exemp- 
tions, §  188. 
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The  majority  opiDion  follows  the  case  of 
Avans  v.  Everett,  8  Lea,  76.  But,  not  agree- 
ing to  the  reasoDing  orcondusion  in  that  case, 
we  think  it  should  now  be  overruled,  as  con- 
trary to  the  manifest  purpose  and  plain  lan- 
guage of  the  constitutional  and  statutory 
provisions  for  the  exemption  of  the  homestead 
to  "each  head  of  a  family  owning  real  estate." 
The  reasoning  of  the  court  in  that  case  is  found 
in  the  following  extract  from  the  opinion: 
"The  Statute  manifestly  contemplates  the 
occupancy  of  a  specific  portion  of  land,  capable 
of  being  set  apart  by  metes  and  bounds.  It  is 
impossible  to  apply  its  provisions  to  an  undi- 
vided interest  in  realty.  The  debtor  owns 
nothing  in  severalty,  and  the  creditor  could 
neither  ascertain,  nor,  of  course,  subject  the 
remainder  after  setting  apart  the  homestead." 
8  Lea,  78.  To  our  minds,  the  difficulty  of 
applying  these  "provisions  to  an  individual 
interest  m  realty"  is  entirely  removed  by  the 
Statutes  of  Partition,  under  which  one  co-ten- 
ant's interest  may  be  ascertained  and  separated 
from  that  of  other  co-tenants,  either  by  parti* 
tion  in  bind  or  by  a  sale  of  the  whole  land  for 
a  division  of  proceeds.    By  this   means   the 


rights  of  both  creditor  and  debtor  may  be 
amply  protected,  while  by  the  doctrine  of  that 
case  those  of  the  debtor  are  entirely  destroyed, 
and  those  of  the  creditor  augmented.  The 
importance  of  uniformity  and  stability  in  judi 
cial  decisions  can  scarcely  be  exaggerated. 
Nevertheless,  when  it  appears  that  a  decision 
has  departed  from  the  plain  mandate  cf  the 
Constitution  and  the  Statute,  as  we  believe  to 
bo  true  of  that  case,  it  should  be  overruled,  and 
not  longer  followea.  A  decision  which  misin- 
terprets a  law,  and  renders  a  provision  which 
is  Just  and  impartial  in  its  terms  both  partial 
and  unjust  in  its  administration,  as  we  think 
that  one  does,  should  be  departed  from  when 
ever  the  mistake  is  discovered.  That  many 
debtors  have  lost  their  homesteads  under  the 
doctrine  of  that  case,  and  that  reparation  can- 
not now  be  made,  are  not  sound  reasons  for  its 
perpetuation,  and  for  forcing  others  to  undergo 
a  like  deprivation  in  the  future.  We  think 
that  case  should  now  be  overruled,  and  that 
Joyce  and  family  should  not  be  driven  from  a 
place  that  has  afforded  them  the  shelter,  com- 
fort and  independence  of  a  home  so  long. 
Tumeyv  Ch.  J.,  concurs  in  the  dissent. 
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ConnlTajiee  by  a  hnslMhiid  In  his  wife's 
adultery  is  not  shown,  where  already  suspect- 


ing her  to  be  guilty,  be  merely  suffers  her  in  a 
single  instance  to  avail  herself  of  an  oppor- 
tunity therefor  whicti  Rhe  has  already  arranged 
without  bis  knowledge,  even  though  he  purposely 
refrains  from  warning  her  because  he  hopes  to 
obtain  evidence  which  will  entitle  him  to  a 
divorce. 

(June  27, 1891.) 


Note.— Connivance  as  a  detenu  to  mM  for  divorce 
on  the  ground  oj  advJUeru. 

Connivance  on  the  part  of  the  husband  will,  in 
point  of  law,  bar  him  from  obtaining  relief  on  ac- 
count of  adultery  which  be  has  allowed  to  take 
place.  Bogers  v.  Rogers,  8  Hagg.  EccL  58;  Myers 
V.  Myers,  41  Barb.  Ill 

A  husband  may  be  debarred  from  a  divorce  by 
active  procurement  or  passive  toleration  of  bis 
wif e*s  adultery.    Crewe  v.  Crewe,  8  Hagg.  Eod.  129. 

If  the  husband  connives  at  the  w1fe*8  adultery, 
if  he  knows  that  she  is  living  in  an  improper  man- 
ner, if  he  is  aware  of  what  is  going  on,  he  will  be 
prevented  from  obtaining  relief  by  divorce. 
Hodges  V.  Hodges,  8  Hagg.  Bocl.  119. 

A  husband  who  consents  to  the  adultery  of  his 
wife  is  not  entitled  to  a  divorce.  Woodward  v. 
Woodward,  8  Cent.  Rep.  868, 41  N.  J.  Eq.  224. 

Relief  will  be  refused  to  a  husband  who  wanted 
his  wife  to  commit  some  offense  which  will  enable 
him  to  get  rid  of  her  and  was  willing  that  she 
should  be  lured  into  such  a  course  of  conduct  as 
would  warrant  the  legal  presumption  that  she  had 
committed  adultery.    Oane  v.  Cane,  89  N.  J.  Bq.  14& 

Connivance  by  a  wife  in  her  husband^s  adultery 
will  prevent  her  from  using  such  adultery  as  a  de- 
fense to  a  suit  by  him  for  a  divorce  because  of  her 
adultery.    Bleck  v.  Bleck,  27  Hun,  297. 

WtiQld  to  be  given  to  the  Enffiitih  {feeteinru  ufxm  the 
nUijeeL 

The  general  principles  which  govern  the  eccle- 
siastical courts  in  England  were  Adopted  in  this 
country  so  far  as  they  were  applicable  and  found 
to  be  reasonable.  Robbins  v.  Bobbins,  1  New  Bng. 
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Rep.  4S4, 140  Mass.  688;  Morrison  v.  Morrison,  2  New 
Eng.  Rep.  728, 142  Mass.  881. 

But  the  decisions  of  the  BngUsh  eoclesiastical 
courts  are  not  of  the  same  weight  in  this  country 
as  in  Bnghind.    Robbins  v.  Robbins,  supra. 

Definition  of  eormlioanee. 

To  sustain  the  defense  of  connivance  the  facts 
must  show  that  the  husband  so  connived  at  the 
wif  e*s  adultery  as  to  give  w  tiling  consent  to  it.  Mere 
negligence,  mere  inattention,  mere  dullness  of  ap- 
prehension, mere  indifference  will  not  suffice;  there 
must  be  an  intention  on  his  part  that  she  should 
commit  adultery.  If  such  a  state  of  things  exists  as 
will  in  the  apprehension  of  reasonable  men  result 
in  the  wif  e*s  adultery,  whether  that  state  of  things 
is  produced  by  the  connivance  of  the  husband  or 
independent  of  it,  and  if  the  husband  intending 
that  the  result  of  adultery  shall  take  place  does  not 
interfere  when  he  might  do  so,  he  is  guilty  of  con- 
nivance.   Allen  V.  Allen,  80  L.  J.  N.  8. 2. 

Connivance  is  an  act  of  the  mind;  it  implies 
knowledge  and  acquiescence.  A  willing  mind  Is 
all  that  to  necessary.  Boulting  v.  Boulting,  8  Swab. 
AT.  829. 

There  must  be  corrupt  connivance,  oorrupUon 
being  a  necessary  ingredient  to  bar  a  suit.  Phillips 
V.  PhlUlpe,  8  Notes  of  Cases,  444;  1  Bob.  Sect  144, 
5.  C.  on  appeal,  4  Notes  of  Oases,  62)1, 10  Jur.  829, 1 
Notes  of  Oases,  48S. 

The  husband  need  not  neoeasarily  have  been  aa 
accessory  before  the  factor  have  taken  aotive 
measures  to  bring  abouitba  result  of  adultery,  but 
it  must  appear  that  he  was  cognisant  that  such  a 
result  would  follow  from  transaotionaof  which  he 
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EEPORT  by  the  Superior  Court  for  Suffolk 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  a  suit  brouKht  to  secure  a 
divorce  in  which  a  decree  bad  been  entered 
dismissing  the  libel.    New  trieU  granted. 

The  facts  sufficiently  appear  m  the  opinion. 

Meeen,  WiUtam  B*  Orentt  and  E.  J. 
Jenkins,  for  libelant: 

Libelant,  having  had  cause  previously  to 
suspect  his  wife's  fidelity,  on  December  11 
watched  her  movemenu,  to  get  evidence,  if  he 
could,  of  her  infidelity.  This  he  had  a  right 
to  do.  He  put  no  temptation  in  her  way;  he 
simply  watched  her  own  movements.  All  the 
opportunities  for  the  commission  of  the  act  of 
adultery  were  of  her  own  making.  The  hus- 
band has  the  right  to  so  watch  his  wife  and 
permit  her  licentiousness  to  take  its  full  scope, 
and  the  obtaining  of  evidence  in  this  manner 
will  not  bar  his  right  to  a  divorce. 

Timminge  v.  Timmirhg^,  3  Hagg.  Eccl.  76,  5 
Eng.  Eccl.  22,  26;  PiereeY.  Pierce,  3  Pick.  299; 
Clowes  V.  Clowes,  9  Jur.  856;  Cairns  v.  Cairns, 
109  Mass.  408. 

Even  a  scheme  to  detect  the  adultery  of  the 
wife,  and  without  which  the  adultery  would 


not  have  been  committed,  does  not  amount  to 
connivance. 

Bobbins  Y.  Bobbins,  INewEng.  Rep.  434, 140 
Mass.  528. 

Mr,  Joseph  6.  Holt,  for  libelee: 

If  upon  the  hearing  of  a  libel  for  divorce  for 
adultery  there  are  facts  and  circumstances  from 
which  the  inference  of  connivance  may  be 
fairly  drawn,  this  court  cannot  determine  the 
weight  and  effect  of  the  evidence  and  revise  the 
finding. 

Morrison  y,  Morrison,  186  Mass.  810,  and 
cases  cited. 

A  corrupt  intention  is  necessary  to  constitute 
connivance.  This  consent  must  necessarily 
often  be  inferred  from  the  circumstances,  but 
the  fact  must  be  found  that  the  libelant  either 
desired  and  intended,  or  at  least  was  willing, 
that  the  libelee  should  commit  adultery,  before 
the  libelant  can  be  said  to  have  connived  at  it. 

Ibid.;  Bobbins  v.  Bobbins,  1  New  Eng.  Rep. 
484,  140  Mass.  528. 

Morton*  J.,  delivered  the  opinion  of  the 
court: 
This  case  turns  on  the  question  whether  the 


approved  and  to  which  he  consented.  Glennie  v. 
Glennie.  8  Jur.  N.  8. 1158. 

But  no  bUndness  or  weakness  short  of  actual, 
wllllnfi:  consent  beforehand  to  the  wlfe^s  adultery 
will  constitute  connivance  so  as  to  bar  a  suit  for 
divorce.    Marris  v.  Marris,  2  Swab.  &  T.  580. 

Mere  failure  of  the  husband  to  take  notice  of, 
and  be  warned  by,  acts  which  to  other  people  look 
suspicious  Is  not  sufiOiOient  to  show  connivance 
on  his  part..  Burgess  v.  Burgess,  2  Hagg.  CongAat, 
225. 

Tt  was  not  necessary  that  any  active  steps  should 
be  taken  on  the  part  of  the  husband  to  corrupt  the 
wife;  passive  acquiescence  would  be  sufBclent  pro- 
vided it  appeared  to  be  done  with  the  intention, 
aDd  with  the  expectation,  that  she  would  be  guilty 
of  the  crime,  but  there  must  at  all  events  be  con- 
sent. Kogers  v.  Rogers,  8  Hagg.  Eccl.  68;  Moorsom 
V.  Moorsom,  8  Hagg.  Bccl.  107. 

It  is  not  sufficient  that  the  man  did  not  act  as  a 
wise  or  prudent  or  attentive  man,  nor  that  he  in 
fact  contributed  to  his  wif e*s  guilt:  he  must  either 
show  an  Intention  to  contribute  thereto  or  there 
must  be  intentional  permiasion  or  corrupt  facility. 
Moorsom  v.  Moorsom,  supra. 

If  the  husband  sees  what  a  reasonable  man  could 
not  permit,  he  must  be  supposed  to  see  and  mean 
the  consequences;  but  the  presumption  of  law  is 
against  connivance  and  if  the  fact  can  be  ac- 
counted for  without  supposition  of  intention  the 
court  will  incline  to  that  instruction.  Moorsom  v. 
Moorsom.  supra. 

A  husband  is  not  barred  by  a  mere  permission  of 
opportunity  for  adultery.  He  is  at  perfect  liberty 
to  let  the  licentiousness  of  the  wife  take  its  full 
scope.  He  cannot,  however,  contrive  the  meeting 
or  place  the  parties  together  and  then  depart  for 
the  purpose  of  giving  opportunity.  Timmings  v. 
Timmings,  3  Hagg.  EccL  82. 

To  establish  connivance  it  is  not  necessary  to 
show  knowledge  of  or  privity  to  the  actual  com- 
mission of  adultery.  Such  extreme  negligence  to 
the  conduct  of  the  wife  and  such  encouragement 
of  acquaintance  and  familiar  intimacy  as  are  likely 
to  lead  to  an  adulterous  Intercourse  are  sufficient 
GUpln  v.  Gilpin,  8  Hagg.  Eccl.  150. 

The  word  ^'conniving,**  as  used  in  the  English 
Statute,  20  and  21  Vict.  chap.  85s  means,  not  merely 
refusing  to  see  an  act  of  adultery,  but  also  will- 
ful abstaining  from  taking  any  step  to  prevent 
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adulterous  intercourse  which  from  what  passes  be- 
fore the  husband*s  eyes  he  must  reasonably  expect 
will  occur.    Glppe  v.  Glpps,  11  H.  L.  Gas.  1. 

lUustraiions  of  cownivance. 

Mere  imprudence  and  error  of  Judgment  are  not 
connivance.  So  held  where  the  husband,  in  order 
to  get  rid  of  the  man  with  whom  the  wife 
afterward  committed  adultery,  told  him  of  con- 
fessions which  the  wife  had  made  to  the  husband 
of  her  attachment  for  the  paramour.  Hoar  v. 
Hoar,  8  Hagg.  Eod.  140. 

Failure  to  remove  from  a  town  where  a  mere 
casual  residence  was  maintained  upon  suspecting 
his  wife  of  too  great  intimacy  with  another  man, 
and  frequent  absences  from  her  on  hunting  expedi- 
tions, will  not  amount  to  connivance.  Hamerton 
Hamerton,  2  Hagg.  Eccl.  12. 

Where  the  husband  takes  money  from  his  wlfe^s 
paramour  as  the  price  of  not  resorting  to  his  legal 
remedy,  and  then  leaves  the  wife  in  a  situation 
likely  to  occasion  a  renewal  of  adulterous  inter- 
course with  the  same  person,  he  is  guilty  of  such 
connivance  as  to  bar  a  suit  for  divorce.  Gipps  v. 
Gipps,  11 H.  L.  Gas.  1. 

Permitting  a  servant  to  remain  in  his  house 
after  he  knows  of  great  and  Indecent  familiarities 
between  the  servant  and  his  wife  amounts  to  such 
connivance  as  will  bar  the  husband  of  a  right  to 
divorce.    Levering  v.  Levering,  8  Hagg.  Eccl.  86. 

Where  the  husband  not  only  knew  of  suspicious 
relations  between  his  wife  and  a  servant,  but  ap- 
peared quite  willing  that  they  should  unite  their 
futures,  if  he  did  not  actually  connive  at  and  fur- 
ther the  conduct  of  the  servant,  a  divorce  will  be 
refused.  Herrickv.  Herrlck,  31  Mich.  298. 

Introducing  the  wife  to  persons  of  bad  character 
may  be  evidence  of  connivance.  Graves  v.  Graves, 
8  Curt.  Eccl.  285. 

Where  from  evidence  in  the  case  it  appeared  that 
the  husband  was  witness  of  acts  lasting  some  time, 
from  which  the  very  .worst  inferences  mlpht  be 
drawn,  without  in  any  way  interfering  and  without 
objecting  afterward,  there  Is  such  a  strong  indica- 
tion of  his  intention  to  have  his  wife  transgress,  or 
at  least  to  allow  her  to  do  so  undisturbed  and  unpre- 
vented,  that  it  amounts  to  connivance  and  operates 
as  a  bar  to  his  suit.  Bourgeois  v.  Chauvln,  89  La. 
Ann.  216. 

Where  a  wife  with  full  knowledge  of  the  facts 
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finding  of  the  court  was  correct  that  the  libel- 
ant was,  upon  the  evidence,  guilty  of  conniv- 
ance. 

'  The  libelant  did  nothing  to  encourage  his 
wife  to  commit  adultery  and  did  not  directly 
nor  indirectly  throw  opportunities  in  her  way. 
Until  the  day  he  detected  her,  the  report  does 
not  show  that  any  unusual  or  improper  acts  had 
occurred  in  hispresence  between  her  and  any 
other  man.  He  had  suspected  and  had 
watched  her,  but  had  not  obtaioed  proof  of  her 
guilt,  and  had  not,  till  the  day  he  caufht  her, 
had  the  assistance  of  a  detective  or  police  offi- 
cer. On  that  day  be  came  from  his  home  in 
Dorchester  and  waited  suspecting  she  might 
come  to  Boston  also  and  mirht  leave  the  Dor- 
chester car  at  the  comer  of  Federal  and  Beach 
Streets,  which  she  did.  She  met  a  man  by  the 
name  of  Andrews,  whom  there  is  nothine  to 
show  th^  libelant  had  ever  seen  or  heara  of 
before,  and  went  with  him  to  the  hotel.  The 
libelant  followed  her  and  after  waiting  in  the 
hotel  an  hour,  and  listening  ten  or  fifteen  min- 
utes at  the  door  of  the  room  where  they  were. 


burst  it  open  and  found  them  in  bed  together. 
He  hoped  she  would  commit  adultery  so  that 
he  could  get  a  divorce  and  he  gave  her  plenty 
of  time  and  did  not  warn  her  so  that  she  might 
do  it.  He  thoufirht  before  this  that  she  had 
committed  adultery. 

We  think  as  matter  of  law  it  cannot  be  said 
on  this  state  of  facts  that  the  libelant  wa-seuilty 
of  connivance.  It  is  true  that  he  could  have 
prevented  his  wife  from  committing  adultery 
and  did  not;  on  the  contrary,  he  wished  she 
would,  that  he  might  have  evidence  on  which 
he  could  get  a  divorce.  But  he  did  not  make 
or  aid  in  any  way  in  making  the  opportunity. 
He  did  no  overt  act  unless  keeping  still  was  one, 
which  it  clearly  was  not.  It  was  not  a  case 
where  he  supposed  his  wife  was  about  to  com- 
mit adultery  for  the  first  time,  and  where  it 
would  have  been  his  duty  to  have  nven  her  the 
assistance  which  husband  and  wife  are  mutu- 
ally expected  to  give  to  each  other.  It  certainly 
cannot  be  held  that  a  husband  who  suspects  his 
wife  of  infidelitv  can  take  no  means  to  ascer- 
tain the  truth  of  his  suspicions  without  being 


remained  quiet  for  seyenteen  yean  without  com- 
plaining of  her  hufiband*B  cohabitation  with  an- 
other woman  or  applying  to  the  courts  for  relief, 
relief  was  denied.  Boulting  v.  Booltlng,  8  Swab,  ft 
T.829. 

Duty  of  husband  and  toife  to  waUh  over  and  eusfet 
each  other:  oomequance  of  ne(fUct, 

Husband  and  wife  ought  mutually  to  aid  each 
other  in  doing  right  and  to  guard  each  other  from 
doing  wrong.  Bobbins  v.  Bobbins,  1  New  Bng.  Bep. 
488, 140  IfasB.  688. 

A  husband  is  expected  by  law  to  pay  due 'atten- 
tion to  the  behavior  of  his  wife  and  to  give  her  the 
benefit  of  some  superintendence  where  she  is  placed 
in  dangerous  situations.  Forster  v.  Forster,  1 
Hagg.  Consist.  158. 

But  a  chaste  bustmnd  owght,  if  he  desires  it,  to 
have  a  wife  who  will  remain  chaste  when  exposed 
to  the  temptations  which  are  incident  to  ordinary 
conditions  of  modem  social  life,  and  if  she  commits 
adultery  against  his  wishes  and  without  his  pro- 
curement he  ought  to  be  permitted  to  obtain  evi- 
dence of  it.   Bobbins  Y.  Bobbins,  ntpra. 

Bvery  husband  Is  bound  to  give  his  wife  that 
protection  which  the  society  of  a  husband  affords, 
and  the  fact  that  the  wife  had  been  familiar  with 
him  before  marriafre  makes  that  duty  more  incum- 
bent upon  him.  Hawkins  v.  Hawkins,  L.  B.  10 
Prob.  Sc  Dlv.  177;  Graves  v.  Qraves,  8  Curt.  Bed.  288. 

A  man  marrying  a  young  woman  whom  be  had 
previously  seduced  is  bound  to  exercise  more  than 
ordinary  marital  care  over  her  conduct  and  deport- 
ment.   Dillon  V.  Dillon,  8  Curt  Eccl.  88. 

A  husband  who  seduces  his  wife  before  marriage 
and  after  marriage  sees  her  in  a  situation  of 
temptation  and  does  nothing  to  rescue  her,  and 
she  yields,  will  be  understood  as  having  consented 
to  her  adultery.    Cane  v.  Cane,  80  N.  J.  Bq.  148. 

If  a  husband  sees  what  a  reasonable  man  could 
not  see  without  alarm,  or  if  he  knows  that  his  wife 
had  been  guilty  of  antenuptial  incontinence,  or  if 
he  himself  had  seduced  her  before  marriage,  he  Is 
called  upon  to  exerdse  peculiar  vigilance  and  care 
over  her,  and  if  he  sees  what  a  reasonable  man 
could  not  permit  and  makes  no  effort  to  avert  the 
danger,  he  must  be  supposed  to  see  and  mean  the 
result.    Hedden  v.  Hedden,  21 N.  J.  Eq.  7a 

Great  inattention  on  the  part  of  the  husband  will 
not  bar  him  to  establish  the  defense  of  connivance; 
he  must  have  been  privy  to  her  guilt,  or  have  led 
^ksK  Into  the  crime.   Bix  v.  Bix,  8  Hagg.  Bod.  74. 


But  in  Harris  v.  Harris, «  Hagg.  EocL  418,  the 
court  states  that  it  can  conceive  that  a  case  might 
arise  of  such  willful  neglect  or  exposure  as  might, 
without  proving  actual  connivance,  possibly  bar 
the  husband  of  all  remedy  by  a  divorce.  He  might 
introduce  his  wife  to  sodety  so  abandoned,  and  ex- 
pose her  to  risks  so  great,  as  to  render  a  deviation 
from  the  paths  of  chastity  the  most  probable,  if 
not  the  necessary,  consequence;  but  the  mere  In- 
troduction of  the  wife  to  a  woman  who  was  main- 
taining improper  relation  to  another  man  is  not 
sufficient  to  show  connivance  tf  the  particular  acts 
of  adultery  charged  did  not  flow  from  such  intro- 
duction. 

Under  the  Bnglish  statutes  wiUful  neglect  or 
misconduct  may  deprive  a  petitioner  of  his  right 
to  a  divorce,  but  in  order  to  do  so  it  must  have  con- 
duced to  his  wife^s  first  falL  St.  Paul  v.  St.  Paul,  I«. 
B.1  Prob.  ft  Dlv.  780. 

Effect  of  abandonment  by  huOMnd  of  his  tri/e. 

Where  a  husband  broke  up  his  home  and  sold  hJs 
furniture  for  the  purpose  of  getting  rid  of  his  wife, 
made  her  no  allowance  and  never  saw  her  untU 
eight  years  after  the  separation,  when  he  met  her 
by  acddent,  and  five  years  afterward  brought  suit 
for  divorce  on  the  ground  of  her  adultery,  he  was 
held  to  be  guilty  of  such  connivance  as  to  bar  his 
right  to  the  rdlef  prayed.  Heyes  v.  Heyes,  L.  B. 
13  Prob.  ft  Div.  11. 

The  absence  of  the  husband  from  the  wife  and 
the  withdrawal  of  her  allowance  by  the  husband^ 
father,  the  husband  himself  having  no  means  of 
subsistence  independent  of  the  father,  aUhough 
accompanied  by  the  setting  up  of  persons  to  watch 
the  wife  and  expressions  of  satisfaction  upon  ob> 
talntng  proof  that  she  had  committed  adultery,  are 
not  suffldent  to  show  connivance  if  there  is  nothing 
to  show  that  she  was  driven  to,  nor  entrapped  into, 
the  adultery  by  the  conduct  of  the  husband. 
Qowes  V.  Clowes,  9  Jur.  868. 

Where  a  minor,  who  was  dependent  upon  his 
father  for  support,  secretly  married  a  woman 
whom  het  afterward  suspected  of  being  unchaste, 
left  her  with  instructions  to  a  friend  to  watoh  her 
conduct  and  furnished  her  with  no  support  be- 
cause of  his  inability  to  do  so,  he  was  not  guilty  of 
connivance  so  as  to  bar  a  suit  for  divorce.  If  he  did 
nothing  to  lead  her  into  temptation  after  leaving 
her.    Beeves  V.  Beeves,  2  Phil.  Eool.  128. 

The  abandonment  by  a  minor,  dependent  on  hia 
fiunily  for  support,  of  faiSjWife,  is  not  snfilclent.to 
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deemed  guilty  of  connivance.  *' There  is  a 
manifest  distinction,"  says  ttie  court  in  Bobfdna 
Y.  Bobbins,  140  Mass.  581,  1  New  Eng.  Rep. 
484,  **  between  the  desire  and  intent  of  a  hus- 
band that  his  wife,  whom  he  believes  to  be 
chaste,  should  commit  adultery,  and  his  desire 
and  intent  to  obtain  evidence  against  his  wife, 
whom  he  believes  already  to  have  committed 
adultery  and  to  persist  in  her  adulterous  prac- 
tices whenever  she  has  opportunity."  Merely 
suffering  in  a  single  case  a  wife  whom  he 
already  suspects  of  naving  been  guilty  of  adul- 
tery to  avail  herself  to  the  full  extent  of  an  op- 
portunity to  indulge  her  adulterous  disposition, 
which  she  has  arranged  without  his  knowledge, 
does  not  constitute  connivance  on  the  part  of 
the  husband,  even  though  he  hopes  he  may  ob- 
tain proof  which  will  entitle  him  to  a  divorce, 
and  purposely  refrains  from  warning  her  for 
that  reason.  He  may  properlv  watch  his  wife, 
whom  he  suspects  of  aaultery,in  order  to  obtain 
proof  of  that  fact.    He  may  do  it  with  the  hope 


and  purpose  of  getting^a  divorce  if  he  obtains 
sufQcient  evidence.  He  must  not,  however, 
make  opportunities  for  her  though  he  may 
leave  her  free  to  follow  opportunities  which  she 
has  herself  made.  He  is  not  obliged  to  throw 
obstacles  in  her  way,  but  he  must  not  smooth 
her  path  to  the  adulterous  bed.  2  Bishop,  Mar. 
and  Div.  5th  ed.  §  9;  Timmings  v.  TOnmings, 
8  Hagg.  Eccl.  76;  Storer  v.  8torer,  1  Rob.  Eccl. 
99-101;  PhiUips  v.  Phmips,  10  Jur.  849. 

The  law  does  not  compel  a  husband  to  remain 
always  bound  to  a  wife  whom  he  suspects,  and 
it  allows  him,  as  it  does  other  parties  who  think 
they  are  being  wronged,  reasonable  scope  in 
their  efforts  to  discover  whether  the  suspected 
party  is  or  is  not  guilty,  without  themselves 
being  adjudged  guilty  of  conniving  at  the  crime 
which  they  are  seekmc:  to  detect.  Bobbins  v. 
Bobbins,  supra.  In  a  libel  for  divorce  for  de- 
sertion the  willingness,  or  even  the  desire,  of  the 
deserted  party  to  be  deserted,  so  long  as  it  is  not 
expressed  in  conduct  or  acts  to  the  other  party. 


show  oonnlvanoe  at  her  subsequent  adultery  so  as 
to  bar  a  suit  for  divoroe.  Morgan  v.  Morgan,  2 
Curt.  Bod.  679. 

Effect  of  neglect  and  omeUy. 

Coarse  and  brutal  behavior,  obscene  and  dJaerust- 
ing  language,  even  disregard  of  deoorum,  will  not 
constitute  connivance;  nor  will  cruelty  and  deser- 
tion, though  they  tend  to  Induce  a  wife  to  disre- 
gard her  own  duties  and  tempt  her  to  commit 
adultery.  Facts  to  constitute  connivance  must 
have  a  direct  and  necessary  tendency  to  cause 
adultery  to  be  committed  or  continued.  Stone  v. 
Stone,  8  Notes  of  Oases,  806. 

Indifference,  111-behavlor  or  cruelty  cannot  be 
shown  In  support  of  a  defense  of  connivance. 
Moorsom  v.  Moorsom,  8  Hagg.  Bed.  02. 

A  charge  that  the  husband  was  guilty  of  cruelty 
towards  his  wife  witb  the  purpose  of  Indudng 
adultery  and  thereby  enabling  him  to  obtain  a  sep- 
aration is  not  admissible  In  defense  of  a  suit  for 
divoroe  on  the  ground  of  adultery,  although  the 
court  Inthnates  In  that  case  that  there  may  possibly 
be  cases  where  cruelty  on  the  part  of  the  husband 
directly  leads  up  to  the  wife%  adultery,  but  Inti- 
mates no  opinion  as  to  the  result.  Dillon  v.  Dillon, 
3  Curt.  Bod.  88. 

(Ma/Mng  proof  . 

The  husband  need  not  bring  suit  the  moment  he 
suspects  bis  wife  of  infidelity;  he  may  wait  for  ad- 
equate proof,  but  he  must  show  reasonable  vigi- 
lance and  delay  no  longer  than  is  necessary  to  ob- 
tain proof.    Crewe  v.  Crewe,  8  Hagg.  Bccl.  182. 

But  a  husband  who  has  suspicions  of  Infidelity  of 
his  wife  will  not  be  allowed  to  lay  a  train  which 
may  lead  her  to  the  commission  of  adultery  in  or- 
der that  he  may  take  advantage  of  It  to  obtain  a 
divorce.    Pierce  v.  Pierce,  8  Pick.  280. 

ConrHvanee  at  advUery  wUh  different  men, 

A  husband  who  endeavors  to  procure  his  wife  to 
be  lured  Into  the  commission  of  adultery  will  be 
regarded  as  consenting  to  all  subsequent  acts  of 
adultery  which  she  may  commit  whether  they  be 
committed  with  the  persons  selected  by  him  or 
with  others.  Woodward  v.  Woodward,  8  Cent.  Rep. 
888, 41 N.  J.  Bq.  224. 

A  husband  who  connives  at  or  assents  to  adultery 
by  his  wife  with  one  person  will  be  deemed  as  as- 
senting to  it  with  others  and  will  not  be  en- 
titled to  a  divorce  for  the  subsequent  act  with  a 
different  person.  Hedden  v.  Bedden,  21  N.  J.  Bq. 
70,  citing  Timmings  v.  Timmings,  8  Hagg.  BocL  76; 
12  L.  R.  A. 


Lovering  v.  Lovering  Id.  85;  Stone  v.  Stone,  1  Rob. 
Bccl.  09;  Hodges  v.  Hodges,  8  Ha«rg.  Bed.  118,  con- 
tra as  overruled. 

Connivance  at  one  act  with  one  man  will  not 
necessarily  bar  a  divorce  for  adultery  by  a  prior 
act  with  another  man,  but  the  circumstances  may 
be  Boiopen,  erross  and  revolting  that  the  court  will 
find  no  injury  done  to  the  husband  and  therefore 
no  right  to  redress.  Morrison  v.  Morrison,  2  New 
Bug.  Rep.  720, 142  Mass.  861. 

Corruption  inferred. 

If  a  system  of  connivance  at  Improper  familiari- 
ty almost  [amounting  to  proximate  acts  be  estab- 
lished, corrupt  intention  will  be  inferred  without 
more  direct  proof.  Moorsom  v.  Moorsom,  8  Hagg. 
Bed.  02. 

Conmvanee  by  the  wtfe. 

The  courts  appear  to  favor  the  wife  to  a  consid- 
erable degree  in  determining  what  acts  will  amount 
to  connivance  on  her  part.  The  reason  of  this  is 
perhaps  the  dependent  condition  of  the  wife  and 
the  smaller  opportunity  on  her  part  to  know  of 
her  husband^s  familiarity  with  other  women  and 
lack  of  ablUty  to  prevent  It. 

Thus  in  a  suit  for  separation  for  the  husband*s 
adultery  with  his  wlfe*s  sister  proof  that  the  wife 
after  knowledge  oC  previous  adultery  allowed  un- 
der peculiar  circumstances  the  sister  to  accompany 
them  to  India  and  to  live  in  the  same  house  with 
them  will  not  bar  the  wife  on  the  ground  of  con- 
nivance, her  conduct  not  being  traced  to  any  mo- 
tive necessarily  criminal.  Turton  v.  Turton,  8 
Hagg.  Bod.  838. 

Although  the  wife  knows  of  adultery  on  the  part 
of  the  husband  and  continues  to  live  with  him  and 
by  her  own  acts  gives  opportunity  for  intercourse 
between  her  husband  and  his  paramour,  it  does  not 
necessarily  show  that  she  assents  to  his  crimes  and 
conspires  to  drive  him  to  thdr  commission. 
Cochran  v.  Cochran,  86  Iowa,  479. 

A.  wife*s  consent  to  a  deed  of  separation  which 
secures  an  allowance  to  her  is  not  suifldent  to 
show  her  connivance  at  her  husband^s  adultery  in 
the  absence  of  evidence  that  at  the  time  the  deed 
was  made  she  was  aware  of  the  adulterous  inter- 
course and  consented  to  it.  Ross  v.  Boss,  L.  R. 
1  Prob.  &  Div.  784. 

But  if  a  wife,  although  unwilling  to  consent  that 
her  husband  should  Uve  in  adultery,  ultimately 
gives  her  consent  for  the  sake  of  obtaining  an  al- 
lowance from  him,  she  is  guilty  of  connivance. 
Ibid. 
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will  not  \mr  a  divorce.  Ford  v.  Ford,  148 
Mass.  577,  3  New  Eog.  Rep.  785. 

Of  course,  as  the  court  says  in  that  case,  there 
is  always  the  difficulty  of  believiog  that  the 
desire  or  williDgness  did  not  mauifest  itself  in 
conduct  or  acts  expressive  of  it  to  the  other 
party.    But  nothing  of  the  sort  appears  here. 

In  8t.  Paul  V,  St.  Paul,  L.  R.  1  Prob.  & 
Div.  789,  the  court  held  that  the  neglect  of  the 
husband  which  would  justify  the  court  in 
withholdiDg  a  decree  in  his  favor  under  a  stat- 
ute which  provided  that  the  court  might  do  so 
where  the  husband  was  guilty  of  "such  willful 
neglect  or  misconduct  as  .  .  .  conduced  to  the 
adultery,"  must  be  such  neglect  as  conduced  to 
his  wife's  f all,  and  not  neglect  conducing  to  any 


particular  act  of  adultery  subsequent  to  her 

The  case  of  Morrison  v.  Morrison,  186  Mass. 
810,  referred  to  by  the  libelee,  differs  from  this. 
Ip  that  case  the  husband,  after  he  had  been 
cautioned  to  watch  his  wife,  made  opportunities 
for  her  and  her  suspected  paramour  to  be 
together  alone,  witnessed  without  objection 
acts  of  considerable  familiarity  between  them, 
said  nothing  whatever  to  his  wife,  intimating 
any  disapproval  of  her  conduct,  and  in  other 
ways  acted  in  such  a  manner  as  to  induce  the 
adultery  for  which  he  was  watching. 

In  the  opinion  of  the  court  there  must  there- 
fore, according  to  the  reservation  of  the  report, 
be  a  new  trial  granted,  and  it  is  so  ordered. 


MISSISSIPPI  SUPREME  COURT. 


TOWN  OF  KOSCIUSKO,  Appt., 

Solomon  SLOMBERG. 

(....MtoB.....) 

An  ordinanoe  proUbltiiifl^  seeond-luuid 
clothing  troim,  beiii§^  bronchi  intot  or 
offered  for  sale  wlthin«  a  town*  without 
first  provinflr  that  It  did  DOt  come  from  a  place 
where  conta^on  or  Infection  Is,  or  has  been,  pre- 
vailiner,  is  unreasonable  and  void  in  the  absence 
of  any  epidemic  or  other  apparent  necessity 
therefor. 

(April  20, 189L) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Attala  County  in 
favor  of  defendant  in  a  proceeding  to  recover 
a  fine  from  defendant  for  dealing  in  second- 
hand clothing  without  complying  with  a  mu- 
nicipal ordinance.    Afflrmsd. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  Anderson,  Haden  Sb  Davis  for 
appellant. 

Messrs,  Allen  Sb  McCool  for  apx)ellee. 

Woods*  Ch,  J,,  delivered  the  opinion  of  the 
court: 

The  charter  of  the  Town  of  Kosciusko  con- 
fers upon  the  authorities  of  that  municipality 
the  power  of  establishing  and  enforcing  quar- 
antine and  other  regulations  necessary  to  the 
health  of  the  town;  of  making  regulations  to 
secure  the  general  health  of  the  inhabitants  of 
the  town,  and  to  prevent  and  remove  nuisances; 
and  of  passing  all  ordinances,  which  may  be 
necessary  to  carry  into  effect  the  powers  con- 
ferred. In  supposed  pursuance  of  these  char- 
ter powers,  the  municipal  authorities  adopted 
an  ordinance  declaring  it  unlawful  for  any 
person  to  bring  into  the  Town  or  to  offer  for 
sale  therein  second  hand  clothing,  without 
first  having  produced  satisfactory  proof  to  the 
mayor  of  the  Town  that  such  clothing  did  not 
come  from  a  district  or  locality  in  which  any 


conta^on  or  infection  was  prevailing  or  had 

Srevailed.  The  power  to  prevent  the  intro- 
uction  of  infectious  and  contagious  diseases, 
by  appropriate  regulations,  is  not  to  be  dis- 
puted. But  to  iustify  the  sweeping  and  far- 
reaching  use  of  the  power  exercised  in  the  or- 
dinance in  the  case  before  us,  there  must  be, 
at  least,  some  circumstances  apparently  ren- 
dering such  exercise  of  this  power  necessary 
for  the  preservation  of  the  health  of  the  pub- 
lic. The  Town  may  quarantine,  in  cases  de- 
manding that  extraordinary  measure,  in  sea- 
sons of  epidemic,  in  the  interest  of  public 
health,  but  to  justify  the  exercise  of  this  power 
there  must  be  apparent  necessity  for  so  doing. 
In  such  cases  regulations  unpleasantly  or  in- 
juriously effecting  the  individual  may  be  prop- 
erly employed  to  accomplish  the  general  safety. 
But,  in  the  absence  of  any  epidemic  apparently 
reqpQiring  the  use  of  quarantine  regulations 
and  regulations  restraining  trade  temporarily, 
the  exercise  of  such  power,  in  the  manner 
employed  in  the  ordinance  in  the  Town  of 
Kosciusko,  becomes  unreasonable  and  oppres- 
sive. The  ordinanoe  is  in  restraint  of  a  legiti- 
mate trade,  and  is  unequal  and  unjust  in  its 
terms  and  operation.  It  cannot  be  contended 
that  a  second-hand  clothing  store  is  a  nuisance 
per  se,  or  that  second-hand  goods  are  infectious 
in  their  nature.  If  brought  from  a  locality  in 
which  infectious  and  contagious  diseases  are 
prevailing  or  have  recently  prevailed,  second- 
band  goods  might  properly  be  regarded  as  en- 
dangering the  general  safety  and  public  health; 
but  the  same  is  equally  true  of  new  and  unused 
goods.  Between  the  new  and  the  second-  band . 
tbe  difference,  at  the  most,  is  a  degree  in  dan- 
ger only.  Why  impose  the  burden  in  the  one 
case,  and  not  in  the  other?  And  why  impose, 
in  either  case,  where  there  is  no  pretext  of  ap- 
parent necessity  for  such  intenerence  with 
lawful  traffic?  The  ordinance  is  clearly  an 
unreasonable  and  unjust  interference  with  a 
legitimate  and  recognized  business  pursuit, 
and  is  a  permanent  restraint  upon  trade. 
Affirmed, 


Note.— That  municipal  ordinances  attemptiner  I  notes  to  Bills  v.  Goshen  (tnd.)  8  L.  R.  A.  281:  Peo- 
to  remilate   business  must   be   reasonable,   see  I  pie  v.  Armstrong  (Mich.)  2  L.  B.  A  78L 
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AMERICAN  MORTGAGE  CO.,  of  Scotland, 
Limited,  Plff,  in  Err,. 

V. 

TENNILLE. 
(....Ga.....) 

*L   Under    the    Aet   ef  February     8* 

1877»  providing  that  the  State  of  Georgia  will 
not  oonsent  to  foreign  corporations  owning  5,000 
or  more  acres  of  land  In  this  State,  unless  they 
shall  become  Incorporated  under  the  laws  of 
Georgia,  the  State  alone  can  make  the  question 
as  to  the  right  of  such  corporations  to  hold  said 
land. 
8*  A  motien  to  digml—  sa  aHldaTlt  of 
miBgtdLty  was  rightly  denied  when  at  leaat 
one  of  the  grounds  thereof  presented  a  legal  de- 
fense against  the  further  progress  of  the  execu- 
tion. 

(March  28, 1801.) 

*  Head  notes  by  Lumpkin,  J. 


ERROR  to  the  Superior  Court  for  Quitman 
County  to  review  ao  order  dismissing  the 
levy  of  an  execution  upon  defendant's  real 
estate.     Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs,  William  E.  Simmons  and  W. 
G.  Werrill  for  plaintiff  in  error. 

Mr.  W.  D.  Kiddee  for  defendant  in 
error. 

Lumpkin*  J.,  delivered  the  opinion  of  the 
court: 

Tennille  executed  and  delivered  to  J.  E.  O. 
Sherwood  a  promissory  note,  and  at  the  same 
time,  in  order  to  secure  the  same,  made  and 
delivered  to  said  Sherwood  a  deed  to  certain 
land.  Sherwood  transferred  the  note,  and  con- 
veyed the  land  to  the  American  Mortgage  Com- 
pany of  Scotland,  Limited,  who  sued  the  note 
to  judgment  in  the  Superior  Court  of  Quitman 
County,  and  an  execution  issued  thereon  was 
levied  upon  the  land  described  in  the  aforesaid 


Norm.— Escheat  defined. 

The  word  ^*  eechcat,"  originally  French  or  Nor- 
man, slgnlfsring  chance  or  accident,  is  now  applied 
to  the  obstruction  of  the  course  of  descent  and  de- 
termination of  tenure  by  some   contingency,  in 

which  case  the  lotirt  >^y  q  ^i^^  txt   ynTmwrinw  ■niiMH-a 

back  to  the  onginifr^ntftrlg  b1.  Com.  244).  In 
ft;uda]  lilW  it  reisults  back  to  the  lord  from  extinc- 
tion of  the  blood  of  the  tenant  by  natural  or  by 
civil  means  (1  Bl.  Oom.  72).  So  If  the  tenant  died 
without  heirs  of  his  blood,  or  if  bis  blood  was  cor- 
rupted by  commission  of  treason  or  felony,  the 
hmd  '^ell  back"  to  the  lord  of  the  fee.    IMd. 

In  the  United  States,  however,  there  can  be  no 
attaint  of  blood  by  the  commission  of  crime.  U. 
8.  Const,  art.  1,  6  9,  cL  8. 

At  common  law  If  a  bastard  die  Intestate  and 

without  issue,  his  real  estate  escheats.      Doe  v. 

Bates,  6  Blackf .  6«8 :  Bent  v.  St.  Vraln,  80  Mo.  268. 

/In  the  United  States  it  implies  a  reversion  of 

i^roperty  to  the  State  In  default  of  a  person  who 

/can  mherlt  it.   Anderson,  Diet.  413,,....,-— ^"''*" 

\ When  the  owner  of  real  estate  dies  intestate, 

without  heirs  capable  of  inheriting  it,  the  title 
thereof  devolves  by  operation  of  law  upon  the 
State.  IlL  Rev.  Stat.  1846,  p.  226;  Wallahan  v. 
Ingersoll,  5  West.  Rep.  124, 117  lU.  1S8. 

Land  Is  not  subject  to  escheat,  until  the  failure 
of  heirs  of  original  grantee.  Hall  v.  Gittlngs,  2 
Har.ftJ.  112. 

Q^etMon  of  eschecU.  how  determined. 

The  question  of  the  escheat  of  a  deoedent*s 
property  for  non-ezjstence  of  helrscan  be  deter- 
mined only  by  the  method  provided  by  the  statute ; 
It  cannot  be  determined  In  a  proceeding  by  an  heir 
to  restrain  the  escheator.  Mulr  v.  Thomson,  28  S. 
C.489. 

It  must  be  established  by  a  Judicial  proceeding 
in  the  proper  court,  in  the  name  of  the  people,  for 
the  purpose  of  proving  and  establishing  it  by  Judi- 
cial determination.  Bev.  Stat  1846,  p.  226.  Walla- 
han V.  TngeiBOll,  6  West.  Rep.  124, 117  Dl.  123^ 

The  proceed(pg  is  in  the  nature  of  an  inquest  of 
office,  and  the  record  of  it  is  the  only  competent 
evidence  by  which  a  title  by  escheat  can  be  estab- 
lished. Den  V.  O'Hanlon,  21  N.  J.  L.  682:  Crane  v. 
Keeder,  21  Mich.  24;  Com.  v.  Hlte,  6  Leigh,  688: 
People  V.  Cutting,  8  Johns.  1. 

Where  edte  facias  does  not  run  In  the  name  of 
12  L.  K.  A.  .     J 


the  people,  it  Is  void  upon  its  face.  Wallahan  v. 
IngersoU,  supra. 

Where  land  is  declared  escheated  for  want  of 
heirs,  persons  claiming  to  be  heirs  may  come  in 
under  the  statute  and  obtain  an  order  for  leave  to 
make  up  an  Issue  at  law  to  have  their  right  de- 
termined.   Ex  varte  Williams,  18  Rich.  L.  77. 

The  right  of  action  to  recover  lands  escheats  to 
the  State  upon  the  death  of  the  owner  without 
heirs  or  next  of  kin.  Johnston  v.  Spicer,  9  Cent. 
Rep.  666, 107  N.  T.  186. 

Equity  cannot  enjoin  proceedings  to  have  an 
escheat  declared  where,  if  escheat  should  be  found, 
every  question  presented  could  be  decided  on  a 
traverse.    Olmsted's  App.  86  Pa.  284. 

An  amicus  curios  cannot  move  to  quash  an  inqui- 
sition unless  he  has  an  interest  or  represents  some- 
body who  has.    Dunlop  v.  Com.  2  Gall  (Va.)  284. 

Action  to  declare  escheat;  practice  and  procedure. 

The  circuit  court  of  the  county  is  vested  with 
general  powers  over  the  subject  matter  of  escheats: 
nevertheless,  the  court  must  be  put  in  motion  by 
filing  an  information,  and  by  iasue  of  scire  facias 
against  all  alleged  to  hold,  possess  ordaimsuch 
estate.  Wallahan  v.  IngersoU,  6  West  Rep.  124, 117 
IlL  128. 

The  names  of  all  persons  in  possession  of  the 
premises,  and  such  as  were  known  to  claim  an  in- 
terest therein,  must  be  set  forth  in  the  informa- 
tion, and  the  scire  facias  must  be  served  on  them 
personally ;  as  to  all  other  persons  constructive 
service  is  sufficient.    Ibid,  ^r^ 

A  return  which  shows  service  on  only  one  of  two 
occupants  is  Insufficient  to  confer  Jurisdiction. 
IMd. 

The  information  must  require  them  to  appear 
and  show  cause  why  Itdiould  not  be  vested  in  the 
State :  and  the  court  is  required  to  make  an  order 
to  that  effect.    IMd. 

The  order  to  appear  and  show  cause  must  be 
published.    H>id. 

Jurisdiction  as  to  the  subject  matter  depends  on 
the  performance  of  all  these  acts.    Ibid, 
Notiu  of  proceedings. 

Jurisdiction  depends  on  the  statutory  require- 
ments as  to  notice  being  complied  with.  Wieder- 
anders  v.  State,  64  Tex.  188. 

The  validity  of  escheat  proceedings  is  not  af- 
fected by  the  want  of  formal  notice  and  by  the 
34 
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deed,  (he  Mortgage  Company  having  pre- 
viously filed  in  the  clerk's  office  a  deed  pur- 
porting to  reconvey  the  land  to  said  Tennille, 
for  the  purpose  of  making  this  levy.  To  the 
levy  ot  the  execution  Tennille  filed'  his  affida- 
vit "of  illegality,  containing  several  grounds, 
one  of  which  was  as  follows,  viz.:  That  **the 
said  plaintiff  was  a  foreign  corporation,  has 
never  been  incorporated  by  the  laws  of  Georgia 
and  owned  more  than  5,000  acres  of  land  in 
said  State  (so  far  as  to  claim  the  same  and  hold 
deeds  thereto),  in  conflict  with  and  against  the 
laws  of  said  State  and  therefore  could  not  hold 
the  title  to  lands,  or  convev  the  same  to  the  de- 
fendant, legally."  The  defendant  served  on 
the  plaintiff  a  notice  to  produce  at  the  trial  a 
number  of  papers,  and  among  them  the  charter 
of  the  plaintiff,  and  deeds  from  fourteen  per- 
sons to  Sherwood,  and  from  Sherwood  to  the 
plaintiff,  covering  various  lands  in  Randolph 
and  Quitman  Counties ;  the  use  intended  to  be 
made  of  said  deeds  being  to  prove  the  ground 
of  illegality  above  quoted.  The  court  held 
that  said  charter  and  these  deeds  should  be  pro> 
duced,  and,  upon  the  plaintiff's  failure  to  do ' 


so,  ordered  the  levy  of  the  execution  to  be  dis- 
missed. We  can  see  no  error  in  requiring  the 
production  of  the  charter,  as  it  might  contain 
evidence  supporting  one  of  the  grounds  of  the 
illegality.  The  main  question,  therefore,  up- 
on which  this  court  is  asked  to  pass  in  this 
case,  is  whether  or  not  the  ground  of  illegality 
setting  forth  plaintiff's  inability  to  hold  land 
in  excess  of  5,000  acres  is  good  in  law,  and 
consequently  whether  or  not  the  plaintiff 
should  have  been  required  to  produce  said 
deeds. 

1.  It  seems  to  be  well  settled  that,  in  a  case 
of  this  kind,  the  State  alone  is  authorized  to 
assert  her  policy  in  prohibiting  foreign  corpora- 
tions from  holding  5,000  or  more  acres  of  land 
in  Georgia,  and  that  individuals  have  no  right 
to  make  the  question  in  controversies  with  each 
other.  Numerous  decisions  mav  be  found  to 
the  effect  that,  where  a  corporation  acquires  or 
uses  land  to  any  extent  or  for  any  purpose  not 
authorized  by  its  charter,  the  question  of  its 
right  so  to  do  cannot  be  made  by  an  individual 
in  a  legal  controversy  with  the  corporation,  or 
with  those  claiming  under  it,   but  must  be 


fact  that  othen  not  notffled  did  not  appear.  One 
appearing  is  entitled  to  a  separate  trial  of  bis  trav- 
erse.   Be  Ifalone,  21 8.  C.  486. 

S.  C.  Gen.  Stat,  •  28Q2,  requlrinff  the  publication 
of  a  notice  of  escheat  the  first  week  in  every  month 
for  a  required  time,  is  satisfied  by  one  publication 
in  a  weekly  newspaper,  and  does  not  require  Its 
publication  in  a  daily  paper  every  day  of  the  week. 
Bason  v.  Wltcofskey, »  S.  G.  280. 

The  statutory  prohibition  of  service  of  process 
on  a  Sunday  does  not  render  void  a  publication  in 
a  Sunday  paper  of  the  notice  of  escheat  under  this 
section,  nor  does  the  statute  forbiddlner  the  dolnpr 
of  labor  on  a  Sunday  avoid  such  notice.  Ibid.  See 
Genobles  v. West,  28  S.  G.  168. 

The  InfofTnatiofi. 

An  information  for  lands  claimed  to  have  es- 
cheated may  be  made  the  subject  of  an  original 
action  or  of  a  counterclaim  by  the  State.  When 
filed  as  a  counterclaim  and  the  original  action  dls- 
mtaed,  defendant  still  has  the  right  to  atariaL  Reld 
V.  State,  74  Ind.  288. 

It  must  appear  that  the  owners  were  foreigners; 
that  they  died  without  issue  and  left  no  relations 
wlthlD  the  United  States  entitled  by  law  to  the 
succession.    Catham  v.  State,  2  Head,  068. 

A  complaint  alleging  that  there  are  no  resident 
heirs  must,  under  the  Indiana  Act  of  March  9, 1861, 
further  allege  that  the  nonresident  alien  heirs  did 
not  convey  the  land  during  eight  years  preceding 
that  date.    State  v.  Wits,  87  Ind.  190. 

Traverm  of  information. 

Proceedings  to  cEoheat  the  estate  of  an  intestate 
without  heirs  or  kindred  may  be  traversed  by  any 
person,  including  his  administratrix.  In  whose  pos- 
session the  estate  is  found.  Gom.  v.  Grompton,  187 
Pa.  138. 

In  New  York  the  traverser  is  considered  as  a  de- 
fendant, and  by  showing  that  the  people  have  no 
title,  he  need  prove  nothing  but  a  bare  possession 
in  himself.    People  v.  Cutting,  8  Johns.  L 

The  escheator  who  Is  defendant  to  the  petition  has 
the  same  right  to  plead  the  Statute  of  Limitations 
that  the  representative  of  the  debtor  would  have. 
Watson  V.  Lyle,  4  Leigh,  iS», 

In  Texas  claims  for  improvement  are  not  allowed 
in  actions  of  escheat.  Brown  v.  State,  86  Tex.  282L 
12  L.  R.  A, 
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Traversers  of  an  escheat  have  no  precedence  over 
others  on  the  docket  of  cases.  Lance  v.  Dobaoii, 
Riley  (S.  C.)  801. 

Where  an  Inquest  is  traversed  and  the  case  comee 
on  for  trial  in  the  common  pleas,  the  traverser  is 
entitled  to  begin  and  conclude  to  the  Jury.  Com. 
V.  Desilver,  2  Ashm.  168. 

In  a  morutrans  de  droit  to  an  inquisition  prose- 
cuted ufider  the  statute,  the  monstnint  is  plaintiff. 
French  v.  Com.  5  Leigh,  512. 

HjB  must  show  a  good  title  in  himself  to  entitle 
him  to  a  Judgment  of  amoveas  mantis.    Ibid. 

Evidence:  findinos. 

There  is  a  presumption  of  law  that  every  person 
dying  leaves  heirs,  and  it  must  be  rebutted  by  one 
who  would  claim  under  an  alleged  escheat.  Evi- 
dence may  be  competent  as  negativing  the  pre- 
sumption, without  being  sufficient  to  change  the 
burden  of  proof.  North  Carolina  University  v. 
Harrison,  90  N.  G.  386. 

The  law  will  not  presume  that  a  person  died  with- 
out heirs,  and  the  absence  of  a  claim  under  the 
patentee  for  many  years,  aooounced  for  by  the 
land  being  covered  with  navigable  waters,  is  insuf- 
ficient to  establish  an  escheat.  Pelerkin  v.  Inloes,  4 
Md.175. 

Some  negative  proof  is  required  that  a  person 
proved  to  be  dead  left  no  heirs;  the  law  will  not 
presume  it  in  favor  of  escheat.  Hammond  v.  In- 
loes, 4  Md.  188. 

Nor  will  the  law  presume  that  a  penon  died  under 
the  age  of  ninety  srears.    Ibid, 

The  finding  in  favor  of  the  Commonwealth  will 
not  deprive  of  title  a  purchaser  claiming  under  a 
deed  of  bargain  and  sale  executed  and  reoorded 
before  the  inquest  was  sealed,  though  not  known 
by  bargainee  till  afterward.  Com.  v.  Selden.  5 
Munf.  160. 

An  Inquisition  that  does  not  find  that  decedent 
died  intestate  and  without  heirs  or  known  kindred 
is  a  nullity  and  constitutes  no  lien  on  real  eeute. 
Ramsey's  App.  2  Watts,  8SB. 

Effect  of  eaeheat  pftMesdings. 

A  suit  to  subject  escheated  lands  to  a  debt  of  the 
former  owner,  where  the  State  Is  not  made  a  party, 
is  inoperative  to  affect  the  title  of  the  State.  San^ 
I V.  Lynham,  27  Gratt.  2914 


Amebican  Mortgage  Co.  v.  Tennillb. 


531 


raised  directly  by  a  proceediDg  instituted  for 
that  purpose  by  the  State  wherein  such  cor- 
poration is  exercising  such  powers  ultra  mres. 
Some  of  these  decisions  were  made  by  the 
courts  of  the  States  in  which  the  corporations 
themselves  were  created,  and  others  in  States 
outside  of  which  the  corporations  involved  had 
been  chartered.  None  of  them  are  directly  in 
Doiutastothe  precise  question  made  in  the 
;ase  now  before  us,  because  the  disability  of 
be  corporations  arose  under  the  provisions  of 
heir  own  charters.  They  are  referred  to  mere- 
y  to  show  the  trend  of  judicial  opinion  on  this 
[uestion.  These  cases  are  so  numerous,  and 
be  doctrine  they  establish  is  so  well  recognized, 
re  deem  it  unnecessary  to  cite  them  by  name. 
'he  following  language,  used  by  Judge  Dillon 
1  his  great  work  on  Municipal  Corporations, 
as  some  bearing  on  the  question  now  being 
3nsidered:  "Whether  a  municipal  corpora- 
on,  with  power  to  purchase  and  hold  real 
itate  for  certain  purposes,  has  acquired  and 
holding  such  property  for  other  purposes, 
a  question  which  can  only  be  determined  in 
proceeding  instituted  at  the  instance  of  the 


State.  If  there  is  capacity  to  purchase,  the 
deed  to  the  corporation  devests  the  estate  of 
the  grantor,  and  there  is  a  complete  sale  ;  and 
whether  the  corporation,  in  purchasing,  ex- 
ceeds its  power,  is  a  question  between  it  and 
the  State,  and  does  not  concern  the  vendor  or 
others."  2IMllon,  Mun.  Corp.  ed.  1890, 5i  574, 
We  have  been  able  to  find  some  cases  directly 
in  point.  In  that  of  Barnes  v.  Suddrird,  117 
ni.  287,  4  West.  Rep.  184.  it  was  held  that, 
where  a  foreign  corporation  had  power  to 
acquire  real  estate  so  far  as  necessary  for  its 
business,  its  acquisition  of  realty  cannot  be  as- 
sailed in  a  collateral  proceeding  as  an  act  ttltra 
vires.  It  appears  from  an  examination  of  that 
case  that  in  Illinois  foreign  corporations  had 
the  same  rights  to  own  and  hold  real  estate  as 
did  domestic  corporations  of  that  State,  and  the 
case  turned,  not  upon  the  charter  powers  of 
the  corporation,  but  upon  its  right  under  the 
Ulinois  law  to  hold  land.  The  Pennsylvania 
Act  approved  April  26,  1855,  forbade  any 
foreign  corporation  to  acquire  and  hold  real 
estate.  Notwithstanding  this  Statute,  it  was 
held,  in  the  case  of  Hickory  Farm  Oil  Co.  v. 


The  administrator  cannot  convey,  and  the  Legls- 
:ure  cannot  divert,  property  which  escheats  to 
9  State.  State  v.  Keedef.  5  Neb.  206. 
ffo  sale  can  be  made  under  an  escheat  found, 
:er  the  grant  of  letters  of  administration  until 
i  year  for  flUng  administrator's  account  has  ez- 
«d.  Com.  V.  Weart,  W  Phlla.  846. 
lie  State  In  case  of  escheat  Is  not  to  he  deemed  an 
r  witbln  the  statute  requiring  notice  of  probate 
>re8umptive  heirs.  State  v.  Ames,  28  La.  Ann.  60. 
if  ter  the  State  has  acknowledged  one  as  heir-at. 
\  and  released  its  right  to  him,  the  heir  cannot 
)oeed  in  the  name  of  the  State  for  bis  own  bene- 

State  V.  Bngle,  21 N.  J.  L.  847. 
!  the  saving  In  the  statute  In  favor  of  creditors 
•lies  to  the  land  held  by  an  alien,  the  fact  of  such 
sbtednees  would  not  prevent  escheat,  but  would 
lain  a  charge  upon  the  land  to  which  the  State 
needed.    Gongregationai  Church  v.  Morris,  8 


Interest  in  properly  suJbjeet  to  escheat. 

1  estate  held  in  trust  may  be  escheated  when 
trust  expiree.    Com.  v.  Nalle,  88  Pa.  429. 
remainder  in  fee  dependent  on  a  valid  life  es- 
may  escheat  before  the  death  of  the  life  ten- 

So  where  a  citizen  devised  a  life  estate  in  land 
B  wife,  remainder  to  his  nephews  and  nieces 
were  aliens,  as  tenants  in  common,  the  land 
dated  on  the  death  of  the  wife  though  the  sole 
ivin^  remainderman  was  naturalized  before 
eath,  the  others  having  died  aliens.  People  v. 
:lln,  S  HUl,  67. 

interest  in  remainder  cannot  be  escheated 
the  expiration  of  the  life  estate.  The  llmita- 
be^ina  to  run  only  from  that  time.  Com.  v. 
^  miprot, 

lulatloos  in  a  covenant  to  hold  land  for  the 
it  of  an  alien,  and  to  convey  as  he  shall  direct, 
3  no  interest  in  the  land,  nor  right  of  posses- 

A  citizen  being  the  owner  in  fee,  there  can 
forfeiture  by  reason  of  such  interest  in  the 

I^udlow  V.  Van  Nets,  8  Boew.  178. 

Lands  heidinportnertMp. 

nre  all  the  partners  of  a  firm  have  died  intestate 
itbout  heirs  or  known  kmdred,  the  property 
firm  esoheats  to  the  Commonwealth;  but  this 
not  preolude  the  heirs  or  kindred  of  a  part- 
3m  traversing  the  inquisition.  Com.  v.  North 
3an  !«.  Co.  67  Pa.  102. 
R.  A. 


Lands  held  by  foreign  corporatifms  subject  to  escheat. 

A  purchaK,  by  a  foreign  corporation,  of  the  capi- 
tal stock  of  a  local  corporation,  as  a  device  to  en^ 
able  it  to  hold  real  estate,  is  a  violation  of  the  Act 
prohibiting  foreign  corporations  from  acquiring 
any  real  estate  within  the  Commonwealth,  unless 
authorized  by  law;  and  lands  so  held  are  subject  to 
escheat.  Com.  v.  Mew  York,  L.  E.  &  W.  R.  Co.  5 
Cent.  Rep.  743, 114  Pa.  810. 

The  Act  of  April  15,  1889,  making  It  lawful  for 
railroad  companies  to  aid  corporations  authorised 
by  law  to  develop  coal,  etc.,  in  the  Commonwealth, 
by  the  purchase  of  their  capital  stock,  etc.,  does  not 
authorize  such  a  purchase.    Ihid. 

The  penalty  of  escheat  is  removed,  although  the 
Act  imposing  it  is  not  repealed  in  terms,  when,  be- 
fore any  inquisition  is  taken,  a  statute  has  declared 
that  the  land  should  be  held  ^*lndef  easlbly  as  to  any 
right  of  escheat"  in  the  Commonwealth.  Com. 
V.  New  York,  L.  B.  ft  W.  R.  Co.  7  L.  R.  A.  684, 132 
Pa.  601. 

Title  in  State,  when  vests. 

Title  by  escheat  vests  on  d<«th  of  owner  without 
heirs.    Sands  v.  Lynham,  27  Gratt.  201. 

The  real  estate  of  a  citizen  who  dies  Intestate 
without  heirs  vests  immediately  in  the  State. 
Montgomery  v.  Dorion,  7  N.  H.  476;  O'HanUn  v. 
Den,  20  N.  J.  L.  81, 21 N.  J.  L.  582. 

Lands  which  escheat  for  want  of  heirs  may  be 
the  subject  of  legislative  grant  before  office  found. 
Colgan  v.  McKeon,  24  N.  J.  L.  566;  McCaughal  v. 
Ryan,  27  Barb.  876. 

In  Texas,  the  fact  of  abandonment  of  land  ipso 
faeto  vacates  it,  and  no  proceeding  In  the  nature 
of  '*offloe  found**  is  necessary  to  revest  the  title  In 
the  State.    HoUiman  v.  Peebles,  1  Tex.  678. 

Where  for  many  years  nothing  had  been  heard 
of  the  grantee  of  land  or  of  any  will  or  any  heir  of 
his,  it  will  be  presumed  that  the  land  had  escheated 
on  due  inquest.    Vickery  v.  Benson,  26  GNl  582. 

The  claim  of  the  State  for  taxes  is  merged 
ownership  by  escheat.    Reld  v.  State,  74  Ind.  252. 

Possession  by  State. 

An  mquisition  of  escheat  vests  poasession  imme- 
diately If  the  possession  is  vacant  otherwise  if 
held  adversely;  in  such  case  an  entry  is  necessary 
to  give  the  government  possession.  Com.  v.  Hlte, 
6  Leigh,  688. 

Where  an  alien  dies  leaving  known  devisees  the 
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Buffalo,  N.  T.dtP.B,  Co.,  82  Fed.  Rep.  23, 
that  a  deed  of  conveyaDce  of  land  to  such  a 
corporatioQ  was  not  void,  but  passed  the  title, 
and  that  the  corporation  held  the  land  subject 
to  the  Commonwealth's  right  of  escheat;  also 
that  the  Commonwealth  alone  could  object  to 
the  legal  capacity  of  the  corporation  to  hold 
real  estate.  In  support  of  this  opinion,  Bone 
▼.  Delaware  <ft  H.  Canal  Co,  (Pa.).  6  Atl.  Rep. 
751,  and  ChicngOy  B.  d:  O.  R  Co.  v.  Lewu, 
58  Iowa.  101,  are  cited.  Another  case  holding 
the  same  way  is  that  of  Carloio  ▼.  Aultman, 
decided  by  the  Supreme  Court  of  Nebraska, 
and  reported  in  28  Neb.  672.  An  Act  of  Ne- 
braska, passed  in  1887,  provided  that  no  non- 
resident alien  foreigner,  nor  any  corporation 
not  incorporated  by  laws  of  that  State,  should 
acquire  or  own,  hold  or  possess,  any  real  estate 
in  the  State  of  Nebraska.  While  this  law  was 
in  force.  Aultman  &  Co.,  a  foreign  corpora- 
tion, purchased  land  in  that  State  at  a  judicial 
sale,  and  il  was  held  that  this  corporation's 


title  was  valid  aeainst  everyone  but  the  State, 
and  could  be  clevested  only  by  proceedings 
brought  by  the  State  for  that  purpose.  These 
foreign  corporations,  it  seems,  have  been 
treated  as  aliens  were  in  England  as  to  pur- 
chasing and  holding  real  estate.  By  the  com- 
mon law,  while  an  alien  might  purchase,  he 
could  do  so  only  for  the  benefit  of  the  king, 
and  the  king  was  entitled  to  land  purcham 
by  him  by  virtue  of  his  prerogative  upon 
"office  found;"  and  acoordinriy  it  was  hdd 
that,  unless  the  proceedioff  of  "office  found" 
was  perfected  an  alien  haa  the  power  to  hold 
and  convey  the  land  inter  vivos.  1  Devlin, 
Deeds,  §§  124,  126. 

It  therefore  seems  clear,  in  view  of  the  cases 
cited  and  the  common-law  foundation  upon 
which  the  principle  ^oveminff  them  is  based, 
that  the  doctrine  is  thoroughly  established  in 
our  American  States  that  the  right  of  foreign 
corporations  to  purchase  or  hold  lands  in  ex- 
cess of  the  authority  conferred,  either  by  their 


State  must  first  establish  her  title,  before  she  is  en- 
titled to  poflseasion.    Beid  v.  State,  74  Ind.  262. 

DigahOtiiei  of  alienage;  rule  in  various  States. 

Under  the  Statute  of  Ck>lorado  nonresident  aliens 
may  own,  inherit  and  convey  property,  real  or 
personal,  the  same  as  citizens  and  residentB.  Mo- 
Conville  v.  Howell,  17  Fed.  Rep.  104. 

Where  an  alien  beoomes  a  citizen  of  Kentucky 
and  dies  Intestate  and  obildlees,  his  sister,  an  alien 
and  foreign  resident,  may  take  his  real  estate  by 
descent  subject  to  the  rights  of  bis  widow.  Bus- 
taohe  V.  Rodaquest,  11  Bush.  42. 

The  Laws  of  MasBachusetts  recognize  but  two 
oases  of  escheat  of  real  estate,  one  in  case  of  an 
alien,  the  other  mease  of  a  citizen  dying  without 
heln  and  intestate.    SewaU  v.  Lee,  9  Mass..  868. 

The  Missouri  Statutes  remove  all  disabilities  of 
alienage.  An  alien,  therefore,  may  take  land  by  de- 
scent from  an  alien.    Burke  v.  Adams,  80  Mo.  601. 

The  law  existing  at  the  time  of  descent  cast  gov- 
erns the  right  of  aliens  to  inherit  realty.  Pllla  v. 
German  School  Asso.  28  Fed.  Rep.  700. 

The  Nevada  Constitution  gives  to  foreigners  be- 
coming bona  fide  residents  the  rights  of  citizens  as 
to  property,  etc.    State  v.  Preble,  18  Nev.  251. 

Such  a  provision  does  not  prevent  extending  the 
right  of  inheritance  to  nonresident  aliens.  Re  Bil- 
lings, 65  Cal.  608. 

When  it  appears  that  a  person  claiming  to  be 
heir  to  an  intestate  is  an  alien  he  cannot  take  by 
descent,  and  no  presumption  can  be  indulged  in 
his  favor.    Ettenbeimer  v.  Heffeman,  66  Barb.  874. 

The  statutes  which  enable  resident  aliens  to  take 
and  hold  real  estate  in  New  York  apply  only  to 
purchasers,  or  those  who  have  a  conveyance,  or  to 
whom  the  lands  have  descended  or  been  devised. 
Ibid. 

Land  claimed  by  heirs-at-law  of  a  resident  alien 
is  theirs  to  enjoy  and  hold  until  a  forfeiture  de- 
clared by  theSute.  Until  then  the  State  cannot 
convey  or  release  to  a  stranger.  Maynard  v.  May- 
nard,  86  Hun,  2S7. 

In  New  York  a  nonresident  alien  can  inherit 
land.    Be  Powers,  8  Dem.  108. 

Under  the  treaty  between  the  United  States  and 
Wurtemberg,  the  alien  heir  for  two  years  has  pre- 
cisely the  same  rights  as  a  resident  heir.  KuU  v. 
Kull,87Hun,476. 

Where  an  alien  purchased  land,  and  died  before 
naturalization,  the  land  escheated  to  the  State,  but 
might  be  vested  in  the  widow  of  the  alien.  Ru- 
beok  V.  Gardner,  7  Watts,  466. 

The  Tennessee  Act  allowing  lands  of  an  un- 
naturalized resident  on  dismissal  of  the  suit  for 
12  L.  R.  A. 


an  escheat  to  vest  i  n  his  widow,  is  valid.  Garretson 
V.  Brien,  8  Heisk.  684. 

The  Tennessee  Code  and  the  Treaty  between  the 
United  States  and  ^mnoe  annul  the  right  of  escheat 
in  the  State,  and  a  subject  of  France  can  bold  and 
convey  land  as  a  citizen  of  Tennessee.  Baker  v. 
Shy,  0  Heisk.  86. 

The  Code  embodies  the  common-law  prinoiple 
that  an  alien  has  no  inheritable  blood,  but  can  hold 
and  convey  lands  by  will  or  deed,  burdened  with 
the  right  of  escheat  by  the  sovereign.    Ibid, 

The  widow  of  an  alien,  who  deserted  her  abroad, 
came  to  Tennessee  and  there  acquired  land  and 
died,  was  held  entitled  to  dower  in  such  land.  It  is 
otherwise,  however,  under  the  Homestead  Laws. 
Bmmett  v.  Bmmett,  14  Lea,  800. 

Id  Texas  the  statute  does  not  prohibit  administra- 
tion in  the  county  court  upon  the  estate  of  persons 
dying  intestate  without  heirs.  Hall  v.  Clalborae, 
27  Tex.  217. 

Where  aliens  are  prohibited  from  acquiring  real 
estate,  a  deed  upon  a  secret  trust  for  a  foreigner, 
the  maker  having  no  knowledge  of  the  trust,  is  not 
void;  the  trust  alone  is  void.  Hammekin  v.  day- 
ton,  2  Woods,  880. 

The  law  in  force  at  the  death  of  the  former 
owner  must  govern  th«)  decision  between  claims  of 
aliens  to  inherit,  and  of  the  State  to  take  by  es- 
cheat.   Hauensteins  v.  Lynham,  28  Qratt.  82. 

A  testator  died  without  lawful  issue,  having  de- 
vised his  real  estate  to  executors  in  trust  to  con- 
vert the  same  into  money,  the  proceeds  and 
the  rents  and  profits  of  said  lands  to  be  given 
to  his  sisters,  who  were  aliens,  charged  with  pay- 
ment of  his  debts,  his  personal  estate  being  sulB- 
cient  to  pay  his  debts,  on  equal  division  of  theoourt 
the  lands  were  held  not  to  escheat.  Oom.  v.  Martin. 
5Munf.U7. 

Other  disabUUies, 

A  deed  of  bargain  and  sale  executed  by  a  lunatic 
is  void,  and  the  land  escheats  on  failure  of  beta. 
DceUver*s  Case,  5Rawle,m. 

Where  free  colored  persons  entered  on  land  un- 
der a  deed,  which  because  of  their  color  was  void. 
and  remained  in  poasession  until  a  change  in  the 
law,  their  possession  was  good  as  agaMist  the  daim 
of  all  except  the  State.  Beatty  v.  Benton,  18  Ga. 
187. 

Escheated  property  devoted  to  educatUmal  pmpcsm. 

The  Statute  enabling  children  adopted  under  laws 
of  another  State  to  take  and  hold  real  estate  does 
DOt  contravene  the  constitutiona]  provision  giving 
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own  charters  or  by  the  laws  of  the  Btate  in 
which  such  purchase  is  made,  can  only  be 
questioned  by  the  State  itself  in  which  such 
land  may  be  situated.  It  follows,  of  course, 
that  the  defendant  in  this  case  had  no  right 
whatever  to  raise  the  question  made  in  the 
ground  of  this  illegality  hereinbefore  set  forth; 
and.  that  being  true,  the  production  of  the 
deeds  called  for  was  unnecessary  and  useless, 
because  the  ground  of  illegality,  in  support  of 
which  it  was  sought  to  introduce  these  deeds, 
presented  no  legal  reason  for  interfering  with 
the  progress  of  the  plaintiff's  execution. 

2.  Another  ground  of  the  illegality  alleged, 
in  effect,  that  the  deed  purporting  to  be  from 
the  plaintiff  to  the  defendant  in  execution, 
which  had  been  filed  in  the  clerk's  office,  was 
no  sufficient  deed,  and  would  not  convey  title 
out  of  the  plaintiff  to  the  defendant,  but  would 
only  throw  a  cloud  upon  the  defendant's  title, 
and  cause  the  land  to  sell  for  less  than  its 


true  value.  If  these  assertions  are  true  they 
amount  to  a  good  ground  of  illegality.  It  may 
be  that  such  ground  is  not  set  forth  with  suffi- 
cient clearness,  but,  as  there  was  no  special  de- 
murrer or  objection  to  it,  because  it  was  want- 
ing in  distinctness  or  fullness,  but  only  a 
general  motion,  in  the  nature  of  a  demurrer, 
to  dismiss  the  affidavit  of  illegality,  the  point 
was  not  rightly  made  to  the  court  below  as  to 
the  insufficiency  of  this  ground,  and  the  judge, 
therefore,  properly  refused  to  dismiss  the 
affidavit  of  illegality  as  a  whole.  If  this  ground 
failed  to  set  forth  the  reasons  why  the  deed 
referred  to  was  insufficient,  and  failed  to  con- 
vey title  to  the  defendant,  this  distinct  objec- 
tion should  have  been  made  to  it.  We  there- 
fore leave  the  case  to  be  tried  again  in  the 
court  below,  with  such  additional  light  shed 
upon  the  law  of  the  case  as  may  be  gathered 
from  this  opinion. 
Judgment  reversed. 


esoheated  lands  to  the  sohool  fund.  State  v.  Meyer, 
68  Ind.  83. 

It  is  Bufficient  answer  to  aver  title  through  such 
adoption  and  to  file  the  record  thereof.    Ibid, 

In  North  Carolina  escheated  lands  belong  to  the 
university  of  the  State.  University  v.  Johnston,  1 
Hayw.  (N.  C.)  378;  University  v.  Sawyer,  2  Hayw. 
(N.  C.)  98;  University  v.  Foy,  Id.  810;  Den  v.  Foy, 
1  Murph.  58. 

In  Tennessee  all  escheated  property  is  appropri- 
ated to  common  schools,  to  tie  disposed  of  by  the 
school  commissioners  as  they  may  deem  best  for 
the  common-school  fund.  Hinkle  v.  Shadden,  2 
Swan,  46;  Parchman  v.  Charlton,  1  Coldw.  881. 

A  sale  of  escheated  land  under  a  decree  of  the 
court  for  the  purpose  of  paying  the  debts  of  intes- 
tate is  void  unless  the  board  of  common-school 
commissioners  is  a  party  to  the  proceeding.    iMd. 

A  society  having  a  right  under  its  charter  to  es- 
cheated property  does  not  forfeit  or  waive  Its  right 
by  proceeding  through  the  state  escheator  rather 
than  by  one  appointed  by  itself.  Kettles  v.  Cum- 
mings,  9  Bich.  Eq.  440. 

Sale  of  eKheated  property. 

Notice  of  an  application  to  release  escheated 
lands  should  be  given  to  bona  fide  purchasers  of 
lands  under  mortgage  foredosare,  or  they  will  not 
be  bound  by  the  release.  Bradley  v.  Dwight,  62 
How.  Pr.  800. 

Trustees  of  escheated  property  '*may  sell  or  other- 
wise dispose  of  the  land  or  property  as  they  may 
deem  for  the  beet  interest  of  the  State."  Crane  v. 
Boeder,  22  Mich.  322. 

Escheated  lande^  Tiow  acquired. 

Lands  that  escheat  cannot  be  regranted  as  va- 
cant land,  but  must  be  sold  pursuant  to  statute. 
Sodden  r.  Spelgner,  2  Brev.  (8.  C.)  821. 

Escheated  lands  are  not  subject  to  location  as 
vacant  lands,  nor  will  a  junior  patent  for  such 
lands  held  by  another  be  ended  by  proceeding  for 
an  escheat.    Hughes  v.  State,  41  Tex.  10. 

Officers  of  the  land  office  have  no  authority  to 
issue  warrants  for  taking  up  escheated  lands. 
They  are  to  be  sold  at  auction  after  seven  years 
from  the  inquisition.    Straub  v.  Dimm,  27  Pa.  86. 

Land  which  has  escheated  can  be  taken  up  only 
under  an  escheat  warrant,  but  one  who  in  good 
faith  has  paid  for  lands  supposed  to  be  vacant  will 
be  protected  against  a  subsequent  grant  issued  to 
another  upon  an  escheat  warrant.  Armstrong  v. 
Bittlnger,  47  Md.  108. 
12  L.  R.  A. 


The  warrant  issued  on  application  for  a  patent  of 
escheated  lands  should  state  that  the  owner  of  the 
land  died  seised  in  fee  intestate  and  without  heirs. 
Ibid. 

An  escheat  grant  passes  all  the  land  in  its  true 
location,  but  not  where  it  clearly  appears  that  it 
was  not  intended  to  include  it  all,  and  the  taker  of 
the  escheat  warrant  knew  that  it  did  not.  Jones 
V.  Bradley,  4  Md.  Ch.  167. 

An  escheat  patent  is  prima  facie  evidence  of  an 
escheat  at  the  date  of  a  warrant.  Peterkin  v. 
Inloes,  4  Md.  176. 


Statutes  relating  to  escheats. 

The  law  regulating  escheats  on  civil  grounds  is 
not  within  the  prohibitory  clause  of  the  United 
States  Constitution  concerning  ex  post  facto  Laws. 
White  V.  Wayne.  T.  U.  P.  Chart.  (Gte.)  94. 

Under  the  Act  of  1801,  the  property  of  an  intes- 
tate remains  in  hands  of  the  administrator,  and  his 
rights  can  only  be  devested  by  verdict  of  the  Jury. 
Carnoohan  v.  Abrahams,  li.  M.  Charl.  (Oa.)  813. 

A  statute  passed  pending  proceedings  by  the  es- 
cheator, that  property  of  an  illegitimate  should  go 
to  bis  legitimate  half  brothers,  is  good.  Gresham 
V.  Bickenbacher,  28  Gku  227. 

Where  during  pendency  of  the  action  the  State 
passed  an  Act  relinquishing  the  land  to  occupants, 
the  Act  was  oonstitutioDal.  State  v.  Tilghman,  14 
Iowa,  474. 

The  Statute  of  Bhode  Island,  providing  that  real 
estate  of  an  alien  dying  thereafter  shall  be  trans- 
mitted to  his  heirs,  does  not  affect  a  bill  filed  prior 
to  its  passage:  in  such  case  the  estate  of  the  alien 
escheats.    Haigh  v.  Haigh,  9  K.  1. 26. 

Provisions  of  the  Code  requiring  clerks  of  courts 
to  pay  over  moneys  which  have  remained  in  their 
offices  for  a  specified  time  to  the  county  treasury 
are  based  upon  the  doctrine  of  escheat,  and  are 
constitutional.  Deaderick  v.  Washington  County 
Ct.  1  Coldw.  202. 

Where  the  Constitution  gives  power  to  the  Legis- 
lature to  provide  methods  by  which  forfeiture  may 
be  enforced,  until  the  Legislature  acts,  there  can 
be  no  proceedings.  Wiederanders  v.  State,  04  Tex. 
138. 

Bequiring  the  comptroller  to  take  charge  of  all 
escheated  property  and  to  account  for  its  proceeds 
is  in  conflict  with  the  authority  conferred  by  stat- 
ute upon  the  district  court  to  order  the  sale  of  es- 
cheated property.    Hughes  v.  State,  41  Tex.  10. 
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CINCINNATI  INCLINED  PLANE  R.  CO., 
Plff.  in  Err,, 

V. 

CITY  &  SL^URBAN  TELEGRAPH 
ASSOCIATION. 

(....Ohio  St ) 

*i.  The  dominant  purpose  for  which 
streets  in  a  municipality  are  dedicated 
and  opened  is  to  facilitate  public  travel  and 
traDfiportatlon,  and  in  that  view,  new  and  im- 
proved modes  of  conveyance  by  street  railways 
are  by  law  authorized  to  be  constructed,  and  a 
franchise  grranted  to  a  telephone  company  of 
constructing  and  operating  its  lines  along  and 
upon  such  streets,  is  subordinate  to  the  rights  of 
the  public  in  the  streets  for  the  purpose  of  travel 
and  transportatiou. 

2.  The  fikct  that  a  telephone  company 
acquired  and  entered  upon  the  exer- 
cise of  a  ftiUMShise  to  erect  and  maintain  its 
telephoue  poles  and  wires  upon  the  streets  of  a 
city,  prior  to  the  operation  of  an  electric  railway 
thereon,  will  not  give  the  telephone  company,  in 
the  use  of  the  streets,  a  right  paramount  to  the 
easement  of  the  public  to  adopt  and  use  the  best 
and  most  approved  mode  of  travel  thereon;  and 
if  the  operation  of  the  street  railway  by  electric- 
ity as  the  motive  power  tends  to  disturb  the 
working  of  the  telephone  system,  the  remedy  of 
the  telephone  company  will  be,  to  re-adJust  its 
methods  to  meet  the  condition  created  by  the  in- 
troduction of  electro-motive  power  upon  the 
street  railway. 

8.  Where  a  telephone  company,  under 
authority  derived  fk^m  the  Statute, 
places  ita  poles  and  wires  in  the  streeta 
of  a  municipality,  and  in  order  to  make  a  com- 
plete electric  circuit  for  the  transmission  of  tele- 
phonic messages,  uses  the  earth,  or  what  is  known 
as  the  "ground  circuit,"  for  a  return  current  of 
electricity;  and  where  an  electric  street  railway, 
afterwards  constructed  upon  the  same  streets,  is 
operated  with  the  "Single  TroUey  Overhead  Sys- 
tem "-so-called— of  which  the  ground  circuit  is 
a  constituent  part,  if  the  use  of  the  ground  cir- 
cuit in  the  operation  of  the  street  railway  in- 
terferes with  telephone  communication,  the  tele- 
phone company,  as  against  the  street  railway, 
will  not  have  a  vested  interest  and  exclusive  right 
in  and  to  the  use  of  the  ground  circuit  as  a  part 
of  the  telephone  system. 

(June  2, 1891.) 

"HRROR  to  General  Term  of  the  Superior 
Jui  Court  of  Cincinnati  to  review  a  judgment 
affirming  a  judgment  of  the  Trial  Term  in 
favor  ot  plaintiff  in  an  action  brought  to 
enjoin  defendant  from  operating  its  cars  by 
electricity  in  such  a  way  as  to  interfere  with 
plaintiff's  business.     Uepersed. 

Statement  by  Dickman,  J.: 

The  original  action  was  commenced  in  the 
Superior  Court  of  Cincinnati,  by  the  City 
and  Suburban  Telegraph  Association,  defend- 

•Head  notes  by  the  Qovtac. 


ant  in  error,  against  the  Cincinnati  Inclined 
Plane  Railway  Company,  plaintiff  in  error. 

The  petition  filed  was  as  follows: 

'^The  plaintiff  says  that  it  is  an  association 
incorporated  under  the  laws  of  Ohio,  for  the 
purpose  of  constructing,  maintaining  and 
operating  telegraph  and  telephone  lines  in 
said  State  and  elsewhere,  and  has  its  principal 
office  and  business  in  the  City  of  Cincinnati, 
where  it  is  now,  and  has  for  more  than  ten 
years  past  been, conducting  a  telephone  busi- 
ness, by  means  of  wires  stretched  upon  poles 
lawfully  placed  and  maintained  in  the  streets 
pursuant  to  the  statutes  made  for  that  pur- 
pose, and  under  the  direction  of  the  authori- 
ties of  said  city. 

"Said  wires  are  connected  with  and  ter- 
minate at  the  several  'exchanges'  owned  by 
the  plaintiff  in  said  city  and  vicinity. 

"At  the  'exchanges'  the  wires  are  so  ar- 
ranged, by  means  of  a  device  for  that  pur- 
pose, that  any  one  of  them  can  be  immediately 
connected  with  any  other.  Each  wire  also 
terminates  in  the  office,  store,  room,  place 
of  business  or  residence  of  some  person,  firm 
or  company — a  subscriber  to  this  Association 
paying  an  annual  sum  for  the  use  of  the  tele- 
phone and  the  service  in  connection  there- 
with. Each  of  such  subscribers  can,  by  the 
use  of  the  telephone  and  other  patented  in- 
ventions of  which  the  plaintiff  is  the  sole 
licensee  in  the  territory  where  it  transacts 
business,  immediately  communicate  with 
and  speak  to  an  operator  in  ah  'exchange*, 
and  said  operator  can,  and  if  requested  does, 
forthwith  connect  such  subscriber's  wire  with 
that  of  any  other  subscriber  named,  so  that 
the  two  may  converse  directly  with  each 
other. 

"  Such  communication  is  effected  by  means 
of  a  slight  but  continuous  electric  'current 
passing  over  the  wire  from  the  speaker  to  the 
hearer,  and,  unless  interrupted  or  interfered 
with,  is  easily  and  quickly  made. 

"Plaintiff  says  that  many  thousand  such 
communications  are  daily  made  between 
persons  in  all  parts  of  said  city  and  in  the 
County  of  Hamilton ;  that  all  the  principal 
public  offices,  business  houses,  newspaper 
offices,  hotels  and  other  places  of  resort,  and 
many  residences  in  said  county,  are  thus  con- 
nected together  and  brought  into  communica- 
tion. 

"Plaintiff  says  that  it  has  over  8,000  such 
subscribers  in  the  city  and  vicinity,  fhat  its 
lines  also  extend  to  and  connect  all  the  vil- 
lages for  many  miles  around  said  city,  and 
hundreds  of  communications  are  daily  made 
over  the  last-named  lines,  for  each  of  which 
a  small  sum  is  paid  plaintiff  by  the  person 
sending  the  same ;  that  the  whole  constitutes 
a  business  of  value  to  the  plaintiff  and  im- 
portant to  the  public. 

"Plaintiff  further  says  that  the  defendant 
is  a  corporation  under  the  laws  of  Ohio,  en- 
gaged in  the  maintenance  and  operation  of 


NOTE.— The  brief  of  Mr.  Wise  for  plaintiiT  In  error  I  that  any  additional  note  to  what  has  been  produoed 
seems  to  cover  all  the  citations  applicable  to  the   by  the  court  and  counsel  would  be  mere  super- 
points  drawn  out  in  the  litigation  ot  this  case,  so  '  fluity.    Ed. 
12  L.  R.  A. 
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n  inclined-plane  railway  in  the  City  of 
incinnati,  and  claims  to  own,  and  is  now 
1  possession  of,  the  street  railway  tracks 
f  what  is  generally  known  as  the  Mt. 
uburn  Street  Railway,  which,  beginning  at 
le  corner  of  Fifth  and  Walnut  Streets  in 
id  city,  extends  thence,  by  single  track,  on 
ifth  to  Main  Street,  thence  on  Main,  by 
ngle  track,  to  Court  Street,  thence  on  Main, 
'  double  track,  to  Mulberry  Street,  where 
connects  with  said  Inclined  Plane  Rail- 
ly ;  also,  extending  from  the  north  end  of 
ici  Inclined  Plane  Railway,  by  double 
ick,  on  Locust  and  Mason  Streets,  Auburn 
renue  and  Vine  Street  to  the  Carthage 
irnpike  and  Zoological  Garden ;  also,  on 
urt  Street,  by  single  track,  from  Main  to 
alnut  Street,  and  on  Walnut  Street,  by 
gle  track,  to  Fifth  Street  to  place  of  be- 
inin^. 

PlamtiflE  further  says  that  said  defendant 
ims  to  own  and  control  said  track  by  vir- 
of  an  assignment  or  transfer  of  the  same 
m  other  parties  or  companies ;  but  plain- 
is  not  informed  as  to  said  transfers,  or  the 
idity  thereof,  and  does  not  admit  that  the 
le  or  any  of  them  are  lawful  or  valid. 
But  plaintiff  says  that  the  said  tracks  were 
finally  constructed  by  the  parties  under 
>m  defendant  claims  under  alleged  grants 
n  the  City  of  Cincinnati,  which  provided 
:  *no  motive  power,  except  horses  or 
les,  shall  be  used  on  said  tracks, '  and  the 
e  have  never  been  altered  or  amended  in 
respect,  and  the  defendant  has  never  ac- 
red rrom  the  State  of  Ohio  or  the  City  of 
3innati  any  right  to  erect  and  maintain 
IS  or  wires  in  the  streets  aforesaid,  or  to 
electricity  as  a  motive  power  for  its  cars, 
f^laintiff  further  says  that  since  the 
ndant  came  into  possession  of  said  Street 
way,  it  has,  within  six  months  last  past, 
without  any  lawful  authority  so  to  do, 
ed  a  line  of  iron  poles  to  be  erected  on 
side  of  all  the  streets  where  said  tracks 
iituated  as  aforesaid,  and  placed  upon 
aid  poles  large  wires  which  it  keeps 
antly  charged  with  powerful  currents  of 
ricity,  generated  by  large  steam  engines 
lynamos  owned  and  operated  by  defend - 
or  that  purpose,  by  means  whereof  the 
upon  all  parts  of  the  track  aforesaid 
un  and  operated  from  six  o'clock  in  the 
ing  until  twelve  o'clock  at  night  of  each 
?very  day. 

laintiff  further  says  that  the  defendant 
is  to  have  secured  authority  from  the 
lissioners  of  Hamilton  County  to  ex- 
tracks  along  and  upon  the  Carthage 
pike,  to  be  operated  by  electricity  as 
uiid,  from  the  existing  tracks  to  the 
ge  of  Carthage,  and  will  place  thereon 
and  wires,  and  unless  restrained  by 
•der  of  this  court  will  proceed  to  run 
perate  street -cars  thereon  in  the  same 
JT  that  it  is  now  running  and  operating 
upon  existing  tracks, 
aintiflf  further  says  that  ever  since 
lant  commenced  the  operation  of  its 
y  electricity,  it  has  caused, and  is  still 
ig,  great  damage  and  injury  to  plain- 
r  creating  electric  currents  and  noise 
plaintiff's  telephone  wires,  many  of 
R.  A. 


which  are,  and  have  been,  for  a  period 
long  prior  to  the  use  of  electricity  by  defend- 
ant, located  upon  each  and  all  the  streets 
aforesaid  and  upon  the  Carthage  Turnpike. 
By  reason  of  the  proximity  of  the  defend- 
ant's poles  and  wires  to  those  of  plaintiff, 
and  of  the  powerful  currents  used  by  defend- 
ant, together  with  its  mode  of  use  and  man- 
ner of  construction,  currents  of  electricity 
are  transmitted  to  or  inducted  upon  the  wires 
of  plaintiff  such  as  to  render  them  useless  for 
telephonic  purposes. 

"  The  noises  produced  by  defendant's  opera- 
tions are  loud  and  continuous,  so  as  to  pre- 
vent communication  by  telephone,  and  the 
connection  of  many  of  plaintiff's  subscribers 
with  the  exchanges  and  with  each  other  has 
been  thereby  interrupted  and  broken  up,  and 
some  of  said  subscribers  have  ordered  their 
telephones  removed  and  canceled  subscrip- 
tions, while  others  have  only  been  restrained 
from  so  doing  by  the  representations  of  plain- 
tiff's officers  that  steps  would  be  taken  to  in- 
duce or  compel  defendant  to  remedy  the  evil. 

"Plaintiff  has  received  and  is  receiving  a 
multitude  of  complaints  from  subscribers 
whose  lines  are  affected  by  defendant's  oper- 
ation, and  numerous  notices  that  unless  the 
difficulty  is  remedied,  the  telephones  of  the 
complaining  subscribers  must  be  removed. 

"Plaintiff  further  says  that  as  soon  as  the 
defendant  began  the  operation  of  cars  by 
electricity,  and  the  consequent  injury  to  its, 
plaintiff's, plant  and  business,  detendant  was 
notified  thereof  and  requested  to  remedy  the 
same,  and  has  since  been  repeatedly  urged 
to  do  so,  but  up  to  the  present  time  has 
failed  and  refused  to  apply,  or  attempt  to 
apply,  any  remedy,  or  take  any  step,  to  pre- 
vent the  injury  to  plaintiff  aforesaid,  which 
plaintiff  is  informed  and  believes  can  be  done 
by  defendant  wihout  any  great  expenditure 
of  money,  and  without  giving  up  the  use  of 
electricity  as  a  motive  power  for  its  cars. 

"  Plaintiff  asserts  that  great  injury  has  been 
caused,  and  great  and  irreparable  injury  will 
be  caused,  to  it  by  the  continued  operation 
of  cars  by  defendant,  as  it  now  and  has  been 
heretofore  operating  the  same. 

"The  plaintiff's  lines  and  telephones  in 
the  vicinity  of  said  street  railway  will  be 
rendered  useless,  the  revenue  received  from 
the  subscribers  thereof  cut  off,  and  the  busi- 
ness of  the  Company  greatly  reduced. 

"  Wherefore,  the  plaintiff  prays  that  defend- 
ant be  temporarily  enjoined  from  construct- 
ing and  operating  an  electric  railway  on  the 
Carthage  Turnpike,  of  the  sort  that  it  is  now 
using,  or  of  any  sort  that  will  interfere 
with  or  injure  plaintiff's  lines  or  business. 
That  on  final  hearing  said  injunction  be  made 
perpetual,  and  the  defendant  further  re- 
strained from  operating  any  of  its  cars  by 
means  of  electricity  in  the  manner  it  is  now 
operating  the  same,  or  in  anv  manner  that 
may  interfere  with  or  injure  plaintiff's  busi- 
ness. 

"That  the  damages  already  sufferetl  by 
the  plaintiff  be  assessed  and  ordered  paid  by 
defendant,  and  for  such  other  and  further  re- 
lief as  the  nature  of  the  case  and  equity  may 
require. " 

To  this  petition  the  defendant  filed  an 
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answer,  in  which,  among  its  ayennents  and 
denials,  the  defendant  denies  that  the  plain- 
tiff is  an  association  incorporated  under  the 
laws  of  the  State  of  Ohio  for  the  purpose  of 
constructing,  maintaining  and  operating  tele- 
phone lines  in  said  State ;  and  denies  that 
the  plaintiff's  telephone  poles  and  telephone 
wires  are  lawfully  maintained  in  the  streets 
and  highways  pursuant  to  the  statutes  made 
for  that  purpose,  or  under  the  direction  of 
the  authorities  of  the  City  of  Cincinnati , 
and  alleges  that  the  plaintiff  exercises  the 
powers  of  a  telephone  company  and  main- 
tains its  poles  ana  wires  wiUiout  any  lawful 
authority  whatever. 

The  answer  avers  that  under  and  by  reason 
of  the  ordinances,  grants,  laws,  lease  and 
resolutions  therein  mentioned,  it  rightfully 
and  lawfully  man  tains,  controls  and  operates 
by  the  electric  system,  known  as  the  "  Sprague 
Single  Trolley  Overhead  System,"  all  its 
lines  of  road  described  in  the  plaintiff's  pe- 
tition. 

''The  defendant,  answerine.  says,  that  it 
is  not  liable  to  the  plaintiffin  any  form  of 
action,  whether  in  law  or  equity,  for  the  al- 
leged interferences  and  disturbances  as  set 
forth  in  the  petition  :  and  denies  that  there  is 
anything  in  any  of  the  laws  of  the  State,  or 
in  any  pretended  grant  to  the  plaintiff,  which 
gives  to  the  plaintiff  the  right  to  use  the 
t^rth  at  all,  much  less  the  exclusive  right  to 
use  the  earth  for  its  return  circuit ;  on  the 
contrary,  the  defendant  denies  that  the  au- 
thorities which  made  any  pretended  grant  to 
the  plaintiff  knew  that  the  plaintiff  intend^ 
to  use  the  earth  at  all  for  its  return  circuit, 
or  would  so  construct  its  lines ;  and  further 
denies  the  claim  set  up  by  the  petition  to  the 
exclusive  use  of  the  earth  by  the  plaintiff,  be- 
cause of  the  vagueness  of  said  claim. 

"The  defendant,  further  answering,  says 
that  the  plaintiff,  if  undisturbed  by  the  elec- 
trical current  from  the  dynamos  of  the  de- 
fendant, will  be  compelled  to  resort  to  other 
than  a  grounded  circuit  in  order  to  give  effi- 
cient service  to  its  patrons ;  that  the  uniform 
and  slight  current  which  the  plaintiff  claims 
to  be  necessary  to  the  successful  operation  of 
the  telephone  cannot  be  obtained  by  the  use 
of  the  ground  circuit,  but  may  be  obtained  by 
constructincr  the  telephone  either  with  acom'- 
plete  metallic  circuit,  or  by  resort  to  what 
is  known  as  the  McCluer  device ;  that  where- 
as, instead  of  being  fnjured  by  abandoning 
the  ground  circuit  and  resorting  to  the  metal- 
lic circuit  or  the  McCluer  device,  the  plain- 
tiff will  be  actually  benefited  in  its  service 
to  its  patrons ;  the  aefendant  cannot  abandon 
its  use  of  the  ground  circuit  without  injury 
to  its  railroad  and  to  its  patrons ;  that  the  de- 
fendant could  not  alter  its  plan  of  electrical 
propulsion  so  as  to  have  a  metallic  circuit — 
that  such  a  change  is  impracticable,  would 
involve  a  very  large  outlay,  necessitate  an 
overheiid  structure  of  double  or  treble  cost 
of  that  now  used,  and  very  unsightly,  and 
after  it  is  constructed  it  would  not  be  suc- 
cessful ;  that  such  a  system  has  been  tried  and 
found  to  be  a  financial  and  commercial  fail- 
ure, and  in  its  effect  as  annoying  and  disturb- 
ing as  the  Sprague  system,  under  which  the 
defendant  is  now  operating. 
'  L.  R.  A. 


**  The  defendant,  further  answering,  denies 
that  the  noises  produced  by  its  operations  are 
loud  and  continuous  so  as  to  prevent  commu- 
nication by  teleohone,  and  that  the  connec- 
ion  of  many  of  the  plaintiff* s  subecribers 
with  the  exchange,  and  with  each  other,  had 
been  thereby  interrupted  and  broken  up.  It 
denies  that  the  plaintiff  has  received  and  ia 
receiving  a  multitude  of  complaints  from 
subscribers  whose  lines  are  affected  by  defend- 
ant's operations,  and  Also  numerous  notices 
that  unless  the  difficulty  is  remedied  the  tele- 
phones of  the  complaining  subscribers  must 
be  removed. 

**  It  denies  that  great  injury  has  been  caused^ 
and  great  and  Irreparable  injury  will  be 
caused,  to  the  plaintiff  by  the  continued 
operation  of  cars  by  defendant  as  it  is  now 
and  has  been  heretofore  operating  the  same. 
It  denies  that  the  plaintiff's  lines  and  tele- 
phones in  the  vicinity  of  said  Street  Railway 
will  be  rendered  useless,  the  revenue  received 
from  the  subscribers  therefor  cut  off,  and 
the  business  of  the  plaintiff  greatly  re- 
duced. " 

The  plaintiff,  for  reply,  denies  each  and 
every  allegation  contained  in  the  answer,  ex- 
cept such  as  admitted  allegations  of  the  peti- 
tion. 

The  action  came  on  to  be  heard  at  a  special 
term  of  the  court,  held  in  February,  1890, 
and  neither  party  demanding  a  jury,  the 
cause  was  heard  and  tried  by  the  court  upon 
the  pleadings  and  evidence ;  and  thereupon 
the  court  made  a  finding  of  facts,  and  stated 
its  conclusion  of  law  upon  the  facts  so  found, 
and  rendered  a  judgment  and  decree  thereon 
in  favor  of  the  Telegraph  Association  against 
the  Railway  Company,  as  follows : 

"This  cause  coming  on  to  be  heard  upon 
the  pleadings  and  the  evidence,  and  havinr 
been  fully  argued  by  counsel  and  submitted 
to  the  court  without  intervention  of  a  jury, 
the  court,  upon  consideration  thereof,  finds 
that  plaintin  lawfully  maintains  telephone 
lines  upon  the  streets  named  in  the  petition 
and  upon  the  Carthage  Turnpike,  ana  bad  m> 
maintained  the  same  ever  since  a  time  long 
prior  to  the  introduction  of  electro -motive 
power  upon  the  street  railway  of  defendant, 
and  that  said  telephone  lines'are  maintained 
and  operated  in  the  manner  set  forth  in  the 
petition :  that  defendant  began  the  operation 
of  cars  by  means  of  electro- motive  power 
upon  the  Street  Itailway  on  the — day  of  June, 
1889,  and  by  reason  thereof,  and  especially 
of  the  manner  in  which  the  electric  current 
is  permitted  to  pass  from  the  wheels  of  de- 
fendant's cars  into  the  rails  and  thence  into 
the  earth,  great  injury  has  been  and  contin- 
ues to  be  inflicted  upon  the  plaintiff  in  the 
manner  described  in  the  petition,  and  that 
great  and  irreparable  injury  will  be  inflicted 
upon  the  plaintiff  by  the  continued  operation 
of  defendant's  cars,  in  the  manner  in  which 
they  are  now  operated,  and  will  continue  to 
be  operated,  unless  restrained  by  the  order 
of  this  court,  and  that  plaintiff  has  no  ade- 
quate remedy  at  law  for  said  injury. 

"  The  court  further  finds  that  there  is  a 
mode  of  operating  street-cars  by  electro  mo- 
tive power  by  means  of  the  double  trolley, 
available  to  the  defendant,  the  use  of  which 
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will  aroid  and  prevent  the  injury  to  the 
plaintiff  above  mentioned. 

•*A8  matter  of  law,  the  court  concludes 
that  defendant  is  bound  to  adopt  some  mode 
of  propelling  its  cars  other  than  the  one 
which  Inflcts  the  said  injury  upon  the  plain- 
tiff, to  which  finding  and  decision  of  the 
court  the  defendant  excepted  at  the  time  the 
same  was  nuide,  and  moved  the  court  to  set 
the  same  aside  and  grant  it  a  new  trial : 

"1.  Because  the'ftiiding  and  decision  of  the 
court  is  not  sustained  by  sufficient  evidence, 
but  is  against  the  weifrht  of  the  same. 

''2.  Because  the  finding  and  decision  of 
the  court  is  contrary  to  law. 

"Which  said  motion  the  court  overruled, 
to  which  ruling  the  defendant  at  the  time 
the  same  was  made  excepted  and  presented  to 
the  court  its  bill  of  exceptions  herein  (em- 
bodving  all  the  testimony,  evidence  and  ex- 
hibits offered  by  either  party  upon  the  trial 
of  the  action) ,  which,  being  found  by  the 
court  to  be  true,  is  allowed  and  signed,  and 
on  motion  is  hereby  made  part  of  the  record 
of  the  case,  and  thereupon  the  court  orders, 
adjudges  and  decrees  that  the  said  defendant 
Company  be  and  it  is  hereby  perpetually  re- 
strained and  enjoined  from  operating  any 
car  or  cars  upon  the  street-railway  track 
mentioned  in  the  petition,  or  any  of  them, 
or  upon  any  tracks  laid  or  to  be  laid  upon 
Carthage  Turnpike,  by  means  of  electric 
currents  passing  from  a  wheel  or  wheels  of 
such  car  or  cars  into  the  rails  of  such  track 
or  any  of  them,  or  by  means  of  electric  cur- 
rents, the  whole  or  any  part  of  which  may 
be  knowingly  permitted  to  pass  into  the  earth, 
or  for  which  the  eart.h  constitutes  any  part 
of  the  conducting  medium  in  such  manner  as 
to  cause  iniuiy  to  the  plaintiff,  to  all  of 
which  the  (defendant  excepts.  It  is  further 
ordered  that  the  operation  of  thisdecree  be 
and  it  is  hereby  stayed  for  the  period  of  six 
months  from  date  hereof,  with  liberty  upon 
the  part  of  the  defendant  to  apply  for  an 
extension  of  said  time." 

The  court  appointed  a  special  master,  with 
directions  that  he  ascertain  and  report  the 
amount  of  damage,  in  money,  theretofore 
sustained  by  the  Telegraph  Association,  and 
hear  evidence  for  that  purpose,  and  report  to 
the  court. 

Upon  petition  in  error,  the  superior  court, 
at  general  term,  aflirmed  the  judgment  and 
decree  of  the  court  at  special  term.  By  the 
present  proceeding  in  error,  this  court  is  asked 
by  the  Railway  Company  to  reverse  the  judg- 
ment of  the  superior  court  at  general  term, 
and  to  render  such  judgment  as  the  court 
below  should  have  rendered. 

Further  facts  disclosed  by  the  record,  and 
undisputed,  are  stated  in  the  opinion. 

JkTr.  John  8.  Wise,  with  Messrs.  E.  A. 
TerguBon  and  R.  A.  Harrison,  for  plain- 
tiff in  error: 

In  1871  defendant  was  incorporated  and  ad- 
mitted into  the  streets  of  Cincinnati  as  a  street 
railway.  In  1877,  the  board  of  public  works 
was  empowered  to  authorize  a  change  of  its 
motive  power  at  any  time.  This  was  notice  to 
the  world,  before  the  discovery  of  the  tele- 
phone, that  the  Railroad  Company  might, 
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whenever  it  chose,  stop  the  use  of  horses  and 
use  any  propidsive  agencv,  then  or  thereafter 
in  lawful  use  as  a  motive  power,  for  street 
railways  in  Cincinnati. 

Pittsburgh  Junction  R,  Co*s  App.  4  Cent. 
Rep.  268,  122  Pa.  680. 

Under  sanction,  of  the  Board  of  Public 
Works  of  Cincinnati,  granted  in  1885,  the 
Railway  Company  proceeded  to  use  a  single- 
trolley  electric  railway,  as  described  in  the  bill 
and  proceedings. 

In  Ohio,  street  railways  enjoy  the  easement 
of  the  public  highway  for  purposes  of  public 
travel,  in  the  strict  line  of  the  original  objects 
for  which  the  public  highway  was  dedicated. 

Cincinnati  db  8,  0.  8t,  R,  Co,  v.  Cummins- 
vitU,  14  Ohio  St.  546. 

The  same  has  been  held  in  many  other  States. 

See  PeopU  v.  Kerr,  27  N.  Y.  188;  Mahadi/ 
V.  Bushwiek,  91 N.  Y.  148;  Hussner  v.  Brooklyn 
City  R,  Co,  114  N.  Y.  437;  Eobart  v.  Milwau- 
kee R.  Co,  27  Wis.  194;  Hinckman  v.  PaUrson 
Horse  R,  Co.  17  N.  J.  Eq.  76;  Briggs  v.  Leu)iston 
A  A,  H.  R.  Co.  4  New  Eng.  Rep.  646,  79  Me. 
868.  8w  also  Judge  Green  in  Cent.  Union  Tel. 
Co,  V.  Akron  8t.  R.  Co.;  Judge  Zane  in  Rocky 
Mt.  BeU  Tel,  Co,  v.  Salt  Lake  City  St.  R.  Co.; 
JudgeBnn^y  in  Wis.  Tel.  Co.  v.  Bau  Claire  St. 
R.;  Judge  Gibson  in  Blast  Tenn.  Tel.  Co.  v. 
Knoxtdlle  St.  R.  ('o.;  Judge  Brown  in  Cumber- 
land Tdeph.  &  TeUg,  Co.  v.  United  Electric  R, 
Co.  42  Fed.  Rep.  278;  Taggart  v.  Newpttrt  St. 
R,  Co.  7  L.  R.  A.  205,  16  R.  I.  668;  Pelton  v. 
E.  Cleveland  R,  Co,  Ohio  Common  Pleas  Cl., 
opinion  by  Stone,  J. 

Electric  railways  are  nothing  but  an  im- 
provement upon  street  railways  propelled  by 
horses,  or  other  antecedent  motive  power; 
and  occupy  the  highways  with  exactly  the 
same  rights  as  were  enjoyed  by  street  railways 
so  propelled,  before  electric  propulsion  was 
resorted  to. 

See  Mt.  Adams  dh  Eden  Park  Inclined  Plane 
R.  Co.  V.  WinOoto,  8  Ohio  Circuit  Ct.  Rep.  425; 
People  V.  Kerr,  supra;  Williams  v.  Netc  York 
Cent.  R.  Co.  ^^  N.  Y.  108;  Louisville  Bagging 
Mfg.  Co,  V.  Central  Pass.  R.  W.  Co.;  Loner- 
gan  v.  Lafayette  St.  R,  Co.;  Halseu  v.  Rapid 
Transit  8.  R.  W.  Co.;  Detroit  City  R.  v. 
Mills. 

The  public  highways  were  not  originally 
dedicated  for  the  purposes  of  telegraph  and 
telephone  poles. 

The  law  under  which  the  telegraph  com- 
panies are  organized  grants  them  no  co-ordi- 
nate rights  with  travelers  upon  the  publie 
highway,  but  assigns  them  to  a  secondary  and 
subordinate  position.  They  are  not  upon  the 
hrehway  by  virtue  of  rights  acquired  under  its 
original  dedication;  their  presence  upon,  and 
use  of,  the  highway,  is  an  additional  burden 
upon  the  highway. 

Smith  V.  Tel.  Co.  2  Ohio  Circuit  Ct.  Rep. 
259;  Mt.  Adams  d:  Eden  Park  Inclined  F lane  R. 
V.  WinsloiD,  3  Ohio  Circuit  Ct.  Rep.  425;  Blanch- 
ard  V.  Western  Union  Teleg.  Co,  60  N.  Y.  510; 
Kn/yr  v.  Mayor ,  65  Barb.  404;  Story  v.  New 
York  Elev.  R,  Co.  90  N.  Y.  122;  Sheldon  v. 
Western  Union  Teleg.  Co,  51  Hun,  591;  Met- 
ropolitan Teleph.  dt  Tel^.  Co.  v.  Colicell  Lead 
Co.  18  Jones  &  S.  488;  Tuttle  v.  Brush  Electnc 
lUumin.  Co.  Id.  464;  Board  of  Trade  Tel.  Co. 
V.  Bamett,  107  111.  507;   Willis  v.  Erie  Teleg. 
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<it  Teleph.  Co,  87  Mino.  847;  Hewlett  y.  Western 
U.  Teieg.  Co.  28  Fed.  Rep.  181.  13  Wash.  L. 
Rep.  461;  Virginia  W.  U.  Tel.  Co.  y.  Williams, 
decision  tiled;  Dillon,  Mun.  Corp.  4ih  ed. 
§^,  698.  698a. 

Even  if,  in  the  enjoyment  of  a  common  right 
of  user  of  the  highway,  a  user  in  which  both 
plaintiff  and  defendant  in  error  are  of  equal 
dignity,  the  plaintiff  in  error  has  been  ffuilty 
of  a  violation  of  the  defendant  in  error's  nghts, 
the  way  to  redress  those  rights  is  not  by  an  in- 
junction. 

Heerman  v.  Beef  Slough  Mfg,  B.  L.  D.  dt 
Tramp.  Co.  8  Biss.  384. 

The  hardship  and  injury  caused  to  plaintiff 
in  error  and  to  the  public  by  granting  the  in- 
junction is  greater  than  the  mischief  to  defend- 
ant in  error  which  the  injunction  is  intended 
to  remedv. 

Wood  V.  Sutcliffe,  2  Sim.  N.  8.  168,  16  Jur. 
75,  8  Eog.  L.  &  Eq.  217. 

An  injunction,  if  granted,  while  it  would 
destroy  the  plaintiff's  property,  would  not  give 
the  defendant  immunity  from  the  disturbances 
complained  of. 

See  Wood  v.  Sutdijfe,  supra;  Inoin  v. 
Dixion,  60  U.  8.  9  How.  10,  18  L.  ed.  25;  Mo- 
hawk JBridge  Co.  v.  Utiea  d  8.  R.  Co.  6  Paige, 
554.  8  L.  ed.  1099. 

The  mere  allegation  of  a  great,  a  continuous 
or  an  irreparable  injury  is  not  enough.  Facts 
must  be  stated,  and  must  appear,  sufficient  to 
satisfy  the  court  of  the  existence  of  such 
damages. 

See  Waterman's  Eden,  Inj.  pp.  10,  11;  High, 
Inj.  ^  85;  Billiard,  Inj.  8d  ed.  §  82;  1  Barton, 
€h.  Pr.  p.  485;  Branch  Tump.  Co.  v.  Tuba 
County  Suprs.  18  Cal.  190;  Central  Union  Tel. 
Co.  V.  Spragve  Eiec.  JR.  W.  <fc  M.  Co.  etc. 
record  filed;  Wood  v.  Suieliffe,  2  Sim.  N.  8. 
168.  16  Jur.  75,  8  Eng.  L.  &  Eq.  217. 

Admitting  all  the  injuries  set  forth  in  the 
complaint,  the  damage  sustained  is  **damnum 
absque  injuria." 

Dillon  V.  Acme  Oil  Co.  49  Hun,  566;  Frazier 
,v.  BrowUy  12  Ohio  St.  294;  Pennsylvania  Coal 
Co.  V.  Sanderson.  4  Cent.  Rep.  475, 118  Pa.  141; 
Pennsylvania  R.  Co.  v.  Marchant,  12  Cent. 
Rep.  261,  119  Pa.  541;  Roehy  Mt.  BeU  Tel.  Co. 
V.  Salt  Lake  City  R.  Go.  record  filed:  Wiscon- 
sin Tel,  Co.  V.  JEau  Claire  St.  R.  Co.  record 
filed;  Cassady  v.  Cavenar,  87  Iowa,  800,  805; 
East  Tenn.  Tel.  Co.  v.  Kn&xvUle  St.  R.  Co.  and 
Cumberland  Tel.  Co.  v.  United  Electric  R.  Co. 
supra;  Watervliet  Tump,  d  R,  Co.  v.  Hudson 
R.  Tel.  Co.  Ct.  App.  of  N.  Y.,  Judge  AndrevrB* 
opinion  and  referee's  report,  filed  herewith. 

Bills  similar  to  the  one  in  this  case  have  been 
filed  in  the  following  cases: 

Central U.  Teleph.  Co.v.  Sprague  Electric  R.  db 
M.  Co.  Common  Pleas  Court  at  Akron,  Ohio; 
East  Tenn.  Tel.  Co.y.  Chattanooga  d  L.  Mt.  R.  at 
Chattanooga;  Salt  Lake  City  v.  Salt  Lake  City 
Si.  R.;  Hudsmi  River  Teleph.  Co.  v.  Watervliet 
Tump,  d  R.  Co.  121  N.  Y.  897;  Wisconsin 
Tel.  Co.  V.  Eau  Claire  R.  dS.  Co.;  East  Tmn. 
Tel.  Co.  V.  Knoxville  St.  R,  Co.;  Cumberland 
Teleg.  d  Teleph.  Co.  v.  United  Electric  Co.,  U. 
S.  Court.  Nashville,--in  each  of  which  the  in- 
junction was  refused. 

Besides  these  direct  efforts,  covert  efforts  to 
obtain  injunctions  have  been  made  and  have 
failed,  in— 
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Louisville  Bagging  Hfg.  Co.  v.  Central  Bast. 
R.  Co.;  Pelton  v.  E.  Cleveland  R.  Company; 
Lonergan  v.  Lafayette  St.  R.;  Detroit  City  R. 
V.  Mills. 

Messrs.  Aaron  F.  Perry,  Peck  A 
Shaffer  and  Selwyn  N.  Owen,  for 
defendant  in  error. 

Dickman,  J., delivered  the  opinion  of  the 
court : 

The  Cincinnati  Inclined  Plane  Railway 
Company  was  incorporated  in  the  year  1871. 
under  the  Act  of  May  1.  1852,  entitled,  "An 
Act  to  Provide  for  the  Creation  and  Regula- 
tion of  Incorporated  Companies  in  the  State 
of  Ohio. "  On  March  80,  1877,  the  Legislature 
passed  an  Act  authorizing  any  inclined- plane 
railwav  or  railroad  company  theretofore  or 
thereafter  organized  under  the  Act  of  1852.  to 
hold,  lease  or  purchase,  and  maintain  and 
operate  such  portion  of  any  street  railroad 
leading  to  or  connected  with  the  inclined 
plane  as  might  be  necessary  for  the  convenient 
dispatch  of  its  business,  upon  the  same  terms 
and  conditions  on  which  it  held,  maintained 
and  operated  its  inclined  plane;  "provided, 
that  no  other  motive  power  than  animals  shall 
be  used  on  the  public  highways  occupied  by 
such  street -railway  company  without  the 
consent  of  the  board  of  public  works  in  any 
city  having  such  board,  and  the  common 
council,  or  the  public  authority  or  company 
having  charge,  or  owning  any  other  highway 
in  which  such  street  railroad  may  be  laid." 

In  September,  1885.  the  Cincinnati  board 
of  public  works  adopted  a  resolution,  con- 
senting "to  the  use  either  of  electricity, 
cable  or  compressed  air.  as  a  motive  power 
by  the  Cincinnati  Inclined  Plane  Railway 
Company  upon  the  highways  in  which  the 
street  railroads,  connected  with  its  inclined 
plane,  and  held  and  operated  by  it,  are  laid." 

In  October,  1888,  the  Railway  Company, 
setting  forth  the  resolution  giving  such 
consent,  and  stating  that  it  had  decided  to 
use  electricity  as  a  motive  power  on  its  road, 
made  application  to  the  board  of  public 
affairs— the  legally  constituted  successor  of 
the  board  of  public  works— for  permission 
to  erect  along  the  entire  length  of  its  road 
the  poles,  wires  and  other  appliances  neces- 
sary to  operate  and  maintain  its  entire  line 
from  Fifth  and  Walnut  Streets  to  the  zoolog- 
ical garden,  as  an  electric  road. 

And  thereupon,  the  board  of  public  affairs, 
acting  under  authoritv  of  the  Act  of  March 
80.  1877,  and  in  furtherance  of  the  grant 
made  by  the  board  of  public  works,  granted 
the  application  of  the  Railway  Company, 
upon  the  following  conditions : 

"1.  The  poles  to  be  made  of  iron  of  the 
size  and  pattern,  and  the  wires  to  b«)  strung 
in  the  manner  as  shown  on  the  plan  sub- 
mitted to  this  board,  and  hereby  approved." 

In  February,  1889,  in  accordance  with  the 
provisions  of  section  8306,  of  the  Revised 
Statutes,  the  stockholders  of  the  Railway 
Company  extended  the  northern  terminus  of 
its  road  at  the  zoological  garden  to  the  Vil- 
lage of  Glendale.  And  in  March.  1889.  the 
board  of  county  commissibners  of  Hamilton 
County,  by  resolution,  granted  the  applica- 
tion of  the   Railway  Company  to  use  and 
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occupy  the  Carthage  Turnpike,  to  its  northern 
terminus,  by  double  tracks,  and  with  neces- 
sary appendages  and  appurtenances  of  an 
overhead  electric  railroad  system,  so  as  to  en- 
able the  Company  to  permit  continuous, 
rapid  and  safe  transportation  between  Foun- 
tain Square  in  Cincinnati  and  the  Village  of 
Carthage.  A  provision  in  the  grant  provided 
for  the  removal  by  the  county  commissioners 
of  any  and  all  telegraph  and  telephone  poles 
which  might  interfere  with  the  operation  of 
the  electric  road.  This  provision,  however, 
was  afterwards  modified  by  the  action  of  the 
commissioners,  so  as  to  locate  the  telegraph 
and  telephone  poles  at  the  curb  line. 

The  plan  submitted  to  and  approved  by 
the  board  of  public  affairs  is  known  as  the 
"Sprague  Single  Trolley  Overhead  System." 
Under  the  supervision  of  the  engineer  of  the 
board,  the  poles  were  erected  and  wires 
strung ;  and  about  the  beginning  of  June, 
1889,  the  Railway  Company  had  put  its 
street  railway  in  operation  under  that  system, 
as  far  as  the  zoological  garden ;  and  at  the 
commencement  of  the  original  action,  was 
engaged  in  constructing  its  extension  along 
the  Carthage  Turnpike  under  the  grant  of 
the  county  commissioners,  with  the  necessary 
appendages  and  appurtenances  of  the  single- 
trolley  system. 

In  the  Sprague  system,  the  electricity  used 
to  operate  the  motors  under  the  cars  is  con- 
veyed to  them  by  a  single  overhead  trolley 
wire,  and  a  single  arm  or  pole  attached  to 
the  car  and  carrying  a  contact  wheel  which 
runs  along  and  passes  up  underneath  the  trol- 
ley wire.  The  current  passes  down  the  pole 
or  arm  to  the  switch  apparatus  on  board  the 
car,  through  the  motors,  thence  to  the  wheels 
and  to  the  tracks.  It  then  passes  back  to  the 
station  along  the  iron  rails  of  the  track  inter- 
laced together  by  conducting  wires,  and 
finally  connected  by  a  conducting  wire  with 
the  negative  pole  of  the  dynamo,  the  greater 

f>ortion  of  the  current  flowing  along  this 
ine  of  the  track  as  the  return  current.  Some 
portions  of  such  current,  however,  are  un- 
avoidably diverted  through  whatever  con- 
ductors are  in  proximity,  and  which  them- 
selves have  grounded  circuits,  but  generally 
returning  to  the  source  in  which  it  origi- 
nated, by  means  of  the  metallic  ground  con- 
nection  of  the  rails,  as  extended  oy  the  wire 
to  the  dynamo.  The  single-trolley  system 
is  in  use  on  nine  tenths  of  the  railroads  in 
the  United  States  using  electricity.  As  com- 
pared with  the  double- trolley  method,  it  is 
deemed  more  simple,  less  liable  to  disarrange- 
ment, much  cheaper  and  not  liable  to  acci- 
dents which  would  blockade  the  cars.  It 
has  proved  successful,  and  its  general  adop» 
tion,  with  full  knowledge  of  the  double-trol- 
ley method,  furnishes  strong  proof  that  it  is 
the  most  approved  system.  And  in  the 
findings  of  facts  by  the  court  at  general  term, 
there  is  nothing  in  disparagement  of  the 
single-trolley  system  in  itself,  but  it  is  held 
objectionable  because  it  includes  the 
grounded  circuit,  which  the  defendant  in 
eiror  has  adopted,  and  claims  a  monopoly 
of  its  use  as  against  the  Railway  Company, 
as  an  essential  part  of  its  telephonic  system. 
It  is  evident,  therefore  that  the  Railwav 
12  L.  R.  A. 
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Company  derived  from  the  Legislature  the 
right  to  use  on  its  road  other  motive  power 
than 'animals;  that  it  acquired  the  franchise 
of  using  electro  motive  power ;  and  eliminat- 
ing from  view  the  Telegraph  Association,  it 
is  making  lawful  use  of  such  franchise,  in  a 
manner  authorized  by  the  statute. 

The  City  &  Suburban  Telegraph  Associa- 
tion was  incorporated  July  1,  1873,  as  a  tele- 
graph company,  with  lines  extending  from 
Cincinnati  to  Hamilton,  in  Butler  County, 
under  laws  since  embodied  in  the  chapter  of 
the  Revised  Statutes  regulating  "Magnetic 
Telegraph  Companies,"  and  containing  sec- 
tion 3454.  which  provides  :  "  Amagnetic  tele- 
graph company  heretofore  or  hereaiter  created 
may  construct  telegraph  lines,  from  point  to 
point,  along  and  upon  any  public  road,  by 
the  erection  of  the  necessary  fixtures,  includ- 
ing posts,  piers  and  abutments  necessary  for 
the  wires ;  but  the  same  shall  not  incommode 
the  public  in  the  use  of  such  road." 

In  1878  the  Telegraph  Association  became 
the  licensee  of  the  American  Bell  Telephone 
Company,  with  the  exclusive  right  to  use  all 
its  patents  in  Cincinnati  and  certain  territory 
adjacent  thereto,  and  althoueh  organized  as 
a  telegraph  company,  entered^  upon  the  busi- 
ness of  a  telephone  company.  After  obtain- 
ing the  license  to  use  the  telephone,  the  Tele- 
graph Association  erected  poles  and  wires 
upon  the  streets  wherein  the  railway  of  the 
plaintiff  in  error  is  situated,  and  which  was 
then  being  operated  as  a  horse  railway. 
These  poles  and  wires  were  mainly  erected 
in  the  years  1881  and  1882.  But  prior  there- 
to, in  1880,  the  following  section  was  added 
to  the  Telegraph  Law  :  "  Section  3471 .  The 
provisions  of  this  chapter  shall  apply  also  to 
any  company  organized  to  construct  any  line 
or  lines  of  telephone ;  and  every  such  com- 
pany shall  have  the  same  powers  and  be  sub- 
ject to  the  same  restrictions  as  are  therein 
grescribed  for  magnetic  telegraph  companies, 
iut  without  this  section  making  the  provis- 
ions of  the  chapter  relating  to  telegraph  com- 
panies expressly  applicable  to  telephone 
companies,  we  thint  that  the  term  "tele- 
graph," as  a  mode  of  transmitting  messages 
or  other  communications,  is  sufficiently  com- 
prehensive to  embrace  the  telephone. 

It  is  thus  apparent  that  while  the  Tele- 
graph Association  was  organized  after  the 
incorporation  of  the  Railway  Company,  it 
had  planted  its  poles,  and  strung  its  wires, 
and  entered  upon  the  business  of  a  telephone 
company  before  the  Railway  Company  had 
put  its  street  railway  into  operation,  with 
electricity  as  the  motive  power ;  that  permis- 
sion, in  due  form  of  law,  was  granted  to  the 
Telegraph  Association  to  place  and  maintain 
its  poles  and  wires  for  the  purpose  of  sup- 
plying telephonic  communication  to  its 
subscribers  in  Cincinnati  and  vicinity,  and 
also  as  a  means  of  communication  for  its 
longer  lines. 

But  it  is  urged  that  the  franchise  of  the 
Telegraph  Association  to  construct  lines  of 
telephone  is  greatly  impaired  by  reason  of 
the  single- trolley  railway  using  a  grounded 
circuit,  whereby  a  large  part  of  the  electric 
current  flows  off  from  the  rails  to  the  sur- 
rounding earth,  and  to  and  upon  all  tele- 
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phone  wires  which  may  be  connected  with 
the  earth  in  proximity  to  the  railway.  The 
action  is  described  as  conduction,  causing 
more  or  less  of  electric  current  to  be  poured 
into  the  earth  and  into  all  electric  conduc- 
tors connected  with  the  earth,  thereby  reach- 
inff  telephone  wires  in  a  grounded  circuit, 
and  creating  loud  and  continuous  noises  upon 
the  wires,  which  disturb  telephonic  conunu- 
nication.  This  disturbance,  however,  results 
not  solely  from  the  earth  circuit  of  the  Rail- 
way Company,  but  also  from  the  fact  that 
the  defenaant  in  error  likewise  relies  upon 
the  earth  for  its  return  circuit,  by  connecting 
with  the  earth  the  end  of  its  wire  furthest 
from  its  electric  batteries.  The  telephone 
wires  are  cairied  from  the  phones  of  sub- 
scribers to  the  gas  pipes  in  the  rooms  where 
the  phones  are  locateo,  or  to  water  pipes,  or 
to  the  eflarth,  in  order  to  make  a  complete  cir- 
cuit. The  interference  moreover,  with  the 
operation  of  the  telephone  is  said  to  be 
largely  attributable  to  the  delicate  mechanism 
of  the  telephone  wires  and  phones.  The 
wires,  being  designed  to  darry  the  extremely 
small  current  needed  for  telephone  transmis- 
sion, are  too  small  in  size  to  carry  success- 
fully the  strong  current  passing  into  them 
from  electric  railways. 

It  is  claimed  that  in  addition  to  this  con- 
duction or  leakage  disturbance,  the  single- 
trolley  electric  railway  introduces  serious 
disturbances  on  telephone  lines  by  induction, 
for  the  reason  that  such  electric  railways 
employ  large  wires  to  convey  the  current  used 
for  the  propulsion  of  their  cars,  and  this  cur- 
rent is  constantly  and  rapidly  changing  its 
strength ;  that  these  rapidly  changing  cur- 
rents in  the  electric  railway  wires  induce 
disturbing  currents  in  parallel  telephone 
wires  near  which  the  electric  railways  have 
been  built,  and  thus  prevent  a  successful 
transmission  of  telephonic  messages.  These 
interferences  with  the  telephone  service  may 
be  obviated,  it  is  stated,  by  the  railway  com- 
pany giving  up  the  single-trolley  system 
with  the  ground  circuit,  and  substituting  the 
double- trolley  system  with  it4  two  trolley 
wires,  two  trolley  wheels,  and  electric  current 
passing  from  one  wire  through  one  trolley, 
through  the  motor,  back  through  the  other 
trolley  to  the  other  wire,  and  so  back  to  the 
generator,  without  esciiping  to  the  earth. 
The  grounded  circuit,  it  is  insisted,  should 
be  abandoned  and  surrendered  to  the  sole  use 
and  service  of  the  defendant  in  error.  But 
it  is  admitted  that  other  remedies  of  the 
telephone  disturbances  may  be  easily  obtained 
by  constructing  the  telephone  with  a  com- 
plete metallic  circuit,  or  by  resort  to  what  is 
known  as  the  McCluer  device,  consisting  of  a 
single  return  wire,  to  which  a  number  of 
telephone  wires  are  attached. 

Conceding  that  the  mode  adopted  by  the 
Railway  Company  of  propelling  its  cars  by 
electricity  is  an  interruption  to  the  telephone 
service  of  the  defendant  in  error,  and  calcu- 
lated to  impair  its  franchise  in  the  manner 
contended,  the  inquiry  is  suggested,  whether 
the  Railway  Company  must  yield  up  a  use- 
ful franchise  that  tlie  same  may  be  exclu- 
sively enjoyed  by  the  Telegraph  Association, 
or  whether  the  Association  shall  adapt  its 


system  to  existing  conditions;  whether  the 
Company  shall  change  from  the  single  to  tlie 
double  trolley  system,  from  the  grounded  to 
the  metallic  circuit,  or  whether  the  Associa- 
tion shall  use  either  a  complete  metallic  cir- 
cuit, or  resort  to  the  McCluer  device.  It  is 
immaterial  on  which  party  the  expense  of 
the  change  may  fall  the  more  heavily.  It  is 
a  question  of  legal  right,  and  as  remarked 
by  Lord  Hatherly,  L.  (7..  in  AUy-Gen.  v. 
Coln^  H.  L.  Asylum,  L.  R.  4  Ch.  App.  153, 
**the  simplest  course,  as  far  as  regards  the 
administration  of  justice,  is  to  ascertain  the 
exact  state  of  the  law  which  regulates  the  re* 
lations  of  the  parties ;  and,  having  done  so, 
to  proceed  to  act  on  it,  without  any  reference 
to  the  difficulties  of  the  case  on  the  part  of 
those  against  whom  it  is  obliged  to  decide ; 
leaving  those  parties  to  relieve  themselves  as 
they  best  can  fiom  the  position  in  which 
they  have  placed  themselves,  and  if  there  be 
no  other  mode  of  escape,  to  cease  to  do  the 
acts  which  occasion  the  wrong." 

When  the  Telegraph  Association  erected 
its  poles  and  lines  in  1881  and  1882,  with 
the  design  of  conducting  the  business  of  a 
telephone  company,  it  found  the  Railway 
Company  operating  its  street  railway,  with 
authority  under  the  Statute  to  use  other  mo- 
tive power  than  animals,  to  wit,  electricity, 
cable  or  compressed  air,  upon  obtaining  the 
consent  of  the  board  of  public  works.  The 
telephone  business  was  not  amon^  the  proba- 
bilities when  the  streets  of  Cincinnati,  now 
made  use  of  by  the  Telegraph  Association, 
were  dedicated  or  condemned  for  the  public 
use.  The  primary  and  dominant  purpose  of 
their  establishment  was  to  facilitate  travel 
and  transportation;  they  belong  from  side 
to  side  and  end  to  end  to  the  public,  that  the 
public  may  enjoy  the  right  of  traveling  and 
transporting  their  goods  over  them.  Tlie 
telephone  poles  and  wires  and  other  appli- 
ances are  not  among  the  original  and  primary 
objects  for  which  streets  are  opened  :  for 
they  may  be  placed  elsewhere  than  on  the 
highways,  and  yet  accomplish  their  purpose. 

In  Taggart  v.  yeirport  JSt,  R.  Co.,  16  R.  I. 
668,  7  L.  R.  A.  206,  it  was  said  by  Durfee. 
Ch.  J.,  that  telephone  poles  and  wires  am 
not  used  to  facilitate  the  use  of  the  streets 
for  travel  and  transportation;  ** whereas  the 
poles  and  wires  of  the  railway  company  arc 
directly  ancillary  to  the  use  of  the  streets 
as  such,  in  that  they  communicate  the  power 
by  which  the  street-cars  are  propelled.**  As 
a  general  rule,  an  occupation  of  the  streets 
otherwise  than  for  travel  and  transportation 
is  presumptively  inferior  and  subservient  to 
the  dominant  easement  of  the  publ  ic  for  high- 
way purposes,  for,  if  not  so,  the  primary  ob- 
ject of  their  dedication  or  appropriation 
might  be  largely  defeated.  And  the  fact 
that  permission  is  granted  to  occupy  the 
streets  or  highways  for  a  purpose  other  than 
travel  does  not  confer  a  prior  and  paramount 
right  to  occupy  them  to  the  exclusion  of 
their  use  for  travel  in  a  mode  different  from 
what  obtained  when  such  permission  was 
given. 

The  main  purpose  of  streets  or  highways 
being  to  facilitate  travel  and  transportation, 
new  and  improved  agencies  for  effecting  that 
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rpofle  must  be  presumed  to  have  been  in 
itemplation,  in  addition  to  those  In  exist- 
;e  when  the  ways  were  established.  To 
)se  improved  agencies,  devised  for  the  con- 
lience  and  advantage  of  the  community  in 
leral,  the  franchise  of  the  Telephone  Com- 
1^  to  occupy  the  streets  for  carrying  on  its 
nness  must  be  secondary  and  subordinate. 
he  use  of  a  highway  for  the  purpose  of 
treet  railway,  involves  the  application  of 
c  appliances  and  modes  of  travel,  rather 
u  of  any  new  principle.  In  both,  a  cor- 
Ation  is  employed  and  invested  with  rights 
the  highways ;  in  both,  an  expenditure  of 
aey  is  required  to  put  the  roaa  in  a  condi- 
1  for  use  and  to  keep  it  in  repair ;  but 
joth,  the  great  leading  object  and  public 
efit  is  the  accommodation  of  travelers 
)  may  have  occasion  to  use  them  at  fixed 
s  or  rates  of  fare,  and  not  the  profit  of 

proprietors."  Ranney,  J.,  in  Oincin- 
I  (&  8.  0.  A.  St.  R.  do.  V.  OumminnilU, 
>hio  St.  523.  545. 

1  the  case  Hudson  River  TeUph.  Co,  v. 
'^rvliet  Tump.  &  R,  Cp.,  121  N.  Y.  897, 
ri^bt  of  the  telephone  company  to  enjoin 
railroad  company  from  operating  its  road 
lectricity  under  the  single- trolley  system 
dentally  came  under  consideration.  In 
vering  the  opinion  of  the  court,  An- 
(Ts,  J.,  after  stating  that  the  use  of  a 
mded  circuit  is  not  necessary  to  a  tele- 
le  system,  and  that  the  substitution  of 
metallic  for  the  earth  circuit,  besides 
ating  the  disturbance  caused  by  the  de- 
ant's  road,  would  promote  the  general 
lency  of  the  telephone  service,  says: 
e  plaintiff  is  but  one  of  a  large  number  of 
)hone  companies  which,  under  the  general 
lission  of  the  Statute  for  the  incorpora- 

of  telegraph  companies,  have  erected 
3  and  strung  their  wires  in  the  streets  of 
cities  and  villages  of  the  State.  The 
n  that  under  this  permissory  grant  they 
exclude  the  use  of  the  streets  by  electric 
rays,  or  for  other  street  purposes  requir- 
;he  use  of  electricity,  wherever  the  use 
lis  agent  interferes  with  the  use  of  the 
hone,  although  the  municipality  may 
;nt  and  the  public  interest  will  be  pro- 
d  by  the  other  uses  to  wUich  the  streets 
(ought  to  be  subjected,  needs  but  to  be 
i  to  induce  hesitation/'  In  the  last-en- 
i  case,  the  telephone  company  erected 
;  for  its  wires,  and  perfected  its  system 
iephone  communication,  several  years 
e  the  railroad  company  substituted  elec- 
y  in  place  of  horse-power  for  the  move- 

of  its  cars. 

B  authority  given  by  the  Statute  to  a 
hone    company^   to   construct   its    lines 

point  to  point,  along  and  upon  any 
c  road,  under  the  continuing  prohibi- 
;hat,  *' the  same  shall  not  incommode  the 
c  in  the  use  of  such  road,"  would 
ly  indicate  an  intention  on  the  part  of 
legislature  that  the  company  i^all  ex- 
!  such  franchise  with  reference  to  the 
>rt  and  convenience  of  the  traveling 
c,  and  shall  not  in  any  manner 
ge  or  impair  the  ufle  by  the  public  of 
nost  approved  methods  of  travel  and 
>ortation.  And  a  reasonable  interpreta- 
R.A« 


tion  of  the  Statute  would  lead  to  the  conclu- 
sion that  to  impair  the  public  Enjoyment  of 
an  approved  method  of  conveyance  on  the 
streets  would  be  in  derogation  of  the  statu- 
tory prohibition  that  the  public  shall  not  be 
incommoded  in  the  use  of  the  roads  and 
highways. 

The  statutory  permission  to  the  Telegraph 
Association  to  construct  its  telephone  lines 
along  and  upon  the  highways  was  not,  there- 
fore, without  qualification.  But  whether 
the  Legislature  nad  or  had  not  imposed  the 
condition  that  the  public  should  not  be  in- 
commoded, the  Association,  in  our  judgment, 
acquired  its  privilege  or  permissory  grant, 
subject  to  the  duty  of  so  changing  and  ad- 
justing, when  necessary,  its  system  of  operat- 
ing its  telephone  lines,  as  not  to  curtail 
the  enjoyment  by  the  public  of  the  best 
modes  of  travel  and  transportation  upon  the 
streets.  Whether  all  who  go  upon  the  streets 
shall  have  the  most  convenient  and  exp^i- 
tious  passage  and  carriage  of  person  and 
goods,  has  not  been  made  dependent  upon 
the  manner  in  which  the  defendant  in  error 
has  preferred  to  locate  its  poles,  stretch  its 
telephone  wires  or  form  the  electric  circuit. 

It  is  in  recognition  and  maintenance  of  the 
superior  easement  of  the  public  in  the 
streets,  that  city  councils  are  required  to 
**  cause  the  same  to  be  kept  open  and  in  re- 
pair, and  free  from  nuisance;"  that  the 
streets  arc  graded  and  paved,  and  proper 
regulations  of  police  provided  to  govern  the 
actions  of  persons  using  them ;  that  the  abut- 
ting owner,  though  having  a  peculiar  inter- 
est and  easement  in  the  adjacent  street,  ap- 
pendent  to  his  lot,  has  no  right  to  place 
permanent  obstructions  in  the  street,  nor  do 
any  act  on  his  own  land  outside  the  limits 
of  the  street,  that  will  make  the  way  incon^ 
venient  or  hazardous,  or  less  secure  than  it 
was  left  by  the  municipal  authorities. 
Orawfard  v.  Delaware,  7  Ohio  St.  459;  Elli- 
ott, Roads  and  Streets,  811 ;  Mdilary  v. 
Ortffey,  a5  Pa.  275;  MiUmrn  v.  Fowler,  27 
Hun,  568 ;  Dillon,  Mun.  Corp.  §  1082,  and 
cases  there  cited.  In  Rex  v.  Ruseell,  6  East, 
427,  the  right  of  the  owner  to  load  and  un- 
load his  wagons  in  the  highway  before  his 
warehouse  was  held  to  be  entirely  subordi- 
nate to  the  right  of  public  passage,  and  must 
not  be  exercised  in  such  a  manner  as  unrea- 
sonably to  abridge  or  incommode  the  latter 
right.  The  court  says :  "The  primary  object 
of  the  street  was  for  the  free  passage  of  the 
public,  and  anything  which  impededthat  free 
passage,  without  necessity,  was  a  nuisance. 
If  the  nature  of  the  defendant's  business 
were  such  as  to  require  the  loading  and  un- 
loading of  so  many  more  of  his  wagons  than 
could  conveniently  be  contained  within  his 
own  private  premises,  he  must  either  enlarge 
his  premises,  or  remove  his  business  to  some 
more  convenient  spot."  As  against  the  pub- 
lic easement  in  the  highway,  a  telephone 
company  that  obtains  the  naked  permission 
to  locate  its  poles  and  wires  along'the  streets 
should,  we  think,  stand  on  no  higher  vantage 
ground  than  the  owners  of  property  abutting 
on  the  streets,  who  hold  or  acquire  their  prop- 
erty subject  to  all  the  consequences  which 
may   result,    advantageously   or   otherwise. 
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from  an^  public  and  authorized  use  of  the 
streets,  in  any  mode  promotive  of,  and  con- 
sistent with,  the  purposes  of  establishing 
them  as  common  highways. 

This  paramount  easement  or  estate  which 
the  public  acquires  in  the  streets,  carrying 
with  it  a  special  interest  in  the  adoption  of 
the  most  approved  systems  of  modem  street 
travel,  cannot  be  made  subservient  to  the 
telegraph  or  telephone  when  admitted  on 
the  highway,  without  the  clearest  expression 
of  the  legislative  will.  In  Hickokv.  Iline,  23 
Ohio  St.  523,  it  was  held  that  where  the 
Legislature  has  power  to  require  one  public 
easement  to  yield  to  another  more  important — 
a  fortiori,  where  the  other  is  inferior — the  in- 
tention to  grant  such  power  must  appear  by 
express  words  or  by  necessary  implication ; 
and  such  implication  arises  only  when  requi- 
site to  the  enjoyment  of  the  powers  expressly 
granted,  and  can  be  extended  no  further  than 
such  necessity  requires.  We  fall  to  discover 
anv  authority,  either  express  or  implied,  to 
subordinate  the  public  easement  in  the  streets 
to  the  privileges  exercised  thereon  by  the 
Telegraph  Association,  under  the  general 
terms  of  the  Statute,  permitting  the  erection 
of  posts,  piers  and  abutments  necessary  for 
its  telephone  wires,  and  especially  when 
coupled  with  the  condition  that  tjfie  same 
shall  not  incommode  the  public  in  the  use  of 
the  highway.  The  demand  made  by  the 
Telegraph  Association  is,  not  that  the  Rail- 
way Company  shall  so  modify  its  existing 
electrical  apparatus  as  not  to  interfere  with 
the  telephone  service,  but  shall  forever 
abandon  the  use  of  an  essential  part  of  itfi 
electro- motive  system,  or  be  perpetually  en- 
joined. In  other  words,  the  Association 
claims  the  exclusive  use  of  the  grounded  cir- 
cuit, inasmuch  as  the  mechanism  of  the  tele- 
phone is  so  complex,  and  the  electric  cur- 
rents employed  so  delicate  and  sensitive,  that 
they  cannot  be  used  without  disturbance  from 
the  heavier  currents  employed  by  neighbor- 
ing electrical  enterprises  that  operate  with 
the  grounded  circuit.  We  find  no  founda- 
tion for  such  an  exclusive  franchise  or  right. 
When  the  Telegraph  Ajssociation  began  its 
operations  under  the  telephone  system,  neither 
the  statute  authorizing  ft  to  erect  and  main- 
tain poles,  wires  and  other  necessary  fixtures, 
nor  the  ordinance  under  which  it  obtained 
the  power  to  extend  its  lines  in  the  streets, 
gave  an  exclusive  right  either  to  use  the  earth 
for  a  return  circuit,  pr  a  complete  metallic 
circuit  formed  by  double  wires.  The  I-«gis- 
lature  did  not  grant  the  right  by  general  en- 
actment, nor  was  the  municipal  corporation 
empowered  by  the  Legislature  to  give  the 
Telegraph  Association  the  exclusive  right  to 
make  use  of  its  streets  so  as  to  create  a  mo- 
nopoly. In  State  v.  Cincinnati  Q.  L.  db  C. 
Co. ,  18  Ohio  St.  262,  it  was  held  that  a  munici- 
pal corporation  cannot,  without  clear  legisla- 
tive authority,  grant  an  exclusive  right  to 
the  use  of  the  sfieets  for  certain  purposes  to 
an  individual  or  corporation.  To  enable  it 
to  grant  such  an  exclusive  right  by  ordinance 
in  the  nature  of  a  contract,  the  power  must 
be  shown  to  have  been  expressly  granted,  or 
to  be  so  far  necessary  to  the  proper  execution 
12L.R.A. 


of  the  powers  which  are  expressly  granted, 
as  to  make  its  existence  free  from  doubt. 

In  the  year  1838,  Professor  Steinheil  made 
the  important  discovery  of  the  practicability 
of  using  the  earth  as  one  half,  or  the  return- 
ing section  of  an  electric  circuit.  Professor 
Morse  claimed  to  have  made  the  discovery 
about  the  same  time,  but  he  failed  to  obtain 
a  patent  therefor.  It  was  the  discovery  of 
an  elementary  principle  of  science,  of  a  truth 
in  physics,  of  a  law  in  the  operation  of  the 
forces' of  nature,  and  was  not  bounded  by  the 
trammels  of  the  Patent  Law.  For  forty  years, 
before  the  telephone  was  discovered,  tlie  use 
of  the  earth  as  a  conducting  medium  in  the 
formation  of  an  electric  circuit  had  been  the 
common  property  of  any  electric  enterprise. 
By  what  grant  or  title  then  did  it  become  the 
esp>ecial,  peculiar  and  exclusive  franchise  of 
the  Telegraph  Association?  As  it  did  not 
originate  in  legislative  or  municipal  grant, 
so,  such  exclusive  franchise  did  not  spring 
from  priority  in  its  exercise.  Where  a  right 
is  common  and  universal,  and  capable  of  be- 
ing exensised  by  all  at  the  same  time,  there 
Is  no  applicability  of  the  rule  that  he  who 
in  its  enjoyment  is  prior  in  point  of  time  is 

Srior  in  right.  He  who  is  first  in  the  field 
oes  not  there^^y  gain  a  monopoly  of  use. 
It  is  contended,  however,  that  the  defend- 
ant in  error,  by  virtue  of  its  grants,  acquired, 
before  the  Railway  Company  had  a  right  to 
use  electricity  as  a  motive  power,  a  vested 
interest  in  the  telephone  system  as  it  now 
operates  it,  with  a  grounded  circuit,  and  that 
not  even  the  Legislature  of  the  State  could 
take  away  from  it  or  injure  this  franchise, 
on  the  faith  of  which  it  has  expended  its 
capital  and  labor.  Special  privileges  or  im- 
munities are  under  the  control  of  the  Legis- 
lature. If  granted  they  may  be  altered,  re- 
voked or  repealed  by  the  General  Assembly. 
Const,  art.  1,  §  2.  And,  while  corporations 
with  valuable  franchises  may  be  formed 
under  general  laws,  all  such  laws  may,  from 
time  to  time,  be  altered  or  repealed.  Const, 
art.  18,  §  2.  In  view  of  these  constitutional 
provisions,  it  is  clearly  within  the  power  of 
the  Oeneral  Assembly  to  authorize  one  class 
of  corporations  to  use,  in  the  streets,  elec- 
tricity with  the  grounded  circuit  as  a  motive 
power,  and  another  class  to  employ  the  same 
or  a  similar  agency  for  the  transmission  of 
telegraphic  or  telephonic  messages.  And  if 
the  proper  exercise  of  the  rights  granted  to 
the  one  class  under  general  law  is  irreconcil- 
able and  plainly  interferes  with  a  prior  grant 
to  a  corporation  of  the  other  class,  it  may  be 
construed  as  the  intention  of  the  Legislature 
to  deny  an  exclusive  franchise,  if  not  to  re- 
peal the  antecedent  grant. 

In  view  of  the  special  benefit  derived  from 
the  grant  of  corporate  power,  it  is  evident 
that  the  primary  object  or  design  of  the  State 
in  granting  the  franchises  of  telegraph  and 
telephone  companies  is,  in  a  large  measure, 
to  subserve  the  public  benefit  and  conven- 
ience, and  not  the  mere  pecuniary  advantage 
of  the  owners  of  the  corporate  property.  The 
exercise  of  their  corporate  privileges  is  sub- 
ordinate to  the  accommodation  of  *^thoae  who 
travel  on  the  streets  or  highways — "  the  profit 
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the  proprietors  beine  a  mere  mode  of 
npensatioj  them  for  their  outlay  of  capi- 

in  providing  and  keeping  up  the  public 
ement."  Shaw,  Gh.  J.  in  (hm.  v.  Tern- 
,  14  Gray,  69,  77.  It  is  in  contemplation 
such  companies  being  thus  subservient  to 

promotion  of  the  public  convenience  and 
tfare,  that  the  Legislature  has  granted  to 
m  the  privilece,  among  others,  of  exercis- 
•  the  power  of  eminent  domain,  by  enter- 

upon  any  land  and  appropriating  so  much 
reof  as  may  be  deemed  necessary,  for  the 
jtion  and  maintenance  of  poles,  piers, 
tments,  wires  and  other  necessary  fixtures, 
laving  received  their  corporate  franchises 
n  the  State,  they  hold  them  in  implied 
it  for  the  benefit  of  the  community  at 
:e,  and  subject  to  the  constitutional  grant 
legislative  power  to  control  the  exercise 
hose  franchises,  in  the  future,  as  the  pub- 
food  may  require.  A  franchise,  if  grant- 
►y  the  State  with  a  reservation  of  a  right 
epeal,  must  be  regarded  as  a  mere  privi- 

while  it  is  suffered  to  continue,  and  the 
Iglature  may  take  it  away  at  any  time, 
the  grantees  must  rely  for  the  perpetuity 

integrity  of  the  franchise  granted  to 
1  solely  upon  the  faith  of  the  sovereign 
tor.  Pratt  v.  Brawii,  8  Wis.  603 ;  Cooley, 
It.  Lim.  6th  ed.  472.  But  in  the  absence 
ich  a  reservation,  its  force  and  effect  may 
:tained  through  the  constitutional  power 
id  in  the  General  Assembly  to  alter  or 
U,  from  time  to  time,  all  general  laws 
r  which  corporations  are  formed,  and  to 
,  revoke  or  repeal  all  special  privileges 
imunities  that  may  have  been  granted, 
illustration  of  what  we  have  said,  is  the 
Lake  Shore  A  M.  8.  E,  Co.  v.  Cincinnati 

Co., SO  Ohio  St.  604.     In  that  case,  the 

Shore  «&  Michigan  Southern  Railway 
)anv  instituted  proceeding  to  appro- 
3,  for  the  construction  of  its  railroad, 
ight  and  privilege  of  crossing  with  its 
and  way  the  track  and  way  of  the  Cin- 
ti,  Sandusky  &  Cleveland  Railroad 
»any.     It  was  the  decision  of  the  court, 

forth  in  the  syllabus,  that  every  rail- 
corporation  in  this  State  accepts  its 
»r  and  franchise,  and  owns  and  uses  its 
I,  subject  to  the  power  of  the  State  to 
rize  the  construction  of  other  railroads 

its  tracks  whenever  the  public  welfare 
require.  Neither  the  priority  of  one 
r  over  the  other,  nor  the  prior  location 
struct! on  of  a  railroad  thereunder,  af- 
his  right.  Under  the  Constitution  and 
»f  this  State,  the  right  of  one  railroad 
ation  to  cross  the  track  of  another  in 
acting^  and  operating  its  road  is  de- 
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rived  by  grant  of  the  franchise  so  to  do  from 
the  State,  and  not  by  purchase  or  appropria- 
tion from  the  road  first  located  and  con- 
structed. The  latter  has  no  vested  exclusive 
right  to  such  crossing  for  its  use,  against  the 
right  of  the  public  to  a  crossing.  The  court 
further  held  that  the  railway  company,  across 
whose  track  a  right  of  way  was  condemned, 
could  not  recover  for  an  injury  to  its  fran- 
chise as  a  railroad ;  and  that  detention  of 
trains,  loss  of  future  business,  or  additional 
expenses  incident  to  the  future  exercise  of 
its  corporate  powers,  could  not  be  taken  into 
the  account  in  estimating  consequential 
damages. 

It  is  contended,  however,  in  behalf  of  the 
defendant  in  error,  that  conceding  the  Rail- 
way Company  and  Telegraph  Association  to 
be  upon  an  equal  footing  on  the  streets  and 
highways  in  the  enioyment  of  their  respec- 
tive franchises,  the  Company  is  bound  to  con- 
form to  the  rule  sic  utere  tuo  tit  alienutn  non 
Utdas.  In  the  view  which  we  take  of  the  re- 
lation to  each  other  of  the  parties  to  the  ac- 
tion, we  deem  it  unnecessary  to  inquire 
whether  there  has  been  a  want  of  conform - 
iW,  and  to  what  extent,  if  any,  on  the  part 
of  the  Railway  Company,  to  the  require- 
ments of  the  legal  maxim.  Nor  do  we  think 
it  necessary  to  determine^how  far  an  incor- 
porated company,  making  a  lawful  and  care- 
ful use  of  its  own  property,  or  of  a  franchise 
granted  to  it  by  the  proper  municipal  author- 
ities, may  be  held  liable  for  damages  inci- 
dentally caused  to  another. 

From  the  undisputed  facts  in  the  case,  as 
disclosed  in  the  record  and  printed  arguments 
of  counsel,  it  is  evident,  as  we  have  already 
seen,  that  the  Railway  Company  acquired 
from  the  State,  and  from  the  City  of  Cincin- 
nati, authority  to  erect  and  maintain  poles 
and  wires  in  the  streets  or  highways,  and  to 
use  electricity  as  a  motive  power  for  its  cara. 
Clothed  with  such  authority,  we  have,  upon 
weighing  the  allegations  in  the  original  pe- 
tition, and  applying  to  them  the  well -settled 
principles  governing  the  legal  rights  of  the 
public  in  the  highways,  reached  the  conclu- 
sion that  the  facts  set  forth  in  the  petition 
are  not  sufficient  to  constitute  a  cause  of  ac- 
tion. We  are  of  the  opinion  that  there  has 
been  no  invasion  of  the  rights  of  the  Tele- 
graph Association  by  the  plaintiff  in  error, 
and  that  the  Telegraph  Association  is  not  en- 
titled to  the  relief  prayed  for  in  its  petition. 

The  jvdgment,  therefore,  of  the  Superior 
Court  at  General  and  Special  Term  must  be  re- 
versed, and  the  original  petition  dismissed. 

Judgment  accordingly. 
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CUMBERLAND  TELEPHONE  &  TELE- 
GRAPH CO. 

V, 

UNITED    ELECTRIC    RAILWAY   et  al. 

*  In  the  present  state  of  electrical 
■cienoe  a  telephone  company  cannot  maintain 
a  bin  for  an  Injunction  against  the  operation  of 
an  electric  railway  to  prevent  damages  incident- 
ally sustained  by  the  escape  of  electricity  from 
Its  rails. 

(Ifay  19, 1800.) 

SUIT  to  enjoin  defendants  from  using  elec- 
tricity for  the  propulsion  of  their  cars  un- 
der any  system  which  makes  use  of  the  earth 
for  its«  return  circuit.    Injunction  denied. 

Statement  by  Brown^  J,: 

This  was  a  bill  in  equity  to  enjoin  the  use  of 
electricity  by  the  street  railways  of  Na^ville 
under  any  system  which  makes  use  of  the 
earth  for  its  return  circuit.  The  complainant 
is  a  Kentucky  corporation  "  empowered  "  by 
its  charter  "to  construct  and  operate  lines  of 
telephone."  It  entered  the  State  of  Tennessee, 
claiming  a  right  under  §  1685  of  the  State 
Code,  which  provides  that  "any  person  or 
company  may  construct  a  telegraph  line  along 
the  public  highways  and  streets  of  this  State, 
or  across  the  rivers,  or  over  any  lands  belong- 
ing to  the  State,  free  of  charge,  and  over  the 
lands  of  private  individuals  as  hereinafter 
provided,  and  may  erect  the  necessary  fixtures 
therefor."  The  City  of  Nashville  gave  its  con- 
sent to  the  use  of  its  streets  by  an  ordinance 
passed  in  1870,  and  in  that  year  complainant 
established  a  telephone  plant,  which  it  has  con- 
tinued to  enlarge  and  improve  to  the  present 
time.  In  1^86  an  Act  was  passed  by  the  Leg- 
islature of  Tennessee  authorizing  both  foreign 
and  domestic  corporations  to  "construct,  op- 
erate and  maintain  such  telegraph,  telephone 
or  other  lines  necessary  for  the  speedy  trans- 
mission of  intelligence,  along  and  over  the  pub- 
lic highways  and  streets  of  the  cities  and 
towns  of  this  Slate:  .  .  .  provided,  that  the  or- 
dinary use  of  such  highways  and  streets. .  .  . 
be  not  thereby  obstructed,'^  etc.  In  1888  the 
city  passed  another  ordinance,  confirming  com- 
plainant's rights  to  the  streets  and  alleys,  as 
then  established,  and  granting  the  further 
right  to  extend  its  plant  as  public  needs  might 
require.  Under  these  provisions,  compluo- 
ant  built  and  operated  its  lines  of  telephone 
through  the  streets  of  Nashville,  now  having 
in  use  about  1,400  telephones,  and  1,800  miles 
of  wire. 

Defendants  are  ^"ve  street  railways,  all  now 
operated  by  electricity,  under  the  Sprague  and 
Thompson  Houston  systems,  and  using  a  sin- 
gle trolley  or  overhead  wire.  Three  of  these 
roads  were  originally  incorporated  by  special 
Act  authorizing  them  to  operate  street  rail- 

*Head  note  by  Bbown,  J. 


ways  by  horse-power.  By  an  Act  approved 
March  21,  1887,  amending  the  General  Incor- 
poration Laws,  all  street  railways  thereafter 
organized  under  the  general  laws  of  the  State 
were  authorized  to  propel  their  cars  b^  elec- 
tricity. Two  of  these  railways  were  organized 
under  the  General  Incorporation  Laws.  Bv 
another  Act,  approved  February  28.  1SB9,  all 
street  railway  companies  which  before  that 
time  had  operated  cara  by  animal  power  were 
empowered  to  operate  the  same  by  electricity, 
provided  the  city  gave  its  assent.  Acting  un- 
der this  supposed  authority,  one  of  the  defend- 
ants, the  McGavock  &  Mt.  Vernon  Company, 
proceeded  to  equip  a  portion  of  its  road. with 
electricity. 

Thereupon,  and  on  April  17,  1889,  complain- 
ant filed 'its  bill  in  the  chancery  court  to  en  join 
it.    Before  the  cause  was  heard,  the  parties 
entered  into  an  agreement  by  which  the  Tele- 
phone Company  agreed  to  dismiss  its  bill,  to 
elevate  all  its  wires  which  might  interfere  with 
the  operation  of  the  road,  to  use  all  means  to 
prevent  its  wires  from  coming  in  contact  with 
the  trolley  wires  of  the  road,  and  not  to  inter- 
fere further  with  the  operation  of  the  road,  the 
Railroad  Company  agt^ing,  upon  its  part,  to 
construct  at  its  own  expense  a  return  metallic 
circuit,  for  the  use  of  tne  Telephone  Company 
whenever  it  is  ascertained  that  its  service  is  be^ 
ing  injured  by  electricity  generated  by  the 
Railway  Company,  and  to  use  all  necessary 
precautions  to  prevent  the   telephone  wires 
from  coming  in  contact  with  its  own  wires. 
In  January,   1890.  a  similar  agreement  was 
made  between  the  Telephone  Company  and 
the  City  Electric  Railway,  with  a  proviso  that 
if,  upon  a  fair  trial,  the  return  wire  should  not 
protect  the  Telephone  Company  from  substan- 
tial injury,   the  parties  should  be  remitted. 
without  prejudice,  to  their  legal  rights  and 
remedies  as  they  existed  before  the  agreement 
was  made.    The  bill  charged  that  the  metallic 
current  had  not  eiven  the  relief  anticipated, 
and   that  complainant  was  not  estopped  b] 
this  agreement     The  gravamen  of  the  bi 
was  that  the  electricity,  which  is  supposed  to 
return  to   the   dynamos   by    means   of    the 
iron  rails,   scatters   through   the  earth,  and 
is   thereby    conducted    to   the  wires  of   the 
Telephone  Company  through  various  agen- 
cies, known  as  "conduction"  or  leakage,  and 
this  current,  being  stronger,  overcomes  the 
weaker  current  of  the  telephone,  producing 
loud,  buzzing  noises,  and  wholly  preventing, 
or  greatly  interferiug  with,  telephonic  com- 
munication.   Besides,  the  electricity  thus  con- 
ducted acts  upon  the  bells  of  subscnbera  when 
there  is  no  call  from  the  central  office,  causing 
them  to  rin^,  and  also  causing  a  great  number^ 
the  annunciators  at  the  exchange  to  fall  at  one 
time,  so  that  the  operators  cannot  tell  who.  if 
anyone,  has  called.    That  if  the  currents  used 
by  the  cars  were  constant  and    uniform  it 
would  not  interfere 'with  the  telephone.      It 
further  averred  that  the  service  was  interfered 
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NOTB.— See  preoedinff  ease  and  note.    For  appli-  i 
cations  of  the  maxim  sic  vtere  tuo  ut  alienum  rum  I 
Usdaa^  see  note  to  Moellerlnff  v.  Evans  (Ind.)  6  L.  R. 
A.  449.  I 
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That  which  exists  by  legislative  sanotlon  oannot 
be  held  to  be  a  nuisance.  See  note  to  l^han  ▼.  Port 
Jervls  Gas-Llsrht  Go.  (N.  Y J  9  L.  B.  A.  7U;  Aldworth 
V.  Lynn  (MaoB.)  10  L.  R.  A.  na 
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-with  by  induction,  where  a  varying  current  of 
cleclricity,  conveyed  on  a  conductin/ET  wire, 
will  produce  in  a  parallel  wire  other  cur- 
rents of  electricity.  The  varving  current  upon 
the  trolley  line  induces  a  like  current  in  the 
parallel  telephone  wires  on  the  same  street, 
and  also,  as  in  the  case  of  conduction,  produces 
the  noises  and  sounds,  and  rings  the  bells  of 
subscribers,  and  throws  down  the  annunciat- 
ors. The  bill  also  charged  that  the  single  trol- 
ley was  dangerous  to  life  and  property.  If,  by 
winds  and  storms,  a  telephone  wire  should 
break,  and  f^l  across  the  trolley,  it  might  be 
fatal  to  a  man  or  beast  to  touch  it.  and  danger- 
ous to  the  lives  of  those  in  the  telephone  ex- 
changes, sometimes  causing  fire  in  the  houses 
of  suoscribers.  The  bill  concluded  that  all 
these  troubles  and  dangers  would  be  avoided  if 
defendant  would  use  an  entire  metaUic  circuit, 
or  double  trolley,  properly  constructed,  and 
that  the  same  result  would  follow  if  complain- 
ant would  use  a  complete  metallic  circuit  for 
€very  one  of  its  subscribers,  but  the  latter 
would  nearly  double  the  cost  of  the  plant, 
and  grave  dimculties  would  be  encountered  at 
the  central  office,  which  it  was  not  certain 
could  be  successfully  overcome.  On  the  con- 
trary, the  single  trolley  could  be  converted  in- 
to a  double  trolley  at  a  comparatively  small 
expense.  That,  in  consequence  of  these  inter- 
f  erences,subscribers  make  constant  complaints, 
many  threaten  to,  and  some  actually  do,  refuse 
to  pay  for  their  telephones. 

The  answer  did  not  make  an  essentially  dif- 
ferent case,  but  averred  that  in  February, 
1880,  all  the  defendants  were  sold  to  the  Unit- 
ed Electric  Railway;  that  each  company  had 
sold  its  mules,  and  changed  its  stabling  to  an 
electric-car  plant;  that  the  entire  system  fur- 
nishes transportation  to  15,000  persons  per  day. 
It  denied  that  the  metallic  return  wire  has 
failed  to  protect  the  telephone,  and  averred 
that  little  or  no  trouble  was  experienced  on 
the  route  so  protected.  It  further  alleged 
that,  of  the  four  methods  of  equipping  electric 
railways,  viz.:  storage  batteries,  the  conduit 
system,  double  trolley  overhead  and  single 
trolley  overhead,  all  have  substantially  proved 
to  be  failures,  except  the  last.  It  denied  that 
the  complainant  was  entitled  to  a  monopoly  of 
the  earth  for  its  ret  urn  circuit,  and  insisted 
that  it  should  make  use  either  of  a  complete 
metallic  circuit,  or  of  a  device  known  as  the 
■**  McCluer  Device  "  for  its  return  circuit. 

Mr,  Thomas  H«  Malone^  for  complain- 
ant: 

When  the  terms  of  complainant's  charter 
were  accepted  by  the  Company,  and  its  lines 
•constructed  on  toe  faith  of  the  grant,  the  Legis- 
lature itself  could  not  deprive  the  Company  of 
the  easement  granted.  But  if  tbe  relations  be- 
tween the  State  and  the  accepting  company  are 
not  those  of  contractors,  ana  the  Act  must  be 
construed  as  a  mere  license,  revocable  at  will, 
certainly  the  State,  and  all  claiming  under  the 
State  by  subsequent  grant,  are  bound  by  the 
terms  of  the  Act  until  the  license  shall  have 
'been  revoked,  expressly  or  by  necessary  im- 
plication. 

Troy  V.  Troy  <Sb  Z.  R.  Co,  49  N.  Y.  657. 

The  right  of  defendants  to  use  electricity  as 
a  motor  depends  upon  the  State's  grant,  as,  in- 
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deed,  does  their  right  to  use  the   streets  at 
all. 

Dillon,  Mun.  Corp.  p.  568;  Redfield  Rep.  to 
Mass.  Legis.,  citea  in  Dillon,  Mun.  Corp. 
note  to  p.  568 ;  Memphis  City  Pass.  R.  Co.  v. 
Memphis,  4  Coldw.  406,  77  U.  8.  10  Wall.  88, 
19  L.  ed.  844. 

It  is  manifest,  therefore,  that  their  right  is  of 
no  higher  dignity  than  complainant's.  Each  is 
derived  from  the  same  source — the  State  of 
Tennessee. 

Inasmuch  as  no  special  power  is  given  to  de- 
fendants to  condemn  property  necessary  for 
their  purposes,  if  the  enjoyment  of  their  fran- 
chise must  necessarily  deprive  complainant  of 
the  enjoyment  of  its  franchise,  or  seriously  in- 
terfere with  its  enjoyment,  the  maxim,  "qui 
prior  est  in  tempore  potior  est  injure"  must  ap- 
ply. 

Lewis,  Em.  Dom.  p.  306. 

Grants  by  the  Legislature,  which  may  in- 
juriously anect  others,  should  be  strictly  con- 
strued 

State  V.  Gainer,  8  Humph.  89,  40;  Gas-Light 
db  C.  Go,  V.  Vestry  of  St.  Mary  Abbotts,  L.  R. 
15  Q.  B.  Div.  1;  Taylor,  Priv.  Corp.  2d  ed.  p. 
122,  citing  Pennsylvania  R.  Go's  App.  93  Pa. 
150;  Packer  v.  Sunbury  cfc  E.  R.  Go.  19  Pa. 
211 ;  Northv)estem  Fertilizing  Go.  v.  Hyde 
Park,  97  U.  8.  659-666,  24  L,  ed.  1036-1088; 
Lewis,  Em.  Dom.  p.  276. 

Where  a  grant  of  a  franchise  is  made,  or  a 
duty  is  imposed  by  the  Legislature,  and  no 
manner  of  enjoyment  or  execution  is  specified, 
the  franchise  must  be  exercised  and  the  duty 
performed,  if  possible,  without  injury  toothers, 
and  without  creating  a  private  or  public  nuis- 
ance. 

Geddis  v.  Proprietors  of  Bann  Reservoir,  L. 
R.  8  App.;Cas.  430;  Atty-Oen.  v.  Gas-Light  Go. 
L.  R.  3  App.  Cas.  430,  23  Eng.  Rep.  (Moak) 
536. 

While  the  fact  that  complainant's  riffht  is 
prior  in  point  of  time  confers  no  exclusive 
privilege,  yet  it  does  impose  certain  duties  up- 
on those  subsequently  acquiring  rights  which 
may  conflict  with  complainant's. 

Bell  Teleph.  Go.  v.  Belleville  Electric  Light 
Go.  (Canada  Case,  Q.  B.  Div.);  Nebraska  Tel^h. 
Go.  V.  Neto  York  Gas  <Sk  Electric  Light  Go.  27 
Neb.  284. 

An  act  strictly  within  the  scope  of  the 
powers  granted  cannot  be  a  public  nuisance. 
But  it  may  nevertheless  be  a  private  nuisance, 
''and  the  legislative  grant  is  no  protection 
against  a  private  action  resulting  therefrom.'' 

Wood,  Nuisance,  p.  757;  Baltimore  d  P.  R. 
Co,  V.  Fifth  Baptist  Church,  108  U.  S.  317,  27 
L.  ed.  789  ;  Northwestern  Fertilizing  Go.  v. 
Hyde  Park  and  Atty-Gen.  v.  Gas-Light  <jb  C. 
Go.  supra. 

Defendants  are  guilty  of  creating  and  main- 
taining a  nuisance,  with  respect  to  complain- 
ant's franchise. 

Wood,  Nuisance,  Isted.  p.  119. 

Defendants,  by  a  physical  agency,  invade 
our  property  and  interfere  with  its  use.  The 
fact  that  this  agency  is  subtle  and  its  nature 
imperfectly  understood,  seems  immaterial. 

Barriek  v.  Schifferdecker,  48  Hun,  355; 
Rheinhardt  v.  Mentasti,  L.  R.  42  Ch.  Div,  685. 

Mr.  John  J.  Vertrees  also  for  complain- 
ant. 
35 
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Mr,  James  C*  Bradford*  for  defendants: 

Assuming  that  each  party  has  a  valid  grant, 
and  that  each,  independently  of  the  other,  has 
the  light  to  occupy  the  streets,  what  are  their 
relative  rights?  Electric  railroads  are  within 
the  purposes  of  the  original  dedication  of  the 
streets.  As  an  electric  road  it  is  as  much  a 
street  railroad  as  before.  The  motive  power  is 
immaterial. 

Pta^  V.  Kerr,  27  N.  Y.  188;  WilliaTM  v. 
New  York  Oent.  R.  Co,  6  N.  Y.  108;  Pelton  v. 
E(ut  Oleveland  Railroad  Co.  Ohio  Common 
Pleas  Court,  opinion  of  Stone,  J. 

Complainant  has  no  exclusive  right  to  use 
tbe  earth.  Public  grants  are  to  be  strictly  con- 
strued, and  in  favor  of  the  public;  and  noth- 
ing passes  unless  it  is  obvious  that  the  intent 
was  that  it  should  pass. 

Perrine  v.  Chesapeake  db  D.  Canal  Co,  50  U. 
8.  9  How.  172,  18  L.  ed.  92;  Stourbridge  Vanal 
Co.  V.  Wheeley,  2  Bam.  &  Ad.  792. 

The  corporation  takes  nothing  that  is  not 
clearly  given  by  the  grant. 

Delatoare  db  R.  Canal  Co.  v.  Ra/ritan  &  D. 
Bay  R.  Go,  16  N.  J.  Eq.  822;  Omaha  Horse  R, 
Co.  V.  Omaha  Cable  T,  Co.  80  Fed.  Rep.  824. 

What  is  not  exclusively  granted  is  expressly 
withheld. 

Leawnworth  L,  dk  0,  R.  Co,  v.  United  States, 
92U.  S.  740,  28L.  ed.  637. 

Where  two  legislative  grants  conflict,  the 
elder  in  point  of  Ume  and  use  does  not  exclude 
the  younger  from  the  enjoyment  of  its  privi- 


Atty-Oen,  v.  New  York  iSb  L,  B,  R  Co,  %i  N. 
J.  Eq.  49;  Heerman  v.  Beef  Slough  Hfg,  B,  L, 
B,  &  TranM,  Co.  8  Biss.  884.  See  Hinchman  v. 
Paterson  Morse  R,  Co,  17  N.  J.  Eq.  77;  Ebgen- 
eamp  v.  Paterson  Horse  R,  Co.  Id.  84. 

The  complainant  cannot  be  the  jud^  of  the 
extent  of  its  use  of  the  earth;  and  if  it  have  at 
hand  the  means  wherewith  it  may  prevent  in- 
jury to  itself,  and  allow  defendant  the  reason- 
able use  of  its  franchise,  its  obligations  to  the 
public  and  its  duty  to  the  defendant  require 
their  adoption. 

Roeky  Mountain  Bell  Teleph,  Co.  v.  Salt  Lake 
City  R,  Co,  8d  Jud.  Dist.  of  Utah ;  Jacobs  v. 
Allard,  42  Vt.  308;  Snow  v.  Parsons,  28  Vt. 
459;  Waffle  v.  New  York  Cent.  R.  Co,  63  N.  Y. 
11;  MeCormiek  v.  Horan,  81  N.  Y.  86.  « 

Brown*  /.,  delivered  the  following  opinion: 
We  do  not  care,  in  this  case,  to  discuss  the 
constitutionality  of  the  Act  of  1885,  or  the 
present  obligation  or  effect  of  the  contract  en- 
tered into  between  the  complainant  and  two 
of  the  defendant  railway  companies,  under 
which  the  latter  agreed  to  furnish  proper  re- 
turn wires  to  the  Telephone  Company  in  order 
to  obviate  the  difficulties  experienced  by  the 
escape  of  electricity  from  their  rails.  We  pre- 
fer to  assume  that  both  these  parties  are  law- 
fully exercising  their  franchises,  and  to  con- 
sider their  respective  rights  and  obligations 
unembarrassed  by  any  previous  contracts  or 
understandings.  We  see  no  reason  to  doubt 
the  position  assumed  by  the  complainant,  that 
a  telephone  company  is  a  telegraph  company, 
and  that,  under  its  right  to  construct  and  ope- 
rate telegraphs,  it  was  empowered  to  establish 
a  telephone  service.  Atty-Qen,  v.  x Edison 
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Teleph.  O?.  L.  R  6  Q.  B.  Div.  244;  Wisconsin 
Teleph.  Co,  v.  OsMcosh,  62  Wis.  82. 

Complainant,  in  operating  its  instruments, 
connects  each  telephone  with  the  ground  bv 
what  is  termed  a  "ground  wire,  through 
which  the  return  current  of  electricity  is  car- 
ried to  the  earth,  and  perhaps  through  the 
earth,  acting  as  a  conductor,  back  to  the  tele- 
pboiie  exchange.  Such  return,  in  some  form 
or  other,  is  necessary  to  the  production  of  a 
current  of  electricity  in  every  case.  Defend- 
ants, upon  the  other  hand,  use  a  single  over- 
head wire  or  trolley,  suspended  over  the  mid- 
dle of  the  track,  along  which  the  electric  cur- 
rent passes,  descending  by  the  trolley  rod  or 
mast  through  the  cars  to  the  motors  under- 
neath,  and  thence  to  the  rails,  which  are  con- 
nected together  at  their  ends,  and  which  operate 
to  convey  the  return  current  back  to  the  dyna- 
mos at  the  power-house.  The  evidence,  how- 
ever, establishes  the  fact  that  the  current  does 
not  all  return  by  the  rails.  Much  of  it  escapes, 
becomes  scattered  through  the  earth,  ascends 
through  the  ground  wires  to  the  telephones, 
and  seriously  impairs  their  operation,  by  caus- 
ing a  humming  or  buzzing  noise,  which 
drowns  tbe  voice  of  the  speaker,  and  often 
causes  the  annunciators  In  the  exchange  to 
fall,  and  the  bells  to  give  false  calls,  so  that  it 
is  impossible  for  the  operators  to  tell  which, 
if  any,  of  its  subscribers  have  called,  and,  in 
short,  throws  the  whole  system  into  confusion. 

That  these  evils  exist,  to  the  serious  detri- 
ment of  the  telephone  service,  is  not  denied; 
but  it  also  appears  from  the  evidence  upon 
both  sides  that  they  are  not  absolutely  insur- 
mountable. Indeed,  there  are  but  few  serious 
questions  of  fact  in  this  case,  and  these  turn 
upon  the  relative  practicability  and  expense  of 
the  several  methods  of  overcoming  this  difiB- 
culty.  In  solving  these  questions,  we  are  com- 
pelled to  bear  in  mind  the  fact  that  the  science 
of  electricity  is  still  in  its  experimental  stage; 
that  a  device  which  to-day  may  be  the  best, 
cheapest  and  most  practicable,  may,  in  another 
year,  be  supersede  by  something  incompar- 
ably better  fitted  for  the  purpose.  It  is  quite 
possible,  too,  that  the  legal  obligations  oi  the 
parties  may  change  with  the  progress  of  in- 
vention, and  the  duty  of  surmounting  the  dif- 
ficulty be  thrown  upon  one  party  or  the  other, 
as  a  cheaper  or  more  effectual  remedy  is  dis- 
covered. For  example,  if  it  were  shown  that 
by  the  use  of  a  certain  device  the  defendanb 
could  control  their  return  current  in  such  a 
way  as  not  to  interfere  with  the  use  of  com- 
plainant's instruments,  the  law  might  treat 
their  failure  to  adopt  such  measures  as  negli- 
gence in  the  use  of  their  franchise,  and  enjoin 
them,  or  hold  them  liable  for  all  damages  sus- 
tained by  the  complainant.  If,  upon  the  other 
hand,  the  difficulty  can  be  better  controlled  by 
a  device  applicable  to  telephones,  it  might  be 
incumbent  upon  the  complainant  to  adopt  lt« 
leaving  the  courts  to  settle  the  further  ques- 
tion, whether  the  expense  of  so  doing  is  re- 
coverable of  the  defendants.  We  are  thus 
compelled  to  consider  this  case  with  reference 
to  the  present  state  of  the  art,  and  with  the 
possibility  that  in  another  year  drcumstanoes 
may  so  change  as  to  reverse  completely  tbe 
legal  obligations  of  the  parties.    Indeed,* since 
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jtbe  litigation  between  the  telephone  companies 
and  the  electric  railway  companies  originally 
began,  considerable  progress  has  been  made 
towards  a  solution  of  the  problem.  Let  us 
consider  the  respective  methods  now  suggested  : 

1.  The  double  trolley.  There  seems  to  be 
no  doubt  that  if  defendants  adopt  a  second 
trolley  wire,  the  return  current  might  be  car- 
ried back  to  the  dynamos  without  coming  in 
contact  with  the  earth  at  all,  and  the  difficulty 
be  completely  overcome.  Upon  the  other 
hand,  we  are  satisfied  from  the  affidavits  that 
this  would  not  only  entail  a  large  expense  upon 
the  defendants,  but  that  it  disfigures  the  streets 
with  a  complicated  net-work  of  wires,  and, 
wherever  there  are  curves,  turn-outs  or 
switches,  renders  the  road  very  difficult  of 
operation.  There  are  two  of  these  double- 
trolley  roads  in  operation  in  Cincinnati;  and 
they  are  used  to  a  limited  extent  in  other  cities. 
But  the  fact  that  nine  tenths  of  the  electric 
railways  in  this  country  are  equipped  with  a 
single  trolley,  and  that,  in  most  or  the  cities 
where  the  double  trolley  was  formerly  used, 
including  Montgomery,  Pittsburgh,  Denver, 
Albany  and  Appleton,  they  have  been  aban- 
doned, are  strong  ar^ments  against  their  prac- 
ticability. Indeed,  it  is  only  where  the  roads 
make  use  of  a  double  track  that  (the  double 
trolley  can  be  made  a  success.  Add  to  this 
that,  in  the  numerous  cases  between  the  tele- 
phone companies  and  the  electric  railways 
which  have  arisen  in  other  States,  the  courts 
have  uniformly  held  the  double  trolley  to  be 
a  failure  as  applied  to  single  tracks,  and  it 
would  seem  that  the  question  could  no  longer  be 
considered  an  open  one. 

2.  There  seems  to  be  no  doubt  that  the  evil 
may  also  be  remedied  by  a  return  wire  attached 
to  each  telephone,  by  which  the  current  is  car- 
ried directly  back  to  the  exchange,  instead  of 
being  dumped  into  the  eartb.  This,  however, 
is  open  to  the  same  objection  as  the  double 
trolley.  It  is  not  only  very  expensive,  doub- 
ling the  cost  of  the  electric  plant,  but  would 
double  the  number  of  wires  carried  through 
our  streets,  already  far  too  numerous  for  com- 
fort, beauty  or  safety.  In  addition  to  this,  it 
involves  a  large  outlay  and  increased  compli- 
cation and  expense  for  the  central  office,  there 
being  not  only  two  line  wire  terminals  to  pro- 
vide for  every  subscriber,  but  four  terminals 
to  handle  for  every  connection,  instead  of  two, 
as  with  the  single  wire  and  earth  systems. 
Upon  the  whole,  we  deem  this  to  be  imprac- 
ticable. 

8.  A  third  device,  known  as  the  "McCluer 
System,"  remains  to  be  considered.  This  con- 
templates the  employment  of  a  single  return 
wire  upon  each  route  distiu*bed  by  the  railway 
service,  to  which  each  telephone  upon  that 
route  is  connected,  and  which  operates  to  com- 
plete the  metallic  circuit.  If  we  are  to  believe 
the  affidavits  of  those  who  are  familiar  with 
this  device,  it  affords  a  perfect  remedy  for  all 
disturbances  produced  by  leakage  or  conduc 
tion,  though  there  are  also  slight  disturbances 
produced  by  induction  from  parallel  wires,  from 
which  no  complete  relief  has  been  discovered 
by  any  kind  or  metallic  circuit,  unless  supple- 
mented by  the  use  of  non-inducting  cables, 
and  the  transposition  of  wires.  This  evil,  how- 
ever, is  remediable  by  increasing  the  distance 
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betwee^  the  parallel  wires,  and  does  not  seem 
to  be  regarded  as  a  serious  matter.  It  is  true, 
defendants  have  produced  affidavits  whidi 
tend  to  throw  some  doubt  upon  the  utility  of 
the  McOluer  device,  but  this  doubt  seems  to 
have  arisen  more  from  the  reluctance  of  the 
telephone  companies  to  adopt  it  than  from  any 

Sroven  insufficiency.  We  think  we  are  justi- 
ed  in  assuming  that  the  adoption  of  this  de- 
vice by  the  complainant  would  obviate  the  dis- 
turbances now  produced  by  leakage. 

The  case,  then,  practically  resolves  itself 
into  the  question,  At  whose  expense  shall  this 
change  be  made?  As  the  testimony  tends  to 
show  that  the  introduction  of  the  McCluer  de- 
vice into  the  telephone  service  of  Kashvllle 
would  not  cost  to  exceed  $10  to  each  telephone, 
the  question  is  not  vital  to  the  existence  of 
either  of  these  companies.  At  the  same  time, 
as  it  is  one  that  confronts  the  telephone  and  elec- 
tric railways  in  every  city  of  the  country 
where  both  are  used,  it  becomes  of  fi;reat  im- 
portance. Are  the  telephone  companies  which 
have  the  prior  rights  to  use  the  streets^  bound 
to  conform  their  business  to  the  demands  of 
these  new-comers,  though  by  so  doing  they 
put  themselves  to  large  expense?  Or  are  the 
railway  companies  bound,  as  a  condition  of  oc- 
cupying the  same  territory,  to  see  to  it  that,  in 
operating  their  roads,  no  incidental  damage  is 
done  to  their  neighbors? 

If  the  existence  of  one  was  absolutely  incom* 
patible  with  the  continued  operation  of  the 
other,  it  might  be  incumbent  upon  us  to  make  a 
choice  between  these  two  great  benefactions, 
both  of  which  will  rank  among  the  necessities 
of  modem  urban  life.  But,  as  we  are  bound  to 
assume  that  they  can  be  persuaded  to  live  to- 
p:ether  in  harmony,  the  case  virtually  resolves 
Itself  into  a  question  of  liability  for  certain 
damages  sustained  by  the  complainant.  In 
this  view  it  is  open  to  serious  doubt  whether  it 
is  entitled  to  invoke  the  aid  of  a  court  of  equity 
at  all.  Conceding  that  the  case  made  by  the 
bill  is  one  of  equitable  jurisdiction,  still  the 
granting  or  withholding  of  an  injunction  is 
largely  a  matter  of  discretion,  and  if,  upon  all 
the  pleadings  and  the  testimony,  the  court  can 
see  that  it  involves  a  mere  question  of  dollars 
and  cents,  it  may  well  hesitate  to  stop  the  ope- 
ration of  these  roads  by  resorting  to  the  harsh 
remedy  of  an  injunction,  especially  in  view  of 
the  fact  that  defendants  are  amply  able  to  make 
reparation .  We  do  not  d esire.  however,  to  disr 
poise  of  the  case  upon  this  ground. 

It  would  be  perfectly  competent  for  us  to 
stay  the  issue  of  an  in  jimction,  as  has  already 
been  done  in  one  or  two  cases,  until  a  reason- 
able time  bad  elapsed  for  the  ascertainment  and 
payment  of  these  damages;  and,  as  both  par- 
ties have  addressed  their  arguments  to  the  ques- 
tion of  liability,  we  are  disposed  to  give  them 
the  benefit  of  our  views. 

We  are  referred  in  this  connection  to  a  large 
number  of  decisions  of  courts  of  the  highest 
respectability,  upon  the  very  questions  involved 
in  this  case.  If  these  decisions  had  been  har- 
monious, we  should  not  have  hesitated  to  defer 
to  them;  but,  as  these  courts  have  reached  dif- 
ferent results,  we  do  not  feel  like  indicating  a 
preference  for  one  or  the  other.  While  all  are 
persuasive  none  are  controlling;  and  we  have 
deemed  it  more  satisfactory  to  treat  this  as  an 
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original  question,  and  inquire  how  far  it  may 
be  answered  by  the  application  of  well  settled 
principles. 

We  are  asked  to  determine  how  far  a  person 
making  a  lawful  and  careful  use  of  his  own 
property,  or  of  a  franchise  granted  to  him  by 
the  proper  municipal  authorities,  is  liable  for 
damages  incidentally  caused  to  another;  in 
other  words,  whether  the  right  of  the  other  to 
an  injunction  does  not  depend  upon  something 
more  than  the  simple  fact  that  he  has  sufiPered 
injury,  though  his  right  to  an  undisturbed  use 
oi  his  own  may  antedate  that  of  another.  It  is 
true  that  in  one  case,  namely,  Rheinhardt  v. 
Mentasti,  L,  R.  42  Ch.  Div.  685,  it  is  said  that 
the  principle  governing  the  jurisdiction  of  the 
court  in  cases  of  nuisance  does  not  depend  up- 
on the  question  whether  the  defendant  is  using 
his  own  reasonably  or  otherwise,  but  upon  the 
question.  Does  he  injure  his  neighbors?  This 
case  lays  down  a  broader  doctrine  of  liability 
than  any  to  which  our  attention  has  been  called, 
but  it  IS  sufficient  to  say  in  reply  to  it  that 
nothing  which  is  authorized  by  competeut  au- 
thority can  be  treated  as  a  nuisance  per  m. 
Northern  Tranep.  Co.  y.  Chicago,  99  U.  8.  636, 
25  L.  ed.  886;  Hinchman  v.  Patereon  Horae  R. 
Ch,  47  N.  J.  Eq.  77;  Eaeton  v.  New  York  <fc  L, 
B.  R,  Co.  24  N.  J.  £q.  58;  Grand  Rapids  dt  1. 
R.  Co.  v.  Heiad,  88  Mich.  62;  Davie  y.  Mayor, 
14  N.  Y.  506. 

We  take  it  to  be  well  settled,  so  far  as  per- 
sons operating  under  legislative  grants  are  con- 
cerned, that  something  more  tnan  mere  in- 
cidental damage  to  another  must  be  proved — 
something,  in  fact,  in  the  nature  of  an  abuse  of 
the  franchise— to  entitle  the  party  injured  to 
an  injunction.  It  is  perfectly  obvious  that 
there  are  a  large  number  of  instances  in  which 
a  person  may  suffer  damages  without  recourse 
to  the  offender.  Thus,  the  smoke  that  fills  our 
lungs  and  soils  our  garments;  the  dust  that 
enters  our  dwellings  and  stores,  and  damages 
our  furniture;  the  noxious  odors  that  assail  our 
nostrils;  the  impure  water  we  are  sometimes 
compelled  to  drink, — are  the  necessary  penal- 
ties we  pay  for  living  in  cities;  but  in  ordinary 
cases  there  is  no  legal  remedy  for  the  evil.  In 
the  somewhat  flowery  language  of  Lord  Justice 
James,  in  ikilvin  v.  North  Braneepeth  Goal  Co., 
L.  R.  9  Ch.  705:  **If  some  picturesque  haven 
opens  its  arms  to  invite  the  commerce  of  the 
world,  it  is  not  for  this  court  to  forbid  the  em- 
brace, although  the  fruit  of  it  should  be  the 
sights  and  sounds  and  smells  of  a  common  sea- 
port and  ship- building  town,  which  would 
drive  the  Dryads  and  their  masters  from  their 
ancient  solitudes." 

I  may  expend  a  fortune  in  building  a  hand- 
some house  thirty  or  forty  feet  from  mv  front 
fence.  My  neighbors  upon  either  side  may 
build  theirs  upon  the  line  of  the  street,  and 
completely  ruin  its  market  value.  In  the  ab- 
sence of  a  prescriptive  right  on  my  part,  they 
may  wall  up  my  windows,  and  completely  ex- 
clude the  light,  or  undermine  the  foundation 
of  my  outer  wall  so  that  it  crack  or  tumble 
down.  But,  if  it  be  necessary  to  the  beneficial 
enjoyment  of  their  own  property,  I  have  no 
remedy.    Panton  v.  Holland,  17  Johns.  92. 

There  are  undoubtedly  a  large  number  of 
cases  where  persons  have  been  held  liable  for 
an  infringement  upon  the  maxim,  etc  utere  tuo 
12  L.  R  A. 


ut  alienum  non  Uedae;  but,  upon  examination, 
they  will  usually  be  found  to  turn  upon  ques- 
tions of  negligence  or  nuis^ce. 

1.  There  Ib  no  doubt  that  every  person  is 
bound  to  the  exercise  of  reasonable  care  in  the 
use  of  his  own  property;  and,  for  any  default 
in  that  particular,  he  will  be  liable  to  the  per- 
son injured  in  an  action  for  negligence.  Thus, 
in  Vavifhan  v.  Menlove,  8  Bing.  1^.  C.  468,  de- 
fendant was  held  liable  for  negligence  in  build- 
ing a  hay-rick  so  near  the  extremity  of  his  own 
land  that,  in  consequence  of  its  spontaneous 
ignition,  his  neighbor's  bouse  was  burned;  al- 
though, in  Higgine  v.  Deioey,  107  Ma^.  494, 
this  principle  was  limited  to  cases  where  the 
burning  was  negligent,  or  might  reasonably 
have  been  expected  to  have  injured  the  prop- 
erty of  a  neighbor.  This  was  the  real  groimd 
upon  which  a  recovery  was  permitted  in  the 
leading  case  of  Rylands  v.  FUteher,  L.  R.  8  H. 
L.  880,  though  the  case  is  often  cited  for  the 
broader  proposition,  that  the  person  who,  for 
his  own  purpose,  brings  on  hi»  lands  and  col- 
lects and  keeps  everything  there  likely  to  do 
mischief  if  it  escapes  must  keep  it  at  bis  peril. 
This  case  has  not  been  accepted  either  in  £ng 
land  or  in  this  country  without  some  qualifica- 
tions. The  same  rule  applies  if  a  man  permit 
a  wall  which  had  been  negligently  constructed 
to  fall  upon  his  neighbor's  house  (Oorham  v. 
Groee,  125  Mass.  282),  or  a  chimney  to  whidi 
a  gas-light  company  bad  fastened  a  telegraph 
wire.  Orav  v.  Boston  Gas- Light  Co.  114  Mass. 
149. 

The  principle  of  these  cases  was  also  applied 
in  Tarry  v.  Ashton,  L.  R.  1  Q.  B.  Div.  814, 
where  it  was  held  to  be  the  duty  of  a  person 
hanging  a  lamp  over  the  highway  to  keep  it  in 
good  repair.  This  case  proceeds,  perhaps,  as 
far  as  any  in  holding  the  defendant  respoDsible: 

To  the  same  principle  is  also  referable  the 
case  of  Gas  Light  A  Coke  Co.  v.  VtsAry  of  SL 
Mary  AbbotU,  L.  R.  16  Q.  B.  Div.  1,  whereby 
the  defendants  were  held  liable  for  using  steam- 
rollers, in  repairing  a  highway,  so  heavy  that 
they  injured  the  gas  pipes  of  the  plaintiff.  The 
statement  of  the  case  shows  that  the  pipes  were 
laid  from  twenty  to  twenty-four  inches  beneath 
the  surface  of  the  streets,  and  that  this  was  a 
sufi^cient  depth  to  prevent  their  being  Injured 
by  the  ordinary  travel  of  the  streets,  and  also 
by  the  ordinary  mode  of  repair,  if  steam  rolleis 
of  preat  weight  had  not  been  used.  The  de- 
cision was  put  by  the  court  upon  the  express 
ground  that  heavier  rollers  were  used  than  were 
necessary;  and  it  was  said  that,  if  *'the  defend- 
ants were  expressly  authorized  by  statute  to 
use  steam-rollers  of  such  a  weight  as  necessaii- 
ly  to  injure  the  plaintiffs'  pipes,  the  plaiotilEi 
would  have  no  ground  of  complaint  The  case 
would  then  be  one  of  damnum  absque  if^furia^ 
The  same  consequence  would  follow  if  the  de- 
fendants were  expressly  authorized  by  staiote 
to  repair  in  some  way  which  neceMariij  re- 
quired the  use  of  heavy  steam  rollers,  or  other 
machinery  which  could  not  be  worked  witbont 
injuring  the  plaintiffs'  pipes." 

2.  Similar  to  these  are  the  cases  in  whidi 
persons  have  been  held  liable  for  keeping  upon 
their  land  anything  which  operates  as  a  nui- 
sance to  their  neighbors  generally,  or  to  aar 
particular  individiml.  Upon  this  principle,  if 
a  person  allows  a  privy  to  getout  of  repair  and 
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Water  percolates  into  his  neighbor's  cellar 
nant  v.  Oolding,  1  Salk.  21 ;  Ball  y.  Nye, 
yim,  m\BaUard  ▼.  T<miinson,  L.  R.  29 
Div.  116 ;  Cooley,  Torts,  568) :  or  main- 
B  a  mill-dam  in  an  unsafe  condition  {Mayor 
laiUy,  %  Denio,  488  ;  Gray  v.  Harris,  107 
IS.  49^) ;  or  permits  injurious  accumulations 
DOW  or  ice  upon  his  root  {Shipley  v.  Fifty 
watet,  106  Mass.  194) ;  or  permits  loud  and 
eceasary  noises  {Brill  v.  Flagler,  28  Wend. 
;  Tanner  v.  Albion,  5  Hill,  121);  or  carries 
i  trade  ofleDsive  to  the  neighborhood  by 
OQ  of  dust,  smoke,  foul  odors,  or  jar  of 
hinery,  or  otherwise  (Cooley,  Torts,  600, 
,— he  is  liable  for  the  consequences.  In 
lis  class  of  cases,  the  question  whether  the 
^iog  on  of  an  offensive  business  is  a  nui- 
e  or  not  depends  very  largely  upon  the 
aoter  of  the  neighborhood,  the  time  it  has 
carried  on  without  objection  and  the 
'  use  of  the  buildings  in  the  vicinity,  as  a 
\  may  be  adjudged  a  nuisance  in  one  place 
not  m  another.^  Gilbert  v.  Showerman,  28 
.  446 ;  Bobinaon  y.  Baugh,  81  Mich.  290. 
leading  case  in  the  federal  courts  is  that  of 
more  A  P,  B.  Go,  y  Fijth  Baptist  Church, 
J.  S.  817,  27  L.  ed.  739.  In  that  case  it 
held  that  legislative  authority  to  a  rail- 
company  to  brinR  its  tracks  within  the 
( of  the  City  of  Washington,  and  to  con- 
;  shops  and  engine-houses  there,  did  not 
r  upon  it  authority  to  erect  noisy  work- 
in  the  immediate  vicinity  of  a  church 
)  services  had  been  held  several  times 
^  the  week  for  a  number  of  years  before 
ection  of  the  shops.  But,  in  delivering 
pinion  in  that  case,  Mr.  Justice  Field 
a  distinction  between  nuisances  of  that 
ptioQ,  and  a  railway  through  the  streets 
rized  by  Congress,  which,  when  used 
-easonable  care,  produces  only  that  inci- 
inconvenience  which  unavoidably  fol- 
he  additional  occupation  of  the  streets  by 
s,  with  the  noises  and  disturbances  nec- 
y  attending  their  use,  and  affords  no 
1  of  complaint.  *•  Whatever  consequen- 
inoyance  may  necessarily  follow  from 
Doing  of  the  cars  on  the  road  with  rea- 
B  care  is  damnum  absque  ir^juria." 
here  are  also  a  few  cases  which  indi- 
at,  even  if  a  man  be  guilty  of  no  negli- 
but  is  engaged  in  doing  something  dan- 
in  its  n  a  lure,  he  is  liable  for  the  imme- 
ind  direct  consequences  of  his  acts. 
1  Hay  y.  Gohoes  Cb.,  2  N.  Y.  159,  the  de- 
t,  a  corporalion  engaged  in  digging  a 
was  held  liable  for  blasting  rooks  in 
way  that  the  fragments  were  thrown 
and  injured  plaintiff's  dwelling,  upon 
d  joining.  It  was  held  that  it  was  lia- 
lough  no  negligence  or  want  of  skill 
lleged  or  proved.  The  doctrine  laid 
n  this  case,  however,  was  carefully 
in  the  subsequent  case  of  Losee  v.  Bu- 
51  N.  Y.  476,  in  which  the  owner  of 
boiler  was  held  not  to  be  liable  for 
3  occasioned  by  its  explosion,  in  the 
of  proof  of  fault  or  negligence  on  his 
id  it  was  said  that  the  defendant  was 
t>]e  in  the  Gohoes  Case  upon  the  ground 
acts  in  casting  the  rocks  upon  the  plain- 
smiaes  ^were  direct  and  immediate.  In 
3  line  is  the  case  of  Cahill  v.  JB!astman, 


18  Minn.  824  (Gil.  292),  in  which  the  defend- 
ants were  held  liable  for  the  consequences  of 
an  ordinary  spring  freshet,  without  proof  of 
negligence  or  unskillfulness  on  their  part  in 
the  construction  and  maintenance  of  a  tunnel 
throuffh  which  water  flowed  and  damaged  the 
plaintiff's  mill.  Defendants'  liability  was  put 
upon  the  ground  that  the  damages  the  plaintiff 
sustained  were  the  direct  and  immediate  result 
of  defendants'  operations  on  their  own  land. 
"The  plaintiffs  had  aright  to  hold  their  prop- 
erty free  of  such  a  result  of  the  defendants'  use 
of  their  land."  The  authorities  are  carefully 
collated,  and  the  opinion  is  a  very  instructive 
one.  Tliese  cases  would  be  apposite,  if  the  de- 
fendants had  found  it  necessary,  in  the  con- 
struction of  their  line,  to  cut  the  wires  of  the 
Telephone  Company,  remove  its  posts  or  com- 
mit any  other  direct  depredation  upon  its 
property. 

4.  Subject  to  these  exceptions  we  under- 
stand the  law  to  be  well  settled  that  no  person 
is  liable  for  damages  incidentally  occasioned 
to  another  by  the  necessary  and  beneficial  use 
of  his  own  property,  or  of  a  franchise  granted 
to  him  by  the  State.  The  principle  is  thus 
slated  by  «/«(^c  Wood  worth,  m  Pan  ton  v.  Hol- 
land, 17  Johns.  92-99:  "On  reviewing  the 
cases,  I  am  of  opinion  that  no  man  is  answer- 
able in  damages  for  the  reasonable  exercise  of 
a  right,  when  it  is  accompanied  by  a  cautious 
regard  for  the  rights  of  others,  when  there  is 
no  just  ground  for  the  charee  of  negligence  or 
unskillfulness,  and  when  the  act  is  not  done 
maliciously." 

Illustrations  of  this  principle  are  plentifully 
scattered  through  the  reports.  It  extends  not 
merely  to  the  digging  up  of  ground  for  a  new 
buildiug,  whereby  the  walls  of  the  next  house 
are  injured  {Panton  v.  Holland,  17  Johns.  92- 
99  ;  Thurston  v.  Hancock,  12  Mass.  220),  but 
to  the  burning  of  fallow  land,  whereby  fire  is 
communicated  to  adjoining  lands  {Clark  v. 
Foot,  8  Johns.  421),  to  the  erection  of  a  mill- 
dam,  whereby  water  is  in  part  diverted  from  a 
lower  mill  {Plait  v.  Johnson,  15  Johns.  218), 
to  the  building  of  a  basin  or  hridge,  whereby 
access  to  plaintiff's  dock  is  obstructed  {Lan- 
sing  V.  Smith,  8  Cow.  148,  4  Wend.  9 ;  Gil- 
man  v.  Philadelphia,  70  U.  S.  8  Wall.  718, 
18  L.  ed.  96),  and  even  to  the  pollution  of  a 
stream  by  the  discharge  of  tan-bark  from  an  up- 
per mill,  which  was  suffered  to  float  down  upon 
the  mill  of  the  plaintiff,  where  it  was  shown 
to  have  been  the  uniform  custom  of  the  coun- 
try to  permit  it.     Snoxo  v.  Parsons,  28  Vt.  459. 

A  distinction  is  drawn  between  cases  where 
the  pollution  of  a  stream  is  indispensable  to  its 
beneflcial  use,  and  cases  where  the  pollution 
is  such  as  to  make  it  absolutely  useless  to  man- 
ufacturers lower  down  the  river.  Of  the  lat- 
ter class  is  Merrifield  v.  Lombard,  18  Allen,  16, 
where  the  defendant  threw  vitriol  and  other 
noxious  substances  into  the  stream  a  short  dis- 
tance above  plaintiff's  factory,  by  means  of 
which  the  water  was  corrupted  so  that  it  cor- 
roded plaintiff's  engine  and  boiler  and  rendered 
them  unfit  for  use.  In  such  cases  the  court 
will  weigh  the  circumstances  and  necessities 
of  the  case,  and  the  manner  in  which  the 
stream  has  heretofore  been  used.  Cooley, 
Torts,  587. 

In  the  case  of  Pennsylvania  Coal  Co.  v.  Ban- 
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derson,  118  Pa.  126,  4  Cent.  Rep.  475,  it  was 
held  that  one  operating  a  coal  mine  in  the  ordi- 
nary and  usual  manner  may  drain  or  pump 
water  upon  his  own  lands,  which  percolates 
into  the  stream  which  forms  the  natural  drain- 
age of  the  basin  in  which  the  mine  was  situ- 
ated, although  the  quantity  of  water  mav 
thereby  be  increased,  and  its  quality  be  so  af- 
fected as  to  render  it  totally  unfit  for  domes- 
tic purposes  by  the  lower  riparian  owners.  It 
was  intimated  that  the  use  and  enjoyment  of  a 
stream  of  pure  water  for  domestic  purposes 
must,  from  the  necessity  of  the  case,  give  way 
to  the  interests  of  the  communities,  in  order  to 
permit  the  development  of  the  natural  re- 
sources of  the  country,  and  to  make  ]x>ssible 
the  prosecution  of  the  lawful  business  of  min- 
ing coal.  It  is  said,  in  the  opinion  of  the 
court,  to  be  "a  general  proposition,  that  every 
man  has  the  rignt  to  the  natural  use  and  en- 
ioyment  of  his  own  property ;  and  if,  whilst 
lawfully  in  such  use  and  enjoyment,  without 
negligence  or  malice  on  his  part,  an  unavoida- 
ble loss  occurs  to  his  neighbor,  it  is  damnum 
absque  it^uria  ;  for  the  nghtful  use  of  one's 
own  land  may  cause  damage  to  another,  with- 
out any  legal  wrong." 

The  same  principle  is  applicable  to  the  case 
of  a  public  officer,  who,  if  authorized  by  law 
to  excavate  earth  in  grading  a  street,  or  con- 
structing a  tunnel,  wiU  not  be  responsible  in 
the  absence  of  negligence  for  damage  to  abut- 
ting property  owners.  8fnith  v.  Washington 
Corp,  61  U.  8.  20  How.  186,  15  L.  ed.  858; 
Northern  Transp.  Co.  v.  CJiica^o,  99  U.  8.  635, 
25  L.  ed.  886;  CaUender  v.  Mar»h,  1  Pick.  418; 
Raddiff  v.  Mayor,  4  N.  Y.  195.  In  this  last 
case,  it  is  said  that  an  act  done  under  lawful 
authority,  if  done  in  a  proper  manner,  can 
never  subject  the  party  to  an  action,  whatever 
consequences  may  follow.  The  case  of  Mc- 
Gombs  V.  Akron,  15  Ohio.  474,  in  which  it  was 
held  that  a  corporation  was  liable  for  injuries 
to  plaintiff's  property  in  cutting  down  and 
grading  a  street,  is  opposed  to  the  great 
weight  of  authority,  and  in  a  number  of  cases 
has  been  denied  to  be  law.  See  also  Chapman 
V.  Albanp  A  S.  R.  Co.  10  Barb.  860.  In  West 
Cumberland  I.  <fe  8.  Co.  v.  Kenyon,  L.  R.  6 
Ch.  Div.  778,  it  is  said,  with  regard  to  the 
storage  of  water  upon  defendant's  land,  that  it 
was  necessary  for  the  plaintiff  to  show,  not 
only  that  he  had  sustained  damage,  but  that 
the  defendant  had  caused  it  by  going  beyond 
what  was  necessary  in  order  to  enable  him  to 
have  the  natural  use  of  his  own  land.  In  Atty- 
Gen.Y.  Colney  H.  L,  Asylum,  L.  R.  4  Ch.  App. 
146,  defendant  was  held  liable  for  polluting  a 
stream  by  its  sewage,  upon  the  ground  that  the 
evil  might  have  been  remedied  by  depositing 
the  sewage  elsewhere.  Other  mstances  of 
serious  damage,  suffered  without  the  possibil- 
ity of  recourse,  may  occur  whenever  a  rival 
bridge  is  authorized  to  be  built  across  a  stream, 
as  was  done  in  Charles  Riter  Bridge  v.  Warren 
Bridge,  36  U.  8.  11  Pet.  420,  9  L.  ed.  778. 

The  building  of  a  new  railroad  may  destroy 
the  value  of  a  turnpike,  of  a  line  of  coaches,  of 
taverns,  public  houses,  and  even  of  small 
towns  lying  along  its  line.  Illustrations  are 
found  in  Boulton  v.  Crowther,  2  Bam.  &  C. 
708,  and  Nichols  v.  MarOand,  L.  R.  10  Exch. 
256. 


In  Rockwood  v.  Wilson,  11  Cusb.  226,  it  is 
said  that  "nothing  can  be  better  settled  than 
that,  if  one  do  a  lawful  act  upon  his  own  prem- 
ises, he  cannot  be  held  responsible,  for  injurious 
consequences  that  may  result  from  it,  unless  it 
was  so  done  as  to  constitute  actionable  negU- 

fence."  What  shall  be  considered  indirect^  as 
istinguished  from  direct,  injuries,  is  clearly 
stated  in  Pennsylvania  R.  Co.  v.  Marehant,  119 
Pa.  541.  12  Cent.  Rep.  261,  in  which  a  con- 
struction was  given  to  a  constitutional  provis- 
ion of  Pennsylvania  securing  just  compensa- 
tion by  corporations  for  property  "injured  or 
destroyed,'  as  well  as  *  'taken. "  It  was  held  to 
be  confined  to  such  injuries  to  one's  property 
as  are  actual,  positive  and  visible, — thenatunu 
and  necessary  results  of  the  original  construc- 
tion or  enlargement  of  its  works  by  a  corpora- 
tion, and  of  such  certain  character  that  com- 
pensation therefor  may  be  ascertained  at  the 
time  the  works  are  being  constructed  or  en- 
larged, and  paid  or  secured  in  advance,  as  dis- 
tinguished from  indirect  injuries  to  the  plain- 
tiff, which  were  the  result  merely  of  a  subse- 
quent operation  of  its  railroad  in  lawful  manner, 
without  negligence,  unskillf  ulness  or  malice. 

The  substance  of  all  the  cases  we  have  met 
with  in  our  examination  of  this  question — and 
we  have  cited  but  a  small  fraction  of  them — is 
that,  where  a  person  is  making  lawful  use  of 
his  own  property,  or  of  a  public  franchise,  in 
such  a  manner  as  to  occasion  injury  to  an- 
other, the  question  of  his  liability  will  depend 
upon  the  fact  whether  he  has  made  use  of  the 
means  which,  in  the  progress  of  science  and 
improvement,  have  been  shown  by  experience 
to  be  the  best;  but  he  is  not  bound  to  experi- 
ment with  recent  inventions,  not  generally 
known,  or  to  adopt  expensive  devices,  when 
it  lies  in  the  power  of  the  person  injured  to 
make  use  himself  of  an  effective  and  inexpen- 
sive method  of  prevention.  Boyt  v.  Jejfers,  30 
Mich.  181.  If  in  the  case  under  consideration 
it  were  shown  that  the  double  trolley  would 
obviate  the  injury  to  complainant  witLout  ex- 
posing defendants  or  the  public  to  any  great 
inconvenience  or  a  large  expense,  we  think  it 
would  be  their  duty  to  make  use  of  it,  and 
should  have  no  doubt  of  our  power  to  aid  the 
complainant  by  an  injunction;  but,  as  the 
proof  shows  that  a  more  effectual  and  less  ob- 
jectionable and  expensive  remedy  is  open  to 
the  complainant,  we  think  the  obligation  is 
upon  the  Telephone  Company  to  adopt  it,  and 
that  defendants  are  not  bound  to  indemnify  it; 
in  other  words  that  the  damage  incidentally 
done  to  the  complainant  is  not  such  as  is  justly 
chargeable  to  the  defendants.  Unless  we  are 
to  hold  that  the  Telephone  Company  has  a 
monopoly  of  the  use  of  the  earth,  and  of  all 
the  earth  within  the  City  of  Nashville,  for  its 
feeble  current,  not  only  as  against  the  defend- 
ants, but  as  against  all  forms  of  electrical 
energy  which,  in  the  progress  of  science  and 
invention,  may  hereafter  require  its  use,  we  do 
not  see  how  this  bill  can  be  maintained.  We 
place  our  denial  of  an  injunction  upon  the 
grounds: 

1.  That  the  defendants  are  making  lawful 
use  of  the  franchise  conferred  upon  th«n  by 
the  8tate,  in  a  manner  contemplated  by  the 
Statute,  and  that  such  Act  cannot  be  ocoiaid- 
ered  as  a  nuisance  in  itself. 
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2.  That,  in  the  exercise  of  such  franchise, 
no  negligence  has  been  shown,  and  no  wanton, 
or  unnecessary  disregard  of  the  rights  of  the 
complainant. 

3.  That  the  damages  occasioned  to  the  com- 
plainant are  not  the  direct  consequence  of  the 
construction  of  the  defendants'  roads,  but  aie 
incidental  damages  resulting  from  their  opera- 
tion, and  are  not  recoverable. 


The  cases  involving  this  principle  are  almost 
innumerable;  and  in  our  examination  of  them 
we  are  satisfied  the  great  weight  of  authority 
bears  in  the  direction  we  have  indicated. 

As  a  result,  tJie  motion  for  an  injunction 
must  he  denied. 


CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


C.  Wilbur  PIELDS 

Sidney  V.  OSBORNE  et  al        ' 
(....Conn ) 

1.  A  politieal  party  the  name  of  which 
can  be  placed  on  ballots  under  the  Elec- 
tion Law  Js  formed  where  a  Republican  caucus 
votes  to  adjourn  Jor  the  organization  of  a  citi- 
zens' caucus  and  thereupon  some  Democrats 
unite  with  the  Republicans  present  and  nominate 
a  citizens*  ticket,  which  is  voted  at  a  town  meet- 
ing, although  no  committees  are  appointed  or 
any  steps  taken  to  effect  a  i>ermanent  organiza- 
tion. 

2.  Courts  cannot  inqnire  into  the  mo- 
tives  which  underlie  the  formation  of  a  political 
party  in  determining  whether  or  not  it  has  such 
an  existence  as  to  be  entitled  to  issue  separate 
election  ballots  bearing  Its  name. 

8.  The  fiust  that  the  real  object  of  a 
caucus  failed  of  accomplishment  is  not  suffi- 
cient to  show  that  no  political  party  was  formed 
which  would  be  entitled  to  issue  election  ballots 
bearing  its  name. 

4.  Ballots  cast  at  a  town  meeting, 
which  Include  the  name  of  a  candidate 
for  iudge  of  probate*  who  can  be  legally 
elected  only  at  a  state  election,  or  which  have  the 
words  *'and  ex  officio  Registrar  of  Births,  Mar- 
riages and  Deaths,"  added  to  the  name  of  the  of- 
fice of  town  clerk,  are  Unvalid  under  Pub.  Acts 
1880,  chap.  247,  which  provides  that  ballots  shall 
contain  in  addition  to  the  official  indorsement, 
only  the  ''names  of  the  candidates,  the  office 
voted  for  and  the  name  of  the  political  party." 

5.  The  use  of  the  word  ''for**  before  the 
name  of  each  offlce  named  In  a  baUot  does 
not  necessarily  Invalidate  the  ballot  under  Pub. 
Acts  1889,  chap.  247,  prohibiting  any  words  there- 
on except  the  official  indorsement,  the  names  of 
candidates,  the  office  voted  for  and  the  name  of 
the  political  party. 

(June  1, 1891.) 

EESERVATION  by  the  Superior  Court  for 
New  Haven  County  for  the  opinion  of  the 
Supreme  Court  of  Errors  of  an  action  brought 
by  petitioner  to  have  himself  declared  elected 
to  the  offlce  of  Selectman  of  the  Town  of 
Bran  ford.    Diemissed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Harrison  Sb  Zacher,  for  plaintiff: 
If  there  is  anything  upon  the  ballot  that  is 

NOTB.— For  decisions  as  to  the  proper  form  of 
Iballots  under  the  recent  Election  Laws,  see  note  to 
Talcott  V.  Philbriok  (CJonn.)  10  L.  B.  A.  160. 
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prohibited,  it  must  be  in  the  nature  of  a  mark 
or  a  device,  and  when  this  mark  or  device  is 
found,  it  will  condemn  the  ballot  upon  which 
it  Is  found. 

Steele  v.  Calhoun,  61  Miss.  556. 

Where  the  sheriff  is  ex  offleio  collector  a  bal- 
lot having  printed  thereon  ''Sheriff  and  Col- 
lector'' is  not  in  violation  of  the  law  requiring 
that  the  ballot  shall  contain  no  printing  except 
the  names  of  the  candidates  and  the  designa- 
tion of  the  offices. 

State  V.   Watson,  9  Mo.  App.  592. 

The  general  decisions  of  the  highest  courts 
in  those  States  that  have  adopted  technical 
Ballot  Acts  do  not  sustain  the  claim  that  the 
use  of  the  word  **for"  under  such  circum- 
stances as  those  in  this  case  would  render  the 
ballot  invalid. 

Druliner  v.  State,  29  Ind.  808;  Napier  v. 
Mayluw,  35  Ind.  275;  Wyman  v.  Lemon,  51 
Cal.  278;  Stanley  v.  Manly,  85  Ind.  275;  Lowe 
V.  Wheeler,  2  Ellsworth,  61;  Millholland  v. 
Bryant,  39  Ind.  868;  Newton  v.  Newell,  26 
Minn.  529;  People  v.  Cicott,  16  Mich.  283; 
Peoples.  Matteson,  17  111.  167;  Cooley,  Const. 
Lim.  761,  763;  Coffey  v.  Edmonds,  58  Cal.  521; 
Applegate  v.  Eagan,  74  Mo.  258;  State  v.  Wat- 
son, 9  Mo.  App.  593. 

The  State  of  Mississippi  seems  to  be  the  only 
State  which  has  construed  its  Election  Laws 
so  strictly  as  to  bar  out  ballots  of  this  charac- 
ter.   . 

OgleO^  V.  Sigman,  58  Miss.  502;  Perkins  v. 
Carraway,  59  Miss.  222. 

The  violations  of  law  in  the  matter  of  the 
citizen's  ballots  are  plain  and  distinct,  especial- 
ly in  the  use  of  the  words  "For  Judge  of  Pro- 
bate, Henry  H.  Steadman."  That  violation  of 
the  law  is  so  plain  and  distinct  that  it  comes 
within  the  ruling  made  by  this  court  in  the 
case  of  Talcott  v.  Philbrick,  10  L.  R.  A.  150, 
59  Conn.  472. 

Mr,  W.  L.  Bennett  for  appellees. 

Seymour,  J.,  delivered  the  opinion  of  the 
court: 

This  petition  was  brought  under  section  58 
of  the  General  Statutes.  The  petitioner  al- 
leges that  he  was  a  candidate  for  selectman  at 
the  annual  meeting  of  the  Town  of  Branford, 
held  on  the  first  Monday  of  October,  1890; 
that  he  verily  believes  he  received  a  sufficient 
number  of  votes  to  elect  him;  that  he  was  not 
declared  elected,  but,  on  the  contrary,  the  re- 
spondents were  declared  elected  selectmen  for 
the  then  ensuing  year.  The  facts  upon  which 
his  claim  is  based,  so  far  as  they  are  important 
to  the  decision  of  the  case,  are  m  said  petition 
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stated  as  follows:  That  more  than  100  ballots 
were  counted  lor  the  respondents  which  were  il- 
legal and  void,  and  ought  not  to  have  been 
counted,  '  'because  they  had  upon  them  other 
words,  and  contained  other  words  than  the 
names  of  the  candidates,  the  ofSce  voted  for,  the 
name  of  the  party  issuing  the  ballot,  and  the 
official  indorsement;  and  such  words  were  not 
alterations  or  changes  of  the  ballot,  within  the 

E revisions  of  section  12,  chapter  247, of  the  Pub- 
c  Acts  of  1889.  Said  one  hundred  and  more 
ballots  were  cast  in  violation  of  the  provisions 
of  said  Act,  and  did  not  conform  to  its  require- 
ments, because  they  did  not  contain  the  word 
'Republican'  or  the  ^ords  'Republican  Party,* 
but  did  contain  at  the  top  of  the  ballots  tbe 
words  'Citizens'  Ticket.'  Said  one  hundred 
and  more  ballots  also  contained  at  the  bottom 
of  said  ballots  the  following  illegal  words: 
'For  Judge  of  Probate,  Henry  H.  Steadman.* 
Thereupon  the  petitioner  prays  that  he  may  be 
granted  a  certificate  entitling  him  to  hold  and 
exercise  the  duties  and  powers  of  a  selectman 
in  said  town."  The  case  was  heard' and  re- 
served for  the  advice  of  this  court. 

In  respect  to  the  first  claim,  the  circum- 
stances attending  the  origin  and  history  of  the 
"  Citizens'  "  ticket  are  detailed  in  the  finding. 
We  extract  such  as  are  to  the  purpose.  Pur- 
suant to  public  notice  a  Republican  caucus 
was  held  October  4,  for  the  purpose  of  nomi- 
nating candidates  for  the  town  offices  to  be  filled 
at  the  town  meeting  aforesaid.  Immediately 
after  the  caucus  was  organized  a  plan  for  mak- 
ing up  a  Citizens'  ticket,  from  candidates  of 
all  political  parties,  was  advocated.  After  dis- 
cussion it  was  voted  that  the  Republican  cau- 
cus adjourn,  and  that  a  Citizens'  caucus  be 
organized.  Thereupon  some  ten  or  fifteen 
Democrats,  who  were  present,  but  had  not 
participated  in  the  proceedings,  came  forward, 
and  acted  with  the  about  iQfty  Republicans 
who  were  present,  in  nominating  the  Citizens' 
ticket.  The  candidates  nominated  were  Re- 
publicans, except  those  for  town  clerk,  treas- 
urer, and  one  grand  juror,  who  were  Demo- 
crats. A  general  collection  was  taken  to  de- 
fray the  expense  of  printing  the  ticket.  No 
committees  were  appointed  at  said  caucus  to 
carry  out  its  purposes,  nor  were  any  steps  taken 
to  effect  a  permanent  organization  of  a  Citi- 
zens' party,  or  to  provide  for  its  further  exist- 
ence. The  chairman  of  the  Republican  town 
committee  procured  the  printing  of  said  Citi- 
zens' tickets,  and  caused  them  to  be  placed  in 
the  booths  on  election  day.  The  Republican 
party  issued  no  tickets,  and  no  ballots  were 
used  at  the  election  except  those  headed 
"Democratic"  and  those  headed  "Citizens' 
Ticket."  Previous  to  the  caucus  in  question 
there  had  been  no  call  issued  for  a  Citizens' 
caucus,  nor  any  organized  political  party  in 
the  Town  of  Branfonl  known  as  the  "Citizens' 
Party^"  but  there  had  been  some  talk  among  a 
few  Republicans  and  Democrats  about  the 
possibility  of  having  a  Citizens'  caucus,  and  of 
turning  the  Republican  caucus,  that  had  been 
called,  into  a  Citizens'  caucus.  Occasionally, 
in  previous  years,  town  officers  have  been 
elected  in  said  town  on  tickets  denominated 
"  Citizens'  Ticket." 

We  are  abundantly  satisfied  from  the  facts 
stated  in  the  finding  that  for  the  time  being, 
13L.  R,A, 


and  for  the  purposes  of  the  election  under  con- 
sideration, and  within  the  meaning  of  tbe  law 
requiring  the  baUots  to  contain  the  name  of  the 
party  issuing  them,  there  was  a  Citizens'  party 
in  Branf  ord .  The  element  of  time  is  not  essen- 
tial to  the  formation  of  a  legal  party.  It 
may  spring  into  existence  from  the  exigen- 
cies of  a  particular  election,  and  with  no  inten- 
tion of  continuing  after  the  exigency  has  passed. 
To  hold  the  contrary  would  be  to  strike  a  blow 
at  that  independence  in  political  action  upon 
which  the  good  government  of  a  locality  may 
depend.  IS  or  can  the  number  of  voters  that 
must  unite  in  order  to  form  a  legal  party  be 
prescribed  by  law  without  violating  one  of  the 
fundamental  theories  of  popular  government. 
If  it  is  shown,  as  it  is  in  this  case,  that  an  inde> 
pendent  political  party  was  formed,  that  it 
assumed  a  distinctive  name,  and  that  tbe  bal- 
lots which  it  issued  sought  the  suffrages  of  tbe 
people  under  no  false  title,  but  bore  the  name 
of  the  political  party  issuing  them,  it  is  enough, 
so  far  as  the  point  now  being  considered  is 
concerned.  To  hold  otherwise  would  be  to 
abridge  rights  which  are  not  onh'  generally 
held  to  be  sacred,  but  which  it  is  of  the  utmost 
importance  to  preserve.  The  petitioner  lays 
some  stress  upon  the  finding  that  the  real 
object  and  intent  of  holding  the  Citizens'  cau- 
cus was  to  nominate  a  ticket  to  defeat  a  certain 
candidate  for  selectman  who  had  already  been 
nominated  at  the  Democratic  caucus,  by  nom- 
inating another  Democrat  who  had  been  an 
unsuccessful  candidate  for  the  same  office  in 
such  Democratic  caucus.  That  may  or  may 
not  have  been  a  laudable  object.  We  have  no 
data  from  which  to  judge.  But  no  one  will 
seriously  contend  that  courts  can  inquire  into 
the  motives  which  underlie  tbe  formation  of 
political  parties.  Nor  is  the  further  sugseation 
.sound,— that  because  the  real  object  of  the  cau- 
cus failed  of  accomplishment,  and  the  hoped- 
for  candidate  for  selectman  was  not  nominated,, 
therefore  no  Citizens'  party  was  formed.  Not- 
withstanding such  failure,  a  Citizens'  ticket 
was  nominated  and  a  Citizens'  ballot  iaaued 
and  voted. 

The  second  reason  stated  in  the  petition  for 
granting  the  certificate  is  because  said  100  and 
more  (Citizens')  ballots  also  contained,  at  tbe 
bottom  of  said  ballots,  the  following  illegal 
words:  "For  Judge  of  Probate,  Henry  H. 
Steadman."  It  appears  that  tbe  Citizens'  cau- 
cus, in  addition  to  the  town  officers  that  could 
be  voted  for  at  the  annual  town  meeting,  also 
nominated  Henry  H.  Steadman  for  the  office 
of  judge  of  probate,  who,  by  statute,  could 
only  be  voted  for  for  said  office  at  the  election 
held  for  state  officem,  etc.,  on  tbe  Tuesday 
following  the  first  Monday  of  November  there- 
after, and  that  each  of  the  "  Citizens'  Tickets  "* 
had  upon  it  the  words  "  For  Judge  of  Probate, 
Henry  H.  Steadman."  It  also  appears  that  tbe 
Democratic  ballots  issued  and  cast  at  said 
election  contained,  after  the  words  "For  Town 
Clerk,"  the  words  "  and  ex  officio  Registrar  of 
Births,  Marriages  and  Deaths." 

The  Act  concerning  elections,  passed  in  18d9, 
for  the  purpose  of  securing  uniformity  in  tbe 
ballots  used  at  electors'  meetings,  and  all  regu- 
lar town  and  city  elections,  made  certain  ex- 
press provisions  as  to  the  contents,  amoog 
other  things,  of  such  ballots.    The  first  aectioa 
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requires  that,  "  in  addition  to  the  official  indorse- 
ment,  the  ballots  shall  contain  only  the  names 
of  the  candidates,  the  office  voted  for,  and  the 
name  of  ^ the  political  party  issuing  the  same." 
The  ninth  section  provides  that,  if  any  ballot 
"  shall  contain  any  mark  or  device,  so  that  the 
same  may  be  identified  in  such  manner  as  to 
indicate  who  might  have  cast  the  same,  it 
shall  not  be  counted,"  etc.  All  ballots  cast  in 
violation  of  the  provisions  of  the  Act,  or  \vhich 
do  not  conform  to  the  requirements  thereof,  as 
contained  in  the  sections  preceding  the  twelfth, 
said  section  declares,  ''shall  be  void  and  not 
counted,"  with  a  provisp  which  does  not  affect 
this  case.  Now  there  can  be  no  question  but 
that  the  Legislature  intended  to  say  tbat  a 
ballot  which  failed  to  accord  with  certain  spe- 
cifically enumerated  requirements  should  be 
void,  irrespective  of  all  considerations  as  to  the 
intent  or  effect  of  such  failure.  It  considered 
uniformity  an  important  means  of  preventing 
fraud,  and  there  were  certain  matters  in  which 
uniformity  could  be  expressly  provided  for. 
But  ballots  which  satisfied  the  express  standard 
of  uniformity  might  yet  be  made  to  lack  entire 
uniformity,  and  so  be  identified  by  various 
devices  which  the  Legislature  could  neither 
provide  against  nor  foresee;  so  section  9  was 
added.  As  it  stands,  therefore,  there  are  cer- 
tain particulars  so  clearly  stated  in  the  Act  that 
it  can  be  seen  at  a  glance  whether  a  given 
ballot  conforms  to  them.  As  to  them  there  is 
no  room  for  construction.  It  is  not  within  the 
province  of  the  court  to  say  what  the  conse- 
quence of  the  failure  to  conform  shall  be;  the 
Act  itself  fixes  it.  Though,  ordinarily,  there 
can  be  little  difficulty  in  deciding  whether  a 
ballot  conforms  to  the  requirements  of  the  first 
section  of  the  Act,  yet  not  everything  can  be 
settled  by  mere  inspection.  For  instance,  it  is 
a  question  of  fact  to  be  proved  whether  the 
party  whose  name  the  ballot  contains  in  fact 
issued  it.  The  meaning  and  intent  of  the 
words  **  the  office  voted  for,"  used  in  describ- 
ing the  contents  of  the  ballot,  may  be  open  to 
construction,  and  the  question  whether  that 
provision  has  been  violated  may  depend  upon 
circumstances.  But  whether  the  ballots  in 
question  which  in  fact  contained  the  words 
**  For  Judge  of  Probate,  Henry  H.  Steadman," 
in  addition  to  the  official  indorsement,  the 
names  of  the  candidates  who  could  be  legally 
voted  for,  the  office  voted  for,  and  the  name  of 
the  political  party  issuing  the  same,  complied 
with  the  requirements  of  the  law  admits  of  no 
discussion.  At  the  time  the  ballots  were  issued 
and  cast,  there  was  no  election  for  judge  of 
probate.  That  office  could  not  be  filled  at  a 
town  election.  The  title  of  the  office  and  the 
name  of  the  candidate  were  foreign  to  the 
ballot,  and  were  inserted  in  violation  of  the 
express  and  unambiguous  terms  of  the  Act. 
So,  too,  in  respect  to  the  words  **and  ex  officio 
Registrar  of  Births,  Marriages  and  Deaths," 
contained  in  the  Democratic  ballots;  they  were 
inserted  in  violation  of  the  Act.  There  is  no 
such  office  as  that  named  in  the  ballots.  Chap- 
ter 181  of  the  Public  Acts  of  1«89  gives  the 
names  of  the  town  offices  to  be  filled  at  the 
town  election^.  Among  them  is  the  office  of 
'*  town  clerk."  Section  98  of  the  General  Stat- 
utes provides  that  town  clerks  of  the  several 
towns  shall  be  ez  officio  the  registrars  of  births, 
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marriages  and  deaths  in  their  respective  towns, 
except  in  the  towns  where  such  registrars 
are  elected  under  special  laws.  Nowhere  in 
the  statutes  are  town  clerks  called  anything 
but  town  clerks.  It  needs  no  argument  to 
prove  that  the  duties  performed  ex  officio  by 
the  incumbent  of  an  office  form  no  part  of  the 
legal  title  of  the  office,  unless  it  is  so  expressed. 

It  being  clear  that  the  words  '*  For  Judge  of 
Probate,  Henry  H.  Steadman,"  on  the  Citizens* 
ballots,  and  the  words  **  a.nd  ex  officio  Registrar 
of  Births,  Marriages  and  Deaths,"  on  the  Dem- 
ocratic ballots,  both  come  within  the  express 
prohibition  of  the  law,  what  is  our  dut^?  If 
it  was  doubtful  whether  the  Act  applied  to 
them,  if  their  legality  depended  upon  a  con- 
struction of  the  meaning  of  the  language  of 
the  Act,  our  duty  might  not  be  plain,  except. 
to  decide  in  favor  of  the  right  to  vote.  If  they 
could  be  held  to  fall  within  the  prohibition  of 
any  mark  or  device,  contained  in  the  ninth 
section,  instead  of  within  the  express  prohibi- 
tions of  the  first  section,  then  it  would  be  our 
duty  to  inquire  whether  they  constituted  a 
mark  or  device  by  which  the  ballot  might  be- 
identified  in  such  manner  as  to  indicate  who 
might  have  cast  the  same.  But  no.  A  plain 
provision  of  the  law  is  violated  in  a  point  con- 
cerning which  the  Act  does  not  authorize  us  to 
inquire  into  the  intent  or  the  consequences  of 
the  violation.  In  short,  the  Legislature  has 
seen  fit  to  say  if  a  ballot  contains  the  addition 
to  the  specified  contents  which  these  do  it  shall 
be  void.  Unless  we  are  prepared  to  hold  the 
Act  unconstitutional  we  cannot  disregard  its 
requirements.  If  it  is  harsh  and  unreasonable, 
the  remedy  is  with  the  Legislature  that  enacted 
it,  and  not  with  the  courts,  which  are  bound 
to  respect  it.  In  regard  to  provisions  which 
are  plain  on  their  face,  which  are  not  depend- 
ent upon  the  question  of  good  faith,  or  the- 
actual  or  possible  result  of  disregarding  them, 
we  can  only  say  again,  in  the  language  of  the 
majority  opinion  in  Talcott  v.  Fhilbrick,  59 
Conn.  478, 10  L.  R.  A.  150:  **  We  are  relieved 
of  any  obligation  to  inquire  into  the  necessity 
or  reason  of  such  requirement:  and  we  are  not 
at  liberty  to  dispense  with  anything  that  is^ 
required,  whatever  the  reason  for  it  may  be,  or 
even  if  without  any  apparent  reason  at  all. 
The  Legislature  has  spoken,  and  obedience  is 
our  first  and  only  duty.  It  is  at  liberty  to 
throw  around  the  ballot-box  such  safeguards 
and  regulations  as  it  may  deem  proper,  and  it 
is  the  duty  of  the  citizen  to  conform  thereto. 
Some  inconvenience  is  not  too  great  a  price  to- 
pay  for  an  honest,  pure  ballot." 

The  conclusions  to  which  wc  have  thus 
come  are  themselves  decisive  of  the  case.  In 
addition,  however,  to  the  claims  already  con- 
sidered, the  record  shows  that  the  defendants- 
claimed  that  the  Democratic  ballots  are  illegal 
because  the  word  '*for"  is  printed  on  each  of 
them  before  the  name  of  every  office  named 
therein.  This  presents  a  question  of  some- 
difficulty,  and  because  it  does  we  are  satisfied 
that  we  have  come  to  a  correct  solution  of  it. 
If  it  was  plain  and  clear  that  the  Act,  in  limit- 
ing the  contents  of  the  ballot  to  the  official 
indorsement,  the  names  of  tbe  candidates,  the 
name  of  the  political  party  issuing  the  same, 
and  ''the  office  voted  lor,"  prohibited  the  user 
of  the  word  **  for"  before  the  title  to  the  office^ 
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we  should  be  bound,  upon  the  principles  which 
we  have  herein  already  recognized  as  sound, 
to  declare  the  ballots  void  for  that  reason. 
But  that  the  Statute  so  intended  is  not  plain 
and  clear.  On  the  contrary,  the  language  is 
ambi^oua  There  is  room  for  honest  and 
intelligent  men  to  differ  as  to  its  meaning. 
The  record  in  this  very  case  shows  that  the 
secretary  of  the  State,  in  a  notice  concerning 
elections  issued  in  August,  1889,  immediately 
after  the  Act  went  into  force,  and  before  any 
discussion  had  arisen  upon  the  point  in  hand. 
Inclosed  a  printed  form  for  a  town  ballot. 
This  was  sent  to  every  postmaster  and  town 
clerk  and  to  the  respective  chairmen  of  the  Dem- 
ocratic and  Republican  committees  in  every 
town  in  the  State;  and  the  form  of  ballot  so 
^nt  contained  the  word  "for"  before  the  title 
to  every  office  named  therein.  It  is  a  matter 
of  public  notoriety  also  that  ballots  prepared 
by  different  persons,  equally  determined  to 
observe  the  requirements  of  the  law,  have  in 
some  cases  contained  the  word  ''for"  in  juxta- 
position with  the  offices  voted  for,  and  some- 
times omitted  it.  The  Republican  ballots  as 
well  as  the  Democratic  ballots  in  the  case  be- 
fore us  contained  the  word.  We  refer  to  these 
instances  in  confirmation  of  our  position  that 
the  language  under  consideration  is  in  fact 
ambiguous.  *Ii  ambiguous,  it  is  the  proper 
^subject  of  construction.  In  discharging  the 
duty  of  construing  it  so  that  the  voter  shall 
not  be  deprived  of  his  vote,  except  upon  a 
plain  and  unambiguous  provision  of  the  law, 
we  feel  bound  to  hold  that  the  Act  does  not,  in 
terms  and  expressly,  nor  by  necessary  con- 
struction, prohibit  the  use  of  the  word  *'for" 
before  the  title  to  the  office.    It  follows,  there- 


fore, that  neither  its  use  nor  the  failure  to  use 
it  necessarily  and  of  itself  Invalidates  a  ballot. 
The  question  of  illegality  is  remitted  to  the 
provisions  of  the  ninth  section  of  the  Act  If 
the  regular  ballots  issued  by  a  political  party 
contain  the  word  '*  for"  before  the  title  to  the 
offices  therein  named,  then  it  cannot  be  held  to 
be  a  "  mark  or  device,"  so  that  the  same  may 
be  identified  in  such  manner  as  to  indicate  who 
might  have  cast  the  same,  and,  therefore,  is  not 
obnoxious  to  that  provision.  If  the  regular 
ballots  of  a  political  party  omit  the  word 
''for"  in  the  connection  slated,  then  the  use  of 
the  word  on  some  of  the  ballots  cast,  inasmuch 
as  it  would  be  a  mark  or  device  by  which  the 
same  might  be  identified,  would  be  illegal. 
Each  case  must  be  governed  by  its  own  cir- 
cumstances, and  be  decided  as  a  question  of 
fact  under  the  principles  herein  stated.  Upon 
the  facts  in  this  case,  we  hold  that  the  ballots 
in  question  were  not  illegal  and  void  because 
of  the  use  of  the  word  "for."  They  were, 
however,  illegal,  as  we  have  already  stated,  for 
another  reason. 

Being  illegal,  there  is  no  foundation  for  the 
petitioner's  claim  that  he  was  elected  select- 
man, and  his  petition,  which  was  based  upon 
that  claim,  must  be  dismissed.    We  so  advise. 

Carpenter  and  Loomie,  JJ.,  concur. 
Andrews,  Gh,  J.,  and  Torranee»  J.,  con- 
cur in  the  judgment,  and  fully  in  so  much  of 
the  opinion  as  discusses  the  *'for"  ballots;  but 
in  the  other  parts  of  the  opinion  they  concar 
because  they  felt  bound  by  the  case  of  Taleoti 
V.  PhiibHck,  and  did  not  intend,  in  so  doina;, 
to  change  or  modify  what  was  said  by  them  m 
their  dissenting  opinion  in  that  case. 
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1.  An,  exception  to  the  exclusion  of  a 
question  cannot  be  maintained  where  there  to 
nothing  to  show  what  the  answer  would  have 


2.  Precautions  after  an  accident  to  pre- 
vent other  accidents  cannot  be  proved  for  the 
purpose  of  showlniar  that  they  were  needed  at  the 
time  of  the  accident  as  an  admission  of  nerli- 
irence. 

(June  28,  1801.) 

EXCEPTIONS  by  plaintiflf  to  a  ruling  of  the 
Superior  Court  for  Middlesex  County,  ex- 
cluding certain  evidence  at  the  trial  of  an  ac- 


been  or  what  exceptant  offered  to  prove  thereby,    tion   brought  by   plaintiff  under  Stat  1887, 


Note.— Ojf  exceptUms  to  the  exdusUm  of  evidence 
views  of  the  Mtuaa4ihusett8  Suvreme  JudidcU  Court, 

A  very  recent  rule  In  the  Maasaohusette  Supreme 
Judicial  Ck)urt,  cited  In  the  principal  case,  fully 
establiehee  the  accuracy  of  the  decision.  Mr,  Jus- 
tice Allen  holds.  In  the  course  of  the  opinion,  that 
where  there  Is  nothing  to  show  what  the  testimony 
of  the  defendant  would  have  been  if  admitted,  or 
what  the  defendant  offered  to  prove  thereby,or  that 
It  would  In  any  respect  have  been  material,  an  ex- 
ception to  the  exclusion  of  the  question  asked  to 
not  open  to  review  In  the  appellate  court.  Hath- 
away V.  Tinkham,  148  Mass.  85.  See  also  Wheeler 
V.  Bice,  8  Cush.  ^05:  Brown  v.  Leach,  107  Mass.  8M; 
Baker  v.  Gavltt,  128  Mass.  98;  New  Haven  fr  N.  Co. 
V.  Campbell,  128  Mass.  104;  Stone  v.  Sargent,  129 
Mass.  608. 

The  same  court,  In  a  still  more  recent  case,  has 
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re-affirmed  thto  ruling  and  in  Eamum  v.  Pftoher. 
161  Mass.  470,  It  was  held  that  an  exception  to  the 
exclusion  of  the  question  cannot  be  maintained 
where  It  falto  to  show  what  the  answer  would  have 
been,  or  what  the  party  asking  the  question  offered 
or  expected  to  prove  by  the  answer.  Still  another 
application  of  the  same  rule  appears  in  the  case  of 
Crowley  v.  Appleton,  148  Mass.  96.  Here  was  an 
exception  to  the  exclusion  of  a  question,  but  an  en- 
tire absence  of  anythlner  tending  to  show  what  the 
answer  would  have  been  or  what  the  plaintiff  of- 
fered to  prove  by  the  evidence  which  was  excluded. 
This  failure  to  disclose  the  object  of  the  question 
asked  proved  fatal  to  the  efficacy  of  the  exception. 
The  bill  of  exceptions  should  have  indicated  the 
nature  and  scope  of  the  exception,  and  the  oooit 
says:  '^Thte  has  been  so  often  determined  thas  it 
hardly  requires  the  citation  of  authority  to  t 
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chap.  270,  §  2,  to  recover  damaffes  for  the  loss 
of  her  husband,  who  was  alleged  to  have  been 
killed  by  defendant's  negligence,  which  action 
resulted  in  a  verdict  in  favor  of  defendant. 
Overruled, 

The  facts  sufficientlv  appear  in  the  opinion. 

Mr.  Charles  Cowlejry  for  plaintiff: 

Evidence  that  precautions  were  taken,  im- 
mediately after  the  killing  of  plaintiff's  hus- 
l)8Dd,  to  prevent  parts  of  the  bank  from  falling, 
is  admissible  to  show  that  such  precautious 
were  needed  at  the  time  of  the  killing. 

BoUy.  Delaware,  L.  dk  W,  R.  Oo.  73  N.  Y. 
472;  Brennan  v.  Laehat,  14  Daly.  197;  ShaUuck 
V.  Rand,  2  Kew  Eng.  Rep.  159,  142  Mass.  83; 
Readman  v.  Conway,  126  Mass.  374;  Mander- 
9ehid  V.  Dubuque,  29  Iowa,  87;  Smith  v.  Ryan^ 
8  N.  Y.  Supp.  858. 

The  Supreme  Court  of  Pennsylvania  has 
never  swerved  from  the  doctrine  that  such  evi- 
dence as  was  here  excluded  is  admissible. 

Pennsylvania  R.  Oo.  v.  Henderson,  5  Pa.  815; 
West  Chester  d  P.  R.  Co.  v.  McElwee,  67  Pa. 
311,  814;  McKee  v.  Bidwell,  74  Pa.  218. 


The  same  doctrine  has  been  held  in  three 
cases  by  the  Supreme  Court  of  Minnesota. 

CLeary  v.  Mankato,  21  Minn.  65;  Phelps  v. 
Mankaio,  28  Minn.  276;  KeUy  v.  Southern  M. 
R.  (k>,  28  Minn.  98. 

The  reasoning  on  which  these  decisions  rest 
is  not  weakened  by  Morse  v.  Minneapolis  db  St. 
L.  R.  Co.,  30  Minn.  465,  adopted  in  NaXley  v. 
RarifcTd  Carpet  Co.,  51  Conn.  525,  580,  qual- 
ified by  Baiters  v.  Delaware  R.  Co.,  10  N.  Y. 
Supp.  841. 

The  pretext  for  rejecting  evidence  of  this 
kind  is,  that  the  jury  might  draw  unwarranted 
inferences  from  it.  But  that  is  not  a  sufficient 
reason  for  excluding  it.  '  The  evidence  should 
be  submitted  to  the  jury,  leaving  them  to  draw 
such  inferences  from  it  as  they  should  think 
they  ought  to  draw." 

ffourse  V.  Elsnshaw,  128  Mass.  100;  Martin 
V.  Towle,  159  N.  H.  31;  Com.  v.  Brailey,  134 
Mass.  530. 

Later  acts  often  give  character  and  color  to 
earlier  acts. 

Thayer  v.  Thayer,  101  Mass.  111. 


it."    Warren  v.  Spencer  Water  Co.  8  New  Bd^.  Rep. 
£0e,  148  Mass.  155. 

Exceptions ;  their  purposes  and.  effect. 

For  the  purpose  of  obtaining  a  ruling  by  the  trial 
judge  as  to  the  admissibility  of  evldenoe  offered  by 
a  party  upon  the  trial,  the  adverse  party  takes  an 
objection  to  its  admission,  stating  the  reasons  why 
it  is  Inadmissible.  The  objection  Is  or  should  be 
taken  when  the  party  asks  a  question  calling  for  an 
answer  which  is  deemed  objectionable,  or  offers  In 
evidence  a  document  which  for  any  reason  should 
not  be  recel\^ed.  The  office  of  an  objection  is  to 
stop  an  answer  to  a  question  put  to  a  witness,  or  to 
prevent  the  receipt  of  a  document  In  evidence  un* 
til  the  court  has  ruled  as  to  its  admissibility.  An 
objection  to  testimony  Is  unavailing  if  taken  after 
the  evidence  has  been  received.  See  Platner  v. 
Plainer,  78  N.  Y.  90.  After  the  court  has  decided 
that  the  evidence  shall  be  received  or  excluded, 
the  party  prejudiced  by  the  ruling  takes  an  excep- 
tion thereto.  The  office  of  an  exception  is  to  point 
out  errors  committed  by  the  court  during  the  prog- 
ress of  the  trial.  Matthews  v.  Meyberg,  63  N.  Y. 
666. 

Rulinos  in  the  United  States  Supreme  Court. 

The  Supreme  Court  of  the  United  States  has  held 
in  numerous  cases  that  exceptions  must  be  actual- 
ly taken  at  the  trial.  And  further,  that  it  will  re- 
view only  such  exceptions  as  were  so  taken.  These 
positions  are  sustained  by  the  following  cases: 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Heck,  108  U.  S.  1«), 
2d  L.  ed.  58:  Zeller  v.  Eckert,  45  U.  8.  4  How.  289, 11 
L.  ed.  979:  Phelps  v.  Mayer,  66  U.  S.  15  How.  160. 14 
L.  ed.jS43:  Bryan  v.  Forsyth,  60  U.  8.  19  How.  884, 
15  L.  ed.  674;  Barton  v.  Forsyth,  61  U.  8.  20  How. 
■533, 15  L.  ed.  1012;  Campbell  v.  Boyreau,  6S  tJ.  S.  21 
How.  223, 16  L.  ed.  98;  Dredge  v.  Forsyih,  67  U.  8. 
2  Black,  663, 17  L.  ed.  253:  Houghton  v.  Jones,  68  U. 
8. 1  WaU.  702, 17  L.  ed.  508;  Hutchins  v.  King,  68  U. 
8. 1  Wall.  53, 17  L.  ed.  544;  Belk  v.  Meagher,  104  U. 
£.279,2BL.ed.735. 

And  it  is  a  cardinal  principle  in  the  same  court 
that  to  render  an  exception  available  It  must  af- 
Urmativpiy  appear  that  the  rule  excepted  to  affect- 
ed or  might  have  affected  the  decision  of  the  case. 
Florida  R.  Co.  v.  Smith,  88  U.  S.  21  WalL  265,  22  L. 
«d.5I8. 

Waiver  of  right. 

A  party  to  the  litigation  may  waive  his  right  to 
an  exception  by  omitting  to  make  it  until  the  case 
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has  been  submitted  to  the  Jury.    Roberts  v.  Gra- 
ham, 78  U.  S.  6  Wall.  578, 18  L.  ed.  791. 

ExeeptUms  to  be  availaMe  must  he  specific. 

The  exceptant,  in  order  to  avaU  himself  of  the 
fuU  results  of  an  exception  to  the  admission  or  re- 
jection of  evidence,  must  specifically  allege  the 
grounds  upon  which  he  would  base  bis  exception. 
Frier  v.  Jackson,  8  Johns.  496;  Jackson  v.  Cad  well, 
1  Cow.  622:  Whiteside  v.  JacksOn,  1  Wend.  418; 
Waters  v.  Gilbert,  2  Cush.  27;  CovIUaud  v.  Tanner, 
7  Cal.  88:  Kllerlv.  KlmbaU  10  Cal.  288;  People  v. 
Glenn,  10  Gal.  87;  Owen  v.  Frlnk,  24  CaL  177;  Mo- 
Donald  V.  Bear  River  &  A.  Water  8c  Mln.  Co.  18  Cal. 
223;  Sneed  v.  Osbom,  26  Cal.  627;  Voorman  v. 
Yolght,  46  Cal.  392:  People  v.  Chee  Kee,  61  CaL  404. 

The  federal  decisions  with  reference  to  the  sub- 
ject matter  now  under  review  are  in  entire  accord 
and  harmony  with  the  decisions  in  the  various 
state  tribunals,  as  will  appear  from  the  brief  con- 
sideration of  the  authority.  In  United  States  v. 
McMaster,  71  U.  S.  4  Wall.  680,  18  L.  ed.  811,  it  was 
held  by  an  undivided  court  that  It  was  the  duty  of 
the  party  excepting  to  evidence  to  point  out  the 
part  excepted  to,  so  that  the  attention  of  the  court 
may  be  drawn  to  it.  If  the  exception  covers  any 
admissible  evidence,  it  is  nghtiy  overruled. 

Exceptions  to  evidence  must  be  taken  as  soon  as 
the  court  decides  to  admit  or  reject  it;  a  note  of 
the  exception  is  then  made  and  it  is  usually  re- 
duced to  form  afterwards.  Bradstreet  v.  Thomas, 
29  U.  S.  4  Pet.  102,  7  L.  ed.  796;  Poole  v.  Fleeger,  86 
U.  8.  11  Pet  185,  9  L.  ed.  681;  Llgget  v.  Pennsyl- 
vania Bank,  7  Serg.  &  R.  219;  Morris  v.  Buckley,  8 
8erg.  &  R.  211;  Stewart  v.  Huntingdon  Bank,  11 
Serg.  &  R.  267:  Lewis  v.  Post,  1  Ala.  66;  Chambers 
V.  Baptist  Bd.  8oo.  1  R  Mon.  215;  Gordon  v.  Ryan, 
1  J.  J.  Marsh.  58. 

The  exception  must  be  taken  immediately  upon 
the  overruling  of  the  objection.  Griggs  v.  Howe, 
31  Barb.  100,  8  Keyes,  166,  2  Keyes,  574. 

An  objection  to  the  reception  of  lucompetent 
evidence  must  be  raised  as  soon  as  it  is  offered:  and 
if  a  party  allows  such  evidence  to  be  taken  with- 
out objection,  a  denial  of  a  motion  to  strike  it  out, 
when  the  party  finds  It  prejudicial  to  his  cause, 
will  not  be  a  ground  of  exception.  Levin  v. 
Russell,  42  N.  Y.  251;  Cheesebrough  v.  Taylor,  12 
Abb.  Pr.  227. 

The  proposition  Is  well  settled  that  to  entitle  an 
exception  to  the  after  consideration  of  the  appellate 
court  when  Interposed  to  the  admission  or  rejec-^ 
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Mewrs,  Oeorg^e  F.  Richardson, 
Oeorg^e  R.  Richardson  and  Daniel  M. 
Richardson*  for  defendant: 

Defendant's  adoption  of  a  particular  safe- 
guard at  any  time,  whether  an  accident  had 
previously  occurred  or  not,  could  not  be 
deemed  an  admission  that  taking  any  lees  pre- 
caution would  be  negligence. 

Menard  v.  Boston  <Sb  M.  R.  Co.  150  Mass.  886; 
JDougari  v.  Champlain  Transp,  Co,  56  N.  Y.  1; 
£eweU  v.  Cohoe»,  11  Hun,  626.  75  N.  Y.  54; 
Lafayette  v.  Weaver,  92  Ind.  477;  Hart  v. 
Lancaster  dt  F.  R.  Co.  21  L.  T.  N.  8.  261; 
Cleveland  v.  New  Jersey  8,  B.  Co.  68  N.  Y.  310. 

Lathrop,  J.,  delivered  the  opinion  of  the 
CQurt: 

This  is  an  action  under  the  Statute  of  1887, 
chap.  270,  §  2,  brought  by  the  widow  of  Mat- 
thew Shinners,  to  recover  damages  sustained 
by  her  in  consequence  of  the  death  of  her  hus- 
band, caused  by  the  falling  upon  him  of  a  por- 
tion of  a  bank  of  earth,  while  he  was  working 


as  a  day  laborer  in  the  employ  of  the  defendant 
corporation  and  engaged  in  digging  a  trench  in 
Lowell.  He  died  without  conscious  suffering. 
The  bank  was  eighteen  feet  high,  and  was 
composed  of  hard  gravel,  clay  and  marl.  The 
plaintiff  contended  that  the  fall  of  the  bank  took 
place  in  consequence  of  the  unreasonable  neg- 
lect of  the  defendant  to  have  the  bank  properly 
shored  up. 

At  the  trial  in  the  superior  court,  the  iury 
returned  a  verdict  for  the  defendant;  and  tbe- 
case  comes  before  us  on  the  plaintiff's  exception 
to  the  exclusion  of  the  following  question,  pot 
by  the  plaintiff  to  one  of  her  witnesses,  who 
worked  in  the  trench  before,  after  and  at  the 
time  of  the  accident:  '*What,  if  anything,  was 
done  by  the  defendant  to  said  bank  after  the 
accident?" 

There  is  nothing  in  the  bill  of  exceptions  to* 
show  what  the  testimony  of  the  witness  would 
have  been,  if  admitted,  or  what  the  plaintiff 
offered  to  prove  thereby,  and  for  this  reason  an 
exception  to  the  exclusion  of  the  question  cau- 


tion of  evidence  it  must  specifically  state  the 
ground  upon  which  the  objection  Is  made,  and 
the  exception  must  be  at  once  noted  to  the  ruling 
of  the  trial  court;  otherwise  it  will  not  be  consid- 
ered. Voorman  v.  Voight,  46  Cal.  802;  Miller  v. 
Duff.  84  Mo.  167. 

The  Supreme  Judicial  Court  of  Massachusetts  has 
decided  in  an  early  case,  the  force  of  which  has  nev- 
er been  shaken,  that  exceptions  will  not  be  sustain- 
ed which  simply  show  that  incompetent  declara- 
tions were  admitted  in  evidence.  The  exclusion  of 
the  question  is  not  matter  of  complaint  when  it  is 
not  shown  what  the  answer  would  disclose.  Hack- 
ett  V.  King,  8  Allen,  144. 

The  contentions  of  the  text  are  sustained  by 
numerous  authorities,  and  the  Supreme  Court  of 
the  United  States  is  authority  for  a  proposition 
that  the  fact  that  the  party  made  the  point  as  to 
the  competency  or  incompetency  of  the  evidence 
while  the  jury  were  at  the  bar  and  the  court  de- 
cided it  against  him,  is  not  sufficient  to  bring  the 
question  before  this  court.  He  must  show  that  he 
excepted  to  the  decision  overruling  his  objection. 
CTnited  States  v.  BreitUng,  61  d.  S.  80  How.  262,  15 
L.ed.900. 

Where  the  error  assigned  is  to  the  rejection  of 
evidence,  the  specification  must  quote  the  full  sub- 
stance of  the  evidence  offered.  Northwestern 
Union  Packet  Co.  v.  Clough,  87  U.  S.  20  WaU.  628, 
22L.ed.  406. 

In  the  case  last  cited  Mr.  Justice  Strong,  com- 
menting upon  the  failure  of  the  counsel  to  quote 
in  a  bill  of  exceptions  the  full  substance  of  the 
evidence  offered,  said:  *Thi8  is  to  enable  the  court 
to  see  whether  the  evidence  offered  is  material,  for 
it  would  be  idle  to  reverse  a  juderment  for  the  ad- 
mission or  rejection  of  evidence  that  could  have 
no  effect  on  the  verdict." 

Objections  and  exceptions  must  be  specific  as  a 
general  rule.  Keogh  v.  Weetervelt,  66  N.  Y.  636; 
Sands  v.  Church,  6  N.  Y.  847;  Pratt  v.  Foote,  10  N. 
Y.  500;  SchUe  v.  Brokhahus,  80  N.  Y.  615;  Stookwell 
V.  United  States,  8  Qiff.  284. 

Where  the  evidence  given  consists  of  a  number 
of  particulars,  and  the  adverse  party  excepts  to  It 
generally,  without  pointing  out  the  parts  objected 
to,  the  exception  will  be  overruled  if  any  part  of 
the  evidence  was  admissible.  Moore  v.  Bank«of 
Metropolis,  38  U.  S.  18  Pet  302, 10  L.  ed.  172;  EUiott 
V.  Pelrsol,  26  U.  S.  1  Pet.  887, 7  L.  ed.  160;  Camden  v. 
Doremus,  44  U.  S.  8  How.  615,  580, 11  L.  ed.  706, 712. 

In  the  case  of  the  rejection  of  competent  evi- 
13  L.R.  A. 


dence,  it  must  clearly  appear  on  the  faoe  of  the  ex- 
ception that  the  evidence  was,  and  not  that  it  po»> 
sibly  might  have  been,  relevant  Oohn  v.  Mulford, 
15  Cal.  50. 

If  the  evidence  received  by  the  referee  was  ob- 
jected to,  and  it  turns  out  that  such  evidence  was 
competent,  the  rights  of  the  objecting  party  can- 
not be  in  any  way  affected,  because  the  referee  re- 
served his  decision  as  to  its  admissibility  nntfl  the 
conclusion  of  the  case,  and  the  judgment  will  not 
be  reversed  on  that  ground.  Kerslake  v.  Schoon* 
maker,  1  Hun,  486. 

Apparent  gualiflcalion  of  the  nde. 

In  rare  Instances  an  objection  to  the  ad^leslbility 
of  evidence  should  prevail,  notwithstanding  its 
general  character  in  instances  where  it  appears- 
that  it  could  not  have  been  obviated  on  the  trlaU 
as  where  the  subject  of  the  evidence  offered  by  a 
defendant  as  constituting  a  defense  does  not,  in 
law,  constitute  any  defense.  Merrltt  v.  Seaman,  ( 
N.  Y.  168. 

Offer  of  proof. 

An  offer  of  evidence  is  intended  solely  to  inform, 
the  court  what  the  party  making  the  offer  in* 
tends  to  prove,  so  that  it  will  be  enabled  to  role 
intelligently  on  objections  to  questions  which  have 
been  asked.  It  is  not  a  substitute  for  testimony; 
and  It  is  not  good  practice,  except  in  very  special 
cases,  to  decide  a  case  upon  an  offer  of  evidence. 
Judges  will  rarely  receive  an  offer  of  proof  when 
it  can  be  avoided  (Coulson  v.  Whiting,  12  Daly,  408); 
nor  will  they  require  counsel  to  object  to  it;  and 
experienced  counsel  are  rarely  willing  to  rest  the 
case  of  thehr  client  on  an  objection  and  exception 
to  an  offer  of  proof.  It  is  much  better,  if  practical 
ble,  to  receive  the  testimony  which  is  offered  to  be 
given,  subject  to  objection,  with  leave  to  the  party 
taking  the  objection  to  move  to  strike  it  out  See 
2  Rumsey,  Pr.  207. 

The  case  of  Scotland  County  v.  Hill,  112  U.  a  186, 
28  L.  ed.  682,  is  chiefly  remarkable  as  embodying 
the  opinion  of  Chief  Justice  Waite  in  reference  to 
this  topic.  And  in  connection  with  the  aasump> 
tions  of  the  text  the  pertinency  of  the  following 
language  is  apparent:  *'It  is  claimed,  however, 
that  error  cannot  be  assigned  here  on  the  exoep> 
tion  to  the  exclusion  of  the  oral  proof,  because  the 
record  does  not  sbow  that  any  witness  was  actually 
called  to  the  stand  to  give  the  evidence,  or  that 
anyone  was  present  who  could  be  called  for  that 
purpose,  if  the  court  had  dedded  In  cavor  of  ad- 
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not  be  maintained.  Hathaway  v.  Tinkham, 
148  Mass.  85,  87,  and  cases  cited;  Crowley  v. 
Appleton,  148  Mass.  98,  101;  Smetkurst  v.  Pro- 
prietors of  Ind,  Gong,  Church,  148  Mass.  261, 
:267,  2  L.  R.  A.  695;  Farnum  v.  Pitcher,  151 
Mass.  470,  475.  As,  however,  the  point  of  law 
sought  to  be  presented  by  the  exception  is  an 
important  one,  arising  constantly  in  trials  at 
nieiprius,  and  as  it  has  been  elaborately  argued 
by  counsel,  we  are  disposed  to  rest  our  judg- 
ment upon  a  broader  ground  than  the  one  above 
.stated. 

The  plaintifiP  contends  that  where  an  acci- 
dent has  happened  through  the  alleged  negli- 
gence of  a  person,  the  subsequent  acts  of  this 
person  in  taking  additional  precautions  to  pre- 
vent other  accidents  are  admissible  in  evidence, 
in  an  action  against  him  for  the  injuries  occa- 
.sioned,  for  the  purpose  of  showing  that  such 
precautions  were  needed  at  the  time  of  the 
-accident.  If  such  acts  are  admissible,  it  must 
be  on  the  ground  that  the  conduct  of  the  per- 
son amounts  to  an  admission  of  negligence; 


and  this  is  the  ground  upon  which  such  evi- 
dence has  been  sometimes  held  to  be  admis- 
sible. Pennsylvania  R,  Co.  v.  Henderson,  51 
Pa.  315;  West  Chester  &  P.  B.  Co.  v.  McElwee, 
67  Pa.  811;  McKee  v.  Bidwell,  74  Pa.  218. 
And  in  DaUy,  Delaware,  L.  &  W.  B.  Co.^ld  N. 
Y.  468,  it  is  said  by  Mr.  Justice  Rapallo,  speak- 
ing of  repairs  made  by  a  railroad  corporation 
immediately  after  an  accident:  "In  such  a 
case  the  making  of  the  repairs  may  be  regarded 
as  some  evidence  that  thev  were  needed,  and 
consequently  that  the  road  was  out  of  repair." 
This  remark  was,  however,  obiter,  and  although 
in  accord  with  some  decisions  of  the  supreme 
court  of  the  State  of  New  York,  which  we 
need  not  further  refer  to,  is  contrary  to  what 
is  now  the  well-established  doctnne  of  the 
Court  of  Appeals  of  that  State,  as  will  pres- 
entlv  appear. 

The  Pennsylvania  doctrine  was  at  first  fol- 
lowed by  the  Supreme  Court  of  Minnesota. 
CLeary  v.  Mankato,  21  Minn.  65;  Phelps  v. 
Mankato,   28  Minn.   276;    Kelly  v.   Southern 


mittinfir  it;  and  we  are  referred  to  the  coses  of  Rob. 
Inson  V.  State,  1  Lea,  673,  and  Esohbach  v.  Hurtt,  47 
Md.  6S,  in  support  of  that  proposition.  Those  cases 
do  undoubtedly  bold  that  error  cannot  be  as- 
Ai^rned  on  such  a  ruling  unless  it  appears  that  the 
•offer  of  proof  was  made  in  good  faith,  and  this  is 
in  reality  all  they  do  decide.  If  the  trial  court  has 
doubts  about  the  good  faith  of  an  offer  of  testimo- 
ny, it  can  insist  on  the  production  of  the  witness 
and  upon  some  attempt  to  make  the  proof  before 
it  rejects  the  offer;  but  if  it  does  reject  it  and  al- 
lows a  bill  of  exceptions  which  shows  that  the  offer 
was  actually  made  and  refused,  and  there  is  nothing 
-else  in  the  record  to  indicate  bad  faith,  an  appel- 
late court  must  assume  that  the  proof  could  have 
been  made  and  govern  itself  accordingly." 

The  decision  last  cited  merely  affirmed  and  re- 
.stated  a  position  previously  assumed  by  the  New 
York  Court  of  Appeals,  in  which  Chief  Juatiee  Fol- 
ger  wrote  an  opinion  equally  conclusive.  From 
that  opinion  it  seems  that  where  testimony  is  of- 
fered which,  taken  alone,  is  incompetent,  but 
which  may  be  made  competent  by  other  evidence, 
.and  this  the  party  offering  It  promisee  to  produce, 
the  reception  of  it  at  the  time  is  not  error,  and  if 
the  party  fails  to  produce  the  promised  evidence 
the  opposite  party  to  save  his  pomt  must  move  to 
strike  out  testimony  before  the  close  of  the  case. 
Bayliss  v.  Cockcrof t,  81 N.  Y.  863. 

If  the  competency  or  materiality  of  the  facts 
offered  to  be  shown  depends  upon  other  facts,  they 
must  also  be  stated,  and  the  offer  must  also  be  made 
to  prove  them  as  well,  or  it  is  not  error  to  sustain 
the  objection.    Games  v.  Piatt,  4  Jones  k  S.  361. 

In  order  to  put  the  trial  court  In  the  wrong,  on 
.appeal  or  writ  of  error,  for  rejecting  an  offer  of 
evidence  on  direct  examination,  the  offer,  as  stated 
In  the  bill  of  exceptions,  must  show  the  materiality 
of  the  evidence  which  was  tendered.  United  States 
V.  Doty,  3  Sumn.  20;  Bank  of  Pleasant  Hill  v.  WHls, 
79  Mo.  275;  Jackson  v.  Hardin.  83  Mo.  176. 

The  court  may,  in  the  exercise  of  a  sound  discre- 
tion, require  counsel  to  state  the  substance  of  evi- 
•dence  which  is  tendered,  so  as  to  enable  the  court 
to  Judge  of  its  materiality  and  relevancy;  and  a  re- 
viewing court  will  not  control  the  trial  court  in 
the  exercise  of  such  a  discretion.  Morgan  v. 
Browne.  71  Pa.  130;  McClelland  v.  Lindsay,  1  Watts 
A  8. 360;  Roy  v.  Targee,  7  Wend.  359. 

A  very  accurate  exposition  of  this  subject  is 
found  In  the  opinion  of  Judge  Cowen  in  Van  Buren 
^.  WellSi  19  Wend.  204. 

The  principle  is,  that  a  proposal  to  Introduce  an 
12  L.  R.  A. 


isolated  circumstance  must  contain  ia  itself  or  by 
reference  to  something  else,  either  already  in  evi- 
dence or  which  is  offered  as  yet  to  come,  enough  to 
evince  the  manner  in  which  It  is  to  be  legitimately 
operative,  or  it  may  be  rejected.  The  important 
branch  of  nisi  prius  practice,  resting  on  this  prin- 
ciple is  sustained  by  many  authorities;  but  I  think 
it  will  be  found  best  explained  and  exemplified  by 
the  late  case  of  Weldler  v.  Farmers  Bank  of  Lan- 
caster, 11  Serg.  &  R.  134.  See  also,  in  connection 
with  this  case,  4  Starkie,  Ev.  381;  Wmiock  v.  Hardy, 
4  Lltt.  272:  Harris  v.  Paynes,  5  Litt.  105:  Wilson  v. 
Bowen,  5  T.  B.  Mon.  83;  Clark  v.  Beach,  6  Conn.  142; 
Rowt  V.  Kile,  1  Leigh,  216;  People  v.  Genung,  11 
Wend.  18,  21,  per  Sutherland,  J.;  Rex  v.  Fursey,  6 
Car.  &  P.  81. 

These  cases  contain  some  very  apt  illustrations; 
and  the  practice  was  also  very  well  examined  in  a 
still  later  case,  that  of  I)a\is  v.  Calvert,  6  Gill  &  J. 
269, 304,  and  also  in  Harwood  v.  Ramsey,  15  Serg.  & 
R.  31, 35.  The  result  seems  to  be  that  the  court  may 
reject  on  the  ground  of  the  apparent  Irrelevancy, 
or  may  let  in  the  proof  in  the  first  Instance,  and  re^ 
pudlate  it  if,  after  all  is  heard,  it  shall  come  short 
of  any  tendency  to  prove  the  issue.  But  the  bet- 
ter way  is  to  reject  It  in  the  first  instance,  if  it  come 
plainly  short,  as  satisfactorily  shown  by  Gibson, 
J.,  in  Weidler  v.  Farmers  Bank  of  Lancaster, 
supra. 

When  an  offer  of  evidence  embraces  matters 
which  are  admissible  among  those  which  are  mad- 
misslble,  the  whole  may  be  rejected.  Hosley  v. 
Black,  28  N.  Y.  438,  444. 

So  where  no  objection  is  taken  to  evidence, 
the  counsel  must  call  the  attention  of  the  court 
to  the  particular  portion  to  which  he  objects; 
for  if  he  objects  to  the  whole  evidence  of  two 
witnesses,  the  most  of  which  is  unobjection- 
able, his  objection  will  go  for  nothing.  The  same 
rule  applies  as  in  offers  of  evidence  or  exceptions 
to  the  charge  of  the  court.  K^er  v.  New  York 
Cent.  R.  Co.  24  How.  Pr.  172;  Daniels  v.  Patterson, 
3  N.  Y.  47, 51;  Elwell  v.  Dodge,  33  Barb.  338,  342. 

The  offer  of  evidence  must  be  specific  (33  Barb. 
336),  and  must  show  how  it  may  be  material.  First 
Baptist  Church  v.  Brooklyn  F.  Ins.  Co.  28  How. 
Pr.448. 

It  must  appear  afiirmatively  that  the  evidence 
was  relevant  when  offered  and  excluded,  that  the 
court  erred  to  the  prejudice  of  the  party  exceptii^, 
the  presumption  being  in  favor  of  the  rectitude  of 
the  proceeding  and  In  favor  of  the  decision.  Van 
Amringe  v.  Bamett,  8  Bosw.  357. 
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Hinn,  R,  Co,,  28  Minn.  98.  But  these  cases 
were  deliberately  overruled  in  Mor^e  v,  Minne- 
apolis dt  SL  L.  R,  Co,,  80  MiDD.  465,  in  an 
elaborate  opinion,  in  which  the  question  is 
fully  and  carefully  considered. 

Such  evidence  has  also  been  held  to  be  inad- 
missible by  the  highest  tribunals  in  New  York, 
Connecticut,  Indiana,  Illinois  and  Iowa. 
Dougan  v.  Champlain  Transp.  Co,  56  N.  Y.  1; 
Baird  v.  DcUy,  68  N.  Y.  547;  Corcoran  v. 
PeekskiU,  108  N.  Y.  151,  10  Cent.  ftep.  492; 
Nalley  v.  Hartford  Carpet  Co,  51  Conn.  524; 
Terre  Haute  it  I,  B.  Co,  v.  Clem,  128  Ind.  15, 
7  L.  R.  A.  588;  Hodgee  v.  Perdval.  182  III  58; 
Cramer  v.  Burlington,  45  Iowa,  627;  Hudeon 
V.  Chicago  d  N,  W,  R,  Co,  59  Iowa,  581.  See 
also  Hart  v.  Lancaster  d  T,  R  Co,,  21  L.  T. 
N.  8.  261. 

In  a  recent  case  in  this  Commonwealth 
(Menard  v.  Boston  &  M,  R.  Co,  150  Mass.  886), 
the  plaintiff  was  struck  by  a  locomotive  engine 
of  the  defendant  at  a  highway  crossing.  At 
the  time  of  the  accident  no  flagman  was  sta- 


tioned there,  but  the  Jurv  when  they  took  a 
view  found  one  there.  The  plaintiff's  counsel 
in  argument  proposed  to  comment  upon  this 
fact,  and  was  stopped  by  the  court.  On  ex- 
ceptions, this  action  of  the  court  was  held  to 
be  correct:  and  Mr,  Justice  Knowlton,  in  de- 
livering the  opinion  of  the  court,  said:  "The 
defen£nt's  method  of  managing  its  business 
before,  or  after,  or  at  the  time  of  the  accident 
was  not  evidence  of  what  due  care  required. 
The  defendant,  or  any  other  corporation,  might 
at  any  time  do  more  or  less,  in  some  particuur, 
than  a  reasonable  regard  for  the  safety  of  the 
public  demanded.  Its  adoption  of  a  particnlar 
safeguard  at  any  time,  whether  an  accident  had 
previously  occurred  or  not,  could  not  be 
deemed  an  admission  that  taking  any  less  pre- 
caution would  be  negligence,  any  more  than 
its  use  of  a  more  dangerous  system  would  in- 
dicate that  it  considered  that  reasonably  safe." 
The  plaintifiP  relies  upon  the  case  of  Rea^ 
man  v.  Conway,  126  Mass.  874,  where  the  fact 
that  the  defendants  repaired  a  platform  after 


But  if  it  appear  that  the  court  assumed  a  fact  in 
issue  aa  a  ground  for  excluding  the  evidence  offer- 
ed, it  is  an  error  for  which  a  new  trial  will  be  or- 
dered.   Molntyre  v.  CJapp,  81 N.  Y.  660. 

It  appears,  upon  the  high  authority  of  Mr.  Austin 
Abbott,  that  to  sustain  an  exception  to  the  rejec- 
tion of  evidence  counsel  should  make  his  offer  in 
such  plain  and  unequivocal  terms  as^to  leave  no 
room  for  doubt  as  to  what  was  intended.  If  he 
leaves  the  offer  fairly  open  to  two  constructions  he 
cannot  insist  in  a  court  of  review  on  the  construc- 
tion most  favorable  to  himself,  unless  it  is  Justly 
inferrible  that  he  was  so  understood  by  the  Judge 
who  rejected  the  evidence.  Abbott,  Trial  Brief, 
p.  49. 

If  offer  is  in  fiearing  of  jury. 

Where  the  evidence  sought  to  be  hitroduced  is  of 
an  oral  nature,  the  offer  to  produce  it  Is  necessarily 
oral,  and  may  be  made  in  the  presence  and  hearing 
of  the  Jury.  Bhould,  however,  its  introduction  be 
excluded  by  the  trial  court,  any  renewal  of  the  at- 
tempt should  not  be  indulged  (Scripps  v.  ReUly,  88 
Mich.  10);  and  in  cases  where  the  proffered  evidence 
is  of  a  documentary  character,  the  court  before 
passing  upon  its  admission  or  rejection  may  re- 
quire its  submission  to  him  for  inspection. 

The  principle  embodied  in  the  adjudications  re- 
lating to  this  subject  is  ably  stated  by  Mr,  Justice 
Nelson  in  Gould  v.  Weed,  12  Wend.  12,  decided  in 
1884.  In  the  course  of  a  singularly  exhaustive 
opinion  his  honor  says:  '^Upon  this  offer  (of  evi- 
dence) a  question  arose  on  the  trial  which  it  may 
be  proper  to  notice.  The  counsel  insisted  upon 
reading  from  the  stipulation  the  parte  objected  to, 
to  enable  the  Judge  to  understand  the  question, 
while  the  latter  requested  that  the  paper  should  be 
handed  to  him,  and  he  would  examine  it  for  him- 
self, which  was  refused.  Questions  involving  the 
admissibility  of  evidence  belong  exclusively  to  and 
are  to  be  considered  and  decided  by  the  court;  and 
we  are  unable  to  discover  any  well-founded  rea- 
son why  the  Judge  should  be  compelled  to  hear  the 
counsel  read  the  document  objected  to,  upon  this 
preliminary  iaquiry.  If  he  chooses  to  examine  it  for 
himself.  The  only  legitimate  object  In  reading  it 
is  to  put  the  court  in  possession  of  the  contents, 
which  is  most  effectually  attained  by  submitting  it 
to  bis  perusal.  Even  the  adverse  counsel  is  entitled 
to  the  inspection  of  a  paper  thus  offered  in  evi- 
dence, before  it  can  bo  read,  to  enable  him  to  ob- 
ject to  Its  admission,  if  be  thinks  proper  to  do  so; 
and  it  would  be  strange  If  the  same  privilege  did 
not  belong  to  the  court  when  an  objection  is  made 
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to  it  There  are  obvious  reasons  why  the  power 
thus  claimed  should  be  possessed,  as  the  practice  of 
offering  inadmissible  testimony  is  liable  to  abuse, 
and  is  sometimes  abused  when  it  rests  in  parol, 
with  a  view  improperly  to  influence  the  Jury.  The 
character  of  the  counsel  forbids  any  such  infer- 
ence in  this  case.  We  are  satisfied,  however,  that 
he  erred  in  refusing  to  submit  the  stipulation  to 
the  inspection  of  the  Judge,  and  that  the  Judge 
would  have  been  Justified  in  rejecting  it  solely  upon 
that  ground." 

A  comparatively  recent  case  decided  by  the  8n- 
preme  Court  of  Illinois  holds  it  to  be  error  for  the 
trial  court  to  permit  a  reading  of  the  suhstanoe  of 
proffered  evidence,  where  a  valid  objection  has  8n> 
pervened,  and  where  It  appears  that  it  is  but  a  sub- 
terfuge tor  placing  doubtful  or  improper  evidenoe 
before  the  Jury.   Phllpot  v.  Taylor,  T6  m.  809. 

It  is  a  settled  rule  that  where  a  conversation  be- 
tween persons  is  offered  in  evidence.  It  is  the  duty 
of  the  party  offering  it  to  disclose  how  it  may  be 
material,  and  this  was  decided  by  the  New  York 
supreme  court  at  general  term  in  an  opinion  pro- 
nounced by  Rosecrans,  X,  which  was  oonourred  in 
by  both  Justices  Ingraham  and  Leonard.  First 
Baptist  Church  v.  Brooklyn  F.  Ins.  Co.  28  How.  Pr. 
448. 

Tbe  case  of  Miles  v.  Loomis,  in  the  New  York 
Court  of  Appeals  in  1878,  and  reported  in  75  N.  Y. 
288,  is  suggestive  as  typifying  a  peculiar  phase  of 
the  subject  under  review.  In  order  to  secure 
a  comparison  of  handwriting  with  a  disputed 
signature,  and  to  conform  with  the  well-recogniamt 
rule  which  requires  that  the  document  with  the 
signature  compared  should  already  be  In  evi- 
dence, the  counsel  made  an  offer  of  evidence, 
which  was  not  objected  to,  and  the  court  all  oon> 
curred  In  holding  that  the  failure  to  object  when 
the  offer  was  made  absolutely  precluded  the  party 
from  subsequently  resisting  the  use  of  the  tesU* 
mony. 

Where  such  evidenoe  is  offered  and  admitted^ 
even  under  objection,  it  cannot  be  Impeached  by 
the  party  offering  it  and  the  document  Is  to  be  taken 
in  its  entirety  for  all  purposes  to  which  it  appllce. 
Maclin  V.  New  England  Mut.  L.  Ins.  Co.  88  La.  Ann. 
801;  Hewett  v.  Buck,  17  Me.  147, 85  Am.  Dec.  218. 

Principles  contended  for  In  the  dedalons  pre- 
viously cited  have  received  additional  riodicatlon 
in  the  case  of  Cames  v.  Platt«  16  Abb.  Pr.  N.  8.  837. 

Mr.  Justice  Freeman  holds  that  where  it  dearly 
appears  that  the  fact  is  Immaterial  unless  it  is  con- 
nected in  a  way  to  bind  a  party  to  the  action,  a 
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injury  occasioned  to  the  plaintiff  by  a  de- 
^t  therein  was  held  to  be  admissible  as  an  ad- 
Bsion  "that  it  was  their  duty  to  keep  the 
itfonn  in  repair."  This  case  is  readily  dis- 
guishable  from  the  case  at  bar.  The  de- 
idants  were  the  owners  of  a  building  contain- 
;  a  number  of  shops,  each  let  orally  to  a 
arate  tenant.  The  building  stood  back 
m  a  street,  and  had  a  wooden  platform  in 
nt  of  it,  which  extended  to  the  sidewalk  of 
street.  Tha  question  was  whether  the 
diords  or  the  tenants  were  bound  to  keep 
platform  in  repair.  The  act  of  the  de- 
jants  in  making  the  repairs  was  an  act  of 
linion  exercis^  by  them,  which  the  jury 
:bt  well  find  was  inconsistent  with  their  de- 
le  that  the  tenants  were  under  an  obligation 
;eep  the  platform  in  repair.  For  the  same 
on  the  fact  that  a  city  makes  repairs  upon 
ghway  after  an  accident  thereon  has  been 
[  to  be  admissible  to  show  an  acceptance  of 
highway  as  dedicated.  Mandersehid  ▼. 
ugue,  29  Iowa,  78.    See  also  8eu>ell  v.  Go- 


hoes,  75  N.  Y.  64;  Lqfaveitev.  Weaver,  92  Ind. 
477. 

The  plaintiff  further  contends  that,  if  this 
evidence  was  not  admissible  in  an  action  at 
common  law,  it  was  admissible  in  an  action 
under  Stat.  1887,  chap.  270,  because,  by  §  8, 
"the  amount  of  compensation,  in  case  of  death, 
is  to  be  assessed  with  reference  to  the  degree 
of  culpability  of  the  employer  herein,  or  the 

Sirson  for  whose  negligence  he  is  made  liable.'^ 
ut  if  the  evidence  is  not  admissible  to  show 
culpability,  we  fail  to  see  how  it  can  be  admis- 
sible to  show  the  degree  of  culpability. 

At  the  trial,  after  the  question  above  re- 
ferred to  had  been  excluded,  one  of  the  de- 
fendant's witnesses  testified  to  the  manner  in 
which  the  bank  was  shored  up  before  the  ac- 
cident, namely,  by  placing  a  plank  fourteen 
inches  wide  horizontally  alonf  the  bank,  about 
midway  between  the  top  and  the  bottom,  he 
having  observed  a  fissure  near  the  top  of  the 
bank  about  six  feet  lonff  and  a  quarter  of  an 
inch  wide.    He  and  other  witnesses  testified 


isePs  offer  to  prove  the  fact  and  subsequently 
troduoe  proof  of  suoh  oonneotion  may  be  re- 
1:  and  suoh  refusal  Is  discretionary  with  the 
court,  and  hence,  in  the  absence  of  manifest 
s,  not  a  pertinent  subject  of  inquiry  upon  ap- 

The  principal  etue  sustained. 

)  contention  of  the  principal  case  Is  fully  sus- 
cl  by  a  well-considered  decision  of  the  New 
Supreme  Court  In  1866,  upon  a  state  of  facts 
)ear8  a  strong  analogy  to  the  case  under  re- 
Tbore  was  an  offer  to  prove  certain  conver- 
I,  but  no  attempt  to  show  what  It  was.  The 
lony  was  received  under  objection;  and  the 
lecldes  that  evidence  so  offered  cannot  be  re- 
1  under  defendant's  objection,  and  that  the 
«  has  no  right  to  reserve  to  himself  the  power 
aining  or  rejecting  it  at  the  conclusion  of  the 
Peck  V.  Yorks,  47  Barb.  131. 
Superior  Court  of  the  City  of  New  York  has 
liat  evidence  cannot  be  received  against  the 
ion  and  exception  of  a  party,  upon  the  offer 
opposite  party  to  prove  a  certain  fact  and 
e  to  himself  the  power  of  retaining  or  reject- 
it  the  conclusion  of  the  case.  See  Clussman 
kel,  8  Bosw.  402;  Brooks  v.  Christopher,  6 

ao. 

e  is  an  intimation  In  favor  of  the  same  prlncl- 
McKnight  V.  Dunlop,  5  N.  Y.  537. 

mee;  precautions  after  accident  as  proof  of. 

ittitude  of  Juridical  comment  upon  this  im- 
t  topic  has  undergone  violent  fluctuation 
ly  be  regarded  as  far  from  settled  yet.  The 
3Dt  as  outlined  in  the  principal  case  is  doubt- 
■f  eotly  consistent  with  many  well-considered 
is;  but  as  many  eminent  jurists  have  ez- 
ooDtradictory  views  it  is  the  province  of 
>e  to  Indicate  the  tenor  and  trend  of  modem 
atlon  and  leave  the  discrepancies  of  view 
lire  Judgment.  The  case  of  Morso  v.  Minne- 
;  St.  li.  R.  Co.  30  Minn.  465,  is  chiefly  remark- 

*  a  weU-consldered  opinion  which  overthrew 
previous  decisions  of  a   singularly  able 

nd  established  a  precedent  as  far  as  regards 
»  of  Bfinnesota,  that  Is  at  hopeless  variance 
lat  in  other  Jurlsdlotloas.  In  0*Leary  v. 
o,  21  Minn.'66,  in  Phelps  v.  Mankato,23MiDn. 
In  Kelly  v.  Minnesota  R.  Co.,  88  Minn.  08, 
iciple  was  distinctly  announced  that  the 
ent  acts  of  a  party  in  making  repairs  and 
>n8   was  evidence  of  negligence;  but  the 

•  A. 


later  opinion  announced  in  Morse  v.  Minneapolis  & 
St.  L.  R.  Co.,  supra,  distinctly  repudiates  the  former 
rule  in  the  use  of  the  following  language:  '*On  ma- 
ture reflection,  we  have  concluded  that  evidence  of 
this  kind  ought  not  to  be  admitted  under  any  cir- 
cumstances, and  that  the  rule  heretofore  adopted 
by  this  court  is 'on  principle  wrong,  not  for  the  rea^ 
son  given  by  some  courts,  that  the  acts  of  the  em- 
ployes making  such  repairs  are  not  admissible 
against  their  principals,  but  upon  the  broader 
ground  that  such  acts  afford  no  legitimate  basis  for 
construing  such  an  act  as  an  admission  of  pre- 
vious neglect  of  duty.  A  person  may  have  exer- 
cised  all  the  care  which  the  law  required,  and  yet, 
in  the  light  of  his  new  experience,  after  an  unex- 
pected accident  has  occurred,  as  a  measure  of  ex- 
treme caution,  he  may  adopt  additional  safeguards. 
The  more  careful  a  person  Is,  the  more  retpard  he 
has  for  the  lives  of  others,  the  more  likely  he  would 
be  to  do  so,  and  it  would  seem  unjust  that  he  oould 
not  do  so  without  being  liable  to  have  such  acts 
construed  as  an  admission  of  prior  negligence." 

In  reaching  this  conclusion  the  Minnesota  court 
harmonized  the  decision  with  that  of  the  New  York 
Court  of  Appeals  as  reported  in  Bougan  v.  Cham- 
plain  Transp.  Co.,  66  N.  Y.  1.  In  which  case  Ifr.  Jus- 
tice Grover  held  that  evidence  of  the  defendant's 
acts  after  an  accident  had  occurred,  which  were 
desifirned  to  prevent  the  recurrence  of  a  similar  ac- 
cident, was  immaterial.  Negligence  mtist  be  de- 
termined by  what  was  known  before  and  at  the 
time  of  an  accident,  not  from  the  knowledge  that 
springs  from  accident  Itself. 

In  Salters  v.  Delaware  &  H.  Canal  Co.,  8  Hun,  388, 
it  was  held  erroneous  to  admit  evidence  to  show 
that  after  the  accident  the  railroad  company 
changed  the  character  of  its  switch.  Landon,  J., 
writing  the  opinion,  said:  '*The  plaintiff  was  per- 
mitted to  give  evidence  to  the  effect  that  after  the 
accident  the  defendants  submitted  a  target  switch 
for  the  common  one.  Within  the  ruling  in  Bougan 
V.  Champlain  Transp.  Co.,  56  N.  Y.  1,  this  seems  to 
be  error.  Whether  the  defendants  were  negligent 
was  a  question  to  be  decided  upon  the  facts  as  they 
existed  at  the  time  of  the  injury.  What  the  de- 
fendants did  afterward  was  immaterial,  unless  their 
acts  could  be  construed  as  equivalent  to  their  dec- 
laration that  they  were  negligent  at  the  time  of  the 
Injury.  But  the  question  appears  to  be  settled  by 
authority  and  not  open  for  discussion  in  this  court." 

In  Payne  v.  Troy  &  Boston  R,  Co.,  9  Hun,  526,  the 
action  was  to  recover  damages  for  an  Injury  to 
plaintiff's  horse,  received  while  passing  over  a  cross- 
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that  they  saw  no  other  signs  of  weakness  in 
the  bank  before  the  accident,  which  was  caused 
by  earth  falling  from  b^low  the  plank.  The 
plaintiff  contends  that  the  evidence  excluded 
would  tend  to  qualifjr  the  statements  of  these 
witnesses.  Without  intending  to  intimate  that 
such  would  be  its  effect,  it  is  enough  to  say 
that  as  in  our  opinion  the  question  asked  was, 
both  upon  principle  and  the  great  weight  of 


authority,  properly  excluded  when  offered,  if 
it  became  competent,  in  consequence  of  evi- 
dence put  in  by  the  defendant,  the  plaintiff 
should  have  offered  it  in  rebuttal. 

As  we  are  of  opinion  that  in  an^  aspect  of 
the  case  the  question  put  to  the  plaintiff's  wit- 
ness was  properly  excluded, the  order  must  be— 

Exceptions  overruled. 


ing  upon  defendant's  track.  The  plaJntifl  was  al- 
lowed, agalost  defendant's  objection  and  excep- 
tion, to  show  that  shortly  after  the  accident  the 
defendant  took  up  the  i^anks  at  the  crossing  and 
replaced  them  by  new  ones.  This  w>is  held  to  be 
error.  Learned,  P.  J.,  writing  the  opinion,  said: 
*The  only  way  in  which  such  subsequent  acts  could 
hear  upon  the  question  would  be  as  an  admission 
that  they  had  been  negligent.  So  a  Jury  would  be 
likely  to  understand  such  proof.  Tet  it  would 
plainly  be  unjust  to  the  defendants  that  they  should 
not  take  additional  precautions  against  accidents 
without  the  risk  that  these  precautions  should  be' 
construed  into  an  admission  of  prior  negligence. 
To  put  down  a  new  plank  was  an  act  which  the  de- 
fendants might  do  for  various  reasons.  Yet  it 
would  be  easy  to  argue  from  that  act,  to  a  Jury,  that 
the  defendants  themselves  knew  that  the  crossing 
had  heen  badly  constructed,  or  was  out  of  repair. 
It  seems  to  me  that  this  evidence  was  improperly 
admitted,  and  that  a  new  trial  is  therefore  neces- 
sary." 

In  Dougan  v.  Champlain  Transp.  Co.,  56  N.  Y.  1, 
plaintiffs'  intestate  slipped  from  the  deck  of  & 
steamboat  under  the  outer  railing  and  was  drowned,^ 
and  proof  was  offered  by  the  plaintiff  that  after 
the  accident  the  defendant  boarded  up  the  space 
between  the  railing  and  the  deck:  and  this  court 
held  that  the  evidence  was  properly  excluded. 
Grover,  J.,  writing  the  opinion,  said:  ''This  was 
immaterial;  its  negligence  is  to  be  determined  by 
what  was  known  before  and  at  the  time  of  the  ac- 
cident." 

In  Dale  v.  Delaware,  L.  &  W.  R.  Co.,  78  N.  Y.  468, 
the  plaintiff  was  a  passenger  in  one  of  defendant's 
cars  and  was  seated  near  an  open  window  with  his 
-elbow  on  the  window-sill,  and  while  passing  over  a 
bridge  his  elbow  was  struck  by  some  substance  and 
his  arm  broken.  It  appeared  that  some  months 
after  the  accident  the  bridge  was  removed  and  re- 
placed by  an  iron  one  with  trusses  that  did  not  rise 
as  high  as  the  window-sill.  Testimony  was  re- 
ceived under  objection  to  the  effect  that  on  the 
new  bridge  the  distance  between  the  rails  and  the 
sides  of  the  trusses  was  greater  than  the  old  one. 
The  court  charged  the  Jury  that  they  might  take 
that  fact  into  consideration  in  determining  whether 
the  defendants  were  not  guilty  of  negligence  in  al- 
lowing the  old  bridge  to  remain.  This  charge  was 
held  to  be  erroneous.  See  the  opinion  of  Earl.  X, 
in  Corcoran  v.  Peekskill,  10  Cent.  Rep.  482, 108  N.  Y. 
161. 

The  authorities  are  collected  and  discussed  in  the 
case  of  Nalley  v.  Hartford  Carpet  Co.,  51  Conn.  524, 
and  it  was  there  said:  ''The  fact  that  an  accident 
has  happened  and  some  person  has  been  injured, 
immediately  puts  a  party  on  a  higher  plane  of  dil- 
igence and  duty,  from  which  he  acts  with  a  view  of 
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preventing  the  possibility  of  a  similar  aoddent, 
which  should  operate  to  commend  rather  than  con- 
demn the  person  so  acting." 

The  question  received  consideration  in  the  very 
recent  case  of  Hodges  v.  Feroival,  182  IlL  53,  and  in 
the  course  of  the  discussion  the  court  said:  "The 
happening  of  an  accident  may  inspire  a  party  with 
greater  diligence  to  prevent  a  repetition  of  a  simi- 
lar occurrence,  but  the  exercise  of  such  increased 
diligence  ought  not,  necessarily,  to  be  regarded  as 
tantamount  to  a  confession  of  past  neglects" 

The  rule  asserted  in  the  cases  from  which  we  have 
quoted  is  declared  in  many  other  cases.  Dougan 
V.  Champlain  Transp.  Co.  66  N.  Y.  1:  Baird  v.  Daly, 
e8N.Y.547:  Dale  V.  Delaware, L.&W.  R.C0.73N. 
Y.  468;  Salters  v.  Delaware  &  H.  Canal  Co.  3  Hun, 
838;  Payne  v.  Troy&  B.  B.  Co.  9  Hun,  6S6;  Cramer 
V.  Burlington,  45  Iowa,  627;  Hudson  v.  Chicago  ft 
N.  W.  R.  Co.  69  Iowa,  581;  Ely  v.  St.  LouJta,  K.  a  ft 
N.  R.  Co.  77  Mo.  84. 

Views  expressed  in  the  context  have  been  given 
further  expansion  by  the  Supreme  Court  of  Indi- 
ana, in  a  very  recent  case.  Mr.  Justice  EUiott,  writ- 
ing for  reversal,  says:  '*The  rule  stated  and  en- 
forced in  the  cases  referred  to  is  the  only  one  that 
can  be  defended  on  principle."  Terre  Haute  ALB. 
Co.  V.  Clem,  7  L.  R.  A.  688,  128  Ind.  15.  This  ease 
contains  an  elaborate  cogent  argument  for  the 
position  it  seeks  to  establish. 

A  recent  Massachusetts  case  indicates  the  aame 
view  with  that  delineated  in  the  previous  adjudica- 
tion here  cited.  The  Judge  presiding  at  the  trial 
refused  to  allow  the  plaintiff's  counsel  to  comment 
in  argument  upon  the  fact  that  the  defendant  had 
stationed  a  flagman  at  the  crossing  since  the  acci- 
dent and  this  ruling  on  appeal  was  affirmed  by  the 
full  court.  The  court  says:  '^Its  adoption  of  a  par- 
ticular safeguard  at  any  time,  whether  an  accident 
had  previously  occurred  or  not,  could  not  he 
deemed  an  admission  that  taking  any  less  preoaa- 
tlon  would  be  negligence."  Menard  v.  Boston  ft 
M.R.Co.l60MasfB.386. 

The  contrary  view. 

It  remains  to  consider,  the  Judicial  attitude  of  the 
Pennsylvania  Supreme  Court,  which  is  in  opposi- 
tion to  that  of  the  authorities  previously  cited.  In 
the  case  of  West  Chester  ft  P.  R.  Co.  v.  MoElwee,  67 
Pa.  311,  the  precise  question  involved  in  this  dis- 
cussion came  under  review.  The  action  is  for  dam- 
ages occasioned  by  death  of  plaintiff's  son  through 
the  alleged  negligence  of  the  company.  Bvidenoe 
was  offered  at  the  trial  to  show  that  immediately 
after  the  accident  the  defendant  company  removed 
its  tracks,  and  Mr.  Juetiee  Mitchell,  writing  the 
opinion  of  an  undivided  court,  very  pertinently 
asks.  If  the  proximity  of  the  track  to  the  building 
did  not  increase  the  danger,  why  was  it  moved? 
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A  leriei  of  papers  appearingr  :o  relate  to 
16  flame  contract  may  oonatltutea  sufficient 
emoraadam  within  the  Statute  of  Frauds,  al- 
louffh  only  one  of  them  is  sifirned  by  the  party 
be  charged. 

A  written  agrcoment  for  a  sab- 
maet  **to  be  made  subject^*  to  a  lease  not  yet 
ezintence,  hut  which  is  to  be  obtained,  is  not. 
r  that  reafloo,  insufficient  under  the  Statute  of 
audfl  after  such  lease  is  obtahied  in  writin^r. 
Objection  to  a  Tarlance  between  a  lease 
reed  upon  and  the  one  delivered  I9  waived  by 
Fuaal  to  accept  any  lease. 
Wairer  as  a  delSense  for  nonperformance 
a  oontmct  must  be  pleaded. 

(July  28, 1801.) 

3P0RT  bv  the  Superior  Court  for  SuflEolk 
County  for  the  opinion  of  the  Supreme 
dal  Court  of  an  action  brought  to  recover 
figes  for  tlie  breach  of  an  agreement  to 
certain  rooms  in  the  Boylston  Building, 
an,  in  which  a  verdict  had  been  directed 
vor  of  defendants.  Verdict  iet  aside. 
le  facts  appear  in  the  opinion. 
wre.  Caasten  Browne  and  O.  A.  O. 
it  for  plaintiffs. 

'.  H.  w.  Brafl^^  for  defendant  Ritz. 
sere.  W.  F.  Sloeumand  W.  S.  Sloemn 
3fendant  Glines. 

rthrop,  c/i,  delivered  the  opinion  of  the 

is  is  an  action  of  contract,  brought  bv 
embers  of  the  firm  of  Free! and,  Loomis  & 
.gainst  the  members  of  the  firm  of  Ritz 
ines,  for  the  breach  of  an  agreement, 
'  seal  and  signed  by  the  parties,  to  ac- 
I  lease  of  certain  rooms  in  a  building. 
)  agreement  declared  on  recited  that  a 
ing  was  then  in  process  of  erection  by 
boylston  Market  Association,  on  the 
•  of  Washington  Street  and  Boylston 
,  in  Boston ;  that  Freeland,  Loomis  <& 
id  entered  into  an  agreement  with  said 
fttion  for  a  lease  of  said  building  as 
s  the  same  should  be  completed ;  and 
itz  and  Glines  were  desirous  of  obtain- 
3m  Freeland,  Loomis  &  Co.  a  lease  of 
f  said  building,  **to  wit,  rooms  on  the 
loor  thereof,  as  marked  on  plan  of  said 
in  the  possession  of  Freeland,  Loomis 
containing  about  2,500  square  feet, 
r  less,  and  situated  in  the  northeasterly 
of  said  building,  for  the  purpose  of 
conducting  the  photographing  busi- 
Freeland,  T^oomis  &  Co.  agreed,  as 
I  the  building  should  be  ready  for  oc- 
y,  and  a  lease  thereof  executed  and 
ed  to  them,  to  execute  and  deliver, 
tz  &  Glines  a^eed  to  accept,  **a  lease 
rooms  aforesaid,  to  be  used  solely  and 
veVjr  for  the  business  aforesaid,  for  a 
of  five  years  from  the  date  of  the  com- 


pletion of  said  building,  at  an  annual  rental 
of  $2,600,  payable  in  equal  monthly  install- 
ments, the  lease  to  bo  in  substantial  accord- 
ance with  the  blank  form  hereunto  annexed, 
and  to  be  made  subject  in  all  respects  to  the 
terms  and  conditions  of  the  said  agreement 
and  lease  between  said  Freeland,  Loomis  & 
Co.  and  said  Boylston  Market  Association." 

1.  The  defendants  contend  that,  inasmuch 
as  the  agreement  provides  that  the  lease  is 
"to  be  made  subject  in  all  respects  to  the 
agreement  and  lease  between"  the  plaintiffs 
and  their  lessor,  which  lease  was  not  then  in 
existence,  there  is  no  sufficient  agreement  or 
memorandum  to  satisfy  the  Statute  of  Frauds, 
Pub.  Stat.  chap.  78.  §  1,  cl.  4. 

The  agreement  declared  on  is  dated  April 
17,  1888,  and  it  is  clear  that,  considered 
alone,  it  is  insufficient  to  satisfy  the  Statute, 
for  some  of  its  terms  were  then  uncertain 
and  might  never  be  made  certain.  May  v. 
Ward,  184  Mass.  127 ;  Asherofl  v.  Buttericorih, 
186  Mass.  511.  What  was  then  uncertain 
has, however,  since  been  made  certain,  as  it 
appears  by  the  report,  upon  which  the  case 
comes  before  us,  that  in  January,  1889,  before 
this  action  was  brought,  a  lease,  in  writing, 
of  the  entire  building  was  delivered  to  the 
plaintiffs  by  their  lessor. 

It  is  a  well -settled  rule  of  law  that  while 
the  memorandum  must  express  the  essential 
elements  of  the  contract  with  reasonable 
certainty,  these  may  be  gathered  either  from 
the  terms  of  the  memorandum  itself  or  from 
some  other  paper  or  papers  therein  referred  to. 
If  one  of  a  series  of  papers  which  appear  to 
have  relation  to  the  same  contract  is  signed 
by  the  party  to  be  charged,  this  is  enough, 
as  all   Uie  papers  are  to   be  considered    to- 

f  ether,  as  forming  one  contract  or  memoran- 
um.  There  is  no  doubt,  also,  that  parol 
evidence  is  admissible  to  identify  any  paper 
referred  to.  Attcood  v.  Cobb,  16  Pick.  227, 
280;  Leni^  v.  Wannemaeher,  9  Allen,  412; 
Rhoades  v.  CaMner,  12  Allen,  180 ;  Beckmth 
V.  Talbot,  95  U.  S.  289,  24  L.  ed.  496 ;  Gra:f' 
ton  V.  Gummings,  99  U.  S.  100,  25  L.  ed. 
366 ;  Byan  v.  United  States,  186  U.  S.  68,  88, 
84  L.  ed.  447,  453 ;  Peek  v.  VandeTnark,  99 
N.  Y.  29 ;  Louisville  Asphalt  Varnish  Co.  v. 
Lorick,  29  S.  C.  533,  2  L.  R.  A.  212  j  Ridgvcay 
V.  Whartmt,^  H.  L.  Cas.  238;  Fitzmaurice 
L.  Cas.  78,  102 ;  Baumann  v. 


y^.8H. 
James,  L.  R.  3  Ch.  508 ;  Shardl&w  v.  Cottrell^ 
L.  R.  18  Ch.  Div.  280,  L.  R.  20  Ch.  Div.  90 ; 
Studds  V.  Watsfm,  L.  R.  28  Ch.  Div.  805 ; 
Oliver  V.  Hunting,  L.  R.  44  Ch.  Div.  205 ; 
Long  V.  Millar,  L,  R.  4  C.  P.  Div.  460 ;  Cate 
V.  Hastings,  L.  R.  7  Q.  B.  Div.  125. 

The  defendants,  however,  contend  that  these 
principles  apply  only  to  papers  already  in 
existence  when  the  instrument  signed  Dy  the 
party  sought  to  be  charged  is  executed,  and, 
m  support  of  this  view,  rely  upon  the  case 
of  Wood  V.  Midgley,  2  8m.  &  G.  115,  8.  C. 
on  app.  5  De  G.  M.  &  G.  41.  This  was 
a  bill  for  specific  performance  of  a  contract 
of  sale  of  land.  Some  of  the  terms  had  been 
reduced  to  writing  but  not  signed.  The 
purchaser  paid  his  deposit  money  to  the  auc- 


— As  to  when  several  papers  may  consti-  ;  of  Frauds,  see  note  to  Louisville  Asphalt  Varnish 
liBolent  memorandum  within  the  Statute  I  Ck).  v.  Lorick  (8.  C.)  2  L.  K.  A.  218. 
.A.  86 
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tioneer  who  sold  the  land,  and  he  signed  the 
following  receipt:  "Memorandum.  Mr. 
Thomas  Midgle^  has  paid  to  me  the  sum  of 
£50  as  a  deposit  and  in  part  payment  of 
£1,000  for  the  purchase  of  the  Ship  &  Camel 
public  house  at  Dockhead,  the  terms  to  be 
expressed  in  an  agreement  to  be  signed  as 
soon  as  prepared."  Vice- Chancellor  8tuart 
overruled  a  demurrer  to  the  bill,  on  the 
ground  that  the  memorandum  to  be  prepared 
and  signed  was  only  the  fair  copy  of  the 
draft  as  settled  and  agreed  to.  On  appeal, 
the  demurrer  was  sustained  by  Lard  Justice 
Turner  and  Lard  Justice  Knight  Bruce,  on 
the  ground  that  the  agreement  referred  to, 
althoueh  it  fixed  the  pfice,  left  other  points 
to  be  aetermined.  "The  conditions  of  sale 
were  to  be  adapted  to  a  sale  by  private  con- 
tract, and  were  to  be  subject  to  a  future  agree- 
ment. "  The  case  is  therefore  one  of  an  agree- 
ment incomplete  when  made  and  which  never 
was  completed.  See  also  Ridgicay  v.  Whar- 
ton and  Fitzmaurice  v.  Bay  ley,  supra;  Jtum- 
niens  v.  BobtJis,  3  De  G.  J.  &  S.  88. 

In  Braim  v.  Belloips,  4  Pick.  179,  the  plain- 
tiff and  the  defendant  were  owners  of  a  water 
privilege,  with  the  buildings  thereon,  etc. 
The  plaintiff  agreed  to  sell  his  interest,  and 
the  defendant  agreed  to  buy  it,  "at  such 
prices  as  shall  be  agreed  on  and  awarded  by 
three  men,  one  chosen  by  the  plaintiff,  one 
by  the  defendant,  and  the  third  by  the  two 
thus  chosen,  which  award  shall  be  final  and 
binding  on  the  parties.  **  After  the  price  bad 
been  thus  determined  in  writing,  the  de- 
fendant refused  to  perform  his  agreement. 
The  plaintiff  brought  an  action  for  covenant 
broken,  to  which  the  defendant  set  up  the 
Statute  of  Frauds,  contending  that  the  referees 
were  not  named  in  the  agreement,  and  that  it 
depended  wholly  upon  parol  evidence  to 
determine  who  they  were.  This  objection 
was  disposed  of  by  the  court  saying  that  the 
contract  had  been  performed  in  this  respect. 
The  defendant  further  contended  that  the 
price  should  have  been  fixed  by  the  agree- 
ment, whereas  it  was  to  be  ascertained  by 
the  referees.  But  this  objection  was  over- 
ruled. The  last  point  decided  in  this  case, 
therefore,  is  a  direct  authority  for  the  prop- 
osition that  it  is  no  objection  to  a  written 
contract  that  some  of  the  terms  are  to  be 
fixed  by  something  to  be  done  in  the  future, 
if  that  something  is  done  before  action  is 
brought;  and  that,  if  it  is  in  writing,  the 
provisions  of  the  Statute  of  Frauds  are  com- 
plied with. 

We  are  therefore  of  opinion  that  the  Statute 
of  Frauds  is  no  defense  to  this  action. 

2.  The  defendants  further  contend  that  the 
plaintiffs  are  not  entitled  to  recover  because 
they  have  not  performed  their  part  of  the 
agreement.  It  appears  from  the  report  that 
the  plaintiffs  on  February  11,  1889,  sent  to 
the  defendants  a  letter  in  regard  to  the  rooms 
in  the  new  building,  and  in  regard  to  their 
lease,  to  which  letter  the  defendants  made 
no  reply.  There  was  evidence  that  duplicate 
leases  were  sent  to  the  defendant  Ritz  about 
12  L.  R.  A. 


Feburary  15,  1889;  that  he  afterwards  sent 
one  of  them  to  the  defendant  Olines;  that 
these  leases  were  in  the  possession  of  the 
defendants  at  the  time  of  the  trial ;  that  the 
plaintiffs  had  not  seen  or  heard  from  Ritz 
after  sending^ the  leases ;  that,  two  or  three 
weeks  after  February  15,  Glines  had  called 
on  the  plaintiffs  and  said  that  he  was  ready 
to  sign  but  Ritz  would  not,  and  that  Ritz 
would  not  ffo  in  company  with  him ;  that 
neither  defendant  bad  signed  the  lease,  or 
offered  to  sign  any  form  of  lease.  Glines, 
who  was  called  as  a  witness  by  the  plaintiffs, 
testified  that  Ritz  declined  to  have  anything 
to  do  with  him  in  this  matter ;  and  that  he, 
Glines,  had  said  that  he  could  not  sign 
because  Ritz  would  not,  as  he  had  not  ube 
money  to  carry  it  out  if  he  did  sign.  It 
was  agreed  that  prior  to  the  bringing  of  the 
writ  the  defendants  had  said  to  the  plaintiffs 
that  they  should  not  sign  the  lease,  and  the 
plaintiffs  might  go  ahead  and  let  the  rooms. 

The  defendants'  counsel  pointed  out,  at 
the  argument,  several  particulars  in  which, 
as  they  contended,  the  lease  sent  to  the  de- 
fendants differed  from  the  form  annexed  to 
the  agreement.  We  do  not  find  it  necessary 
to  consider  these,  as  we  are  of  opinion  that, 
on  the  evidence,  the  jury  mifl^ht  well  have 
found  that  the  defendants  maae  no  objection 
to  the  lease  sent  them,  were  not  willing  to 
accept  a  lease  in  any  form,  and  therefore 
waived  a  strict  compliance  by  the  plaintiffs 
with  the  terms  of  the  agreement.  See  Oerrith 
V.  Narris,  9  Gush.  167,  as  modified  by  UotdS' 
worth  V.  Tucker,  148  Mass.  869.  875,  8  New 
Eng.  Rep.  499;  Bretcer  .v.  Winchester,  % 
Allen,  389;  Curtis  v.  Aspinwall,  114  Mass. 
187,  193 ;  Lau)e  v.   Hanoood,  139  Mass.  138. 

3.  At  the  trial  the  presiding  judge  ruled 
that  the  action  in  its  present  form  could  not 
be  maintained,  and  ordered  a  verdict  for  the 
defendants,  reserving  the  right  to  the  plain- 
tiffs to  move  to  amend,  upon  such  terms  as 
the  superior  court  might  order,  if,  in  the 
opinion  of  the  Supreme  Judicial  Court,  the 
plaintiffs,  upon  the  evidence,  would  have  a 
right  to  recover  in  any  form  of  action  at 
law,  in  which  event  the  verdict  was  to  be 
set  aside,  and  the  case  to  stand  for  trial.  At 
the  argument  in  this  court,  no  objection  waa 
made  either  to  the  form  of  the  action  or  to 
the  declaration.  We  have  not,  therefore, 
carefully  scrutinized  either.  It  is  obvious, 
however,  that  as  the  contract  declared  on  is 
incomplete  in  itself,  the  terms  of  the  lease 
to  the  plaintiffs  from  their  lessor,  as  far  as 
they  are  material  to  complete  the  contract, 
should  be  set  forth  with  appropriate  allega- 
tions ;  and  that  if  the  plaintiffs  rely  upon  a 
waiver  by  the  defendants,  it  should  be 
pleaded  as  an  excuse  for  non- performance. 
Falmer  v.  Sawyer,  114  3Ias8.  115.  Whether 
the  substitute  declaration,  so  called,  sufii- 
ciently  sets  forth  a  waiver  need  not  be  con- 
sidered, as  the  point  has  not  been  argued. 

The  result  is,  therefore,  that  the  verdict  is  to 
be  set  aside  and  the  case  stand  for  trial. 

So  ordered. 
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1.  An  agreement  to  prevent  competi- 
tion between  two  corporations  in  the  manufac- 
ture of  flsh  glue  under  a  fMitent  whereby  an  arti- 
cle nearly  worthless  is  to  be  converted  into  one  of 
large  value  is  not  against  public  policy. 

8.  The  invalidity  of  a  patent  does  not 
destroy  the  conaideration  for  a  con- 
tract*  based  on  its  supposed  validity,  to  settle 
litigation  under  it  and  fix  the  respective  rights  of 
the  parties,  especially  where  the  contract  in- 
cludes mutual  covenants  as  to  the  conduct  of 
their  business  and  is  partly  executed  before  the 
Invalidity  is  discovered. 

8.  Specific  performance  of  a  contract 
irill  not  be  defeated  for  failure  of  consid- 
eration, where,  after  knowledge  of  the  failure, 
ttfe  defendant  has  chosen  to  avail  himself  of  the 
benefits  of  the  contract  and  to  go  on  under  it. 

4.  Thespedflc  performance  of  a  con- 
tract to  deliver  fish  skins  may  be  com- 
pelled on  the  ground  that  damages  for  failure  to 
perform  would  be  irreparable  where  both  par- 
ties are  engaged  in  manufacturing  the  skins  into 
glue  and  complainant  would  be  able  to  procure 
them  elsewhere,  and  thus  continue  its  business, 
only  with  great  difficulty  if  at  alL 

6.  The  modification  of  a  contract  in  de- 
tails by  common  understanding  and  mutual  con- 
sent will  not  defeat  a  right  to  specific  perform- 
ance if  it  is  still  clear  what  the  rights  of  the  par- 
ties are  under  the  contract  as  modified. 

(June  25, 1801.) 

KEPORT  by  the  Supreme  Judicial  Court  for 
Essex  County  (KDowltOD,</l)  for  the  opin- 
lOQ  of  the  full  court  of  an  action  brought  to 
compel  specific  performance  by  defendant  of  a 
contract  by  which  it  was  alleged  to  have  un- 
dertaken to  permit  complainant  to  receive  from 
producers  a  certain  quantity  of  fish  skins, 
needed  by  it  in  its  basmess  of  making  glue. 
Decree  in  favor  of  eomplainant. 

The  facts  sufiiciently  appear  in  the  opinion. 

Mr,  Causten  Browne,  for  complainant: 

The  continuing  injury  which  the  bill  seeks 
to  avert  could  not  be  compensated  in  damages. 
It  involves  the  practical  destruction  of  the  busi- 
ness in  which  tne  complainant  is  engaged. 

Florence  Sewing  Maeh.  Co.  v.  Orover  d  B, 
Sewing  Mach.  Co,  110  Mass.  11;  Ballou  v.  Hop- 
kinton,  4  Gray,  828. 

The  agreement  in  the  case  at  bar  is  clearly 
legal. 

Central  Shade  BoUer  Co,  v.  Cushman,  8  New 
Eng.  Rep.  605,  143  Mass.  858. 

Mewre.  Charles  H.  Drew  and  Pajson 
E.  Tncker,  for  defendant: 

A  conveyance  of  a  void  patent,  or  an  inter- 
est under  a  void  patent,  is  not  sufficient  con- 


sideration to  sustain  a  contract,  even  if  both 
parties  at  the  time  the  contract  was  made  be- 
lieved the  patent  to  be  valid. 

Diekineon  v.  HaU,  14  Pick.  217;  Lester  v. 
Palmer,  4  Allen,  146;  Nash  v.  Lull,  102  Mass. 
60;  Harlow  v.  Putnam,  124  Mass.  653. 

Where  the  intere&t  under  the  void  patent  is 
the  main  consideration  of  the  contract,  the 
contract  will  not  be  enforced,  although  there 
may  be  some  other  considerations  for  the  con- 
tract, which  would  not  exist  had  the  invalidity 
of  the  principal  consideration  been  recognizetl. 

Bliss  V.  Negus,  8  Mass.  46;  Bierce  v.  Stock- 
ing. 11  Gray.  178. 

Where  the  consideration  fails  in  part  after 
conveyance  made  the  contract  may  be  avoided 
pro  tanto. 

Dyer  v.  Honhcr,  22  Pick.  258,  261. 

The  contract  is  void  as  contrary  to  public 
policy. 

Any  agreement  whose  object  is  to  depress 
articles  in  the  market,  or  prevent  their  increase 
in  price  by  stifling  competition,  is  void,  as  in 
restraint  of  trade. 

Qibibs  V.  Smith,  115  Mass.  592;  Phippen  v. 
Stiekney,  8  Met.  884;  Morris  Bun  Coal  Co,  v. 
Barclay  Coal  Co.  68  Pa.  187;  Arnot  v.  Pittston 
d  E.  Coal  Co.  68  N.  Y.  558;  Raymond  v.  Leav- 
itt,  46  Mich.  447;  Stanton  v.  Allen,  5  Qenio, 
484;  Western  U.  Teleg.  Co.  v.  American  U. 
Teleg.  Co.  65  Ga.  160;  Oregon  Steam  Nav.  Co.  v. 
Winsor,  87  U.  S.  20  Wall.  66,  68,  22  L.  ed. 
315,  818;  Mogul  S.  S.  Co.  v.  McGregor,  L.  R. 
28  Q.  B.  Div.  598;  Craft  v.  McConoughy,  79 

It  is  against  public  policy  because  it  enables 
the  plaintift,  if  he  chooses,  to  tie  the  hands  of 
the  defendant  and'  stop  its  works  altogether, 
either  by  forcing  the  price  of  fish  skins  so  low 
that  they  cannot  be  bought,  or  so  high  that 
they  cannot  be  purchased  and  made  into  glue 
except  at  a  loss. 

Central  Ohio  Salt  Co.  v.  Guthrie,  85  Ohio 
St.  667:  Bilton  v.  Eckersley,  6  El.  &  Bl.  47. 

Courts  of  equity  will  never  enforce  a  con- 
tract which  tends  to  restrict  labor  and  trade, 
except  in  the  few  cases  where  it  has  been  held 
that  a  partial  restriction  may  properly  be  made. 

KeeUrY.  Tavlor.S^Fh.  46)8;  Oibbsy.  Smith 
and  Central  Ohio  Salt  Co.  v.  Guthrie,  supra, 

Knowlton*  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  and  defendant  corporations 
which  had  been  engaged  in  litigation  with 
each  other  as  to  the  alleged  infringement  of 
a  patent  owned  by  the  plaintiff,  supposing 
the  validity  of  the  patent  fully  established, 
and  believing  that  they  would  be  able  prac- 
tically to  control  the  profitable  manufacture 
of  fish  glue,  entered  into  a  contract  with  each 
other  by  which  the  defendant  was  to  pay  a 
certain  sum  for  damages  and  one  half  of  the 
costs  of  the  suits,  and  to  be  allowed  the  use 


Note.— Contraots  In  restraint  of  trade  are  against 
public  policy  and  void.  See  notes  to  People  v.  Chi- 
cacro  Oas  Trust  Ck>.  (HI.)  8  L.  R.  A.  497:  Adams 
€k)unty  v.  Hunter  (Iowa)  6  L.  R.  A.  616;  Chippewa 
Valley  &B.  R.  Co.  v.  ChlcaffO,  St.  P.  M.  &  O.  R.  Co. 
(Wis.)  6  L.  R.  A.  001;  Richardson  v.  Buhl  (Mich.)  6 
L.  R.  A.  457:  Bowman  v.  Phillips  (Kan.)  8  L.  R.  A. 
681;  People  v.  North  River  Sugar  Ref .  Co.  (N.  Y.)  2 
12  L.  R.  A. 


L.  R.  A.  88;  Leslie  v.  LorilUrd  (N.  T.)  1  L.  R.  A. 
456. 

Contracts  in  partial  restraint  of  trade  may  be 
valid.  See  note  to  Carroll  v.  Giles  (S.  C.)  4  L.  R.  A. 
164. 

Contracts  to  regulate  competition  in  trade  are  not 
illegal.  See  note  to  National  Benefit  Co.  v.  Union 
Hospital  Co.  (Minn.)  U  L.  R.  A.  437. 
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of  the  patent.  Each  party  was  to  conduct  its 
own  establishment  and  they  were  to  unit«  in 
the  purchase  of  fish  skins,  an  article  of  which 
the  supply  was  limited  and  from  which  the 
^sh  glue  is  manufactured,  so  that  there  should 
be  no  competition  between  thorn.  The  plain- 
tiff was  to  fix  the  price  of  all  skins  purchased, 
the  parties  were  to  have  certain  places  as- 
signed to  them  by  two  persons  named,  of 
which  they  were  respectively  to  have  the 
product ;  from  the  proprietors  of  certain  other 
places  mentioned  the  defendant  was  to  have 
the  entire  product  and  to  allow  the  plaintiff 
to  receive  irom  it  one  third  thereof,  and  the 
two  parties  were  to  divide  equal Ijr  between 
them  the  skins  which  might  be  obtained  from 
new  producers.  They  were  both  to  sell  the 
glue  at  the  same  price,  to  be  agreed  upon  from 
time  to  time,  and  the  contract  contained  other 
stipulations,  the  effect  of  which  was  to  pre- 
vent competition  between  them.  The  con- 
tract was  made  in  February,  1884.  After 
they  had  conducted  the  business  in  this  man- 
ner until  early  in  1887,  it  became  evident  to 
both  that  tlie  patent  was  invalid,  although 
no  formal  judgment  was  rendered  declaring 
it  so.  Thereupon,  Mr.  Brooks,  the  manager 
of  the  defendant  Company,  made  a  large 
number  of  what  are  known  as  the  long-term 
contracts  for  the  purchase  of  all  skins  to  be 
produced  until  the  year  1900,  with  nearly  all 
the  producers  of  fish  skins*known  to  the  par- 
ties. The  plaintiff  received  its  share  of  these 
skins  and  no  difficulty  arose  between  the  two 
Companies*  until  early  in  July,  1890,  when 
the  defendant  notified  the  producers  of  skins 
by  whom  the  plaintiff  had  been  supplied  up 
to  that  time  not  to  deliver  it  any  more  skins, 
and  notified  the  plaintiff  of  its  abandonment 
of  the  contract.  Until  then  the  parties  had 
gone  along  under  the  contract  as  modified  by 
mutual  consent,  and  no  intimation  had  been 

fiven  the  plaintiff  of  any  intention  to  aban- 
on  it.  The  object  of  the  bill  is  to  compel 
the  defendant  to  permit  the  plaintiff  to  obtain 
directly  from  the  producers,  or  through  the 
defendant,  what  it  deems  its  share  of  the  fish 
skins.  The  defendant  rests  its  defense  on 
several  grounds.  It  contends  that  the  con- 
tract as  originally  made  was  void  as  contrary 
to  public  policy  ;  that  it  cannot  be  enforced 
because,  the  patent  being  invalid,  there  was 
no  sufficient  consideration  Sot  it ;  that  if  it 
is  binding  the  plaintiff  has  a  complete  and 
ade(]^uate  remedy  at  law ;  that  if  the  plain- 
tiff 18  entitled  to  any  relief  at  all  it  should 
be  compelled  to  take  its  proportion  of  the 
waste  received  by  the  defendant  under  the 
long-term  contracts  with  third  parties;  and, 
finally,  that  if  the  plaintiff  had  a  ri^ht  to 
specific  performance  of  the  contract  it  has 
lost  it  by  reason  of  its  own  conduct  and  the 
conduct  of  the  defendant  to  which  it  has  as- 
sented since  the  original  contract  was  made. 
The  original  purpose  of  the  contract  was 
to  regulate  the  business  of  manufacturing  a 
product  under  what  was  supposed  to  be  a 
new  invention  on  which  letters- patent  of  the 
United  States  had  been  issued,  whereby  an 
article  then  nearly  worthless  might  be  con- 
verted into  an  article  of  large  value.  The 
use  to  which  the  fish  skins  were  put  under 
this  invention  gave  them  their  market  value. 
12  L.  R.  A. 


The  plaintiff  and  defendant  sought  to  unite 
with  each  other  in  the  purchase  of  the  raw 
material,  so  that  they  miebt  not  be  tempted 
to  overbid  each  other  and  thus  to  raise  it  to 
an  unreasonable  price,  and  also  to  agree  on 
the  price  at  which  the  manufactured  article 
should  be  sold  so  that  thev  might  be  secure 
in  a  reasonable  profit.  £ven  if  they  hoped 
for  gain  by  their  joint  exertions  or  by  the  pos- 
session of  a  patent  as  to  the  value  of  which 
they  were  subsequently  disappointed,  their 
contract  had  no  relation  to  an  article  of  prime 
necessity,  or  to  staple  commodities  ordinarily 
bought  and  sold  in  the  market,  but  to  a  par- 
ticular article  of  which  both  were  manu- 
facturers under  the  same  process,  and  to  an 
article  used  in  the  manufacture  which  was 
of  little  value  for  any  other  use ;  that  the 
agreement  was  not  obnoxious  to  the  objec- 
tion made  by  the  defendant  is  shown  by  the 
case  of  Central  Shade  Boiler  Co.  v.  Cushman, 
143  Mass.  853,  8  New  Eng.  Rep.  505. 

The  next  inquiry  is  wnether  the  contract 
is  incapable  of  enforcement  for  want  of  con- 
sideration. If  there  were  no  consideration 
for  it  but  a  transfer  of  an  interest  in  a  void 
patent  it  would  be  invalid.  Nash  v.  Lull, 
102  Mass.  00 ;  Harlow  v.  Putnam,  124  Mass. 
553. 

The  parties  had  been  engaged  in  extended 
litigation  involving  several  suits.  As  be- 
tween them  and  for  that  litigation  the  valid- 
ity  of  the  patent  had  been  established  by 
a  decision  of  the  circuit  court  of  the  Unitea 
States;  and  a  judgment  for  damages  in  favor 
of  the  plaintiff  against  the  defendant  was 
about  to  be  renderea.  An  important  part  of 
the  consideration  of  the  contract  was  a  com- 
promise and  adjustment  of  tlie  controverqr 
which  had  taken  form  in  the  suits  then  pend- 
ing and  a  liquidation  of  the  damages  which 
the  plaintiff  was  about  to  recover  under  the 
decision  of  the  court.  Moreover,  the  parties 
were  competitors  in  business,  and  for  mutual 
advantage  they  entered  into  mutual  covenants 
as  to  the  mode  of  conducting  their  business, 
and  the  covenants  of  each  in  that  particular 
were  a  consideration  for  the  covenants  of  the 
other.  Before  the  invalidity  of  the  patent 
was  discovered  they  had  performed  the  con- 
tract in  part,  and  what  each  had  done  in  the 
management  of  its  business  was  a  part  of  the 
consideration  for  what  remained  to  be  done  by 
the  other.  The  belief  that  the  patent  was 
valid  was  one  of  the  causes  of  making  their 
agreement,  but  it  was  not  the  consideration  of 
it  in  any  sense  in  wnich  it  can  be  separated 
from  the  other  objects  and  promises  which 
formed  a  part  of  the  consideration.  Both 
parties  are  disappointed  in  regard  to  a  fact 
upon  which  they  supposed  they  could  rely, 
but  the  contract  cannot  therefore  be  avoided 
so  far  as  it  is  executory  when  so  many  other 
elements  entered  into  it,  and  when  the  parties 
have  for  a  long  time  been  deriving  advantage 
from  it,  not  only  in  their  dealings  with  eaoi 
other  but  with  the  public. 

If  it  should  be  held  that  the  right  to  use 
the  patent  formed  so  large  a  part  of  the  con- 
sideration for  the  defendant's  undertaking 
that  after  the  discovery  of  the  mistake  m 
the  parties  in  this  particular  a  court  of  equity 
would  decline  to  decree  specific  performance 
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against  the  defendant  if  he  had  seasonably 
sought  to  avoid  the  contract  on  the  ground 
of  mistake,  there  are  reasons  why  such  a 
defense  should  not  avail  the  defendant  in  this 
case.  After  both  parties  knew  that  the  patent 
was  void  the  defendant  still  chose  to  avail 
itself  of  the  benelits  of  the  contract  and  to 
go  on  under  it.  There  had  been  no  adjudica- 
tion that  the  patent  was  invalid  and  the  ex- 
istence of  the  patent  and  the  arrangement 
under  which  the  plaintiff  and  the  defendant 
were  acting  was  probably  somewhat  ad- 
vantageous to  the  parties  long  after  they  dis- 
covered that  the  patent  would  not  protect 
them  if  put  to  the  test  of  litigation.  The 
report  finds  that  "both  parties  attempted  in 
good  faith  to  do  what  the  contract  called  for, 
and  no  complaint  has  been  made  of  a  breach 
of  any  of  its  provisions  by  either  of  them 
until  July,  1890,  a  few  days  before  the  com- 
mencement of  this  suit.^'  In  making  the 
long- term  contracts  Mr.  Brooks,  the  defend- 
ant's treasurer  and  manager,  acted  without 
the  knowledge  of  the  other  officers  of  either 
of  the  corporations  in  order  that  he  might 
make  the  contracts  quickly ;  but  it  must  be 
inferred  that  he  intended  that  the  plaintiff 
should  have  the  benefit  of  them  as  well  as 
the  defendant,  so  far  as  might  be  necessary 
to  carry  out  in  substance  the  provisions  of 
the  contract  existing  between  them.  This 
is  apparent  from  the  fact  that  before  buying 
the  skins  of  Shute  «&  Merchant,  John  Pew  & 
Son  and  Cunningham  &  Thompson  he  exe- 
cuted agreement  •*  C"  in  the  name  of  the  de- 
fendant corporation,  which  was  professedly 
a  contract  for  the  protection  of  the  plain  tin 
in  regard  to  the  right  to  purchase  skins  after 
the  expiration  of  the  agreement  between  the 
plaintiff  and  the  defendant,  and  until  the 
year  190U.  Perkins,  who  was  president  of 
the  plaintiff  corpoiation,  and  who  controlled 
the  sale  of  the  skins  and  waste  of  the  above- 
mentioned  firms,  would  not  consent  to  a  sale 
of  the  skins  unless  the  defendant  would  sign 
ft  contract  for  the  protection  of  the  plaintiff 
after  the  expiration  of  the  agreement,  and  it 
was  assumed  by  both  parties  that  the  plain- 
tiff would  have  the  benefit  of  these  pur- 
chases, and  would  need  no  protection  dur- 
ing the  continuance  of  the  original  agree- 
ment. "The  action  of  Brooks  in  buving  the 
skins  was  afterwards  approved  and  ratified 
by  the  officers  of  both  corporations,  and  the 
plaintiff  has  received  the  skins  purchased 
under  some  of  these  contracts,  and  paid  for 
them  at  the  rate  of  |20  ijer  ton  until  July, 
1890."  The  action  so  ratified  and  approved 
must  be  deemed  to  have  been  for  the  benefit 
of  both  corporations,  at  least  until  the  expira- 
tion of  their  original  contract.  The  conduct 
of  the  parties  was,  in  effect,  an  affirmance  and 
renewal  of  the  contract  after  the  invalidity 
of  the  patent  was  well  known.  It  would  be 
most  inequitable  to  permit  the  defendant, 
after  having  induced  the  officers  of  the  plain- 
tiff to  consent  to  its  purchase  of  nearly  all 
the  skins  which  would  be  likely  to  come 
into  the  market  for  a  long  term  of  years,  on 
the  faith  of  an  understanding  that  the  plain- 
tiff was  to  share  in  the  benefits  of  the  pur- 
chase, to  repudiate  the  contract,  and  leave 
the  plaintiff  without  the  means  of  procuring 
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skins  to  carry  on  its  business.  We  are  of 
opinion  that  if  the  defendant  might  success- 
fully have  defended  against  a  suit  for  spe- 
cific performance  on  the  ground  of  the  inva- 
lidity of  the  patent,  if  it  had  sought  to 
repudiate  the  contract  on  the  discovery  of 
the  mistake,  it  has  so  far  affirmed  the  contract 
since  that  it  cannot  do  so  now. 

The  next  objection  of  the  defendant  is  that 
even  if  it  violates  its  contract  it  is  not  shown 
that  the  plaintiff  has  not  an  adequate  remedy 
at  law.  The  only  remedy  which  the  plain- 
tiff could  have  at  law  would  be  by  a  recovery 
of  damages  for  the  failure  of  defendant  to 
deliver,  or  to  allow  those  to  deliver  with 
whom  it  had  made  contracts  in  its  own  name 
but  for  the  benefit  of  both,  to  the  plaintiff  its 
due  proportion  of  the  fish  skins.  It  suffi- 
ciently appears  that  the  principal  market  for 
them  is  in  Gloucester,  that  most  of  the  skin 
producers  there  are  under  contract  with  the 
defendant,  and  that  the  article  is  of  very 
limited  production.  "If  the  plaintiff  is  un- 
able to  obtain  skins  produced  by  firms  which 
have  contracts  with  the  defendant"  it  is  found 
that  "  it  will  be  very  difficult  if  not  impos- 
sible for  it  to  carry  on  its  business."  This 
continuing  injury,  leading  to  difficulties  in 
the  management  of  the  plaintiff's  businesf, 
and  possibly  to  its  utter  destruction,  is  one 
that  could  not  be  computed  in  damages.  It 
would  be  practically  impossible  to  estimate 
the  amount  of  the  injury  or  to  repair  it.  The 
amount  of  the  plaintiff's  property  invested 
in  the  manufacture  must  lose  a  considerable 
but  uncertain  amount  of  its  value.  The  in- 
jury thus  threatened  would  be  practically  ir- 
reparable. Florence  Sewing  Maeh.  Co.  v. 
Qroter  <fe  B.  Seicing  Mack.  Co.  110  Mass.  11. 

It  is  urged  that  if  the  plaintiff  is  entitled  to 
any  relief  at  all  it  should  be  compelled  to 
take  its  proportion  of  the  waste  as  well  as  of 
the  skins,  including  in  the  computation  the 
waste  and  skins  of  George  Perkins  &  Son. 
In  addition  to  the  fish  skins,  which  were  the 
most  valuable  product  for  the  manufacture 
of  glue  which  is  left  in  the  business  of  cut- 
ting and  packing  salt  fish,  there  remain  fins, 
bones,  tails,  etc.,  w^hich  go  by  the  technical 
name  of  waste.  A  fish  glue  of  an  inferior 
character  is  made  therefrom.  As  to  certain 
firms  with  whom  the  "long-term"  contracts 
for  fish  skins  were  made  by  Brooks,  it  appears 
that  they  would  not  sell  the  skins  unless  the 
defendant  would  agree  to  buy  the  waste  also 
and  pay  a  fixed  price  thereior.  While  the 
contracts  made  by  Brooks  were  ratified  so  far 
as  the  purchase  of  skins  w^as  concerned,  the 
plaintiff  has  neither  recognized  nor  been  re- 
quired to  recognize  them  so  far  as  waste  is 
concerned.  The  plaintiff  does  not  use  waste 
nor  has  it  been  requested  by  the  defendant  to 
take  it.  The  defendant  has  manufactured 
this  itself,  and  it  does  not  appear  that  such 
manufacture  is  unprofitable.  The  business 
was  thus  conducted  and  the  plaintiff  received 
its  allotted  portion  of  skins  from  1887  until 
July,  1890,  when  the  defendant  announced 
that  it  should  retain  all  the  skins  for  which 
it  had  made  contracts.  While  there  has  been 
no  formal  fixing  of  prices  at  which  the  skins 
should  be  bought,  this  had  been  substan- 
tially arranged  between  the  parties  without 
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disagreement,  but  it  nowhere  appears  that  the 
waste  was  at  any  time  made  the  subject  of 
negotiations.  In  regard  to  the  mode  of  de- 
livery of  the  skins,  it  had  been  arranged  that 
the  plaintiff  should  receive,  as  its  fair  pro- 
portion, those  contracted  for  with  Tarr  & 
Bro.,  and  with  Wanson  &  Co.,  paying  the 
producers  therefor,  the  charge  being  made 
directly  to  the  plaintiff.  It  w^as  also  arranged 
that  the  establishment  of  Shute  &  Merchant 
should  be  allotted  to  defendants,  the  charge 
for  the  skins  produced  there  being  made  to 
defendant,  ana  the  payment  being  made  bv 
plaintiff  to  defendant  and  by  it  to  Shute  & 
Merchant.  Nowhere  was  there  a  suggestion 
that  the  plaintiff  *should  pay  for  waste,  al- 
though there  was  a  provision  for  the  sale  of 
it  in  the  contract  with  Shute  &  Merchant. 
We  are  of  opinion  that  the  defendant  cannot 
compel  the  plaintiff  to  take  any  portion  of 
the  waste.  The  conduct  of  the  parties  is 
quite  conclusive  that  there  was  no  bargain 
between  them  as  to  this. 

The  defendant  further  contends  that  if  the 
plaintiff  had  a  right  to  have  the  contract 
specifically  enforced  it  has  lost  it  by  its  own 
conduct  since  the  contract  was  made.  It  is 
found  that  both  parties  have  attempted  in 
good  faith  to  do  what  the  contract  called 
for.  The  licenses  granted  by  the  plaintiff  to 
other  parties  to  manufacture  under  the  pat- 
ent were  assented  to  by  the  defendant,  two 
of  them  by  giving  certificates  under  seal,  and 
one  orally,  by  its  president  and  general 
manager  acting  in  its  behalf.  The  purchase 
by  the  plaintiff  at  one  time  of  four  or  five 
tons  of  extra  fish  skins  in  a  neighboring  State 
at  a  price  a  little  higher  than  they  were  pay- 
ing at  home  did  not  injure  the  defendant, 
and  it  is  not  contended  in  argument  that  the 
contract  can  be  avoided  for  that  reason.  But 
in  some  other  particulars  the  parties  have 
not  literally  followed  the  terms  of  the  con- 
tract but  by  a  common  understanding  and 
mutual  consent  have  modified  the  execution 
of  it  in  details.  It  sometimes  happens  that 
by  such  variations  from  an  agreement  the 
parties  leave  their  rights  so  uncertain  that 
specific  performance  of  the  contract  cannot  be 
decreed.  But  if  after  changes  are  assented 
to  it  is  still  clear  what  the  rights  of  the 
parties  are  under  the  contract  as  modified, 
there  is  nothing  to  prevent  the  enforcement 
of  those  rights  by  a  decree  for  specific  per- 
formance. Even  if  the  agreement  were  whol  1  y 
oral  it  might  be  specifically  enforced.  Somer- 
by  V.  Buntin,  lib  Mass.  287.  Whatever  un- 
certainties and  diftlculties  might  arise  if  the 
plaintiff  sought  literally  to  enforce  the  origi- 
nal provisions  of  the  contract,  the  parties 
have  by  their  acts  so  applied  the  contract  to 
the  new  conditions  which  they  have  created 
as  to  make  it  clear  that  the  plaintiff  is  en- 
titled to  have  the  skins  purchased  of  Tarr  & 
Bro. ,  Wanson  &  Co.  and  Shute  &  Merchant, 
under  the  contract  as  interpreted,  modified 
and  applied  by  the  parties  by  mutual  con- 
sent and  for  their  common  benefit.  Of  course 
third  parties  who  have  made  contracts  with 
the  defendant  cannot  be  compelled  to  act 
otherwise  than  in  conformity  with  their  agree- 
ments. But  the  relief  to  which  the  plaintiff 
is  entitled,  and  all  that  it  asks  for,  will  be  ob- 
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tained  by  an  order  that  the  defendant  deliver 
to  the  plaintiff  on  demand  the  fish  skins  re- 
ceived from  the  three  firms  named  on  payment 
to  it  of  what  the  skins  cost  the  defendant,  so 
lon^  as  these  shall  not  exceed  the  proportion 
which  the  plaintiff  is  entitled  to  receive. 
Decree  accordingly. 


Richard  T.  JAQUES  et  al.,  AppU., 

V. 

William  H.  SWASEY,  Exr.,   etc.,  of  Anna 
Jaques,  Deceased. 

(....Maas.....) 

L  A  payment  of  money  by  a  testator  to 
a  leg^atee  several  years  before  the  execution 
of  the  will  cannot  operate  as  an  ademption,  pay- 
ment or  advancement  pro  tanto  of  a  legacy  pro- 
vided for  In  the  will,  unless  It  was  received  under 
a  promise  that  it  should  be  so  applied. 

8.  A  receipt  for  money  advanced  by  a 
testatrix,  to  be  deducted  from  a  legacy  in  a 
will  of  a  certain  dute,  does  not  authorize  any  de- 
ductioD  from  a  legacy  of  the  same  amount  in  a 
will  executed  subsequently  to  the  gluing  of  the 
receipt. 

8.  Silence  of  a  lefi^tee  who  had  said  she  was 
to  receive  S10,OUO,  on  the  reply  of  the  testatrix  that 
$8,000  of  it  had  been  paid,  is  not  an  admission  of 
si}ch  payment. 

(Mayiao,  1891.) 

REPORT  by  the  Supreme  Judicial  Court 
foi  Essex  County  (Devens,  J,)  for   the 

Note.— Doctrine  of  advancements  to  heirK 

The  doctrine  of  advancements  is  confined  to  cases 
of  intestacy;  and  perhaps  never  applies  where  there 
is  a  will  of  any  of  the  property.  Arthur  v.  Arthur, 
10  Barb.  24. 

Upon  the  naked  fact  that  a  father  buys  and  pays 
for  land,  and  has  the  deed  made  to  his  child,  the  In- 
ference of  law  is  that  it  is  an  advancement  to  the 
child.  Partridge  v.  Havens,  10  Paige,  618,  4  L.  ed. 
1115;  Sanford  v.  Sanford.  ei  Barb.  298,  5  Lans.  491; 
Proseus  v.  Mclntyre,  5  Barb.  4d4;  Welton  v.  Divine, 
80  Barb.  9;  McCUntock  v.  Lolsseau,  2  L.  R.  A.  816^81 
W.  Va.865. 

Where  the  father  purchased  land  and  directed  the 
conveyance  to  be  made  to  his  daughter,  who  is  mm 
compoA,  also  assigning  as  a  reason  his  wish  to  ex- 
clude certain  persons  from  enjoyment  of  the  prop- 
erty and  expressing  the  opinion  that  he  will  enjoy 
its  use  as  guardian  of  his  daughter,  it  will  be  pre- 
sumed an  advancement  rather  than  a  trust  result- 
ing in  his  favor.  Eastham  v.  Powell,  51  Ark.  saot 
McCUntock  v.  Loisseau,  supra. 

A  provision  .that  the  legatees*  debts  to  testator 
should  be  deducted  and  balance  paid  to  them,  and, 
if  they  exceeded  the  legacies,  the  surplus  to  be  dis- 
charged,-makes  such  debts  advancements.  Ti^r- 
lor^s  App.  5  New  Eng.  Hep.  £68, 145  Mass.  238.  citing 
Hall  V.  Davis,  8  Pick.  4fi0:  Bacon  v.  Gaasett,  18  Al- 
len, 337;  Cummings  v.  Bramhall,  120  Mass.  562;  TresiA' 
well  V.  Cordis,  5  Gray,  841;  Poole  v.  Poole,  L.  B.  T 
Ch.  App.  Cas.  17. 

An  advancement  is  the  giving  by  a  parent  to  a 
child,  by  way  of  anticipation,  that  which  it  Is  sup- 
posed the  child  will  be  entitled  to  on  the  death  of 
such  parent.  Ruch  v.  Blery,  0  West.  Bep.  2Uk  110 
Ind.  444;  McMahiU  v.  McMahUl,  00  Iowa,  115;  Wal- 
lace V.  Roddick,  6  West.  Rep.  780,  UO  HI.  151. 

That  an  advancement  is  what  it  may  be  auppoMd 
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opinion  of  the  full  court,  of  an  appeal  from 
a  decree  of  the  Judge  of  Probate  for  Essex 
County  allowing  the  executor  of  the  will  of 
Anna  Jaques  the  full  sum  of  $10,000  paid  by 
him  to  Harriet  M.  Downs  as  a  legacy  be- 
<iueathed  to  her  by  the  will,  appellants  claim- 
ing that  he  should  be  allowed  only  $7,000. 
J^rmed. 

The  facts  suflaciently  appear  in  the  opinion. 

Messrs.  William  H.  Moodj  and  Horace 
I.  Bartlett,  for  appellants: 

Whether  an  advance  made  by  a  testator  to 
his  legatee  is  an  ademption  or  satisfaction  or 
not  is  a  question  of  intention  in  all  cases, 
whether  the  advance  preceded  or  followed  the 
execution  of  the  will. 

2  Wms.  Exrs.  [1386]  notch;  Bogersv.  French, 
19  Ga.  816;  Hopwood  v.  Hopioood,  22  Beav.  498; 
F<^u>ys  v.  Mansfield,  8  Myl.  &  C.  859. 

This  principle  shoula  be  acted  upon  not- 
withstanding apparent  difficulties. 

Hopwood  V.  Hopwood,  7  H.  L.  Cas.  741;  Up- 
ton V.  Prince,  Cas.  t,  Talb.  71. 

Where  the  donor  of  a  benefit  stands  in  loco 
parentis  to  the  beneficiary  and  gives  him  a  leg- 
acy not  stating  any  particular  object  for  which 
it  IS  given,  the  law  presumes  it  to  be  a  portion 
And  presumes  against  double  portions. 

Pom.  Eq.  Jur.  §  554;  Kz  parte  Pye,  18  Ves. 
Jr.  140;  Chichester  v.  Ck/tentry,  L.  R.  2  H.  L. 
App.  Cas.  90. 

Here  in  the  absence  of  evidence  presumptive 
intent  governs. 

Pom.  Eq.  Jur.  g  561. 

And  evidence  is  admissible  for  and  against 
the  presumption  to  show  the  intent. 

2  Redf .  Wills,  2d  ed.  443. 


The  foregoing  equitable  presumptions  are 
directly  derived  from  the  assumed  natural  duty 
of  t&e  parent. 

Pom.  Eq.  Jur.  §  553. 

Miss  Jaques  was  in  loco  parentis  to  Mrs. 
Downs. 

Pbwys  V.  Mansfield,  8  Myl.  &  C.  859. 

The  presumptions  should  apply  in  the  case  at 
bar. 

See  Roper,  Leg.  869. 

And  if  they  do,  the  parol  evidence  is  admis- 
sible. 

1  Pom.  Eq.  Jur.  p.  680;  1  Roper,  Leg.  408. 

Where  a  payment  by  a  father  to  a  child  prior 
to  the  will  is  made  in  pursuance  of  a  contract 
by  the  child  that  it  shall  be  in  satisfaction  of  a 
subsequent  legacy,  or  where  it  is  the  intention 
of  the  testator  known  and  assented  to  by  the 
legatee,  a  prior  payment  will  so  operate. 

Pom.  Eq.  Jur.  §  560,  note  1;  Upton  v.  Prince, 
supra;  Taylor  v.  Cartwright,  L.  R.  14  Eq.  167, 
176;  Cummings  v.  Bramhall,  120  Mass.  552. 

Mr.  Amos  Noye8»  for  appellee: 

There  is  no  such  thing  as  an  advancement  to 
anyone  except  a  child  or  descendant — at  com- 
mon law—  and  the  Statute  especially  confined' 
irto  a  child  or  descendant. 

Rev.  Stat.  1886,  chap.  61,  g§  6-11;  Gen.  Stat. 
1860,  chap.  91,  §  6;  Pub.  Stat.  1882,  chap.  128, 
§^  1,  3;  4  Kent,  Com.  8th  ed.  (Lecture  LXV.) 
pp.  418,  448. 

Advancements  cannot  apply  to  testate  estates 
— to  legacies.  Payments  during  the  lifetime 
of  testator  on  account  of  legacies  may  act  as 
ademption,  but  not  as  advancements,  even  to 
children. 

3  Redf.  WUls,  3d  ed.  p.  432. 


the  donee  will  inherit  on  the  death  of  the  donor 
does  not  make  it  any  the  less  a  present  (fif  t.  Pottos 
App.  (Pa.)  10  Cent.  Hep.  415. 

To  constitute  an  advancement  the  ancestor  must. 
In  his  lifetime,  devest  himself  of. all  interest  in  the 
property  set  apart  to  the  heir.  Crosby  v.  Coving- 
ton, 24Mis8.  619;  Smith  v.  Smith,  5  Yes.  Jr.  721;  Wms. 
Exrs.  160. 

Distinction  bettoeen  advancement  and  gift. 

The  very  act  of  giving  to  an  heir  by  way  of  antic- 
ipation implies  the  exercise  of  judgment  which 
distinguishes  an  advancement  from  a  gift,  in  which 
no  exercise  of  Judgment  as  to  future  results  is  in- 
volved. Wallace  v.  Reddick,  6  West.  Rep.  76G,  119 
III.  151. 

Where  gifts  are  not  expressed  or  charged  m  writ- 
ing as  advancements,  they  cannot  be  deemed  such, 
under  the  statute.    Tbid. 

They  must  be  expressed  in  writing  as  an  advance- 
ment or  acknowledged  in  writing  to  be  accepted  as 
such  by  the  recipient.  Long  v.  Long,  6  West.  Rep. 
^1, 118  111.  688;  WaUace  v.  Reddick,  miyra. 

So  a  deed  from  a  father  for  an  express  money 
-consideration  and  for  love  and  affection  is  not 
made  an  advancement  by  a  recital,  in  the  father^s 
will,  that  the  child  has  received  land,  in  the  view  of 
the  Statute  which  requires  the  gift  to  be  made  in 
writing.    Wilkinson  v.  Thomas,  128  TU.  868. 

Intention  determines  whether  an  act  constitutes  a 
fftft  or  an  advancement. 

Nothing  is  better  settled  than  that  the  Intention 
of  the  parent  determines  whether  a  conveyance  or 
transfer  of  money  or  property  to  a  child  Is  to  be  re- 
jrarded  as  a  gift  or  an  advancement.  The  nature  of 
the  transaction,  in  these  respects,  follows  the  inten- 
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tion  of  the  donor.  Woolery  v.  Woolery,  29  Ind.  249; 
DuUng  V.  Johnson,  82  Ind.  156;  Frey  v.  Heydt,  9 
Cent.  Rep.  880, 116  Pa.  001. 

The  intention  of  the  donor  is  to  be  gathered  from 
attending  circumstances.  WaJlace>  v.  Reddick,  6 
West.  Rep.  769, 119  111.  151;  Jakolete  v.  Danielson 
(N.J.)  12  Cent.  Rep.  231. 

It  should  appear  in  some  way  that  it  was  intended 
as  an  advancement,  before  the  child^s  part  will  be 
charged  with  it.  Comer  v.  Comer,  6  West.  Rep.  72, 
119  III.  170. 

The  law  will  ascribe  to  the  donor  that  intention 
most  favorable  to  an  equal  distribution  of  his  prop- 
erty among  his  children.  Ruch  v.  Biery,  9  West. 
Rep.  218,  UO  Ind.  444,  citing  Parks  v.  Parks,  19  Md. 
323;  Clark  v.  WUlson,  27  Md.  688.  See  Weaver's 
App.  68  Pa.  809;  Dilley  v.  Love,  61  Md.  606. 

Sums  received  by  the  heir  during  the  lifetime  of 
the  testator  should  be  treated  in  equity  as  advance- 
ments. Rev.  Stat.  1881,  9  1180.  Foltz  v.  Wert,  1 
West.  Rep.  852, 103  Ind.  404. 

As  between  a  loan,  a  gift  and  an  advancement, 
the  presumption  is  in  favor  of  the  advancement. 
Patterson's  App.  (Pa.)  Oct.  7, 1889. 

Money  furnished  by  a  father  with  which  lands 
were  purchased  and  the  title  taken  in  the  name  of 
his  son,  without  any  contemporaneous  understand- 
ing of  agreement  concerning  repayment  of  the  pur- 
chase money,* will  be  presumed  to  have  been  in- 
tended as  an  advancement  with  no  present  purpose 
to  treat  it  as  a  debt.  Higham  v.  V anosdal,  101  Ind. 
160. 

Payments  by  a  father  of  his  son's  debts  are  pre- 
sumed, in  the  absence  of  anything  to  the  contrary, 
to  be  made  as  advancements  to  the  son,  and  will  be 
treated  as  such  in  the  settlement  of  the  father's  es- 
tate.   Steele  v.  Frierson,  85  Tenn.  480. 

Land  purchased  by  a  father  and  placed  in  the 
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Even  in  the  case  of  an  advancement  a  subse- 
quent will  and  testament  has  been  held  to  ex- 
uneuish  it. 

Jonu  V.  Richardaon,  5  Met.  253;  HartieellY. 
Rice,  1  Gray,  594. 

An  advancement  cannot  be  proved  by  parol. 

BulMey  v.  NoUe,  2  Pick.  837;  Barton  v. 
Rice,  22  Pick.  509. 

The  time  when  the  advancement  was  made 
is  the  essenlial  fact  in  determining  whether  it 
applies  to  a  legacy  or  not.  If  the  payment 
was  made  to  a  child  after  the  will  was  made  it 
is  presumed  to  be  an  advancement,  and  if  made 
to  a  legatee  (who  is  a  stranger)  after  the  will  is 
made  it  is  sometimes  an  ademption. 

Fai7ie  v.  Parsons,  14  Pick.  820;  Clarke  v. 
Percital,  2  Bam.  &  Ad.  660. 

Ademption  can  only  be  of  a  legacy  given  in 
a  will  dated  prior  to  the  payment  of  the  money 
regarded  as  an  advancement. 

mudal  V.  Jekptl,  2Atk.516;  Powell  v.  Cleav- 
er, 2  Bro.  Ch.  516;  Ravenscroft  v.  Jones,  4  De 
G.  J.  &  S.  224,  82Beav.  669;  Jones  v.  Richard- 
son, supra;  Clark  v.  Kingsley,  37  Hun,  246; 
Arnold  v.  Haronn,  48  Hun,  278. 

A  gift  made  to  a  stranger  is  not  an  ademp- 
tion, not  presumed  to  be  such,  but  there  must 
be  clear  proof  that  it  was  intended  as  part  of 
the  legacy. 

Shudal  V.  Jekyll^n^  Powell  v.  Cleaver,  supra; 
Ex  parte  Pye,  18  Ves.  Jr.  152;  Etans  v.  Beau- 
monty  4  Lea,  599;  Wetherhy  v.  Dixon,  Coop. 
Ch.  281. 

Courts  cannot  resort  to  the  declaration  of  the 
testator,  either  before  or  after  the  execution  of 
the  will,  to  control  and  construe  its  provisions. 

Brownfleld  v.  Wihon,  78  HI.  467. 


W.  Allen*  J,,  delivered  the  opinion  of  the 
court: 

The  appellants  contend  that  the  sum  of  $8,- 
000  paid  by  the  testatrix  in  her  lifetime  to  Mrs. 
Downs  should  be  deducted  from  the  legacy  of 
$10,000  to  her.  The  payment  was  made  sev- 
eral years  before  the  will  was  executed  and  can- 
not operate  as  an  ademption  or  payment  or  ad- 
vancement pro  tanto  of  the  legacy.  To  give 
such  an  effect  to  it  would  be  to  vary  the  terma 
of  the  will  and  to  show  by  parol  that  the  testa- 
trix intended  a  legacy  of  $7,000  and  not  $10,- 
000.  Payment  of  a  legacy  provided  for  in  a 
will  made  by  the  testator  before  the  will  takes, 
effect  by  his  death  is  regarded  as  consistent 
with  and  carrying  out  the  intention  expressed 
in  the  will;  but  to  apply  a  gift  made  before  the 
execution  of  the  will  in  full  or  part  satisfaction 
of  a  legacy  given  by  the  will  necessarily  varies 
the  terms  of  the  legacy,  and  allows  the  inten- 
tion exprpssed  in  the  will  to  be  controlled  by  a 
different  intention  proved  by  parol.  If  a  gift 
is  made  by  a  parent  to  a  child  it  may  be  pre- 
sumed to  be  an  advancement  of  a  portion  of 
the  parent's  estate  which  he  has  given  to  the 
child  by  will,  or  which  the  law  may  give  if  the 
parent  dies  intestate,  but  if  after  making  such 
gift  the  parent  by  will  fixes  the  portion  of  the 
child,  the  former  gift  cannot  be  taken  as  a  part 
of  the  portion  unless  made  so  by  the  will.  It 
cannot  by  possibility  be  an  ademption  of  the 
legacy.  If  it  can  operate  as  a  satisfaction  of 
the  legacy  it  must  be  upon  other  grounds  than 
the  right  of  the  testator  to  adeem  a  legacy. 
Paine  v.  Parsons,  14  Pick.  818;  Richards  v. 
Humphrey,  15  Pick.  138:  Jones  v.  Richardson^ 
5  Met.  247,  258:  Ha/rtweU  v.  Rice,  1  Gray.  587, 


name  of  his  son  is  presumptively  an  advancement. 
Nailer  t.  Nallor,  8  Cent  Bep.  777,  6  Maokey,  83. 

Whether  a  purchase  in  the  name  of  a  wife  or  child 
is  an  advancement  is  a  question  of  intention,  though 
presumed  in  the  first  instance  to  be  a  provision  or 
settlement.    Parlcer  v.  Newitt,  18  Or.  274. 

A  transaction  between  a  father  and  son,  which 
amounts  to  an  advancement  at  the  time  it  taken 
place,  cannot  afterwards  be  converted  Into  a  debt 
without  the  intervention  of  some  new  consider- 
ation.   Higham  v.  Vanosdal,  101  Ind.  160. 

A  voluntary  con\'eyance  of  land  by  a  parent  to  a 
child  is  presumed  to  have  been  intended  as  an  ad- 
vancement, and  the  burden  of  proof  is  upon  the 
party  claiminfir  it  to  be  anything  else.  Ruch  v. 
Biery,  9  West.  Bep.  215, 110  Ind.  444,  citing  McCaw 
V.  Burk,  81  Ind.  66:  Dille  v.  Webb,  6XInd.  85;  Dutch's 
App.  67  Pa.  401.  And  see  White  v.  White  52  Ark.  188- 

A  stipulation  for  an  annuity  or  interest  during 
the  lifetime  of  the  grantor  will  not  change  the  rule- 
Buch  V.  Blery,  9  West.  Bep.  215, 110  Ind.  444;  Nor- 
man V.  Norman,  11  Tnd.  288;  Sherman  v.  Sherroaui 
8  Ind.  m\  Peabody  v.  Peabody,  50  Ind.  566. 

To  constitute  an  advancement,  the  ancestor 
must,  during  his  lifetime,  devest  himself  of  all  in- 
terest in  the  property  set  apart  to  the  heir.  Joyce 
v.  Hamilton,  9  West.  Kep.  666,  111  Ind.  168. 

A  transfer  of  property  by  a  parent  tQ  a  child  is 
prima  facie  an  advancement,  and  not  a  gift;  but  it 
may  be  shown  by  parol  that  it  was  intended  as  a 
gift.  Wolfe  V.  Kable,  6  West.  Bep.  689, 107  Ind.  666, 
citing  Dillman  v.  Cox,  23  Ind.  440;  Duling  v.  John- 
son, 82  Ind.  165;  Stokesberry  v.  Beynolds,  67  Ind. 
425. 

A  deed  of  land  by  a  father  to  his  son,  expressing 
no  consideration  or  only  nominal  consideration,  is 
presumed  to  be  an  advancement.  Jakolete  v.  Dan- 
ielson  rN.  J.)  12  Cent.  Bep.  231,  citing  noit  to  Miller's 
App.  80  Am.  Dec.  665. 
12  L.  a  A.        • 


r  Where  it  is  afterwards  discovered  that  the  father 
had  made  a  mortgage  upon  It,  the  heir  receiving 
the  advancement  may  recover  against  the  estate 
the  amount  of  the  mortgage  upon  the  land.  PoUey 
V.  Policy,  82  Ky.  64. 

But  the  heir  must  contribute  his  share  towards 
satisfying  the  mortgage.  Asking  equity,  he  must 
do  equity.    Ibid, 

In  such  case  the  possession  of  the  son  cannot  be 
adverse  to  the  father.    IMd. 

Where  a  son  receives  a  conveyance  as  an  ad- 
vancement, and  executes  a  release  of  all  claim  as 
heir  of  his  father^s  estate,  it  is  a  bar  from  the  date 
of  acceptance  of  the  conveyance.  Scott,  J.,  dis- 
sents. Simpson  v.  Simpson,  1  West.  Bep.  382, 114  Ind. 
603:  Parsons  v.  Ely,  25  111.  282;  Bishop  v.  Davenport, 
68  HI.  105;  Galbraith  v.  McLean,  84I1L  379;  Kershaw 
V.  Kershaw,  102  III.  807. 

It  is  competent  for  the  I/egislatare  to  enact  that 
in  such  case  the  children  of  the  son  shall  be  equally 
barred  from  inheritance.  Simpson  v.  Stmpeoo, 
suiJTa. 

The  fact  that  the  owner  of  a  tract  of  land  divfdes- 
It  and  conveys  one  part  to  his  son  and  the  other  to 
his  son-in-law,  taking  a  note  from  each  for  the  con- 
sideration agreed  upon,  be  keeping  the  notes 
separate  from  the  other  notes,  shows  his  intention 
to  make  an  advancement  to  the  son-in-law.  Sadler 
V.  Huithelmer  (Ky.)  11  Ky.  L.  Bep.  OTO. 

Qifts^  not  adwineementa. 

That  donor  required  a  judgrment  note  to  be 
given  for  the  sum  advanced,  which  he  bequeathed 
to  the  maker,  rebuts  the  presumption  that  an  ad- 
vancement was  intended.  Pottos  App.  (Pa.)  10 
Gent.  Bep.  415. 

A  will  provided  that  if  there  should  be  due  from 
the  legatees  *' obligations  of  any  kind,  or  evidence 
of  debt  of  any  kind,'*  they  should  be  deducted  from 
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594.  See  authorities  collected  in  note  to  Chaun- 
eeu'a  Case,  1  P.  Wms.  408,  2  Lead.  Cas.  in  Eq. 
4th  Am.  ed.  p.  783  ei  seq. 

It  has  been  held  that  a  payment  by  a  father 
to  a  child  will  operate  as  a  satisfaction  pro 
ianio  of  a  legacy  to  the  child  in  a  subsequent 
will  when  it  is  received  by  the  chUd  under  a 
promise  by  him  that  it  shall  be  so  applied.  In 
that  case  the  money  is  received  by  the  child  as 
a  part  of  the  portion  to  be  designated  in  the 
will,  and  it  570uld  be  fraudulent  in  him  not  to 
allow  it  in  satisfaction  pro  tan  to  of  the  legacy 
given  in  pursuance  of  the  understandi  n  g.  Up- 
ton V.  Prince,  Cas.  t.  Talb.  71;  Taf/lar  v. 
Cartwright,  L.  R  14  Eq.  167,  176 ;  Yundfs 
App.  13  Pa.  576  ;  JUuiselman's  Estate,  5  Watts, 
9 ;  Kreider  v.  Bai/er,  10  Watts,  54  ;  Rogers  v. 
French,  19  Ga.  822. 

The  real  question  in  the  case  at  bar  is  whether 
it  was  understood  between  Miss  Jaques,  the 
testator,  and  Mrs.  Downs,  when  the  $8,000  was 
given  by  the  former  to  the  latter,  that  that  sum 
was  paid  and  received  as  part  of  a  portion  to 
be  given  to  Mrs.  Downs  by  will,  and  as  pro 
tanto  in  satisfaction  of  the  subsequent  legacy. 

In  the  year  1874  Mrs.  Downs,  then  Miss 
Smith,  went  to  live  with  Miss  Jaques,  who 
was  a  sioj^le  woman  well  advanced  in  life,  as 
her  daughter,  with  the  understanding  that  if 
she  continued  to  live  with  Miss  Jaques  dur- 
ing her  life  Miss  Smith  would  be  treated  as  a 
daughter,  and  would  be  provided  for  in  the 
will  of  Miss  Jaques  by  a  legacy  of  $10,000. 
As  regards  advancements  oi  a  portion  Miss 
Jaques  stood  practically  in  loco  parentis  to 
Miss  Smith,  and  it  may  be  assumed  that  the 
rules  that  apply  to  advancements  and  legacies 


between  parent  and  child!  applied  to  them. 
Miss  Jaques  made  a  will  about  the  time  Miss 
Smith  went  to  live  with  her,  in  which  she 

fave  "To  Harriet  M.  Smith,  my  adopted 
aughter,  provided  she  lives  with  me  until  my 
decease,  ten  thousand  dollars."  In  January, 
1876,  Miss  Jaques  made  another  will  m 
which  she  gave  to  Miss  Smith  "the  sum  of  ten 
thousand  dollars  in  cash  provided  she  live& 
with  me  until  my  decease."  In  the  same  year 
Miss  Smith  was  married,  and  after  her  mar- 
riage the  $8,000  was  paid  to  her,  and  she  gave 
the  following  writing : 

"Newbury,  Nov.  29.  1876. 
"Whereas  Miss  Anna  Jaques  has  intimated 
to  me  that  in  her  will  of  January  31,  A.  D. 
1876,  she  has  devised  a  certain  sum  of  money 
on  certain  conditions,  now  bein^  desirous  of 
purchasing  a  bouse  and  land  adjoining  the  san^e, 
she  (Miss  Jaques)  has  kindly  advanced  to  me 
the  sum  of  three  thousand  dollars,  by  the  hands 
of  Edward  P.  Shaw  this  day.  I  hereby  ac- 
knowledge to  have  received  the  said  sum  of 
three  thousand  dollars  in  advance  of  and  on 
account  of  said  legacy,  and  in  settlement  of 
said  estate  if  the  conditions  above  mentioned 
are  fulfilled  it  shall  be  deducted  from  the  said 
legacy  aforesaid,  and  I  bind  myself  by  this  re- 
ceipt to  perform  above  agreement,  to  allow  the 
deduction  to  the  executors  of  the  said  estate." 

This  was  signed  by  Mrs.  Downs  and  attested 
by  a  witness.  Mrs.  Downs  continued  to  live 
with  Miss  Jaques  until  her  death  in  January, 
1885.  In  August,  1882,  Miss  Jaques  made  a 
new  will  which  expressly  revoked  former  wills, 
and  contained  this  clause.     "  Item  7.     I  give 


the  legacies.  It  was  held  that  promissory  notes 
and  receipts  for  advances  of  money  were  intended. 
Hill  V.  Bloom,  4  Cent.  Rep.  845,  41  N.  J.  Eq.  276. 

A  gift  to  one  entitled  as  a  child  to  share  in  the 
donor^s  estate  will  not  be  held  an  advancement, 
when  it  expressly  appears  to  have  been  the  inten- 
tion of  the  father  that  the  gift  should  not  be  con- 
sidered as  such.  De  Caumont  v.  Morgan,  6  Gent. 
Bep.d85,104N.  Y.78. 

The  recitation  in  a  deed,  as  to  the  consideration 
or  execution  of  a  note,  is  not  conclusive  that  the 
transaction  was  a  sale  and  not  an  advancement. 
Sadler  v.  Huifheimer  (Ky.)  11  Ky.  L.  Bep.  070. 

Mining  stock  purchased  by  a  parent,  who  caused 
it  to  be  plaxsed  in  his  name  as  trustee,  for  certain 
of  his  children,  and  which  he  subsequently  sold, 
converting  the  proceeds  to  his  own  use,  will  not  be 
charged  to  such  children  as  an  advancement,  since 
the  gift  was  revocable,  and  was  revoked  by  the 
subsequent  sale  and  conversion  by  the  parent. 
Herkimer  v.  McGregor,  l^B  Ind.  247. 

Such  a  disposition  of  the  property  is  conclusive 
evidence  of  a  revocation  of  the  advancement. 
IMd. 

Advancement  creates  no  debt. 

An  advancement  creates  no  debt  to  the  person 
making  it.  Dawson  v.  Macknet,  7  Cent.  Bep.  409, 42 
N.  J.  Eg.  033. 

In  the  absence  of  evidence  of  intention,  mort- 
gages executed  by  a  son  to  a  testator,  to  secure 
money  received  and  notes  indorsed  and  paid  by  the 
testator  for  the  accommodation  of  the  son,  are  evi- 
dence of  debt,  and  not  of  advancement.  IMd, 
Speer  v.  Speer.  14  N.  J.  Eq.  240;  Battor  v.  Allen,  6 
N.  J.  fiq.  90;  Bruce  v.  Griscom,  9  Hun,  280;  High's 
App.  21  Pa.  283.  See  Wannamaker  v.  Van  Bus- 
klrk,  1 N.  J.  Eq.  085,  a  peculiar  case. 
12  L.  R.  A, 


Ademption  of  legacy. 

Where  the  thing,  debt,  security,  stock,  etc.,  has 
been  totally  .or  partly  sold,  transferred  or  other- 
wise disposed  of  by  the  testator,  before  his  death, 
there  Is  an  ademption,  total  or  partial;  and  this  re- 
sult is  the  same  even  though  with  the  proceeds  of 
the  thing  sold— say  stock,  and  the  like— he  pur- 
chases others  of  the  same  kind  which  he  holds  at 
his  death.  If  the  testator,  having  sold  shares  of 
stock,  should  repurchase  the  same  identical  shares, 
perhaps  there  would  be  no  ademption.  Re  Gibson, 
L.  B.  2  Eq.  060;  Oliver  v.  Oliver,  L.  B.  11  Eq.  500; 
Watts  V.  Watts,  L.  B.  17  Eq.  217;  Macdonald  v.  Ir- 
vine, L.  B.  8  Ch.  Div.  101:  Castle  v.  Fox,  L.  B.  11 
Eq.  542,  651;  Miles  v.  Miles,  L.  B.  1  Eq.  402;  Douglas 
V.  Douglas,  Kay,  400, 404:  Drinkwat>er  v.  Falconer,  Z 
Ves.  8r.  628,  025:  Partridge  v.  Partridge,  Cas.  t.  Talb. 
226;  Philson  v.  Moore,  23  Hun,  152;  Langdon  v.  Astor, 
10  N.  Y.  9, 87;  Blackstone  v.  Blackstone,  8  Watts,  835; 
AJsop's  App.  9  Pa.  874;  Whitlock  v.  Vann,  88  Qa. 
502;  8  Pom.  Eq.  Jur.  80. 

Ademption  is  a  satisfaction  of  a  legacy  by  some 
act  of  testator  which  is  equivalent  to  its  revoca- 
tion. Bumham  v.  Comfort,  11  Cent.  Bep.  448,  108 
N.  Y.  536. 

The  rule  of  ademption  ispredicable  of  legacies  of 
personal  estate,  and  is  not  applicable  to  devises  of 
real  estate.  Story,  Eq.  Jur.  9 1111;  2  Wms.  Exrs.  6th 
ed.  1202;  1  Boper,  Leg.  805;  Davys  v.  Boucher,  & 
Younge  &  C.  897;  Langdon  v.  Astor,  10  N.  Y.  84,  cited 
in  Burnham  v.  Comfort,  trnpra, 

A  receipt  in  full  by  a  son  of  his  distributive  share 
in  his  f ather^s  estate,  for  a  sum  of  money  received 
from  his  father  in  his  lifetime,  adeems  a  general 
legacy  given  him.  Oowles  v.  Cowles,  0  New  Eng.. 
Bep.  407,  66  Conn.  240.  citing  1  Swift  Dig.  455;  Har- 
top  V.  Whitmore,  1  P.  Wms.  081;  Clarke  v.  Bur- 
goine,  1  Dick.  368;  Clarke  v.  Percival,  2  Bam.  &  Ad. 
000. 
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and  bequeath  to  Harriet  M.  Downs,  wife  of 
Willard  O.  Downs,  the  sum  of  ten  thousand 
dollars,  if  she  shall  survive  me,  but  if  she  shall 
not  survive  me,  in  such  case  I  give  and  be- 
queath the  same  (ten  thousand  dollars)  to  her 
children  who  may  be  living  at  the  time  of  my 
decease."  This  will  was  admitted  to  probate. 
Unquestionably  the  payment  of  the  $8,000 
would  have  been  an  advancement  of  so  much 
of  the  legacy  given  by  the  will  of  1876  and  an 
ademption  pro  tanto  of  it  had  the  instrument 
nvhich  contained  it  become  the  will  of  Miss 
Jaques.  But  the  will  was  revoked,  and  a 
subsequent  will  executed,  and  the  intention  of 
Miss  Jaques  that  the  payment  should  be  in 
satisfaction  of  a  legacy  given  by  the  subsequent 
will  cannot  of  itself  be  given  in  evidence  to 
control  the  plain  terms  of  the  actual  will.  Un- 
less that  intention  •  was  understood  and  as- 
sented to  bjr  Mrs.  Downs  when  the  payment 
was  made  it  cannot  be  taken  as  satisfaction 
pro  tanto  of  the  subsequent  legacy.  The  paper 
sfgned  by  Mrs.  Downs  does  not  show  a  contract 
or  understanding  that  the  payment  should  be 
in  satisfaction  of  a  subsequent  legacy.  It  re- 
fers and  is  limited  to  the  legacy  in  the  will  of 
1876.  The  fact  that  it  was  understood  that 
Mrs.  Downs  should  have  a  portion  of  the  estate 
of  Miss  Jaques  can  have  no  greater  effect  than 
to  place^herin  the  position  of  a  child  who  ex- 
pected a  portion.  The  fact  that  $10,000  had 
been  mentioned  when  the  relation  of  the  parties 
commenced  as  the  amount  of  the  portion,  and 
was  the  amount  of  the  legacy  in  the  existing 
will  does  not  show  that  Mrs.  Downs  in  accepting 
an  advancement  of  a  part  of  that  legacy  agreed 
to  receive  it  in  satisfaction  of  an  equal  amount 
of  any  future  legacy  that  might  be  given  to  her. 
There  was  nothing  in  the  transaction  which 


could  prevent  Miss  Jaques  from  revoking  the 
legacy  and  giving  a  new  legacy  for  any  amount 
she  might  choose,  nor  that  could  prevent  Mrs. 
Downs  from  receiving  the  full  amount  of  a 
subsequent  legacy.  The  writing  is  limited  to 
the  legacy  mentioned  in  it,  and  cannot  of  itself 
affect  any  subsequent  gift. 

The  only  other  evidence  upon  which  the  ap- 
pellants rely  for  proof  that  Mrs.  Downs  agreed 
to  receive  the  $8,000  in  satisfaction  of  a  future 
legacy  is  conversations  between  Miss  Jaques 
and  Mrs.  Downs  after  the  last  will  was  ex- 
ecuted. So  far  as  these  go  only  to  show  the 
intention  of  Miss  Jaques  in  advancing  the 
$8,000  they  are  immaterial,  unless  they  also 
show  an  admission  by  Mrs.  Downs  that  she  re- 
ceived the  payment  m  satisfaction  of  the  sub- 
sequent legacy.  They  do  not  show  any  such 
admission.  On  the  contrary,  Mrs.  Downs  said 
that  she  was  to  have  the  $10,000,  and  Mrs. 
Jaques  said  that  $8,000  of  it  had  been  paid. 
The  fact  that  Mrs.  Downs  made  no  reply  to 
this  cannot  be  taken  as  an  admission  of  its 
truth.  She  had  already  stated  her  understand- 
ing of  it,  and  the  remark  of  Miss  Jaques  was 
in  answer  to  her.  She  cannot  be  held  to  have 
assented  to  Miss  Jaques'  statement  because 
she  did  not  continue  the  discussion. 

The  report  does  not  find  that  Mrs.  Downs 
accepted  the  advance  of  $8,000  with  the  un- 
derstanding that  it  should  be  in  satisfaction 
pro  tanto  of  a  future  legacy,  and  the  facts  and 
evidence  reported  do  not  show  that  she  re- 
ceived it  with  such  understanding,  or  that  she 
agreed  that  it  should  be  so  applied.  As  no 
contract  is  found  or  can  be  inferred,  it 
is  not  necessary  to  consider  the  further  ob- 
jection made  by  the  executor  that  the  legacies 
are  substantially  different.    The  legacy  whidi 


In  ademption  of  legacies.  It  is  immaterial  that  a 
^document  griven  by  a  recipient  of  the  payment  was 
made  by  a  feme  covert  incapable  of  making  a  bind- 
ing contract,    ibid. 

When  after  the  will  was  made  the  testator  paid 
the  son  a  certain  sum  of  money,  and  took  from  him 
a  writing  in  which  the  son  acknowledged  that  a 
sum  of  money  was  received  by  him  in  full  satisfac- 
tion and  discbarge  of  the  legacies  given  him  in  the 
wUl,  the  legacies  were  adeemed.  1  Swift,  Dig.  455; 
Hartop  V.  Whitmore,  1  P.  Wms.  681;  CHarke  v.  Bur- 
goine,  Dick.  853;  Clarke  v.  Percival,  2  Barn.  &  Ad. 
S80;  Cowles  V.  Cowles,  6  New  Eng.  Rep.  467,  66  Conn. 
245. 

Unless  the  very  thing  bequeathed  is  In  existence 
at  the  death  of  the  testator,  and  then  forms  a  part 
of  his  estate,  the  legacy  is  wholly  inoperative;  the 
legatee  has  no  right  or  claim;  the  executors  are  un- 
der DO  obligation  to  replace  the  thing  by  purchas- 
ing another  one  of  the  same  kind  as  described  in 
the  will  by  means  of  other  assets  in  their  hands, 
belonging  to  the  estate.  8  Pom.  Eq.  Jur.  76;  Ash- 
burner  V.  Macguire,  2  Bro.  Ch.  108;  2  Eq.  Lead. 
Cas.  4th  Am.  ed.  600,  620,  634,  662-674;  Badrick  v. 
Stevens,  3  Bro.  Ch.  431;  Barker  v.  Rayner,  2  Russ. 
Vti'^  Sidebotham  v.  Watson.  11  Hare,  170;  Hayes  v. 
Hayps.  1  Keen,  97;  Gllllat  v.  Gllliat,  28  Beav.  481; 
Jones  V.  SouthaJl,82  Beav.  31;  Ford  v.  Ford,  28  N.R. 
Jei2;  Blackstoue  v.  Blackstone,  8  Watts,  885,  837; 
Ludlam's  Estate.  1  Pars.  Eq.  116, 13  Pa.  188.  3  Pa.  L. 
J.  Rep.  332:  Phiison  v.  Moore,  23  Hun,  162;  Walton 
v.  Walton,  7  Johns.  Ch.  268,2  L.  ed.  286. 

The  question  of  ademption  by  the  death,  or  de- 
struction, or  sale,  of  the  thing  devised,  or  payment 
of  a  specific  bequest,  is  not  one  of  intention,  but  an 
12L.R.A, 


ademption  is  thereby  efTeoted,  upon  the  principle 
that  the  subject  Is  annihilated,  or  its  conditions  so 
altered  that  nothing  remains  to  which  l^e  terms  of 
the  bequest  can  apply.  Roes  v.  Carpenter,  9  B. 
Hon.  867, 50  Am.  Dec.  514;  Walton  v.  Walton,  svpra. 

Where  a  particular  debt,  or  the  security  of  a 
debt,  such  as  a  mortgage,  bond  or  note,  or  a  pub- 
lic debt  secured  by  governmental  bonds,  or  other 
governmental  security,  has  been  specifically  be- 
queathed, and  the  same  has  been  paid  to  the  testa- 
tor, so  that  the  debt  is  discharged,  there  is  an 
ademption.    See  3  Pom.  Eq.  Jur.  68,  naU. 

So  exercising  an  option  and  surrendering  up  the 
stock  bequeathed  and  accepting  an  entirely  dif- 
ferent stock  of  the  same  company  in  lieu  thereof 
will  operate  an  ademption.  Ludlam-s  Estate,  tn- 
pra;  Cuthbert  v.  Cuthbert,  3  Teates,  486;  Beck  v. 
McGillls,  9  Barb.  85. 

If  the  father,  at  the  time  of  the  advancements, 
reserved  the  right  to  demand  repayment,  they 
must  be  considered  loans,  and  will  not  adeem  a  leg- 
acy. Wallace  v.  Dubois,  8  Cent.  Rep.  211,  6S  Md. 
158.    See  Harley  v.  Harley,  97  Md.  840. 

A  bequest  to  testator's  housekeeper  is  not 
adeemed  by  the  mere  fact  of  a  purchase  on  the 
day  of  his  death  of  a  house  and  lot  which  he  had 
deeded  to  her.    Sprenkle^  App.  (Pa.)  Oct.  1,  IftfiL 

Deposits  by  a  father,  made  in  the  presence  of  his 
daughter,  of  money  In  bank  in  her  name  and  for 
her  use,  and  further  deposits  entered  in  a  pa8»> 
book  and  delivered  to  her,  although  partly  made 
after  the  execution  of  his  will  riving  the  daughter 
a  pecuniary  legacy,  will  not  operate  as  an  ademp- 
tion of  any  portion  of  the  legacy.  Be  Crawford,  5 
L,R,A.n,118N.Y.560. 
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was  deemed  in  part  was  to  Miss  Smith  alone 
Hnd  would  lapse  by  her  death  and  was  on  con- 
tlition  that  she  lived  with  the  testator  until  her 
•decease  and  it  conformed  to  the  original  agree- 
ment between  the  parties.  The  subsequent 
legacy  was  without  condition  and  included 
<;hildren  of  Mrs.  Downs  if  she  did  not  herself 
survive  the  testatrix.  Without  deciding  that 
a  promise  to  accept  a  present  sum  in  satisfac- 
tion of  a  future  legacy  in  the  terms  of  the 
former  could  not  be  extended  to  the  different 
legacy  actually  given,  we  think  that  it  does  not 
appear  that  the  payment  was  received  in  satis- 
faction pro  tanto  of  any  future  legacy. 
Decree  affirmed. 

Alonzo  M.  BUTTERFIELD 

V. 

Napoleon  L.  BYRON  et  al, 
(....Maas ) 

1 .  On  the  destructioii  by  flre  of  a  build- 
ings towards  the  erection  of  which  a  contractor 
is  to  contribute  only  part  of  the  labor  and  mate- 
rials, while  the  owner  is  to  do  the  grading,  exca- 
vating, stone  and  brick  work,  painting  and 
plumbing,  the  contractor  is  discharged  from  his 
obligation  and  can  recover  on  an  implied  assump- 
sit for  the  value  of  what  he  had  already  done. 

S.  Advancements  to  a  contractor,  made 
by  the  owner  of  a  building,  may  be  re- 
covered for  failure  of  consideration  on  its  de- 
struction by  fire  before  completion,  although  the 
contractor  cun  set  off  his  claim  on  an  implied  as- 
sumpsit for  the  value  of  what  was  already  done, 
where  he  is  discharged  by  the  flre  and  entitled  to 
such  compensation  because  the  contract  was  for 
part  only  of  the  labor  and  materials. 

(May  19, 1891.) 

EEPORT  by  the  Superior  Court  for  Hamp- 
den County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  an  action  brought  to  recover 
-damages  for  an  alleged  breach  oy  defendant 
of  his  contract  to  erect  a  building  on  plaintiff's 
land,  in  which  a  verdict  had  been  directed  to 
be  returned  in  defendant's  favor.  Verdict  set 
aside. 

Butterfield  and  Byron  entered  into  a  contract 
by  which  Byron  undertook  to  build  an  hotel 
on  Buiterfield's  land  according  to  ceitain  speci- 
tications  to  be  furnished  him  and  to  have  the 
J3ame  completed  by  May  20, 1889. 

Butterfield  agreed  to  pay  Byron  for  the  same 


$8,600  as  follows:  seventy-five  per  cent  of 
the  amount  of  work  done  and  materials  fur- 
nished during  the  preceding  month,  to  be  paid 
for  on  the  first  of  the  following  month,  and  the 
remaining  twenty-five  per  cent  to  be  paid  thirty 
days  after  the  entire  completion  of  the  building. 

From  the  specifications  referred  to  in  the 
contract  it  appeared  that  Butterfield  was  him- 
self to  do  all  grading,  excavating,  stone  and 
brick  work,  and  printing  and  plumbing. 

The  time  for  completion  of  the  building  was 
subsequently  extended,  and  on  May  25,  1889, 
Byron  had  complied  with  his  contract  so  far 
as  he  had  gone,  and  the  building  could  have 
been  completed  within  a  week  or  ten  days  from 
that  time.  Ue  had  on  that  date  received 
$5,652.30  under  his  contract.  On  that  day 
the  building  was  completely  destroyed  by  fire, 
without  the  fault  of  either  party.  Bjrron 
claimed  that  the  fire  was  caused  by  lightning. 
Butterfield  had  prior  to  the  fire  insured  his 
interest  in  the  building  in  two  companies. 
They  paid  the  amount  of  his  loss  and  took 
an  assignment  from  him  of  his  claim  against 
Byron  for  any  and  all  sums  to  which  he  was 
entitled  by  reason  of  Byron's  failure  to  com- 
plete the  building,  and  this  action  was 
brought  for  the  benefit  of  the  insurance  com- 
panies. 

After  the  fire  there  remained  unconsumed 
some  bundles  of  shingles  which  had  been  pur- 
chased for  the  job  and  charged  into  the  bills, 
75  per  cent  of  which  had  been  paid. 

Byron  took  and  carried  away  these  shingles, 
and  also  the  window  weights  which  he  found 
in  the  ruins.  The  value  of  Butterfield's  inter- 
est in  the  material  carried  away  was  fixed  at  $38. 

Messrs.  Robinaon  A  Robinaoiit  for  plain- 
tiff: 

The  defendant's  obligation  arose,  not  by 
force  of  law,  but  under  his  own  contract.  The 
act  of  God  did  not  release  or  relieve  him. 

6  Wait,  Act.  and  Def.  432;  1  Am.  &  Eng. 
Encyclop.Law,178;  School  Dist,  No.  1  y.Dauchy, 
25  Cfonn.  530;  Lord  v.  Wheeler,  1  Gray.  282,  283. 

If  the  defendant  desired  to  be  relieved,  he 
should  have  provided  for  it  in  his  contract. 

Adams  v.  Nichols,  19  Pick.  275;  Mill  Dam 
Foundry  Proprs.  v.  Hovey,  21  Pick.  441;  Wells 
V.  Calnan,  107  Mass.  514,  517. 

This  was  not  a  case  of  part  performance. 
It  was  total  failure.  The  plaintiff  got  no  bene- 
fit. 

D&rmott  V.  Jones,  64  U.  8.  23  How.  220,  16 
L.  ed.  442. 


HcfiiL— Building  contract;  destruction  of  buUding 
by  acddenU 

If  the  contract  is  entire  for  the  performance  of  a 
.specific  work  for  a  specific  sum,  so  that  'perform- 
ance is  a  condition  precedent  to  pasnnent  for  any 
part  of  it,  the  workman  is  deprived  of  all  lefral 
rifirht  to  remuneration  tf  the  work  is  destroyed  by 
•  accident  before  iis  completion  ( AppJeby  v.  Myers, 
L.  R.  2  C.  P.  651,  36  L.  J.  C.  P.  331);  but  if  the  work- 
man is  entitled  to  payment  from  time  to  time  as 
the  work  proceeds,  the  destruction  of  the  work  be- 
fore its  completion  will  not  deprive  the  workman 
of  his  hire.  Menetone  v.  Athawes,  8  Burr.  1582; 
Tripp  V.  Armltage,  4  Mees.  &  W.  609,  cited  in  2  Ad- 
-dison,  Cont.  552. 

So  in  the  Koman  law  if  the  builder  was  employed 
to  build  a  house  and  the  building  was  destroyed  by 
an  earthquake  or  by  li^rhtning  during  the  progress 
12L.R.A. 


of  the  work,  the  employer  was  accountable  for  the 
loss;  otherwise  if  there  was  an  express  contract, 
and  payment  was  conditioned  on  completion  of 
the  work.  Dig.  lib.  19,  tiUe  8,  lex.  69;  Dig.  lib.  6, 
title  1,  lex.  39. 

Where  a  contractor  undertakes  to  build  a  house 
upon  the  land  of  another,  and  the  house  before  its 
completion  is  destroyed  by  flre  without  his  fault, 
he  is  not  thereby  relieved  from  his  obligation  to 
fulfill  the  contract.  The  duty  in  such  a  case  is  to 
be  distlngruished  from  one  imposed  by  law.  The 
obligation  to  build  is  founded  upon  and  in  his  own 
voluntary  contract,  and  its  non-performance  is  not 
excused  by  inevitable  accident.  Adams  v.  Nichols 
19  Pick.  276;  Tompkins  v.  Dudley.  25  N.  Y.  272; 
School  Dist.  No.  1  V.  Dauchy,  25  Conn.  530;  School 
Trustees  v.  Bennett,  17  N.  J.  L.  515;  Ingle  v.  Jones, 
69  U.  S.  2  Wall.  1, 17  L.  ed.  762. 
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There  was  no  acceptance  by  plaintiff  that 
relieved  the  defendant. 

Sedgw.  Dam.  4lh  ed.  242,  and  note;  Faxon  v. 
Mansfield,  2  Mass.  147. 

Mr.  Oeoree  M.  Steamst  for  defendants; 

The  defendants  must  aver  performance  on 
their  part. 

Ntwcomb  V.  Braekett,  16  Mass.  161. 

Only  refusal  on  the  part  of  the  defendants 
could  excuse  the  plaintiff. 

Mill  Dam  Foundry  Froprs,  v.  Hovey,  21  Pick, 
All, 

In  contracts  containing  mutual  agreements, 
if  either  would  charge  the  other  upon  it,  he 
must  put  him  in  default.  If  both  parties  re- 
main mactive  there  is  no  breach  by  either. 

Gardiner  v.  Gor9on,  15  Mass.  500;  Dana  v. 
King,  2  Pick.  155;  Hunt  v.  Livermore,  5  Pick. 
895;  Tinney  v.  As/fley,  16  Pick.  546;  Parker  v. 
Perkins,  8  Cush.  818;  Cook  v.  Doggett,  2  Allen, 
439;  Smith  v.  Boston  <&  M.  /?.  Co.  6  Allen,  262; 
Hapgood  v.  Shaw,  105  Mass.  276;  Cadioell  v. 
Blake,  6  Gray.  402;  Eliot  Nat.  Bank  v.  Beal, 
2  New  Eng.  Rep.  846, 141  Mass.  566. 

When  the  performance  of  a  contract  becomes 
impossible  by  an  act  of  Gk)d,  no  action  will  lie 
for  the  breach  of  it. 

Baylies  v.  Fettyplace,  7  Mass.  825;  Harring- 
ton V.  Dennie,  18  Mass.  98;  Harrington  v.  Fall 
lUverWorks  Go.  119  Mass.  82;  Badlam  v.  Tuck- 
er, 1  Pick.  284;  FuUer  v.  Brown,  11  Met.  440; 
Caden  v.  Fancell,  98  Mass.  137:  Daily  v.  De 
Vrespigny.  L.  R.  4  Q.  B.  185,  88  L.  J.  Q.  B.  98. 

Incapacity  by  reason  of  the  intervention  of 
act  of  (Jod  to  perform  personal  service  in 
cases  where  the  covenants  to  serve  were  abso- 
lute is  an  excuse  for  non-performance. 

Boast  V.  Firth,  L.  R.  4  C.  P.  1,  88  L.  J.  C. 
P.  1;  Robinson  v.  Davison,  L.  R.  6  Exch.  269, 
40  L.  J.  Exch.  172;  Jones  v.  How,  9  C.  B.  19,  7 
Hare,  267. 

Adams  v.  Nichols,  19  Pick.  275,  was  a  case 
of  fire  through  ordinary  human  instrumentali- 
ties. In  no  case  in  Massachusetts  has  there 
been  any  extension  of  its  doctrine  to  cases 
where  an  act  of  Grod  was  the  preventing  cause. 

See  Addison,  Cont.  Morgan's  Am.  ed.  1875, 
§827. 

Knowlton*  «/.,  delivered  the  opinion  of 
the  court : 

It  is  well-established  law  that  where  one 
contracts  to  furnish  labor  and  materials  and 
construct  a  chattel  or  build  a  house  on  land 
of  another  he  will  not  ordinarily  be  excused 
from  performance  of  his  contract  by  the 
destruction  of  the  chattel  or  building  with- 
out his  fault  before  the  time  fixed  for  the 
delivery  of  it.  Adams  v.  Nichols,  19  Pick. 
275 ;  Wells  v.  Calnan,  107  Mass.  514 ;  IngU  v. 
Jones,  69  U.S.  2  Wall.  1,  17  L.  ed.  762 ;  School 
Trustees  v.  Bennett,  27  N.  J.  L.  518 ;  Tomp- 
kins  V.  Dudley,^  25  N.  Y.  272. 

It  is  equally  well  settled  that  where  work 
is  to  be  done  under  a  contract  on  a  chattel  or 
building  which  is  not  wholly  the  property 
of  the  contractor,  or  for  which  he  is  not 
solely  accountable,  as  where  repairs  are  to  be 
made  on  the  property  of  another,  the  agree- 
ment on  both  sides  is  upon  the  implied  con- 
dition that  the  chattel  or  building  shall  con- 
tinue in  existence,  and  the  destruction  of  it 
without  the  fault  of  either  of  the  parties 
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will  excuse  performance  of  the  contract,  and 
leave  no  right  of  recovery  of  damages  in  favor 
of  either  against  the  other.  Taylor  v.  Cald- 
well, 8  Best  &  S.  826 ;  Lord  v  Wheeler,  1 
Gray,  282 ;  GUbm-t  A  B.  Mfg.  Co.  v.  Bxitler, 
146  Mass.  82,  5  New  Eng.  Rep.  573 ;  EUot 
Nat.  Bank  v.  Beal.  141  Mass.  566,  2  Xew 
Eng.  Rep.  846,  and  cases  there  cited  ;  Dexter 
V.  Norton,  47  N.  Y.  62;  Waiker  v.  Tucker, 
70  111.  527. 

In  such  cases,  from  the  very  nature  of  the 
agreement  as  applied  to  the  subject  matter, 
it  is  manifest  that,  while  nothing  is  expressly 
said  about  it,  the  parties  contemplated  the 
continued  existence  of  that  to  which  the  con- 
tract relates.  The  implied  condition  is  a 
part  of  the  contract  as  if  it  were  written  into 
it.  and  by  its  terms  the  contract  is  not  to  be 
performed  if  the  subject  matter  of  it  is  de- 
stroyed, without  the  fault  of  either  of  the 
parties,  before  the  time  for  complete  per- 
formance has  arrived. 

Th^  fundamental  question  in  the  present 
case  is.  What  is  the  true  interpretation  of 
the  contract?  Was  the  house  while  in  the 
process  of  erection  to  be  in  the  control  and 
at  the  sole  risk  of  the  defendant,  or  was  the 
plaintiff  to  have  a  like  interest  as  the  builder 
of  a  part  of  it?  Was  the  defendant's  under- 
taking to  go  on  and  build  and  deliver  such 
a  house  as  the  contract  called  for  even  if  he 
should  be  obliged  repeatedly  to  begin  anew 
on  account  of  the  destruction  again  and  again 
of  a  partly  completed  building  by  inevitable 
accident,  or  did  his  contract  relate  to  one 
building  only,  so  that  it  would  be  at  an  end 
if  the  building  when  nearly  completed  should 
perish  without  his  fault?  It  is  to  be  noticed 
that  his  agreement  was  not  to  build  a  house, 
furnishing  all  the  labor  and  materials  there- 
for. His  contract  was  of  a  very  different 
kind.  The  specifications  are  incorporated 
into  it ;  and  it  appears  that  it  was  an  agree- 
ment to  contribute  certain  labor  and  materials 
towards  the  erection  of  a  house  on  land  of  the 
plaintiff,  towards  the  erection  of  which  the 
plaintiff  was  to  contribute  other  labor  and 
materials,  which  contributions  would  to- 
gether make  a  completed  house.  The  grad- 
ing, excavating,  stone  work,  brick  work, 
painting  and  plumbing  were  to  be  done  by 
the  plaintiff. 

Immediately  before  the  fire,  when  the  house 
was  nearly  completed,  the  defendant's  con- 
tract, so  far  as  it  remained  unperformed,  was. 
to  finish  a  house  on  the  plaintiff's  land 
which  had  been  constructed  from  materials 
and  by  labor  furnished  in  part  by  the  plain- 
tiff and  in  part  by  himself.  He  was  no  more 
responsible  that  the  house  should  continue 
in  existence  than  the  plaintiff  was.  Ixx>king 
at  the  situation  of  the  parties  at  that  time, 
it  was  like  a  contract  to  make  repairs  on  the 
house  of  another.  His  undertaking  and  duty 
to  go  on  and  finish  the  work  was  upon  an  im- 
plied condition  that  the  house,  the  product 
of  their  joint  contributions,  should  'remain 
in  existence.  The  destruction  of  it  by  fire 
discharged  him  from  his  contract.  The  fact 
that  the  house  was  not  in  existence  when  the 
contract  was  made  is  immaterial.  Howdl  v. 
Coupland,  L.  R.  1  Q.  B.  Div.  258, 
It  seems  very  clear  that  after  the  building 
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burned,  and  iUst  before  the  day  fixed  for 
completion  of  the  contract*  the  defendant 
Id  not  have  compelled  the  plaintiff  to  do 

grading,  excavating,  stone  work,  brick 
k,  painting  and  plumbine  for  another 
le  of  the  same  ki  nd.  The  plaintiff  might 
!  answered :  " I  do  not  desire  to  build  an- 
r  house  whidi  cannot  be  completed  until 

after  the  date  at  which  I  wished  to  use 
louse.  My  contract  related  to  one  house. 
B  that  has  been  destroyed  without  niv 
;,  I  am  under  no  further  obligation. "  If 
plaintiff  could  successfully  have  made 
inswer  to  a  demand  by  the  defendant  that 
lould  do  his  part  towards  the  erection  of 
)nd  building,  then  certainly  the  defend- 
an  prevail  on  a  similar  answer  in  the 
nt  suit.  In  other  words,  looking  at  the 
act  from  the  plaintiff's  position,  it  seems 
lest  that  he  did  not  agree  to  furnish  the 

and  materials  required  of  him  by  the 
^cations  for  more  tlian  one  house,  and  if 
^as  destroyed  by  inevitable  accident  just 
!  its  completion  he  was  not  bound  to 
another,  or  to  do  anything  further  under 
Dtract.  If  the  plaintiff  was  not  obi  iged 
ke  his  contribution  of  work  and  mate- 
owards  the  building  of  a  second  house, 
r  was  the  defendant7    The  agreement  of 

0  complete  the  performance  of  the  con- 
after  a  building,  the  product  of  their 
jontributions,  had  been  partly  erected, 

an  implied  condition  that  the  building 
continue  in  existence.  Neither  can 
r  anything  of  the  other  under  the  con- 
for  he  has  not  performed  the  contract 
;  its  stipulations  can  be  availed  of. 
se  of  Cook  V.  McCdbe,  58  Wis.  250,  was 
milar  in  its  facts  to  the  one  at  bar,  and 
al  with  it  in  principle.  There  the 
in  an  elaborate  opinion,  after  a  full 
ration  of  the  authorities,  held  that  the 
tor  could  recover  of  the  owner  a  pro 
ire  of  the  contract  price  for  the  work 
led  and  the  materials  furnished  before 
Clark  V.  Franklin,  7  Leigh,  1,  is  of 
purport. 

are  the  rights  of  the  parties  in  regard 
has  been  done  in  part  performance 
Qtract  in  which  there  is  an  implied 
>n  that  the  subject  to  which  the  con- 
ates  shall  continue  in  existence,  and 
16  contemplated  work  cannot  be  com- 
>y  reason  of  the  destruction  of  the 
without  fault  of  either  of  the  par- 

1  dispute,  upon  the  authorities.  The 
3  in  England  differ  from  those  of 
iisetts  and  of  most  of  the  other  States 
country.  There  the  general  rule, 
oadly,  seems  to  be  that  the  loss  must 
vliere  it  first  falls,  and  that  neither 
rties  can  recover  of  the  other  for  any- 
ne  under  the  contract.  In  Englana, 
»rity,  and  upon  original  grounds 
satisfactory  to  the  judges  of  recent 
is  held  that  freight  advanced  for  the 
ation  of  goods  subsequently  lost  by 
;  of  the  sea  cannot  be  recovered  back. 

.  Bristol  M.  Ins,  Co.  L.  R.  1  App. 
,  226 ;  Bume  v.  Schiller,  L.  li.  6 
K  In  the  United  States  and  in  con- 
jurope  the  rule  is  different.  Griggs 
,   3  Pick.  20,  22 ;  Brown,  v.  Harris, 


2  Gray,  859.  In  England  it  is  held  that  one 
who  has  partly  performed  a  contract  on  prop- 
erty of  another,  which  is  destroyed  without 
the  fault  of  either  party,  can  recover  nothing, 
and  on  the  other  hand,  that  one  who  has  ad- 
vanced payments  on  account  of  labor  and 
materials  niruished  under  such  circumstances 
cannot  recover  back  the  money.  Appleby  v. 
Myers,  L.  R.  2  C.  P.  652;  Anglo- Egyptian 
Nav.  Co.  V.  Renne,  L.  R.  10  C.  V.  271.  One 
who  has  advanced  money  for  the  instruction 
of  his  son  in  a  trade  cannot  recover  it  back 
if  he  who  received  it  dies  without  giving 
the  instruction.  Whincup  v.  Hughes,  it.  R. 
6  C.  P.  78.  But  where  one  dies  and  leaves 
unperformed  a  contract  which  is  entire,  his 
administrator  may  recover  any  installments 
which  were  due  on  it  before  his  death. 
Stuhbs  V.  HolyweU  R.  Co.  L.  R.  2  Exch.  311. 

In  this  country  where  one  is  to  make  re- 
pairs on  a  house  of  another  under  a  special 
contract,  or  is  to  furnish  a  part  of  the  work 
and  materials  used  in  the  erection  of  a  house, 
and  his  contract  becomes  impossible  of  per- 
formance on  account  of  the  destruction  of 
the  house,  the  rule  is  uniform,  so  far  as  the 
authorities  have  come  to  our  attention,  that 
he  may  recover  for  what  he  has  done  or  fur- 
nished. 

In  Clearyy.  Sohier,  120  Mass.  210,  the  plain- 
tiff made  a  contract  to  lath  and  plaster  a  cer- 
tain building  for  40  cents  per  square  yard. 
The  building  was  destroyed  by  fire,  which 
was  an  unavoidable  casualtv.  The  plaintiff 
had  lathed  the  building  and  put  on  the  first 
coat  of  plaster,  and  would  have  put  on  the 
second  coat,  according  to  his  contract,  if  the 
building  had  not  been  burned.  He  sued  on 
an  implied  assumpsit  for  work  done  and 
materials  found.  It  was*  agreed  that  if  he 
was  entitled  to  recover  anything,  the  iudff- 
ment  should  be  for  the  price  charged.  It 
was  held  that  he  could  recover.  See  also 
Lardv.  Wheeler,  1  Gray,  282 ;  Wells  v.  Calnan, 
107  Mass,  514,  517.  In  Cook  v.  McCabe, 
supra,  the  plaintiff  recovered  pro  rata  under 
his  contract, —that  is,  as  we  understand,  he 
recovered  on  an  implied  assumpsit  at  the 
contract  rate.  InHotlis  v.  C?iapman,  86  Tex. 
1,  and  in  Clark  v.  Franklin,  7  Leiffh,  1,  the 
recovery  was  a  proportional  part  of  the  con- 
tract price.  To  the  same  effect  are  Schwartz 
V.  Saunders,  46  111.  18:  Rawson  v.  Clark.  70 
111.  656,  and  Clark  v.  Busse,  82  111.  515.  The 
same  principle  is  applied  to  different  facts 
in  Jones  v.  Judd,  4  if.  Y.  411,  and  in  Har- 
grave  v.  Cinroy,  19  N.  J.  Eq.  281.  If  the 
owner  in  such  a  case  has  paid  in  advance  he 
may  recover  back  his  money,  or  so  much  of 
it  as  was  an  overpayment.  The  principle 
seems  to  be  that  when,  under  an  implied  con- 
dition of  the  contract  the  parties  are  to  be 
excused  from  performance  if  a  certain  event 
happens,  and  by  reason  of  the  happening  of 
the  event  it  becomes  impossible  to  do  that 
which  was  contemplated  by  the  contract,  there 
is  an  implied  assumpsit  for  what  has  properly 
been  done  by  either  of  them,  the  law' dealing 
with  it  as  done  at  the  request  of  the  other, 
and  creating  a  liabilitv  to  pay  for  it  its 
value,  to  be  determined  by  the  price  stipu- 
lated in  the  contract,  or  in  some  other  way  if 
the  contract  price  cannot  be  made  applicable. 


674 


Massachusetts  Sttpkeme  Judicial  Court. 


JUNBy 


Where  there  is  a  bilateral  contract  for  an 
entite  consideration  moving  from  each  party, 
and  the  contract  cannot  be  performed,  it  may 
be  held  that  the  consideration  on  each  side 
is  the  performance  of  the  contract  by  the 
other,  and  that  a  failure  completely  to  per- 
form it  is  a  failure  of  the  entire  considera- 
tion, leaving  each  party,  if  there  has  been 
no  breach  nor  fault  on  either  side,  to  his  im- 
plied assumpsit  for  what  he  has  done. 

The  only  question  that  remains  in  the  pres- 
ent case  is  one  of  pleading.  The  defendant 
is  entitled  to  be  compensated  at  the  contract 
price  for  all  he  did  before  the  fire.  The 
plaintiff  is  to  be  allowed  for  all  his  payments. 
If  the  payments  are  to  be  treated  merely  as 
advancements  towards  a  single  entire  con- 
sideration, namely  the  completion  of  the 
whole  work,  the  work  not  having  been  com- 
pleted, they  may  be  sued  for  in  this  action, 
and  the  defendant's  only  remedy  is  by  a  dec- 
laration in  set  off.  If.  on  the  other  hand, 
each  installment  due  was  a  separate  considera- 
tion for  the  payment  made  at  the  time,  then, 
as  to  those  installments  and  the  payments  of 
them,  the  contract  is  completely  executed, 
and  the  plaintiff  can  recover  nothing,  and 
the  implied  assumpsit  in^avor  of  the  aefend- 
ant  can  be  only  for  the  part  which  remains 
unpaid. 

We  are  of  opinion  that  the  consideration 
which  the  defendant  was  to  receive  was  an 
entire  sum  for  the  performance  of  the  con- 
tract, and  that  the  payments  made  were 
merely  advances  on  account  of  it,  and  that, 
on  his  failure  to  perform  the  contract,  there 
was  a  failure  of  consideration  which  gave 
the  plaintiff  a  right  to  sue  for  money  had 
and  received,  and  that  the  like  failure  of 
consideration  on  Ihe  other  side  gave  the 
defendant  a  right  to  sue  on  an  implied  as- 
sumpsit for  work  done  and  materials  found. 

The  $88  due  from  the  defendant  to  the 
plaintiff  cannot  be  recovered  in  this  action. 
The  report  and  the  pleadings  show  that  the 
suit  was  brought  under  an  assignment  for  the 
benefit  of  the  insurers,  to  recover  damages 
for  a  breach  of  the  contract  for  the  erection 
of  the  building,  and  not  to  recover  the 
value  of  the  shingles  or  weights  carried  away 
from  the  ruins. 

According  to  the  terms  of  the  report,  the 
ruling  being  wrong,  such  order  may  be  made 
as  this  court  shall  direct.  A  majority  of  the 
court  are  of  opinion  that  the  verdict  should 
be  set  aside,  and  the  defendant  be  given 
leave  to  file  a  declaration  in  set-off,  if  he  is 
so  advised,  on  such  terms  as  the  superior 
court  deems  reasonable. 

Verdict  set  aside. 


William  RAI^D 

T. 

Hattie  F.  HANSON,   Admx..  etc.,  of  Sarah 
E.  Hanson,  Deceased,  Appt. 

(....Maag ) 

The  presumption  in  fikvor  of  the  validity 


of  a  Judgment  <ioe6  not  extend  to  a  case  of 
personal  servioe  on  a  defendant,  who  is  a  noD> 
resident  where  the  proof  does  not  ehow  whether 
ov  not  the  service  was  made  within  the  State  and 
the  order  of  notice  would  be  complied  with  aa 
well  by  service  out  of  aa  in  the  State. 

(June  25,  ISUL) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Essex  CouDty  in 
favor  of  plaintiff  in  a  case  submitted  to  the 
court  upon  an  agreed  statement  of  facts  for  its 
opinion  as  to  pltdntiff's  right  to  enforce  a  judg- 
ment recovered  by  him  in  the  State  of  New 
Hampshire  against  defendant's  intestate.  Be-- 
versed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  I.  £.  Pearl  for  plaintiff. 

Mr.  W.  H.  Moody  for  defendant. 

Knowlton«  J.,  delivered  the  opinion  of  the 
court: 

The  judgment  rendered  against  the  defend- 
ant's intestate  by  the  Supreme  Court  of  New 
Hampshire  was  void  for  want  of  jurisdictioD 
unless  a  proper  process  was  served  on  her  in 
that  State.  Eliot  v.  McChrmick,  144  Mass.  10» 
8  New  Eng.  Rep.  871;  Needham  v.  Thaper, 
147  Mass.  586;  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  ed.  565;  Eaton  v.  Badger,  38  N.  H.  228. 

There  is  a  presumption  in  favor  of  the  reg- 
ularity of  the  proceedings  of  any  court  of  gen- 
eral jurisdiction.  BissM  v.  Wheelock,  11  Cush. 
277;  StockweU  v.  MeOracken,  109  Mass.  84. 
But  it  is  always  a  good  defense  ugainst  a  suit 
brought  on  a  judgment  recovered  in  another 
State  to  show  that  the  defendant  was  not  a  re- 
sident of  that  State  and  that  no  proper  service 
was  made  on  him  there.  The  presumption  hi 
favor  of  the  validity  of  a  judgment  does  not 
extend  to  a  case  where  it  appears  from  the  rec- 
ord that  the  defendant  was  a  nonresident  and 
it  does  not  appear  that  service  of  process  was 
made  upon  him  within  the  State.  Downer  v. 
Shaw,  22  N.  H.  277;  Morse  v.  Fretby,  25  N.  H. 
299 

In  OaVpin  ▼.  Page.  85  U.  S.  18  Wall.  350,21 
L.  ed.  959,  it  is  said  that  * 'where  the  special 
powers  conferred  are  exercised  in  a  special 
manner  not  according  to  the  course  of  the  com- 
mon law,  or  where  the  general  powers  of  the 
court  are  exercised  over  a  class  not  within  its 
ordinary  jurisdiction,  upon  the  performance  of 
prescribed  conditions,  no  such  presumption  of 
jurisdiction  will  attend  the  junsdicUon  of  the 
court.  The  facts  essential  to  the  exercise  of 
the  special  lurisdiction  must  appear  in  sacb 
cases  upon  the  record." 

The  facts  agreed  by  the  parties  and  the  facts 
disclosed  by  the  record  itself  show  that  the 
court  had  no  jurisdiction  of  the  defendant's  in- 
testate when  the  order  of  notice  was  issued  at 
the  February  Term  in  1878.  The  record  show- 
ing that  there  was  no  jurisdiction  without  a 
service  of  this  order  upon  her  in  NewHampebire, 
the  question  arises  whether  the  agreed  state* 
ment  shows  that  the  order  was  served  there,  or 
whether  there  is  any  evidence  in  the  case  which, 
under  the  stipulation  in  the  agreement  that  the 


NoTB.-Vml(;ment;  consiituiiofwl  provision  as  tofvU 
faith  and  credit. 

Under  a  very  familiar  oonstitutlonal  clause,  full 
faith  and  credit  must  be  given,  to  the  Judicial  pro- 
L.R.A. 


ceedings  of  the  Courts  of  a  sister  State.  Under  le- 
gaX  interpretation  this  has  been  construed  to  memn 
such  Judicial  determinations  as  have  been  rendcfed 
by  a  competent  court  havin^r  full  jurtediotion  of 
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irt  may  draw  inferences  of  fact,  would  war- 
t  the  superior  court  in  makiug  a  finding  to 
t  effect  Unless  this  question  can  be  an- 
ired  in  the  aflSrmative  the  Judgment  must  be 
the  defendant.  The  order  of  notice  di- 
ed a  service  either  by  publication,  or  bv 
ng  a  copy  in  hand  to  the  original  defend- 
or  by  leaving  it  at  her  last  and  usual  place 
ibode.  It  did  not  require  or  contemplate  a 
onal  service  in  the  State  of  New  uamp- 
B,  but  treated  a  service  by  leaving  a  copy  at 
place  of  abode  in  Massachusetts,  or  by  giv- 


ing it  in  hand  to  her  tiiere,  as  of  equal  effect 
with  a  personal  service  within  the  jurisdiction 
of  the  court. 

The  fact  that  the  order  was  served  "either  in 
New  Hampshire  or  Massachusetts"  has  no  ten- 
dency to  prove  that  it  was  served  in  New  Hamp> 
shire  rather  than  in  Massachusetts.  The  re- 
turn of  the  officer  that  he  gave  the  defendant 
a  copy  is  entirely  silent  in  regard  to  the  place 
where  the  copy  was  put  into  the  possession  of 
the  original  defendant,  and  it  has  no  affirma- 
tive force  in  favor  of  the  proposition  which 


inbjeot  matter  or  the  thing  without  reference 
bether  they  are  superior  courts  of  record  or 
ior  trlbanato.  Aldricta  v.  Kinney,  4  Conn.  880; 
U  V.  Brlflrgs,  9  Mass.  46S;  Taylor  v.  Barron,  88 
.  78;  Silver  Lake  Bank  v.  Hardlner,  6  Ohio,  645; 
•n  V.  Platner,  13  Obio,  209, 
ier  this  clause  of  the  Constitution,  if  a  decree 
forcible  in  the  State  where  rendered,  it  is  en- 
jle  in  any  State  (Caldwell  v.  Carrlnflrton,  34 
0  Pet  88, 9  L.  ed.  60);  but  it  does  not  give  valid- 

a  void  decree  (Ogden  v.  Saunders,  25  U.  S. 
leat  214, 6  L.  ed.  606;  Vanuxem  v.  Hazlehursts, 
.  L.  108) ;  its  object  was  to  preclude  Judgment 
being  disregarded  in  other  States  when  a 
r  tribunal  having  Jurisdiction  bad  rendered 

People  V.  DaweU,  25  Mich.  247. 

clause  of  the  Federal  Constitution  is  suhor- 
t  to  one  dominant  principle,  and  hut  one, 
i,  the  principle  which  requires  the  Jurisdic- 
status  of  the  court  to  be  clearly  shown.  A 
icting  without  Jurisdiction  spreads  upon  its 
s  a  mere  nullity.  Virginia  Public  Works  v. 
bia  College,  84  U.S.  17  Wall.  GSSU  21  L.  ed. 
itts  V.  Waddle,  81  U.  8. 6  Pet.  889,  8  L.  ed.  437; 
7.  Hartford  F.  Ins.  Co.  96  U.  S.  627-685,  24  L. 
-861;  Davis  v.Headley,  22  N.  J.  Bq.  115-121; 

V.  Potter,  SON.  J.  L. 824. 

PremumptUm  of  validity. 
rior  courts  are  presumed  to  act  by  right, 
mrong,  and  their  acts  and  Judgments  are  oon- 
tly  conclusive  in  themselves  unless  plainly 

the  Jurisdiction  of  the  tribunals  where 
nanate.  This  is  an  indirect  aflirmation  of 
iciple  contended  for  i.  e.,  that  want  of  Jur- 
n  can  be  shown.  Peacock  v.  Bell,  1  Saund. 
non  V.  Aster,  43  U.8. 2  How.  819, 11 L.  ed.  288. 
V,  Clar]^  7  How.  (Miss.)  457;  Pender  v.  Felts,* 
38  &  M.  635;  Yenable  v.  McDonald,  4  Dana, 
ntington  v.  Charlotte,  15  Vt.  40;  Wells  v. 
5  HI.  84;  State  v.  Kimbrough,  3  Dev.  L.  481; 
Seal>om,  4  Dev.  L.  8U6;  Wright  v.  Watson, 
ph.  629:  Morgan  v.  Burnet,  18  Ohio,  585; 
rton  V.  Glbsoa.  57  U.  S.  16  How.  66, 14  L.  ed* 

V.  Law,  2  Watts  &  8.  135;  Foot  v.  Stevens^ 
.  485;  Alderson  v.  Bell,  0  CaL  821;  Cook  v. 

18  Pick.  883;  Crane  v.  Brannan,  8  Cal.  192. 

'  court  to  inquire  into  jurisditstional  facts. 

tiaclty  with  which  courts  assert.tbeir  right 
*€  into  the  Jurisdictional  facts  accompany- 
Igment  is  familiar  law.  Jurisdiction  both 
person  and  over  the  subject  is  always 
inquiry*  Lawrence  v.  Jar  vis,  32  111.  304. 
celebrated  Dred  Scott  decision  the  court 
;fae  extreme  of  holding  that  consent  even 
b  confer  Jurisdiction  /Dred  Scott  v.  Sand- 
U.  8.  19  How.  402, 15  L.  ed.  700;  Grocers 
ik  V.  Clark,  81  How.  Pr.  128):  and  where 
ite  preeorlbes  the  mode  of  acquiring 
on,  that  mode  must  be  complied  with, 
dirment  is  a  nullity.  Bloom  v.  Burdick, 
0;  Stanton  v.  Ellis,  12  N.  Y.  576;  Miller  v. 
off,  4  Denlo,  ISO;  Kerr  v.  Kerr,  41  N.  T.  }!72; 
r.  Wlnshlp,  10  N.  J.  Eq.  107. 
A. 


The  attitude  of  the  New  York  Judiciary  as  to  the 
question  raised  in  the  principal  case  is  a  faithful  re- 
flex of  that  obtained  in  other  Jurisdictions;  and  un- 
tU  1813  the  courts  of  that  State  held  that  the  Judg- 
ment of  a  sister  State  stood  on  the  same  footing  as 
other  foreign  Judgments.  Shumway  v.  StUlman, 
6  Wend.  417,  and  cases  there  cited. 

But  in  Biills  V.  Duryee,  11  U.  S.  7  Cranch,  481,3  L. 
ed.  411,  it  was  decided  that  a  nil  debet  was  not  a 
good  plea  to  such  a  Judgment  and  that  it  had  the 
same  conclusiveness  in  every  other  State  as  in  the 
State  where  it  was  rendered.  Since  that  time,  the 
decisions  have  been  modified  so  as  to  conform  to 
that  case. 

In  Shumway  v.  Stillman,  supra.  Savage,  jr.,  says: 
''An  examination  of  the  cases  results  in  the  estab- 
lishment of  the  following  proposition:  That  the 
judgment  of  a  court  of  general  Jurisdiction,  in 
any  State  of  the  Union,  is  equally  conclusive  upon 
the  parties  in  all  the  other  States,  as  in  the  State  in 
which  it  was  rendered.  This,  however,  is  subject 
to  qualification.  If  it  appear,  by  the  record,  that 
the  defendant  was  not  served  with  process,  and  did 
not  appear  in  person,  or  by  attorney,  such  Judg- 
ment is  void." 

If  there  is  no  appearance  in  fact,  there  is  no  judg- 
ment; Uisa  ntiUUy. 

Since  that  time,  the  oourts  have  steadily  adhered 
to  this  position.  In  Bicknell  v.  Field,  8  Paige,  446, 
4  L.  ed.  497,  the  chancellor  said:  ''It  is  at  least 
doubtful  whether  any  court  of  this  State  has  any 
right  or  power  to  inquire  into  the  regularity  of  a 
Judgment  recovered  in  one  of  the  superior  courts 
of  a  sister  State,  after  a  pernonal  service  of  the 
process  upon  the  party  against  whom  such  judg- 
ment was  obtained;"  but  due  personal  service  is 
here  made  the  controlling  prerequisite.  In  both  of 
the  cases  last  above  cited  it  affirmatively  appears 
that  Jurisdiction  is  dependent  upon  the  due  service 
of  process. 

^Application  of  the  constUtUioiuil  provision  to  the 
case. 

The  14tb  Article  of  the  Amendments  of  the  Con- 
stitution of  the  United  States  provides  that  ''no 
State  shall  make  or  enforce  any  law  which  shall 
abridge  the  pri\'llege8  or  immunities  of  citizens  of 
the  United  States;  nor  shall  any  State  deprive  any 
person  of  life,  liberty  or  property  without  due 
process  of  law. 

The  Supreme  Court  of  the  United  States  has  held 
in  recent  decisions  that,  under  this  provision,  it  is 
not  competent  for  a  state  90urt  to  render  a  Judg- 
ment in  pentoTiam  against  a  person  who  is  not  a 
resident  of  the  State,  who  does  not  appear  in  the 
suit,  and  who  is  not  served  personally  with  process 
within  the  State.  It  is  held  that,  where  property 
of  a  nonresident  defendant  is  found  within  the 
State,  the  state  court  may  attach  it  on  the  writ, 
and  may  proceed  to  a  Judgment  so  far  as  to  apply 
the  property  to  the  debt;  but.  If  there  is  no  ap- 
pearance of  the  defendant,  and  no  personal  service 
on  him,  a  Judgment  rendered  against  him  person- 
ally is  void,  and  has  no  efTect  beyond  the  property 
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must  be  eeiablished  before  the  jadgment  can 
be  treated  as  valid.  Nothing  is  agreed  upon 
outside  of  the  record  from  which  an  inference 
of  fact  can  be  drawn  in  regard  to  the  place 
where  the  service  was  made,  and  there  is  noth- 
ing in  the  record  itself  which  furnishes  a 
foundation  for  such  an  Inference.  If  the  order 
of  notice  called  for  a  service  within  the  State 
there  might  be  a  presumption  of  regularity  in 
favor  of  the  service  although  the  language  of 
the  return  was  as  consistent  with  a  delivery  of 
the  copy  in  Massachusetts  as  in  New  Hamp- 
shire.   But  the  order  assumes  that  no  personal 


service  within  the  jurisdiction  is  necessary  to 
the  judgment  which  is  contemplated,  and  woald 
be  complied  with  as  well  by  leaving  a  copy  at 
the  place  of  abode  of  the  on^nal  defendant  in 
Haverhill,  or  by  delivering  it  to  her  in  hand 
there,  as  by  a  personal  service  in  New  Hamp- 
shire. 

We  find  nothing  in  the  case  to  make  the  stip- 
ulation in  the  agreed  statement  that  the  court 
may  draw  inferences  of  fact  of  any  importance. 
Upon  the  material  point  there  is  nothing  bat 
the  question,  what  is  the  true  legal  construc- 
tion of  a  record,  which  is  always  a  question  of 


attadhecU  and  no  suit  can  be  maintained  on  such 
a  Judgment,  either  in  the  same  or  in  any  other 
court.  Pennoyer  v.  Neff,  95  U.  8.  714, 24  L.  ed.  665; 
Freeman  v.  Alderson,  119  U.  8. 186.  80  L.  ed.  a72. 

JvdgmefU  deemed  valid  until  act  aside. 

Ordinarily,  when  it  appears  that  proceedings 
have  been  regularly  commenced  before  a  court  of 
competent  Jurisdiction,  the  principle  applies,  that 
however  irrefiraiar  or  erroneous  the  prooeediugB 
may  l)e,  they  are  valid  until  they  are  reversed  or 
set  aside,  on  motion,  if  irregular,  or  on  error  jor 
api)eal,  if  erroneous.  They  are  in  no  case  to  be  re- 
^rded  as  nullities,  nor  to  be  impeached  by  plea  or 
proof  in  any  collateral  proceediner.  Oorrili  v. 
Wliitder,  8  N.  H.  286 ;  Smith  v.  Knowlton,  11  N.  H. 
191 ;  Wesson  v.  Chamberlain,  8  N.  Y.  831 ;  Embury 
V.  Conner,  Id.  511;  Newman  v.  CindDnatl,  18  Ohio, 
8S8;  8mlth  v.  Keen,  26  Me.  411;  Callahan  v.  Gris- 
wold,  9  Mo.  784;  Wlgrht  v.  Warner,  1  Dougl.  (Mich.) 
890;  Pierson  v.  Catlin,  18  Vt.  77;  Cook  v.  Darling, 
18  Pick.  888;  Kittredgre  v.  Emerson,  15  N.  H.  262. 

This  principle  does  not  intend  to  exclude  any  in- 
quiry relative  to  the  Jurisdiction  of  the  court,  since 
a  Judgment  rendered  by  a  court  which  has  not 
Jurisdiction  is  entirely  void.  Gorrill  v.  Whlttier, 
supra;  Borden  v.  Fitch,  15  Johns.  141;  Bissell  v, 
Brigfra,  9  Mass.  404;  BarreU  v.  Crane,  16  Vt.  246; 
Westervelt  v.  Lewis,  2  McLean,  611 ;  Swigrgart  v. 
Harber,  6  111.  864 ;  Boynton  v.  Foster.  7  Met.  415: 
Bigelow  V.  Stearns,  19  Johns.  88 :  Smith  v.  Knowl- 
ton, 9upra:  Latham  v.  Edgerton,  9  Cow.  227; 
Hill  V.  Robertson,  1  Strobh.  L.  1. 

Any  fact  upon  which  the  Jurisdiction  depends 
may  be  denied,  unless,  perhaps,  in  the  case  where 
the  objection  has  been  taken  in  the  court  whose 
Jurisdiction  is  questioned,  audit  has  been  made  the 
subject  of  an  express  decision  of  the  court.  Shum- 
way  V.  StiUman,  4  Cow.  292;  Walker  v.  Moseley, 
6  Denio,  102;  Noyes  v.  Butler,  6  Barb.  618;  Hickey 
V.  Stewart,  44  U.  8.  8  How.  760, 11 L.  ed.  814. 

Any  fact  may  be  alleged  or  proved,  which  goes 
to  take  away  the  Jurisdiction;  for  example.  Juris- 
diction of  the  person  is  acquired  by  due  servioe  of 
the  process  prescrilied  by  law,  or  by  such  notice  as 
the  law  prescribes,  and  in  the  absence  of  such 
notice  a  Judgment  will  be  voidable.  Wort  v. 
Finley,  8  Blackf .  885;  Enos  v.  Smith,  7  Smedee  &  M. 
66;  Oilman  v.  Thompson,  11  Vt.  648;  Clark  v.  Gray- 
son, 2  Ark.  149;  Ford  v.  Babcock,  1  Denlo,  168. 

The  recent  adjiuiioations  on  this  point. 
The  pith  and  marrow  of  this  discussion  is  admir- 
ably summarized  by  Ohief  Jutiice  Morton  in  Need- 
ham  V.  Thayer,  147  Mass.  538,  dted  In  the  principal 
case.  If  the  court  has  no  Jurisdiction  its  Judgrment 
has  no  force,  either  in  the  State  in  which  it  was 
rendered,  or  in  any  other  State.  This  being  so,  the 
judgment  cannot  be  enforced  by  a  suit  upon  it, 
and  the  nonresident  defendant  cannot  be  deprived 
of  his  right  to  show  by  plea  and  proof,  if  such  suit 
is  brought,  that  the  Judgment  is  void,  without  an 
abridgement  of  his  privileges  and  immunities,  to 
protect  which  was  the  object  of  the  14th  article  of 
12  L.  R.A. 


Amendment.  To  compel  him  to  resort  to  oar 
courts  by  a  writ  of  error,  in  which  he  must  file  a 
bond  if  he  would  obtain  a  stay  of  the  execution,  is 
to  impose  a  burden  upon  him,  and  thus  to  abridge 
his  privileges  and  immunities.  It  has  been  held,  in 
many  cases,  that  a  domestic  Judgment  cannot  be 
impeached  by  plea  and  proof  ina  suit  brought  up- 
on it,  because  the  proper  remedy  U  a  writ  of  error. 
Hendrlok  v.  Whlttemore,  106  Mass.  23.  and  oases 
cited.  But  while  a  State  may  make  laws  binding 
its  own  citizens,  requiring  them  to  resort  to  a  writ 
of  error,  it  cannot  so  bind  citizens  of  other  States. 
The  case  of  Martin  v.  Kiitredge,  8  New  Bng. 
Bep.  875, 144  Mass.  18,  sustains  many  affinities  with 
the  one  under  review.  The  plaintiff  prosecuted  a 
writ  of  error  to  reverse  a  Judgment  rendered  in  the 
superior  court,  in  favor  of  the  defendant  In  error 
in  an  action  brought  by  him  upon  a  promlssoty 
note  against  the  plaintiff  in  error.  It  appeared 
from  the  record  that  the  defendant  in  that  action 
was  a  resident  in  another  State;  that  he  was  not 
served  with  process ;  that  the  only  notice  was  by 
publication  in  a  newspaper,  and  he  did  not  appear; 
that  one  Rhodes  was  summoned  as  trustee,  bat  did 
not  appear  and  tiled  no  answen  that  the  defend- 
ant and  the  trustee  were  defaulted,  and  Judgment 
was  entered  against  the  defendant  on  his  default. 
Upon  this  state  of  facts,  as  disclosed  by  the  evi- 
dence, the  Judgment  was  reversed,  the  court  hold- 
ing that  the  principle  underlying  the  law  as  decided 
in  Eliot  V.  McCormlck,  8  New  Eng.  Rep.  871,  144 
Bfass.  10,  was  decisive  of  the  case. 

Extract  from  the  opinion  of  Mr,  Justice  F%tUL 

As  this  topic  seems  enveloped  hi  some  obscurity, 
and  as  the  adjudications  upon  the  exact  point  in 
controversy  are  very  rare  at  the  expense  of  space 
and  in  the  interest  of  perspicuity,  we  quote  from 
the  very  recent  decision  of  the  Onited  States  Sup- 
reme Court  in  which  Mr.  Justice  Field  delivered 
the  opinion:  ^'The  State  has  Jurisdiction  over 
property  within  its  limits  owned  by  nonresMeots, 
and  may  therefore  subjeotit  to  the  payment  of  de- 
mands against  them  of  its  own  citizens.  It  Is  only 
in  virtue  of  its  Jurisdiction  over  the  property  that 
its  .tribunals  can  inquire  into  the  nonresidents 
obligations  to  its  own  citizens;  and  the  Inquiry  can 
then  proceed  only  so  far  as  may  be  necessary  for 
the  disposition  of  the  property.  If  the  nonresident 
possesses  no  property  in  the  State,  there  Is  nothing 
upon  which  its  tribunals  can  act.**  Pennoyer  t. 
Neff,  96  U.  8.  728, 24  L.  ed.  668. 

This  doctrliie  is  clearly  stated  in  Cooper  v.  Bey- 
nolds.  77  U.  S.  10  Wall.  806, 19  L.  ed.  981,  where  it  be- 
came necessary  to  declare  the  effect  of  a  penonal 
action  against  an  absent  party  without  the  joris- 
diction  of  the  court,  and  not  served  with  proceM  or 
voluntarily  appearing  in  the  aoUon,  and  whose 
property  was  attached,  and  sought  to  be  subjected 
to  the  payment  of  the  demand  of  the  resMant 
plaintiff. 

For  an  extended  review  of  the  authorities,  see  noU 
appended  to  the  case  of  Cummington  v. 
town  (Bfass.)  4  L.  R.  A.  18L 
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law  for  tbe  court.  Wq  therefore  have  no  occa- 
sion to  determiDe  whether  we  should  further  ap- 
prove the  practice,  which  has  sometimes  been 
permitted,  of  presenting  to  the  court  certain 
agreed  facts  as  a  case  stated,  accompanied  by  a 
stipulation  that  the  court  may  draw  any  proper 
inferences  of  fact,  and  then  asking  the  full  court 
to  treat  as  a  question  of  law  apparent  on  the  rec 
ord  the  question  whether  the  facts  airreed  will 
warrant  an  inference  of  fact  that  will  support 
the  judgment  appealed  from,  on  the  assumption, 
without  proof,  that  the  court  below  drew  the 
strongest  inferences  of  fact  possible  in  favor  of 
the  result  reached.  It  is  clear  that  such  a  state- 
ment is  not  like  a  special  verdict,  and  is  not  a 
proper  case  stated,  because  it  can  never  be 
known  from  the  record  whether  the  court  be- 
low drew  any  inferences  of  fact  or  not.  If  it 
is  desired  to  present  to  the  full  court  the  ques- 
tion of  law  whether  the  facts  agreed  will  war- 
rant a  particular  inference  of  fact,  it  can  best 


be  done  by  an  exception  taken  at  the  hearing. 
See  MayhewY.  Durfee,  138  Maas.  684;  Old  Col- 
ony R,  Co,  V.  Wilder,  187  Mass.  536:  Heeht  v. 
Batcheller,  147  Mass.  885,  339. « New  Eng. 
Rep.  610;  Fitznmmons  v.  CarroU,  128  Mass. 
401;  Charlton  v.  Donnell,  100  Mass.  239;  Kee- 
gan  v.  Cox,  116  Mass.  289;  West  v.  Piatt,  120 
Mass.  421;  Atlantic  Nat,  Bankv.  Harris,  118 
Mass.  147;  Poioers  v.  ProHdent  8av,  Inst.  122 
Mass.  443;  Bovey  v.  Crane,  10  Pick.  440;  (7<wi. 
V.  Cutter,  13  Allen,  393. 

In  deciding  the  case  on  the  ground  that  the 
plaintiff  has  failed  to  show  that  service  was 
made  in  New  Haimpshire  we  do  not  intimate 
that  the  court  there  had  jurisdiction,  in  the  ab^  , 
sence  of  a  valid  attachment  of  property,  to  issue 
a  process  requiring  the  defendant  to  answer  in 
that  State,  or  that  the  judgment  would  be  good 
if  service  of  the  order  had  been  made  there. 

Judgment  for  the  defendant. 


OHIO  SUPREME  COURT. 


COLUMBUS  &  HOCKING  COAL  &  IRON 
CO.,  Plff,  in  Brr„ 

John  H.  TUCKER. 

(48  Ohio  St.  — .) 

**  In  an  aetton  lyroofi^ht  by  a  riparian 
owner  to  reooTor  of  a  lalning  compa- 
ny damages  to  his  lands^  and  for  pollutiner 
the  water  of  a  stream  which  runs  throuffh  thent, 
by  depoBltinfir  on  its  own  lands  ooal  slack,  dirt, 
and  refuse,  in  places  from  which  the  same  had 
been  washed  down  and  onto  the  lands  of  plaintiff, 
the  evidence  showing  substantial  injury  to  have 
been  produced  thereby ;  that  the  deposits  were 
made  intentionally ;  and  that  such  result  micrht, 
at  the  time  the  deposits  were  made,  have  been 
anticipated  by  a  person  of  ordinary  intelligence 
and  prudence,—  a  riirht  to  recover  is  established; 
and  it  is  not  a  defense  to  show  that  the  operation 
of  the  mines,  and  the  deposit  and  disposal  of  tbe 
slaok,  etc.,  was  conducted  in  the  mode  in  general 
practice  in  the  operation  of  similar  coal  mines  in 
the  surrounding  mining  districts,  and  that  such 
deposits  were  made  withont  malice,  and  upon 
the  only  feasible  place  or  places  the  company 
could  deposit  the  same,  and  carry  on  the  busi- 
s  ot  mining  coal. 


(January  18.  1881.) 
*  Head  note  by  the  Court. 


ERROR  to  the  Circuit  Court  for  Hocking 
Xk>UDty  to  review  a  judgment  affirming  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintilf  in  an  action  brought  to  re- 
cover damages  for  injuries  alleged  to  have  re- 
sulted to  plaintiff's  land  and  for  the  pollution 
of  the  waters  of  a  certain  stream  by  reason  of 
the  deposit  by  defendant  on  its  own  land 
of  slack,  dirt  and  refuse  from  its  coal  mines. 
Afirmed. 

Statenaent  by  Spear,  J.: 

For  an  understanding  of  the  points  decided, 
the  following  statement  of  facts  will  be  found 
sufficient : 

On  April  24,  1886,  John  H.  Tucker,  defend- 
ant  in  error,  commenced  an  action  in  the 
Court  of  Common  Pleas  of  Hocking  County 
against  the  Columbus  &  Hocking  Coal  &  Iron 
Company,  seeking  to  recover  damages  for  in- 
jury to  his  lands  by  reason  of  the  acts  of  the 
Companv.  Among  other  things,  the  petition 
alleged  that  the  defendant  is  an  Ohio  corpora- 
tion ;  that  the  plaintiff  is  the  owner  of  a  tract 
of  land  throuffh  which  flows  a  stream  called 
"Monday  Creek,"  whose  channel,  prior  to  the 
wrongs  complained  of,  had  always  been  suffi- 
cient to  hold  and  carry  the  water  of  the 
stream,  except  during  unusual  freshets.  On 
the  1st  day  of  March,  1888,  and  continuously 
thereafter,  the  defendant  was  and  had  been 


Nora.— DamaflrM  for  pdUution  of  water  of  stream. 

If  one  carries  on  a  lawful  trade  for  business  in 
such  a  manner  as  to  proTO  a  nuisance  to  his  neigh- 
bor, he  must  answer  in  damages  therefor.  See  note 
to  Bohan  v.  Port  Jervis  Gaslight  Ck>.  (N.  Y.)  9  L.  R. 
A.  711. 

Where  the  cause  of  action  is  the  pollution  of  a 
watercourse  by  water  from  a  coal  mine,  and  where 
the  injury  was  caused  by  a  combination  of  mine 
water  wlrich  flowed  naturallyjifrom  the  mines, 
which  was  damrnxm  ctbsque  in^ria.,  and  water 
pumped  from  the  mines,  if  as  to  the  latter  there 
would  be  a  liability  for  injury  lnflicted,;where  the 
Injury  is  estimated  without  distinguishing  between 
these  sources,  the  Judgment  willibe  reversed.  Mer- 
12  L.  R.  A. 


cur,  Ch,  J.,  Gordon  and  Trunkey,  JJ,,  dissenting. 
Pennsylvania  Coal  Ck>.  v.  SanderBon,  4  Cent.  Rep. 
476, 113  Fa.  126. 

The  right  to  mine  ooal  is  a  right  incident  to  the 
ownership  of  coal  property ;  and,  when  exercised 
in  the  ordinary  manner  and  with  due  care,  the 
owner  cannot  be  held  liable  in  damages  to  a  ripa- 
rian owner  for  permittiDg  the  natural  flow  of 
mine  water  over  his  own  land  into  the  water- 
course, the  result  being  a  mere  personal  injury, 
not  affecting  the  community.    Ibid, 

Damages  are  recoverable  for  the  pollution  of 
water  of  a  stream.  See  note  to  Barton  v.  Union 
Cattle  Go.  (Neb.)  7  L.  B.  A.  467. 

Pollution  of  waters  as  a  nuisance.   See  note  to 
Chapman  v.  Rochester  (N.  Y.)  1 L.  B.  A.  296. 
87 
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the  owner  and  operator  of  large  coal  mines 
situated  along  Sugar  Run,  and  its  tributaries, 
which  run  empties  into  Monday  Creek  above 
and  near  plaintiff's  lands.  Since  the  above 
date  defendant  has  continually  and  inteotion- 
ally  thrown  and  deposited,  and  knowinglv 
permitted  to  remain,  the  coal  dirt,  coal  slack 
and  coal  refuse  from  its  mioes,  in  large  heaps 
upon  the  immediate  banks  of  said  run  and  its 
tributaries,  in  such  manner  and  with  the  pur- 
pose that  the  same  should,  during  rains  and 
freshets,  be  washed  into  said  streams,  and 
carried  awav  thereby.  Said  slack,  dirt  and 
refuse  was,  during  the  time  mentioned,  carried 
bv  Suear  Run  and  its  tributaries  into  and 
along  Monday  Creek,  filling  up  the  channel 
thereof  through  plaintiff 's  farm,  causing  Mon- 
day Creek  to  overflow  its  banks,  inuodating 
plaintiff 's  lands,  covering  about  seven  acres 
thereof  with  slack  and  refuse,  and  rendering  it 
valueless ;  also  destroying  a  valuable  spring, 
rendering  about  nine  acres  of  the  lands  swampy 
and  unhealthy,  and  befouling  and  poisoning 
the  water  in  Monday  Creek,  thus  rendering  it 
unfit  for  stock.  The  defendant,  by  answer, 
denied  that  it  deposited  its  slack  and  other  re- 
fuse on  the  margin  of  Sugar  Run,  or  in  any 
other  place,  or  permitted  the  same  to  remain 
on  the  bank  of  said  stream,  for  the  purpose  of 
having  it  washed  away  by  the  stream.  It  de- 
nied specifically  the  allegations  of  damage  to 
plaintiff  by  reason  of  the  coal  slack  and  other 
refuse.  It  averred  that  the  mining  at  and 
operation  of  the  mines,  and  the  deposit  and 
disposal  of  the  slack  and  all  refuse,  was  con- 
ducted in  a  prudent  and  careful  manner,  and 
in  the  mode  in  general  practice  in  the  opera- 
tion of  all  similar  coal  mines  in  the  Hocking 
Valley  and  Uie  surrounding  mining  districts 
near  thereto,  without  malice  or  negligence, 
but  with  due  regard  to  plaintiff 's  legal  rights  ; 
and  the  deposits  were  made  upon  its  own 
lands,  and  upon  the  only  feasible  places  it 
possibly  could  deposit  the  same,  and  carry  on 
the  business  of  mining  coal.  Plaintiff,  for 
reply,  denied  that  the  deposits  were  made  in  a 
careful  and  prudent  manner,  and  without  neg- 
ligence, and  that  the  deposits  were  made  in  the 
only  feasible  places  compatible  with  canning 
on  the  business  of  mining  coal.  At  the  trial  the 
defendant  offered  to  prove  '*  that  the  mines 
were  properly  located  ;  that  the  operation  of 
them  was  properly  conducted  ;  that  the  coal 
slack  was  deposited  upon  the  land  of  the 
Company  without  malice  or  negligence,  in  the 
ordinary  way  in  common  usage  in  the  mining 
regions  of  the  Hocking  VaDey  and  its  sur- 
roundings, and  in  the  only  possible  and  feasi- 
ble way  that  the  defendant  could  deposit  the 
same."  Obiection  to  this  was  sustained,  to 
which  defendant  excepted. 

In  varyine  forms  of  expression  the  defend- 
ant request4M  the  court  to  charge  the  jury  that 
the  defendant  was  a  corporation  duly  empow- 
ered by  its  charter  to  mine  coal,  and  the  power 
to  mine  coal  carried  with  it  the  power  to  do  all 
things  made  necessary  by  the  natural  confor- 
mation of  the  land,  or  whatever  else  is  included 
in  the  reasonable  and  proper  use  of  mining 
lands.  So  that,  if  the  jury  should  find  that  the 
defendant  has  confined  itself  to  the  necessary 
means  of  the  lawful  enjoyment  of  its  lands;  that 
it  deposited  its  coal  slack  from  its  mines  on  its 
12  L.  R  A. 


own  land8,upon  the  only  feasible  place  or  places 
it  could  possibly  deposit  the  same,  taking  into 
account  the  natural  conformation  of  the  land 
where  the  coal  banks  were  located,  and  the 
slack  was  deposited  in  order  to  carry  on  its 
business  of  mining  coal,  and  that  the  deposits 
were  made  without  malice  or  negligence,  and 
without  intent  to  have  it  carried  away  by  wa- 
ter,— then  there  can  be  no  recovery.  The 
court  declined  to  charge  as  requested,  but  did 
charge,  among  other  things,  as  follows:  "The 
first  principal  question  that  will  demand  your 
attention  is  whether  or  not  the  defendant  in- 
tentionally threw  and  deposited,  and  permitted 
to  be  thrown  and  deposited,  the  coal  dirt,  slack 
and  refuse  from  its  coal  mines  into  Sugar  Creek» 
or  in  the  immediate  vicinity  of  such  creek,  with 
the  purpose  and  intention  of  having  the  same, 
by  operation  of  rain  falling  upon  it,  wash  into 
the  said  creek.  This  Is  averred  in  the  petition,, 
and  denied  in  the  answer;  and  before  the  plain- 
tiff will  be  entitled  to  a  verdict  at  your  hands  he 
must  satisfy  you,  by  preponderance  or  greater 
weight  of  the  evidence,  of  the  truth  of  such 
averment.  If  he  shall  fail  to  satisfy  you  of  the 
truth  of  this  averment,  that  will  be  an  end  of 
your  labors,  for  in  that  event  your  verdict  most 
be  for  the  defendant,  for,  though  the  defend- 
ant says  in  its  answer  that  it  was  guilty  of  no 
negligence  or  carelessness  in  the  operation  of 
its  coal  mines,  and  deposited  its  sla^  upon  the 
only  feasible  place  for  its  deposit,  etc.,  and 
this  is  denied  in  the  reply,  yet  the  plaintiff  can 
only  recover  because  of  the  fact  of  his  petition; 
ana  the  only  wron^  conduct  complained  of  in 
the  petition  is  this  intentional  deposit  of  slacks 
etc.,  into  the  stream,  or  in  such  proximity 
thereto  that  it  was  intended  it  should  wash  in 
said  creek;  and  it  is  for  the  oonseqaenoe  of  this 
wrongful  conduct  upon  the  part  of  the  defend- 
ant that  the  plaintiff  may  recover.  .  .  .  The 
question  that  you  have  to  deal  with  is  as  ta 
whether  the  defendant,  during  the  time  com- 
plained of  in  the  petition,  did  the  acts  therein 
charged,  and  whether  injuries  resulted  to  the 
plaintiff's  land  therefrom.  Tod  will  observe 
the  defendant  must  have  intentionally,  during 
the  time  complained  of  in  the  petition, — March 
1,  1888,  to  April  24, 1886,  the  date  of  filing  the 
petition,— deposited  this  slack  or  refuse  from 
its  mines  in  this  creek,  or  at  some  place  that  it 
would  naturally  and  necessarily  be  carried  into 
said  creek,  or  it  must  have  intentioDsliy  per- 
mitted the  same  to  be  done.  And  by  'permis- 
sion' here  is  meant  that,  having  the  power  and 
control  over  the  operation  of  said  mines,  and 
knowing  said  slack  and  refuse  was  being  so 
deposit^,  failed  and  neglected  to  prevent  the 
same.  Where  the  slack  and  refuse  is  not 
thrown  or  deposited  directly  in  the  creek,  bat 
at  a  place  where  it  is  claimed  it  will  be  washed 
into  such  stream,  the  defendant's  intention 
must  be  gathered  from  the  circumstances  un- 
der which  the  same  was  deposited.  One  is 
presumed  to  have  intended  the  natural  conse- 
quence of  bis  act  purposely  done;  and  if  this 
slack  or  refuse  was  deposited  at  such  a  frfsoe 
by  the  defendant  that  it  must  naturally  and 
necessarily  be  washed  into  the  creek  or  stVeam. 
the  intention  that  it  would  be  so  wadied  most 
be  presumed.  This  is  a  practical  question,  and 
the  defendant  must  be  held  to  the  exercise  of 
care  and  caution  in  the  deposit  of  its  slack,  to 
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id  its  being  washed  into  the  stream;  'and 
t  is  such  care  and  caution  that  a  man  of  or- 
irj  prudeDoe  and  intelligence,  desirous  of 
irentiDg  sach  slack  being  washed  into  said 
am,  would  exercise  in  making  such  de- 
ls; and  if  it  could  not  be  deposited  upon 
land  without  its  being  necessarily  Washed 
le  stream,  as  must  be  apparent  to  any  man 
■dinary  intelligence,  then  it  was  the  duty  of 
defendant  not  to  cause  its  deposit  upon 
land.  Upon  the  other  hand,  the  defend- 
;annot  be  held  liable  for  any  unusual  re- 
or  one  that  would  not  be  anticipated  by  a 
exercisine  ordinary  intelligence,  while  de- 
ing  the  slack  upon  his  own  land;  and  if 
7  resulted  from  such  deposit  to  another, 
ist  be  held  an  accident  for  which  the  de- 
int  is  not  responsible.  So  you  will  look 
this  testimony,  and  determine:  Did  the 
idant  deposit,  or  permit  to  be  deposited, 
lack  and  refuse  from  its  coal  mines  in 
tream,  or  did  it  deposit  such  slack  and 
}  at  some  place  or  places,  whether  upon 
rn  land  or  elsewhere,  from  which  it  was 
:al  dutv  to  know  that  such  slack  and  ref- 
rould  be  washed  into  the  stream,  and 
ich  slack  aud  refuse  washed  from  thence 
be  stream?"  To  which  refusals,  and 
charge  as  thus  given,  the  defendant  ex- 

»nlict  having  been  given  for  the  plain- 
id  judgment  rendered  thereon,  error  was 
utai  to  the  circuit  court,  where  the  judg- 
was  affirmed.  To  reverse  these  judg- 
the  present  proceeding  in  error  is  prose- 

rs,  Seth  Weldy,  George  K.  Nash, 
.  Merrick  and  L.  D.    viekers  for 

I  in  error: 

>*«.  Samuel  H.  Brig^ht  and  Robert 

ce»  for  defendant  in  error : 
on  6925,  Rev.  Stat.,  makes  the  acts  and 
of  the  defendant  below,  as  charged  in 
ition  in  the  court  of  common  pleas, 
I.  Plaintiff  has  a  right  of  action 
the  wrong-doer,  in  addition  to  the 
the  State  has  by  indictment  and  pun- 

?B  B\.  bk.  4,  pp.  4,  5;  Cooley.  Torts, 
K57 ;  1  Thomp.  Neg.  pp.  72.  76,  and 
ed,  p.  114  ;    1  Billiard,  Torts,  p.  101 ; 

Non-Contract  Law,  §§  70,  71,  and 
:ed,   g§  182.  141 ;  Hayes  v.  Michigan 

Co,  111  U.  S.  228,  28  L.  ed.  410. 
[f  section  6925  has  nothing  to  do  with 
,  still  it  was  competent  to  call  the  at- 
>f  the  Jury  to  the  Statute,  because  it 
terlzes   the  acts"  of  the  plaintiff  in 

.  PenTtaylvania  Co.  88  Ohio  St.  682. 

atute  of  Ohio  has  said,  these  acts  con- 
nuisance,  and  the  common  law  says, 

ries  arising  from  a  nuisance  the  in- 

ty  shall  have  an  action. 

V.  State,  4  Ind.  264  ;  Sangamon  Dist. 

^nff,  77  111.  197. 

the  broad  principles  of  the  common 

>laintiff  below  had  a  right  of  action, 

on  well-recognized  principles.  Sic 
ut  aJiennm  non  ladas.    Nuisance 

nds   whatsoever  unlawfully  annoys 

image  to  another  In  contravention  of 
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that  great  rule  of  right,  so  use  your  own  as 
not  to  injure  others,  and  damages  may  be  re- 
covered at  law  for  the  injury  sustained. 

Walker,  Am.  Law,  pp.  578,  574 ;  3  Suther- 
land, Dam.  p.  428  ;  C&tumbus  Gas  Co.  v.  Free- 
land,  12  Ohio  St.  392 ;  Woodyear  v.  Seharfer, 
57  Md.  1,  40  Am.  Rep.  419;  Pennsylvania 
Coal  Co.  V.  Sanderson,  94  Pa.  802 ;  Canfidd  v. 
Andrew,  54  Vt.  1 ;  Bishop,  Non-Contract 
Law,  g§  411,  412,  noteS;  Robinson  v.  Black 
Diamond  Coal  Co.  57  Cal.  412,  40  Am.  Rep. 
118;  Addison,  Torts,  §  19,  and  cases  cited; 
Sanderson  v.  Pennsylvania  Coal  Co.  86  Pa. 
401, 27  Am.  Rep.  711.  cases  cited  ;  Washburn  v. 
Oilman,  64  Me.  163,  18  Am.  Rep.  246.  See 
Cooley,  Torts,  pp.  556,  569,  588,  657. 

A  riparian  owner  has  a  right  to  the  natural 
flow  of  water,  not  increased  nor  diminished 
in  quantity,  and  unpolluted  in  quality,  and  for 
any  infraction  of  this  riffht  at  least  nominal 
damages  may  be  recovered. 

1  Sutherland,  Dam.  p.  12 ;  Addison,  Torts, 
§  228;  Cooley,  Torts,  p.  687,  and  notes; 
Pennsylvania  Uoal  Co.  v.  Sanderson,  supra. 
See  Crawford  v.  Rambo,  4  West.  Rep.  445,  44 
Ohio  St.  279 ;  Railroad  Co.  v.  Carr,  88  Ohio 
St.  448. 

The  act  itself,  being  obviously  dangerous  to 
a  neighbor,  no  matter  how  carefully  executed, 
becomes  per  se  &  wrong,  for  which  the  perpe- 
trator is  liable. 

Wood.  Nuisance,  pp.  125,  127,  185-188; 
Addison,  Torts,  §  1868  ;  Cahill  v.  Eastman, 
18  Minn.  824, 10  Am.  Rep.184  ;  Eaton  Y.Boston, 
C.  dt  M.  R.  Co.  51  N.  H.  504,  12  Am.  Rep. 
147;  Hannem  v.  Pence,  40  Minn.  127;  1 
Thomp.  Neg.  pp.  72,  76,  96,  107,  108,  1282 
et  seq.;  Fletc/ier  v.  Rylands,  L.  R.  1  Exch. 
265;  Shipley  v.  Fifty  Associates,  101  Mass. 
251,  106  Mass.  194. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

We  are  admonished  that  the  case  is  one  of 
great  practical  importance.  In  view  of  this 
consideration,  the  counsel  favored  the  court 
with  able  and  elaborate  argument,  and  the  oral 
argument  has  been  supplemented  by  intelligent 
and  exhaustive  briefs,  presenting  the  question 
in  a  very  full  and  comprehensive  manner.  We 
agree  that  the  case  is  an  important  one,  and, 
recognizing  this,  the  court  has  given  to  it  full 
and  patient  consideration.  We  think,  never- 
theless, that  the  real  issue  is  narrowed  by  the 
pleadines  to  a  small  compass,  and  may  be  de- 
termined by  the  application  of  simple  and 
well- settled  rules  of  law.  By  its  answer,  the 
Company  denied  that  the  deposits  of  slack  and 
refuse  were  made  or  permitted  with  the  pur- 
I>o8e  of  having  them  washed  down  onto  plain- 
tiff's lands,  and  denied  neglig-ence:  but  did  not 
deny  that  it  made  the  deposits  and  permitted 
them  to  remain  at  the  places  in  the  petition 
charged,  or  that  they  were  deposited  in  such 
manner  as  that  they  would  be  and  wera  carried 
away  by  the  streams.  In  the  view  of  the  trial 
court,  therefore,  there  was  practically  but  one 
question  for  the  jury  to  pass  upon  in  determin- 
ing the  liability  of  the  Company  in  case  dam- 
ages were  proved  as  the  result  of  the  defendant's 
acts,  and  plaintiff's  own  acts  did  not  pjevent 
a  recovery,  and  that  was  whether  or  not,  in 
making  and  continuing  the  deposits,  the  Com- 
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pany^s  managers  koew,  or  ought,  as  reasona- 
ble men,  to  have  known,  that  they  would  be 
'washed  down  b^  the  streams  and  thas  injure 
the  plaintiff.  It  is  fundamental,  we  presume, 
that  an  owner  of  land  has  the  right  to  enjoy 
the  soil  itself,  in  its  natural  state,  iinaflected 
by  the  tortious  acts  of  a  neighboring  landown- 
er; and  where  the  land  is  located,  along  the 
marein  of  a  stream  he  is,  as  a  riparian  owner, 
entitled,  as  an  incident  to  his  estate,  to  the 
natural  flow  of  the  water  of  the  stream  in  its 
accustomed  channel,  undiminished  in  quantity 
and  unimpaired  in  quality,  except  where  his 
estate  is  servient  to  one  which  dominates  it, 
and  except  as  to  injury  which  may  be  done  to 
it  by  one  in  the  performance  of  an  act  lawful 
in  itself,  and  done  in  a  manner  which  does  not 
involve  malice  or  negligence.  Washb.  Easem. 
4th  ed.  p.  816;  Johnson  v.  Jordan,  2  Met.  284. 
This  was  the  position  of  plaintiff  as  to  his 
land  on  Monday  Creek,  and  as  to  the  waters  of 
that  stream.  It  is  not  claimed  that  the  plain- 
tiff's land  is,  in  any  legal  sense,  servient  to 
that  of  the  Coal  Company.  But,  broadly 
stated,  the  claim  of  the  Company  is'that.  being 
a  corporation  authorissed  to  mine  coal  in  the 
State,  and  owning  the  lands  upon  and  in  which 
its  mines  are  situate,  and  conducting  a  busi- 
ness which  is  of  great  importance  to  the  public 
as  tending  to  develop  the  natural  resources  of 
the  country,  it  has  the  right  to  place  its  slack 
and  refuse  upon  the  surface  of  its  own  land  at 
such  points  as  is  necessary  for  its  convenience 
in  the  carrying  on  of  its  current  and  future 
mining  operations;  and  that,  if  it  makes  such 
deposits  carefully,  without  malice,  but  solely 
with  a  view  to  the  reasonable  and  successful 
mining  of  its  coal,  this  is  no  more  than  is  war- 
ranted by  the  common  usage  of  other  coal 
companies  and  operators  of  the  Hocking  Val- 
ley andxthat  section  of  the  State,  and  is  but  a 
lawful  and  proper  use  of  its  own  lands;  and, 
although  the  slack  and  refuse  so  deposited  in 
the  ordinary  course  of  things  may,  when  placed 
there,  be  expected  to  wash  down  and  finally 
reach  the  lands  of  the  plaintiff,  to  bis  damage, 
yet  it  is  damnum  absque  injuria,  and  there  can 
be  no  recovery.  Of  course  the  right  of  the  Coal 
Company,  as  a  landowner,  to  the  natural  and 
full  use  of  its  soil  is  measured  by  the  same  rule 
as  that  applied  to  the  like  right  of  the  plaintiff. 
But  the  right  it  insists  upon  is  something  dif- 
ferent from  the  natural  and  ordinary  use  of 
the  soil.  While  not  an  unusual  one,  per- 
haps, with  those  engaged  in  the  same  business 
in  the  locality,  it  is  an  exceptional  rather  than 
a  common  and  ordinary  one.  It  is  not  inci- 
dental to  the  use  of  the  soil  itself  as  such;  in- 
deed, is  destructive  of  what  is  the  most  com- 
mon use  of  the  soil,  viz.,  for  agricultural  pur- 
poses. Yet  it  is  not  necessaruy  an  improper 
or  unlawful  use.  Whettier  it  is  so  or  not  de- 
pends upon  the  circumstances.  The  course  of 
business  is  to  talse  the  coal  in  a  body  from  the 
inside  of  the  mines  to  the  surface,  there  screen 
it,  and  dump  the  slack  and  refuse  on  its  own 
land,  but  in  such  places  that,  owing  to  the  con- 
formation of  the  ground,  it  may  be  carried 
down  the  tributaries,  and  into  Monday  Creek. 
If  the  Company  may  lawfully  do  this,  even 
though  the  probable  and  natural  effect,  known 
to  the  Company's  managers  at  the  time,  is  that 
the  deposits  will  wash  aown  onto  and  injure 
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the  plaintiff's  lands,  or  pollute  the  water  of 
Monday  Creek,  then  there  can  be  no  recovery, 
and  the  judgment  below  should  be  revened. 

That  the  Coal  Company  is  a  corporation  can 
make  no  difference  in  the  case.    Its  r^ts  are 
just  as  great,  and  no  greater,  than  those  of  a 
private  person  in  the  same  business.    That  it 
is  authorized  by  its  charter  to  mine  ooal  gen- 
erally in  the  State  cannot  enlarge  its  rights  in 
any  particular  locality.    Even  had  its  charter 
empowered  it  to  establish  a  business  and  cany 
it  on  in  a  particular  place,  it  cannot  be  pre- 
sumed that  the  State  has  Intended  to  autborln 
it  to  carry  on  the  business  in  a  manner  de- 
structive of  the  prop^^  rights  of  others  with- 
out compensation.     While  the  thing  to  be  done 
may  be  lawful  in  a  general  way,  there  are  and 
must  be  limitations  dpon  the  means  by  which 
it  is  to  be  done.     Nor  is  it  of  consequence  that 
the  operation  of  the  Company's  mines  tends  to 
the  clevelopment  of  the  natural  resources  of 
the  country.    But  few  enterprises,  the  product 
of  which  is  useful,  fail  to  advance  the  penoil 
good.    Along  with  many  evils  attendmg  the 
working  of  this  class  of  organ  izatfons,  vala- 
able  services  have  been  rendered  to  the  pablic 
by  them,  and  many  comforts  and  neoessaries 
are  afforded  the  people  by  them  whidi  the 
capital  of  single  individuals  would  be  inade- 
quate to  produce.    At  the  same  time  they  aie 
not,  in  the  eye  of  the  law,  public  enterprises, 
but,  on  the  contrary,  are  organized  and  main- 
tained wholly  and  entirely  for  private  gain: 
and  so  soon  as  gain  ceases  to  follow  their  oper- 
ation, just  so  soon  do  the  operati<»8  tten- 
selves  cease. 

Equally  immaterial,  as  we  think,  is  the  mat- 
ter of  custom  among  coal  operators  in  the 
Hocking  Valley  and  the  surrounding  mininr 
districts  near  thereto  of  depositing  wmA  ana 
refuse  on  their  own  lands,  when  such  custom 
is  invoked  to  justify  deposits  so  placed  as  to 
naturally  allow  them  to  wash  down  to  the  in- 
jury of  lands  lying  below  them.  The  richts 
of  the  plaintiff  to  the  uninterrunted  use  or  his 
land,  and  the  unimpaired  use  at  the  water  of 
Monday  Oeek,  being  secured  to  him  li^  the 
common  law,  how  is  it  possible  that  a  cusSon 
can  deprive  him  of  them?  Why  should  a  us- 
age, the  effect  of  which,  if  recognized,  is  to 
permit  one  man  to  take  from  another  his  prop- 
erty rights  without  compensation,  be  saae- 
tioned?  If  it  be  assumed  that  the  cuMom  is  a 
general  one,  then  it  is  a  part  of  tiie  commoa 
law  itself;  and  there  wonld  be  presented  an  In- 
stance of  two  rules  of  law,  equally  binding. 
and  yet  wholly  inconsistent  the  one  with  the 
other.  If  it  be  claimed  that  the  custom  is  a 
particular  one,  then  we  have  the  anomalj  of  a 
landowner's  common-law  right  in  his  iand 
taken  from  him  by  a  usage  of  a  particular  trade, 
established  by  strangers,  which  it  is  not  pre- 
tended he  has  ever  been  cognizant  of,  nsuch 
less  assented  to.  To  have  airected  the  ^aSaOSSL 
the  custom  must  have  been  shown  to  berensoa* 
able  and  certain,  known  to  him,  or  to  have 
been  so  general  and  well  established  that  knowl- 
edge would  be  presumed,  peaceably  acquiesced 
in,  and  not  unjust,  oppressive,  or  hi  ooolfici 
with  an  established  role  of  public  poiky.  Tte 
alle^  custom  possessed  scarcely  one  of  thne 
attributes.  Even  thouj^h  it  had  been  fomw"* 
throughout  the  State,  it  would  not  avniL    A 
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usage  which  is  not  according  to  law,  though 
Tiniversal,  cannot  be  set  up  to  control  the  law. 
Me^fer  v.  Dresser,  16  C.  B.  N.  8.  646;  Staever 
V.  Whitman,  6  Binn.  416;  Inglebright  v.  Ham- 
mead,  19  Ohio,  837.  Ntr  could  the  testimony 
offered  avail  the  defendant  on  the  question  of 
negligence.  Evidence  of  a  particular  custom 
is  sometimes  admitted  to  explain  a  contract,  to 
ascertain  the  intention  of  the  parties  when  it 
has  not  been  fully  expressed  in  the  contract,,  to 
interpret  the  otherwise  indeterminate  intentions 
and  acts  of  the  parties,  or  to  show  that  the 
mode  in  which  a  contract  has  been  performed 
is  the  one  customarily  followed  by  others  en- 
gaged in  the  same  calling  or  trade;  but,  as  a 
general  proposition,  one  "charged  with  negli- 
gence will  not  be  allowed  to  show  that  the  act 
complained  of  was  customary  among  those  en- 
gaged in  a  similar  occupation,  or  those  placed 
under  like  circumstances,  or  owing  similar 
duties.  Such  an  offer  is,  in  effect,  to  show,  as 
an  excuse  for  defendant's  negligence,  a  custom 
of  others  to  be  equally  negligent."  Deering, 
Neg.  g  9;  Clereland  v.  New  Jersey  Steam-Boat 
Co,  5  Hun,  523;  Judd  v.  Farao,  107  Mass.  264; 
HinekUy  v.  Barnstable,  109  Mass.  126;  MiUer 
V.  Pendleton,  8  Gray,  547;  Bailey  v.  New  Haven 
db  N.  Co.  107  Mass.  496;  Littleton  v.  Richard- 
son, 32  N.  H.  59;  SewalVs  Falls  Bridge  Co,  v. 
Fisk,  23  N.  H.  171;  Crocker  v.  Schvreman,  7 
Mo.  App.  858. 

That  others  engaged  in  like  business  have 
been  accustomed  to  disregard  the  rights  of 
their  neighbors  can  furnish  no  justification  to 
the  defendant  to  do  so. 

The  further  claim  of  the  Company  that  it 
bad  the  right  to  make  the  deposits  in  the  places 
complaint  of  because  it  was  necessary  to  the 
successful  conduct  of  its  own  business  to  so 
place  them,  seems  no  less  wanting  in  substance. 
The  effect  is  to  meai?ure  the  rights  of  the  plain- 
tiff in  his  lands  and  in  the  waters  of  Monday 
Creek  by  the  convenience  or  necessity  of  the 
Company's  business.  An  owner  of  land  in 
Ohio  is  not  subject  to  any  such  narrow  and  ar- 
bitrary rule.  If  the  injury  complained  of  were 
merely  a  fanciful  wrong,"  or  produced  simply 
personal  discomfort,  such  as  any  dweller  in  a 
town  is  necessarily  subjected  to  by  reason  of 
the  operations  of  trade  which  may  be  there 
carried  on,  and  which  are  actually  necessary, 
not  only  for  the  enjoyment  of  property,  but  for 
the  benefit  of  the  inhabitants  of  the  town  and 
the  public  at  large,  there  might  be  no  real 
ground  of  complaint;  but  where  the  result  of 
the  acts  of  one  on  his  own  land  is  a  direct  and 
material  injury  to  the  property  and  property 
rights  of  another,  a  very  different  question 
anses,  and,  in  such  case,  the  maxim  sic  utere 
tuo  ut  alienum  non  ksdas  applies.  Tpon  rea- 
son we  think  the  proposition  sound  that,  where 
no  right  by  prescription  exists  to  carry  on  a 
particular  business  in  a  particular  manner  at  a. 
particular  place,  and  the  natural  and  necessary 
result  of  the  place  selected  and  the  manner 
adopted  is  to  cause  material  injury  to  the  prop- 
erty rights  of  another,  it  is  not  a  sufidcient  de- 
fense to  an  action  for  damages  to  show  that  the 
locality  where  it  is' carried  on  is  one  generally 
in  use  bv  persons  in  such  business,  and  the 
manner  in  which  it  is  carried  on  is  commonly 
adopted  by  others  in  such  business,  even  though 
it  appears  that  the  use  made  of  the  land,  while 
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not  the  common  and  ordinary  use  of  land  as 
such,  is  not  an  unnatural  nor  improper  one  in 
and  of  itself,  nor  even  an  unusual  one;  and  the 
proposition  will  be  found  sustained  by  abun- 
dant authority. 

From  the  scores  of  cases  we  are  content  to 
cite  Tipping  v.  St.  Helen's  Smelt.  Co.,  4  Best 
«fe  S.  608,  615,  11  H.  L.  Cas.  642;  Bamford  v. 
Tumley,  3  Best  &  S.  62.  82.  In  the  latter  case 
defendant  was  the  owner  of  land  on  which  was 
clay  well  adapted  to  the  making  of,  brick.  He 
dug  the  clay,  moulded  it,  and  proceeded  to 
burn  it  on  the  land,  to  the  damaf^e  of  the  plain- 
tiff. The  court  held  that  an  action  for  a  nui> 
sance  would  lie.  Attention  is  specially  called 
to  the  opinion  of  Bramwell,  B.  Attention  is 
also  called  to  Shearman  &  Redfield  on  Negli- 
gence, §§  733,  734.  "It  is  a  general  principle 
tnat  any  person  who,  without  authority,  di- 
verts the  whole  or  any  pari  of  the  water  of  a 
stream  from  its  natural  coarse,  or  interferes 
with  its  natural  current,  is  responsible  abso- 
lutely, and  without  any  question  of  negligence, 
to  anyone  who  is  entitled  to  have  the  water 
flow  in  its  natural  state."  "Any  use  of  the 
land  near  a  stream,  or  of  the  water  of  a  stream 
itself,  which  renders  the  water  unwholesome, 
offensive  or  unfit  for  the  purposes  for  which  it 
is  used,  is  unlawful;  and  any  riparian  owner 
who  is  damaged  by  such  unlawful  acts  has  an 
action  for  his  damages  against  the  author  of 
the  wrong. "  If  this  view  of  the  law  be  correct, 
it  is  clear  that  the  question  as  to  the  Company's 
liability,  in  case  damages  were  proved  as  uie 
result  of  the  defendant's  acts,  and  the  plaintiff's 
own  conduct  did  not  prevent  a  recovery,  was, 
as  held  by  the  trial  court,  merely  a  question 
whether  or  not,  in  making  and  continuing  the 
deposits,  the  Company's  managers  knew,  or 
ought  to  have  known,  as  reasonable  men,  that 
the  deposits  would  be  washed  down  by  the 
stream,  and  might  injure  the  plaintiff.  No 
obstacle  was  placed  by  the  court  to  the  making 
of  proof  by  the  Company  touching  this  point. 
The  offer  of  proof  in  regard  to  negligence  did 
not  embrace  this  idea,  however,  and  was  there- 
fore too  general  to  be  of  service  to  the  jury. 
Besides  this,  it  embraced  propositions  as  to 
matters  wholly  immaterial,  as  heretofore 
shown.  It  was  not  error,  therefore,  to  exclude 
the  testimony.  For  like  reasons  there  was  not 
error  in  refusing  to  charge  as  requested.  Some 
of  the  propositions  embraced  correct  principles 
of  law  in  the  abstract,  but  were  not,  as  stated, 
wholly  applicable  to  the  case  made,  and  might 
have  been  misleading,  inasmuch  as  they  were 
in  the  line  of  the  defendant's  theory  of  the 
case,  which,  we  think,  was  wrong.  Nor  was 
there  error  in  the  charge  as  given.  The  rule 
given  the  jury  as  to  negligence  was  in  strict 
consonance  with  the  doctrine  laid  down  by  this 
court  in  Crawford  v.  Rambo,  44  Ohio  St.  279, 
4  West.  Rep.  445.  It  is  there  held  that  "where 
a  riparian  owner  constructs  an  embankment 
upon  his  own  lands  that  occasions  substantial 
injury  to  the  lands  of  a  neighbor  upon  the 
stream,  and  which  might,  at  the  time,  have 
been  anticipated  by  a  man  of  ordinary  prudence 
and  intelligence,  he  is  liable  in  damages  for  the 
injury  as  occasioned."  The  rule,  we  think, 
applies  to  the  case  at  bar. 

The  case  of  Buffner  v.  Cincinnati  H.  R.  Co., 
34  Ohio  St.  96,  is  cited  as  sustaining  the  Com- 
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peny'8  claim.  With  due  respect/ we  thiDk  it 
fails  to  do  so.  The  question  was  whether, 
where  a  railroad  company  is  authorized  to  pro- 
pel its  trains  and  operate  its  road  by  steam  lo- 
comotives, an  inference  of  negligence  arises 
from  the  mere  fact  that  an  injury  to  adjoining 
propert}r  was  caused  by  sparks  emitted  by  such 
locomotives,  which  question  the  court  ans'wered 
in  the  negative.  The  railroad  company  was 
authorizea  by  the  State  to  construct  its  railroad 
and  operate  it  by  locomotives,  and  the  only  way 
by  which  it  was  possible  for  the  locomotives  to 
be  driven  was  by  the  creation  of  steam  by 
means  of  fire,  and  sparks  would  necessarily 
follow.  It  was  not  only  the  natural  and  com- 
mon way,  but  the  only  practical  way.  Negli- 
g^nce  must  be  shown;  it  will  not  be  presumed, 
ence,  when  the  only  fact  present  was  that 
sparks  had  been  emitted  from  the  smoke-stack, 
which  caused  damage,  the  court  would  not 
infer  that  the  fire  was  carelessly  conduct^,  nor 
that  the  appliances  of  the  railroad  company 
were  defective.  But  whether  or  not,  at  com- 
mon law,  the  action  could  be  maintained,  there 
seems  to  be  no  question  but  that  the  acts 
charged  against  the  defendant  company,  if 
done  intentionally,  constituted  a  nuisance  pun- 
ishable by  the  criminal  statute,  and  that  a  right 
of  action  on  the  part  of  a  person  injured  would 
follow.  By  the  Act  of  April  15,  1857(1  Swan 
&  C.  Stat.  880),  *'the  obstructing  or  impeding, 
without  le^l  authority,  the  passage  of  any 
navigable  nver,  harbor  or  collection  of  water; 
or  the  corrupting  or  rendering  unwholesome  or 
impure  any  watercourse  stream  or  water;  or 
unlawfully  diverting  any  such  watercourse 
from  its  natural  course  or  state,  to  the  injury 
or  prejudice  of  others,"— was  declared  a  nui- 
sance, made  punishable  by  fine,  and  a  right  of 
action  given  to  any  person  injured  for  civil 
damages.  The  Act  of  March  27,  1876  (78  Ohio 
Laws,  87),  provided  "that  if  any  person  or  per- 
sons shall  intentionally  throw  or  deposit,  or 
permit  to  be  thrown  or  deposited,  any  coal  dirt, 
coal  slack,  coal  screenings,  or  coal,  or  other 
refuse  from  coal  mines,  into  or  upon  any  of  the 
rivers,  lakes,  ponds,  streams,  or  any  place  ad- 
jacent to  the  same,  from  which  such  coal  dirt 
.  .  .  will  wash  into  any  of  the  rivers,  lakes, 
ponds  or  streams  of  this  State,  everj'  such  per- 
son or  persons  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall 
be  fined,"  etc.,  **and  shall  moreover  be  liable 
to  the  party  or  parties  injured  in  treble  the 
amount  of  damages  by  him,  her,  or  them  sus- 
tained." This  Act  was  codified  the  following 
year,  and  made  part  of  the  Penal  Code  (74  Ohio 
Laws.  264),  under  the  head  of  "  Nuisances." 
and  is  section  7  of  that  chapter.  In  thi»  cod- 
ification, which  is  now,  in  substance,  section 
6925  of  the  Revised  Statutes,  the  provision  for 
treble  damages  is  omitted.  It  does  not  follow, 
however,  that  civil  damages  may  not  be  recov- 
ered. The  acts  charged  in  this  case  against  the 
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Company  canie  within  the  statutory  definition 
of  "  nuisances."  This  legislation  shows  a  leg- 
islative intent  to  give  the  injured  party  a  civil 
action.  But,  aside  from  this,  it  is  settled  law, 
we  presume,  that  for  injuries  arising  from  t 
nuisance  the  injured  party  may  have  an  action. 
Judge  Cooley,  in  his  work  on  Torts  (2d  ed.  p. 
790),  says:  "It  is  sufi9cient  to  say  of  the  au- 
thorities that  they  recognize  the  rule  as  a  gen- 
eral one  that,  when  the  duty  imposed  by  statute 
is  manifestly  intended  for  the  protection  and 
benefit  of  individuals,  the  common  law,  when 
an  individual  is  injured  by  a  breach  of  the 
duty,  will  supply  a  remedy  if  the  Statute  gives 
none."  See  also  cases  cited,  and  Cardiriff&n  ▼. 
Fredericks,  46  Ohio  St.  442.  If.  therefore,  the 
evidence  showed  that  the  Statute  had  been  in- 
tentionally violated,  a  statutory  nuisance  was 
shown  to  have  been  committed,  and  those  en- 
gaged in  producing  it  would  be  liable.  Let  it 
be  assumed  that  the  Company,  on  account  of 
lis  artificial  character,  could  not  be  indicted  and 
punished,  yet  the  persons  in  its  employ  who  did 
the  acts  could  be  held  both  criminally  and  civ- 
illy; and,  whenever  the  acts  of  an  employe  are 
such  as  to  make  him  liable  personally,  the  em- 
ployer, whether  a  natural  person  or  a  corpora- 
tion, may  be  held  civilly  where  it  is  shown  that 
the  acts  of  the  employe  were  performed  in  the 
line  of  his  duty.  So  that,  in  this  case,  if  the 
acts  done  would  have  rendered  the  employes 
amenable  to  the  criminal  statute,  no  role  of  law 
forbids  the  reaching  beyond  them,  and  visiting 
responsibility  in  civil  damages  upon  the  corpo- 
ration itself.  Its  liability  will  be  measured  by 
the  same  rules  of  law  which  determine  the  lia- 
bility of  the  employ(^^.  Applying  this  test,  we 
suppose  the  rule  to  be  well  settled  that  persons 
of  intelligence  are  presumed  to  have  intended 
the  natural  consequence  of  their  deliberate  acts. 
If,  therefore,  the  natural  result  of  placing  slack 
and  refuse  in  the  stream,  or  on  the  margin  or 
bank,  is  that  they  will  be  washed  down  by 
heavy  rains  onto  the  lands  of  plaintifF,  and  thia 
would  be  apparent  to  the  ordinary  observer,  it 
is  but  just  to  assume,  in  the  absence  of  a  con- 
trary showing,  that  the  expectation  was  that  it 
should  so  wash;  and  this  slate  of  facts  woald 
show  that  the  Company  exercised  its  right  neg- 
ligently. But  if  such  washing  was  not  a  nat- 
ural consequence,  and  would  not  have  been 
anticipated  as  a  natural  result  by  persons  of 
usual  intelligence  in  the  exercise  of  ordinarr 
care,  no  intent  would  be  presumed,  nor  negli> 
gence  imputed;  and,  if  damage  ensued  to  per- 
sons having  property  on  the  streams  below,  by 
the  washing  of  slack,  etc.,  no  liability  wouA 
attach  to  those  who  made  the  deposits.  And. 
in  substance,  the  foregoing  was  given  by  the 
trial  judge  to  the  jury.  The  charge  upon  other 
questions  presented  is  an  accurate  statement  of 
the  law  of  the  case.  An  examination  of  the 
record  fails  to  show  any  error  therein. 
Judgment  affirmed. 
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IOWA  SUPREME  COURT. 


Oliver  BROWN,  AppU, 

•^. 
W.   A.  CUNNINGHAM. 

(,...Iowa ) 

1  •  A  mling^  on  a  domiirrer  does  not  bind 
the  court  to  follow  it  in  decldinfir  whether  or  not 
the  facts  proved  as  alleged  In  the  petition  de- 
murred to  entitle  the  plaintiff  to  recover.    > 

2*  The  breach  of  ba  Injuiictioii  bond 
requires  the  question  of  a  right  to  recover  at 
least  nominal  damages  thereon  to  be  submitted 
to  the  jury. 

3.  Ice  on  a  non-navigable  stream  which 
was  meandered  in  the  government  survey  and 
the  ice  of  which  has  never  been  transferred  by 
the  United  States  may  be  cut  and  property  there- 
in acquired  by  any  person  who  can  get  access  to 
it  without  trespassing  upon  the  lands  of  riparian 
owners. 

4.  The  same  ris^hte  ezist  in  ice  upon  a 
stream  that  exist  in  the  waters  of  a  stream. 

(May  21,  1801.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
District  Court  for  Jones  County  in  favor 
of  defendant  in  an  action  upon  an  injunction 
l)ond.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sheean  ft  McCarn^  C«  M* 
Brown  and  E.  Keeler,  for  appellant: 

The  overruling  of  the  demurrer  should 
liave  settled  the  law  of  the  case  in  favor  of 
plaintiff. 

AlUn  V.  PlaU,  79  lovtra,  118;  Frentress  v. 
Mobley,  10  Iowa,  450. 

The  plaintiff  in  the  injunction  suit  had  no 
right  to  the  ice  in  the  river.    The  title  to  the 


bed  of  the  stream  remained  In  the  government. 

Serrin  v.  Qrefe,  67  Iowa,  196;  Wood  v. 
Chicago,  R.  I.  &  P.  R.  Co.  60  Iowa,  456. 

Ice  already  formed  is  to  be  regarded  as  per- 
sonal property  whether  in  or  out  of  water  when 
sold. 

Biggins  v.  Kusterer,  41  Mich.  818,  82  Am. 
Hep.  160,  and  note,  164. 

The  right  of  cutting  and  taking  ice,  either 
for  use  or  for  sale,  from  the  public  waters  of 
the  Commonwealth,  is  a  public  right,  which 
may  be  exercised  by  any  citizen  who  can  ob- 
tain access  to  the  pond  without  trespassing 
upon  the  lands  of  other  persons,  and  who  does 
not  by  the  exercise  of  this  right  unreasonably 
interfere  with  its  similar  exercise  by  others. 

Paine  v.  Woods,  108  Mass.  160. 

Plaintiff  and  Atkinson  had  the  right  in  com- 
mon with  others  to  go  upon  the  river  and  cut 
and  remove  ice  therefrom,  and  were  entitled 
to  protection  in  the  lawful  exercise  of  this 
right,  which  was  similar  to  that  of  the  public 
to  take  fish  from  navigable  waters,  to  take 
sea- weed  cut  upon  the  shore  between  high 
and  low  water  mark,  and  others  of  a  like 
character. 

See  Mather  v.  Chapmait,  40  Conn.  382,  16 
Am.  Rep.  46;  Peopl/s  Ice  Company  v.  Steamer 
Excelsior,  44  Mich.  229.  88  Am.  Rep.  246.  255. 
note,  citing  RoweU  v.  Doyle,  131  Mass.  474; 
Oage  v.  Steinkrauss,  Id.  222.  &ee&]so  Lincoln 
V.  Dafjis,  53  Mich.  875,  51  Am.  Rep.  116; 
Packard  v.  Ryder,  4  New  Eng.  Rep.  245,  144 
Mass.  440,  59  Am.  Rep.  101;  Woodman  v. 
Pitman,  4  New  Eng.  Rep.  699,  79  Me.  456.  1 
Am.  St.  Rep.  842;  2  Bl.  Com.  14;  2  Kent, 
Com.  848. 

.   In  those  States  where  navigable  rivers  are 
held  to  be  public  property,  the  riparian  pro- 


Nora.— Ownmon  right  to  use  of  ice  on  river. 

The  right  of  traveling  upon  the  ioe  of  a  river, 
and  the  right  of  cutting  and  taldng  the  ioe,  aife 
natural  and  common  rights.  Woodman  v.  Pitman 
4  New  Enir.  Kep.  090,  79  Me.  466;  State  v.  Wll- 
son,  42  Me.  25;  Brastow  v.  Hockport  Ice  Co.  77  Me. 
100. 

The  privilege  of  grathering  ioe  upon  waters  which 
.are  public  property  is  a  common  right,  as  from  the 
great  ponds  in  Massachusetts.  Gould.  Waters, 
4  191,  citing  Hittinger  v.  Eames,  m  Mass.  589; 
Poore,  Charters  and  Constitutions,  pt.  1,  p.  921; 
Gummings  v.  Barrett,  10  Cush.  186;  West  Rozbury 
V.  Stoddard,  7  Allen,  158;  Paine  v.  Woods,  108  Mass. 
100;  Com.  v.  Vincent,  106  Mass.  441;  Eay  v.  Salem  & 
D.  Agueduct  Co.  Ill  Mass.  27;  Gage  v.  Steinkrauss, 
181  Mass.  222;  Tudor  v.  Cambridge  Water  Works, 
1  Allen,  164. 

So  the  owners  of  lands  bordering  on  navigable 
streams  in  those  States  where  they  are  held  to  be 
public  property  have  no  title  to  the  ice  which  forms 
in  such  streams;  the  ice  belongs  to  the  first  ap- 
propriator.  Wood  v.  Fowler,  26  Kan.  682;  Hickey 
V.  Hazard,  8  Mo.  App.  480. 

An  appropriation  of  ice  on  these  streams  is  made 
by  surveying,  marking  and  staking  off  the  ice  un- 
appropriated by  others.  See  Wood  v.  Fowler  and 
Hickey  v.  Hassard,  supra. 

RiOht  to  take  ice. 

The  right  to  take  ice  results  from  and  grows  out 
of  the  title  to  the  bed  of  the  stream,  and  such  right 
to  the  use  of  the  water  as  results  therefrom.  This 
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right  is  well  settled  by  authority,  as  well  as  by  prin- 
ciple. Gould,  Waters,  6  191;  Ham  v.  Salem,  100 
Mass.  850;  Paine  v.  Woods,  106  Mass.  172. 

The  owner  of  land  flowed  by  a  mlllpond  may  cut 
ice  therefrom  for  market,  provided  it  does  not  ap« 
preciably  diminish  the  head  of  water  at  the  lower 
dam.  Searle  v.  Gardner  (Pa.)  12  Cent.  Rep.  420; 
Cummings  v.  Barrett,  10  Cush.  186. 

When  the  State  appropriates  the  fee  of  the  land 
for  construction  of  canals  the  former  owner  has  no 
right  to  take  the  ice  therefrom.  Indianapolis 
Water  Works  Co.  v.  Burkhart,  41  Ind.  864;  Cromie 
V.  Wabash  &  E.  Canal  Trustees,  71  Ind.  206;  Card  v. 
McCaieb,  60111.  814,  cited  in  Gould,  Waters,  S  191. 

A  lessee  with  the  exclusive  right  to  out  and  carry 
away  ice  from  a  pond  may  sue  a  stranger  for  cut- 
ting the  ice.  Richards  v.  Gauflret,  5  New  £ng.  Rep. 
808, 145  Mass.  486. 

He  can  also  sue  lessor  if  he  interferes  with  his 
rights,    ibid. 

Riparian  owner;  riaht  to  ice. 

Uncut  ice  is  an  accession  or  increment  to  the  land. 
Washington  Ice  Co.  v.  Shortall,  101  111.  54.  See  also 
Bigelow  y.  Shaw,  8  West.  Rep.  783,  65  Mich.  341;  Mill 
River  Woolen  Mfg.  Co.  v.  Smith.  84  Conn.  462:  State 
V.  Pottmeyer,  83Ind.  402;  Lorman  v.  Benson,  8  Mich. 
18;  Brown  v.  Bowen,  80  N.  Y.  51». 

Riparian  ownership  of  the  bed  of  the  stream  will 
carry  with  it  the  right  to  the  ice  forming  upon  the 
surface  of  such  stream,  as  far  as  the  riparian  right 
to  the  soil  extends.    Bigelow  v.  Shaw,  mpra. 

The  riparian  owner  on  an  unnavlgable  stream  is 
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prietor  has  no  title  to  the  ice  formiDfi;  in  such 
streams  as  an  incident  to  bis  owneranip  of  the 
bank,  but  the  ice  belongs  to  the  first  appropri- 
ator,  such  appropriation  beibg  effected  by 
marking,  surveyine  and  staking  off  the  ice,  and 
these  acts  give  sufiScient  possession  to  support 
trespass. 

Wood  V.  Fmoler,  26  Kan.  682,  40  Am.  Rep. 
380;  Hiekeyj.  Hazard,  3  Mo.  App.  4«0. 

Mr.  J.  w.  Jamison*  for  appellee: 

The  case  of  AUen  v.  Pratt,  70  Iowa,  113,  re- 
lied upon  by  appellant  in  support  of  his  posi- 
tion, is  grounded  wholly  upon  a  question  of 
pleading  under  the  Code. 

See  §  2650. 

The  rule  of  pleading  is  too  well  settled  to  ad- 
mit of  controversy.  That  a  party  waives  any 
objection  he  might  have  to  the  overruUng  of  his 
demurrer  to  the  pleading  of  the  adverse  party  by 
pleading  over  has  been  repeatedly  held  by  this 
court  in  numerous  cases,  and  the  case  of  Allen 
V.  Piatt,  supra,  is  to  the  same  effect.  No  new 
principle  is  announced  in  the  case,  nor  does  the 
opinion  enlarge  the  office  of  a  demurrer.  No 
case  can  be  found  where  this  court  has  held  that 
the  party  whose  pleading  has  been  assailed  by 
a  demurrer,  and  a  favoraole  ruling  had  in  favor 
of  the  pleading,  can  thereby  insist  that  such 
ruling  is  an  adjudication  of  the  law  of  the  case 
estopping  both  the  court  and  the  party  upon  an 
issue  joined  by  pleading  over. 

See  Oames  v.  Bobb,  8  Iowa,  193;  Lyon  v. 
(TKeU,  14  Iowa,  288;  Smith  v.  Benry  County, 
15  Iowa,  385;  Freeman  v.  Hart,  61  Iowa,  525. 

One  acquires  no  right  of  property  in  ice 
formed  in  the  public  waters  simply  by  going 
upon  the  river  and  staking  it  out  or  preparing 
it  for  removal  by  cutting. 

8errin  v.  Qrtfe,  67  Iowa,  197:  Wood  v.  Fo^o- 
ler,  26  Kan.  682;  Barney  v.  Keokuk,  94  U.  S. 
324,  24  L.  ed.  224. 

All  rights  to  the  land  between  high  and  Ipw 


water  mark,  except  that  of  absolute  title  sub- 
ject to  the  public  right  of  navigation,  belong 
to  the  riparian  owner. 

8t.  Paul  db  Pac.  B.  Co,  v.  Sehurmeier,  74 
U.  S.  7  Wall.  287,  19  L.  ed.  78;  Tales  v.  Mil- 
waukee, 77 U.  8.  10  Wall.  497,  19  L.  ed.  981 

Plaintiff  could  acquire  no  right  of  property 
to  the  ice  by  merely  ^oing  upon  the  river  and 
staking  it  out  or  cutting  it.  The  only  right  he 
could  maintain  as  against  another  was  the 
right  to  the  ice  actually  appropriated. 

Turley  v.  Tucker,  6  Mo.  588;  Murphy  v. 
Sioux  City  d  P.  R  Co.  55  Iowa,  475;  Bun^ 
gerford  v.  Bedford,  29  Wis.  345 ;  Lewis  v. 
Chicago,  M.  dt  St.  P.  B.  Co.  57  Iowa,  130 ; 
Welch  V.  Jenks,  58  Iowa,  696. 

Becky  Ch.  J.,  delivered  the  opinion  of  the 
court: 

1.  The  plaintiff  and  another  were  engaged  in 
cutting  and  putting  up  ice  obtained  in  the 
Wapsepinecon  River, — not  a  navigable  stream,, 
but  meandered  in  the  government  surveys  of 
the  public  lands,  and  therefore  its  bed  was 
never  disposed  of  by  the  government  by  sales 
of  the  adjacent  lands.  It  does  not  appear  that 
the  government  ever  transferred  in  any  man- 
ner the  bed  of  the  river.  The  plaintiff  and  his 
business  associate,  not  being  the  riparian  own- 
ers, entered  upon  the  river,  and  cut  and  put  in 
an  icehouse  a  lar^e  quantity  of  ice.  and  cut 
and  made  preparations  for  moving  other  ice  ta 
their  icehouse.  It  is  not  claimed  or  shown 
that  they  were  trespassers  upon  the  lands  of 
the  riparian  owners,  or  that  they  did  not  right- 
fully and  lawfully  obtain  access  to  the  river. 
The  defendant  in  this  suit  brought  an  action 
to  enjoin  plaintiff  and  his  associate  from  gath- 
ering the  ice,  on  the  ^oun^  that  he  was  the 
owner  of  the  ice.  This  claim  of  ownership, 
we  gather  from  the  abstract  and  arguments, 
was  based  upon  the  fact  that  he  was  the  ripa- 


the  owner  of  the  ioe  formed  upon  the  water,  though 
the  ioefleld  Is  made  by  flo  wage  caused  by  a  milldam 
of  a  riparian  owner  below;  and  the  latter,  mali- 
ciously and  unneoeesarily  drawing  the  water  from 
the  pond,  and  thus  destroying  the  ice  privilege.  Is 
liable  in  damages  to  the  former. '  Stevens  v.  Kelley, 
8  New  Eng.  Rep.  230,  78  Me.  445. 

The  owner  of  land  bordering  upon  a  flowing 
stream  may  detain  a  reasonable  portion  until  it 
freezes,  and  cut  and  sell  the  ice.  But  he  cannot  in- 
terfere with  the  beneficial  enjoyment  of  the  water 
by  owners  below  him.  Myer  v.  Whitaker,  6  Abb. 
N.  C.  176;  Stevens  v.  KeUey,  Bupni. 

The  grantee  of  lands  under  navigable  water  in 
front  of  his  uplands  cannot  restrain  the  grantee  of 
similar  adjoining  lands  under  water  from  erecting 
thereon  dykes  which  will  prevent  blm  from  towing 
ioe  cakes  across  them  to  his  own  premises;  nor  can 
he  question  the  legali  ty  of  such  structure.  K nick- 
erbocker  Ice  Co.  v.  Shultz,  116  N.  Y.  888. 

Title  to  ice  formed  on  private  waters. 

The  title  to  ice  is  the  same  as  the  title  to  the 
water  before  it  Is  congealed.  Elliot  v.  Fltchburg 
K,  Co.  10  Cush.  191. 

Ice  forming  on  a  navigable  fresh-water  stream, 
the  bed  of  which  belongs  to  the  riparian  proprie- 
tors, is  :  their  property.  Washington  Ice  Co.  v. 
Shortall,  101  III.  46. 

Ice  forming  on  private  fresh-water  streams  and 
ponds  belongs  exclusively  to  the  riparian  proprie- 
tors, who  may  prevent  its  removal  by  others  with- 
out license.  Mill  Aiver  Woolen  Mfg.  Co.  v.  Smith, 
12  L.  R  A. 


84  Conn.  4flS;  Edgerton  v.  Huff,  26  Ind.  85;  State  v. 
Pottmeyer,  80  Ind.  287, 88  Ind.  403;  Bates  ▼.  State* 
81  Ind.  72;  Lorman  v.  Benson,  8  Mich.  18. 

The  owner  of  an  artificial  mill-pond  is  entitled,  as 
against  the  riparian  owners,  to  have  the  Ioe  which 
forms  thereon  remain  if  its  removal  wUl  apprecia- 
bly diminish  the  head  of  water  at  his  dam. 
Seeley  V.  Brush,  86  Conn.  419;  Myer  v.  Whitaker.  6& 
How.  Pr.  876:  Marshal  v.  Peters,  12  How.  Pr.  2ia. 

A  grant  of  the  right  to  flow  land  by  damming  a 
stream  gives  to  the  grantee  the  exclusire  right 
to  gather  the  ice  which  forms  on  the  pond  so  made. 
Myer  v.  Whitaker,  6  Abb.  N.  C.  172,  critfoiaed  In 
Dodge  V.  Berry,  26  Hun,  246,  86  Alb.  L.  J.  808. 

A  license  to  take  ioe  from  a  pond  does  not  pass 
title  to  the  ice  until  It  Is  executed,  and  then  ooly  to 
the  extent  to  which  it  is  executed  or  enjoyed. 
Balcom  v.  McQuestien,  65  N.  H.  81. 

Damoffes  for  trespau  on  rights. 

Damages  are  recoverable  for  the  wanton  deetmc- 
tion  of  ioe  while  in  process  of  formation.  Peopled 
Ice  Co.  T.  Steamer  Excelsior,  44  Mich.  229. 

The  measure  of  damages  for  a  wrongful  taking 
of  ioe  from  another^s  waters  is  the  value  of  the  ice 
when  converted  and  ready  for  removRl  and  sale. 
Washington  Ice  Co.  v.  Shortall,  IQl  HI.  46, 25  AltK  L. 
J.  106. 

Parol  sale  of  ice. 

Ice  upon  a  pond  or  stream  is  of  such  an  ephem- 
eral  nature  that  like  personal  property  it  may  be 
sold  by  parol.    Higgins  v.  Kusterer,  41  MIoh.  SSI 
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nan  owner,  and  his  rights  as  such  extended  to 
and  covered  the  ice  in  the  stream.  The  cause 
was  tried  on  the  merits,  and  a  decree  entered 
dismissing  the  petition  and  dissolving  the  in< 
junction.  Plaintiff  herein  has  acquired  all 
rights  in  the  subject  of  litigation  held  by  his 
associate.  The  defendant  herein  demurred  to 
plaintiff's  petition  on  the  ground  that  the  facts 
stated  do  not  entitle  plaintiff  to  relief;  that 
the  petition  fails  to  show  that  the  plaintiff  had 
any  special  right  to  cut  the  ice  other  than  what 
is  possessed  by  the  public  generally,  or  that  he 
owned  the  land  adjacent  to  the  river  at  the  lo- 
cality where  the  ice  was  cut,  and  that  he  ac- 
quired no  right  to  the  ice  by  cutting  the  same. 
The  demurrer  was  overruled,  defendant  ex- 
cepting; but  he  afterwards  pleaded  over  by  an- 
swer denying  the  allegations  of  the  petition. 
The  cause  was  submitted  upon  the  evidence  of 
plaintiff  establishing  the  facts  as  we  have 
stated  them.  Thereupon  the  court  instructed 
the  jury  to  return  a  verdict  for  defendant, 
holdmg  that  upon  the  undisputed  facts  plain- 
tiff could  not  recover. 

2.  Counsel  for  plaintiff  think  that,  as  de- 
f  endantdid  not  stand  upon  his  demurrer,  the  de- 
cision thereon  was  conclusive  in  this  case,  and 
that  the  district  court  erred  in  not  holding  that 
the  facts  proved,  which  conformed  to  the  alle- 
gations of  the  petition,  entitled  plaintiff  to  re- 
cover; that  a  contrary  holding  conflicts  with 
the  decision  on  the  demurrer,  which  should  be 
regarded  as  the  law  of  the  case.  We  think 
that  a  court  is  not  bound  by  a  prior  decision 
in  a  case  where  no  rights  have  been  acquired 
under  it,  and  may  change,  modify  or  overrule 
it  if  convinced  of  its  error.  Decisions  are  not 
to  be  regarded  as  unalterable  without  regard 
to  their  correctness.  However  desirable  it 
may  be  to  have  consistency  in  the  decisions  of 
a  court  in  the  same  case,  it  is  better  that  the 
court  correct  its  errors,  if  in  its  judgment  any 
have  occurred.  In  this  case  we  shaJl  presume 
the  court  below  declined  to  follow  the  ruling 
on  the  demurrer.  That  ruling  will  not  be  re- 
garded as  conclusive.  Jenkins  v.  Shields,  86 
Iowa,  526;  Standish  y.Dow,  21  Iowa,  868; 
Isorton  V.  Knapp,  64  Iowa,  112.  This  rule  is 
applicable  when  different  judges  make  succes- 
sive rulings  in  a  case.  The  last  judge  making 
a  ruling  ought  not  to  be  bound  by  a  prior  rul- 
ing of  another  judge  when  he  would  not  be 
bound  by  the  prior  ruling  had  he  made  it  him- 
self. It  is  here  that  courtesy  would  appear  to 
require  the  second  judge  to  conform  his  views 
to  those  of  the  first.  But  justice  may  demand 
quite  the  contrary,  and  its  demands  must  over- 
come the  requirements  of  courtesy. 

8.  If  the  facts  alleged  in  the  petition  do  not 
entitle  plaintiff  to  recover,  the  defendant  may 
demur  (Code,  §  2648,  par.  5),  or  move  in  arrest 
of  judgment  (Code,  §  2650;  Smith  v.  Burling- 
ton, C.  R.  &s  N,  R,  Co.  59  Iowa.  75;  Edgerly 
V.  Farmers  Ins.  Co.  48  Iowa,  587);  and  when 
the  allegations  of  the  petition  are  supported  by 
proof,  but  do  not  constitute  a  cause  of  action. 
It  is  competent  for  the  court  to  instruct  the 
jury  that  plaintiff  cannot  recover.  Seaton  v. 
Binneman,  50  Iowa,  895. 

We  are  advised  of  no  rule  prevailing  in  this 
State  which  will  authorize  a  judgment  on  pe- 
tition and  proof  which  shows  no  legal  liability 
on  the  ground  that  a  demurrer  to  the  petition 
12  L.  R  A. 


was  overruled,  and  defendant  answered  over, 
denying  the  allegations  of  the  petition.  This 
is  the  point  presented  in  the  case. 

4.  We  are  to  determine  whether,  upon  the 
facts  we  have  recited,  defendant  is  liable  upon 
the  injunction  bond.  It  very  clearly  appears 
that,  as  there  was  a  breach  of  the  bond  which 
is  npt  disputed,  plaintiff  is  entitled  to  at  least 
nominal  oamages,  though  he  suffered  no  special 
injury  from  being  depnved  of  the  ice,  for  the 
reason  that  he  had  no  right  to  it.  The  ques- 
tion of  plaintiff's  right  to  recover  at  least  nom- 
inal damages  should  have  been  submitted  U> 
the  jury. 

5.  But  in  our  opinion,  upon  the  facts  of  the 
case  above  recited,  plaintiff  did  have  a  right  to 
and  property  in  the  ice  he  had  prepared  to  re- 
move, and  a  property  right  to  obtain  ice  out 
of  the  stream  pursuant  to  the  plan  upon  which 
he  was  working.  The  river,  while  not  nav- 
igable, was  meandered  in  the  government  sur- 
vey. The  bed  of  the  stream — the  land — never 
passed  out  of  the  proprietorship  of  the  United 
States  government,  and  the  riparian  owners 
bad  no  right  or  interest  therein,  and  therefore 
had  no  excludve  rights  to  the  ice  found  upon 
the  stream.  In  support  of  this  position,  see 
Serrin  v.  Grefe,  67  Iowa,  197. 

6.  The  United  States  retains  the  title  to  the 
bed  of  the  stream,  which  it  holds,  not  for  dis- 
position nor  for  use  in  any  way  that  will  inter- 
fere with  the  rights  of  the  riparian  owners  and 
the  public  to  the  water  of  the  stream  and  its  uses 
for  all  proper  purposes.  It  cannot  be  claimed 
that  the  government  can  prevent  riparian  own- 
ers from  using  the  water  to  evolve  power  for 
mechanical  purposes,  for  domestic  use,  for  supr 
plying  towns  and  cities,  and  for  all  the  purposes 
for  which  water  may  be  lawfully  used.  Of 
course,  such  use  must  be  so  limited  and  re- 
stricted that  the  rights  of  riparian  owners  and 
of  all  others  holding  rights  to  the  water  shall 
not  be  interfered  with.  It  cannot  be  thought 
the  government  has  the  power  or  authority  to 
divert  the  stream,  dry  up  the  water,  or  so  con- 
taminate it  that  it  could  not  be  used  for  proper 
purposes.  The  government  has  no  more  prop- 
ertv  in  the  water  than  a  riparian  owner  or  the 
public.  The  beneficent  Creator  opened  the 
fountains  which  filled  the  stream  for  the  bene- 
fit of  His  creatures,"  and  has  bestowed  no  power 
upon  man  or  governments  created  by  man  to 
defeat  His  beneficence.  Of  course,  the  use  of 
the  water  may  be  regulated  by  the  State,  but  the 
State  may  not  forbid  its  use  to  the  people.  As 
streams  of  water  begin  ex  jure  naturce,  they 
are  subject,  as  to  course  and  use,  only  to  Nat- 
ure's laws.  The  maxim  of  the  common  law 
intended  to  protect  all  people  in  the  enjoyment 
of  Nature's  watercourses,  namely,  *'afua  cur- 
rit  et  debet  currere  ut  currere  solebai"  is  as  ob- 
ligatory upon  the  government  as  upon  the 
citizen.  Under  this  maxim  there  can  be  no 
restriction  upon  the  use  and  enjoyment  of 
water  when  flowing  in  Nature's  stream.  Who- 
ever has  lawful  access  to  the  stream  flowing 
over  a  bed  owned  by  the  government,  and 
held  in  li-ust  for  the  benefit  of  the  people,  may 
use  the  water  as  regulated  by  law.  In  the  case 
before  us  it  is  not  shown  nor  claimed  that  plain- 
tiff did  not  have  lawful  right  to  go  upon  the 
stream.  It  is  plain  that  the  same  rights  to  the 
ice  exist  which  may  be  held  to  the  water,  for 
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the  ice  is  water  in  another  form, — is  concealed 
water.  Its  uses  for  comfort,  luxury  and  health 
are  known  and  demanded  everywhere.  It  can- 
not be  doubted  that,  in  accord  with  the  views  we 
have  expressed,  any  citizen  who  may  lawfully 
go  upon  the  stream  may  gather  ice  from  it 
under  Ihe  regulations  prescribed  by  law.  He 
is  entitled  to  the  ice  he  prepares  by  his  labor 
to  be  removed.  It  is  plain  that  if  he  cuts  ice 
for  transportation  to  his  ice-bouse,  another  can- 
not rob  him  of  his  labors  by  carrying  away 
his  ice;  and  it  is  plain  that  when  he  makes 
preparations  to  use  the  ice  upon  a  certain  part 
of  the  stream,  prepares  its  surface  for  cutting, 
erects  machinery  to  handle  the  ice,  makes 
walks  or  ways  for  workmen,  or  in  any  other 
proper  manner  indicates  the  part  of  the  stream 
which  h^  occupies  in  his  operations,  which 
must  be  reasonable  in  extent  and  in  all  other 
respects,  he  has  a  property  right  to  the  occu- 
pation of  such  localitv  during  the  ice  season, 
and  to  the  ice  formed  there.  When  men  are 
thrown  together  without  government  or  estab- 
lished rules  to  regulate  tneir  possessions  and 
use  of  the  land  they  occupy,  they  tacitly  as- 
sent to  just  such  rules  as  follow  from  the  doc- 
trines we  have  announced.  This  has  been 
done  by  settlers  and  miners  in  eveiy  Territory 
of  the  Union,  as  well  as  in  every  land  where 
the  ideas  of  civilized  justice,  and  especially 
the  Anglo-Saxon  ideas  of  the  protection  of  in- 
dividual property,  prevail.  Shall  not  the 
courts,  where  there  is  established  government, 
recognize,  protect  and  enforce  rights  which 
are  instinctively  recognised  by  our  people  ? 
Indeed,  courts  are  established  to  enforce  and 
protect  all  rights  held  by  men  not  surrendered 
to  the  State,  thereby  promoting  order  and  peace 
of  the  State.  In  support  of  these  views  we 
<!ite  the  following  authorities:     Woodman  v. 


Pitman,  79  Me.  466,  4  New  Eng.  Rep.  OM; 
People's  lee  Co.  v.  SUamer  Excelsior,  44  Mich. 
229,  88  Am.  Rep.  246.  and  notes;  West  Box- 
bury  V.  Stoddard,  7  Allen.  15S;  Paine  y.  Woods, 
108  Mass.  160 ;  Angell,  Watercourses,  §§  74, 
98,  185,  536,  and  notes  to  each  section;  Biekejf 
V.  Hazard,  3  Mo.  App.  480;  Wood  v.  Fottler, 
26  Kan.  682;  Brastotc  v.  Boekport  Ice  Co.  77 
Me.  100;  Gage  v.  Steinkrauss,  181  Mass.  222; 
RotoeU  V.  Doyle,  Id.  474;  Lorman  v.  Benson, 
8  Mich.  18.  77  Am.  Dec.  485,  and  notes;  Brook- 
lyn V.  Smith,  104  HL  429;  Broohrille  A  M. 
Hydraulic  Co.  v.  Butler,  91  Ind.  184;  Higoifis 
V.  Kusterer,  41  Mich.  818.  See  27  Am.  L.  Reg. 
p.  240,  for  notes  to  the  case  of  Woodman  v. 
Pitman,  supra,  citing  some  other  cases. 

7.  This  case  is  distinguishable  from  Murpky 
V.  Sioux  City  eft  P.  R.  Co.,  55  Iowa,  478,  and 
Turley  v.  Tucker,  6  Mo.  588,  and  other  cases 
cited  upon  the  same  point  by  counsel,  by  its 
facta  In  these  cases  it  was  held  that  tres- 
passers upon  land,~govemment  or  private,— 
who  cut  grass  or  timber  for  removal,  acquired 
no  property  therein.  The  grass  and  timber 
are  a  part  of  the  realty,  and  are  permanent, 
and  not  subiect,  as  water,  to  movement  and 
change.  The  owner  of  the  land  owns  the 
grass  and  trees.  But  the  owner  of  the  land 
over  which  a  stream  flows  does  not  own  the 
water  so  as  to  appropriate  it  to  bis  own  excla- 
sive  use  and  stop  its  flow.  He  may  lawfully 
enioy  it  while  it  is  flowing  over  his  lan^. 
When  It  enters  the  land  of  another  he  loses  all 
interest  in  it.  The  cases  cited  above  are  not 
applicable  to  the  facts  of  the  case  before  as. 
These  considerations  lead  us  to  the  conclusion 
that  the  court  below  erred  in  withdrawing  the 
case  from  the  jury,  and  directing  a  verdict  for 
defendant. 

Reversed, 
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A  eandidate  nominated  Independently 

by  the  requisite  number  of  voters  under  Ckxle 
Gten.  Laws,  §  131,  who  has  also  been  nominated  by  a 
party  convention,  is  entitled  by  implication  to 
another  place  on  the  official  ballot  in  addition  to 
that  in  the  group  of  candidates  of  the  political 
party  which  has  nominated  him  In  convention. 

(June  16, 1891.) 

APPEAL  by  petitioners  from  an  order  of  the 
Baltimore  City  Court  denying  their  appli- 
<cation  for  a  Tvrit  of  mandamus  to  compel  de- 
fendants to  place  the  name  of  a  candidate  for 
office  nominated  by  them  upon  the  official 
ticket  in  a  dififerent  place  than  that  assigned  to 
him  as  a  nominee  of  the  Republican  party.  Re- 
versed. 


Nora.— For  decisions  as  to  the  proper  form  of 
ballots  under  the  recent  Election  Laws,  see  note  to 
TCtalcott  V.  Philbrick  (Conn.)  10  L.  R.  A.  150. 
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The  facts  are  stated  in  the  opinion. 

Argued  before  Alvey,  Ch.  J„  and  Irving, 
Robinson,  Bryan,  Briscoe,  Miller,  McSheny 
and  Fowler,  Jj. 

Messrs.  Joseph  Packard*  Jr.,  Charles 
J.  Bonaparte  and  John  C.  Rose  for  ap- 
pellants. 

Messrs.  WUllam  S.  Bryan,  Jr.«  and 
Peter  J.  Campbell  for  appellees. 

Irrln^t  J-,  delivered  the  opinion  of  the 
court: 

By  section  128  of  article  88  of  the  Code  of 
Public  General  Laws,  as  enacted  by  chapter 
588,  page  616,  of  the  Acts  of  the  General  As- 
sembly  of  1890,  all  ballots  to  be  used  and  cast 
at  any  election  in  the  State  are  to  be  printed 
and  furnished  at  public  expende;  and  upon 
those  ballots  are  to  be  printed  the  names  of  the 
several  candidates,  according  to  directions  given 
in  succeed! Dg  sections  enacted  by  the  same 
Act;  and  the  refusal  of  the  board  of  supervis- 
ors of  Baltimore  City  to  place  the  name  of  Ed- 
ward Stabler,  Jr.,  as  a  candidate  for  the  flrsi 
branch  of  the  City  Council  of  Baltimore  City 
as  an  independent  candidate  in  a  separate  place 
and  column  other  than  the  colunm  containing 


1891 


FisHBH  V.  Dudley. 


587 


tbe  names  of  candidates  of  the  Republican 
party  bas  given  rise  to  this  proceeding.  Tbe 
appellants  filed  tbeir  petition  in  tbe  Baltimore 
City  Court,  representing  that  Edward  Stabler, 
•Jr. ,  bad  been  nominatea  by  more  than  200  citi- 
zens, including  tbe  petitioners,  all  of  whom  are 
registered  voters,  as  an  independent  candidate 
for  tbe  first  branch  of  the  city  council  of  Balti- 
more City;  that  they  are  not  Kepublicans,  and 
that  they  have  not  nominated  Mr.  Stabler  be- 
-cause  be  is  a  Republican,  but  wholly  irrespec- 
tive of  the  question  of  political  association; 
and  that  they  have  requested  that  the  name  of 
Mr.  Stabler  should  be  put  upon  the  ballot  in  a 
different  place  from  the  column  containing  the 
nominations  of  tbe  Republican  party,  which 
party  had  also  nominated  Mr.  Stabler  as  a  candi- 
•date  for  the  same  place,  as  the  petitioners  and 
others  had  done,  by  a  paper  containing  more 
than  200  names;  but  that  the  Supervisors  of 
Election  had  refused  to  comply  with  their  re- 
quest, and  would  not  put  Mr.  Stabler^s  name 
anywhere  but  in  the  Republican  group  and  un- 
-der  the  Republican  emblem;  wherefore  the  ap- 
pellants ask  for  a  mandamus  upon  tbe  Super- 
visors of  Election,  compelling  them  to  print 
the  name  of  Mr.  Stabler  on  the  official  ballots 
in  the  independent  group  of  candidates  for  the 
place  already  mentionea.  The  appellees  an- 
swered, denying  the  right  of  petitioners  to  have 
Mr.  Stabler's  name  printed  elsewhere  on  the 
ballot  than  in  the  Republican  group.  Tbe  court 
agreed  with  the  appellees,  and  overruled  tbe 
petitioners'  demurrer  to  the  defendants'  answer, 
and  refused  the  mandamus;  hence  this  appeal, 
which  raises  the  following  questions  under  tbe 
new- Election  Law:  (1)  IT  two  or  more  politi- 
cal parlies,  or  bodies  of  citizens,  calling  them- 
selves by  a  party  name,  nominate,  either  by 
•conventions,  primary  elections  or  nomination 
papers,  the  same  man  as  a  candidate  for  the 
aame  office,  has  each  of  the  parties  who  nomi- 
nated bim  the  right  to  have  his  name  printed 
on  the  official  ballots  under  the  name  of  such 
partv  and  its  emblem,  if  it  has  selected  one  ? 
•(2)  if  the  same  man  is  nominated  by  a  political 
parly,  and  by  a  nomination  paper,  in  which 
no  party  name  is  set  forth,  have  the  persons 
aigning  ihe  nomination  papers  the  righ(  to  have 
the  name  of  their  candidate  printed  on  the  of- 
ficial ballot  in  another  place  than  under  the 
party  name  and  emblem  of  the  political  party 
bv  which  such  candidate  was  then  nominated? 
l^he  questions  thus  raised  depend  upon  the 
proper  construction  of  section  131  of  article  38, 
as  enacted,  by  the  Act  of  1890,  chapter  538, 
page  615,  already  mentioned,  in  conjunction 
ivith  sections  129  and  130.  Section  129  pro- 
Tides  that  any  convention,  as  hereinafter  de- 
fined, held  for  tbe  purpose  of  making  nomina- 
tions to  public  office,  and  also  registered  voters 
to  the  number  hereinafter  specified,  mav  nomi- 
nate candidates  for  public  offices  to  be  dlled  bv 
election  within  the  State  or  any  parts  thereof. 
A  ••convention"  is  then  defined,  and  it  is  also  de- 
clared in  that  section  that  nominations  may 
then  be  made  by  means  of  primary  elections 
without  ihe  intervention  oi  any  convention. 
A  convention  under  this  section  must  represent 
an  organized  bodv  which  polled  at  the  late  gen- 
eral election  at  least  1  per  cent  of  the  entire 
vote  cast  in  the  State,  county,  ward,  or  other 
division  for  which  the  nomination  is  made. 
12  L.  R.  A, 


Section  180  provides  how  a  nomination  by  a 
convention  or  by  a  primary  election  shall  be 
certified  and  for  the  addition  of  a  party  emblem, 
and  wbat  that  mav  be.  Section  131  says:  •'A 
candidate  for  public  office  may  be  nominated 
otherwise  than  by  a  convention  or  primary  elec- 
tion in  the  manner  following:  A  nomination 
paper  containing  the  name  of  the  candidate 
nominated,  bis  residence,  and  the  office  for 
which  he  is  nominated,  shall  be  signed  by  reg- 
istered voters"  residing  within  the  political  di- 
vision for  whicl^  he  is  nominated;  and,  stating 
the  number  of  signatures  necessary  for  various 
offices,  it  names  not  less  than  200  names  as  nec- 
essarv  where  the  candidate  seeks  the  office 
which  Mr.  Stabler  does.  This  nomination 
paper  must  be  verified  by  affidavit  before  a  jus- 
tice of  the  peace  that  the  signers  are  registered 
voters  of  the  district  or  precinct  in  which  they 
respectively  state  they  reside.  In  this  case  the 
petitioners  paper  nomination  was  so  verified, 
and  was  so  stated  to  be  in  their  petition.  Tbe 
appellees  contend  that  the  application  of  tbe 
appellants  was  unreasonable,  and  asked  that 
which  the  law  did  not  provide  for,  and  which, 
in  their  judgment,  might  lead  to  great  incon- 
ven^nce,  and  result  in  a  candidate's  name  be- 
ing indefinitely  repeated  in  sundry  columns, 
which  they  contend  might  greatly  enlarge  the 
size  of  the  ballots  to  be  used  for  voting.  They 
insist  that  the  law  does  not  in  express  terms  en- 
title a  party  nominated  indepeodently,  who 
may  also  have  been  nominated  by  a  political 
party,  to  appear  but  once  on  the  ballot,  and 
that  place  they  decided  in  this  case  should  be 
under  the  party  nafne  and  emblem.  They  also 
say  that  there  is  no  reasonable  implication  of 
such  right.  A  majority  of  this  court,  however , 
is  of  opinion  that  a  reasonable  construction  of 
the  law  does,  by  implication,  entitle  such  can- 
didate, when  nominated  independently  by  the 
reouisite  number  of  voters,  to  a  place  on  the 
licKet  in  a  place  other  than  in  the  group  of  candi- 
dates of  the  political  partv  which  may  also  have 
nominated  him.  The  law  does  not  design  to 
make  a  party  nomination  and  emblem  superior 
in  weight  or  respectability  to  the  nomination  of 
a  number  of  citizens  who  disregarded  party,  and 
not  desiring  to  be  considered  partisans,  have 
selected  a  man  as  their  candidate  for  office 
wholly  for  his  worth,  and  entirely  irrespective 
of  his  party  affiliation.  Desiring  to  rise  above 
party,  and  to  disown  relation  and  allegiance  to 
it,  they  ought  not  to  be  compelled  to  vote  for 
a  man  as  a  Republican,  Democrat,  or  of  any 
other  party  name,  and  to  use  the  ticket  of  such 
party  and  its  emblem  to  accomplish  their  desire. 
And  a  man  who  has  accepted  the  nomination 
of  a  Republican  party  or  Democratic  party  or 
any  other  party  ought  not  to  be  denied  the 
pnvilege  and  benefit  of  accepting  the  nomina- 
tion of  registered  voters  who  do  not  desire  to 
vote  a  partisan  ticket.  We  think,  therefore, 
that  when  the  Legislature  gave  to  registered 
voters  in  certain  numbers  the  right  to  nominate 
a  candidate  by  paper  signatures  and  affidavit, 
as  hereinbefore  mentioned,  it  was  intended  to 
give  them  the  same  right  to  an  independent 
place,  separate  from  a  party  place,  as  was 
given  to  the  several  political  parties.  If  it 
should  so  happen  that  two  political  parties 
should  nominate  and  indorse  the  same  person 
for  a  particular  place  (which  has  sometiines 
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happened),  can  it  be  doubted  that  each  party 
80  nominating  should  be  and  would  be  entitled 
to  have  such  persons'  names  printed  in  the 
ptlace  assigned  to  each  party?  Can  it  be  pos- 
sible that  the  Le^slature  intended  to  give  the 
supervisors  the  nght  of  restricting  the  appear- 
ance of  such  persons'  names  to  a  place  on  the 
ballot,  and  selecting  under  which  party  name 
it  should  so  appear?  Certainly  not;  and,  if 
not,  surely  there  is  no  greater  reason  for  their 
insisting  that  a  person  nominated  as  Mr.  Stabler 
was  shall  be  voted  for  only  as  a  partiBan,  and 
not  also  as  an  independent  candidate  of  the 
persons  nominating  him  by  paper,  who  are  not 
partisans,  and  not  Republicans  as  they  say  in 
their  petition,  and  do  not  desire  to  vote  as  if 
they  were.  We  do  not  see  that  this  construc- 
tion of  the  law  will  be  likely  to  lead  to  any 
such  inconvenience  as  is  suggested  b^  the  ap- 
pellees; for,  no  matter  by  how  man yandepend- 
ent  papers  of  the  requisite  number  of  reg- 
istered voters  persons  may  be  nominated,  still, 
having  no  party  name  or  emblem,  they  are  all 


to  be  classed'  as  independents,  and  the  inser- 
tion of  the  candidates'  names  in  an  independ- 
ent column  would  seem  to  meet  all  the  require- 
ments of  the  law,  and  all  the  reasonable  de- 
mands of  the  candidates  so  nominated;  and  a 
separate  column  for  each  independent  candidate 
so  nominated  would  not  se^m  to  be  necessaiv. 
The  object  of  the  Legislature  would  seem  to  be 
to  give  any  person  nominated  in  the  way  sug- 
gested, and  as  done  here,  a  place  other  than 
in  a  group  of  party  nominations,  with  which 
the  voters  making  the  nomination  did  not  desire- 
to  co-operate. 

The  election  being  long  passed  before  this> 
appeal  reached  this  court,  a  reversal  of  the  or- 
der and  the  granting  of  mandamus  will  be 
nugatory,  because  the  order  cannot  be  exe- 
cuted; but  as  the  question  is  one  of  public  con- 
cern, and  the  opinion  of  this  court  is  desired 
for  the  future  guidance  of  the  Supervisors,  we 
have  expressed  our  views,  and  in  accordance 
with  them  the  order  must  be  reoened. 


NEW  JERSEY  COURT  OP  ERRORS  AND  APPEALS. 


HOPPER,  Receiverof  Universal  Rubber  Co., 
Appt., 

V. 

Susan  C.  LOVEJOY,  Appt. 


Susan  C.  LOVEJOY,  Appt, 

V. 

HOPPER.  Receiver  of  Universal  Rubber  Co. 


(....N.J.  Bq.. 


*t7nder  our  met  rempecting  eonTeyaaoeo. 

the  deed  of  a  corporation  afirgregate  maybe  law- 
fully  aoknowledged  by  the  representative  of  the 
corporation  having  authority  to  execute  the 
deed  on  its  behalf. 

(February  2, 1891.) 

CROSS-APPEALS  from  n  decree  of  the 
Chaucery  Court  in  a  suit  brought  to  enforce 
certain  mortgages  executed  by  the  Universal 
Rubber  Company  against  its  property  in  the 
hands  of  a  receiver.  Reversed  in  pari.  Af- 
firmed in  part. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  A.  Q.  Oarretson  and  Carlisle 
Norwood,  Jr.,  for  the  receiver. 

Messrs,  Collins  9b  Corbin  and  Estes  for 
Susan  C.  Lovejoy. 

*Head  note  by  Bixon,  J, 

IfOTiL—CotTMration ;  exeevti<m  of  deed  hy. 

The  seal  of  a  corporation  a^irreffate  affixed  to  a 
deed  is  of  Itself  prima  facie  evidence  that  it  was 
affixed  by  the  authority  of  the  corporation,  espec- 
ially if  proved  to  have  been  put  to  the  deed  by  an 
officer  who  was  intrusted  by  the  corporation  with 
the  custody  of  such  seal.  Union  Bridfre  Co.  v.  Troy 
ft  L.  R.  Co.  7  Laos.  U6:  Bowen  v.  Irish  Preeby.  Oonff 
6  Bosw.  288. 

When  the  common  seal  is  affixed,  and  the  slfma- 
tures  of  the  proper  officen  are  proved,  courts  will 
presume  that  the  officers  did  not  exceed  their  au- 
^**  L.  R.  A. 


Dixon*  J.,  delivered   the  opinion    of   th& 
court. 

We  are  satisfied  with  the  decision  of  the 
learned  advisory  master  respecting  all  the  in- 
struments in  dispute,  except  the  chattel  mort- 
gage made  September  15,  1882,  by  the  Uni- 
versal Rubber  Company,  for  $7,000.  This 
he  held  to  be  ino];)eralive  against  the  receiver 
of  the  Company  representing  its  creditors,  be- 
cause it  was  not,  in  his  opinion,  lawfully  re- 
corded. The  supposed  illegality  of  the  rec- 
ord arose  from  the  fact  that  it  bad  not  been 
proved,  but  merely  acknowledged,  the  master 
thinking  that  our  Statutes  require  all  corpor- 
ate deeds  to  be  proved  by  a  subscribing  wit- 
ness in  order  to  be  recorded.  The  pertinent 
statutes  are  a  supplement  to  the  Act  concern- 
ing mortgages  (rub.  Laws  1881,  p.  226), 
which  provides  that  no  chattel  mortgage  shall 
be  recorded,  unless  the  execution  thereof  shall 
be  first  acknowleged  or  proved,  and  such  ac- 
knowledgment or  proof  certified  thereon,  in 
the  manner  prescribed  by  the  Act  respecting 
conveyances  ;  and  the  Act  respecting  convey- 
ances (Rev.  p.  152),  which  provides  that  anv 
deed  may  be  recorded,  if  it  ''shall  be  acknowl- 
edged by  the  party  or  parties  who  shall  have 
executed  it,  the  officer  having  first  made  known 
the  contents  thereof  to  the  person  making  such 
acknowledgment,  and  being  also  satisfied  that 
such  person  is   the  grantor  mentioned  in  said 

thority,  and  the  seal  itself  is  prima  fade  evidence 
that  It  was  affixed  by  proper  authority.  Oanao- 
darffua  Academy  v.  McKechnie«  90  N.  Y.  ttP; 
Hoopes  v.  Auburn  Watch  Works,  87  Hun,  568 ;  Mor- 
ris V.  Keil,  20  Mhin.  684 :  Conine  v.  Junction  A;  B. 
W.  R.  Co.  8  Houst  (Del.)  297;  New  England  Iron  Co. 
V.  Gilbert  Elev.  R.  Co.  91  N.  Y.  164. 

It  lies  with  the  party  objecting  to  the  instrumeat 
so  sealed  to  show  that  the  seal  was  improperiy  af- 
fixed. Whitney  v.  Union  Trust  Co.  66  N.  Y.  R7 
Sheehan  v.  Davis,  17  Ohio  St.  681.  See  Jackson  v. 
Campbell,  6  Wend.  672 ;  Kelly  v.  Calhoun,  96  U.  S. 
714, 24  L.  ed.  546. 
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deed,  .  .  or  if  it  be  proved,  by  one  or  mote  of 
the  sabscribing  witDesses  to  it,  that  such  party 
or  parties  signed,  sealed  and  delivered  the  same 
as  his,  her  or  their  voluntary  act  and  deed." 
We  nave  not,  as  in  some  States,  e.  g.,  Mary- 
land and  Missouri,  a  statute  relating  to  the  ac- 
icnowledgmeat  or  proof  of  corporate  deeds 
particularly  ;  but  no  doubt  exists  that,  under 
the  Act  respecting  conveyances,  the  deeds  of 
<x)rporations  aggregate  can  be  lawfully  record- 
-ed,  and  therefore  can  be  lawfuUjjr  either  ac- 
knowledged or  proved.  The  opinion  adopted 
by  the  master  is  that  they  may  be  proved,  but 
cannot  be  acknowledged.  This  opinion  rests, 
I  suppose,  on  the  notion  that  the  corporation, 
the  party  executing  the  deed,  cannot,  in  pro- 
pria persona,  appear  before  the  officer,  be  in- 
formed by  him  of  its  contents,  and  there- 
upon acknowledge  its  execution.  But  a  sim- 
ilar difficulty  e»sts  with  regard  to  proving 
the  execution.  A  subscribing  witness  can- 
not swear  that  the  party,  the  corporation, 
4n  propria  persona,  signed,  sealed  and  deliv- 
ered the  deed,  for  each  of  these  three  acts  must 
be  done  by  a  representative  of  the  corporate 
,  body.  If,  then,  the  Statute  implies  that  the 
'  representative  of  a  corporation  is  the  party  exe- 
<:utinff  a  corporate  deed  for  the  purpose  of 
proof  by  a  subscribing  witness,  why  may  it 
not  also  imply  that  such  a  representative  is  the 
party  for  the  purpose  of  acknowledgment  ? 
The  Statute  must  receive  such  a  construction 
as  will  attain  its  manifest  object,  which  is  tiiat 
all  conveyances,  whether  by  natural  or  artifi- 
•dal  persons,  may  be  recorded .  Hence  we  find 
that  in  Den  v.  Tunis,  25  N.  J.  L.  688,  this 
«ourt,  speaking  by  Chitf  Justice  Green,  said  : 
**A  corporate  deed  can  be  proved  only  by 
proving  that  the  seal  aflSxed  is  the  seal  of  the 
corporation,  or  that  it  was  affixed  as  the  cor- 
porate seal  by  an  officer  of  the  corporation,  or 
other  person  thereunto  duly  authorized." 
Such  proof  deviates  widely  from  the  language 
of  the  Statute,  which  calls  for  proof  of  acts  that 
arc  visible,  that  are  done  by  the  party  himself, 
and  that  per  se  constitute  the  execution  of  the 


deed ;  while  the  opinion  is  complied  with  by 
proof  of  matters  which  are  largely  the  infer- 
ences of  the  witness,  which  are  the  acts  merely 
of  an  agent  of  the  party,  and  which  constitute 
per  se  only  evidence  of  the  execution  of  the 
deed.  Applying  similar  liberality  of  construc- 
tion to  the  clause  of  the  Statute  authorizing 
acknowledgments,  it  will  embrace  corporate 
deeds.  The  act  says  the  officer  taking  the  ac- 
knowledgment must  be  satisfied  that  the  per- 
son executing  and  aclmowlednng  the  decKi  is 
the  grantor  mentioned  In  it.  With  regard  to 
corporate  deeds,  he  must  therefore  be  satisfied 
that  such  person  is,  in  the  eye  of  the  law,  the 
grantor  mentioned  in  it ;  that  is,  authorized  to 
represent  the  corporation  in  executing  and  ac- 
knowledging the  convevance.  Being  so  satis- 
fled,  he  accepts  the  acknowledgment  of  the 
representative  as  that  of  the  grantor  itself. 
This  accords  with  the  view  expressed  in  other 
States  upon  like  enactments.  Thus  in  Merrill 
V.  Montgomery,  25  Mich.  78,  the  court  said,  as 
to  corporate  deeds  :  *'The  acknowledgment  is 
to  be  made  by  the  person  representing  the  cor- 
poration in  that  act."  And  in  Lovett  v.  Steam 
SatmiU  Asso,,  6  Paige.  54,  8  L.  ed.  896,  Chan- 
eellor  Walworth,  speakinff  of  the  New  York 
Registry  Act,  which  required  deeds  to  be  ac- 
knowledged by  the  party  executing  the  same, 
said  :  '*The  officer  or  agent  of  a  corporation, 
who  executed  a  deed  in  the  name  of  the  cor- 
poration, by  affixing  thereto  the  impression  of 
the  coDomon  or  corporate  seal  intrusted  to  his 
care,  is  the  party  executing  the  deed,  as  it  is 
impossible  that  a  corporation  aggregate  should 
execute  or  acknowledge  a  deed  in  person." 

Our  conclusion  is  that,  on  the  appeal  of  the 
receiver,  those  parts  of  the  decree  of  which 
they  complain  should  be  affirmed,  and  on  the 
appeal  of  Susan  C.  Lovejoy,  that  part  of  the 
decree  which  holds  her  chattel  mortgage  above 
mentioned  invalid  against  the  receiver  should 
be  reversed,  and  that  part  which  relates  to  the 
amount  due  upon  her  mortgages  of  October 
27,  1887,  should  be  ajflrmed. 

Unanimous  on  both  points. 


UNITED  STATES  DISTRICT  COURT,  WESTERN  DISTRICT  OF  TEXAS. 


Ex  ParU  Mary  Inez  McCABE. 


(46  Fed.  Rep.  888.) 

1.  A  warrant  to  compel  a  person  de- 
manded as  a  criminal  by  a  foreign 
ffovemment  to  appear  and  submit  to  a  pre- 
uminary  examination  when  Issued  by  a  county 
JudfiTB  under  Rev.  Stat..  §  8270,  although  he  styles 
himself  also  an  extradition  agent.  Is  not  invalid 
because  it  does  not  recite  the  source  of  his  author- 
ity to  issue  it. 

2«  A  complaint  made  nnder  oath  is  neces- 
sary to  authorise  a  warrant  to  compel  a  prallm- 
Inary  examination  of  a  person  demanded  by  a 
foreign  government  as  a  criminal. 

S.  Courts  must  take  Judicial  notice  of  a 
treaty  with  a  foreign  government. 

4*  The  law  of  nations  does  not  require 
the  surrender  of  a  furtive,  whether  citi- 
zen or  alien,  to  a  foreign  government  in  the  ab- 
sence of  a  treaty  stipulation  requiring  it. 
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6.  ActtisenoftheUnited  States  cannot 
be  surrendered  to  Mexico  as  a  fugitive 
under  the  Treaty  with  that  country  which  pro- 
vides that  *^either  of  the  contracting  parties 
shall  be  bound  to  deliver  up  its  own  citizens;"  the 
surrender  is  not  to  be  made  according  to  the  will 
or  discretion  of  the  executive,  but  only  when  re- 
quired by  the  Treaty. 

(April  2, 1891.) 

PETITION  for  a  writ  of  habeas  corpus  to 
discharge  petitioner  from  the  custody  of 
the  sheriff  of  Nueces  County,  Texas,  by 
whom  she  was  detained  in  accordance  with 
certain  proceedings  instituted  for  the  purpose 
of  having  her  returned  to  Mexico  as  an  al- 
leged fugitive  from  justice.  Petitioner  dis- 
charged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oeorse  R.  Scott  and  F.  R, 
Orawes  for  petitioner. 
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Mazeyt  /.,  delivered  the  following  opin- 
ion : 

On  the  26th  of  February,  1891,  a  petition, 
duly  verified  by  affidavit,  was  presented  to 
the  court  on  behalf  of  Mrs.  Mary  Inez  Mc- 
Cabe,  stating  that  she  had  been  arrested  by 
the  sheriff  of  Nueces  County,  Tex. ,  and  was 
now  illegally  detained  and  restrained  of  her 
liberty.  It  is  alleged  in  the  petition  that 
the  petitioner  was  bom  in  Bandera  County, 
Tex.,  of  parents  of  American  birth ;  that  her 
husband,  H.  T.  McCabe,  was  bom  in  the 
State  of  Illinois,  of  parents  of  American 
birth,  and  that  both  she  and  her  husband 
have  continued  to  be  and  are  now  citizens  of 
the  United  States.  The  further  allegations 
are  made( : 

"That  since  the  18th  day  of  February,  A. 
D.  1891,  she  has  been  unlawfully  and  ille- 
gally restrained  of  her  liberty  by  one  Patrick 
Whelan,  sheriff  of  Nueces  County,  and  who 
pretends  to  be  acting  under  and  by  the  au- 
thority of  a  certain  Treaty  and  convention 
between  the  United  States  of  America  and 
the  republic  of  Mexico,  of  date  the  11th  of 
December,  1861,  and  by  virtue  of  certain 
telegraphic  and  other  pretended  writs  and 
papers  from  a  pretended  officer,  who  styles 
himself  the  county  judge  of  Cameron  County, 
and  extradition  agent.  County  of  Cameron, 
and  the  copies  of  the  which  said  papers  and 
process  are  hereto  attached." 

After  reciting  other  facts,  not  necessary  to 
consider,  the  petition  prays  for  the  issuance 
of  a  writ  of  habeas  corpus.  Amon^  the 
papers  attached  as  exhibits  to  the  petition, 
the  only  one  deserving  of  notice  is  the  writ 
issued  by  Judge  Forto  in  the  following  form : 

"The  United  States  of  America. 

"The  State  of  Texas  to  the  Sheriff  or  any 
Constable  of  Nueces  County,  Texas,  greeting  : 
Whereas,  pursuant  to  the  exising  treaty  be- 
tween the  United  States  of  America  and  the 
republic  of  Mexico  for  the  extradition  of 
criminal  fugitives  from  justice  under  cer- 
tain circumstances,  the  Hon.  Lamon  F. 
Flores,  judge  in  and  for  the  Third  Judicial 
District  of  the  state  of  Tamaulipas,  and 
extradition  agent  in  and  for  said  district  in 
said  state  of  Tamaulipas,  republic  of  Mexico, 
has  made  requisition  and  application  rn  due 
form  to  me,  E.  C.  Forto,  county  judffe  of  Cam- 
eron County,  Texas,  and  extradition  agent, 
for  the  arrest  of  Maria  Inez  McCabe,  who 
stands  charged  with  the  crime  of  murder,  al- 
leged to  have  been  committed  in  the  Town  of 
ReynoEa,  within  the  Third  Judicial  District, 
as  aforesaid,  on  the  18th  day  of  Au^st,  1890, 
by  feloniously  killing  one  Max  Stein,  at  such 
time  and  place,  and  that  the  said  Maria  Inez 
McCabe  has  fled  from  the  custody  of  the 
proper  officers  in  the  City  of  Matamoras,  in 
saia  state  of  Tamaulipas,  and  has  taken  ref- 
uge in  this  Stat«  of  Texas,  from  the  laws 
and  justice  of  the  state  of  Tamaulipas  as 
aforesaid.  And  whereas,  it  appears  proper 
that  the  said  Maria  Inez  McCabe  should  be 
apprehended,  as  requested  in  said  requisition 
and  application  made  by  the  said  judge  of 
the  Third  Judicial  District  of  the  said  state 
of  Tamaulipas,  and  extradition  agent  as 
aforesaid,  on  the  14th  day  of  February, 
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1891,  and  that  the  said  charge  preferred 
against  her,  the  said  Maria  Inez  McCabe,  be 
examined  in  the  manner  provided  for  by  law : 
Now,  I,  E.  C.  Forto,  county  judge  of"  Cam- 
eron County,  Texas,  and  extradition  agent, 
do  hereby  command  you  to  arrest  the  said 
Maria  Inez  McCabe,  if  to  be  found  in  your 
county,  and  bring  her  before  me  as  such 
county  jud^e  of  said  Cameron  County,  Texas, 
and  extradition  agent,  at  my  office  in  the 
City  of  Brownsville,  in  the  said  County  of 
Cameron,  and  State  of  Texas,  forthwith,  then 
and  there  to  answer  the  said  requisition  and 
application  for  arrest  and  extradition,  as 
aforesaid,  and  that  the  necessary  proceedings 
may  be  had  in  pursuance  to  law,  in  order 
that  the  criminality  of  the  said  Maria  Inez. 
McCabe  may  be  heard  and  considered,  and, 
if  deemed  sufficient  to  sustain  the  charge, 
that  she  may  be  surrendered  under  the  law. 
Herein  fail  not,  but  of  this  writ  make  due- 
retum,  showing  how  you  have  executed  the 
saftie. 

"Witness  my  official  signature,  and  the 
seal  of  the  County  Court  of  the  County  of 
Cameron,  at  my  office  in  the  City  of  Browns- 
ville, Texas,  on  this  16th  day  of  Febniaiy,, 
A.  D.  1891. 

(Signed)  "E.  C.  Forto. 

"County  Judge  and  Extradition  Agent, 
Cameron  County,  Texas." 

On  the  day  the  petition  was  presented,  a. 
writ  of  habeas  corpus  was  directed  to  be 
issued  to  Sheriff  whelan,  and  a  certiorari 
to  Judge  Forto,  and  the  order  of  court  further 
directed  the  clerk  to  transmit  a  copy  of  the 
order,  by  registered  mail,  to  the  consul  of  the 
republic  of  Mexico,  resident  at  Brownsville. 
The  'writs  to  the  county  judge  and  sheriff, 
respectively,  were  made  returnable  the  17th 
of  March,  1891,  on  which  day  the  sheriff 
produced  the  prisoner  before  the  court,  and 
made  retum  to  the  habeas  corpus,  the 
material  portion  of  which  is  in  the  follow- 
ing words: 

"In  obedience  to  the  within  writ,  I  hereby 
produce  before  the  Hon.  District  Court  of 
the  United  States  for  the  Western  District 
of  Texas  Mary  Inez  McCabe,  and  attach 
hereto  the  writ  of  E.  C.  Forto,  county  judge 
of  Cameron  and  extradition  agent,  upon 
which  authority  I  had  and  held  the  said  Mary 
Inez  McCabe  at  the  time  of  service  upon  me 
of  the  within  writ  of  habeas  corpus. 

TJie  writ  of  certiorari  was  not  served  upott 
the  county  judge  in  Cameron  County,  but  in 
Austin,  ana  only  a  few  days  before  the  day 
set  for  the  hearing.  His  sworn  answer  shows 
that  it  was  impracticable  for  him  to  procure 
copies  of  the  proceedings  had  before  him  in 
time  for  the  17th ;  and,  to  avoid  further  de- 
lay, the  following  statement  made  by  Judge 
Fortx),  and  on  file  among  the  papers  of  the 
cause,  was  accepted  as  a  sufficient  retum  to 
the  writ: 

"That  the  warrant  for  the  arrest  of  Mtr. 
M.  I.  McCabe  was  based  on  a  requisition 
made  by  the  district  judge  and  extradition 
agent  at  Matamoras,  Mexico.  That  said  re- 
quisition charges  the  said  M.  I.  McCabe  with 
bavins  committed  the  crime  of  murder,  as 
recited  in  said  warrant.  That  said  requisi- 
tion is  not  certified  to  by  the  American  con- 
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sul  residing  at  Matamoras,  Mexico,  and  that 
it  came  to  me  through  the  Mexican  consul  at 
Brownsville. 

**  As  directed  by  the  order  of  court,  the  clerk 
transmitted  by  registered  mail  a  copy  of  the 
order  before  mentioned  to  the  Mexican  con- 
sul at  Brownsville,  and  his  reply,  acknowl- 
edging receipt,  is  now  on   file." 

It  will  thus  be  seen  that  the  warrant  for 
the  arrest  of  the  prisoner  was  predicated  upon 
the  requisition  made  by  Hon,  Lamon  F. 
Flores,  federal  judge  of  the  Third  District 
of  the  state  of  Tamaulipas  and  acting  as  ex- 
tradition agent  for  said  district.  And  the 
sheriff  of  Nueces  County  was  commanded  by 
the  warrant  to  arrest  Mi's.  McCabe,  and  take 
her  before  the  county  judge  of  Cameron 
County,  "then  and  there  to  answ^er  the  said 
requisition  and  application  for  arrest  and  ex- 
tradition.'' Judge  Forto  had  before  him  no 
"complaint  made  under  oath"  charging  the 
prisoner  with  crime,  nor  was  there  in  fact 
presented  to  him  any  complaint,  document 
or  other  paper  as  a  predicate  for  the  warrant, 
except  the  requisition  of  Judge  Flores.  The 
only  step  taken  by  the  county  judge  was  the 
issuance  of  the  warrant  of  arrest.  Thence- 
forth he  performed  no  official  act  in  relation 
to  the  proceeding.  At  the  hearing  on  the  17th 
inst. ,  which  was  ex  parte,  no  one  appearing 
for  the  Mexican  government,  the  only  evi- 
dence introduced  by  the  prisoner  was  on  the 
question  of  citizenship,  and  from  the  proof 
it  clearly  appears  that  both  she  and  her  hus- 
band are  now,  and  have  been  continuously 
since  their  births,  citizens  of  the  United 
States.  The  court  desires  here  to  state  that  the 
expression  of  its  views  will  be  limited  solely 
to  the  objections  urged  by  counsel  for  peti- 
tioner. Other  questions,  as  those  affecting 
the  regularity  and  validity  of  the  requisition 
emanating  from  Judge  Flores,  and  the  com- 
petency of  the  sheriff  of  a  county  to  execute 
a  warrant  of  arrest  issued  pursuant  to  the  ex- 
tradition statutes,  and  perhaps  some  others, 
which  are  suggested  by  the  proceedings  in 
this  case,  will  be  passed  over,  and  their  con- 
sideration reserved.  Upon  the  foregoing  rec- 
ord the  question  arises.  Shall  the  prisoner 
be  discharged,  or  remanded  to  custody  to  be 
dealt  with  by  the  proper  authorities,  as  the 
laws  of  extradition  and  the  Treaty  between 
the  United  States  and  the  republic  of  Mexico 
direct?  Her  counsel  insist  upon  an  imme- 
diate discharge,  and  assign  m  support  of 
their  contention  three  specified  grounds :  (1) 
the  warrant  which  issued  for  the  arrest  of 
the  petitioner  is  void,  because  it  fails  to  dis- 
close upon  its  face  that  the  officer  issuing  it 
was  duly  authorized  for  that  purpose  by  the 
chief  executive  of  Texas ;  (2)  the  warrant  is 
without  validity  for  the  further  reason  that 
it  was  not  based  upon  a  complaint  made 
under  oath ;  (3)  the  petitioner,  being  a  citi- 
zen of  the  United  States,  cannot  lawfully  be 
surrendered  to  the  authorities  of  Mexico  for 
punishment  for  crime  committed  within  the 
jurisdiction  of  the  latter  republic. 

The  first  point  requiring  the  consideration 
of  the  court  is  whether  the  questions  sug- 
gested by  the  objections  of  counsel  are  raised 
in  such  manner  as  to  be  reviewable  on  a  writ 
of  habeas  corpus.     It  is  settled  law  that  a 
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writ  of  habeas  corpus  in  a  case  of  extradition 
cannot  perform  the  office  of  a  writ  of  error. 
Employing  the  language  of  the  supreniQ: 
court :  "  The  main  question  to  be  considered 
upon  such  a  writ  of  habeas  corpus  must  be, 
'Had  the  commissioner  jurisdiction  to  hear 
and  decide  upon  the  complaint  made  by  the 
Mexican  consul?' — and,  also.  Was  there 
sufficient  legal  ground  for  his  action  in  com- 
mitting the  prisoner  to  await  the  requisition 
of  the  Mexican  authorities?"  Benson  v.  Me- 
Mahon,  127  U.  S.  462,  32  L.  ed.  236. 

It  is  not  deemed  necessary  to  enter  upon  a 
discussion  of  the  proposition,  and  the  court 
will  content  itself,  after  a  careful  examina- 
tion of  the  authorities,  with  the  statement 
of  the  conclusion  that  the  questions  in  this 
case  are  properly  presentca,  and  require  a 
distinct  ruling.  Be  Luis  Oteizay  v.  Gart^, 
136  U.  S.  330,  34  L.  ed.  464 ;  Benson  v.  Mc- 
Mahon,  supra;  Be  Macdonnell,  11  Blatchf. 
170 ;  U.  S.  Rev.  Stat.  §  761. 

The  objections  of  counsel  will  be  treated 
in  the  order  of  their  presentation. 

1.  Should  it  appear  upon  the  face  of  the 
warrant  for  the  apprehension  of  the  petitioner 
that  the  county  judge  was  duly  authorized 
by  the  chief  executive  of  Texas  to  act  as  a 
committing  magistrate?  This  contention  of 
counsel  originates  in  a  misconception  of  the 
respective  duties  of  a  judicial  officer,  pre- 
scribed by  the  Statute,  and  those  of  a  purely 
executive  or  administrative  officer,  as  con- 
templated by  the  Treaty  between  the  United. 
States  and  republic  of  Mexico,  concluded  at 
Mexico  December  11,  1861,  and  proclaimed 
by  the  President  of  the  United  States  June 
20,  1862.  12  Stat,  at  Large,  1199. .  The 
functions  of  the  two  officials  are  altogether 
distinct  and  different  in  their  character.  The 
judicial  officer  acts  in  obedience  to  the  general 
laws  regulating  the  international  extradition 
of  fugitives  from  justice,  which  supply  the 
requisite  judicial  machinery  to  enable  the 
national  chief  executive  to  discharge  the  ob- 
ligations resting  upon  our  government  pur- 
suant to  treaty  stipulations,  thus  investing 
him  with  the  necessary  power  to  preserve 
the  national  faith  and  protect  the  honor  and 
dignity  of  the  government.  On  the  other 
hand,  that  state  executive  officer,  under  the 
Treaty  with  Mexico,  is  indebted  solely  to  the 
Treaty  for  whatever  power  or  authority  he 
may  possess,  and  his  rights  and  correspond- 
ing duties  are  plainly  limited  and  prescribed 
by  its  stipulations.  While  by  force  of  the 
Statute  and  Treaty  combined  the  functions 
of  both  officers  may  devolve  upon,  and  be 
exercised  by,  one  and  the  same  individual, 
as  appears  to  be  the  case  here,  there  is  no 
necessary  relation  between  them.  The  indi- 
vidual may  act  in  a  dual  capacity,  but  not 
necessarily.  The  two  high  contracting  par- 
ties deemed  it  wise,  in  stipulatinjtc  tor  the 
requisition  and  surrender  of  fugitives  who 
had  committed  crimes  in  the  frontier  States, 
to  clothe,  in  addition  to  the  president,  certain 
state  officers  with  authority  to  act  in  that 
behalf.  While  thus  acting,  they  are  in  no 
proper  sense  judicial  officers,  nor  performing 
a  judicial  duty.  In  making  the  requisition 
they  simply  demand  the  surrender  of  a  fugi- 
tive, and  in  effecting  the  surrender  they  de- 
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liver  him  up  to  the  proper  authorities  after 
a  prior  judicial  preliminary  examination. 
It  may  be  said— and  at  this  day  the  soundness 
of  the  assertion  will  scarcely  be  doubted — ^that 
neither  national  nor  state  executive  possesses 
the  power,  under  the  Treaty  with  Mexico, 
to  surrender  a  fugitive  to  the  Mexican  au- 
thorities until  a  warrant  has  been  judicially 
issued  for  his  arrest,  and  an  examination  had, 
to  the  end  that  evidence  of  criminality  may 
be  heard  and  considered.  No  such  extraordi- 
nary power  will  be  found  in  the  Treaty,  and 
none  such  has  place  in  the  Statutes  passed  in< 
aid  of  and  to  enforce  our  treaty  obligations 
with  forei^  powers  for  the  extradition  of 
fugitive  criminals.  Reference  to  the  Statutes 
ana  Treaty  will  verify  the  correctness  of  the 
foregoing  views,  and  demonstrate  the  fallacy 
of  the  posi  ti  on  assumed  by  counsel .  ^  Yf  hen  - 
ever, "  the  Statute  provides,  **  there  is  a  treaty 
or  convention  for  extradition  between  the 
government  of  the  United  States  and  any 
foreign  government,  any  justice  of  the  su- 
preme court,  circuit  judge,  district  judge, 
commissioner  authorized  so  to  do  by  any  of 
the  courts  of  the  United  States,  or  Judge  of 
a  court  of  record  of  general  jurisdiction  of 
any  State,  may,  upon  complaint  made  under 
oath,  charging  any  person  found  within  the 
limits  of  any  State,  district,  or  Territory, 
with  having  committed  within  the  jurisdic- 
tion of  any  such  foreiim  government  any  of 
the  crimes  provided  for  by  such  treaty  or  con- 
vention, issue  his  warrant  for  the  apprehen- 
sion of  the  person  so  charged,  that  he  may 
be  brought  before  such  justice,  judge  or 
commissioner,  to  the  end  that  the  evidence 
of  criminality  may  be  heard  and  considered. 
If.  on  such  hearing,  he  deems  the  evidence 
sufficient  to  sustain  the  charge  under  the 
provisions  of  the  proper  treaty  or  convention, 
he  shall  certify  the  same,  together  with  a 
copy  of  all  the  testimony  taken  before  him, 
to  the  secretary  of  state,  that  a  warrant  may 
issue  upon  the  requisition  of  the  proper  au- 
thorities of  such  foreign  government,  for  the 
surrender  of  such  person,  according  to  the 
stipulations  of  the  treaty  or  convention  ;  and 
he  shall  issue  his  warrant  for  the  commit- 
ment of  the  person  so  charged  to  the  proper 
jail,  there  to  remain  until  such  surrender 
shall  be  made."    Rev.  Stat.  §  5270. 

As  provided  by  the  Statute,  three  classes 
of  judicial  officers  may  issue  warrants  for 
the  apprehension  of  fugitives  in  proper  cases 
arising  under  treaties, — federal  judges,  judges 
of  state  courts  of  record  of  general  jurisdic- 
tion, and  commissioners  authorized  so  to  do 
by  any  of  the  courts  of  the  United  States. 
In  the  absence  of  treaty  provisions  upon  the 
subject,  the  warrant  of  arrest  must  be  issued 
by  the  official  designated  in  the  Statute.  The 
Treaty  with  Mexico  is  silent  upon  the  point. 
But  counsel  invoke  article  4  in  support  of 
their  contention.     It  is  there  provided: 

"  On  the  part  of  each  country,  the  surren- 
der of  fugitives  from  justice  shall  be  made 
only  by  the  authority  of  the  executive  there- 
of, except  in  the  case  of  crimes  committed 
within  the  limits  of  the  frontier  States  or  Ter- 
ritories, in  which  latter  case  the  surrender 
may  be  made  by  the  chief  civil  authority 
thereof,  or  such  chief  civil  or  judicial  author- 
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ity  of  the  districts  or  counties  bordering  on 
the  frontier  as  may  for  this  purpose  be  auly 
authorized  by  the  said  chief  civil  authority 
of  the  said  frontier  States  or  Territories ;  or 
if,  from  any  cause,  the  civil  authority  of  such 
State  or  Territory  shall  be  suspended,  then 
such  surrender  may  be  made  by  the  chief 
military  officer  in  command  of  such  State  or 
Territory." 

As  before  explained,  the  authority  con- 
ferred by  article  4  upon  state  officers  is  of  an 
executive  character;  and  it  may  be  that, 
when  the  final  act  of  surrender  is  made, 
which  is  the  only  duty  contemplated  by  the 
article,  the  order  issued  for  the  purpose  by 
the  "chief  civil  or  judicial  authority  of  tlie 
districts  or  counties  bordering  on  the  fron-' 
tier,  '*  should  affirmatively  show  that  the  offi- 
cer effecting  the  surrender  was  duly  author- 
ized by  the  chief  executive  of  the  State. 
But  in  this  case  no  order  for  the  surrender 
of  the  petitioner  has  been  issued,  nor  was 
one  necessary  or  appropriate.  The  exigency 
had  not  arisen  which  demanded  it.  The 
warrant  which  was  issued  by  the  county 
judge  was  for  the  purpose  of  compelling  the 
petitioner  to  appear  and  submit  to  a  prelim- 
inary examination ;  and  the  fact  that  it  was 
issued  by  an  officer  who  styles  himself 
**  county  judge  and  extradition  agent,  Cam- 
eron County,  Texas,"  is  of  no  consequence. 
In  performing  the  act  the  function  was  judi- 
cial, not  executive.  No  extradition  agent, 
as  such,  could  issue  a  warrant  of  that  nature ; 
and,  when  the  duty  is  performed  by  a  proper 
state  judge,  the  Statute  makes  it  no  more 
incumbent  upon  him  to  recite  in  the  warrant 
the  source  of  his  authority  than  it  does  in 
those  cases  where  the  warrant  issues  by  an 
associate  justice,  circuit  or  district  jud^  of 
the  United  States.  To  sustain  their  views 
counsel  refer  to  the  case  of  Be  KeUey^  25  Fed. 
Rep.  268.  In  that  case  it  is  held  that  the 
proceeding  instituted  under  the  Statute  and 
Treaty  with  Great  Britain  is  special,  "and 
the  fact  that  the  commissioner  (meaning 
United  States  commissioner)  who  issued  the 
warrant  is  authorized  so  to  do  is  jurisdic- 
tional, and  must  appear  upon  the  face  of  the 
warrant."  See  also  Re  Fares,  7  Blatchf.  81; 
Ex  parte  Lane,  6  Fed,  Rep.  84 ;  Spear,  Extra- 
dition, 252,  258. 

The  correctness  of  the  doctrine  announced 
in  the  cases  cited  is  not  challenged.  It  ap- 
plies strictly  to  commissioners,  who  have 
statutory  power  to  act  only  when  "  authorised 
so  to  do  by  any  of  the  courts  of  the  United 
States."  It  has  already  been  shown  tliat  no 
limitation  of  that  kind  applies  to  state  judges 
of  the  class  designated  in  the  Statute.  The 
authorities  invoked  by  counsel  are  alto- 
gether inapplicable,  having  no  reference  to 
the  precise  point  here  involved.  Upon  Uie 
first  question  submitted,  the  court  Is  of  opin- 
ion that  the  position  taken  by  counsel  for  the 
petitioner  is  manifestly  untenable. 

2.  The  second  ground  of  objection  assumes 
that  the  warrant  cannot  legally  issue  by  the 
committing  magistrate  in  the  absence  of  a 
complaint  made  under  oath.  The  Statute. 
which  names  the  state  judge  as  a  proper  offl* 
cer  to  issue  the  warrant,  also,  in  the  same 
section,  makes  the  sworn  complaint  a  prere- 
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quisite  to  its  issuance.  It  is  provided  by 
the  Statute  that  the  officer  designated  "  may, 
upon  complaint  made  under  oath,  charging 
any  person,  .  .  .  issue  his  warrant  for 
the  apprehension  of  the  person  so  charged*" 
"This  shows,"  says  Judge  Mitchell,  *'that 
without  a  sufficient  complaint  on  oath  there 
is  no  jurisdiction  to  issue  the  warrant." 
Further,  he  says:  "It  was  argued  that  on 
habeas  corpus  the  judge  should  not  go  beyond 
the  warrant,  and  if  that  were  regular  he  should 
not  remand  the  prisoner.  The  answer  to  this 
is  that  the  commissioner  has  no  power  to  issue 
the  warrant,  and  no  jurisdiction  under  the  Act 
of  Congress,  until  a  complaint  on  oath  be  made 
before  him.  Those,  therefore,  who  oppose 
the  discharge  of  the  prisoner  in  order  to  show 
that  there  is  a  valid  warrant  are  bound  to 
show  that  it  was  issued  on  such  complaint 
on  oath,  and  to  show  this,  they  must  produce 
the  complaint.  If  when  produced  it  shows 
its  original  invalidity,  it  must  fall  to  the 
CTound  and  the  warrant  with  it."  He  HeU- 
boun,  1  Park.  Crim.  Rep.  486.  See  also  Be 
Farez,  supra;  Re  Benrich,  5  Blatchf.  414; 
JEjt  parte  Lane,  supra;  Be  Both,  15  Fed.  Rep. 
507:  Whart.  Confl.  Law,  §  848;  Spear,  Ex- 
tradition, p.  250 :  7  Am.  &  Eng.  Encyclop. 
Law,  623,  and  not^. 

Authorities  to  show  that  the  warrant  should 
be  supported  by  affidavit  would  seem  to  be 
superfluous.  Tne  lan^age  of  the  Statute  is 
susceptible  of  but  a  single  construction,  and 
that,  by  its  terms,  a  sworn  complaint  is  in- 
dispensable as  a  basis  for  the  warrant,  ad- 
mits of  no  question.  In  this  respect  the 
warrant  cannot  be  aided  by  the  Treaty,  for 
the  sufficient  reason  thai  the  latter  does  not 
supply  or  provide  for  the  machinery  neces- 
sary to  carry  into  effect  the  obligations  of 
the  respective  governments.  It  is  immaterial 
to  the  present  inquiry  thatan  extraditionagent 
may  have  authority,  under  articles  2  and  4 
of  the  Treaty,  to  make  a  requisition  and 
effect  a  surrender.  Neither  these  articles  nor 
others  of  the  Treaty  give  him,  as  such,  or 
otherwise,  power  to  issue  warrants  for  the 
apprehension  of  a  fugitive,  the  authority  in 
that  behalf  being  derived  from  the  Statute. 
No  complaint  having  been  made  under  oath 
charging  the  petitioner  with  crime,  the  war- 
rant issued  by  the  county  judge  must  be  held 
invalid. 

3.  Does  the  Treaty  with  Mexico  authorize 
the  surrender  of  an  American  citizen  to  the 
Mexican  government  for  punishment  for 
crime  committed  within  the  jurisdiction  of 
that  republic?  The  judiciary  is  rarely  called 
upon  to  decide  questions  of  more  magnitude 
and  importance  than  those  arising  under 
treaty  engagements  Involving  the  reciprocal 
rights  and  duties  of  independent  govern- 
ments. The  court  therefore  approaches  with 
diffidence  the  performance  of  so  delicate  a 
duty,  and  has  exercised  in  this  case  unusual 
care  and  diligence  in  the  endeavor  to  reach 
a  just  conclusion, — just  to  the  two  high  con- 
tracting parties,  and  just  to  the  petitioner, 
whose  liberty  is  imperiled.  It  is  believed 
that  this  precise  Question  has  not  been  de- 
termined bv  any  of  the  courts,  state  or  fed- 
eral. In  the  case  of  Benson  v.  McMdhon, 
supra,  the  supreme  court  had  under  con- 
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sideration  certain  clauses  of  the  Treaty  with 
Mexico,  but  this  point  was  not  involved. 
The  report  of  that  case  fails  to  disclose  the 
citizenship  of  Benson,  who  was  committed 
for  extradition,  and,  presumably,  he  was  not 
a  citizen  of  the  United  States.  The  subject 
of  the  extradition  of  criminals  has  been  a 
prolific  source  of  discussion  by  jurists,  pub- 
licists, writers  upon  international  law  and 
the  executive  departments  of  independent 
states ;  and,  while  the  discussions  disclose  a 
conflict  of  opinion  as  to  the  duty  imposed 
by  the  laws  of  nations  touching  the  surrender 
by  one  nation  to  another  of  fugitives  from 
the  justice  of  the  latter,  the  almost  unbroken 
current  of  American  authority  and  the  prac- 
tice of  our  own  government  go  to  show  that 
the  obligation  to  surrender  does  not  exist  in 
the  absence  of  treaty  engagements  to  that 
effect.  In  1835  Judge  Barlx)ur,  afterwards 
associate  justice  of  the  supreme  court,  had 
occasion  to  consider  the  question  in  the  case 
of  Jose  Ferreira  dos  Santos,  2  Brock.  493. 
Referring  to  the  opinions  of  Grotius,  Burla- 
maqui,  Heineccius,  Vattel,  Puffendorf  and 
other  writers  and  publicists,  the  learned 
judge  adopts  the  view  of  Puffendorf,  which 
he  declares  to  be,  "that  the  obligation  to 
deliver  up  a  criminal  is  rather  in  virtue  of 
some  treaty  than  in  conseauence  of  a  common 
and  indispensable  obligation. "  On  page  509, 
after  a  reference  to  certain  treaties  between 
France  and  other  foreign  powers,  he  proceeds : 
"  Why,  let  me  ask,  were  all  these  treaties  in 
ancient  and  modern  times?  I  answer,  either 
because  the  opinion  of  Puffendorf  was  con- 
sidered right,  that  without  a  treaty  stipula- 
tion there  was  no  obligation  to  surrender,  or, 
at  least,  the  question  was  so  unsettled,  the 
respective  rights  and  obligations  of  nations 
so  indeterminate,  and  the  refusal  on  the  part 
of  nations  to  surrender  so  frequent,  that  with- 
out a  treaty  there  was  no  obligation  at  all, 
or  none  of  any^sort  of  practical  value ;  for 
what  is  this  imperfect  obligation  of  which 
the  writers  speak?  It  is  the  right  of  one  to 
ask,  which  involves  the  right  of  the  other  to 
refuse,  and,  as  applied  to  this  particular  sub- 
ject, the  refusal  had  become  so  common  as 
to  be  almost  the  habitual  practice,  until 
treaties  were  formed  concerning  it. " 

He  then  examines  the  practice  of  bur  own 
and  foreign  governments,  in  reference  to  the 
subiect  of  extradition  of  fugitives,  and  con- 
cludes, on  page  513,  with  the  expression  of 
opinion  "that  the  government  of  the  United 
States  are  not  under  any  obligation  to  deliver 
the  prisoner,  in  the  absence  of  any  treaty 
stipulation. " 

Holmes  V.  Jennison  came  before  the  Supreme 
Court  in  1840,  two  years  before  the  Extradi- 
tion Treaty  with  Great  Britain  in  1842. 
Discussing  that  case,  Mr,  Chief  Justice 
Taney  says:  "Since  the  expiration  of  the 
Treaty  with  Great  Britain,  negotiated  in 
1793,  the  general  government  appears  to 
have  adopted  the  policy  of  refusing  to  sur- 
render persons  who,  having  committed  offenses 
in  a  foreign  nation,  have  taken  shelter  in  this. 
It  is  believed  that  the  general  government 
has  entered  into  no  treaty  stipulations  upon 
this  subject  since  the  one  above  mentioned, 
and  in  every  instance  where  there  was  no  en- 
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gagement  by  treaty  to  deliver,  and  a  demand 
has  been  made,  they  have  unifonnly  refused, 
and  have  denied  the  right  of  the  executive  to 
surrender,  because  there  was  no  treaty,  and 
no  law  of  Congress  to  authorize  it.  And, 
acting  upon  this  principle  throughout,  they 
have  never  demanded  from  a  foreign  govern- 
ment anyone  who  tied  from  this  country  in 
order  to  escape  from  the  punishment  due  his 
crimes."  89  U.  8.  14  Pet.  574,  10  L.  ed. 
596. 

In  1845  J^idge  Woodbury,  in  the  Case  of  the 
British  Pn«mers,  holds  a  similar  view: 
"But  without  such  a  stipulation,  however 
fit  it  mi^ht  seem  in  point  of  morals  to  sur- 
render citizens  of  other  countries  to  answer 
for  offenses  committed  at  home  against  their 
own  laws,  it  is  usual Ij^  considered  that  there 
is  no  political  obligation  under  the  laws  of 
nations  to  do  it.  "*  Be  SheazU,  1  Woodb.  &  M. 
68. 

In  the  same  year  (1845)  the  question  was 
considered  by  Mr.  Buchanan,  secretary  of 
state,  in  a  communication  to  Mr.  Wise,  in 
which  the  following  language  is  employed : 
"But  the  practice  of  nations  tolerates  no 
right  of  extradition.  Whatever  elementary 
authors  may  say  to  the  contrary,  one  nation 
is  not  bound  to  deliver  up  persons  accused 
of  crimes  who  have  escaped  into  its  territories 
on  the  demand  of  another  nation  against 
whose  laws  the  allefed  crime  was  committed. 
The  government  of  the  United  States  has 
from  the  verv  beginning  acted  upon  this 
principle.  Mr.  Jefferson,  when  secretary 
of  state  under  the  administration  of  Gen- 
eral Washington,  declared  that  'the  laws  of 
this  country  take  no  notice  of  crimes  com- 
mitted out  of  their  jurisdiction.  The  most 
atrocious  offender,  coming  within  their  pale, 
is  received  by  them  as  an  innocent  man,  and 
thev  have  authorized  no  one  else  to  seize 
ana  deliver  him  up.'  .  .  .  The  truth  is 
that  it  has  been  for  a  long  time  well  settled, 
both  by  the  law  and  practice  of  nations,  that 
without  a  treaty  stipulation  one  ffovernment 
is  not  under  any  obligation  to  surrender  a 
fugitive  from  iustice  to  another  government 
for  trial.**  2  Wharton,  Int.  Law  Die:,  pp. 
745,    746. 

In  the  year  1847,  in  He  Meizger,  Mr.  Jvstice 
McLean,  as  the  organ  of  the  Supreme  Court, 
says:  **The  surrender  of  fugitives  from 
Justice  is  a  matter  of  conventional  arrange- 
ment between  States,  as  no  such  obligation 
is  imposed  by  the  laws  of  nations.  46  U.  S. 
6  How.  188,  12  L.  ed.  109. 

In  a  communication  of  Mr.  Cushing,  at- 
torney-general, to  the  President,  in  1853,  he 
thus  states  the  principle :  "It  is  the  settled 
politic  doctrine  of  the  United  States  that,  in- 
dependently of  special  compact,  no  State  is 
bound  to  deliver  up  fugitives  from  the  jus- 
tice of  another  State.  .  .  .  It  is  true  any 
State  may,  in  its  discretion,  do  this  as  a  mat- 
ter of  international  comity  towards  the 
foreign  State,  but  all  such  discretion  is  of 
inconvenient  exercise  in  a  constitutional  re- 
public organized  as  is  the  Federal  Union ; 
and  accordingly  it  is  the  received  policy  of 
this  government  to  refuse  to  grant  extradi- 
tion except  in  virtue  of  express  stipulations 
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to  that  effect.  **  P^&pU  v.  Wing,  6  Ops.  Attv- 
Gen.  86;  Id.  432.  ^ 

"The  ancient  doctrine,"  says  the  Court  of 
Appeals  of  Kentucky,  in  1878,  "that  a  sov- 
ereign state  is  bound  by  the  laws  of  nations 
to  deliver  up  persons  charged  with  or  con- 
victed of  crimes  committed  in  another  coun- 
try, upon  the  demand  of  the  State  whose  laws 
they  have  violated,  never  did  permanently 
obtain  in  the  United  States.  It  was  supported 
by  jurists  of  distinction,  like  Kent  and  Story, 
but  the  doctrine  has  long  prevailed  with  ns 
that  a  foreign  government  has  no  ri^ht  to  de- 
mand the  surrender  of  a  violator  of  its  laws, 
unless  we  are  under  obligations  to  make  the 
surrender  in  obedience  to  the  stipulations  of 
an  existing  treatv.  ...  As  said  by 
Mr.  Cushing.  in  Re  HamiU<m,  a  fugitive 
from  justice  of  the  State  of  Indiana :  *It  is 
the  established  rule  of  the  United  States 
neither  to  grant  nor  to  ask  for  extradition 
of  criminals  as  between  us  and  any  foreign 
government,  unless  in  cases  for  which  stipu- 
ration  is  made  by  express  convention.  *  "  cSol 
V.  Ilawes,  13  Bush,  708,  709. 

Mr.  Spear,  in  his  work,  already  cited, 
page  18,  after  reviewing  the  authori'ties.  ex- 
presses his  conclusion  in  the  foil  owing  words : 
"The  preponderance  of  authority  derived 
from  practice,  the  legislation  of  Congress, 
the  opinions  of  the  attorney -generals  of  the 
United  States,  and  the  deliverances  of  the 
judiciary,  both  state  and  federal,  clearly 
show  that   no   department  of    the  geneial 

fovemment  is  either  bound  or  authorized  to 
eliver  up  fugitive  criminals  from  other 
countries,  except  in  those  cases  for  which 
provision  is  made  by  treaty.  The  powers  of 
the  government  are  bestowed  by  the  Consti- 
tution; and,  except  as  it  may  be  clothed 
with  the  extradition  power  through  treaties, 
no  such  power  is  found  araonir  Sie  exprvs 
or  implied  grants  to  Congress,  or  among 
those  to  the  executive  department,  or  among 
the  powers  given  to  the  federal  judiciarv. 
There  can  be  no  discretion  in  the  exerxrise  of 
the  power,  since  it  does  not  exist  at  all. 
See  also  Blandford  v.  State,  10  Tex  App. 
627;  UniUd  States  v.  Watts,  14  Fed  Rep. 
180;  Wharton,  Confl.  Laws,^§  8a5;  Wools. 
Int.  Law,  §  79 ;  2  Wharton,  Int.  Law  Pie. 
§  268 ;  Wheaton.  Int.  Law,  6th  ed.  pp.  ITl 
177 ;  Haices  v.  United  States,  16  Alb.  L  J. 
861,  866 ;  7  Am.  &  Eng.  Encyclop.  Law.  p, 
600,  and  notes. 

In  1886,  the"  Supreme  Court,  discussing 
the  question  of  extradition  of  fugitives  dh 
serves :  "  It  is  only  in  modem  times  that  the 
nations  of  the  earth  have  imposed  upon  them- 
selves the  obligation  of  delivering  up  these 
fugitives  from  justice  to  the  Stetes  where 
their  crimes  were  committed,  for  trial  and 
punishment.  This  has  been  done  generallr 
by  treaties  made  by  one  independent  govern- 
ment with  another.  Prior  to  these  Seaties. 
and  apart  from  them,  it  may  be  stated  as 
the  general  result  of  the  writers  upon  inter 
national  law,  that  there  was  no  well-defined 
obligation  on  one  country  to  deliver  up  such 
fugitives  to  another;  and.  though  su(^ 
delivery  was  often  made,  it  was  upon  the 
principle  of  comity,  and  within  the  discre- 
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tion  of  the  government  whose  action  was  in- 
voked, and  It  has  never  been  recognized  as 
among  those  obligations  of  one  government 
towaras  another  which  rest  upon  established 
principles  of  international  law.**  United 
States  V.  Hausch&r,  119  U.  S.  411,  412,  30 
L.  ed.  426. 

In  this  connection  it  is  worthv  of  remark 
that,  since  the  opinion  of  Mr.  Uhief  Justice 
Taney  was  written,  in  which  the  belief  is 
expressed  that  the  United  States,  "in  every 
instance  where  there  was  no  engagement  by 
treaty  to  deliver,"  have  uniformly  refused 
and  denied  the  right  of  the  executive  to  sur- 
render, the  exceptional  case  is  reported  of 
the  surrender,  in  the  absence  of  a  treaty,  of 
Don  Jose  Au^stin  Argtlelles  by  Mr.  Seward 
to  the  Spanish  government.  Referring  to 
this  case  it  is  said  by  Mr.  Wharton  (2  Int. 
Law  Dig.  p.  746)  that  "in  ArgHeUes'  Case. 
1864  [U.  S.  Dip.  Corr.  1864,  pt.  2,  60-74] 
(cited  in  Wharton,  Confl.  Laws,  §  941 ;  Spear, 
•  Extradition,  1),  the  defendant  was  delivered 
to  the  Spanish  government  by  Mr.  Seward 
without  a  treaty,  and  the  proceedings  were 
so  summary  as  to  prevent  a  review  on  habeas 
corpus. "  In  his  comments  upon  the  case  Mr. 
Spear  says : 

**The  delivery  of  Argttelles,  being  wholly 
w^ithout  any  legal  authority,  was  not  at  all 
excusable  by  the  fact  that  the  alleged  fugi- 
tive was  supposed  to  be  guilty  of  a  heinous 
offense.  This  supposition,  if  true,  does  not 
change  the  principle  or  the  nature  of  the  act. 
Rules  of  law  do  not  vary  with  the  merits 
or  demerits  of  the  particular  case  to  which 
they  are  applied."    Spear,  Extradition,  p.  13. 

While,  therefore,  investigation  discloses 
that  Gltancellor  Kent,  of  our  own  country, 
and  several  distinguished  publicists  and 
writers  upon  international  law  of  foreign 
countries,  assert,  apart  from  treaty  engage- 
ments, the  obligation  to  surrender  a  fugitive 
from  justice,  the  overwhelming  weight  of 
American  authority  and  the  practice  of  our 
government  are  clearljr  in  the  opposite  direc- 
tion, and  deny  the  existence  of  any  obliga- 
tion to  surrender  arising  out  of  the  law  of 
nations.  What,  then,  was  the  result?  Treat- 
ies for  the  extradition  of  fugitive  criminals, 
under  certain  circumstances,  were  concluded 
by  the  United  States  with  foreign  powers, 
and  these  treaties,  in  the  terms  of  article  6 
of  the  Constitution,  are  declared  to  be  the 
supreme  law  of  the  land ;  and  as  such  su- 
preme law  they  are  to  be  construed  as  other 
laws.  "A  treaty,"  says  the  Supreme  Court, 
**then,  is  a  law  of  the  land  as  an  Act  of 
Congress  is,  whenever  its  provisions  prescribe 
a  rule  by  which  the  rights  of  the  private 
citizen  or  subject  may  be  determined ;  and 
when  such  rights  are  of  a  nature  to  be  en- 
forced in  a  court  of  justice,  that  court  re- 
sorts to  the  treaty  for  a  rule  of  decision  for 
the  case  before  it  as  it  would  to  a  statute." 
Bead  Money  Cases,  112  U.  S.  598,  599,  28  L. 
ed.  808,  804;  United  States  v.  Bauscher, 
supra.  In  interpreting  treaties,  "we  are  to 
find  out  the  intention  of  the  parties  by  just 
rules  of  interpretation  applied  to  the  subject 
naatter ;  and,  having  found  that,  our  duty  is 
to  follow  it  as  far  as  it  goes,  and  to  stop 
where  that  stops,  whatever  may  be  the  im- 
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perfections  or  difficulties  which  it  leaves  be- 
hind." Ths  Amiable  Isabella,  19  U.  S.  6 
Wheat.  71,  5  L.  ed.  208.  See  also  CTie^o 
Hefmg  v.  United  States,  112  U.  S.  536,  28 
L,  ed.  770. 

It  is  said :  "There  is  no  rule  of  construc- 
tion better  settled,  either  in  relation  to  cov- 
enants between  individuals  or  treaties  be- 
tween nations,  than  that  the  whole  instrument 
containing  the  stipulations  is  to  be  taken  to- 
gether, and  that  all  articles  in  pari  materia 
should  be  considered  as  parts  of  the  same 
stipulation."  2  Wharton,  Int.  Law  Dig.  p. 
29. 

The  Treaty  with  Mexico  being  supreme 
law,  it  is  the  duty  of  courts  to  take  judicial 
notice  of  it,  and  to  enforce  private  rights, 
when  appropriately  presented,  growing  out 
of  its  stipulations.  The  court  will  therefore 
proceed  to  inquire  into  the  construction  of 
the  Treaty,  in  order  to  determine  whether  our 
government  has  authority  to  surrender  the 
petitioner.  If  the  authority  exist,  she  could 
not  complain  of  its  exercise  in  a  proceeding 
conforming  in  all  respects  to  legal  require- 
ments. In  the  absence  of  such  authority, 
she  should  not  for  a  moment  be  restrained 
by  the  strong  arm  of  the  law,  however  regu- 
lar in  other  respects  the  proceedings  might 
be,  or  however  heinous  the  offense  ot  which 
she  is  accused.  Agreeably  to  its  caption, 
the  Treaty  is  one  "  between  the  United  States 
of  America  and  the  United  Mexican  states 
for  the  extradition  of  criminals."  The  in- 
troductory clause  is  as  follows : 

"The  United  States  of  America  and  the 
United  Mexican  states,  having  adjudged  it  ex- 
pedient, with  a  view  to  the  better  administra- 
tion of  justice  and  to  the  prevention  of  crime 
within  their  respective  territories  and  juris- 
diction, that  persons  charged  with  the  crimes 
hereinafter  enumerated,  and  bein^  fugitives 
from  justice,  should,  under  certain  circum- 
stances, be  reciprocally  delivered  up,  have 
resolved  to  conclude  a  treaty  for  this  pur- 
pose.    .     .     . 

"Article  1.  It  is  agreed  that  the  contract- 
ing parties  shall,  on  reouisition  made  in 
their  names  .  .  .  deliver  up  to  justice 
persons  who,  being  accused  of  the  crimes 
enumerated  in  article  third  of  the  present 
Treaty,  committed  within  the  jurisdiction  of 
the  requiring  party,  shall  seek  an  asylum  or 
shall  be  found  within  the  territories  of  the 
other.     .     .     . 

"Art.  3.  Persons  shall  be  so  delivered  up 
who  shall  be  charged,  according  to  the  pro- 
visions of  this  Treaty,  with  any  of  the  follow- 
ing crimes,  whether  as  principals,  accessories 
or  accomplices,  to  wit :  murder  (including 
assassination,  parricide,  infanticide  and  poi- 
soning).    .     .     . 

"Art.  6.  The  provisions  of  the  present 
Treaty  shall  not  be  applied  in  any  manner 
to  any  crime  or  offense  of  a  purely  political 
character,  nor  shall  it  embrace  the  return  of 
fugitive  slaves,  nor  the  delivery  of  criminals 
who,  when  the  offense  was  committed,  shall 
have  been  held  in  the  place  where  the  offense 
was  committed  in  the  condition  of  slaves, 
the  same  being  expressly  forbidden  by  the 
constitution  of  Mexico ;  nor  shall  the  provis- 
ions of  the  present  Treaty  be  applied  in  any 
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manner  to  the  crimes  enumerated  in  tlie  tliird 
article  committed  anterior  to  the  date  of  the 
exchange  of  the  ratifications  hereof. 

'*  Neither  of  the  contracting  parties  shall 
be  bound  to  deliver  upj  its  own  citizens  under 
the  stipulations  of  this  Treaty."  12  Stat,  at 
L.  pp.  1199-1202. 

The  foregoing  extracts  embrace  all  the 
treaty  stipulation^  which  in  any  manner  af- 
fect the  present  inquiry.  What,  then,  was 
the  purpose  and  intention  of  the  two  govern- 
ments in  inserting  the  stipulation :  "  Neither 
of  the  contracting  parties  shall  be  bound  to 
deliver  up  its  own  citizens  under  the  stipula- 
tions of  this  Treaty?"  .We  have  seen  that, 
with  substantial  unanimity,  American  jurists 
nnd  s^tesmen  recognized,  under  the  law  of 
nations,  no  obligations  to  surrender  a  fugi- 
tive, whether  citizen  or  alien,  and  thatl)y 
our  government  it  was  never  done  except  in 
few,  if  more  than  one,  isolated  instances. 
Hence  the  resulting  necessity  to  enter  into 
treaty  engajB^ements  f or  that  purpose.  Hence 
the  Extradition  Statute  of  1848  and  amend- 
ments, embodied  in  Rev.  Stat.,  §  5270  et  seq., 
which,  in  conjunction  with  treaties,  the  Su- 
preme Court  affirms  in  BciuscJier's  Qise^  supra, 
"are  in  their  nature  exclusive."  If  there 
were  no  pre-existing  obligation  to  extradite 
a  fugitive,  the  obligation  must  necessarily 
grow  out  of  either  statute  law  or  treaty  en- 
gagement.- It  is  therefore  apparent  that  the 
purpose  of  the  treat^p^  was  to  authorize  the 
parties  to  do  something  which  they  had  no 
previous  authority  to  do.  The  parties  come 
together  through  their  respective  representa- 
tives, and  make  an  agreement, —an  obliga- 
tory, binding  agreement — to  surrender,  under 
certain  circumstances,  persons  who  commit 
crimes  and  flee  from  offended  justice.  They 
are  authorized  to  act  as  they  bind  themselves. 
The  agreement  is  mutual,  the  rights  and  ob- 
ligations reciprocal.  If  power  to  surrender 
be  not  affirmatively  given,  the  right  to  de- 
mand a  fugitive  can  have  no  existence.  The 
right  to  demand  implies,  ex  vt  termini,  the 
corresponding  authority  and  obligation  to 
surrender.  But  both  to  exist  should  be 
founded  upon  express  stipulations.  The 
agreement  here  is,  in  article  1  of  the  Treaty, 
that  the  contracting  parties  shall,  on  requisi- 
tion made  in  their  name,  deliver  up  persons, 
who,  being  accused  of  crimes,  etc.  "Per- 
sons," without  qualification,  would  neces- 
sarily include  all  persons,  citizens  and  aliens 
alike;  and,  under  that  general  designation, 
the  executive,  it  is  believed,  could  not  law- 
fully withhold  the  surrender  of  an  American 
citizen  upon  requisition  made  by  the  repub- 
lic of  Mexico.  But  the  Treaty  aoes  not  stop 
there.  A  subsequent  limiting  clause  de- 
nies the  obligation  to  surrender  a  citizen : 
"Neither  of  the  contracting  parties  shall  be 
bound  to  deliver  up  its  own  citizens  under 
the  stipulations  of  this  Treaty."  The  obli- 
gation to  deliver  being  denied,  upon  what 
can  rest  the  authority?  It  did  not  exist  in 
pur  government,  as  already  shown  independ- 
ent of  treaty  engagements,  or,  if  existing  as 
a  mere  matter  of  comity  or  courtesy,  there 
was  no  lawful  mode  of  enforcing  it ;  and 
certainly  it  finds  no  countenance  either  In 
the  Constitution  or  Laws  of  Congress.  The 
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former  is  silent  as  to  extradition,  considered 
from  an  international  stand -point,  and  sim- 
ply confers  the  general  power  to  make  treat- 
ies, from  which  springs  the  right  of  the 
treaty-making  power  to  negotiate  with  for- 
eign governments  for  the  extradition  of  fu- 
gitives. All  the  inferences  and  deductions 
to  be  drawn  from  the  statutes  would  seem 
clearly  to  support  the  view  taken  by  the 
court;  that  is,  there  should  be  a  binding 
treaty  stipulation  to  authorize  the  executive 
to  surrender  a  fugitive.  The  first  Act  of 
Congress  on  the  subject  was  approved  August 
12,  1848.  Its  caption  reads:  "An  Act  for 
Giving  Effect  to  Cert&in  Treaty  Stipulations 
between  This  and  Foreign  Governments,  for 
the  Apprehension  and  Delivering  up  of  Cer- 
tain Offenders."  9  Stat,  at  L.  302.  Section 
5270,  Rev.  Stat.,  which  is,  in  substance,  the 
same  as  the  first  section  of  the  Act  of  IH^. 
provides  that,  if  the  officer  upon  the  prelim- 
inary hearing  deems  the  evidence  sufficient 
to  sustain  the  charge,  "he  shall  certify  the 
same  .  .  .  lo  the  secretary  of  state,'  that 
a  warrant  may  issue  upon  the  requisition 
of  the  proper  authorities  for  the  surrender  of 
such  person,  according  to  the  stipulations  of 
the  Treaty  or  convention. "  The  warrant  for 
surrender  does  not  issue  according  to  the 
will  or  discretion  of  the  executive,  but  agree- 
ably to  the  stipulations  of  the  Treaty  ;  thai  is 
to  say,  according  as  the  parties  have  obligated 
themselves  by  treaty  engagements.  If  it 
were  otherwise,  if  the  executive  could  at  his 
option  and  in  his  discretion  transport  for 
trial  to  a  foreign  country  a  person  accused 
of  crime,  he  would  in  such  cases  exercise  a 
power  which,  it  is  thought,  finds  no  sanc- 
tion under  our  constitutional  form  of  gov- 
ernment. While  nations  are  not  careful  to 
screen  criminals  seeking  an  asylum  in  their 
midst,  personal  liberty  is  so  jealously  guarded 
by  the  American  Constitution  that  its  safety 
and  security  should  not  be  dependent  upoo 
the  exercise  of  the  arbitrary  will  and  discre- 
tion of  any  official,  however  lofty  his  official 
station.  The  Statute,  therefore,  empiojini; 
apt  words  to  confine  the  warrant  of  surrender 
to  that  class  of  persons  and  offenses  sa  to 
which  the  parties  have  entered  into  binding 
treaty  stipulations,  should  be  held  to  excludie 
other  classes,  and  to  deny  authority  or  dis- 
cretion to  surrender  where  the  obligation  is 
bv  treaty  expressly  denied.  United  SUUn  v. 
Aiuseher,  tupra,  is  referred  to  in  support  of 
this  view.  While  the  questions  in  the  two  i 
cases  are  dissimilar,  the  general  principles 
underlying  the  Caae  of  Rauhcher  hare  direct 
application  to  the  case  before  the  court. 

it  will  not  be  amiss  to  refer,  as  germaiK 
to  the  proposition  discussed,  to  the  extradi- 
tion treaties  concluded  between  the  United 
States  and  foreign  nations.  By  the  author. 
7  Am  &  Eng.  Encyclop.  Law.  published  in 
1889,  it  is  stated  there  were  at  that  time  is 
force  thirty -three  of  such  treaties.  They  tit 
chronologically  arranged  as  follows:  Urett 
Britain,  1842;  France,  1848;  Hawaiian  b 
lands,  1849 ;  SwissConfederation,  1850 ;  Pros- 
sia  and  other  states,  1852 ;  Bremen,  1858 :  Bt* 
varia,  1858;  Wurtemburg,  1858;  Heckles 
burg.Schwerin,  1858 ;  Mecklengburg-Strelitz. 
1858;  Oldenburg,  1858;  Schaumburg-Lippc, 
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1854;  Hanover,  1855;  Two  Sicilies,  1855; 
Austria,  1856;  Baden,  1857;  Sweden  and 
:Norway,  1860;  Venezuela,  1860;  Mexico. 
1861;  Havti,  1864;  Dominican  Republic, 
1867;  Italy,  1868;  Republic  of  Salvador, 
1870 ;  Nicaragua,  1870 ;  Peru,  1870 ;  Orange 
Free  State, ,  1871 ;  Ecuador,  1872 ;  The  Otto- 
man Empire,  1874 ;  Spain,  1877 ;  Nether- 
lands, 1880;  Belgium,  1882;  Grand  Duchy 
of  Luxemburg,  1888 ;  Empire  of  Japan,  1886. 
Those  with  Prussia,  Bremen,  Bavaria,  Wur- 
temburg,  Mecklenburg-Schwerin,  Mecklen- 
burg-Strelitz,  Oldenburg,  Schaumburg-Lip- 
pe,  Hanover,  Austria,  Saden,  Hayti,  Peru, 
The  Ottoman  Empire,  Spain,  The  Netherlands, 
and  Belgium  contain  a  stipulation  substan- 
tial Iv  in  the  very  words  (th.e  meaning  being 
precisely  the  same)  of  the  concluding  clause  of 
the  sixth  article  of  the  Treaty  with  Mexico,  to 
wit:  "Neither  of  the  contracting  parties 
shall  be  bound  to  deliver  up  its  own  citizens 
under  the  stipulations  of  this  Treaty."  The 
coiTesponding  clause  in  the  Treaties  with  the 
Two  Sicilies,  Sweden  and  Norway,  and  the 
republic  of  Salvador,  is  as  follows: 

The  Two  Sicilies.  "  Art.  24.  The  citizens 
and  subjects  of  each  of  the  high  contracting 

f parties  shall  remain  exempt  from  the  stipu- 
ations  of  the  preceding  articles,  so  far  as 
thev  relate  to  the  surrenaer  of  fugitive  crim- 
inals." 

Sweden  and  Norway.  "Art.  4.  Neither 
of  the  contractinsT  parties  shall  be  bound  to 
deliver  up,  under  the  stipulations  of  this 
convention,  any  person  who,  according  to  the 
laws  of  the  country  where  he  shall  be  found, 
is  a  citizen  or  a  subject  of  the  same  at  the 
time  his  surrender  is  demanded." 

Republic  of  Salvador.  "Art  5.  In  no  case 
and  for  no  motive  shall  the  high  contracting 
parties  be  obliged  to  deliver  up  their  own 
subjects."  Spear,  Extradition,  575-628;  Rev. 
Stat. ,  relating  to  District  of  Columbia  post- 
roads  and  public  treaties. 

A  similar  clause  is  not  contained  in  any 
of  the  other  Treaties  above  mentioned.  The 
preamble  to  the  Treaty  with  Prussia  and 
several  other  states  contains  the  recital : 

"  Whereas,  the  laws  and  constitution  of 
Prussia  and  of  the  other  German  states,  par- 
ties to  this  convention,  forbid  them  to  sur- 
render their  own  citizens  to  a  foreign  juris- 
diction, the  government  of  the  United  States, 
with  the  view  of  making  the  convention 
strictly  reciprocal,  shall  be  held  equally  free 
from  any  obligation  to  surrender  citzens  of 
the  United  States." 

It  is  apparent  the  recital,  which  is  but  the 
reason  assigned  by  Prussia  for  refusing  to 
extradite  her  citizens,  does  nothing  more 
tljan  relieve  the  United  States  from  the  obli- 
gation to  surrender.  But  the  clause  in  ar- 
ticle 3,  already  quoted,  which  embodies  the 
aflrreement  of  the  parties,  the  binding  part 
of  the  compact,  goes  further,  and,  in  eliect, 
denies  the  right  of  either  party  to  deliver  up 
its  own  citizens.  Such  is  the  view  entertained 
of  this  particular  clause  by  Mr.  Wharton. 
"  If  a  German, "  he  asserts,  "  comes  to  us,  com- 
mits a  crime,  and  then  returns  to  his  own 
land,  though  we  cannot  demand  his  sur- 
render, yet  he  may  be  punished,  and  restitu- 
tion awarded,  under  proceedings  from  his 
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own  sovereign.  But  if  an  American  goes  to 
Germany,  and  there  is  guilty  of  a  crime 
against  the  territorial  law,  and  returns  to 
America,  his  offense  goes  unpunished.  He 
cannot  be  punished  by  us,  because  our  courts 
take  no  jurisdiction  of  offenses  committed 
abroad  against  foreign  laws.  He  cannot  be 
surrendered  to  Germany,  because  our  Treaties 
with  Germany  expressly  prohibit  such  sur- 
render." Wharton,  Confl.  Laws,  2ded.  §841, 
Tiote^.  And  in  the  text,  same  section,  he  fur- 
ther says :  "  An  exception  to  this  effect  ex- 
ists in  our  Treaties  with  Prussia  and  the 
North -German  states,  with  Bavaria,  Baden, 
with  Norway  and  Sweden,  with  Mexico, 
with  Austria,  and  With  other  states  to  be 
hereafter  specified. " 

As  indicating  the  construction  given  by 
Mr.  Lawrence,  a  writer  of  distinction,  to  the 
clause  of  the  Treaty  in  question,  he  makes 
the  following  classification  of  our  Extradi- 
tion Treaties :  "  (1)  those  excepting  the  sub- 
jects of  the  other  contracting  power :  (2)  those 
containing  no  such  exception."  Under  the 
first  are  embraced  the  Treaties  with  Mexico, 
Prussia  and  others.  The  second  includes 
those  with  Great  Britain,  Switzerland,  etc. 
Wharton,  Confl.  Laws,  §  857,  note«.  To  the 
same  effect  see  7  Am.  &  Eng.  Encyclop. 
Law,  pp.  616.  617,  par.  11.  "Some  of  the 
Extradition  Treaties  of  the  United  States," 
says  Mr.  Spear,  "expressly  provide  that 
neither  party  shall  be  required  to  deliver  up 
its  own  citizens,  which  is  equivalent  to  say- 
ing that  neither  will,  in  respect  to  such 
citizens,  furnish  any  facility  to  the  other  for 
bringing  them  to  justice  for  any  offense  which 
they  may  commit  against  its  laws;  and 
hence,  if,  under  such  a  treaty,  either  party 
should  by  mistake  deliver  up  one  of  its 
citizens,  it  clearly  would  not  be  allowable 
for  the  other  to  put  that  citizen  on  trial  upon 
the  pretext  that  the  terms  of  the  treaty  relate 
only  to  the  extradition,  and  have  no  relation 
whatever  to  the  trial,  either  as  to  the  person 
or  to  the  offense  to  be  tried. "  Spear,  Extra- 
dition, 79. 

All  of  our  law-writers,  without  an  excep- 
tion, brought  to  the  attention  of  the  court, 
concur  in  the  opinion  that  the  sixth  article 
of  the  Treaty  with  Mexico  forbids  the  United 
States  from  surrendering  their  own  citizens. 
Nor  is  there  less  uniformity  in  the  practical 
construction  given  that  article  by  the  depart- 
ment of  state.  And  such  construction  by 
a  department  of  the  government  charged  with 
the  administration  of  a  law,  although  not 
binding  upon  the  courts,  should  properly 
receive  great  weight  when  the  law  is  sought 
to  be  judicially  construed.  The  rule  should 
apply  with  speciaMorce  to  that  class  of  cases 
where,  like  the  one  before  the  court,  the 
national  chief  executive,  acting  through  the 
state  department,  is  endued  with  the  ulti- 
mate power  of  withholding  the  final  warrant 
for  surrender  of  the  fugitive.  Rev.  Stat. 
g§  5270,  5272 ;  lie  Stupp,  11  Blatchf.  125,  and 
iiote;  Spear,  Extradition,  245,  246.  The  prop- 
osition asserted  is  sustained  by  numerous 
authorities,  ^fr.  Juatice  Harlan,  in  United 
IStates  V.  Johmton^  clearly  states  the  principle  : 
"In  view  of  the  foregoing  facts,  the  case 
comes  fairly  within  the  rule,  often  announced 
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by  this  court,  that  the  contemporaneous  con- 
struction of  a  statute  by  those  charged  with 
its  execution,  especially  when  it  has  lon^ 
preyailed,  is  entitled  to  great  weight,  ana 
should  not  be  disregarded  or  overturned  ex- 
cept for  cogent  reasons,  and  unless  it  be  clear 
that  such  construction  is  erroneous."  124  U. 
8.  258,  31  L.  ed.  896. 

Says  the  court  in  United  States  v.  HiU: 
*'In  the  construction  of  a  doubtful  and  am- 
biguous law,  the  contemporary  construction 
of  those  who  were  called  upon  to  act  under 
the  law,  and  were  appointed  to  carry  its  pro- 
visions into  effect,  is  entitled  to  very  great 
respect."  120  U.  S.  182,  30  L.  ed.  632. 
United  States  v.  Philbrick,  120  U.  S.  59,  30 
L.  ed.  561. 

The  same  doctrine  was  applied  in  Brovm 
V.  United  States,  where  it  is  said  :  **  It  must 
be  conceded  that,  were  the  question  a  new 
one.  the  true  construction  of  the  section 
would  be  open  to  doubt.  But  the  findings 
of  the  court  of  claims  show  that  soon  after 
the  enactment  of  the  Act  the  president  and 
the  navy  department  construed  the  section 
to  include  warrant  as  well  as  commissioned 
officers,  and  that  they  have  since  that  time 
uniformly  adhered  to  that  construction,  and 
tiieX  under  its  provisions  large  numbers  of 
warrant  officers  have  been  retired.  This  con- 
temporaneous and  uniform  interpretation  is 
entitled  to  weight  in  the  construction  of  the 
law,  and  in  a  case  of  doubt  ought  to  turn 
the  scale."  113  U.  8.  570,  571,  28  L.  ed. 
1079 :  Galvestan,  11.  d  S.  A.  R.  Go.  v.  StaU, 
77  Tex.  388 ;  United  States  v.  Payne,  8  Fed. 
Rep.  892. 

To  the  consideration,  then,  of  the  practice 
of  the  state  department  in  construing  the 
last  clause  of  the  sixth  article  of  the  Treaty 
the  attention  of  the  court  will  be  next  briefly- 
directed. 

(1)  In  1874,  says  Mr.  Frelinghuvsen,  in 
discussing  the  Trimble  Case,  a  Mexican, 
Francisco  Perez,  charged  with  the  murder 
of  Joseph  Alexander,  an  American,  at 
Brownsville,  Tex.,  escaped  into  Mexico,  and 
Mr.  Fish,  secretary  of  state,  declined  to  pre- 
fer a  formal  requisition  to  the  Mexican 
government  for  the  surrender  of  the  fugi- 
tive. 

(2)  The  Mexican  authorities  in  1884  made 
demand  on  our  government  for  the  extradi- 
tion of  Alexander  Trimble,  a  citizen  of  the 
United  States,  who  was  accused  of  crimes 
committed  in  the  republic  of  Mexico.  The 
secretary  of  state,  Mr.  Frelinghuysen,  con- 
struing the  Treaty  as  inhibiting  the  surrender 
of  an  American  citizen,  refused  to  deliver 
up  Trimble.  In  a  carefully  prepared  opinion 
in  that  case  he  states  his  conclusion  in  the 
following  words:  **I  understand  the  Treaty 
with  Mexico  as  reading  thus :  '  The  president 
shall  be  bound  to  surrender  anjr  person  guilty 
of  crime,  unless  such  person  is  a  citizen  of 
the  United  States. '  "  Senate  Ex.  Doc.  No. 
98,  Ist  Sess.  48th  Cong. 

(3)  Charles  Hudson,  an  Ajnerican  citizen, 
was  held  in  Texas,  in  1888,  for  extradition 
to  Mexico  on  a  charge  of  robbery  committed 
in  that  republ  ic.  In  response  to  a  letter  from 
the  governor  of  Texas,  Mr.  Bayard,  secretary 
of  state,  replies: 
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**  I  have  the  honor  to  acknowledge  the  receipt 
of  your  letter  of  the  18th  instant  in  relation 
to  the  case  of  Charles  Hudson,  held  in  Texas 
for  extradition  to  Mexico  on  a  charge  of  rob- 
bery. It  being  alleged  that  Hudson  is  a 
citizen  of  the  United  States,  you  request  to 
be  informed  whether  the  department  will 
adhere  to  its  former  ruling  in  the  Trimble 
Case,  since  that  ruling,  if  applied  to  the  esse 
in  question,  might  prevent  the  extradition 
of  the  prisoner,  and  render  futile  the  efforts 
aiid  expenditures  of  the  Mexican  government 
to  obtain  his  surrender.  As  the  decision  of 
the  department  in  the  Trimble  Case  is  under- 
stood, it  was  held  that  as,  under  the  Extradi- 
tion Treaty  between  the  United  States  and 
Mexico,  *  neither  of  the  contracting  parties 
shall  be  bound  to  deliver  up  its  own  citizens, ' 
the  president  would  not  be  authorized,  in  the 
absence  of  an  express  grant  of  power  under 
the  laws  of  the  United  States,  to  surrender  to 
Mexico  a  citizen  of  the  United  States.  The 
treaty  provision  referred  to,  which  is  found 
similarly  stated  in  noiany  of  our  extradition 
treaties,  was  held  to  negative  any  obligation 
to  surrender,  and  thus  to  leave  the  authorities 
of  this  government  without  authority  to  set 
in  such  a  case.  After  due  consideration,  the 
department  is  of  opinion  that  the  constructi<m 
given  to  the  IrimbU  Case  is  correct."  (See 
letter  on  file  in  department  of  state,  Austin, 
Tex.) 

(4)  More  recently,  and  within  the  past  sixty 
days,  the  question  was  considered  by  31r. 
Blaine,  present  secretary  ot  state,  whose  letter 
to  Hon.  W.  H.  Crain  is  published  in  the 
public  prints.  Dr.  Martinez,  it  is  said,  was 
basely  assassinated  on  the  streets  of  Laredo, 
Tex.,  by  persons  who  fled  to  Mexico.  On 
behalf  of  citizens  of  Laredo,  Mr.  Grain  re- 
quested the  state  department  to  take  steps 
looking  to  the  extradition  of  the  assassins. 
That  portion  of  the  secretary's  letter  deemed 
pertinent  to  the  present  question  reads  as  fol- 
lows: 

''The  department  regrets  that  the  present 
conventional  relations  between  the  United 
States  and  Mexico  do  not  admit  of  a  demand 
for  the  extradition  of  the  assassins,  since  it 
is  stated  they  are  citizens  of  Mexico.  Pres- 
ent Treaty  provides  that  neither  of  the  con- 
tracting {)arties  shall  be  bound  to  delivef 
up  its  citizens,  and,  as  this  clause  has  been 
held  to  preclude  the  surrender  of  a  citizen 
of  the  United  States.  Mexico  refuses  to  give 
up  her  citizens.  This  question  was  last 
agitated  in  the  well-known  case  of  Alexander 
Trimble  and  his  associates,  who  were  charged 
with  murder  and  robbery  in  1884.  They  were 
arrested  in  Texas  with  a  view  of  their  "extra- 
dition by  authorities  of  that  State,  and  when 
the  case  was  reported  to  their  government. 
and  the  fact  of  their  citizenship  of  the  UniUid 
States  was  disclosed,  this  department  inter- 
fered and  they  were  discharged.  In  view 
of  this,  and  several  prior  and  subsequent 
cases  in  which  a  similar  construction  has 
been  given  to  the  Treaty,  this  government  is 
precluded  from  demanding  the  extradition  of 
the  fugitives  in  the  present  instance.'' 

Thus  it  appears  that,  extending  through 
a  period  of  seventeen  years,  four  different 
administrations  of  the  federal  govemmeot 
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have  invariably  held  ^that  no  authority  was 
conferred  upon  the  executive,  by  the  sixth 
article  of  the  Treaty,  either  to  demand  of 
the  Mexican  authorities  the  extradition  of 
their  subjects  committing  crimes  in  the 
United  States,  or  to  surrender  an  American 
citizen  upon  demand  made  by  the  republic 
of  Mexico.  Following  the  construction  so 
consistently  applied  to  the  Treaty,  the  exec- 
utive department,  whose  appropriate  duty  it 
is  to  execute  the  Treaty  pursuant  to  its  stipu- 
lations and  statutory  requirements,  has 
uniformly  refused  to  surrender  our  own 
citizens;  and  it  may  be  well  said,  if  doubt 
exist  as  to  the  true  construction  of  the  Treaty, 
which  the  court  freely  admits  is  not  enter- 
tained in  the  present  case,  this  contempora- 
neous and  uniform  interpretation  ^*  ought  to 
turn  the  scale/'  So  far  as  the  court  is  ad- 
vised, there  is  but  one  opinion  of  the  ques- 
tion by  law-writers  and  the  executive  depart- 
ment of  our  own  country.  Nor  can  it  be  ac- 
curately said  that  the  Mexican  courts  have 
authoritatively  placed  a  diflferent  construc- 
tion upon  the  Treaty.'  There  is  but  a  single 
instance  known  to  the  court  where  the  ques- 
tion was  brought  to  the  attention  of  their 
judicial  tribunals.  That  is  a  case  referred 
to  by  Mr.  Foster,  minister  to  Mexico,  in  a 
communication  to  Mr.  Evarts,  secretary  of 
stat«,  which  will  be  found  but  imperfectly 
reported  in  1  Ex.  Doc.  (8d  Sess.  45tn  Cong.) 
1878-79,  pp.  5e0-^67.  It  appears  therefrom 
that  in  1877  two  persons,  Dominguez  and 
Barrera.  accused  of  murder  in  Texas,  fled 
to  Mexico,  and  the  authorities  of  Texas  ap- 
plied to  those  of  the  state  of  Tamaulipas  for 
their  extradition.  "They  were  arrested,  and 
their  delivery  ordered  by  the  federal  execu- 
tive through  the  department  of  war.  But 
the  prisoners  applied  to  the  district  judge  of 
Matamoras  for  amparo,  or  protection,  a  pro- 
ceeding somewhat  similar  to  our  writ  of 
habeas  corpus,  which  application  the  judge 
sustained ;  a  decision  based  upon  the  ground 
that,  as  Mexican  citizens,  extradition  would 
be  a  violation  of  the  individual  guaranties 
of  the  Federal  Constitution.  An  appeal  was 
taken  by  the  prosecuting  attorney  from  this 
decision  and  the  case  was  thus  brought  be- 
fore the  federal  supreme  court.  After  a 
lengthy  discussion  of  the  case,  and  a  consid- 
eration of  all  the  constitutional,  interna- 
tional and  political  questions  either  involved 
or  introduced,  in  which  almost  all  of  the 
magistrates  of  the  court  participated,  the 
decision  of  the  district  judge  of  Matamoras 
was  reversed,  and  the  court  decided  by  a  vote 
of  9  to  5,  that  the  individual  guaranties  of 
the  Mexican  Constitution  would  not  be  vio- 
lated by  the  extradition  of  the  criminals." 
See  Mr.  Foster's  letter,  p.  660.  Whether  the 
prisoners  were  eventually  delivered  up  to 
the  Texas  authorities  is  not  disclosed  by  the 
report.  But  it  does  appear  that  there  was  no 
order  made  for  their  surrender,  nor  for  their 
discharge.  They  were  simply  held  for  the 
purpose  of  inquiring  into  the  question  of 
their  citizenship.  Mr.  Foster  inclosed  with 
his  report  opinions  of  only  two  of  the  judges, 
Oiief  Jvstiee  Vallarta  and  Magistrate 
Kamirez,  and  a  brief  extract  from  the  opinion 
of  MagUPrate  Bautista.  No  other  opinions 
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appear  in  the  volume  referred  to.  Chief 
Justice  Vallarta  and  Magistrate  Ramirez  dis- 
cussed the  question,  among  others,  of  the 
authority  of  the  Mexican  government,  under 
the  sixth  article  of  the  Treaty,  to  surrender 
its  citizens  to  the  United  States  upon  de- 
mand made  by  the  proper  officers.  Upon  that 
point  Magistrate  Ramirez  says:  "I  think, 
also,  that  while  our  Federal  Constitution  and 
the  Extradition  Treaty  of  December  11,  1861, 
are  in  force,  the  executive  power  cannot  con- 
sent to  the  extradition  of  any  Mexican 
citizen."  The  chief  justice  mamtained  the 
contrary  view,  holding  a  Mexican  citizen  to 
be  subject  to  extradition.  The  reasoning  and 
conclusions  of  both  judges  are  entitled  to 
respectful  consideration,  out  they  are  in  no 
manner  controlling?  upon  our  courts ;  and  cer- 
tainly in  no  event  would  the  mere  expres- 
sion of  opinion  upon  a  collateral  question 
establish  a  precedent  to  be  followed  by  other 
tribunals.  What  was  said  was  mere  dicta, 
obviously  apparent  from  the  language  of  the 
chief  justice:  "A  case,"  says  he,  "of  the 
extradition  of  Mexicans,  as  I  have  said,  is  not 
treated  here.  The  evidence  of  documents 
exists  to  the  effect  that  the  order  issued  by 
the  department  of  war  was  given  in  the 
understanding  that  Dominguez  and  Barrera 
were  American  citizens,  and  that  General 
Canales  consulted  the  government  in  regard 
to  this  point."  The  interpretation  of  the 
Treaty  by  the  executive  branch  of  our  govern- 
ment, and  its  unbroken  practice  in  obedience 
thereto,  the  opinions  of  our  law-writers, 
the  logical  deductions  fairly  drawn  from 
the  application  of  established  rules  of  con- 
struction, and  finally  all  these,  supplemented 
by  a  protesting  minority  of  the  Federal 
Supreme  Court  of 'Mexico,  stand  opposed  to 
the  views  of  Chief  Justice  Vallarta.  That 
criminals  should  be  punished,  and  that 
nations  should  render  to  each  other  all  lawful 
assistance  in  their  power  to  effectuate  that 
end,  may  be  readily  conceded.  But  ours  is 
a  government  of  law,  and  the  rights,  powers 
and  prerogatives  of  the  executive  are  derived 
from  the  Constitution  and  statutes  and 
treaties  made  in  pursuance  thereof.  If  these 
deny,  or  do  not  confer,  authority  to  surrender 
a  citizen  to  a  foreign  state,  then  its  exercise 
would  be  but  the  exertion  of  usurped  power. 
Borrowing  the  words  of  Mr.  Frelinghuysen : 
"It  would  be  a  great  evil  that  those  guilty 
of  high  crime,  whether  American  citizens  or 
not,  should  go  unpunished ;  but  even  that 
result  could  not  justify  an  usurpation  of 
power."  Nor  is  judicial  usurpation  less  re- 
prehensible. Both  are  wrong ;  both  defy  the 
law,  and  are  repugnant  to  the  genius  of  our 
institutions. 

It  is  cause  for  regret  that  this  case  cannot 
reach  the  supreme  court,  to  whose  judgment 
the  questions  involved  should  be  remitted 
for  final  and  conclusive  determination.  But 
that  fact  should  not  deter  the  trial  court  from 
the  performance  of  its  duty.  If  the  prisoner 
be  unlawfully  restrained  of  her  liberty,  an 
order  for  her  enlargement  should  be  entered 
without  hesitation. 

Being  of  opinion,  for  the  reasons  given, 
(1)  that  the  warrant  issued  by  the  county 
judge  for  the  arrest  of  the  petitioner  is  void  ; 
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(2)  that  her  surrender  is  not  authorized  by  i  detention  is  illegal,  and  the  should  therefore 
the  Treaty  with  Mexico, — it  results  that  her  I  be  discharged  from  custody;  and  it  is  so  ordered. 


VERMONT  SUPREME  COURT. 


R.  D.  WHEELER 

V. 

E.  SELDEN. 


( vt. 


.) 


On  an  exehMJigBhy  hosband  and  wife 

of  his  waKon  for  her  sleifirh,  which  were  both 
kept  before  and  after  In  a  bam  leased  by  him, 
there  is  no  sudh  change  of  poseeasion  as  will  up- 
bold  her  title  to  the  wa«ron  against  the  husband's 
creditors. 

(March  20, 1881.) 

EXCEPTIONS  by  defendant  to  a  judgment 
of  the  City  Court  for  the  City  of  Burling- 
ton in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  the  alleged  wrongful 
conversion  of  a  wagon.     Affirm^, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  L.  F.  Wilbur  and  D.  J.  Fostert 
for  defendant: 

There  is  nothing  in  the  case  to  show,  nor  is 
any  claim  made,  that  the  exchange  was  in 
fraud  of  the  husband's  creditors;  it  therefore 
vested  a  perfect  title  in  the  wife.  She  owned 
the  wagon  from  the  time  of  the  exchange,  and 
as  no  other  question  is  raised  the  defendant  is 
entitled  to  judgment. 

Leatiit  v.  Jones,  54  Vt.  428. 

So  long  as  the  wagon  remained  in  the  bam 
in  Burlington,  there  was  an  apparent  concur- 
rent possession,  but  under  the  circumstances 
disclosed  by  the  case,  a  candid  observer  would 
be  bound  to  say  that  Mrs.  Arnold  had  the  chief 
cootrol,  and  that  is  all  that  is  necessary  to  pro- 
tect her  title.  So  far  as  appears  from  the  case, 
Mr.  Arnold  owned  nothing  in  Burlington  but 
the  wagoo,  at  the  time  of  the  exchange,  and 
after  the  exchange  he  owned  nothing  there. 

FlanaQon  v.  Wood,  83  Vt.  882;  Hall  v.  Par- 
sons, 17  Vt.  271. 

The  transaction  being  a  bona  fide  one,  she 
acquired  the  property  at  the  time  of  the  ex- 
change, and  nothmg  further  is  required  under 
sec.  2  of  No.  140,  Acts  of  IBS'*. 

■  White  v.  Waiie,  47  Vt.  502;  Spooner  v.  Rey- 
nolds, 50  Vt.  487. 

All  the  law  requires  is  that  such  a  change  of 
possession  be  had  as  the  circumstances  of  the 


parties  and  the  property  sold  render  praciica- 
ble,  and  such  a  change  was  bad  in  tbia  case. 

Murray  Y.  Chadwick,  52  Vt.  298;  Lyndonr. 
Belden,  14  Vt.  428. 

Messrs.  W.  Ii.  Bumap  and  J.  J.  En- 
rig^hty  for  plaintiff. 

Tyler,  J. ,  delivered  the  opinion  of  the  court: 
The  case  shows  that  Arnold  and  his  wife  re- 
sided  in  Burlington,  upon  premises  owned  by 
the  latter;  that  Arnold  was  the  lessee  of  a  bam 
situated  in  another  part  of  the  cit^r,  in  which 
were  kept  a  sleigh,  owned  by  the  wife,  and  the 
wagon  in  controversy,  owned  by  Arnold;  that, 
while  the  property  was  thus  situated,  they 
made  an  exchange  by  which  the  sleigh  became 
Arnold's  and  the  wagon  the  wife's,  tbe  wagon, 
when  not  in  use,  remaining  in  the  bam,  as  be- 
fore. Previous  to  the  exchange  Arnold  had 
been  accustomed  to  use  the  wagon  in  goine  to 
and  returning  from  his  farm  in  South  fiur- 
liugton,  and  loi  other  purposes.  Mrs.  Amok! 
also  frequently  used  it  after  the  exchange,  as 
she  had  done  prior  thereto.  On  an  occasion 
when  Arnold  had  the  wagon  at  his  farm,  it  was 
attached  by  the  plaintiff  as  a  deputy-sheriff  on 
a  writ  in  favor  of  a  creditor  of  Arnold,  and 
while  in  the  officer's  possession,  by  virtue  of 
the  attachment,  it  was  taken  away  by  the  de- 
fendant, acting  as  Mrs.  Arnold's  agent,  and 
upon  claim  of  her  title  to  the  property.  Judg- 
ment was  obtained  by  the  creditor  against  Ar- 
nold in  the  suit  upon  which  tbe  attachment 
was  made,  and  an  execution  was  issued  and  re- 
turned by  the  plaintiff  unsatisfied.  It  is  con- 
ceded that  the  wife  acquired  a  good  title  to  tbe 
wagon  as  against  her  husband.  As  we  coo- 
strue  the  exceptions,  tbe  question  raised  is  in 
relation  to  her  ownership  of  it  as  against  her 
husband's  creditors.  The  defendant's  counsel 
refer  to  Leavitt  v.  Jones,  54  Vt.  423;  but  in 
that  case  it  was  only  held  that  a  wife,  pur- 
chasing personal  property  with  her  own  money 
from  her  husband  can  hold  it  as  her  separate 
property,  and  that  her  title  is  only  liable  to  be 
defeated  by  her  husband's  creditors  if  all  tbe 
requirements  of  the  law  necessary  to  render 
tbe  sale  and  transfer  valid  as  against  such 
creditors  are  not  complied  with.  The  rule  in 
this  State  is  well  understood  by  the  profession 


a (yiE.— Fraudulent  transactions  between  husband 
and  wife. 

Where  a  hueband  gave  to  his  wife  a  carriage,  a 
sleigh  and  a  billiard  table,  but  there  was  no  re- 
corded conveyance,  and  no  visible  change  of  pos- 
session, and  the  property  continued  to  bo  used  by 
all  the  members  of  the  family  as  such  articles  are 
ordinarily  used,  it  was  held  that  the  conveyance 
was  invalid  as  against  existing  creditors  of  the  hus- 
band. McAfee  v.  Busby,  09  Iowa,  328;  Smith  v. 
Hewett,  18  Iowa.  W:  Odell  v,  Lee,  U  Iowa,  411. 

Transfers  of  proiterty  and  contracts  made  direct- 
ly between  the  husband  and  wife  are  regarded  as 
void.  Porter  v.  Waitefleld,  5  New  Eng.  Rep.  492, 
146  Mass.  26,  citing  Motte  v.  Alger,  15  Gray,  822;  Ed- 
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gerly  v.  Whalan,  106  Mass.  '807;  Stetson  v.  O^SuUi- 
van,  8  Allen,  821:  Butler  v.  Ives,  189  Ma58.aoe;  Ri>br 
V.  Phelon,  118  Mass.  641;  Atlantic  Nat.  Bank  v. 
Tavener,  130  Mass.  407;  Fowle  v.  Torrey,  135  Hasa. 
87;  Knell  t.  Egleston,  1  New  Eng.  Rep.  455,140Ma«. 
202;  Woodward  v.-Spurr,  2  New  Eng.  Hep.  232, 141 
Mass.  283. 

In  New  York,  husband  and  wife  are  autborteed 
to  make  conveyances  and  contracts  of  and  ccm- 
ceming  personal  property  to  and  with  each  other, 
in  the  same  manner  and  to  the  same  effect  as  if 
they  were  strangers.  Waterman  v.  Mackeotie.  IV 
U.  S.  252,  34  L.  ed.  928,  54  Pat.  Off.  Gaz.  150&  citing 
Armitage  v.  Mace,  96  N.  Y.  588;  Adams  v.  Adama. 
91  N.  Y.  881.  See  n(^  to  Deshon  v.  Wood  (Mass.)  I 
L.  R.  A.  619. 
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tbat,  to  render  a  sale  of  personal  property  valid 
against  tbe  vendor's  creditors,  there  must  be 
a'change  of  possession  of  tbe  property  from 
the  vendor  to  tbe  vendee;  that  tbe  vendee's 
possession  must  be  exclusive  and  apparent. 
Weeks  v.  PrescoU,  58  Vt.  57. 

Where  there  is  a  joint  possession  bv  the 
vendor  and  tbe  vendee,  tbe  property  is  liable 
to  attachment  upon  the  vendor's  debts  if  a  can- 
did observer  would  be  at  a  loss  to  determine 
which  of  tbe  two  has  tbe  chief  control  and 
possession  of  it;  and,  in  case  of  doubt,  the  law 
resolves  the  doubt  against  the  party  who  should 
make  tbe  change  of  possession  open  and  visi- 
ble.    Flanaffan  v.  Wood,  88  Vt.  882. 

The  reason  of  the  rule,  which  is  to  prevent 
fraudulent  transfers  of  property,  applies  more 
strongly  to  transactions  between  husbands  and 
wives  than  to  those  between  other  persons  be- 
cause of  the  greater  facility  for  the  commission 


of  frauds  of  this  character  between  the  former. 
No.  140,  Acte  1884,  is  cited  bv  the  defendant's 
counsel  as  affording  ground  for  his  claim  that 
there  was  a  sufficient  change  of  possession  of 
this  property.  That  Act  was  designed  to  en- 
able married  women  to  make  contracts  the 
same  as  if  sole,  and  to  protect  their  personal 
estate  from  their  husband's  creditors.  It  is 
true,  however,  that  prior  to  tbe  passage  of  this 
Act  a  husband  could  make  a  valid  saJe  of  per- 
sonal property  to  his  wife,  and  that  a  married 
woman  could  acquire  as  perfect  a  title  to  such 
property  from  her  husband  as  she  could  from 
a  stranger.  Leaviti  v.  Jones,  supra.  The  Act 
referred  to  does  not  prescribe  what  shall  be  a 
sufficient  change  of  possession  of  property  in 
case  of  such  sale,  and  it  in  no  wise  relaxes  or 
varies  the  rule  above  stated. 
Jtidgment  afflrmed. 


MICHIGAN   SUPREME   COURT. 


Elsie  A.  HARVEY 

V. 

Lauren  H.  CRANE,  Plff.  in  Err. 
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A  fence  may  be  maintained  alon^  a 
.  statutory  private  road  across  the  farm 
of  another  person  when  necessary  to  the  owner's 
reasonable  enjoyment  of  the  road,  as  for  Instance 
where  It  is  used  as  a  passageway  for  stock, 
especially  where  the  owner  of  the  soil  has  land 
only  on  one  side  of  the  road. 

(April  17, 18W.) 


ERROR  to  the  Circuit  Court  for  Washtenaw 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  an  alleged  trespass  by  defendant  in 
entering  upon  plaintiff's  private  way  and  re- 
moving a  fence.    Afflrmed. 

Mr.  A^  J.  Sawyer,  with  Mr.  F.  Hinck* 
ley,  for  plaintiff  in  error : 

When  tbe  owner  of  the|  easement  attempts 
to  make  an  inclosure  thereof,  where  his  stock 
may  pasture  as  well  as  pass  over  it,  and  to  ex- 
clude tbe  owner  of  the  fee  from  all  use  there- 
of, he  has  converted  it  to  uses  and  purposes 
other  than  a  road. 

8  Kent,  Com.  482,  488. 


Note.— Sto^tttorv  provMmis  on  the  tubJecL 

It  is  a  fundamental  principle  of  the  common  law, 
as  indicated  in  numerous  decisioDS.  that  no  man  is 
bound  to  fence  his  cloSe  against  the  encroachments 
of  his  neighbor's  cattle ;  and  that  the  owner  of 
animals  must  restrain  their  trespassing  upon  his 
neighbor.  In  elfeot,  however,  this  rule  has  no  ap- 
plication in  this  country  as  by  statutory  lnnovation« 
regulations  are  prescribed  for  the  control  and  ad- 
justment of  these  matters.  These  statutory  pro- 
visions, while  employing  a  widely  variant  phrase- 
ology, are  expressive  of  the  same  intent,  and  re- 
quire substantially  that  the  occupants  of  lands 
which  are  Inclosed  by  fences  must  maintain  such 
fences  between  their  own  and  abutting  inolosures, 
in  equal  shares,  in  order  to  protect  each  from  the 
depredations  of  tbe  other's  stock.  In  support  of 
this  proposition,  see  Ala.  Rev.  Code  1867;  Dig.  1868, 
chap.  76;  Laws  1878,  chap.  87;  Ark.  Rev.  Stat.  chap. 
96:  Conn.  Gen.  Stat.  Rev.  1866,  448  et  seq.i  1  HlttelPs 
Dig.  Cal.  0  3036. 

This  Is  not  affected  by  Code.    See  S  19,  subd.  28, 
Pol.  Code  1872;   111.  Stat.  Rev.  Code  1862,  p.  158: 1 
m.  Gross  Slat.  chap.  51;  1  Ind.  Rev.  Stat.  1862,  chap. 
62;  Iowa  Code  1873,  title  11,  chap.  4;  Kan.  Gen.  Stat.  I 
art.  3,  chap.  40;  Ky.  Gen.  Stat.  chap.  56;  La.  Rev.  ! 
Code,  1870;  Ci\'il  Code,  art.  1,  chap.  3:  Me.  Rev.  Stat,  , 
1871,  title  1,  chap.  8;  Mass.  Gen.  Stat.  chap.  25: 1  Mich.  ■ 
Comp.  Laws  1871,  chap.  4;  Minn.  Rev.  Stat.  1866, ! 
chap.  18;  Miss.  Rev.  Stat.  1870,  chap.  38;  I  Wagner. 
Stat.  (Mo.)  chap.  71;  Neb,  Gen.  Stat.  18i8,  chap.  2; 
Nev.  Comp.  Laws  1873,  p.  450;  N.  H.  Gen.  Stat.  I 
1867,  chap.  128;  Nixon,  Dig.  N.  J.  Laws,  4th  ed.  881;  1 ' 
12  L.  R.  A. 


Rev.  Stat.  N.  Y.  pt.  1,  chap.  11;  1  Ohio  Rev.  Stat.  chap. 
45;  Brightly's  Purd.  Dig.  Pa.  168,  698-695;  R.  I.  Gen. 
Stat.  1872,  chap.  94;  Tenn.  Code,  S  4662;  Acts  1870-71, 
chap.  86,  S  8;  Vt.  Gen.  Stat,  chape.  28, 102;  V a.  Code 
1860,  chap.  99;  W.  Va.  Code  1868,  chap.  60;  1  Taylor, 
Stat.  (VTls.)  chap.  17. 

Where  one  party  ceases  to  improve  his  land,  or 
throws  it  open  to  the  conunoUs,  he  must  not  take 
away  any  part  of  his  partition  fence  adjoining  the 
next  Improved  inclosure  if  the  owner  or  occupant 
of  such  inclosure  elects  to  pay  its  value  within  a 
reasonable  time,  which  is  generally  fixed  by  statute 
Thompson,  Law  of  the  Farm,  §  237,  note. 

The  statutes  of  the  several  States  have  provis- 
ions more  or  less  explicit  to  this  effect. 

It  has  been  held  by  the  Supreme  Court  of  Dlinois 
that  a  partition  fence,  whether  existing  by  agree- 
ment, acquiescence  or  statutory  provision,  cannot 
be  removed  until  the  parties  interested  in  its  re- 
maining are  properly  notified  of  the  intended  re- 
moval.   McCormick  v.  Tate,  20  111.  :S84. 

Rights  of  the  owner  of  the  fee. 

The  plaintiff,  as  owner  of  the  soil,  has  all  the 
rights  and  benefits  of  ownership  consistent  with 
such  an  easement  (Atkins  v.  Bordman,  2  Met.  457; 
Bakeman  v.  Talbot,  31  N.  T.  371);  among  others 
must  be  the  right  to  have  his  lands  fenced  or  un- 
fenced  at  his  pleasure.  In  the  absence  of  fences 
his  horses  and  cattle  must  not  obstruct  the  defend- 
ant's way;  and  the  defendant  is  bound  to  the  exer- 
cise of  due  and  reasonable  care  by  his  own  methods 
to  prevent  his  cattle  or  other  animals  from  tres- 
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The  owner  of  the  soil  is  under  no  obligation 
to  fence  along  a  highway  unless  he  pleases,  ex- 
cept as  required  bv  statute. 

WiUiams  v.  Michigan  Cent.  E.  Co.  2  Mich. 
259;  Wood  v.  La  Rue,  9  Mich.  159;  Gardner  v. 
Smith,  7  Mich.  410. 

The  owner  of  the  soil  over  which  an  ease- 
ment exists,  either  as  a  right  of  way,  or  a 
right  to  flow,  has  all  the  rights  and  benefits  of 
ownership  consistent  therewith.  He  has  the 
right  to  the  herbage  growing  thereon,  and  can 
use  it  for  raising  crops  or  for  pasturing  cattle. 

Smith  V.  Langetoald,  1  New  Eng.  Rep.  449, 
140  Mass.  205. 

Action,  in  one  form  or  another,  by  the  owner 
of  the  dominant  estate,  to  restrain  the  owner 
of  the  servient  estate  from  destroying  his  right 
of  way  by  placing  gates  and  fences  across  it, 
depositing  substances  in  it,  building  buildings 
upon  it,  cutting  it  up  and  rendering  it  impas- 
sable by  drawing  heavy  loads  over  it  and  the 
like,  are  common  in  the  books.  But  this  and 
the  case  of  BnU  v.  BHU,  11  Cent.  Rep.  805. 
108  N.  Y.  511,  are  the  only  cases  we  have 
found  where  the  owner  of  the  right  of  way  at- 
tempted by  suit  to  increase  the  burden  upon 
the  fee. 

The  right  acquired  by  the  plaintiff  by  his 
proceeding  to  lay  out  a  private  way  is  the 
right  of  passage,  that  is,  the  right  to  use  the 
surface  of  the  soil  for  the  purpose  of  passing 
and  repassing,  and  the  incidental  right  of  prop- 
erly fitting  the  surface  for  that  use,  and  of 
keeping  the  same  in  repair,  and  the  right  to 
maintain  an  action  for  the  redress  of  any  in- 
Jury  to  these  rights.  The  defendant,  as  owner 
of  the  soil,  has  all  rights  and  benefits  of  owner- 
ship consistent  with  such  easement.  Among 
others  he  has  the  right  of  possession,  and  the 
actual  possession,  and  the  right  to  have  his 
land  fenced  or  unfenced  at  his  pleasure. 

Brill  V.  BrUl,  supra;  Durfee  v.  Oarvey,  78 
Cal.  546;  Washb.  Easem.*  188,  264,  265;  8h(yrt 


V.  Divine,  5  New  Eng.  Rep.  698,  146  Mass. 
119;  Adams  v.  Emerson,  6  IPick.  57;  Bakeman 
V.  Talbot,  31  N.  Y.  866;  MaxwU  v.  McAfee, 
9  B.  Mon.  20;  ffuson  v.  Young,  4  Lans.  68; 
Baker  v.  FHek.  45  Md.  837;  Amp  v.  ShatB,SSi 
Me.  879. 

Mr.  J.  WilUurd  Babbitt  for  defendant 
in  error. 

McGratht  J.,  delivered  the  opinion  of  the 
court: 

This  is  trespass  for  tearing  down  a  fence  on 
the  line  of  a  private  road.  The  cause  was  tried 
by  the  court,  and  comes  here  upon  findings  of 
fact  and  conclusions  of  law.  Defendant  owned 
a  parcel  of  land  lying  between  plaintiff's  land 
and  the  public  highway.  Plaintiff  in  August, 
1887,  applied  to  the  highway  commissioner, 
under  the  statute,  to  lay  out  a  private  road 
twenty-four  feet  wide,  at  one  side  of  defend- 
ant's premises,  extending  from  the  public  high- 
way to  plaintiff's  land,  upon  which  application 
the  necessary  proceedings  were  had,  and  the 
road  was  laid  out  and  opened,  taking  less  than 
one  third  of  an  acre  of  land,  for  which  ihe 
jury  awarded,  and  plaintiff  paid,  $75.  The  de- 
fendant did  not  signify  his  intention  of  making 
use  of  said  private  road  pursuant  to  section 
1898,  How.  Stat.  Since  the  opening  of  said 
highway  in  August,  1887,  the  plaintinbas  been 
accustomed  to  use  her  said  land  as  pasturag^; 
that  during  the  seasons  of  pasture  the  plaintiff 
has  dailv  driven  her  stock,  cattle  ana  horses 
over  and  along  said  private  road;  that  the  lot 
of  the  defendant  lying  adjacent  to  this  private 
road  on  the  south  side  thereof  embraces  some 
nine  acres  of  land,  and  is  arable  soil,  used  by 
the  defendant  for  crops  and  pasturage;  that, 
shortly  after  the  opening  of  said  private 
way,  the  defendant  said  to  the  plaintiff  that  he 
did  not  know  as  be,  the  defiendant,  wished  for 
any  fence  on  the  south  side  of  said  right  of 
way;  that  at  some  later  period « the  defendant 


passing  on  the  plalntiff^s  premises.  An  Inclosed 
road  m\g\\t  be  a  oonvenlenoe,  but  Its  oreatlon  Is 
not  Imposed  upon  the  plaintiff  by  the  terms  of  the 
grant:  it  Is  not  an  actual  or  direct  necessity  to  the 
full  enjoyment  of  the  privilege  reserved,  and  it 
cannot  be  implied  as  incident  thereto.  Brill  v. 
Brill,  n  Cent.  Rep.  806, 108  N.  Y.  6U. 

The  defendant  certainly  has  no  right  to  preclude 
the  plaintiff  from  availing  himself  of  tbe  right  of 
passage,  or  to  render  tbe  exercise  of  that  right  un- 
usually or  unreasonably  dJfBoult  or  burthensome. 
Bakeman  v.  Talljot,  8]  N.  Y.  886. 

Owner  liable  for  in^rdes  oceasioned  by  defective 
fence. 

One  who  erects  and  maintains  a  barb- wire  fence, 
although  entirely  upon  bis  land,  the  wires  of  which 
are  not  properly  stretched,  but  are  left  hanging 
loose  in  such  a  way  that  stock  are  not  likely  to 
see  them,  and  are  liable  to  run  upon  them  and  be 
injured,  is  (ruilty  of  negligence  in  creating  a  liabil- 
ity for  such  injuries.  Loveland  v.  Gkundner,  i  L. 
B.  A.  895,  79  CaL  817. 

A  failure  to  keep  a  lawful  fence  around  a  grow- 
ing crop  which  in  its  nature  cannot  be  regarded  as 
dangerous  to  stock  cannot  be  regarded  as  such 
negligence  as  will  render  the  owner  of  the  ground 
liable  for  injury  resulting  to  animals  running  at 
large,  that  entered  and  were  injured  by  eating  the 
crop.  Fennell  v.  8eguin  Street  B.  Ck>.  70  Tex.  870. 
12  L.  R.  A, 


Effects  of  the  unknefvl  removal  of  fence. 

Where  a  division  fence  has  been  unlawfully  re- 
moved by  the  owner,  leaving  the  crops  of  the  ad- 
joining owner  exposed,  the  latter  has  the  legal 
right  to  avert  the  danger  by  again  conneoting  his 
fence  with  that  of  the  former,  and  the  latter  is 
guilty  of  an  offense,  under  Tex.  Pen.  Code,  art 
684,  if  he  pulls  down  tbe  fence  so  erected  to  close 
tbe  gap  caused  by  his  removal  of  the  division 
fence.    Jamison  v.  State,  27  Tex.  App.  44S. 

The  sole  owner  of  a  division  fence  cannot  law- 
fully withdraw  or  separate  it  from  the  connecting 
fence  of  the  adjoining  owner  without  first  giving 
notice  In  writing  of  his  intention  to  do  so.  under 
Tex.  Stat.  1887,  p.  80,  8  2,  for  at  least  six  months 
prior  to  so  doing.  Jamison  v.  State,  27  Tex.  App. 
442. 

It  is  the  duty  of  a  landowner  to  take  notice  of 
the  natural  propensity  of  domestic  animals,  and  to 
exercise  reasonable  care  to  prevent  his  fence  from 
becoming  dangerous.  The  fact  that  the  fenoe  wis 
constructed  entirely  upon  defendant's  land  is  no  de- 
fense, if  negligently  constructed  or  maintained. 
Loveland  v.  Gardner,  4  L.  B.  A.  886, 70  OaL  817. 

''Under  the  statute  of  Indiana,**  both  parties  to 
a  partition  fence  are  equally  bound  to  maintain  it 
Either  may  repair,  and  enforce  contribution  from 
the  other;  but  failure  to  do  so  leaves  them  upoa 
their  respective  common -law  rights  and  obliga- 
tions. Myers  V.  Dodd,  9  Ind.  280.  And  see  Cook  r. 
Morea,  88  Ind.  487. 
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instructed  tbe  plaiotiff  that  she  must  lead  her 
stock  when  they  passed  along  this  way;  that 
thereafter,  in  the  summer  of  1888,  the  plaintiff 
erected  a  post  and  wire  fence  along  tbe  south 
side  of  said  way,  and  about  one  foot  within  the , 
limits  of  the  same;  that  said  fence  was  suffi- 
cient to  turn  the  said  stock  of  cattle  and  horses 
and  keep  them  within  the  way  while  passing 
through  tbe  same;  that  in  tbe  month  of  May, 
1889,  the  defendant  entered  upon  said  way, 
and  tore  down  and  reipoved  the  said  fence  as 
aforesaid  erected  by  the  plaintiff;  and  this  ac- 
tion is  brought  to  recover  for  the  alleged  tres- 
pass; that  the  damage  to  said  fence  was  $2; 
that  the  defendant  did  not  consent  or  object  to 
the  building  of  the  fence  by  the  plaintiff  along 
the  said  right  of  way;  that  the  wires  compos- 
ing tbe  said  fence  so  built  by  the  paid  plaintiff 
along  the  said  way  were,  to  some  extent,  atone 
or  two  points,  down  and  on  the  defendant's 
land;  that  there  was  no  evidence  that  defendant. 
Crane,  interfered  with  plaintifi's  use  of  the 
said  right  of  said  road.  The  court  found,  as  a 
conclusion  of  law  from  the  above  and  forego- 
ing facts,  that  the  plaintiff  had  the  right  of 
way  or  private  passage  over  the  land  of  the 
defendant;  that,  as  an  incident  thereto,  she 
had  the  right  to  whatever  may  be  necessary 
for  the  reasonable  and  proper  enjoyment  there- 
of; that  it  is  unreasonable,  while  the  defendant 
crops  or  pastures  his  land  adjacent  to  said 
Tight  of  way,  to  forbid  or  prevent  the  plaintiff 
from  employing  the  usual  and  reasonable 
methods  of  protecting  herself  from  the  hazards 
and  danger  attending  the  driving  of  stock 
along  said  way,  with  the  fields  of  thedefendant 
invitmg  and  uninclosed;  that  to  withhold  such 
right  of  protection  from  the  plaintiff,  and  at 
the  same  time  to  hold  her  responsible  for  all 
damage  which  her  stock  may  unavoidably  do 
to  the  property  of  the  defendant,  is  practically 
to  destroy  the  value  of  the  right  which  the 
plaintiff  has  purchased,  or,  if  there  be  no  lia- 
bility except  for  want  of  due  care,  yet  with  the 
growing  grain  lying  adjacent  thereto,  un- 
fenced,  it  would  be  impossible  to  enjoy  to  any 
reasonable  extent  this  right  of  way.  The 
right,  therefore,  of  the  plaintiff  to  erect  and 
maintain  a  suitable  fence  adapted  to  the  object 
sought,  and  within  the  right  of  way,  must  be 
deemed  an  incident  necessary  to  the  reasonable 
enjoyment  of  the  easement  obtained,  and  the 
court  finds,  as  a  conclusion  of  law,  that  the 
plaintiff  is  entitled  to  recover  in  this  action, 
and  assesses  the  damages  of  the  plaintiff  at  the 
sum  of  |2,  with  costs  of  suit  to  be  taxed. 

The  defendant  insists  that  he  is  still  the 
owner  of  the  soil  over  which  the  easement  ex- 
ists; that  as  such  he  is  entitled  to  the  herbage 
growing  thereon,  and  to  use  the  land  for  rais- 
ing crops,  or  for  pasturage,  subject  only  to 
plaintiff's  right  of  way  over  it;  and  the  defend- 
ant cannot  be  excluded  from  it  by  the  con- 
struction of  a  fence  on  the  line  of  the  way. 
"Action  in  one  form  or  another," says  coun- 
-Bel  for  defendant,  "  by  the  owner  of  the  domi- 
nant estate,  to  restrain  the  owner  of  the  servient 
estate  from  destroying  his  right  of  way,  by 
placing  gates  and  fences  across  it,  depositing 
substances  in  it,  building  buildings  upon  it, 
cutting  it  up.  and  rendering  it  impassable  by 
drawing  heavy  loads  over  it,  and  the  like,  are 
common  in  books.  But  this,  and  the  case  of 
13  L.  R.  A. 


BriU  V.  Brill,  108  N.  Y.  611,  11  Cent.  Rep. 
805,  are  the  only  cases  we  have  found  where 
the  owner  of  the  right  of  way  attempted  by 
suit  to  increase  the  burden  upon  the  fee. 
While  it  is  true,  is  it  not  because  the  riffht  to 
an  inclosed  way  is  generally  conceded?  It 
cannot  be  denied  that  as  a  rule  public  high- 
ways, private  rights  of  way,  and  ways  or  lanes 
maintained  upon  agricultural  lands  for  the 
convenience  of  private  owners,  are  in  fact  in- 
closed. This  is  not  a  case  where  the  owner 
of  the  dominant  estate  seeks  to  compel  the 
owner  of  the  servient  estate  to  maintain  a  fence, 
for  here  the  owner  of  the  dominant  estate  seeks 
only  to  establish  her  right  to  inclose  the  way 
to  protect  herself  in  its  enjoyment.  It  is  well 
known  that  private  roads  are  invariably  in- 
closed, and  no  case  can  be  found  in  the  books 
where  the  right  to  inclose  a  statutory  private 
road  has  been  assailed.  In  several  of  the  ad- 
judicated cases  the  existence  of  boundary-line 
fences  appears.  Whether  inclosed  by  the 
owner  of  the  fee  or  the  owner  of  the  way  we 
Are  not  advised,  but  the  fact  of  inclosure  le- 
mains.  When  a  right  of  way  exists  by  virtue 
of  a  license  or  grant,  the  incidents  of  that  right 
are  determined  by  reference  to  such  grant  or 
license,  and  when  that  is  uncertain  or  ambigu- 
ous, the  circumstances  surrounding  the  grant 
or  license  and  the  situation  of  the  parties 
must  be  inquired  into  with  a  view  of  arriving 
at  the  intention  of  the  parties.  When  acquired 
by  prescription,  it  is  largely  a  question  of  the 
nature  of  the  prior  use.  The  right  here  in- 
sisted upon  is  not  one  acquired  by  grant,  license, 
or  prescription.  It  is  one  acquired  and  paid 
for  under  the  Statute.  It  is  not  simply  a  right 
of  way  over  defendant's  land,  nor  a  right  of 
ingre^  or  egress  merely.  It  is  a  statutory  pri- 
vate road,  twenty-four  teet  in  width,  all  or  any 
part  of  which  may  be  used  by  plaintiff  for  any 
and  all  purposes  for  which  any  highway  may 
be  used.  It  may  be  planked,  paved,  macad- 
amized or  graveled  by  plaintiff  for  its  entire 
width.  The  Statute  contemplates  not  only  a 
record  of  the  description  and  laying  out,  but 
an  actual  opening  of  the  road,  involving  the 
taking  down  of  cross-fences,  excluding  the 
presumption  that  the  possession  was  to  remain 
in  the  owner  of  the  fee. 

It  appears  from  the  adjudications:  (1)  That 
the  conveyance  of  a  right  of  way  gives  to  the 
grantee  not  only  a  right  to  an  unobstructed 
passage  at  all  times  over  defendant's  lands,  but 
also  such  rights  as  are  incident  or  necessary  to 
tbe  enjoyment  of  such  rieht  or  passase.  Max- 
wells. McAtee,9B.lAon.2l;  Bliss  v.  Greeley,  4^ 
N.  Y.671;  Herrman  v.  Roberts.  119  N.Y.  87, 7 
L.  R.  A.  226.  (2)  The  owner  of  the  way, 
where  its  limits  are  defined,  has  not  only  the 
rights  of  a  free  passage  over  the  traveled  part, 
but  also  to  a  free  passage  on  such  portions  of 
the  way  as  he  thinks  proper  or  necessary. 
Herrman  v.  Boberts,  supra,  (3)  The  owner  of 
the  fee,  subject  to  an  easement,  may  rightfully 
use  the  land  for  any  purpose  not  inconsistent 
with  the  rights  of  the  owner  of  the  easement. 
East  Tennessee,  V.  d  G.  B,  Co.  v.  Telford 
(Tenn.)  14  S.  W.  Rep.  776;  Herrman  v.  "Rob- 
erts, supra;  Cooley,  Const.  Llm.  691.  (4)  ITie 
rights  of  the  owner  of  the  easement  are  para- 
mount, to  the  extent  of  the  grant,  to  those  of 
the  owner  of  the  soil.    Herrman  v.  Boberis, 


604 


MiCHieAN  SUPSEME  CoURT. 


yiAR., 


supra;  East  Tennessee,  V.  <&  O.  R,  Co.  v.  Tel- 
fora,  supra;  Kansas  Cent.  R.  Co,  v.  AUen,  22 
Kan.  2B5.  (5)  The  owner  of  the  soil  is  under 
no  obligation  to  repair  the  way,  as  that  duty 
belongs  to  the  party  for  whose  benefit  it  is 
constructed.  Herrman  v.  Roberts^  supra.  (6) 
What  may  be  considered  a  proper  and  rea- 
sonable use  by  the  owner  of  the  fee,  as  distin- 
guished from  an  unreasonable  and  improper 
use,  as  well  as  what  may  be  necessary  to 
plaintiff's  beneficial  use  and  enjoyment,  are 
questions  of  fact  to  be  determined  by  the  trial 
court  or  jury.  Dakemnn  v.  Talbot,  81  N.  Y. 
SJ66;  Etison  v.  Young,  4  Lans.  64;  Prentice  v. 
Qeiger,  74  N.  Y.  842;  Herrman  v.  Roberts  and 
Kansas  Cent.  R.  Co.  v.  Allen,  supra. 

In  Herrman  v.  Roberts,  supra,  decided  in 
1880,  the  court  says:  **It  cannot  be  assumed, 
in  the  absence  of  any  provision  looking  thereto 
in  the  grant,  that  the  grantor  intended  to  re- 
serve any  use  of  the  land  which  should  limit  or 
disturb  the  full  and  unrestricted  enjoyment  of 
the  easement  granted.  The  purpose  contem- 
plated by  the  grant  was  the  creation  of  ari 
easement  for  the  plaintiff's  use,  and  not  the 
reservation  to  the  owner  of  the  use  of  his  land. 
Every  use  by  the  owner  was  abandoned,  except 
such  as  might  be  made  in  a  mode  entirely  con- 
sistent with  the  full  and  undisturbed  enjoyment 
by  the  grantee  of  the  easement.  The  idea  of 
a  joint  use  of  the  land  by  both  parties,  in  the 
sense  that  a  use  by  the  grantee  should  at  any 
time  give  way  to  a  use  by  the  grantor,  is  con- 
trary to  the  plain  meaning  and  intent  of  the 
grant.  The  use  of  the  land,  says  the  court,  for 
agricultural  purposes,  is  clearly  inconsistent 
with  the  rights  acquired  by  plaintiff." 

In  Bakeman  v.  Talbot,  supra,  the  lands  of 
defendant,  divided  into  several  lota,  lay  be- 
tween two  parcels  of  land  owned  by  plaintiff, 
one  of  which  was  a  wood-lot.  Defendant  had 
constructed  a  fence  on  the  lines  of  his  several 
lots,  but  had  provided  a  set  of  bars  at  each 
point  crossed  by  the  right  of  way.  The  right 
of  way  rested  in  a  decree  of  partition,  which 
gave  to  the  plaintiff  "  the  right  of  way  to  ena- 
ble him  to  pass  to  and  from  his  wood-lot,  for 
the  purpose  of  obtaining  wood;"  and  it  was 
held  that  nothing  passed  as  an  incident  to  such 
grant  but  what  was  requisite  to  its  fair  enjoy- 
ment; that  the  present  arrangements  were  suit- 
able and  sufiicient  under  existing  circum- 
stances; that,  if  the  passage  was  made  as  con- 
venient as  the  mode  of  access  which  a  farmer 
usually  provides  for  himself  to  get  to  and  from 
his  wood-land,  it  was  sufiicient;  that  after  the 
circumstances  have  changed,  and  the  question 
shall  then  arise  as  to  what  shall  then  be  proper, 
it  may  be  then  determined  that  an  open  way 
may  be  necessary. 

In  Brill  v.  Brill,  stipra,  defendant  sold  to 
plaintiff,  and  reserved  the  right  of  free  ingress 
and  egress  across  the  premises  conveyed,  and 
plaintiff  complained  because  defendant  left  the 
gates  open,  and  defendant  complained  because 
plaintiff  refused  to  maintain  fences  along  the 
road.  Although  the  court  said  that  the  owner 
of  the  soil  has  the  right  to  have  the  way  fenced 
or  unfenced  at  his  pleasure,  yet  the  question 
there  was  whether  plaintiff  could  be  compelled 
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to  maintah)  a  fence,  and  the  court  held  thatfhe 
was  not  obliged  to  maintain  a  fence;  that  an 
inclosed  fence  was  not  an  actual  or  direct  ne> 
oessity  to  the  full  enjoyment  of  the  privilege 
reserved.  The  court  in  that  case  found  that 
the  necessity  for  the  fence  did  not  exist.  The 
right  was  one  of  ingress  and  egress  merely, 
over  an  open  way,  which  had  been  used  befoie 
the  land  had  been  divided.  No  specific  num- 
ber of  feet  was  set  apart.  Fences,  under  such 
circumstances,  would  increase  the  burden  by 
actually  takin^^  the  additional  land  necessary  for 
a  fence  each  side  of  the  way.  The  right  of  way 
in  that  case  was  through  the  farm,  separating 
it  into  two  parcels,  in  which  case  fences  would 
necessarily  seriously  inconvenience  the  owner 
of  the  fee.  The  court  says:  **  The  plaintiff's 
lands  were  thus  made  servient  to  the  conven- 
ience and  pleasure  of  the  owner  of  the  other 
parcel  of  land  to  the  expressed  extent,  and  no 
further.  No  case  hais  been  found  which  im- 
poses a  duty  upon  the  owner  of  the  lands  so 
burdened  to  do  any  positive  act,  as,  in  this  in- 
stance, erect  or  mam  tain  a  fence  for  the  benefit 
of  the  owner  of  the  dominant  estate.  The 
plaintiff  was  no  more  bound  to  define  hy 
fences  the  course  they  should  take  than  he 
was  to  prepare  the  surface  of  the  way  for  their 
safe  travel."  As  we  have  already  said,  plain- 
tiff does  not  seek  to  impose  the  duty  of  any 
positive  act  upon  defendant.  She  seeks  pimply 
to  be  allowed,  at  her  own  expense,  to  make 
this  way  as  convenient  as  the  modes  of  passage 
which  farmers  usually  provide  for  themselves 
upon  their  own  premises.  This  is  a  road  laid 
out  and  opened  twenty-four  feet  wide.  It  is 
laid  across  one  end  of  defendant's  farm.  De^ 
fendant  owns  no  land  beyond  it  The  fence  is 
within  the  twenty-four  feet  It  is  built,  not 
for  ornament,  or  to  mark  the  line  of  the  way 
merely,  but  for  utility,  because  actually  neces- 
sary. Applying  the  rules  laid  down  by  these 
adjudications,  it  seems  clear  to  me  that  plain- 
tiff is  entitled  to  make  use  of  this  way  for  any 
and  all  purposes  for  which  a  road  maybe  used; 
that  defendant  is  under  no  obligation  either  to 
improve  the  bed  of  the  way,  or  to  protect  its 
use;  that  plaintiff  is  entitled  to  do  any  act 
which  may  be  necessary  to  promote  its  "bene- 
ficial use,  to  the  extent  of  inclosing  the  same: 
that  the  only  limit  to  the  servitude  which  she 
is  entitled  to  impose  upon  the  fee  is  what  may 
be  deemed  necessary  and  essential  to  her  en- 
joyment of  the  rights  acquired;  that  the  rights 
of  defendant  in  this  way  are  subject  to  plain- 
tiff's  necessities  arising  from  the  legitimate  use 
of  the  road;  that  the  necessity  and  reasonable- 
ness of  the  means  made  use  of  to  adapt  the 
road  to  her  use  are  questions  of  fact,  to  be  de- 
termined by  the  trial  court;  and  that  the  find- 
in  cs  of  the'  trial  court  in  that  regard  are  con- 
clusive upon  us.  The  court  below  finds  that 
the  plaintiff  has  been  accustomed  daily  to  drive 
her  cattle  and  horses  through  this  private  road, 
and  that  a  fence  along  the  same  is  an  incident 
necessary  to  the  reasonable  enjoyment  thereof. 

The  judgment  is  therefore  affirmed,  frith  eotis 
to  plaintiff. 

The  other  Justices  concurred. 
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Elijah  C.  FINNEY,  Appt. 

George  F.  HARDING. 

(— .tu ). 

A  lajidlord'8  lien  cm  erop«Sfor  rent'uiider 
Rer.  Stat.,  chap.  80,  can  give  him  do  right  to 
maintain  a  personal  action  for  damages  against 
a  bona  fide  purchaser  from  the  tenant  although 
he  may  follow  the  goods  and  distrain  for  his  rent. 

(Oraig^  J.,  diaaenU.) 

^  (March  30, 1801.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  Third  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Doug- 
las County  In  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  from  defendant 
for  having  purchased  from  plaintiff's  tenant 
crops  subject  to  a  landlord's  lien.  Beverwd, 
|g.The  facte  are  stated  in  the  opinion. 

Messrs.  Eckhart  &  Moore  for  appellant. 

Mr.  William  J.  Ammen  for  appellee. 

Shope»  J.,  delivered  the  opinion  of  the 
court: 

The  following  statement  of  fact,  taken  from 
the  opinion  of  the  appellate  court,  will  be 
sufficient  to  present  the  single  point  arising  on 
this  record:  Appellee,  a  resident  of  Chicago, 
made  a  lease,  in  writing,  to  Matthias  Elien,  of 
a  qutarter-section  of  land  in  Douglas  County, 


for  one  year  from  March  1,  1886,  at  a  cash 
rent  of  $480,  payable  on  or  before  the  Ist  day 
of  January  next  following,  and  providing, 
among  other  things,  that  the  crops  should  not 
be  removed  until  the  rent  was  paid.  In  Aug- 
ust and  December,  1886,  appellant  for  his 
firm,  which  then  was,  and  for  some  years  had 
been,  engaged  in  the  business  of  buying  and 
shipping  grain  at  Tuscola,  about  three  miles 
from  the  demised  premises,  purchased  of  the 
tenant  oats  and  corn  raised  on  said  premises,  of 
the  value  of  $227.16,  and  paid  him  therefor  in 
good  faith,  and  without  any  notice  that  he  was 
a  tenant,  or  that  the  grain  had  been  raised  on 
demised  premises,  or  that  any  rent  was  unpaid; 
about  the  1st  of  January,  1887,  Elien  left  the 
farm  and  the  county  wholly  insolvent,  and 
with  $380  of  the  rent  unpaid.  Appellee  brought 
this  suit  to  the  October  Term,  1887,  in  assump-^ 
sit,  on  the  common  counts,  and  a  Sf^ecial  count 
setting  out  the  facts,  to  which  the  defendant 
pleaded  the  general  issue,  which  was  tried  by 
the  court  without  a  jury,  under  a  stipulation 
that  the  form  of  action  might  be  disregarded, 
and  any  legal  claim  or  defense  shown.  Judg- 
ment was  given  for  the  plaintiff  for  $227.16. 

The  single  point  for  decision  is  stated  by  the 
counsel  for  the  appellant  to  be  "  whether  a 
bona  fide  purchaser,  without  notice,  of  crops 
grown  on  rented  premises,  for  a  valuable  con- 
sideration, is  protected  in  law;"  and,  as  stated 
by  counsel  for  appellee,  "Does  the  statutory 
lien  of  the  landlord  on  the  crops  hold  against 
the  purchaser^ of  the  crop  from  the  tenant,  who 
purchases  within  the  six  months  nam^  by  the 


Kon.— Express  UgUiUUion  on  the  subject  of  land- 
lords^ liens. 

By  express  legislation,  in  several  States,  an  at- 
tempt  has  been  made  to  regulate  the  rights  of  a 
landlord  to  secure  his  unpaid  rental  by  a  statutory 
lien  upon  growing  crops. 

The  language  of  this  legislation  lias  assumed  a 
variant  phraseology,  but  Its  substantial  require- 
ments have  been  found  embodied  in  the  Act  of 
Congress,  passed  February  22, 1867,  98 12,  U  (Stat  at 
L.)404. 

The  Act  referred  to  is  in  entire  harmony  with 
the  various  legislative  provisions  in  the  different 
States,  and  any  Judicial  interpretation  it  may  re- 
ceive Is  peculiarly  applicable  as  an  exposition  to 
any  of  the  state  enactments  of  similar  import. 
Especially  is  this  true  of  the  Illinois  Statute  under 
construction  in  the  principal  case. 

The  eonelttsUms  of  authority. 

The  courts  of  Iowa,  Missouri,  Alabama  and  Ar- 
kansas, interpreting  the  Statutes  of  those  States 
(Iowa  Code.  S9 1270,  1271;  Mo.  Rev.  Stat  618;  Ark. 
Bev.  Stat.  679,  and  Clay*s  Ala.  Dig.  806),  which  are 
nearly  similar  in  their  provisions  to  the  Act  now 
under  consideration,  have  adjudged  as  follows: 

1.  The  landlord^  lien  attaches  at  the  commence- 
ment of  the  tenancy,  or  where  the  goods  are  car- 
ried on  the  rental  premises,  and  not  from  the  time 
of  the  commencement  of  proceedings  to  enforce 
it.  Grant  v.  Whitwell, » Iowa.  168;  Powell  v.  Had- 
den,  21  Ala.  746;  Sevier  v.  Shaw,  26  Ark.  417;  Smith 
V.  Meyer,  26  Ark.  609. 

2.  The  landlord*s  lien  is  upon  the  stock  in  mass 
and  not  in  detail,  and  when  goods  are  sold  in  the 
usual  course  of  trade  carried  on,  in  or  upon  the 
rental  premises,  they  are  sold  discharged  of  the 
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lien,  and  the  lien  continues  on  those  remaining. 
Orant  v.  Whitwell,  supra,  re-aflirmed  In  Carpenter 
V.  Gillespie,  10  Iowa,  602,  and  again  in  Doane  v. 
Garretson.  24  Iowa,  861. 

8.  This  lien  continues  eight  months,  and  during 
that  time  the  landlord  may  take  steps  to  subject 
the  crop  to  the  payment  of  the  rent.  If  the  prop- 
erty remains  In  specie  in  the  hands  of  an  assignee, 
he  may,  during  the  continuance  of  the  lien,  seize  it  \ 
under  protest;  or  might,  if  it  was  consumed,  hold 
the  assignee  accountable  for  its  value,  if  the  as- 
signment was  taken  with  a  knowledge  of  the  exist- 
ence of  the  lien.    Knox  v.  Hunt,  18  Mo.  248. 

4.  Statutory  liens  without  possession  have  the 
same  virtue  .that  existed  in  common-law  liens  ac- 
companied by  possession.  Grant  v.  Whitwell,  su- 
pra. 

At  common  law,  a  purchaser  of  goods  and  chat- 
tels takes  them  subject  to  the  same  lien  which  ex- 
isted against  the  vendor.  Man  v.  Shiffner,  2  East, 
628;  Oodln  v.  London  Assur.  Co.  1  Burr.  480;  Burton 
V.  Smith.  88  U.  S.  13  Pet.  464, 10  L.  ed.  248. 

In  the  case  of  Webb  v.  Sharp,  80  U.  S.  18  WalL  16, 
20  L.  ed.  478,  the  court  in  part  construed  the  Act 
of  1867,  and  adopted  substantiaUy  the  same  rules  of 
construction  which  guided  the  court  of  last  resort 
of  Iowa. 

Repeated  decisions  in  other  Jurisdictions  have 
settled  the  question  that  the  lien  in  such  cases  at- 
taches at  the  commencement  of  the  tenancy,  or 
whenever  personal  chattels  owned  by  the  tenant 
and  subject  to  execution  for  debt  are  brought  on 
the  rented  premises.  Grant  v.  Whitwell,  0  Iowa, 
168;  Carpenter  v.  Gillespie,  10  Iowa,  602;  Doane  v. 
Garretson,  24  Iowa,  861;  Powell  v.  Hadden,  21  Ala. 
748;  Sevier  v.  Shaw,  26  Ark.  417;  Smith  v.  Meyer,  Id. 
000. 
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Statute,  but  whose  purchase,  however,  is  in 
good  faith,  for  value,  without  actual  notice  of 
the  ezisteDce  of  the  facts  coutemplated  by  the 
provisions  of  statute  "  creating  the  lien?  By 
stipulation  a  jury  was  waived,  and  under  the 
declaration  and  plea  of  general  issue  filed  proof 
was  admissible  that  would  sustain  the  plain- 
tiff's right  of  recovery  in  any  form  of  action 
or  maintain  any  defense  available.  Proposi- 
tions of  law  were  asked  and  refused,  properly 
raising  the  question  stated.  The  question  is 
therefore  broadly  presented,  whether  a  right  of 
action  is  shown  in  the  plaintiff,  irrespective  of 
the  form  of  action.  The  plaintiff  is  not  seek- 
ing in  this  action  to  enforce  his  Hen  upon  the 
crops  grown  upon  the  demised  premises,  but 
to  charge  the  defendant  as  purchaser  thereof, 
in  a  personal  action  for  their  value.  Appellant 
was  engaged  in  the  business  of  buying  and 
selling  grain  at  Tuscola,  and  in  August  and 
Deceml^r,  Elien,  the  tenant  of  appeUee,  sold 
to  appellant  oats  and  com  in  the  regular  course 
of  business,  amounting  to  |227.16,  which  was 
paid  for  at  the  time.  The  suit  was  brought  in 
October,  1887.  It  is  conceded  that  the  grain 
was  purchased  in  the  ordinary  way,  without 
notice  by  appellant  of  Ellen's  relation  to  ap- 
pellee, or  that  the  grain  was  raised  upon  rented 
premises,  nor  are  there  any  facts  and  circum- 
stances shown  which,  it  is  claimed,  would  put 
appellant  upon  inquiry,  or  which,  if  followed, 
would  lead  to  the  fact.  The  81  st  section  of 
the  Landlord  and  Tenant  Act  (Hev.  Stat.  chap. 
80)  is  as  follows:  "Every  landlord  shall  have 
a  lien  upon  the  crops  grown  or  growing  upon 
the  demised  premises  for  the  rent  wereof, 
whether  the  same  is  payable  wholly  or  in  part 
in  money,  or  specific  article  of  property  or 


products  of  the  premises,  or  labor,  and  also  for 
the  faithful  performance  of  the  term  of  the 
lease.  Such  lien  shall  continue  for  the  period 
of  six  months  after  the  expiration  of  the  term 
for  which  the  premises  were  demised."  Casea 
involving  this  section  of  the  Statute,  In  various 
forms,  have  frequently  been  before  the  court, 
but  in  none  of  them  hafi  this  question  been  de- 
termined. In  Miles  v.  James,  86  HI.  899,  it 
was  held  that  the  lien  of  the  landlord  was  par- 
amount to  that  of  an  execution.  In  Thompton 
V.  Mead,  67  HI.  895,  and  WeUel  v.  Mayers,  91  HI. 
497,  it  was  held  that  the  lien  of  the  landlord 
was  prior  to  that  execution  and  attachment 
Substantially  the  same  question  was  presented 
in  Prettyman  v.  UnkCnd,  TI  111.  206.  In  WaU 
V.  Scofield,  76  Dl.  361,  it  was  found  that  Watt, 
the  purchaser  from  the  tenant  of  Scofield,  had 
full  knowledge  of  the  landlord's  lien  for  rent, 
and  was  chargeable  with  notice  that  the  rent 
was  unpaid.  The  case,  however,  went  off  up- 
on the  ^ound  that  trover  would  not  lie:  and 
the  action  being  trover,  the  judgment  below 
was  reversed.  In  Hunter  v.  Whitfield,  89  III. 
229,  the  court  expressly  found  that  the  pur- 
chaser was  chargeable  with  notice  of  the  land- 
lord's lien,  and  expresslv  declined  to  determine 
the  question  as  to  whether  an  action  would  lie 
against  a  bona  fide  purchaser  for  value  and 
without  notice.  In  Frink  v.  PraU,  26  111.  App. 
222,  the  question  was  simply  whether  trover 
would  lie  by  the  landlord  against  the  purchas- 
er of  the  crop.  It  therefore  follows  that  the 
question  may  be  regarded  substantially  as  one 
of  first  impression  in  this  court. 

The  appellate  court  of  the  second  district, 
in  H<nM  v.  Clark,  28  111.  App.  145,  held  that 
no  action  would  lie  by  the  landlord  against  a 


Lieos  of  thl0  nature  are  upon  the  chattels  in  balk 
or  the  stock  In  mass  and  not  In  detail,  or  rather  the 
lien  is  displaced  where  the  floods  are  sold  in  the 
usual  course  of  trade  carried  on  by  the  tenant, 
provided  they  are  duly  delivered  and  do  not  re- 
main on  the  premises.  Grant  v.  Whit  well.  Carpen- 
ter V.  Gillespie  and  Doane  v.  Garretson,  suprcu 

Purchaaers  of  goods  and  chattels  take  them  at 
common  law  subject  to  the  liens  which  existed 
against  the  vendor,  and  the  same  rule  applies  in  a 
case  arising  under  the  Act  of  Congress  in  question, 
where  the  purchase  is  of  the  stock  in  mass,  which 
is  not  removed  from  the  premises,  or  with  knowl- 
edge of  the  lien,  and  not  in  the  usual  course  of 
trade.  Man  v.  Shiffner,  2  Bast,  628;  Godin  v.  Lon- 
don Assur.  Co.  1  Burr.  489;  Burton  v.  Smith,  88  U. 
8. 18  Pet.  488. 10  L.  ed.  248. 

Hales  of  the  stock  in  mass  which  is  not  removed, 
or  not  made  in  the  ordinary  course  of  trade  on  the 
premises  and  with  knowledge  of  the  lien,  are  sub- 
ject to  that  rule  under  this  provision,  and  the  land- 
lord may  have  his  remedy  for  the  same  'Mn  whose- 
soever hands  they  may  be  found."  Personal  chat- 
tels sold  in  the  ordinary  course  of  trade  on  the 
premises  without  knowledge  of  the  lien  are  not 
subject  to  the  lien,  or,  in  other  words,  the  lien  in 
respect  to  such  sales  where  the  goods  are  removed 
from  the  premises  is  displaced  and  the  purchaser 
takes  a  perfect  title  to  the  property  discharged  of 
the  lien.  **Good8  sold  in  the  ordinary  course  of 
trade,"  says  theUnlted  States  Supreme  Court  (Webb 
V.  Sharp,  80  U.  S.  13  Wall.  16,  20 X.  ed.  478),  "un- 
doubtedly become  discharged  from  the  lien,  be- 
cause if  it  were  not  so  business  could  not  be 
safely  carried  on ;  but  the  court  held  in  the  same 
case  that  the  lien  created  by  that  Act  of  Con- 
grg||[_commences  with  the  tenancy  and  oontin- 
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ues  for  three  months  after  the  rent  is  due,  which 
cannot  be  true  for  any  practical  effect  If  It  be  ad- 
mitted that  the  sale  of  the  personal  property  In 
bulk  when  not  removed  from  the  premises  and  not 
In  the  usual  course  of  trade  prevents  the  landlofd 
from  levying  on  the  chattels  in  whosesoever 
hands  they  may  be  found."  Unquestionably  the 
lien,  when  it  once  attaches,  continues  to  attach  to 
the  chattels  into  whosesoever  hands  the  chattels 
may  come  during  the  time  allowed  for  instituting 
proceedings,  unless  the  lien  is  displaced  by  the  re- 
moval of  the  goods  or  by  the  sale  of  the  chattels  by 
the  tenant  in  the  ordinary  course  of  mercantile 
transactions.  Support  to  that  view  is  found  in  the 
fact  that  the  Act  of  Congress,  in  providing  a  per- 
sonal remedy  by  action  against  the  purchase-  with 
notice  of  the  lien,  evidently  intends  to  permit  the 
landlord  to  reach  the  chattels  in  whosesoever 
hands  they  may  be  found,  if  the  chattels  were  not 
sold  in  the  usual  course  of  business.  Knox  v.  Hunt» 
18  Mo.  243. 

It  was  not  the  intention  of  this  Statute  to  impose 
additional  burdens  upon  purchasers  of  peraonal 
property.  It  gives  the  power  to  the  landlord  to 
prevent  a  sale  at  any  time  by  attaching  the  goods» 
and  thus  secure  his  rent.  But  when  a  bona  Dde 
sale  of  the  chattels  has  been  consummated  the  lien 
of  the  landlord  is  at  an  end  as  to  the  chattels  soUL 
Webb  V.  Sharp,  80  U.  6. 18  WaU.  14, 20  L.  ed.  47BL 

The  Statute  declares  positively  that  the  remedy 
shall  be  against  a  pui^chaser  of  such  ofaattels  with 
notice  of  the  lien,  and  gives  no  remedy  against  the 
purchaser  witbout  notice.  Ihls  neceasarily  leads 
to  the  construction  that  a  bona  fide  sale,  without 
notice,  discharges  the  property  from  the  operation 
of  the  lien.  Webb  v.  Sharp,  supra,  whioh  case  mnst 
be  regarded  as  decisive  of  the  questtoo. 
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bona  fide  purcbaser  of  tbe  crop  from  tbe  ten- 
ant; wbile  in  the  Appellate  Court  of  tbe  Third 
District  in  the  present  case  it  was  held  that  the 
landlord  may  maintain  an  action  for  money 
bad  and  received,  if  the  purchaser  has  con- 
verted the  crops  into  money,  and,  if  not,  case 
may  be  maintained.  We  are  also  referred  to 
decisions  of  other  States,  arising  under  statutes 
more  or  less  variant,  presenting  a  contrariety 
of  construction  and  opinion.  Among  these 
are  Netbitt  v.  Bartlett,  14  Iowa,  485;  Weft- 
moreland  v.  Wooten,  51  Miss.  825;  Scaife  v. 
StaoaU,  67  Ala.  287;  Fowler  v.  Bapley,  82  U.  S. 
15  Wall.  828,  21  L.  ed.  85;  BeaU  v.  White,  94 
U.  S.  382,  24  L.  ed.  178;  Frazer  v.  Jackson,  46 
Ga.  621;  Thornton  v.  Carver,  80  Ga.  897; 
Haifiey  v.  Haynes,  87  Mich.  585;  Smith  v. 
SheU  Lake  Lumber  Co.  68  Wis.  89,— which, 
with  more  or  less  pertinency,  sustain  the  view 
that  the  lien  of  the  landlord  does  not  follow 
tbe  crops  into  the  hands  of  a  bona  fide  purchaser 
without  notice.  On  the  other  hand,  the  cases 
mainly  relied  upon  are  Kennard  v.  Harvey,  80 
Ind.  87;  Mathews  v.  Burke,  82  Tex.  419;  DaviB 
V.  WiUon,  86  Tenn.  519;  Richardson  v.  Peter- 
sen, 58  Iowa,  724;  Holden  v.  Cox,  60  Iowa, 
449,  and  perhaps  others,— the  holding  in 
which,  more  or  less  directly,  is  that  the  lien  of 
the  landlord  is  paiamount  as  against  a  bona 
fide  purchaser. 

It  must  be  observed,  however,  that  in  many 
of  the  latter  cases  it  was  sought  to  enforce  the 
lien  as  against  the  property  in  the  hands  of  a 
purchaser,  and  not  to  charge  the  purchaser  for 
its  conversion.  Such  was  the  case  in  Mathews 
V.  Burke,  Richardson  v.  Petersen,  supra,  and 
others.  While  in  others,  as  in  Holden  v.  Cox, 
it  does  not  appear  that  the  purchaser  purchased 
without  notice  of  the  landlord's  lien.  A  re- 
view of  these  authorities  will  be  unnecessary, 
but  an  examination  will  disclose  but  few  cases 
where  the  precise  question  at  issue  here  was 
involved.    It  may  be  conceded  that  the  lien 

fiven  by  the  Statute  would  enable  the  landlord, 
y  the  issue  of  his  warrant,  to  follow  the 
property,  and  to  seize  it  wherever  found,  as 
long  as  it  could  be  identified,  as  a  sheriff  or 
other  officer  having  an  execution  may  follow 
property  subject  to  the  lien  of  his  execution, 
and  the  pivotal  question  in  this  case  would  re- 
main undetermined.  It  seems  to  be  well  settled 
that  a  purchaser  from  a  judgment  debtor  of 
personal  property  subject  to  the  lien  of  an  exe- 
cution, if  made  for  value,  will  not  be  liable  in 
an  action  bv  the  plaintiff  in  execution  for  the 
value  of  the  property.  It  is  said  in  Kerr, 
Fraud  and  Mistakes,  201:  "Though  there  be 
a  judgment  against  tbe  vendor,  and  the  pur- 
chaser has  notice  of  it,  that  fact  will  not,  of 
itself,  affect  the  validity  of  the  sale  of  personal 
property."  And  so  in  Potoers  v.  Wheeler,  63 
ill.  29,  where  it  was  sought  by  a  plaintiff  in 
execution  to  charge  the  purchaser  of  personal 
property  with  the  value  thereof,  it  was  alleged 
in  the  second  count  of  the  declaration  that,  at 
the  time  the  execution  came  into  the  hands  of 
the  officer,  the  defendant  therein  was  the  own- 
er thereof,  and  had  in  his  possession  certain 
property,  i,  e,,  800  hogs,  which  were  liable  to 
execution  and  subject  to  the  lien  thereof,  and 
that  the  defendant  purchased  the  same  after 
they  became  so  subject  to  said  lien,  etc. ;  and 
12  L.  R.  A. 


it  was  said  by  this  court  that  the  want  of  alle- 
gation of  the  knowledge  of  the  judgment  and 
execution,  and  of  a  fraudulent  purpose  on  the 
part  of  the  defendant  to  defeat  the  execution 
on  the  part  of  the  Ipurchaser  at  the  time  of 
purchaibng  the  hogs,  clearly  rendered  this 
count  insufficient,  and  that  a  demurrer  thereto 
was  properlv  sustained. 

Without  further  citation  of  authority 'to  sus- 
tain this  view,  it  is  manifest  from  the  author- 
ities that  the  principle  upon  which  a  purchaser 
for  Value  may  be  charged  rests  solely  upon  the 
-ground  of  fraud.    It  was  said  by  Lord  Mans- 
field in  Cadogan  v.  Rennet,  Cowp.  482,  quoted 
in  Powers  v.  Wheeler,  supra:    **If  a  man  knows 
of  the  judgment  and  execution,  and,  with  a 
view  to  beat  it,  purchases  the  debtor's  goods, 
it  is  void,  because  the  purpose  is  iniquitous,'^ 
and  continuing  the  quotation  from  Kerr,  supra, 
it  is  said:    "But  if  the  purchaser,  knowing  of 
the  judgment,  purchases  with  the  view  and 
purpose  to  defeat  the  creditors'  execution,  it  is 
miquitous  and  fraudulent,  notwithstanding  he 
may  have  given  a  full  price,  for  it  is  assisting 
the  debtor  to  injure  the  creditor."   And  it  was 
held  in  the  Powers  Case  that  the  first  count  of 
the  declaration, which  alleged  knowledge  of  the 
judgment  and  execution,  and  that  the  purchase 
was  made  with  the  purpose  of  aiding  the  de- 
fendant in  execution  in  aefrauding  the  plaintifiT 
in  the  coUection  of  his  debt,  was  sufficient  to 
charge  the  defendant,  and  that  the  demurrer 
thereto  was  improperly  sustained.      Further 
illustration  of  the  distinction  we  are  seeking 
to  make  mi^ht  be  given,  but  not  without  un- 
duly extending  this  opinion.     Much  light,  it 
seems  to  us,  however,  may  be  cast  upon  this 
lien  by  a  consideration  of  the  relation  of  the 
landlord  to  the  property  in  respect  of  which 
the  lien  attaches.      Thus  it  has  been  held,  in 
Watt  V.  Scojield  and   Frink  v.  Pratt,  supra, 
that  trover  will  not  lie  by  the  landlord  against 
one  who  has  converted  the  crop,  for  the  reason 
that  the  landlord  is  not,  by  virtue  of  his  lien, 
either  the  owner  or  entitled  to  possession  there- 
of.    No  better  statement,   perhaps,  can    be 
found  in  our  Reports  than  that  made  in  the 
separate  opinion  of  Justices  McAllister  and 
Craig,  in    Watt  v.  Seofleld,     It  is  there  said: 
**It  is  true,  the  plaintiff  had  a  lien  given  by 
the  Statute,  but  it  is  a  mere  lien.     The  land- 
lord had  not,  by  virtue  of  the  lien  alone  and 
without  levy  of  a  distress  warrant,  a  right  of 
possession.   He  could  not  take  possession  of  the 
tenant's  crops  at  any  time  he  chose,  before  the 
rent  was  due, nor  could  he  after  it  was  due,  by 
virtue  of  the  lien  alone.    The  Statute  gives  no 
such  authority.      The  remedy  is  therefore  by 
action  on  the  case  for  a  fraudulent  act,  intend- 
ed to  impair  the  landlord's  security,  when  the 
circumstances  warrant,  like  the  cases  of  a  lien 
by  mortgage  or  execution," — citing  Powers  v. 
Wheeler,  supra.    It  is  true,  as  saioT  in  Thomp- 
son V.  Mead,  supra,  that  the  lien  of  the  land- 
lord does  not  depend  upon  a  levy  of  a  distress 
warrant;  but  it  has  been  uniformly  held  that) 
until  such  levy  the  landlord  had  no  right  of 
possession  or  right  of  property  in  the  crop.   In 
many  of  the  cases,  as  in  the  two  already  cited, 
the  lien  is  likened  to  the  lien  of  an  execution, 
which  gives  to  the  officer  no  right  in  the  prop 
erty  itself,  nor  will  it  enable  him  to  maintain 


608 


iLLmOIS  SUFRBMB  COURT. 


Mab., 


replcYin,  trover  or  trespass  prior  to  the  levy  of 
his  writ;  and  this  is  the  current  of  the  author- 
ity everywhere. 

It  should  he  ohserved  that  the  decision  in 
the  case  of  HolcHi  v.  Cox,  supra,  is  predicated 
upon  the  assumption  "that  whoever  consumes 
or  destroys  personal  property  upon  which 
another  has  a  lien  becomes  liable  to  the  lien- 
holder  in  damalges."  Which,  without  qualifi- 
cation, is,  as  we  have  seen,  unwarranted  in 
respect  of  many  liens.  We  are  unable  to  dis- 
tinguish the  lien  of  the  landlord,  under  this 
Statute,  from  that  of  any  other  "mere  lien" 
created  or  j^ven  by  statute,  as  that  given  to 
execution  liens,  or  the  lien  given  by  the  Stat- 
ute of  Michigan  upon  logs  cut  to  the  persons 
employed  in  cutting  them,  as  shown  in  Haifiey 
V.  Eaynes,  87  Mich.  585,  and  by  the  like  Stat- 
ute in  Wisconsin,  construed  in  Bmith  v.  bJieU 
Lake  Lumber  Co,,  08  Wis.  89,  and  like  cases. 

The  argument  ab  inconvenienti  is  pressed 
with  force,  not  only  in  argument,  but  in  sev- 
eral of  the  cases  touching  upon  the  character 
of  the  lien  given.  On  the  one  side,  it  is  urged 
that  the  Statute  was  intended  to  give  real  se- 
curity to  the  landlord,  and  that  the  effect  of 
so  construing  the  Statute,  as  that  the  landlord 
shall  not  have  the  ri^ht  of  action  against  a 
bona  fide  purchaser,  will  render  the  lien  value- 
less; and  it  cannot, therefore,  be  presumed  that 
the  Legislature  intended  to  subordinate  the 
lien  to  the  right  of  an  ihnocent  purchaser.  The 
force  of  this  argument  is  much  weakened  by 
the  consideration :  first,  that  the  landlord  may 
pursue  the  property  and  seize  it  under  his  dis- 
tress warrant,  notwithstanding  its  alienation; 
and,  second,  that  the  landlord  may,  by  the  ex- 
ercise of  ordinary  diligence,  protect  himself 
against  the  threatened  loss.  By  an  Act  of  the 
Le^lature  of  this  State,  in  force  July  1, 1877, 
which,  being  in  pari  materia  with  the  section 
already  quoted,  must  be  considered  therewith, 
provides  "that  if  anv  tenant  shall,  without  the 
consent  of  his  landlord,  sell  and  remove,  or 
permit  to  be  removed,  or  be  about  to  sell  and 
remove,  or  to  permit  to  be  removed,  from  the 
demised  premises,  such  part  or  portion  of 
the  crops  raised  thereon,  or  shall  endanger  the 
lien  of  the  landlord  upon  such  crops,  for  the 
rent  agreed  to  be  paid,  it  shall  or  may  be  law- 
ful for  the  landlord  to  institute  proceedings  by 
distress  before  the  rent  is  due/'  etc.  It  would 
seem  to  have  been  within  legislative  contem- 
plation that  the  tenant  had  the  right  to  sell  the 
crops,  reserving  enouffh  to  satisfy  his  land- 
lord's rent.  But,  be  this  as  it  may,  it  is  ap- 
parent that  the  landlord  has  the  ready  means 
of  protectinff  his  lien,  and  securing  himself 
against  loss  oy  the  sale  and  removal  of  the 
crop,  bv  the  exercise  of  ordinarv  diligence  and 
oversight.  It  must  be  admittea,  on  the  other 
hand,  that  the  purchaser  of  the  crop,  after  its 
severance,  and  at  a  distance  from  the  demised 
premises,  is  without  such  means  of  protection. 
It  is  a  familiar  {)rincip]e  that  bona  fide  pur- 
chasers are  favorites  of  the  law.  and  the  policy 
has  ever  been  to  protect  them.  The  rule  in 
respect  of  the  construction  of  statutes  was 
stated  at  an  early  day  to  be,  "Acts  of  Parlia- 
ment are  to  be  so  constructed  as  that  no  man 
who  is  innocent  or  free  from  in juir  or  wrong  be 
punished  or  endamaged.'*  1  Co.  Litt.  81.  And 
the  rule  has  been  that  a  statute  will  not  be  so 
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construed  as  to  be  violative  of  this  fundamental 
principle,  unless  the  language  employed  ad- 
mitted of  no  other  reasonable  construction. 
But  this  Statute  re(]^uire8  no  construction.  It 
is  plain  and  unambiguous.  It  creates  a  lien 
upon  the  crops  grown  or  growing  for  the  rent 
01  the  demised  premises,  which  no  one  de- 
nies. The  only  question  is  as  to  the  effect 
which  shall  be  given  to  the  lien  thus  created. 
We  are  asked  to  extend  by  construction  the 
force  and  effect  of  this  lien  beyond  that  of  any 
other  mere  lien  known  to  the  law.  In  respect 
of  chattel  mortgages,  there  is  constructive 
notice  by  its  record.  The  lien  created  in  favor 
of  mechanics  and  materialmen  is  upon  im- 
movable property,  in  respect  of  which  the 
purchaser  can  readily  discern  any  recent  im- 
provements or  changes;  and  yet  the  lienor,  by 
express  statute,  to  protect  himself  against  sub- 
sequent purchasers  or  incumbrancers,  is  re- 
quired to  file  notice  of  his  lien  in  a  public 
office.  The  lien  of  an  execution  is  at  least 
based  on  the  fact  that  there  is  a  judgment  ren- 
dered, by  some  court  of  competent  jurisdic- 
tion, where  the  record  thereof  remains.  The 
Legislature  has  in  every  such  case  taken  pre- 
caution that  notice  should  be  given  for  the 
protection  of  bona  fide  purchasers;  but,  in  re- 
spect of  the  lien  created  in  favor  of  landlords^ 
no  provision  is  made,  but  it  is  left  to  be  sov- 
emed  by  the  same  rules  applicable  to  the  uens 
of  executions  and  the' like  liens. 

As  we  have  seen,  actual  knowledge  that  the 
execution  is  a  lien  upon  property,  and  that  the 
purchaser  has  interfered  with  the  same,  with 
a  fraudulent  intent  and  pijrpose,  is  necessary 
to  the  maintenance  of  an  action  aeainst  said 
purchaser  for  damages.  It  was  saia  in  Orant 
V.  WhitweU,  9  Iowa,  158.  that  statutory  liens 
have  all  the  force  and  effect  of  common- law 
liens  accompanied  by  possession,  and  some 
other  of  the  cases  seem  to  have  followed  in 
holding  the  same  doctrine  upon  the  authority 
of  that  case.  It  is  apparent  from  what  has 
preceded  that,  whatever  may  be  the  rule  else- 
where, such  is  not  the  rule  in  this  State,  or  in 
respect  of  the  lien  being  considered.  A  lienor, 
at  common  law,  in  possession,  could  maintain 
a  trespass  against  a  wrong-doer,  or  trover 
af^ainst  one  who  should  convert  the  goods,  ysj 
virtue  of  his  special  property  therein.  It  n 
unnecessary  to  pursue  the  want  of  anak>£T 
further,  for  the  possession  of  the  lienor  woiud 
be  notice  to  the  world  of  his  rights,  whateter 
they  might  be.  Here  it  is  manifest,  there  be- 
ing no  actual  possession  by  the  landlord,  and 
no  record  of  which  the  public  are  required  to 
or  can  take  notice,  the  lien,  although  not  a 
secret  lien  within  the  meaning  of  tiiat  term  as 
used  in  judicial  writings,  and  which  is  created 
by  contract  or  act  of  the  parties,  is  nevcothe- 
less  secret,  in  the  sense  that  it  is  unknown  by 
any  public  record,  or  by  the  indicia  of  posses- 
sion, and  rests  in  the  breasts  of  the  landk>rd 
and  tenant.  An  examination  of  the  Iowa 
cases  relied  upon  will  show  that  an  exoeptioii 
was  created  to  the  lien,  and  it  was  made  sub- 
ject to  the  course  of  business  of  the  tenant,  "so 
as  not  to  interfere  with  sales  of  property  con- 
templated by  the  character  of  the  busiiiesi 
prosecuted  by  the  tenant,  to  which  the  landlord 
IS  presumed  to  have  assented  upon  the  leasing 
of  the  premises.     Thus,  a  retail  dealer  may 
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II  goods  in  the  ordiDary  course  of  business, 
ee  from  the  landlord's  lien,  and  the  tenant  of 
Farm  may  sell  marketing,  produce  and  live 
)ck,  which  are  usually  kept  for  sale  by  farm- 
).  Id  such  cases  the  landlord's  lien  cfoes  not 
How  the  property."  Richardson  y.  Petersen, 
ora.  It  IS  to  be  remembered  that  that  court 
speaking  only  of  the  right  to  follow  the 
jcifle  property.  Can  it  be  said  that  where 
'  landlora  contracts  for  the  payment  of  his 
t  the  1st  day  of  January  subsequent  to  the 
sing  of  the  crops,  and  aemises  the  premises 
ye  planted  in  a  crop  which  will  mature  and 
st  be  marketed  months  prior  to  that  time, 
t  it  was  within  the  contemplation  of  the 
ties  that  the  lien  should  attach  to  such  cropfl? 
ra  matter  of  common  knowledge  that  in 
ly  parts  of  the  State,  in  the  vicinity  of  can- 

V  establishments,  crops  are  raised  in  larjje 
ntities,  which  must  be  harvested  and  dis- 
^  of  during  the  summer  months.  If  A 
s  of  6  a  tract  of  land  to  be  put  into  toma- 
,  sweet  corn  and  the  Hke  products,  with  a 
ract  to  pay  rent  the  Ist  of  January,  when 
3rops  must  be  marketed  and  sold  not  later 

August,  and  the  rule  contended  for  is  to 
ail,  A  must  consent  to  the  payment  of  his 
months  in  advance  of  the  time  it  is  due 
T  the  contract,  or  lose  his  crops;  or,  if  the 
it  sella  such  crops  to  an  innocent  pur- 
?r  without  notice,  for  their  full  value,  al- 
^h  perishable,  the  purchaser  will  be  called 

to  respond  to  the  landlord,  who,  with 
ilete  power  to  protect  himself,  has  stood 
id  permitted  the  sale.  In  this  case  it  was 
tted  that  the  tenant  was  insolvent.  A 
)n  of  the  demised  premises  were  put  in 
which  must  have  been  harvested  in  July, 
?ady  for  market  and  in  fact  sold  in  Au- 

The  expense  of  the  tenants  living  and 
I  raising  of  the  crop  must  be  paid,  yet  he 
lot  sell  a  bushel  of  these  oats,  although 
ent  was  not  due  until  January,  and 
b  ample  of  the  crop  was  then  retained  to 
than  satisfy  the  landlord's  lien,  without 
ing  the  purchaser,  who  bought  in  good 
ind  for  full  yaiue.  liable  to  the  landlord 
i  amount  purchased.  To  extend  by  ju- 
construction  the  effect  of  the  lien  cre- 

Y  this  Statute,  to  this  extent  would  be 
and  inequitable.  It  follows  from  what 
?n  said,  the  landlord  having  no  right  of 
ty  in  the  crop  sold  to  appellant,  and,  as 

Watt  V.  Scofield,  supra,  no  right  to  its 
ion,  DO  action  could  be  maintained  by 
diord,  except  an  action  on  the  case  for 
[eat  acts  intended  to  impair  the  land- 
ecurity.  The  gist  of  the  right  of  re- 
in this  action  is  the  wrongful  or  tor- 
;t  of  the  defendant,  or  the  omission  of 
gal  duty,  in  conseouence  of  which  in- 
8  resulted  to  the  plaintiff.  Here  there 
fraudulent  act,  no  knowledge  of  the 
;be  landlord,  or  any  intention  to  deprive 
bis  security,  or  to  do  any  wrongful  act; 
»ndant  was  a  purchaser  in  ^ood  faith 
value  from  the  tenant,  who  is  not  onl v 
er  of  the  property,  but  clothed  with 
cia  of  ownership.  The  suggestions  by 
illate  court  that  assumpsit  for  money- 
received,  if  the  defendant  has  reduced 
lerty  to  money,  would  lie  against  him 
ly  untenable.  Ordinarily  this  action 
A, 


will  lie  when  one  person  has  received  money 
which  in  good  conscience  belongs  to  another, 
and  where  there  is  color  or  pretense  of  a  con- 
tract relation  existing,  and  will  also  lie  in  some 
cases  where  the  money  has  been  received  or 
taken  tortiously.  There  is  here  no  contract 
relation,  express  or  implied,  and  no  tortious 
taking  or  receiving.  Moreover,  the  rule  as 
stated  by  Mr.  Chitty  is:  '*In  order  to  maintain 
money  had  and  received,  either  the  money,  or 
the  goods  for  which  the  plaintiff  claims  the 
proceeds,  must  originally,  or  at  the  time  of  ac-t 
tion  brought,  have  belonged  to  the  plaintiff." 
1  Chittv,  PI.  853.  And  such  has  been  the  hold- 
ing, filere,  as  we  have  seen,  the  landlord  was 
not  the  owner  of  the  property,  or,  by  virtue  of 
his  lien  only,  entitled  to  its  possession.  Appel- 
lant was  an  innocent  purchaser,  without  any 
notice  of  right  or  lien  of  appellee  thereon;  and 
while,  as  we  have  seen,  the  appellee,  by  vir- 
tue of  his  lien,  may  follow  the  property  into 
the  possession  of  the  appellant,  and  distrain 
for  his  rent,  he  cannot  maintain  a  personal 
action  for  damages. 

T/ie  judgments  of  the  Appellate  and  Circuit 
Courts  are  reversed,  and  the  cause  remanded 
for  proceeding  not  inconsistent  with  this  opin- 
ion. 

Cradgt  •/.,  dissenting: 

I  do  not  concur  with  the  majority  of  the 
court  in  the  decision  of  this  case.  In  my  judg- 
ment, the  law  is  correctly  declared  by  the  Ap- 
pellate Court  in  82  HI.  App.  98. 


Warren  SPRINGER.  Appt., 

CITY  OF  CHICAGO. 

(-..-IlL....) 

!•  An  offer  to  sell 'property  at  a  certain 
prloe  may  be  proved  against  the  owner  as  an  ad- 
mission of  its  value  at  or  near  the  time  of  the 
offer. 

NoT^—EMdenee  is  admissQilU  to  show  an  offer  to 
seR  at  a  certain  time  and  urice* 

The  decision  as  to  the  competency  of  the  evidence 
introduced  as  formulated  in  the  case  under  review 
was  upon  both  principle  and  authority  entirely 
competent.  The  decisions  cited  in  the  prevallinir 
opinion  have  sustained  the  most  critical  scrutiny; 
but  it  should  be  borne  in  mind  that  declarations  by 
the  owner  of  real  estate  as  to  its  value,  to  be  com- 
petent as  evidence,  should  be  so  recent  in  point  of 
time  as  to  be  presumptively  applicable  at  the  time 
of  the  taking*.  Central  Branch  U.  Pao.  R.  Co.  v. 
Andrews,  S7  Kan.  162;  Lewis,  Bm.  Dom.  S  4S8;  Mills, 
Em.  Dom.  6  172. 

The  case  of  Ottawa,  O.  C.  ft  C.  O.  R.  Co.  v. 
Adolph,  41  Kan.  600,  decided  by  the  Supreme  Court, 
of  Kansas  In  1889.  and  cited  in  the  principal  case  is 
of  direct  adjudication  in  the  point.  Commissioner 
Holt,  reading  for  reversal,  after  stating  that  the 
testimony  of  a  co-defeodant  as  to  the  value  of  cer- 
tain premises  had  been  evidenced  by  an  offer  to  re- 
ceive a  certain  sum  in  Ueu  of  damages  incident 
upon  the  construction  of  a  railway  over  his  land, 
says,  in  reference  to  this  offer:  It  was  in  the  nat- 
ure of  an  admission  of  a  party  to  the  action,  who, 
although  not  the  owner  of  the  land,  yet  as  the  hus- 
band of  the  owner,had  a  homestead  Interest  therein- 
89 
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2.  The  whole  improvement  must  be 
taken  into  csonsideration  in  determining 
whether  property  Is  damaged  by  a  public  Im- 
provement, such  as  the  change  of  grade  of  a 
street. 

8.  No  damag^es  can  be  recovered  on  ac- 
count of  a  public  improvement  where  no  prop- 
erty is  actually  taken,  if  its  fair  market  value  is 
as  much  immediately  after  as  before  the  improve- 
ment. 

4.  Coorts  have  power  to  permit  a  view 
by  the  jury  of  premises,  the  damage  to  which  is 
the  subject  of  controversy  in  a  civil  action. 

6.  A  statute  ma.king  it  obligatory  on  a 
court  to  permit  a  jury  in  eminent  domain  pro- 
ceedings to  view  the  premises  on  application  of 
either  party  does  not  preclude  the  common-law 
right  of  a  court  in  other  cases  to  permit  a  view 
in  its  discretion. 

(January  22, 1891.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  injuries  alleged 
to  have  resulted  to  plaintiff's  property  by  rea- 
son of  a  change  by  defendant  in  the  grade  of 
a  street.     Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Mes^s.  Kniffht  Sb  Brown  and  E.  H. 
Gary,  for  appellant: 

The  court  erred  in  permitting  the  jury  to  in- 
spect the  premises. 

iJoud  V.  Quthrie,  18  111.  App.  656. 

The  court  improperly  permitted  the  option 
given  by  Mr.  Springer  to  Mr.  Hurlbut  to  be 


given  in  evidence.  The  evidence  clearly 
shows  that  this  sale  was  a  forceJ  sale  and  that 
the  option  was  two  or  three  times  the  real  mar- 
ket value  of  the  property. 

Pierce,  Railroads,  2d  ed.  p.  225;  Mills.  £m. 
Dom.  par.  170;  Lewis,  Em.  Dom.  ^  446,  447; 
Foioler  v.  Middlesex  Chunty  Camr$.  6  Allen,  92; 
Dickenson  v.  FitMurg,  18  Gray,  646;  Datis  v. 
Charles  Biter  B.  Co.  11  Cush.  506;  T^rrdl 
V.  Eastern  R,  Co.  Ill  Mass.  546;  Ohapin  v. 
Boston  iSf  P.  R.  Corp.  6  Cush.  422;  Drurp  v. 
Midland  B.  6V.  127  Mass.  571;  Montelair  A 
Co.  V.  Benson,  86  N.  J.  L.  557;  Upton  v.  Souik 
Beading  Branch  B.  Co.  8  Cush.  600:  Watson  v. 
Milwaukee  <&  M.  B.  Co.  57  Wis.  832;  Lehmiekt 
V.  St.  Paul  dh  S.  B.  Co.  19  Minn.  464;  Louisville, 
N.  0.  db  T.  B.  Co.  V.  Byan,  64  Miss.  899; 
Central  Pac.  B.  Co.  v.  Pearson,  36  CaL  247; 
8t.  Joseph  6a  D.  C.  B.  Co.  v.  Orr.  8  Kan.  4l!>; 
Bose  V.  Taunton,  119  Mass.  100;  KeUiktr  v. 
Miller,  97  Mass.  71;  Presln-ey  v.  Old  Colony  <fe 
N.  B.  Co.  108  Mass.  1;  Fall  Biixr  Print  Works 
v.  Fall  Bicer,  110  Mass.  428;  Cobb  v.  Boston, 
112  Mass.  181;  J^yringfleld  v.  8chnu>ok,  68  Mo. 
894;  Brunswick  <t  A.  B.  Co.  v.  McLaren,  47 
Qa.  546. 

The  court  improperly  modified  instructioDS 
asked  on  behalf  of  the  appellant.  A  property 
owner  cannot  be  paid  in  benefits. 

Keithsburg  dt  E.  B.  Co.  v.  Henry,  79  111.  290. 

No  benefits  should  be  offset  in  any  case  ex- 
ce{)t  special  and  peculiar  benefits  to  the  proprr- 
ty  itself,  and  in  tbe  nature  of  physical  beDetit& 

8t.  Louis,  Jd  8.  B.  Co.  v.  Kirby,  104  lU. 
847;  Hyde  Park  v.  Washington  Ice  Co.  117  111. 
238;  Chicago  db  E.  B.  Co.  v.  Blake,  116  lU.  1©; 


He  was  also  a  witness  In  tbe  case,  and  had  stated 
that  the  difference  in  value  by  reason  of  the  ap 
propiiation  of  the  strip  was  more  than  $6,000* 
This  testimony  should  have  been  admitted  to  show 
that  his  opinion  of  the  value  of  the  land  at  the 
trial  was  quite  ditterent  from  what  it  was  shortly 
before  the  land  was  taken.  Leroy  &  W.  K.  Co.  v. 
Butts,  40  Kan.  169;  Central  Branch  U.  Pac,  R.  Co.  v. 
Andrews,  tupra;  East  Brandywine  &  W.  K.  Co.  v. 
Ranck,  78  Pa.  454;  MUls,  Em.  Dom.  2d  ed.  6 172. 

Admissions  of  a  party  to  the  record. 

In  the  principal  case  now  under  review  the  ad- 
missions affected  a  party  to  the  record,  and  were 
made  by  one  who  was  privy  in  law,  who  had  an  in- 
choate interest  in  the  realty  to  be  alfeoted  by  the 
admission.  Under  such  circumstances  it  is  a  fa- 
miliar application  of  the  Law  of  Evidence  to  at- 
tach great  weight  to  such  evidence,  and  a  form- 
idable array  of  authority  sustains  the  admissibility 
of  such  proof.  McNlffht  v.  McNiffht,  20  Wis.  446; 
Smith  V.  Maine,  25  Barb.  82;  Tilton  v.  Emery,  17  N. 
H.  696;  Emerson  v.  Thompson,  16  Mass.  429;  Spauld. 
insr  V.  Hallenbeck,  85  K.Y.  204;  MueUer  v.  Rebham, 
04  IlL  142.    See  Gibney  v.  Marchay,  34  N.  Y.  301. 

Another  rule  of  extended  application  allows  ad- 
mission to  affect  a  party  to  the  record,  if  made  by 
a  person  Jointly  interested  with  said  party,  and 
there  are  no  indicia  of  fraud.  Bank  of  United  States 
V.  Lyman,  20  Vt.  666;  Dickinson  v.  Clark,  5  W.  Va. 
280;  Barrick  v.  Austin,  21  Barb.  241;  Camp  v.  Dill, 
27  AU.  653:  Tyler  v.  Ulmer,  12  Mass.  168;  Milton  v. 
Hunter,  13  Bush,  168;  Bigrelow  v.  Foss,  60  Me.  162. 

Generally  it  may  be  observed  the  de^^larations  of 
a  party  to  tbe  record  or  of  one  identified  in  inter- 
est with  him,  are,  as  a^rainst  such  party,  admissible 
in  evidence.  If  they  proceed  from  a  strang^er  and 
cannot  be  brought  home  to  the  party,  they  are  ad- 
missible, unless  upon  some  of  the  other  grounds 
12  L.  R.  A. 


already  considered.  Haines,  Treatise,  12th  ed. 
1887,  657. 

The  rule  of  law  with  respect  to  self-regarding 
evidence  is  that  when  in  the  self-serving  form  it  Is 
not  in  general  receivable;  but  that  in  tbe  self- 
harming  form  it  is,  with  few  exceptions,  receivable, 
and  is  usually  considered  proof  or  a  very  sadafac- 
tory  kind.    Gilbert,  Ev.  4th  ed.  119. 

On  the  subject  of  admissions,  it  may  be  laid  down 
as  a  first  principle  that  the  whole  of  the  statement 
containing  the  admission  is  to  be  received  together. 
This  is  necessary  in  order  to  enable  tbe  court  and 
Jury  to  Judge  of  the  true  extent  of  tbe  admisBkin 
which,  when  taken  entire,  will  often  have*  diifer- 
ent  import  from  that  which  a  partial  acoouat 
might  convey.  Thompson  v.  Austen.  2  DowL  &  R. 
368;  Trammell  v.  Bassett,  24  Ark.  489;  Bame»  v.  Al- 
len, 1  Abb.  App.  Dec.  Ill;  Searles  v.  Thompson.  1^ 
Minn.  316:  People  v.  Murphy,  80  CaJ.  3ft  Barry  v. 
Davis,  33  Mich.  616. 

This  entire  subject  received  very  careful  ooo- 
sideration  from  the  New  York  Court  of  Appeals  in 
the  case  of  Rouse  v.Whited,  25  N.  Y.  170. 

Federal  courts  vindicate  the  decisions  of  the 
state  tribunals  in  relation  to  this  topic  of  admis- 
sion, and  in  a  very  recent  case  it  has  been  decided 
by  the  supreme  bench  that  every  admissioa  of  a 
party  given  in  evidence  Is  to  be  taken  as  an  entirety 
of  the  fact  which  makes  for  the  one  side  with  the 
qualifications  which  limiti  modify  or  destroy  its  ef- 
fect on  tbe  other  side.  Mutual  Benefit  L.  Ins.  Co. 
V.  Newton,  89  U.  8. 22  WalL  32.  22  L.  ed.  703. 

Jforfcet  naiue  dejined. 

Market  value  means  the  fair  value  of  the  pvop- 
erty  as  between  one  who  wants  to  purchafv  and 
one  who  wants  to  sell  an  article;  not  what  oouM  be 
obtained  for  it  under  peculiar  dreumstanoes  nor 
its  speculative  value,  nor  a  value  obtained  in  the 
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Washimm  v.  Milwaukee  eft  L,  W.  B.  Go,  59  Wis. 
876;  see  also  Bod&rts  v.  Brawn  County  Comrs, 
21  Kan.  247;  .  Peona,  P.  db  J.  B.  Co,  v.  Black, 
58  HI.  84;  Carpenter  v.  Jennings,  77  111.  250; 
MeBeynolds  y.  Burlington  dh  0.  B.  Go.  106  111. 
158;  Chesapeake  &  0.  B,  Co,  v.  Patton,  6  W. 
Va.  147;  Central  Ohio  B.  Co,  v.  Holler,  7  Ohio 
St.  225;  Chicago,  M.  A  8t.  P.  B.  Co,  ▼.  Melville, 
66  lU.  829;  HiU  v.  Mohawk  d  H.  B.  Co,  5  Den- 
io.  206;  Lewis,  Em.  Dom.  §§  476-503. 

On  petition  for  rehearing. 

The  Constitution  of  1870  provides:  "Pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation." 

Art.  2,  §  18. 

Under  the  Act  of  1845,  Rev.  Stat.  1845.  chap. 
92,  p.  447,  the  court  held  that  the  Le^slature 
never  contemplated  the  payment  of  damages 
to  the  owner  of  a  tract  of  land  when  the  addi- 
tional value  to  be  given  to  the  land  by  the  im- 
provement was  fully  equal  to  the  injury  which 
it  would  occasion. 

Alton  dS,  B,  Co,  V.  Carpenter,  14  III.  190. 

The  Legislature,  seeing  the  injustice  of  this 
law,  passed  the  Act  of  1852  (Laws  1852,  p.  146), 
since  which  the  policy  of  the  State  has  been 
that  common  or  general  benefits  shall  not  be 
offset  against  the  damans. 

Curry  v.  Mt.  SUrling,  15  III.  821;  Hayes  y, 
Ottaioa,  0.  cfc  F.  B.  V,  B.  Go,  54  111.  373;  Peoria, 
P,  dJ,  B.  Co,  V.  Black,  58  HI.  88;  Toledo,  P.  dk 
W,  R,Co.  V.  Darst,  61  HI.  281;  Pe&ria,  P.  <fe  /. 
B.  Co.  V.  TMune,  68  III.  264. 

Under  the  Eminent  Domain  Law  of  1872,  the 


court  has  uniformly  announced  that  general 
benefits  could  not  be  set  off  against  the  dam- 
ages to  the  repiaining  portion  of  the  property 
not  taken  by  the  proceeding  under  that  Act. 

The  cases  permitting  the  jury  in  arriving  at 
their  verdict  to  ascertain  the  value  before  and 
after  the  construction  of  the  improvement  have 
no  application  to  the  case  at  bar,  where  the 
question  of  benefits  is  involved,  since  such 
question  wajfi  not  involved  in  them. 

Elgin  v.  Eton,  88  111.  585;  Chicago  &  P.  B, 
Co,  V.  Francis,  70  111.  238;  Chicago,  M.  dt  St.  P, 
B.  Co.  V.  HaU,  90  III.  42;  8t.  Louis,  V.  dh  T.  H, 
B.  Co.  V.  HaUer,  82  III.  209;  8t.  Louis,  V.  &H 
H,  B.  Go.  V.  Carrps,  67  111.  607,  614;  Eherha/rt 
V.  Chicago  dh  8t.  P.  B.  Co,  70  III.  347;  Chicago 
dk  B.  B.  Co.  V.  Maher,  91  111.  312;  Chicago  dh 
E.  L  B,  Go,  V.  Loeb,  5  West.  Rep.  887.  118  HI, 
203;  Chicago  dt  P,  B.  Co,  v.  Stein,  75  HI.  41, 
47;  Page  v.  Chicago,  M.  db  St.  P.  B.  Co.  70  HI. 
324. 

The  passage  of  the  Eminent  Domain  Law  of 
1872  is  an  expression  of  the  will  of  the  Legis- 
lature, that  in  no  case  for  an  injury  to  proper- 
ty arising  from  the  taking  or  damaging:  of  the 
same  for  public  improvement,  general  l)enefits 
shall  not  be  set  off. 

Keith^urg  db  E.  B.  Co.  v.  Henry,  79  111.  291; 
Harwood  v.  Bloomington,  18  West.  Rep.  878, 
124  111.  48;  Carpenter  v.  Jennings,  77  111.  250; 
St.  Lmis,  J.  dk  S.  B.  Co.  v.  Kirby,  104  III.  847; 
Chicago,  P.  dk  St.  L.  B.  Co.  v.  Aldnch,  134  111. 
9;  Sc/ialler  v.  Omaha,  28  Neb.  825;  Geneva  v. 
Peterson,  21  111.  App.  456;  Culbertson  db  B.  P. 
dk  P.  Go.  V.  Chicago,  111  HI.  651. 

As  to  the  view  by  the  jury — 


necessity  of  another;  nor,  on  the  other  hand.  Is  it 
to  be  limited  to  that  price  which  the  property 
would  bring  when  forced  off  at  auction  under  the 
hammer.  It  Is  what  it  would  bring  at  a  fair  public 
sale  when  one  party  wanted  to  sell  and  the  other 
to  buy.  Pittsburgh,  V.  &  C.  R,  Co.  v.  Vance,  116 
Pa.  825.  See  also  Little  Rock  Junction  R.  Co.  v. 
Woodruff,  40  Ark.  881;  Lawrence  v.  Boston,  119 
.126. 


In  estimating  the  value  of  property  taken  for 
public  use,  it  is  the  market  value  of  the  property 
which  is  to  be  considered,  —  that  is  the  market 
value  as  defined  in  the  preceding  paragraph. 
Everett  v.  Union  Pac.  R.  Co.  50  Iowa,  243;  Central 
Branch  U.  P.  R.  Co.  v.  Andrews,  28  Kan.  702;  Burt 
V.  Wigglesworth,  117  Mass.  802;  Miasiasippi  River 
Bridge  Co.  v.  Ring,  58  Mo.  401;  Virginia  &  T.  R.  Co. 
V.  Elliott,  6  Nev.  368;  Shenailgo  &  A.  R.  Co.  v. 
Brabam,  73  Pa.  447;  Cummings  v.  Wiiliamsport,  84 
Pa.  472;  Woodfolk  v.  Naahville  ft  C.  R.  Co.  2  Swan, 
42St;  Lewis,  Em.  Dom.  6  478. 

Market  value  of  property  under  judicial  inter- 
pretation is  construed  to  mean  its  value  for  any 
use  to  which  it  may  be  put;  and  if  its  natural  or 
acquired  advantages  of  situation,  surroundings,  or 
character  are  particularly  adapted  to  some  special 
use,  all  these  circumstances  are  deemed  to  give  in- 
trinsic value  to  it,  and  should  be  taken  into  con- 
tBideration  in  estimating  its  value.  Mississippi  & 
Rum  River  Boom  Co.  v.  Patterson,  98  U.  S.  403, 25 
L.ed.S06. 

An  express  line  of  adjudication  sustained  with 
substantial  unanimity  the  proposttions  of  the  text, 
that  the  fair  market  value  is  to  control  the  ques- 
tion of  compensation,  and  that  value  must  be  es- 
timated from  the  knowledge  of  the  most  advan- 
tageous uses  to  which  the  property  might  be 
applied.  Brisblne  v,  St.  Paul  ft  S.  C.  R.  Co.  23  Minn. 
114;  Goodln  v.  Cincinnati  ft  W.W.  Canal  Co.  18  Ohio 
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St.  189;  Re  New  York  Cent,  ft  H.  R.  R.  Co.  8  Hun, 
149;  Shenango  ft  A.  R.  Co.  v.  Braham,  79  Pa.  447; 
Harrison  v.  Young,  9  Ga.  850;  Young  v.  Harrison, 
17  Ga.  3D;  Robb  v.  Maysville  ft  Mt.  8.  Turnp.  Co.  3 
Met.  (Ky.i  117;  Henderson  ft  N.  R.  Co.  v.  Dickerson, 
17  B.  Mon.  178;  Trustees  of  College  Point  v.  Den- 
nett, 6  Tbomp.  ft  C,  217. 

The  views  we  have  expressed  as  to  the  Justness 
of  considering  the  peculiar  fitness  of  the  lands  for 
particular  purposes  as  an  element  in  estimating 
their  value  find  support  In  the  several  cases  cited 
by  counsel.  Thus,  in  Re  Furman  Street,  17  Wend. 
880,  where  a  lot  upon  which  the  owner  had  his  resi- 
dence was  injured  by  cutting  down  an  embank- 
ment In  opeoing  a  street  in  the  City  of  Brooklyn, 
the  Supreme  Court  of  New  York  said  that  neither 
the  purpose  lo  which  the  property  was  applied,  nor 
the  intention  of  the  owner  in  relation  to  its  future 
enjoyment,  was  a  matter  of  much  importance  in 
determining  the  compensation  to  be  made  to  him; 
but  that  the  proper  inquiry  is,  *'  What  is  the  value 
of  the  property  for  the  most  advantageous  uses  to 
which  it  may  be  applied  ?" 

In  Goodln  v.  Cincinnati  ft  W.  W.  Canal  Co.,  18 
Ohio  St.  160,  where  a  railroad  company  sought  to 
appropriate  the  bed  of  a  canal  for  its  track,  the . 
Supreme  Court  of  Ohio  held  that  the  rule  of  val- 
uation was  what  the  interest  of  the  canal  company 
was  worth,  not  for  canal  purposes  or  for  any  other 
particular  use,  but  gen«*ral]y  for  any  and  all  uses 
for  which  it  might  be  suitable.  Young  v.  Harri- 
son, 17  Ga.  30. 

Viewing  premises  hy  the  jury. 
In  case  of  trials  before  common -law  Juries,  stat- 
utes usually  provide  for  a  view  of  the  premises, 
eitheifas  matter  of  right  or  in  the  discretion  of  the 
court.  If  the  Statute  is  silent  as  to  the  stage  of  the 
trialfat  which  the  view  shall  be  made.  It  rests  In 
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See  Thompson,  Trials,  p.  664;  26  Cent.  L. 
J.  486,  92  Am.  Dec.  842;  Smith  v.  State,  42 
Tex.  446. 

Messrs,  Jonas  Hutchinson,  Clarence 
S.  Darrow,  Byron  Boyden  and  H.  H. 
Martin,  for  appellee: 

An  offer  by  the  owner  of  property  to  sell  it 
at  a  certain  price,  or  an  actual  sale  by  him,  is 
competent  evidence  against  him  as  an  admis- 
sion in  determining  its  value  at  or  about  the 
time  of  the  offer  or  sale. 

Lewis.  Em.  Dom.  §§  439,  446;  Mills,  Em. 
Dom.  2d  ed.  S  172;  6  Am.  &  Eng.  Encyclqp. 
Law,  619,  620;  East  Brandy  wine  &  W.  R.  Co. 
V.  Ranek,  78  Pa.  454;  Concord  R.  Co.  v. 
Qredy,  28  N.  H.  287;  Ottawa,  0.  C.  A  C. 
G.  R.  Go.  V.  Adol/ph,  41  Kan.  600:  Springfield 
V.  Sehmook,  68  Mo.  894;  Watson  v.  Milwaukee 
&  K  R.  Co.  57  Wis.  882;  Fogg  v.  Hill  21  Me. 
589;  Leroy  &  W.  R.  Co.  v.  ButU,  40  Kan.  159; 
Patch  v.  Boston,  5  New  Eng.  Rep.  472,  146 
Mass.  52;  Central  B.  U.  P.  R.  Co.  v.  An- 
dretcs,  87  Kan.  641;  Rorer,  Railroads,  p.  879, 
note  Si:  Pierce,  Railroads,  225,  noteS;  Wood, 
Railways,  p.  944,  and  note;  TuekvDood  v.  Han- 
thorn,  67  Wis.  826,  886,  837;  Porter  v.  Savan- 
nah S.  R.  Co.  56  Ga.  471. 

The  effect  of  the  whole  improvement  should 
be  considered,  and  not  the  effect  of  the  ap- 
proach alone,  or  of  the  bridge  alone,  or  of  any 
other  portion  of  the  structure. 


Lehigh  Valley  C.  Co.  v.  Chicago,  26  Fed. 
Reo.  415. 

in  suits  like  the  present  one,  it  is  proper  to 
instruct  the  jury  that  the  right  of  recovery  de- 
pends on  whetner  the  abutter's  property  has 
been  depreciated  in  value  by  the  public  im- 
provement. 

Elgin  v.  Eaton,  88  111.  585;  Chicago  A  P.  R. 
Co.  V.  Francis,  70  lU.  888;  Chicago,  M.  db  Si.  P. 
R.  Co.  V.  HaU,  90  111.  42;  St.  Louis,  V.  d  T. 
H.  R.  Co.  V.  HalUr,  82  111.  208;  Si.  Louis,  V. 
<fc  T.  H.  R.  Co.  V.  Capps,  68  HI  607,  6U; 
EberhaH  v.  Chicago  A  St.  P.  R.  Co.  70  111.  347; 
Chicajgo  d  A,  R.  Co.  v.  Maher,  91  RL  312; 
Chicago  d  E.  L  R.  Co.  v.  Loeb,  6  West.  Rep. 
887,  118  Dl.  208;  Chicago  dP.  R.  Co.  v.  Sitin, 
75  111.  41,  47;  Page  v.  Chicago,  M.  dSi.  P.  R. 
Co.  70  111.  824;  Le^iigh  Valley  C.  Go.  v.  C^cago, 
26  Fed.  Rep.  415;  Atlanta  v.  Green,  67  Ga. 
886;  Moore  v.  Atlanta,  70  Ga.  611;  Atlanta  v. 
Word,  78  Ga.  276;  Montgomery  v.  Toftiwend, 
80  Ala.  489;  Re  Brooklyn  Elev.  R.  Co.  8  N.  Y. 
Hupp.  78;  lUinms  Cent.  R  Co.  v.  Grabill,  50 
IlL  241,  246;  Ottawa  G.  L.  C.  Co.  v.  Graham, 
28  m.  73. 

The  court  had  power  to  order  the  view. 
Evidence  as  to  the  value  of  property  before 
and  after  the  date  when  the  damages  are  to  be 
ascertained  is  admissible,  and  the  limits  of  time 
within  which  such  evidence  shall  be  confined 
rest  in  the  discretion  of  the  trial  court. 


the  discretion  of  the  court,  and  the  viewers  may  be 
sent  at  any  time  before  the  instruotions  are  ^ven. 
Galena,  S.  ^  S.  R.  Co.  v.  Haslan,  73  111.  4M;  Kanka- 
kee &  8.  R.  Co.  V.  Straut,  100  111.  aa6;  Lewis.  Em. 
Dom.  8  424. 

Viewers  should  be  attended,  in  thetr  view,  by  an 
ofBcer.    Patchin  v.  Brooklyn,  2  Wend.  377. 

A  jury  of  view  do  not  decide,  necessarily,  on  evi- 
dence furnished  by  the  parties,  but  may  find  oq 
their  own  Judffinent.  Harper  v.  Lexlngrton  8t  O. 
K.  Co.  2  Dana,  227:  Mills,  Em.  Dom.  8  254. 

As  previously  stated,  the  object  of  the  view  Is  to 
enable  the  Jury  better  to  understand  and  apply  the 
evidence  to  the  end  that  they  may  proceed  Intelll^ 
£rently  In  the  dischargre  of  their  function.  Jeffer- 
son ville,  M.  &I.  R.  Co.  V.  Bowen,  40Ind.  545;  Heady 
V.  Vevay  &  Mt.  S.  Tump.  Co.  52  Ind.  117,  overrulingr 
Eransville,  I.  &  C.  8.  L.  R.  Co.  v.  Cochran,  10  Ind. 
560;  Close  v.  Samm,  27  Iowa,  603;  Harrison  v.  Iowa 
Midland  R.  Co.  36  Iowa,  828:  Washburn  v.  Mil- 
waukee &  L.  W.  R.  Co.  58  WIm.  364. 

For  an  exhaustive  r6sumt  of  the  reason  applica- 
ble in  cases  of  this  nature,  see  Washburn  v.  Mil- 
waukee &  L.  W.  R.  Co.  50  Wis.  364.  See  also  Close 
V.  Samm,^8uj>ra. 

The  right  to  send  the  Jury  out  to  have  a  view,  al- 
thou^rh  it  may  have  had  a  common-law  orlijin,  is 
regarded  now  as  statutory,  and  it  Is  not  now  the 
practice  to  frrant  a  view,  except  pursuant  to  an  ex- 
press statute  or  by  consent.  Abbott,  Trial  Brief, 
p.  72. 

It  is  declared  by  the  Act  of  Congress  of  June, 
1872  (X:  Stat,  at  L.  197,6  5),  ''that  the  practice, 
pleadings  and  forms  and  modes  of  proceeding,  In 
civil  causes,  other  than  equity  and  admiralty 
causes,  in  the  circuit  and  district  courts,  shall  con- 
form as  near  as  may  be  **  to  the  same  things  *'  ex- 
isting at  the  time  in  the  courts  of  record  of  the 
State  wlthm  which  such  circuit  and  district  courts 
are  held." 

A  logical  corollary  of  this  enactment  enforces 
the  conclusion  that  the  mode  of  proceeding  In  cases 
where  view  of  the  premises  is  desired  Is  regulated 
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exclusively  by  the  practice  methods  In  vogue  in  the 
various  state  Jurisdictions. 

LeQiAaliun  in  the  code  States  oti  the  subfeei. 

In  most  of  the  so-called  code  States,  legtelatire 
enactment  has  established  adequate  provMoo  for 
meeting  this  class  of  cases,  and  the  recital  is  to  be 
found  In  the  various  codes  which  are  designed  to 
regulate  the  subject.  Without  attempting  to  dis- 
criminate among  the  variety  of  elBcleot  enact- 
ments, section  610  of  the  California  Code  of  Olvii 
Procedure  may  be  deemed  typical  of  all  the  legis- 
lation upon  this  subject.  The  section  in  ques- 
tion employs  the  following  language:  *'  When,  in 
the  opinion  of  the  court,  it  is  proper  for  the  Jury  to 
have  a  view  of  the  property  wliich  is  the  subject 
of  litigation,  or  of  the  place  in  which  any  materiat 
fact  occurred,  it  may  order  them  to  l>e  oonducted, 
in  a  body,  under  the  charge  of  an  officer,  to  the 
place,  which  shall  be  shown  to  them  by  some  per- 
son appointed  by  the  court  for  that  purpose.  While 
the  Jury  are  thus  absent,  no  person,  other  than  the 
person  so  appointed,  shall  speak  to  them  aa  any 
subject  connected  with  the  triaL 

Under  Judicial  Interpretation  this  section  does 
not  convert  the  Jury  into  silent  wltoeases,  as  tbi^ 
are  required  to  decide  on  the  evidence,  not  upon 
their  view.  The  only  object  of  the  view  Is  to  ena- 
ble them  to  understand  tiie  evidence.  Wright  v. 
Carpenter,  49  CaL  600. 

The  exercise  of  the  authority  to  direct  the  Juqr 
to  view  the  premises  rests  in  the  Judgment  and 
discretion  of  the  court,  and  the  refusal  to  exeretoe 
it  will  not  constitute  reversible  error  where  it  linoc 
made  to  appear  that  the  decision  was  not  ooneet 
or  that  the  discretion  of  the  court  in  the  matlsr 
was  abused.  King  v.  Iowa  Midland  B.  Go.  84  loira. 
458;  Clayton  V.Chicago,  I.  ft  D.  B.  Go.  67 Iowa. Ml 

Both  of  the  cases  hist  cited  wereexpositoijof 
section  8807  of  the  Iowa  Code,  which  regulates  tbe 
subject  for  that  Jurisdiction.  The  New  Tork  Code 
of  CivU  Procedure  gives  statutory  effect  to  i 
regulations  to  section  1560. 


1891. 
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RaberUy.  Boston.  140  Mass.  847;  Shattuck  v. 
Stoneham  B.  R.  6  Allen,  115;  Whitman  v.  Bos- 
ton &  M,  R.I  Allen,  3 1 8;  Northeastern  N.  R. 
Co.  V.  Frazier,  ?5  Neb,  42. 

It  being  clear  that  we  were  at  liberty  to  show 
by  oral  testimony  the  condition  of  the  property 
at  the  time  of  the  trial,  there  must  be  strong 
reasons  shown,  before  this  court  will  hold  that 
the  trial  judge  could  not  permit  the  jury  to 
themselves  see  the  premises. 

See  1  Best,  Ev.  Morgan's  ed.  §  197;  Ben- 
tham,  Rationale  of  Jud.  Ev.  Book  V.  chap.  8, 
§  1;  1  Taylor,  Ev.  8th  ed.  §  554;  1  Wharton, 
Ev.  3d  ed.  §  345. 

This  court  has  held,  in  a  personal  injury 
case,  that  it  is  discretionary  with  the  trial  court 
to  admit  in  evidence  the  torn  clothing  worn  by 
the  plaintiff  at  the  time  of  the  accident. 

Tudor  Iron  Works  v.  Weber,  129  111.  585. 
See  also  American  Exp.  Go.  v.  SpeUman,  90 
Dl.  465;  Jupitz  v.  People,  34  111.  516;  Patter- 
son, Railway  Accident  Law,  §  867;  Bwrker  v. 
Perrn,  67  Iowa,  146;  LouiwilU,  N.  A.  A  C.  R. 
Co.  V.  Wood,  18  West.  Rep.  819.  118  Ind.  548, 
549;  Mvihado  v.  Brooklyn  City  R.  Go.  80  N. 
Y.  870;  Hatfield  v.  8t.  Pavl  db  D.  R.  Go.  88 
Minn.  180;  Ptople  v.  Gonzalez,  85  K  Y.  49; 
Drake  y.  State,  75  Ga.  418;  Wynne  v.  State,  56 
Ga.  118;  La  Beau  v.  People,  84  N.  Y.  228; 
Peo^  y.  Buddensieek,  4  Cent.  Rep.  787,  108 
N.  Y.  487;  Philadelphia  v.  Rule,  93  Pa.  15; 
Eari  V.  Lefler,  46  Hun,  9;  Ruloj^s  Case:,  11 
Abb.  Pr.  N.  S.  809,  810;  StaU  v.  Arnold,  18 
Ired.  L.  184;  Com.  v.  Brown,  121  Mass.  69, 
81;  State  v.  Wieners,  66  Mo.  18;  Gardiner  v. 
People,  6  Park.  Crim.  Rep.  155;  State  v.  Mor- 
deeai,  68  N.  C.  207;  People  v.  Lamed,  7  N.  Y. 
452;  State  v.  Woodruff,  67  N.  C.  89;  Osborne 
V.  Detroit,  32  Fed.  Rep.  36;  Com.  v.  WOster, 
AVebster  Case,  Bemis'  ed.  80,  81.  204-210;  1 
Thompson,  Trials.  §§  850-872. 

A  court  may,  in  its  discretion,  at  the  trial, 
require  the  plamtifiP  in  a  personal  injury  suit  to 
show  his  mjuries  in  the  presence  of  the  jury 
to  the  defendant's  witnesses,  so  that  they  may 
testify  as  to  their  extent,  etc. 

41  Am.  &  Eng.  R  R.  Cas.  216-218;  Owens 
V.  Kansas  City,  St.  J.  dk  C.  B.  R.  Co.  95  Mo. 
189;  White  v.  Milwaukee  City  R.  Co.  61  Wis. 
536;  Atchison,  T.  db  S.  F.  R.  Co.  v.  Thul,  29 
Kan.  466;  Hatfield  v.  St.  Paul  d  D.  R.  Go.  88 
Minn.  180;  Sibley  v.  Smith,  46  Ark.  275. 

Reference  may  also  be  made  to  the  inherent 
power  of  courts  of  equity,  wholly  independent 
of  statute,  to  order  an  inspection  of  real  prop- 
erty  for  the  purpose  of  determining  the  issues 
between  the  parties. 

Bennett  v.  Griffiths,  80  L.  J.  Q.  B.  98,  101; 
Ixmsdale  v.  Curwen,  3Bligh.  O.  8. 168;  Walker 
v.  Fletcher,  Id.  172;  Browne  v.  Moore,  Id.  178; 
East  India  Co.  v.  Kynaston,  Id.  158, 162, 168;  1 
Wharton,  Ev.  8d  ed .  §  345;  Nutter  y.  Ricketts, 
6  Iowa.  92;  1  Hale.  P.  C.  685,  686. 

A  real  picture  or  photograph  of  the  prem- 
ises, appealing  to  the  sense  of  sight,  would 
clearly  be  competent  evidence,  in  the  judge's 
discretion. 

Cozzens  v.  Higgins,  8  Keyes,  206;  German 
TKtologicaX  School  v.  Dubuque,  64  Iowa,  736. 
See  also  Blair  v.  Pelham,  ]  18  Mass.  420;  Locke  v. 
Sioua:  City  cfe  P.  R.  Co.  46  Iowa.  109;  Rockford 
V.  RusseU.  9111.  App.  229;  Richmond  v.  Atkin- 
son, o^^ioh.  413;  Udderzooky,  Com.  76  Pa. 
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340;  Rvlofs  Case,  11  Abb.  Pr.  N.  S.  245.  309, 
810;  Aiberti  v.  New  York,  L.  E.  d:  W.  R.  Co. 
6  L.  R.  A.  765,  118  N.  Y.  77;  Cowley  v.  Peo- 
ple, 88  N.  Y.  465,  476;  Marion  v.  State,  20 
Neb.  288;  People  v.  Buddensieck,  4  Cent.  Rep. 
787.  108  N.  Y.  487. 

No  inference  can  be  drawn  from  the  Emi- 
nent Domain  Act  that  the  Legislature  either 
supposed  that  the  discretionary  right  to  grant 
a  view  did  not  exist  before  the  Statute,  or  that, 
if  they  thought  it  did  so  exist,  they  intended 
by  the  Statute  to  take  it  away. 

See  Atchison,  T.  db  S.  F.  R.  Co.  v.  Schneider, 
2  L.  R.  A.  422,  127  HI.  144;  Galena  db  S.  W. 
R.  Co.  V.  Haslam,  78  111.  494:  Kankakee  db  S. 
R.  Co.  V.  Straut,  102  111.  666;  Kieman  v,  Chi- 
cago, S.  F.  db  C.  R.  Co,  11  West.  Rep.  632, 128 
111.  188;  Chicago  db  L  R.  R.  Co.  v.  Hopkins,  90 
111.  816;  McReynoids  v.  Burlinf/ton  db  0.  R.  Co. 

106  111.  152;  Peoria  db  F.  R.  Co.  v.  Barnum, 

107  111.  160;  Mitchell  y.  lUinois  db  St.  L.  R.  db 
C.  R.  Co.  85  111.  566;  Chicago  &  E.  R.  Co. 
V.  Jac6bs,  110  111.  414. 

Confusion  has  been  introduced  into  this  sub- 
ject by  confounding  the  view  by  jury  with  the 
technical  writ  of  view  at  common  law. 

At  common  law,  in  a  real  action,  the  tenant 
mi^ht  be  ignorant  as  to  what  the  land  was 
which  was  claimed  bv  the  demandant.  In 
such  a  case  the  tenant  had  a  right  to  a  writ  of 
view,  so  that  he  might  see  the  land  and  learn 
what  was  demanded. 

Steams,  Real  Actions,  2d  ed.  102;  Cowell, 
Interpreter,  title  View;  Blount,  Law  Diet, 
title  View;  1  Britton,  Nichols'  ed.  298-803: 
1  Reeves,  Historv  of  Eng.  Law,  Finlason's  ed. 
420-422:  AstmaL  v.  AstmaX,  2  Lev.  117; 
Finch,  Discourse,  p.  866;  4  Marriott,  Law 
Diet,  title  View;  Booth,  Real  Actions,  36  et 
seq.;  Roscoe,  Real  Actions,  247-257;  Brown, 
Law  Diet,  title  View. 

But,  in  real  actions,  where  the  tenant  actual- 
ly knew,  or  for  any  reason  was  held  bound  to 
know,  what  premises  were  claimed,  he  could 
not  have  a  view. 

Booth,  Real  Actions,  p.  87;  Roscoe,  Real 
Actions,  247;  Astmal  v.  Astmal,  supra. 

This  subject  of  writs  of  view  by  a  jury  at 
common  law  is  involved  in  the  greatest  con- 
fusion as  to  the  cases  in  which  it  was  allowed,  ^ 
but  it  is  certain  that  they  were  not  confined,  as 
was  the  tenant's  view,  to  real  actions. 

Stearns,  Real  Action?,  2d  ed.  102;  Kempster 
V.  Deacon,  1  L.  D.  Ravm.  76;  Sir  James 
Burrows'  note,  1  Burr.  258-258  (1765);  1  Sellon, 
Pr.  in  K.  B.  449,  450;  2  Tidd,  Pr.  3d  Am.  ed. 
795. 

CrtAg,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  damages  al- 
leged to  have  been  caused  to  the  property  of 
appellant  bv  the  construction  of  Jackson  Street 
Bridge  and  viaduct,  and  the  approach  on  Ca- 
nal Street,  by  the  City  of  Chicago.  On  a  trial 
the  jury  returned  a  verdict  in  favor  of  defend- 
ant, the  City  of  Chicago.  The  court  overruled 
a  motion  for  a  new  trial,  and  rendered  judg- 
ment on  the  verdict.  On  appeal  to  the  appel- 
late court  the  judgment  was  affirmed. 

The  improvement  was  completed  by  the  City 
in  July  or  August,  1888.  During  the  month 
the  improvement  was  completed  Horace  A. 
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Hurlbut  commeDced  negotiations  with  the 
plaintiff  for  the  purchase  of  a  portion  of  the 
property  claimed  to  have  been  damaged.  The 
negotiations  resulted  in  an  option  given  by  the 
plaintiff  to  Hurlbut  for  the  property  for  a  cer- 
tain time  at  a  stipulated  price.  Hurlbut  did 
not,  however,  close  the  contract  within  the 
time  specified  in  the  offer,  and  plaintiff  ad- 
vanced the  price  of  the  property,  and  subse- 
?uently,  within  three  or  four  months,  sold  to 
[urlbut  at  the  advanced  price.  On  the  trial 
the  court  permitted  the  defendant  to  prove  the 
price  placed  on  the  property  by  the  plaintiff 
in  his  offer  to  Hurlbut,  and  this  decision  is  re- 
lied upon  as  error.  In  order  to  determine 
whether  the  plaintiff  had  been  damaged  by  the 
construction  of  the  improvement,  it  was  proper 
to  show  the  value  of  the  property  before  and 
after  the  improvement  had  been  made.  Evi- 
dence of  what  the  property  was  worth  in  July 
and  August,  1888,  was  therefore  competent  for 
the  consideration  of  the  jury.  This  is  not, 
however,  disputed  or  denied,  but  it  is  claimed 
that  the  offer  of  plaintiff  is  not  evidence  of  the 
value  of  the  property.  While  we  do  not  think 
the  offer  of  an  owner  of  property  to  sell  at  a 
certain  price  would  be  conclusive  evidence  of 
the  value  of  the  property,  yet  we  do  think  that 
an  offer  by  the  owner  to  sell  is  competent  evi- 
dence against  him  as  an  admission  in  fixing  the 
value  at  or  near  the  time  the  offer  was  made. 
Lewis,  Em.  Dom.  §§  439,  446;  Mills,  Em. 
Dom.  2d  ed.  §  172;  6  Am  &  Eng.  Encyclop. 
Law,  619,  620t  East  Brandyteine  A  W,  R.  Co. 
V.  Ranch,  78  Pa.  454;  Concord  R.  Co.  v.  Oreely, 
23  ]S.  H.237;  Otiawa,  0.  C.  cfe  C  Q,  R.  Co.  v. 
Adolph,  41  Kan.  600;  Springfield  v.  Schmook, 
68  Mo.  894;  Watson  v.  Milwaukee  cfc  TT.  R.  Co. 
57  Wis.  882;  Fogg  y.HUI,  31  Me.  629. 

In  Lewis  on  Eminent  Domain,  439,  the  au- 
thor says:  "In  regard  to  the  proof  of  admis- 
sion of  the  parties  the  same  general  rules  apply 
as  in  other  cases.  It  is  competent  to  prove  the 
declarations  of  the  owner  of  the  property  in 
question  as  to  its  value,  and  the  price  at  which 
he  has  offered  to  sell  it,  and  other  admissions 
which  arc  pertinent  to  the  issue."  See  also 
§446. 

In  6  Am.  &  Ene.  Encyclop.  Law,  620,  the 
law  on  the  question  is  stated  as  follows:  * '  The 
declarations  of  the  owner  as  to  the  value  of  his 
land,  and  his  offer  of  it  at  a  fixed  price,  may 
competently  be  introduced  in  evidence  against 
him,  and,  if  the  landowner  dies  while  the  pro- 
ceedings are  pending,  his  declarations  and  ad- 
missions are  competent  evidence  against  his 
trustees." 

The  Supreme  Court  of  Wisconsin,  in  consid- 
ering the  question  in  Watsons.  Milwaukee  d 
M.  R  Co.,  57  Wis.  382,  said:  "This  evidence 
was  introduced  for  the  purpose  of  showing 
that  the  land  was  in  fact  of  greater  value  after 
the  road  was  located  across  it  than  the  value 
placed  upon  it  by  the  appellant's  witnesses.  We 
think  the  evidence  was  competent,  not  only  as 
tending  to  prove  its  real  value  after  the  rail- 
road was  located  across  it,  but  as  an  admission 
on  the  pan  of  the  appellants  of  such  value. 
WJiitman  v.  Boston  4t  M.  R.  Co.  7  Allen, 
818-318;  Shattnck  v.  Stoneham  B.  R.  6  Allen. 
117." 

In  East  Bravdywine  d  W.  R,  Co,  v.  Ranek, 
78  Pa,  454,  the  court  said :  '  *As  evidence  bear- 
12  L.  R.  A. 


ing  on  the  value  of  this  property,  Ranck's  own 
declarations  were  certainly  competent,  when 
offered  by  the  company.  His  offer  of  it  at  a 
fixed  price,  and  the  sale  of  a  portion  of  it,  were 
facts  proper  to  go  the  jury  as  constituting  bis 
estimate  of  its  value.  It  is  true  the  sale  of 
a  portion  of  the  property  does  not  fix  with 
certainty  its  market  value  as  a  whole,  hat  it 
is  an  element  fair  to  be  considered  by  the 
jury." 

In  1  Rorer  on  Railroads,  379,  and  in  Pierce 
on  Railroads,  225,  the  doctrine  is  laid  down 
that  the  admissions  of  the  owner  are  competent 
evidence  on  the  question  of  value.  It  is,  how- 
ever, said  the  sale  to  Yerkes  was  a  forced  sale; 
that  Springer,  knowing  that  Yerkes  was  bound 
to  have  the  property  for  a  particular  purpose, 
placed  a  larger  price  on  the  property  than  it 
was  really  worth.  Whether  Yerkes  was  so 
situated  that  he  was  compelled  to  purchase 
this  property,  and  on  that  account  might  pay 
more  for  it  than  it  was  really  worth,  was  a 
question  which  no  doubt  might  be  considered 
by  the  iury  in  arriving  at  its  value;  but  at  the 
same  time  such  fact,  if  it  existed,  affords  no 
reason  why  the  jury  might  not  also  consider 
the  statements  and  declarations  of  the  plaintiff 
in  connection  with  the  other  evidence  in  ar- 
riving at  the  value  of  the  property.  The  op- 
tion placed  on  the  property  by  the  plaintiff,  as 
an  admission  of  the  value  of  the  property,  was 
competent  evidence  for  the  jury,  whether  it 
proved  the  value  was  a  question  for  the  lurv 
to  determine  after  a  due  consideration  of  all 
the  evidence  introduced  on  the  question. 

It  is  next  claimed  that  the  court  erred  in 
modifying  plaintiff's  first  and  third  instructions. 
In  the  first  instruction  the  jury  were  directed 
that  if  they  find  from  the  evidence  the  defend- 
ant had  raised  the  grade  of  the  street  in  front 
of  plaintiff's  property,  and  thereby  damased 
the  property,  they  will  find  defendant  guitty, 
and  assess  damages  at  such  sum  as  they  believe 
from  the  evidence  he  sustained,  resulting  di- 
rectly from  changing  the  grade  in  front  of  said 
property,  taken  m  connection  with  the  whole 
improvement.  The  court  added  the  follovine*. 
"  In  case  you  believe  from  the  evidence  that 
plaintiff's  property  was  damaged  by  said  im- 
provement taken  as  a  whole."  The  modifica- 
tion was  so  slight  that  it  did  not  materially 
change  the  meaning  of  (he  instruction,  but.  if 
it  did,  the  modification  was  right,  and  could 
not  mislead  the  juir.  The  plaintiff  claimed 
that  he  was  damageo  by  the  improvement,  and 
in  passing  upon  the  question  it  was  the  dotr 
of  the  jury  to  take  into  consideration  the  whole 
improvement.  A  part  of  the  improvement 
standing  alone  may  have  resulted  in  damaee 
to  plaintiff,  but.  when  the  entire  improvement 
is  taken  into  consideration,  a  benefit,  rather 
than  a  loss,  may  have  been  the  result;  hence 
the  necessity  of  the  attention  of  the  jury  bdng 
directed  to  the  whole  improvement.  What 
has  been  said  in  reference  to  the  first  modifica- 
tion will  appl^  to  the  others. 

Complaint  is  also  made  of  appellee's  instroc- 
tions  that  they  directed  the  jury  that  "if.  by  ibe 
improvement  as  a  whole,  the  property  is  bene- 
fited as  much  as  it  is  damaged  by  theco&stree 
tion  of  the  approach  alone,  then  there  can  be 
no  recovery."  The  last  part  of  plaintiff's  fiist 
instruction,  prepared  by  him  and  given  to  the 
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ry  on  tbe  qaestion  of  the  measure  of  dam- 
es, is  as  follows :  "The  measure  of  damages 
the  property  will  be  the  difference,  as  shown 

the  evidence,  between  the  fair  cash  market 
lue  of  the  plaintiff's  property  without  said 
provemeut  and  change  of  grade  and  the  fair 
3b  market  value  of  said  property  with  said 
provement,  taken  as  a  whole,  and  change  of 
ide  completed."    This  was  «ven  as  asked 

plaintiff,  except  the  worrE  "taken  as  a 
lole,"  were  added  by  the  court,  and  it  con- 
ns the  same  principle  introduced  in  defend- 
i's  instructions,  which  plaintiff  now  under- 
es*to  condemn.  A  party  cannot  complain 
an  instruction  given  in  behalf  of  his  adver- 
y  like  one  given  at  his  own  request.  But, 
le  from  this,  we  perceive  no  objection  to  de- 
dant's  instructions.  Where  an  action  is 
ught  to  recover  damaeea,  where  no  part  of 

plaintiff's  property  has  been  taken  but 
•ely  damaged  by  a  public  improvement,  the 

is  well  settled  that  a  recovery  cannot  be 

unless  the  property  claimed  to  be  damaged 
been  depreciated  in  value  by  the  construc- 

of  the  public  improvement.  In  other 
ds,  if  the  fair  market  value  of  the  property  is 
luch  immediately  after  the  construction  of 
improvement  as  it  was  before  the  improve- 
it  was  made,  no  damage  has  been  sustained 
no  recovery  can  be  had.  Elgin  v.  Eaton, 
II.  535;  Chicago  <fe  P.  R.  Co.  v.  Francis.  70 
238;  Chicago,  M.  &  8t.  R  R.  Co,  v.  Hall, 
I  42:  8t,  Louis,  V.  <fe  T.  H.  R.  Co.  v.  Hal- 
32  111.  208;  St.  Louis,  V.  d  T.  H.  R.  Co.  v. 
w.  67  111  607,  614;  Eberhart  v.  Chicago 
.  P.  R.  Co.  70  111.  347;  Chicago  d  A.  R. 
7.  Maher,  91  111.  812:  Chicago  &  E,  I.  R. 
V.  Loeb,  118  111.  203, 5  West.  Rep.  887; 
ago  <SsP.  R.  Co.  V,  Stein,  75  111.  41,  47; 

V.  Chicago,  M  dt  St.  P.  R,  Co.  70  111.  824. 
'ter  the  Jury  was  impaneled,  and  before 
rial  commenced,  the  court,  on  motion  of 
idant,  permitted  the  jury,  in  charge  of  an 
T,  to  go  upon  and  view  the  premises  in 
•oversy,  §nd  this  ruling  is  relied  upon  as 
It  19  not  claimed  that  in  the  conduct  of 
3en  there  was  any  misbehavior  on  the  part 
;  officer  in  charge,  or  on  behalf  of  any  of  the 

or  on  behalf  of  either  representative  of 
respective  parties  who  accompanied  the 
The  naked  claim  is  a  want  of  power  on 
art  of  the  court  to  permit  the  view.  The 
ict  was  completed  in  August,  1888,  and 
rial  occurred,  and  the  view  was  had,  in 
nber,  1889.  Evidence  of  the  condition 
e  property  at  the  time  of  the  trial  was 
etent,  and  the  parties  had  the  right  to 
the  value  of  the  property  at  the  time  of 
ial,  as  such  evidence  would  have  a  bear- 

I  the  value -of  the  property  before  and 
the  alle£:ed  damage.     The  rale  seems  to 

II  established  that  evidence  of  tbe  value 
property  before  and  after  the  time  when 

tnnaj^es  are  alleged  to  have  been  sustained 
lissible,  and  the  time  within  which  such 
ice  shflill  be  enforced  is  a  matter  in  the 
discretion  of  the  trial  court.  Roberts  v. 
),  149  Mass.  847.  If  the  parties  had  the 
:o  prove  by  oral  testimony  tbe  condition 
property  at  the  time  of  the  trial  (and  upon 
)int  we  think  there  can  be  no  doubt),  upon 
principle  can  it  be  said  the  court  could 
[ow  tbe  jury  in  person  to  view  the  prem- 
R.  A. 


ises  and  thus  ascertain  the  condition  thereof 
for  themselves?  The  premises  in  view  may  he 
regarded,  as  it  is  termed  in  the  books,  "realevi- 
dence,"  and  oral  testimony  in  reference  to  the 
premises  could  not  be  as  satisfactory  in  its  char- 
acter as  the  real  evidence.  In  1  Best,  £v. 
Morgan's  ed.  §  197,  it  is  said:  '*Real  evidence 
is  either  immediate  or  reported.  Immediate 
real  evidence  is  where  the  thing  which  is  the 
source  of  evidence'  is  present  to  the  senses 
of  the  tribunal.''  In  section  198  it  is  said: 
"Reported  real  evidence  is  where  the  thing 
which  is  the  source  of  the  evidence  is  not 
present  to  the  senses  of  the  tribunal,  but  the 
existence  of  it  is  conveyed  to  them  through  the 
medium  of  witnesses  or  documents.  This  sort 
of  proof  is,  from  its  very  nature,  less  satisfac- 
tory and  convincini?  than  immediate  real  evi- 
dence." Bee  also  Taylor,  Ev.  8th  ed.  §  554;  1 
Wharton,  Ev.  3d  ed.  ^  345. 

It  is  a  common  practice  in  the  ^ial  of 
causes  in  the  circuit  court  to  permit  parties 
to  produce  things  before  the  jury  for  their  in- 
spection, and  that  practice  has  been  approved. 
Thus,  in  Tudor  Iron  Works  v.  Weber,  129  111. 
535,  which  was  an  action  to  recover  for  a  ijer- 
sonal  injury,  we  held  that  the  torn  clothing 
which  plaintiff  was  wearing  when  injured 
might  properly  be  shown  to  the  Jury.  In 
American  Ektp.  Co.  v.  Spellman,  90  111.  455, — 
an  action  against  a  carrier  for  the  loss  of  a  can 
of  yeast, — ^it  was  held  to  be  proper  to  allow 
plaintiff  to  put  in  evidence  a  can  similar  to  the 
one  in  which  tbe  yeast  was  shipped  for  the  ex- 
amination of  the  jury.  In  Jupiie  v.  People,  84 
111  516,  when  defendant  was  on  trial  for  re- 
ceiving stolen  brass  couplings,  a  brass  coupling 
similar  to  those  alleged  to  have  been  received 
was  allowed  to  be  submitted  to  the  jury.  In 
other  States  numerous  cases  may  be  found 
where  the  same  rule  of  evidence  has  been 
adopted.  Thus  in  an  accident  case,  it  is  held 
to  be  within  the  discretion  of  the  court  to  allow 
the  plaintiff  to  exhibit  to  the  jury  his  injured 
limb  or  body.  Barker  v.  Perry,  67  Iowa,  146; 
Louisville  N.  A.  d  C.  R.  Co.  v.  Wood,  118 
Ind.  548,  549,  12  West.  Rep.  803;  Mulhado  v. 
Rrooklyn  City  R.  Co.  80  N.  Y.  870;  Hatfield  y. 
St.  Paul  d  D.  R.  Co.  88  Minn.  130.  The 
clothes  of  the  accused  were  held  admissible  in 
People  V.  Gonzalez,  85  N.  Y.  49,  and  Brake  v. 
State,  75  Ga.  413;  the  weapon  used  by  the  ac- 
cused, in  Wynne  v.  State,  66  Ga.  118;  surgical 
instruments  on  atrial  under  an  indictment  for  il- 
legal operations  on  a  woman, — Com.  v.  Brmcn, 
121  Mass.  69:  the  stick  with  which  a  burglar 
struck  the  prosecutor  in  a  trial  on  charge  of 
h\\T^\?iTy,'— State  v.  Mordeoai,QS  N.C.  207;  tools 
used,  where  a  burglary  has  been  committed, — 
People  V.  Lamed,  7  N.  Y.  445.  In  State  v. 
Woodruff,  67  N.  C.  89,  it  was^held,  in  a  bastardy 
case,  that  the  mother  of  a  bastard  child  might 
hold  it  up  for  the  inspection  of  the  jury.  It 
was  also  held  in  Hatfield  v.  St.  Paul  dJD.R.Co., 
33  Minn.  180,  on  the  trial  of  an  accident  case, 
the  trial  court  had  the  power  to  require  the 
plaintiff  to  walk  across  the  court-room  in  the 
presence  of  the  jury,  in  order  that  the  jury 
might  see  how  he  had  been  affected  by  the 
injury.  It  is  there  said:  "As  the  object  of 
all  judicial  investigations  is,  if  possible,  to  do 
exact  justice,  and  obtain  the  truth  in  its  entire 
fullness,  we  have  no  doubt  of  the  power  of 
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court,  in  a  proper  case,  to  require  the  party  to 
perform  a  physical  act  before  the  jury  that  will 
illustrate  or  demonstrate  the  extent  and  char- 
acter of  his  injuries.  This  is  in  accordance 
with  analogous  cases  in  other  branches  of  the 
lawi  When  a  view  of  real  estate  will  aid  the 
jury  in  reaching  a  conclusion,  it  is  within  the 
discretion  of  the  court  to  permit  it.  When  an 
inspection  of  an  article  of  personal  property 
will  aid  them,  it  is  not  infrequent  to  cause  the 
article  to  be  brought  into  court  for  the  same 
purpose.  Line  v.  TayloT,  8  Fost.  &  F.  731; 
LewAy.  Hartley,  7  Car.  &  P.  406.  The  prac- 
tice in  patent  and  in  certain  equi^  cases,  of 
allowing  tests  to  be  applied  before  the  court,  is 
somewhat  analogous  in  principle.  So  is  the 
practice  of  divorce  courts,  of  ordering  an  ex- 
amination of  the  person  of  the  party  in  certain 
cases.  It  is  a  common  practice  to  allow  plain- 
tiffs, in  actions  for  personal  injuries,  to  exhibit 
to  the  jury  their  wounds,  in  order  to  show  their 
extent,  or  to  enable  a  surgeon  to  demonstrate 
their  nature  and  character.  This  has  been  held 
proper.  MuUiado  v.  Brooklyn  City  R.  do,  80 
K.  Y.  870.  If  for  these  purposes,  a  plaintiff 
may  exhibit  his  injuries,  there  would  seem  to  be 
no  reason  why,  under  proper  circumstances,  he 
may  not  be  required  to  do  the  same  thing  for  a 
like  purpose  upon  request  of  the  defendant." 
See  also  1  Wharton,  Ev.  3d  ed.  §  345.  In  Nut- 
ter V.  Richetts,  6  Iowa,  92,  where  there  was  a  con- 
troversy in  regard  to  two  horses,  and  the  trial 
court  allowed  the  jury  to  go  in  the  court-house 
yard  and  inspect  the  horses,  the  action  of  the 
court  was  sustained .  It  is  there  said :  '  There 
is  no  objection,  in  principle,  to  a  jury  seeing  an 
object  which  is  the  subject  of  testimony.  By 
this  means  they  may  obtain  clearer  views,  and 
be  able  to  form  a  better  opinion."  See  also  1 
Hale,  P.  C.  635.  In  Cozzena  v.  HigginB,  3  Keyes, 
206,  in  an  action  of  trespass  quare  clauaum,  the 
court  of  appeals  held  that  it  was  not  error  to 
permit  the  plaintiff  to  put  in  evidence  a  photo- 
graphic view  of  the  plaintiff's  cellar  after  the 
trespass.  In  German  Theological  Scliool  v.  Du- 
buque, 64  Iowa,  736,  a  stereoscopic  view  of 
property  injured  by  water  was  held  admissible 
evidence. 

Other  cases  might  be  cited  where  the  same 
doctrine  is  laid  down,  but  we  have  referred  to 
enough  to  establish  the  rule  that  on  a  trial,  in 
a  proper  case,  things  may  be  exhibited  to  the 
jury.  And,  if  evidence  of  that  character  may 
be  brought  before  the  jury,  upon  the  same 
principle  we  perceive  no  good  reason  why  a 
jury  may  not,  under  proper  regulations  estab- 
lished by  the  court,  go  upon  and  view  premises 
which  are  the  subject  matter  of  the  litigation 
Had  the  plaintiff  procured  a  careful  survey  and 
plat  of  the  premises,  showing  the  location  with 
reference  to  streets  and  alleys,  showing  the  loca- 
tion of  all  buildings,  and  showing  the  improve- 
ment made  by  the  city,  such  a  paper  would 
have  been  competent  evidence  to  go  to  the  jury. 
Had  a  photograph  or  picture  of  the  prem- 
ises been  taken,  it  would  have  been  competent 
evidence  to  go  to  the  jury.  If  a  plat  or  photo- 
graph of  the  premises  would  be  competent  evi- 
dence, why  not  allow  the  jury  to  look  at  the 
property  itself  instead  of  a  picture  of  the  same? 
There  may  be  cases  where  a  trial  court  should 
not  grant  a  view  of  the  premises,  where  it 
would  be  expensive,  or  cause  delay,  or  where 
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a  view  would  serve  no  useful  purpose.  But 
this  affords  no  reason  for  a  ruling  that  the 
power  to  order  a  view  does  not  exist  or  should 
not  be  exercised  in  anv  case.  If  the  appellant 
desired  to  control  the  e&ect  the  view  might  have 
on  the  jury  in  connection  with  the  other  evi- 
dence introduced,  that  might  have  been  done 
by  an  appropriate  instruction;  but,  as  no  in- 
struction was  asked  on  that  point,  he  is  in  no 
position  to  complain. 

In  what  cases  a  view  was  allowed  at  common 
law  is  a  subject  upon  which  the  authorities  we 
have  examined  are  not  yet  very  clear.  But  a 
view  by  jury,  as  we  understand  the  subject,  is 
sanctioned  by  the  common-law  practice.  In 
Steams  on  Real  Actions,  102,  the  author  says: 
*'In  the  ancient  practice  there  were  two  kinds 
of  view  on  real  actions:  (1)  view  by  the  party; 
(2)  view  by  the  jury."  The  author  further 
says:  "View  by  the  jury  was  allowed  in 
several  real  actions,  as  assize  of  novel  disseisin, 
waste,  and  assize  of  nuisance.  In  these  cases, 
therefore,  a  view  by  the  party,  being  rendered 
unnecessary,  was  not  permitted  l^  the  law.  8 
Hen.  VI,  27;  50  Edw.  IH.  11.  The  design  of 
this  proceeding  was  to  enable  the  jury  better  to 
understand  the  matter  in  controversy  between 
the  parties.  It  was  not  confined  to  real  actions, 
but  was  allowed  in  several  personal  actions  for 
an  injury  to  the  realty,  as  trespass  quare  dau- 
iumfregit,  trespass  on  the  case,  and  nuisance." 
In  Burrows'  note  in  1  Burr.  258,  the  practice 
in  regard  to  jury  views,  as  settled  upon  by  the 
king's  bench,  is  stated  by  the  reporter:  *  'Before 
4  and  5  Anne,  chap.  16,  §  8,  there  could  be  no 
view  till  after  the  cause  had  been  brought  on 
to  trial.  If  the  court  saw  the  question  involved 
in  obscurity,  which  might  be  cleared  up  by  s 
view,  the  cause  was  put  off,  that  the  jurors 
mi^ht  have  a  view  before  it  came  on  to  be  tried 
again.  The  rule  for  a  view  proceeded  upon  the 
previous  opinion  of  the  court  or  judge,  at  the 
trial,  '  that  the  nature  of  the  question  made  a 
view  not  only  proper,  but  necessary:'  for  the 
judges  at  the  assizes  were  not  to  give  way  to 
the  delay  and  expense  of  a  view,  unless  they 
saw  that  the  cause  could  not  be  understood 
without  them.  However,  it  often  happened  in 
fact  that  upon  the  desire  of  either  party  causes 
were  put  off  for  want  of  a  view,  upon  specious 
allegations  from  the  nature  of  the  (Question  that 
'  a  view  was  proper,'  without  going  into  the 
proof,  so  as  to  be  able  to  judge  whether  the 
evidence  might  not  be  understood  without  it. 
This  circuity  occasioned  delay  and  expense;  to 
prevent  which  4  and  5  Anne,  chap.  16,  ^  8, 
empowered  the  courts  at  Westminster  to  giant 
a  view  in  the  first  instance  previous  to  the  trial. 
As  a  view  might  be  of  use,  and  in  this  shape 
was  attended  with  no  delay  and  with  but  little 
expense,  it  became  the  practice  to  grant  them 
of  course  upon  the  motion  of  either  party.  *'  In 
2Tidd,  Pr.  795,  in  speaking  on  the  subject,  the 
author  says:  ''In  actions  of  waste,  trespass 
quare  clauaum,  and  other  actions  where  it  ap- 
pears to  the  court  in  vacation  to  be  proper  and 
necessary  that  the  jurors  .  .  .  who  are  to  try 
the  issue  should  for  the  better  understanding  of 
the  evidence  have  a  view  of  the  .  .  .  lands  or 
place  in  question,  the  court  or  judge  will  grant 
a  rule  for  such  view,  pursuant  to  tbe  Statute  4 
Anne  and  6  Geo.  IV.  chap.  50,  §  28.  .  .  - 
Before  the  making  of  the  above  Statute,  there 
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could  have  been  no  view  till  after  the  cause  bad 
been  brought  on  to  trial,  when,  if  the  court  saw 
the  question  involved  in  any  obscurity  which 
might  be  cleared  up  by  a  view,  the  cause  was 

gut  off,  that  the  jurors  might  have  a  view 
efore  it  came  on  again."  See  also  Sellon,  Pr. 
449.  If  at  common  law.  independent  of  any 
English  statute,  the  court  had  the  power  to 
order  a  view  by  jury,  as  we  think  it  plain  the 
court  had  such  power,  as  we  have  adopted  the 
common  law  in  this  State  our  courts  have  the 
same  power. 

It  is  argued  by  the  counsel,  because  the  Leg- 
islature has  provided  for  a  view  in  condemna- 
tion cases,  that  it  should  be  held  that  a  view 
was  unauthorized  in  all  other  cases.  We  do 
not  regard  this  position  weU  taken.  The  Emi- 
nent Domain  Act  does  not  merely  permit  the 
court  in  a  condemnation  proceeding  to  allow 
the  jury  to  view  the  premises,  but  the  Statute 


absolutely  requires  the  court  to  do  so  on  the 
application  of  either  party.  The  Statute  is  im- 
perative. It  declares  said  jury  shall,  at  the 
request  of  either  party,  go  upon  the  land.  Rev. 
Stat.  chap.  47,  §  9.  The  fact,  therefore,  that 
the  Statute  makes  it  obligatory  on  the  court  lo 
permit  the  jury  on  the  application  of  either 
party  to  view  the  premises  on  the  trial  of  a  case 
under  the  Eminent  Domain  Act,  has  no  bearing 
whatever  on  the  question  whether  the  court  has' 
the  power  in  the  exercise  of  this  discretion  to 
order  a  view.  Here  it  is  apparent  that  the  jury 
could  obtain  a  much  better  understanding  of 
the  issue  presented  by  the  pleadings  by  a  view 
of  the  premises,  and,  iu  the  exercise  of  a  sound 
legal  discretion,  we  think  the  court  did  not  err 
in  allowing  the  view. 

The  ju^nent  of  the  Appellate  Court  will  be 
affirmed,  ' 

Petition  for  rehearing  denied. 
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V, 
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The  rlg^ht  to  a  doek  between  low-water 
mark  and  the  channel  of  Aeushnet 
River  may  be  reserved,  under  Acts  1806,  chap. 
18,  aathorizing  owners  to  build  and  extend 
wharves  below  low- water  mark  in  said  river,  on 
the  oonveyance  by  the  owner  of  the  adjaoent 
land  to  low- water  mark  or  a  point  below  it. 

(May  19, 1891.) 

REPORT  by  the  Superior  Court  for  Bristol 
County  (Staples,  J.)  for  the  opinion  of  the 
Supreme  Judicisd  Court  of  an  action  brought 
to  recover  damages  because  of  defendant's  al- 
leged trespass  upon  plaintiff's  wharf  and  dock 
property,  in  which  a  verdict  had  been  directed 
in  plaintiff's  favor.    Judgment  on  the  verdict. 


Plaintiff  built  and  maintained  a  wharf,  with 
an  adjoining  dock,  extending  into  the  Aeush- 
net River,  at  the  east  end  of  Grinnell  Street  in 
New  Bedford.  Defendant,  claiming  to  act 
under  a  license  derived  from  the  City  Manu- 
facturing Company,  on  May  1,  1889,  placed  in 
the  dock  wooden  floats  or  stagings,  one  of 
which  had  a  boat-house  erected  on  it,  and  all 
of  which  were  used  in  connection  with  de- 
fendant's business  of  letting  boats  for  hire. 
The  floats  and  boats  were  in  part  at  least  at- 
tached to  defendant's  wharf  and  moorings. 

Plaintiff  brought  this  action  to  recover  dam- 
ages for  this  alleged  trespass  on  his  property, 
and  defendant  put  in  evidence  a  deed  of  cer^ 
tain  property  from  plaintiff  to  Wilcox,  whose 
title  had  become  vested  in  the  City  Manufac- 
turing Company. 

Defendant  asked  a  ruling  that  upon  all  the 
evidence  plaintiff  was  not  entitled  to  recover, 
and  also  one  that  by  a  proper  construction  of 
the  deeds  in  evidence  the  title  to  the  locus  in 


'NoT^— Right  of  riparian  owners  to  dock  to  loio-KHit- 
ermark. 

The  Massachusetts  Ordtnanoe  of  1647,  which  gave 
to  the  proprietor  of  the  upland  property  in  the 
sliore  between  high  and  low  water  mark,  secured  to 
such  proprietor,  not  merely  an  easement,  but  a 
property  in  the  land  in  fee,  with  power  to  reclaim 
it  by  buildinff  wharves  so  as  to  exclude  navigation, 
provided  he  did  not  cut  off  bis  neighbors*  access  to 
their  houses  or  lands.  Henry  v.  Newburyport,  6  L. 
R.  A.  179,  and  notes,  149  Mass.  582;  Poore,  Const.  An- 
cient Charter  of  New  England,  pt.  1,  p.  9Zi. 

An  invasion  of  the  owner*s  right  to  soil  between 
high  and  low  water  mark,  and  his  subsequent  dis- 
possession, is  trespass  to  real  estate  and  disseisin, 
the  same  as  though  it  were  upland.  Ladies  Sea- 
men^s  Friend  Soc.  v.  Halstead,  68  Conn.  144;  Nichols 
V,  Lewis,  16  Conn.  137. 

The  riparian  proprietor  has  an  exclusive  right  to 
the  soil  between  high  and  low  water  mark  for  the 
purpose  of  erecting  wharves  and  storehouses  there- 
on.   East  Haven  v.  Hemingway,  7  Conn.  186. 

The  subsisting  right  to  construct  such  improve- 
ments as  wharves,  plers,<  landings,  etc.,  is  not  in- 
compatible with  the  State's  licensing  the  soil  cov- 
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ered  by  water  for  uses  not  subversive  of  such  rights 
and  which  must  yield  to  the  riparian  owners^para- 
mount  right  of  making  improvements,  when  actu- 
ally exercised.  Hess  v.  Muir,  8  Cent.  Rep.  891, 65 
Md.686. 

A  riparian  proprietor  cannot  be  deprived  of  his 
paramount  right  to  improve  and  occupy  the  land 
covered  by  water  to  the  line  of  navigability  with- 
out due  process  of  law,  nor  can  it  be  taken  from 
him  and  devoted  to  public  use  without  compensa- 
tion. Brlsbine  v.  St.  Paul  &  S.  C.  K.  Co.  23  Minn. 
114;  Carli  v.  Stillwater,  8.  B.  &  T.  Co.  88  Minn.  378; 
Union  Depot  S.  R.  &  T.  Co.  v.  Brunswick,  81  Minn. 
297;  Bell  v.  Gough,  23  N.  J.  L.  624;  Delaplaine  v. 
Chicago  &  N.  W.  R.  Co.  42  Wis.  214;  Lyon  v.  Fish- 
monger's  Co.  L.  R.  1  App.  Oas.  662. 

Until  the  State  has  claimed  its  right  and  taken 
possession  of  them,  such  owner  may  assert  his  pri- 
vate right  to  such  structures  as  against  third  per- 
sons. The  mere  fact  that  such  structures  are  on 
state  land  does  not  make  them  free  to  the  public. 
Wetmore  v.  Brooklyn  Gas  Light  Co.  42  N.  Y.  884. 

Right  to  construct  piers,  wharves,  etc.  See  note 
to  Miller  V.  Mendenhail  (Minn.) 8 L.  R.  A.  91. 

The  right  subject  to  control  by  State.    Ibid. 
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quo  was  in  the  City  Manufacturiog  Company. 
The  court  declined  to  give  these  rulings,  di- 
rected the  jury  to  return  a  verdict  for  plaintiff 
and  to  assess  the  damages,  and  at  defendant's 
request  reported  the  case  for  the  determination 
of  the  Supreme  Judicial  Court. 

Messrs.  Charles  W.  Clifford  and  Henry 
H.  Crapo  for  plaintiff. 
Mr.  E.  li.  Barney  for  defendant. 

Knowlton,  J.,  delivered  the  opinion  of  the 
-court: 

In  this  case  it  is  imnecessarjr  to  consider  par- 
ticularly the  deeds  under  which  the  plaintiff 
derived  his  title.  It  is  enough  to  say  that  on 
April  20,  1888,  he  was  the  owner  of  the  locus 
described  in  the  declaration  so  far  as  there 
could  be  private  ownership  of  that  property, 
and  that  he  was  also  the  owner  of  the  land 
which  he  conveyed  on  that  day  to  Thomas  B. 
Wilcox,  which  was  subsequently  conveyed 
to  the  City  Manufacturing  Company,  under 
whose  license  the  defendant  Justifies  the  alleged 
trespass.  The  question  presented  is  whether  by 
that  deed  the  plaintiff's  rights  in  the  property 
which  was  used  as  a  dock  passed  to  Wilcox,  and 
if  not,  whether  after  the  conveyance  of  the  ad- 
iacent  land  to  low-water  mark,  or  to  a  point 
below  low-water  mark,  he  could  still  retain  a 
title  in  the  dock  between  that  land  and  the 
channel,  such  as  would  enable  him  to  maintain 
a  suit  for  a  trespass. 

His  title  to  the  property  used  as  a  dock  was 
originally  acquired  under  Stat.  1806,  chap.  18, 
which  is  printed  in  the  margin  of  page  209  of 
volume  108  of  the  Massachusetts  Reports. 
Under  that  Statute  the  owners  of  land  on 
Acushnet  River  in  the  neighborhood  where  his 
lot  is  situated  are  authorized  **to  erect,  con- 
tinue and  maintain  wharves  parallel  with  the 
line  of  (heir  several  lots  as  they  abut  upon  said 
river,  said  wharves  to  extend  to  the  channel  of 
said  river  if  the  owners  .of  said  lots  think 
proper;"  and  they  are  given  like  authority  to 
provide  docks  within  the  same  limits. 

In  ffamlin  v.  Pairpoiiti  Mfg.  Co.,  141  Mass. 
51,  2  New  Eng.  Rep.  148,  is  the  following  lan- 
guage in  reference  to  this  Act:  **This  (Statute) 
operated  as  a  legislative  grant  to  the  owners  of 
lots  of  an  interest  in  the  soil  between  their  lots 
and  the  channel  of  the  river.  Whether  it  gave 
them  an  absolute  fee  without  any  restrictions, 


or  whether  since  the  passage  of  Stat.  1866, 
chap.  149,  they  are  subject  to  the  regulations 
of  the  harbor  commissioners,  and  to  what  ex- 
tent, it  is  not  necessary  to  consider  in  this  case. 
The  Act  certainly  gave  them  a  posseseoTT  title 
for  the  purpose  of  building  wharves,  sufficient 
to  enable  them  to  maintam  trespass  if  their 
rights  are  invaded."  See  also,  to  the  same  ef- 
fect, Haskell  V.  New  Becjford,  108  Mass.  206. 
This  was  an  additional  right  of  property  out- 
side of  the  former  land  of  each  of  the  riparian 
proprietors,  created  bv  the  Statute  in  favor  of 
those  who  then  ownea  the  lots.  It  was  a  title 
to  the  adjacent  land,  and  to  the  water  over  H, 
subject  to  certain  rights  in  the  public.  There 
is  no  good  reason  why  a  large  lot  held  under 
such  a  title  cannot  be  carved  up  and  conveyed 
in  different  parcels,  as  flats  which  are  held 
under  a  title  of  a  similar  kind  and  originating 
in  a  similar  way  may  be  separated  from  the 
land  above  and  be  sold  in  different  parts. 
Storer  v.  Freeman,  6  Mass.  435;  Mayhew  v. 
Norton,  17  Pick.  860:  Porter  v.  SuUitan,  7 
Gray,  441.  See  also,  lor  adjudications  in  re- 
gard to  similar  titles,  Ooodsell  v.  Latsson,  4St 
Md.  848,  878;  Power  v.  ToMicells,  2!i  Gr^ii.  786; 
NoTfolk  City  v.  Cooke,  27Gratt.  480:  Clement  y. 
Burns,  43  N.  H.  609;  Fitzgerald  v.  Faunce,  46 
N.  J.  L.  586,  596,  597. 

We  are  of  opinion  that  the  plaintiff  might,  if 
he  chose,  sell  the  land  above  high- water  mark, 
or  sell  that  and  a  part  of  the  land  covered  with 
water,  and  retain  bis  wharf  and  his  dock,  or 
any  part  of  either  of  them. 

It  is  very  clear  that  he  did  not  intend  to  sell 
the  dock.  His  deed  to  Wilcox  described  the 
granted  premises  by  a  boundary  which  plainly 
excluded  the  dock.  Other  rights  and  privi- 
leges were  expressly  given  in  connection  with 
the  property  sold,  and  it  is  therefore  implied 
that  he  did  not  intend  to  give  any  in  the  dock, 
except  perhaps  the  right  to  pass  over  it  to  gain 
access  to  the  property  sold. 

The  plaintiff  having  a  right  to  retain  the 
dock  for  himself  when  he  sold  the  adjacent 
land,  and  having  intended  to  retain  it,  and 
having  used  apt  words  in  his  deed  to  express 
his  intention  as  the  owner  of  it,  the  de- 
fendant  was  a  trespasser  in  the  use  which  be 
made  of  it,  and  the  instructions  of  the  court 
were  correct,  and  the  verdict  was  rightly  re^ 
turned  for  the  plaintiff. 

Judgment  on  the  verdict. 


PENNSYLVANIA  SUPREME  COURT. 


Edwin  E.  CLAPP,  Appt., 

TOWNSHIP  OF  PINEGROVE. 

(.—Pa ) 

1.   The  Statute  of  I^imitatioiis  begins  to 
mil*  at  the  date  of  pajrment,  a^nst  the  riffht 


to  recover  back  money  paid  for  lands  at  a  tax 
sale,  which  is  void  because  reeultinir  from  a 
double  asseeeroent.  In  the  absence  of  fraud  or 
concealment. 

2.  The  holder  of  a  tax  certificate*  who 
redeems  the  land  from  a  subsequent  tax  sal^ 
to  the  county,  which  is  ^'oid  because  of  a  double 
assessment,  all  taxes  due  having  been  paid  by  the 


Note.— Taxation;  levy  of  assessment  Z>i/  mistake; 

remedies. 
A  sale  for  taxes  will  be  void,  if  made  for  a  tax 
legally  assessed,  but  which  in  some  lawful  manner 
has  been  discharged.    Gould  v.  Day,  M  U.  S.  406,  ^ 
L.  ed.  232. 
12  L.  R.  A. 


If  the  tax  has  been  actually  paid,  the  lieo  will 
thereby  be  absolutely  discharged,  and  all  authoHty 
to  proceed  further  against  the  property  will  beat 
an  end.  Dougherty  v.  Dickey.  4  Watts  &  Si.  11^ 
Hunter  v.  Cochran,  8  Pa.  106;  Montgonoery  v. 
Meredith,  17  Pa.  42;  Ankeny  v.  Albright.  SO  Fa. 


1890. 
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landowner,   may  recover  back  the  money  paid 
the  county  for  auch  redemption. 

(November  3, 1890.) 

APPEAL  by  plaintiflf  from  a  judgment  of  the 
Court  of  Common  Pleas  for  Venango 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  back  money  paid  the  county 
ior  land  sold  at  void  tax  sales.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  C.  Heydrick  and  Carl  I.  Hey- 
drick,  for  app)ellant: 

A  purchaser  at  treasurer's  sale  upon  a 
double  assessment  is  entitled  to  recover  from 
the  township  taxes  paid  by  him  upon  such 
aale,  and  also  the  township  taxes  thereafter 
paid  by  him  in  redemption  of  the  land  from  a 
■subsequent  sale  to  the  county  upon  a  like 
double  assessment,  the  taxes  upon  the  land 
having  been  paid  by  the  owners  thereof  upon 
other  and  proper  assessments. 

Bredin  v.  Gravberry  Twp.  Road  Gomrs. 
S7  Pa:  441;  Philadelphia  v.  MUer,  49  Pa.  440; 
Steiner  v.  Coxe,  4  Pa.  26;  Caxe  v.  Wolcott,  27 
Pa.  158;  Diamond  Coal  Co.  v  Fisher,  19  Pa. 
267;  T^iomas  v.  Brady,  10  Pa.  164;  Miles  v. 
Stevens,  8  Pa.  37;  Johnson's  App.  4  Cent.  Rep. 
892, 114  Pa.  132;  Babcock  v.  Bay,  104  Pa.  4; 
Moses  V.  Marferlan,  2  Burr.  1005;  Lee  v.  Gt*- 
6o7W,  14Serg.  &R.  105;  Stnetfiurstv.  Woolston, 
5  Watts  &  S.  109;  American  L.  Ins.  Co.  v. 
MeAden,  1  Cent.  Rep.  379,  109  Pa.  399;  Ooet- 
Ul  V.  Sage,  9  Cent.  Rep.  526,  117  Pa.  298; 
Miller  v.  Ord,  2  Binn.  382;  Mnssi  v.  Lorain,  2 
Brown  (Pa.)  56;  Tybout  v.  Thompson,  Id. 
27;  Johnson  v.  Rutherford,  10  Pa.  455;  Mc- 
Donald v.  Toddy  1  Grant,  Cas.  17;  Gaines  v. 
MiUer,  111  C.  S.  395.  28  L.  ed.  466;  Pickard 
V.  Bankes,  13  East,  20;  Johnson  v.  Rutherford, 
10  Pa.  455. 

The  Statute  of  Limitations  did  not  begin  to 
run  against  the  plaintiff  as  to  the  moneys  paid 
upon  his  supposed  purchase  in  1877  until  his  dis- 
covery of  the  true  state  of  the  facts. 

Parke  v.  Chadwick,  8  Watts  &  S.  98;  Rea- 
rich  V.  Swinehari,  11  Pa.  240;  Morgans.  Tener, 
83  Pa.  305;  Wickersham  v.  I^ie,  Id.  416;  Hughes 
V.  Waynttburgh  Nat.  Bank,  1  Cent.  Rep.  349, 
110  Pa.  428. 

Messrs.  Lee,  Criswellft  Hastiness,  for 
appellee: 

A  redemption  after  five  years  is  voluntary, 
and  not  only  voluntary,  but  it  cannot  be  done 
without  permission  first  sought  and  obtained 
for  that  purpose. 

Kuncs  V.  McCloskey,  7  Cent.  Rep.  601,  115 
Pa.  466;  Jenks  v.  Wright,  61  Pa.  410;  Steiner 
V.  Cox,  4  Pa.  13. 

Such  was  the  redemption  made  by  the  plain- 
tiff in  1884.     It  was  not  a  purchase  of  land,  and 


the  Act  of  2l8t  of  April,  1858,  relative  to  treas- 
urers' sales,  has  no  application.  It  was  a  pay- 
ment of  taxes  only,  and  the  law  governing 
such  payments  must  control  it. 

Cooley,  Taxn.  ed.  1876,  p.  665;  2  Dillon, 
Mun.  Corp.  ed.  1881.  §  940;  Union  Ins.  Co.  v. 
AUegheny.  101  Pa.  256;  Peebles  v.  PitttburgJi, 
Id.  804;  McCrickart  v.  Pittsburgh,  88  Pa.  183; 
Taylor  v.  Board  of  Health,  81  Pa.  78. 

The  nile  that  a  voluntary  payment,  under 
claim  of  right,  precludes  recovery,  applies 
generally. 

Harvey  v.  Oirard  Nat.  Bank,  11  Cent.  Rep. 
675,  119  Pa.  212;  Dittnan  v.  Rattle,  134  Pa. 
480. 

Williams,  /.,  delivered  the  opinion  of  the 
court: 

Prior  to  the  Act  of  1866  the  rule  *' caveat 
emptor^'  was  held  applicable  to  the  sale  of  lands 
for  taxes  in  the  same  manner  as  to  judicial 
sales.  That  Act  provided  that  the  rule  should 
not  apply  to  tax  sales  in  certain  cases,  viz. , 
when  the  land  sold  did  not  lie  in  the  county 
where  the  taxes  had  been  actually  paid,  and 
where  the  sale  had  been  made  upon  a  double 
assessment.  Perhaps  the  Statute  was  unneces- 
sary. If  a  sheriff  who  held  no  writ  against 
the  owner  of  property,  or  a  writ  that  had  been 
already  satisned  by  the  payment  of  the  debt, 
interest  and  costs  in  full,  should  nevertheless 
proceed  to  sell  the  property,  his  act  would  be 
unauthorized  and  illegal,  and.  if  no  other  ques- 
tion waa  involved,  would  not  affect  the  title  of 
the  owner,  or  confer  any  ri^ht  on  the  pur- 
chaser. For  the  same  reason,  if  the  treasurer, 
who  is  authorized  to  collect  unpaid  taxes  by 
the  sale  of  the  land  against  which  they  are 
charged,  should  receive  full  payment  of  the 
taxes  and  costs,  the  lien  of  the  taxes  would  be 
discharged,  and  the  power  of  the  officer  to 
make  tue  sale  devested.  Laird  v.  Hiester,  24 
Pa.  452;  Montgomery  v.  Meredith,  17  Pa.  42; 
Breisch  v.  Goxe,  81  Pa.  336. 

If,  notwithstanding  such  payment  and  its 
legal  consequences,  the  treasurer  should  pro- 
ceed to  sell,  the  rule  caveat  emptor  ought  not 
to  apply,  for  the  reason  that  the  treasurer,  be- 
ing without  the  power  to  sell,  can  make  no 
sale,  and  the  attempt  to  do  so  can  impose  no 
liability  and  confer  no  rights  on  anyone.  If 
the  authority  to  make  the  sale  exists,  the  rule 
applies,  and  the  regularity  of  the  preliminary 
proceedings,  the  extent  of  the  tract,  and  the 
value  of  the  land,  are  at  the  risk  of  the  pur- 
chaser. Whether  he  ffets  his  money's  worth  or 
not  he  cannot  be  heard  to  complain.  If,  how- 
ever, there  is  no  such  tract  as  that  offered  for 
sale,  or  if  the  taxes  have  been  previously  paid 
the  officer  has  nothing  to  sell,  and  no  sale  can 


167;  Laird  v.  Hiester,  24  Pa.  452;  Jackson  v.  Morse, 
18  Johns.  441;  Den  v.  Terrell,  3  Hawks.  283;  Row- 
land V.  Doty,  1  Harr.  Ch.  (Mich.)  3;  Johnstone  v. 
Scott,  11  Mich.  232:  Kayner  v.  Lee,  29  Mich.  384; 
Curry  v.  Hinman,  11  111.  420;  Morrison  v.  Kelly,  22 
lU.  eiO;  Doe  v.  Burford,  26  Miss.  194;  Brown  v.  Day, 
78  Pa.  129;  Da\ifl  v.  Hare,  32  Ark.  386;  Walton  v. 
Gray,  29  Iowa,  440;  Spragrue  v.  Coenen,  30  Wis.  209; 
Wallace  v.  Brown,  22  Ark.  118;  Bennett  v.  Hunter, 
76  U.  8.  9  Wall.  328, 19  L.  ed.  672;  Jones  v.  DIls,  18  W. 
Va.  750. 

If  a  deed  had  been  issued,  it  should  be  annulled. 
Jones  T.  Dils,  supra, 
12  L.  R.  A. 


An  unauthorized  sale  passes  neither  title  nor  color 
of  title.  McKee  v.  Lambertson,  2  Watts  &  S.  114; 
Cranmer  v.  Hall,  4  Watts  &  S.  36;  Knox  v.  Cleve- 
land. 13  Wis.  245;  Oconto  County  v.  Jerrard,  46  Wis. 
317;  Allen  v.  Morse,  72  Me.  502. 

So  where  land  was  sold  for  taxes  after  they  had 
In  fact  been  paid  the  sale  is  invalid.  Sprague  v. 
Coenen,  30  Wis.  209. 

Lien  of  purchaser  of  defective  tax  title.  See 
note  to  Wilson  v.  Butler  County  (Neb.)  4  L.  R.  A. 
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be  made.  The  coDditions  on  which  the  law 
clothes  him  with  the  power  to  sell  do  not  exist. 
The  attempt  to  make  a  sale  under  such  cir- 
cumstances is  an  unauthorized  assumption  of 
power  which  does  not  exist,  and  one  who  has 
become  a  purchaser  at  such  a  sale  has  a  right 
to  have  his  money  returned  to  him.  This  was 
held  in  the  recent  case  of  Bredin  v.  OrariberTy 
Twp.  Road  Cmtirs,,  87  Pa.  441,  which  was  an 
action  by  a  purchaser  at  such  a  sale  to  recover 
so  much  of  his  bid  as  was  in  the  hands  of  the 
,  township. 

The  plaintiff  in  the  case  now  before  us  be- 
came a  purchaser  at  the  tax  sales  in  1877  of  a 
tract  of  land  in  Pinegrove  Township,  Venango 
County,  assessed  as  290  acres  in  tract  No. 
2,682,  in  the  name  of  J.  B.  Carson  &  Co., 
owners.  In  1878,  the  same  tract  was  struck 
down  to  the  county.  They  held  it  until  1884. 
when  they  called  the  attention  of  the  plaintiff 
to  the  fact  that  his  t^me  to  redeem  had  expired, 
and  offered  to  permit  him  to  redeem  the  tract. 
This  he  did.  He  afterwards  discovered  on  in- 
yestigation  that  there  was  a  double  assessment 
of  this  tract,  and  that  the  taxes  upon  it  had 
been  regularly  paid  by  the  owners.  This  suit 
was  then  brought  to  recover  so  much  of  the 
whole  amount  paid  as  was  in  the  hands  of  the 
township.  As  to  that  part  of  the  claim  which 
is  for  money  paid  at  the  sale  of  1877,  the  de- 
fendant pleads  the  Statute  of  Limitations:  and 
to  that  part  of  it  which  is  for  money  paid  by 
way  of  redemption  in  1884,  it  relies  on  the  fact 
that  the  money  was  not  paid  under  duress,  but 
voluntarily,  and  alleges  that  the  plaintiff  is 
bound  thereby.  This  suit  was  not  brought 
until  1889.  There  is  no  evidence  showing  an 
intent  on  the  part  of  the  officers  to  defraud,  or 
to  conceal  the  real  facts  in  the  case,  such  as  is 
necessary  to  prevent  the  running  of  the  Statute 
from  the  date  of  the  payment.  The  Statute  of 
Limitations  is  therefore  well  pleaded  as  to  the 
money  paid  in  1877.  That  paid  in  1884  is  not 
affected  hj  the  Statute  and  we  are  to  inquire 
into  the  right  of  the  plaintiff  to  recover.  In  a 
certain  sense  the  money  was  voluntarilv  paid, 
for  the  plaintiff  was  under  no  legal  form  of 
duress  at  the  time,  but  the  same  thing  may  be 
said  of  the  payment  of  his  bid  in  1877.  The 
taxes  were  not  assessed  against  him.  He  had 
no  interest  m  the  tract,  but  volunteered  to  bid 


upon  it,  became  the  purchaser,  and  paid  bis 
bid.  Nevertheless,  it  is  conceded  (bat  but  for 
the  Statute  of  Limitations  be  could  recover  the 
amount  so  paid.  Why?  Because  the  taxes iD 
this  tract  had  been  paid,  and  it  was  subject  to 
no  lien  or  burden  that  could  authorize  a  sale. 
The  second  or  double  assessment  was  unau- 
thorized. The  taxes  assessed  under  it  were  il- 
legal, and  their  nonpayment  gave  the  treasurer 
no  authority  to  make  the  sale.  The  purchaser 
who  paid  his  money  at  such  sale  got  nothing 
for  it.  The  whole  transaction  was  a  mistake, 
— was  illegal  and  void.  This  is  the  reason  on 
which  the  recovery  in  Bredin  v.  Cranberry 
Tiop.  Road  Comrs,  must  rest,  and  on  which 
this  plaintiff  could  have  recovered  the  amount 
of  his  bid  if  the  Statute  had  not  run.  But  the 
state  of  thines  existing  in  1877  continued  down 
to  1884.  The  assessment  being  unauthorized 
under  which  the  sale  to  the  county  was  made, 
that  sale  conferred  no  title.  There  was  noth- 
ing to  be  paid  to  the  county  by  way  of  re- 
demption, therefore,  and  the  accruing  taxes 
under  the  same  illegal  assessment  were  not  a 
charge  on  the  land.  When  the  plaintiff  paid 
his  money  to  the  county  by  way  of  redemption 
and  settlement  of  accruing  taxes,  he  discharged 
no  obligation,  and  he  acquired  no  rights.  He 
simply  paid  over  so  much  more  money  under 
the  influence  of  the  unauthorized  and  illegal 
acts  of  the  taxing  officers.  Although  in  their 
hands,  it  was  still  his  money.  They  had  no 
claim  upon  it,  and  no  right  in  law  or  morals  to 
withhold  it  from  him.  The  difficulty  with  the 
defense  is  that  the  plaintiff  is  not  complaining  of 
a  mere  irregularity,  or  a  neglect  of  some  statu- 
tory requirement  on  the  part  of  the  officers 
against  which  voluntary  payment  might  re- 
lieve, but  he  complains  that  the  taxes  on  this 
tract  were  paid  in  full  by  the  owners,  and  that 
thereby  the  demantls  of  the  public,  and  the 
power  of  the  taxing  officers,  were  ab'ke  ex- 
hausted. This  being  true,  the  double  assess- 
ment and  the  taxes  charged  under  it  were  il- 
legal and  void.  They  impose  no  liability  on 
the  land  or  its  owner,  and  confer  no  rights  on 
the  county  or  township.  They  had  no  right 
to  take,  and  they  have  no  right  to  hold,  the 
money  so  paid. 

The  judgment  U  therefore  reversed,  and  a 
venire  facias  de  novo  awarded. 


NEW  YORK  COURT  OF  APPEALS. 


Re  Judicial  Settlement  of  the  Account  of  Hen- 
ry HUSS,  Exr.,  etc.,  of  Sebastian  Gehrig, 
Deceased. 


Henry  HUSS,  Exr.,  etc.,  et  al.,  Reepta,, 

V. 

COMMUNITY     HOCHHAUSEN,     Circuit 
Tauberbischofsheim,  Baden,  Germany. 

(....N.Y ) 

1.  A  forelfl^n  law  proved  by  a  goyrmm- 
mental  publication  is  presumed  to  continue 


until  the  present  time  In  the  absence  of  proof  to 
the  contrary. 
2.  A  bequest  of  personalty  to  a  **eom- 
munity  "  in  a  foreiirn  country- is  valid  if  it  bis 
capacity  to  take  by  the  laws  of  that  country. 

(June  2, 1801.) 

APPEAL  by  the  Community  Hochhaosen 
from  a  judgment  of  ihe  General  Term  of 
the  Supreme  Court,  Second  Department,  af- 
firming a  judgment  of  the  Surrogate  for  West- 
chester County  determining  that  appellant  was 


NOTB.— f  >f  the  ptesumptU>ns  of  continuance.        I  evidence  which  allows  a  thing  once  proved  toexisi 
The  decision  as  outlined  in  the  principal  case    a  concinued  existence  until  the  contrary  Is  ^hovn, 
proceeds  upon  that  familiar  principle  of  the  law  of  '  and  the  case  of  Stokes  v.  Hacken,  83  Barb.  14&«  de- 
12  L.  R.  A. 
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not  entitled  to  a  legacy  giveD  to  it  by  the  will 
of  SebastiaD  Gehrig,  deceased.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  M.  Bmno»  Nath&niel 
C.  Moak  and  Edwin  Countryman,  for 
appellant: 

The  witness  Ferrie  was  shown  to  be  entirely 
competent  to  testify  to  the  law  of  Baden  as  to 
the  right  of  appellant  to  take  the  legacy. 

Kenny  v.  Clarkson,  1  Johns.  386;  American 
L.  Ins,  d  T.  Co.  v.  Rosenagle,  77  Pa.  507;  Hall 
V.  Costelh,  48  N.  H.  176;  Fiekard  v.  Baile^f,  26 
N.  H.  152;  Vander  Donckt  v.  Thellusson,  8  C. 
B.  812. 

The  witness  was  vice  consul  of  the  German 
Empire,  had  studied  the  foreign  law,  had  been 
a  judge  in  his  own  country,  and  was  required, 
by  reason  of  his  official  position,  to  oe  ac- 
quainted with  the  laws. 

lAiean  v.  Biggins,  8  Starkie,  179;  Goods  of 
Dost  Aly  Khaen,  L.  R.  6  Prob.  Div.  6:  Brvsk 
V.  Wilkins,  4  Johns.  Ch.  620,  1  L,  ed.  921; 


Sussex  Peercm  Case,  11  Clark  &F.  184;  McFad- 
den  V.  Mitchell,  61  Cal.  148;  Bearss  v.  Copley, 
10  N.  T.  98;  Robertson  v.  Knapp,  85  N.  Y.  91; 
Moore  v.  Westervelt,  27  N.  Y.  241;  Barrows  v, 
Doums,  9  K.  I.  448;  Hynes  v.  McDermott,  82 
K  Y.  41. 

It  was  not  probable  that  the  law  of  a  corpor- 
ation, which  had  existed,  by  the  unwritten 
law  of  Germany,  confirmed  by  its  written  law, 
for  nine  hundred  years,  would  be  likely  to 
have  been  changed  as  to  powers  and  duties. 

PeopU  V.  Calder,  80  Mich.  88. 

It  having  been  shown,  without  contradic- 
tion, what  the  written  law  of  Baden  was  in 
1882,  the  law  presumes  that  it  has  remained 
so,  until  legal  proof  of  a  change. 

Raynham  v.  Canton,  3  Pick.  298. 

In  the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  a  foreign  law  is  un- 
written, and  parol  evidence  willbe  received  on 
that  assumption. 

Dougherty  v.  Snyder,  15  Serg.  <&  R.  84;  Lith 


dded  in  the  Supreme  Court  of  New  York  is  an  adju- 
dication directly  In  point.  It  fully  sustains  the  views 
of  the  learned  Judge  in  the  case  at  bar,  and  3fr.  Jus- 
tice Mullin,  writing  for  alBrmanoe,  in  the  course 
of  a  singularly  exhaustive  opinion,  says:  **Havlng 
been  onoe  a  part  of  the  British  empire,  we  take  Ju- 
dicial notice  that  the  common  law  was  in  force 
within  her  dominions  at  the  time  of  our  separa- 
tion. And  we  presume,  also,  that  that  law  remains 
unchanged,  in  the  absence  of  proof  to  the  con* 
trary." 

The  general  rule. 

It  is  a  very  general  presumption  that  things  once 
proved  to  have  existed  in  a  particular  state  shall 
be  understood  to  retain  that  state  or  condition, 
until  competent  evidence  establishes  the  contrary. 
Littlefield  v.  Brooks,  60  Me.  476;  Wbilden  v.  Plant- 
ers &M.  Bank,  64  Ala.  1;  Blackburn  v.  State,  28 
Ohio  St.  146;  Eames  v.  Eamee,  41  N.  H.  177;  Titlow 
V.  Titiow,  54  Pa.  216;  Ripley  v.  Baboock,  18  Wis.  426; 
O'Neil  V.  New  Tork  &  S.  P.  Min.  Co.  8  Nev.  141; 
Mullen  V.  Pryor,  12  Mo.  907;  Sullivan  v.  Goldman, 
19  La.  Ann.  12;  Rlxford  V.  Miller,  48  Vt.  819;  Wll- 
kins  V.  Earle,  44  N.  7. 172;  Leport  v.  Todd.  32  N.  J. 
L.  124;  Goldie  v.  McDonald,  78  111.  606;  Jay  v.  Car- 
thage, 48  Me.  868;  Daniels  v.  Hamilton,  62  Ala.  106. 

The  rule  laid  down  in  Arayo  v.  Currell,  1  La.  541. 
and  Crozler  v.  Hodge,  8  La.  368*  is  that  If  the  court 
has  no  means  of  information  as  to  what  the  law  of 
another  country  or  State  is.  It  will  act  upon  Its 
own  laws.  But  if  such  country  once  constituted 
part  of  the  same  kingdom  or  government  with 
that  where  the  court  sits,  and'they  were  governed 
by  the  same  laws,  the  court  will  take  Judicial  no- 
tice of  the  laws  which  prevailed  in  both  before 
their  separation,  as  matter  of  public  history,  and 
presume  them  unchanged,  till  the  contrary  be 
shown.  The  court  says:  "We  have  looked  into 
the  Jurisprudence  on  this  subject,  and  do  not  dis- 
oover  that  the  different  States  of  the  Union  require 
proof  that  the  common  law  prevails  in  each,  or 
that  it  has  ever  been  deemed  necessary  to  establish 
by  testimony  that  the  same  system  governs  in 
England.  It  is  true  they  require  proof  of  British 
statutes  which  never  were  in  force  in  their  own 
State.**  Hohnes  v.  Broughton,  10  Wend.  76, 78;  Mon- 
roe V.  Douglass,  6  N.  Y.  447;  Cutler  v.  Wright,  22  N. 
Y.472. 

JFVirtlier  illustrations  of  the  rule. 
The  law  presumes  that  a  fact  continuous  in  its 
character  still  continues  to  exist,  until  a  change  is 
Bhown,  as  that  a  life  still  oontioues,  or  that  a  part- 
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nership  proved  to  exist  still  continues  (1  Cow.  & 
Hfirs  notes,  296);  and  so  a  state  of  war  proved  to 
exist  three  years  ago  is  presumed  In  law  to  be  still 
existing,  unless  the  contrary  be  shown,  but  the  law 
Indulges  no  presumption  at  the  present  time  that 
it  will  continue  three  longer.  Covert  v.  Gray,  84 
How.  Pr.  460. 

So  by  parity  of  reason,  when  personal  property 
has  been  shown  to  belong  to  a  person  prior  to  his 
death,  it  will  be  presumed  to  have  been  his  prop- 
erty  at  his  death,  and  to  have  gone  to  his  execu- 
tors. Hanson  v.  Chiatovicb,  18  Kev.  906;  Flanders 
V.  Merrltt,  8  Barb.  201.  But  see  Adams  v.  Clark,  8 
Jones,  L.  66. 

So,  proof  of  residence  in  a  place  raises  a  pre- 
sumption of  continued  residence  in  that  place. 
Kllbum  V.  Bennett,  3  Met.  199;  Rlxford  v.  Miller, 
49  Vt.  819;  Prather  v.  Palmer,  4  Ark.  456;  Nixon  v. 
Palmer,  10  Barb.  175. 

So,  if  insanity  Is  proved  to  have  existed  once,  it 
is  presumed  to  continue.  State  v.  Wilner,  40  Wis. 
804;  Lilly  v.  Waggoner,  27  IlL  896:  Crouse  v.  Hol- 
man,  19  Ind.  80;  Cook  v.  Cook,  68  Barb.  IbO. 

Relations  proved  to  exist  between  parties  are 
presumed  to  continue.  Eames  v.  Bames,  41  X.  H. 
177;  CauJoUe  v.  Ferrie,  28  N.  Y.  90;  Smith  v.  Smith, 
4  Paige,  482,  8  L.  ed.  JH)2;  Leport  v.  Todd,  82  N.  J.  L. 
124:  Body  v.  Jewsen,  88  Wis.  402;  Cooper  v.  Ded- 
rick,  22  Barb.  516. 

So  of  life,  onoe  proved.  Duke  of  Cumberland  v. 
Graves,  9  Barb.  606. 

So,  ownership  of  personal  property  is  presumed 
to  continue  till  a  sale  is  stiown.  Mere  change  of 
possession  does  not  suffice  to  control  the  presump- 
tion (Magee  v.  Scott,  9  Cush.  148);  so  a  custom  is 
presumed  to  continue  (Scales  v.  Key,  11  Ad.  &  EL 
819);  a  pauper  Is  presumed  to  retain  his  settlement 
(Rex  V.  Tanner,  1  Esp.  804);  coverture  is  presumed 
to  continue  (Brskine  v.  Davis,  26  III.  251);  a  Judg- 
ment is  presumed  to  remain  in  force  (Murphy  v. 
Orr,  82  111.  489);  a  state  of  mind  to  continue.  Black- 
burn V.  State,  28  Ohio  St.  146.  See  also  Farr  v. 
Payne,  40  Vt.616;  Leport  v.  Todd,  82  N.  J.  L.  1«4; 
1  Gieenl.  Bv.  «  41,  note,  M42,  47,  noU. 

Possession  is  presumed  to  continue.  The  fact 
that  a  man  was  a  gambler  twenty  months  since 
Justifies  the  presumption  that  he  continues  to  be 
one.  An  adulterous  intercourse  Is  presumed  to 
continue.  So  of  ownership  and  nonresldenoe. 
Wairod  V.  Ball,  9  Barb.  271;  Cooper  v.  Dedrick,  22 
Barb,  516;  Smith  v.  Smith,  4  Paige,  482,  8  L.  ed.  602; 
McMahon  v.  Harrison,  6  N.  Y.  448:  Sleeper  v.  Tan 
Middlesworth,  4  Denlo,  481;  Nixon  v.  Palmer,  10 
Barb.  176. 
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ingsUm  v.  Maryland  ins.  Co,  10  U.  S.  6  Cranch, 
274.  3  L.  ed.  223. 

The  statute  law  of  another  State  having  been 
proved,  it  must  be  presumed  to  exist,  until 
shown  by  good  evidence  to  have  been  repealed. 

Eynes  v.  MeDermoU,  82  N.  Y.  57. 

Where  the  law  is  proved  to  have  been  once 
in  a  particular  way,  the  presumption  is  that  it 
continues  until  a  change  is  affirmatively  shown. 

Anonymous,  17  Abb.  Pr.  49;  Sleeper  v.  Van 
Middlesworth,  4  Denio,  481;  McMdnon  v.  Har- 
rison, 6  N.  Y.  443;  Wilkins  v.  Barle,  44  N.  Y. 
172,  and  cases  cited;  1  Greenl.  Ev.  §  41;  People 
V.  Lambert,  5  Mich.  349;  Merrijieldv.  Bobbins, 
8  Gray,  150;  Woodstock  v.  Hooker,  6  Conn.  35; 
HaU  V.  New  Jersey  Steam  Nat.  Co,  15  Conn. 
639;  Emery  v.  Berry,  28  N.  H.  478. 

A  corporation  once  shown  to  exist  with  cer- 
tain powers  in  judgment  of  law  is  presumed  to 
continue  until  the  contrary  is  shown. 

2  Morawetz,  Priv.  Corp.  2d  ed.  §  776;  Ang. 
&  A.  Corp.  §  757;  People  v.  Manhattan  Co.  9 
Wend.  851;  DarreU  v.  Hilligoss,  M.  M.  &  R. 
Gravel  Rood  Co.  90  Ind.  264;  Covert  v.  Gray, 
34  How.  Pr.  450;  State  v.  Patterson,  2  Ired.  L. 
346;  Arayo  v.  Ourrell,  1  La.  528;  Stokes  v. 
Maeken,  62  Barb.  148;  Woodstock  v.  Hooker,  6 
Conn.  85;  Harryman  v.  Roberts,  52  Md.  64; 
Hynes  v.  McDermott,  82  N.  Y.  55. 

The  community,  although  unincorporated, 
could  take  the  legacy  bequeathed  to  it  if  em- 
powered so  to  do  by  the  law  of  its  domicil. 

Newland  v.  Atty-Gen.  3  Meriv.  684;  Re  Fox, 
52  N.  Y.  531;  United  States  v.  Fox,  94  U.  S. 
315,  24  L.  ed.  192;  Re  BuUoek*s  Estate,  11  N. 
Y.  8.  R.  700;  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424. 

Mr.  Jacob  F.  Miller,  for  respondents: 

Corporations  must,  to  take  by  bequest,  not 
only  prove  their  incorporation,  but  also  that 
the  gift  may  pass  to  them  under  their  charter. 

Re  McGraw,  2  L.  R  A.  387,  111  N.  Y.  84; 
Chamberlain  v.  Chajnberlain,  48  N.  Y.  432, 
433;  HoUand  v.  Alcock,  108  N.  Y.  334;  Omns 
V.  Missionary  Soc.  of  M.  E.  Church,  14  N.  Y. 
380-885. 

Whether  the  community  was  or  was  not  in- 
corporated and  authorized  to  take,  was  depend- 
ent upon  foreign  law.  For  purx)Oses  of  judicial 
proceedings  foreign  laws  are  facts  which  must 
be  alleged  and  proved  as  any  other  facts.  The 
fact  to  be  proved  is  "existing  law"  (§  942, Code). 

Hynes  v.  McDermott,  82  N.  Y.  57. 

The  surrogate  was  clearly  right  in  giving  no 
weight  to  the  statements  of  Mr.  Feme,  as  he 
could  not  testify,  except  from  hearsay,  what 
the  laws  of  Baden  authorized  the  Community 
Hochbausen  to  do  in  1886. 

Code,  ^  942;  Toulandou  v.  iMchenmeyer,  6 
Abb.  Pr.  N.  S.  216-220, 37  How.  Pr.  145;  Ken- 
ny V.  Clarkson,  1  Johns.  885.  See  also  Wil- 
liams V.  Williams,  8  N.  Y.  526;  Owens  v.  Mis- 
sionary Soe.  of  M.  E.  Church,  14  N.  Y.  380; 
Levy  V.  Levy,  33  N.  Y.  100;  Beekman  v.  Bonsor, 
23  N.  Y.  298;  Rose  v.  Rose,  4  Abb.  App.  Dec. 
108;  Bascom  v.  Albei-tson,  34  N.  Y.  584:  Bur- 
rill  V.  Boardman,  43  N.  Y.  254;  Holland  v. 
Alcock,  11  Cent.  Rep.  861,  108  N.  Y.  825. 

Gray,  e/.,  delivered  the  opinion  of  the 
court: 

The  testator  gave  one  fourth  of  his  residuary 
estate  to  the  community  of  Hochhausen,  a  mu- 
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nicipality  situated  in  the  Grand  Duchy  of  Ba- 
den, a  State  of  the  German  Empire;  and  the 
question  raised  upon  the  settlement  of  the  ac- 
counts of  his  executor  was  whether  it  has  l^al 
capacity  to  take  its  distributive  share  of  the  per- 
sonal estate,  no  claim  being  made  upon  the 
realty.  The  surrogate  decreed  adversely  to 
the  claim  of  the  legatee;  his  decree  reciting 
that  the  proofs  were  insufficient  to  allow  it  U> 
take  any  of  the  property,  or  to  be  a  legatee 
under  the  laws  of  this  State.  This  decree  has 
been  affirmed  by  the  general  term.  The  sur- 
rogate expressly  found  that  the  legatee  had 
been  a  municipal  body  for  the  past  nine  hun- 
dred years,  but  refused  to  find  that  by  the  un- 
written or  by  the  written  law  of  the  country 
it  was  authorized  to  take  and  hold  bequests  of 
personal  property,  or  to  hold  personal  property 
as  a  corporation.  In  so  ruling  upon  the  ques- 
tion of  the  legatee's  legal  capacity,  1  think  the 
surrogate  has  erred.  By  a  competent  witness,  in 
the  person  of  the  German  vice-consul,  who,  be- 
fore enteringupon  the  foreign  service  of  the  Ger- 
man Empire,  had  filled  a  judicial  position  and 
was  acquainted  with  the  laws  of  the  different 
States  comprisinir  that  Empire,  it  was  proved 
that  the  Grand  Duchy  of  Baden  had  an  un- 
written and  a  written  law.  By  the  unwritten 
law  of  the  county  '*comm unities,"  by  which 
term  a  city  or  township  was  charactenzed,  bad 
a  right  to  acquire  and  to  manage  property,  and 
to  take  by  bequest.  A  copy  of  the  laws  and 
statutes  of  the  Grand  Duchy,  printed  by  gov- 
ern mental  authority  in  the  official  printing 
office  in  1832,  was  offered  in  evidence,  and  from 
it  proof  was  given  that '  *every  community  has 
a  right  to  administer  its  affairs  as  a  community, 
and  to  manage  property  independently  for  it- 
self," and  that  *'all  movable  and  immovable 
property  of  communities  is  the  property  of 
the  citizens;"  as  **a  corporation,"  or  **as  a 
body,"  or  **as  a  whole"  (the  German  word  in 
the  Act  being  the  equivalent  of  these  terms). 
This  witness  gave  the  only  evidence  in  the 
case,  and  nothing  was  offered  in  contradiction 
of  it,  nor  any  other  proof  given  upon  the  ques- 
tion of  what  was  the  law  of  the  domicil  of  this 
le^tee.  But  because  it  appears  that,  since 
this  publication  of  the  Grand  Ducal  Laws  and 
Statutes  in  1832,  a  Legislature  has  been  in  ex- 
istence, and  that  the  evidence  of  the  witness 
that  these  Statutes  and  the  unwritten  law,  con- 
cerning which  he  had  testified,  remained  in 
force,  was  predicated  upnon  the  fact  that,  by 
virtue  of  bis  official  position,  he  would  have 
been  made  acquainted  with  any  changes  by 
legislative  enactment,  it  was  thought  that  the 
proofs  were  insufficient.  The  surrogate  held 
that  it  must  be  shown  that  the  law  relied  upon 
to  establish  the  corporate  capacity  was  in  force 
at  the  time  of  the  testator's'fieath,  and  that  the 
evidence  here  was  merely  hearsay,  and  there- 
fore incompetent.  He  also  held*,  upon  the  au- 
thority of  Hynes  v.  McDermott,  82  N.  Y.  41, 
that  there  was  no  presumption  of  the  continued 
existence  of  the  earlier  law.  That  case  is  not 
controlling  upon  the  question  here.  The  books 
offered  upon  the  trial  in  that  case,  as  contain- 
ing the  laws  of  France,  were  the  publication  of 
a  private  person.  They  were  not  proven  nor 
did  they  purport  to  have  been  published  by 
governmental  authoritv,  and  were  there  seen 
for  the  first  time  by  thejwitness.    Moreom-^ 
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ODe  of  the  volumes  was  edited  at  a  date  subse- 
quent to  the  transaction  to  which  they  were 
sought  to  be  made  applicable.  Nor  was  it 
considered  that  the  evidence  of  the  witness  as 
to  th'fe  reception  of  these  private  works  in  the 
French  courts  amounted  to  proof  of  that  fact. 
Upon  the  question  of  whether  the  presumption 
should  prevail  that  a  law  once  shown  to  have 
existed  continued  the  same  until  the  time  of  the 
event,  about  which  the  controversy  turned, 
the  court  refused  to  pass  definitely,  as  being 
unimportant  to  the  decision.  Uhief  Jvdge 
Folger  intimated,  however,  pretty  stronglv,  on 
the  authority  of  BaynTuim  v.  Canton,  8  Pick. 
298,  that  if  the  question  of  presumption  was  in 
the  case,  the  court  would  have  to  make  it.  In 
Bay n ham  v.  Canton,  in  connection  with  proofs 
relating  to  a  marriage  in  Rhode  Island  in  1817, 
a  volume  of  the  laws  of  that  State,  published 
by  its  authority  in  1798,  was  offered;  but  it 
was  rejected  upon  the  mere  objection  or  denial 
interposed  by  counsel  that  the  law  so  evidenced 
was  not  the  law  at  the  time  of  the  marriage. 
Jitdge  Parker,  delivering  the  opinion  of  the 
supreme  court,  in  reversal  of  the  judgment, 
held  that,  ''the  law  being  proved  to  have  ex- 
isted in  the  manner  above  stated,  it  must  be  pre- 
sumed to  exist  until  proved  by  as  good  evidence 
to  have  been  repealea."  I  think  the  rule  in  the 
Massachusetts  case  should  be  adopted  by  us  as 
correct,  upon  principle.  The  rule  of  presump- 
tion, as  applied  to  the  continuance  of  a  law, 
may  well  rest  upon  the  same  basis  that  is 
found  for  similar  presumptions  in  many  hu- 
man affairs.  In  Qreenleaf  on  Evidence  (vol. 
1,  §  41),  the  author  states  the  rule  that  "when 
the  existence  of  a  person,  a  personal  relation, 
or  a  state  of  things  is  once  established  by 
proof,  the  law  presumes  that  the  person,  rela- 
tion or  state  of  things  continues  to  exist  as  be- 
fore, until  the  contrary  is  shown,  or  until  a  dif- 
ferent presumption  is  raised  from  the  nature  of 
the  subject  in  question."  In  People  v.  Man- 
hattan Co.,  9  Wend.  851,  is  an  illustration  of 
the  rule,  where  it  was  held  that,  a  corporation 
having  been  shown  to  have  been  legally  cre- 
ated, it  is  '*in  judgment  of  law  supposed  to 
continue  to  exist  until  the  contrary  is  shown." 
If  in  such  instances  the  presumption  should 
obtain,  how  much  greater  the  reason  for  it  in 
the  case  of  a  public  law  in  a  foreign  state  or 
country.  In  addition  to  the  Massachusetts 
case  of  Raynham  v.  Canton,  there  is  to  be 
found  authority  for  the  rule  in  the  opinions  of 
the  courts  of  other  States.  In  Peoples.  Colder, 
80  Mich.  85,  the  question  arose  as  to  the  law 
governing  marriage  in  the  State  of  New  York 
in  1869.  A  volume  of  New  York  Statutes, 
printed  in  1852,  was  held  to  be  competent  proof 
of  what  the  law  was;  the  court  considering 
that,  as  no  proof  ^as  offered  to  indicate  any 
changtP  in  the  law,  the  jury  might  fairly  pre- 
sume that  it  continued  as  it  was.  In  HarTy- 
man  v.  Roberts,  52  Md.  64,  a  volume  of  Ohio 
Revised  Statutes,  published  in  1860,  was  ad- 
mitted as  evidence  of  the  existing  law  of  that 
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State,  when  the  question  to  which  it  was  made 
applicable  arose  in  1879.  And  see  SUiie  v. 
Patterson,  2  Ired.  L.  846. 

It  may  be  observed  that  the  very  notion  of  a 
law,  as  furnishing  a  rule  of  government  or  of 
conduct,  suggests  permanence  as  a  characteris- 
tic, and  does  not  involve  the  idea  of  change. 
I  am  led  to  the  opinion  that,  when  proof  of  a 
law  of  a  foreign  State  has  been  given  from  a 
publication  made  under  governmental  author- 
ity, the  rules  and  principles  of  evidence  entitle 
it  to  be  considered  as  the  existing  law  of  the 
land,  in  the  absence  of  some  equally  good  evi- 
dence that  it  has  been  changed  or  repealed. 

We  have,  then,  in  this  legatee  a  collective 
body  of  individuals,  which  has  existed  for  past 
hundreds  of  years  as  a  municipality,  under  the 
description  of  a  "community."  It  had  ac- 
(^uired,  and  by  the  unwritten  or  common  law 
it  possessed  and  exercised,  certain  rights  of 
self-government  and  powers  to  acquire  and  to 
manage  property  for  itself.  By  enactment  of 
the  Grand  Ducal  government,  its  franchises 
and  powers  were  recognized  and  confirmed  to 
it.  The  public  statutes,  In  providing  that  all 
the  property  of  a  community  is  the  property 
of  its  citizens,  as  a  corporation  or  as  a  body,  in 
fact,  thereby  invested  the  existing  municipal 
body  aggregate  with  an  essential  attribute  of  a 
corporation.  This  legislation  would  seem  to 
have  amounted  to  an  incorporation  by  sover- 
eign recognition  and  grant  of  powers  and 
franchises.  But,  whether  chartered  or  incor- 
porated by  statute  or  not,  we  are  bound  to  con- 
sider the  community  as  an  artificial  legal  per- 
son. In  Germany,  in  the  eye  of  the  law,  it  i& 
a  "judicial  person,"according  to  the  evidence  of 
the  witness  in  this  case,  as  under  the  Roman 
law,  in  the  classification  of  the  writer  Savigny. 
it  was  a  "juristical  person."  It  is  conceded 
by  the  law  such  powers  and  rights  as  to  give 
it  the  character  of  individuality  and  to  enable  it 
to  take,  hold  and  administer  upon  property^. 
The  ability  to  take  the  testamentary  bequest 
depends  upon  the  law  of  the  legatee's  domicil. 
Our  laws  do  not  prohibit  the  bequest  or  the 
taking,  and  the  sole  question  to  be  considered 
relates  to  the  legatee's  capacity.  See  Chamber- 
lainy,  C?iamberla%n,  48  N.  Y\  424.  When  we 
find  that  by  the  customary  or  common  law  of 
the  place  of  its  domicil,  confirmed  by  a  public 
statute,  this  "Community"  was  entitled  to 
take,  hold  and  manage  property  in  the  right  of 
its  citizens,  as  a  whole,  or  as  an  aggregate 
body  incorporate,  we  need  proceed  no  further 
in  search  of  capacity  to  take  the  legacy. 

For  the  reasons  stated,  I  think  that  the  jvdg-. 
ment  of  the  General  Term,  and  so  much  of  the 
surrogate's  decree  as  has  been  appealed  from, 
should  be  reversed,  and  that  it  should  oe  de- 
creed that  this  appellant  is  entitled  to  take,  its 
share  of  the  personalty  under  the  bequest  in 
the  will,  with  costs  to  the  appellant  here  and 
in  the  courts  below,  to  be  paid  out  of  the  estate. 

All  concur. 
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DISTRICT  OP  COLUMBIA  SUPREME  COURT. 


Be  Petition  of  OrviUe  8.  WILSON  for  a  Writ 
of  £[abea8  Corpus. 

<....lfackey....) 

1.  A  peddler  to  be  within  a  leglfllattTe 
deeeiiptioii  whloh  includes  those  who  seU 
and  deliver  small  wares  from  house  to  house 
need  not  be  personally  interested  in  the  sales;  be 
may  work  on  a  salary. 

8.  Ooode  imported  from  maother  State 
become  vabjeet  to  state  taxation  in  the 
hands  of  the  Importer  as  soon  as  the  original 
form  and  package  In  which  they  were  Imported 
is  broken;  hence,  the  agent  of  a  nonresident 
manufacturer  who  sells  at  wholesale  merchan- 
dise in  small  packages  which  are  packed  in  boxes 
for  transportation,  under  the  agreement  that  he 
wiU  sell  the  contents  of  a  certain  percentage  of 
the  boxes  at  retail  from  house  to  house  as  an  ad- 
vertisement, and  credit  the  wholesale  purchaser 
with  the  proceeds,  may  be  compelled  to  procure 
a  pedler*s  license  before  complying  with  his 
agreement,  and  it  is  immaterial  whether  the 
boxes  which  the  agent  is  to  dispose  of  are  shipped 
directly  to  him  or  reach  him  indirectly  through 
the  wholesale  purchaser. 

8.  A  lieense  tax  on  peddlers  is  not  neces- 
sarily an  unconstitutional  regulation  of  com- 
merce. 

(Brodlevt  J.t  dissents.) 

(December  1, 1890.) 

HABEAS  CORPUS  to  procure  petttiouer's 
release  from  the  custody  of  the  Inteudant 
of  the  Washln^n  Asylum  to  which  he  has 
been  commitcea  for  failure  to  pay  a  flue  im- 
posed upon  him  for  selling  merchandise  from 
house  to  house  without  a  license.  PeUtianer 
remanded  to  custody. 


The  facts  are  stated  in  the  opinion. 

Mr.  Henry  Wise  Garnett,  with  ifr. 
W.  V.  R.  Berry*  for  petitioner: 

The  salaried  agents  of  a  manufacturing  com- 
pany selling  from  door  to  door  are  not  peddlers. 
The  petitioner's  claim  is  that  cTen  under  the 
definition  in  the  ordinance  he  is  not  a  peddler. 
Nevertheless,  if  this  definition  goes  beyond  the 
recognized  and  ordinary  meaning  of  the  tenn 
the  Legislative  Assembly  exceeded  its  power 
in  so  doing. 

Mays  V.  Oineinnatt,  1  Ohio  St.  268;  IkncHr 
port  V.  Bice,  75  Iowa.  74,  28  Am.  &  Eag. 
Corp.  Cas.  97;  HigginsY,  Rinker,  47  Tex.  40l. 

The  original  meaning  of  the  word  •'peddler* 
is  an  itinerant  trader,  traveling  about  from 
place  to  place  with  a  pack  on  his  back  and 
dealing  in  small  commodities;  one  whoee  whole 
stock  IS  carried  about  upon  his  person. 

WedgwoodfDictionaiT  of  Etymology;  Cham- 
bers, Cyclopedia,  Hatokers  and  Peddlert. 

A  peddler,  now,  is  a  small  retail  trader  of 
cheap  articles  who  travels  from  Louse  tq  house, 
without  any  fixed  business  domicil,  canring 
his  entire  stock  of  merchandise  with  him, 
either  on  his  back  or  drawn  after  him.  The 
main  idea  is  that  he  is  itinerant,  ambulatory, 
without  any  fixed  place  of  business,  irrespon- 
sible. 

Randolph  v.  TeUamtone  Kit,  88  Ala.  479; 
Chm.  V.  Gardner,  7  L.  R.  A.  666,  183  Pa.  284; 
Morrill  v.  State,  88  Wis.  488;  Com.  v.  Morgan, 
Pa.  Co.  Ct.  Rep.  Dec.  81,  1888. 

Agents  of  permanent  and  localized  mer- 
chants are  distinguished  from  itinerant  ped- 
dlers; the  former  are  not  peddlers. 

Com,  V.  Jones,  7  Bush,  602. 

Salaried  agents  of  a  manufacturer,  sellmg 


NOTB.— intenrtoto  eommeree;  mipreme  power  of 
Congress  to  reifulate, 

Tbe  transportation  of  property  from  one  State 
to  another  is  Interstate  commerce.  Ez  parte 
Koehler,  80  Fed.  Kep.  807. 

The  negotiation  of  sales  of  goods  situated  in 
another  State,  for  the  purpose  of  introducing  them 
into  the  State  in  which  said  negotiation  is  made, 
is  interstate  conmieroe.  Simmons  Hardware  Co.  v. 
McOuire,  89  La.  Ann.  848. 

The  power  to  enact  laws  or  establish  regulations 
affecting  interstate  commerce  Is  exclusive  In  Ck>n- 
gress.    Ibid, 

It  is  given  by  the  OonsUtution  to  Congress,  in  the 
most  general  and  absolute  terms.  Stockton  v.  Bal- 
timore Sc  N.  Y.  R.  Co.  1  Inters.  Com.  Rep.  411, 8S  Fed. 
Bep.9. 

A  state  statute  whloh  conflicts  with  the  actual 
exercise  of  the  powers  of  Congress  over  commerce 
must  give  way  before  the  supremacy  of  the  national 
authority.  Smith  v,  Alabama,  124  U.  S.  466,  81  L. 
ed.  d06:  Pembina  ConsoL  Silver  Min.  Mill  Co.  v. 
Pennsylvania,  125  tT.  S.  181,  81 L.  ed.  660. 

In  nuitters  of  foreign  and  interstate  commerce 
there  are  no  States.  Stockton  v.  Baltimore  A  N.  Y. 
R.  Co.  supra. 

Imports  in  original  package  subject  to  state  poliee 
vowers. 

The  Act  of  Congress  known  as  the  Wilson  Bill, 
making  intoxicating  liquors  imported  in  original 
packages  subject  to  the  laws  of  any  State  into 
12  L.  R  A. 


which  they  are  carried,  is  not  an  unconatitutloiial 
delegation  of  power,  as  it  simply  declares  when 
such  property  shall  become  subject  to  state  lavs, 
and  does  not  give  any  power  to  the  states  to  legis- 
late upon  that  subject.  Re  Van  V Het  (Ark.)  M)  U 
R.  A.  461,  48  Fed.  Rep.  761:  Re  Splokler  (Iowa)  10  L. 
R.  A.  446, 48  Fed.  Rep.  668;  State  v.  Winters  (Kan.) 
10L.KA616. 

State  legislation  cannot  interfere  with  sale  of 
imports  in  the  original  packages.  See  Steto  t. 
Chapman  (S.  Dak.)  10  L.  R.  A.  482;  Kohn  v.  Miksher 
(Iowa)  10  L.  R.  A.  480;  Ae  Cooch,  10  L.  R.  A.  880.  44 
Fed.  Rep.  276. 

The  state  power  of  taxation  does  not  arise  uotU 
the  original  package  is  broken.  Thurlow  v.  Mas- 
sachusetts, 46  U.  S.  6  How.  574, 12  L.  ed.  288;  Pmsbd- 
ger  cases,  48  U.  S.  7  How.128,12  L.  ed.  7«1:  Phila- 
delphia ft  R.  R.  Co.  V.  Pennsylvania,  82  U.  &  15 
Wall.  206, 21  L.  ed.  168;  Henderson  v.  WIekham,  tt 
U.  &  274, 28  L.  ed.  660;  Murray  v.  Charleston*  06  U. 
S.446,24L.ed.768;  Coe  v.  Brrol,  U6  U.  8.  C86»2IL. 
ed.  718;  Nelson  Lumber  Co.  v.  Loralne,  22  Fed.  Hep^ 
67:  Ex  parte  Thornton.  4  Hughes,  228, 12  Fed.  Bapi 
546;  United  States  v.  Bridleman,  7  Sawy.  260L  7  Fsd. 
Rep.  001:  Clarke  v.  Clarke,  8  Woods,  4U.  See  Wa- 
bash, St.  L.  ft  P.  R.  Co.  V.  Illinois,  118  U.  8.fini.  SOL 
ed.240. 

License  tax  on  peddlers,  valid  within  tbe  polioe 
power  x>f  the  State.  State  v.  Riohards,  8  L.  R.  A 
705, 82  W.  Va.  848;  Com.  v.  Gardner.  7  L.  R.  A.6n» 
188  Pa.  284;  Wrought  Iron  Range  Co.  v.  Jahosoo 
(Ga.)  8  L.  R.  A  278,  and  fioCss,  8  Inters.  Com.  Bepi 
146. 
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the  goods  of  the  maDufacturer  from  door  to 
door,  are  not  hawkers  or  peddlers. 

Datenport  v.  Rice,  75  Iowa,  74;  Chester  v. 
Larkin,  Delaware  County  Rep.  May  6,  1889. 

The  Act  requiring  a  license  is  repugnant  to 
that  clause  of  the  Constitution  giving  Congress 

gower  to  regulate  commerce  among  the  several 
tales,  and  is  therefore  void.    Interstate  com- 
merce cannot  be  taxed. 

Bobbins  v.  8heU)y  County  Taxing  Dist,  130 
U.  8.  489.  80  L.  ed.  694;  Uloup  v.  PoH  of 
MobiU,  127  U.  S.  640,  32  L.  ed.  811;  Asher  v. 
Texas.  128  U.  S.  129,  82  L.  ed.  368;  Stouten^ 
burgh  V.  Hennick,  129  U.  8.  141.  82  L.  ed.  637; 
Com.  V.  Wilson,  Hustings  Ct  Richmond,  Ya. 
See  also  Chester  v.  Larkin,  supra. 
Mr.  Gteovg^  C.  H&mleton,  contra, 

Hairner,  /.,  delivered  the  opinion  of  the 
court: 

It  is  insisted  first,  upon  the  part  of  the  peti- 
tioner, that  he  is  not  amenable  to  the  penalty 
prescribed  by  the  Act  of  the  Legislative  Assem- 
bly of  this  EMstrict,  because  he  cannot  properly 
be  considered  a  peddler  within  the  correct 
meaning  of  the  term.  We  have  been  referred 
to  several  definitions,  as  given  in  dictionaries  of 
authority,  to  support  the  contention  that  the 
word  necessarily  signifies  an  itinerant  dealer  in 
a  variety  of  petty  wares  and  articles,  which  he 
buys  and  sells  again  to  make  a  profit  for  him- 
self. And  it  is  urged  that  as  Wilson  derived 
no  profit  by  way  of  percentage  or  otherwise 
from  the  sale  of  the  individual  parcels  of 
floapinc,  but  was  paid  only  by  a  salary  for  his 
labor,  he  is  not  within  the  meaning  of  the  law. 
But  we  think  the  fact  that  the  seller  was  paid 
in  this  form,  rather  than  by  a  special  profit  on 
each  individual  parcel  as  sold,  cannot  exempt 
him  from  the  category  of  a  peddler  if  he  is 
otherwise  within  the  intent  of  the  Act.  If 
such  were  to  be  the  result,  a  merchant  might 
send  a  number  of  persons  through  a  city  or 


general  power  to  do  so  has  been  effectively 
reco^ized  by  Congress  in  laws  amending  or 
modifying  them  from  time  to  time;  and  par- 
ticular parts  of  them  have  been  repeatedly 
sustained  by  our  courts.  Cooper's  Case,  Mc- 
Arth.  &  M.  260;  District  of  Columbia  v.  Oyster, 
4  Mackey.  285, 1  Cent.  Rep.  84;  District  of 
Colnmbia  v.  Waggaman,  4  Muckcy.  328, 1  Cent. 
Rep.  828.  In  another  case,  this  court  held  a 
particular  provision  of  the  License  Act  void. 
Re  Hennick,  5  Mackey,  490,  7  Cent.  Rep.  857. 
But  the  provision  then  under  consideration 
exacted  a  license  tax  from  commercial  agents, 
who  by  clause  8  of  sec.  24  of  chap.  69  of  the 
License  Act  of  August,  1871,  as  amended  by 
chap.  49  of  the  Act  of  1872.  were  taxed  as 
follows: 

'*  Commercial  agents  shall  pay  two  hundred 
dollars  annually.  Every  person  whose  busi- 
ness it  is,  as  agent,  to  oner  for  sale  goods, 
wares  or  merchandise  by  samples,  catalogue  or 
otherwise,  shall  be  regarded  as  a  commercial 
agent."  Of  course  this  only  applied  to  persons 
who  **  offer  for  sale,"  whether  the  offer  was, 
made  *'  by  samples  or  by  catalogues  or  other- 
wise," and  had  no  reference  to  those  who  sell 
and  deliver  the  goods  at  the  time  of  the  sale. 
Such  persons  are  known  as  drummers,  who 
solicit  orders  by  exhibiting  samples,  or  by  cat- 
alogue, or  in  any  other  way,  and  not  those 
who  actually  sell  and  deliver  the  goods  at  the 
time,  as  peddlers  do  and  as  Wilson  was  doing. 
The  general  power  of  the  Legislative  Assembly 
to  pass  such  Acts  was  also  recognized  by  the 
supreme  court  in  Welch  v.  Cook,  97  U.  8.  542, 
24  L.  ed.  1112.  Indeed,  it  seems  impossible  to 
question  it,  unless  we  are  prepared  to  deoy  to 
the  District  the  ordinary  powers  of  a  munici- 
pality, absolutely  indispensable  in  a  city  cir- 
cumstanced like  this.  That  the  Legislative 
Assembly  may  in  some  other  instances  have 
exceedea  its  just  authority,  in  passing  particu- 

^  ^ _     lar  enactments  under  the  general  power,  may 

State,  disposing  of  goods  precisely  as  peddlers   perhaps  be;  but  we  are  speaking  of  its  general 


do  in  every  other  respect,  but  paying  them  by 
salary  or  wages  not  regulated  by  the  profits 
upon  the  particular  sales,  and  thus  escape  the 
operation  of  the  license  tax  charged  to  persons 
who  are  otherwise  no  more  peddlers  than  such 
agents  would  be.  In  the  language  of  the 
supreme  court  in  Brown  v.  Maryland,  25  U.  8. 
12  Wheat.  444,  6  L.  ed.  687:  "It  is  impossible 
to  conceal  from  ourselves  that  this  is  a  vaiying 
of  the  form  without  varying  the  substance. 
It  is  treating  a  prohibition  which  is  general  as  if 
it  were  confined  to  a  particular  mode  of  doing 
the  forbidden  thing."  Nor  does  the  fact  that 
the  petitioner  was  selling  the  goods  of  another, 
which  he  himself  had  never  purchased  for  sale, 
exempt  him  from  the  operation  of  the  Act. 
These  points  are  expressly  decided  in  the  case  of 
Corn.  V.  Gardner,  188  Pa.  285,  7  L.  R.  A.  266, 
to  which  we  shall  hereafter  more  particularly 
refer.  In  the  Act  before  us,  the  Legislative 
Assembly  distinctly  described  the  class  of  per- 
sons they  intended  to  include  in  the  designation 
of  * 'peddlers;"  and  if  this  person  was  offering 
for  sale,  from  house  to  house,  the  parcels  oi 
soapine  and  delivering  them  at  the  time  of 
sale,  he  came  within  that  description. 

We  have  no  doubt  the  Legislative  Assembly 
had  the  power  to  pass  such  License  Acts.  Its 
12  L.  R.  A 


power  to  enact  Acts  requiring  triders  and  others 
to  take  out  licenses,  and  this  we  have  never 
heard  seriously  questioned. 

A  competent  legislative  authority  has  the 
right  to  place  in  a  recognized  category  of 
offenders,  and  to  punish,  persons  not  previously 
so  classed.  Thus  Congress  denounced  persons 
engaged  in  the  slave  trade  as  guilty  of  piracy, 
although  that  offense  had  never  before  been 
embraced  within  the  definition  of  piracy;  and 
slavetraders  thereafter  became  punishable  as 
pirates,  and  prosecutions  have  repeatedly  been 
had  under  that  law. 

Congress,  in  sec.  3244,  subsec.  11,  Rev.  Stat., 
625,  describes  *'  peddlers  of  tobacco  "  as  follows: 
"Any  person  who  sells  or  offers  to  sell  manu- 
factured tobacco,  snuff  or  cigars,  traveling 
from  place  to  place,  in  the  town  or  in  the 
country,  shall  be  regarded  as  a  peddler  of 
tobacco."  If  this  Statute  had  simply  imposed 
a  license  tax  upon  the  occupation  of  a  "  ped- 
dler in  tobacco,"  it  would  be  pioper  to  have 
recourse  to  the  signification  of  the  word  at  the 
time  the  law  was  passed,  to  ascertain  whether 
the  person  chargea  was  comprehended  within 
the  general  epithet.  But  when  the  Legislature 
saw  fit  to  declare  that  a  person  who  commits 
certain  enumerated  acts  ^all  be  considered  a 
40 
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peddler  and  treated  as  such,  it  is  too  late  to 
resort  to  lexicographers  to  ascertain  whether 
the  Legislature  observed  the  dictionary  defini- 
tion of  the  occupation,  according  to  antecedent 
usage  or  strict  etymolo^cal  rules.  The  legis- 
lative definition  outweighs  the  dictum  of  the 
lexicographers. 

We  might  refer  to  numerous  cases  where  the 
courts  have  held  that  the  word  "peddler"  in 
a  statute  comprehended  persons  whose  acts 
were  less  within  the  strict  limits  insisted  on  by 
the  petitioner's  counsel  than  they  are  as  used  in 
the  ordinance  before  us.  Thus,  in^Sto^ev.  Wil- 
Bon,  2  Lea,  28,  vendors  of  lightning  rods  were 
held  to  be  included  in  an  Act  requiring  a 
peddler  of  merchandise  to  obtain  a  license. 
In  Chicago  v.  Bartee,  100  111.  61,  a  city  ordi- 
nance prohibited  persons  from  selling  milk 
from  wagons  without  license.  The  only  au- 
thority in  the  charter  of  the  city  relied  on  for 
the  enactment  of  the  ordinance  was  a  provision 
that  the  municipality  might  tax,  reflate,  sup- 
press and  prohibit  hawkers  and  peddlers.  But 
the  court  held  the  word  **  peddler"  was  used 
In  the  charter  in  an  unrestricted  sense,  and 
authorized  the  city  to  exact  a  license  from  per- 
sons who  sold  milk;  and  that  it  made  no 
difference  that  the  accused  had  regular  cus- 
tomers whom  he  supplied  dailv. 

In  Warren  v.  Qeer,  117  Pa.  207,  9  Cent.  Rep. 
807,  the  court  held  that  a  provision  in  the 
charter  authorizing  the  borough  to  require  a 
license  for  peddling  market  produce  ana  other 
articles  included  sales  of  books;  and  that  a 
book  canvasser  was  properly  convicted  under  a 
borough  ordinance  for  acting  without  a  ped- 
dler's license,  and  that  there  was  nothing  unrea- 
sonable in  this  requirement. 

Although  there  are  many  cases  where  the 
courts  have  held  a  general  expression  in  a 
statute  included  persons  further  removed  from 
the  usual  definition  of  such  expression  than  the 
petitioner  was  from  the  supposed  dictionary 
signification  of  the  word  "peddler,"  we  have 
found  no  case  where  the  courts  haye  denied  to 
the  Legislature  the  right  to  give  its  own  state- 
ment of  the  features  that  should  thereafter 
constitute  an  offense  hitherto  unknown  to  its 
definition. 

We  must  regard  the  petitioner  as  a  peddler 
within  the  meaning  of  the  Act  of  the  Legisla- 
tive Assembly;  and  that  he  is  punishable  as 
such  for  selling  without  a  license  unless  he  is 
exempt  upon  the  other  ground  of  defense  urged 
in  his  behalf. 

That  defense  is  that  the  Act  of  the  Legisla- 
tive Assembly  is  void  as  being  repugnant  to 
the  third  clause  of  the  8th  section  of  the  first 
article  of  the  Constitution,  which  declares  that 
"  Congress  shall  have  power  to  regulate  com- 
merce with  foreisrn  nations,  among  the  several 
States  and  with  Indian  tribes."  This  involves 
the  consideration  of  a  very  important  and  inter- 
esting question,  which  has  repeatedly  chal- 
lenge the  attention  of  the  supreme  court.  In 
one  of  the  first  of  these  great  cases,  Brown  v. 
Maryland,  25  U.  8.  12  Wheat.  486,  6  L.  ed. 
684,  the  supreme  court  decided  that  a  state 
statute  requiring  an  importer  of  foreign  com- 
modities to  take  out  a  state  license  was  repug- 
nant to  the  constitutional  provision  referred  to, 
as  well  as  to  another  provision  of  the  Constitu- 
tion; and  that  the  conviction  of  an  importer 
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for  having  sold  a  package  of  foreign  dry  goods 
without  such  license  was  illegal. 

In  defining  the  line  of  demarcation  between 
the  exclusive  power  of  the  government  to  tax 
foreign  goods  imported  into  a  State  and  the 
power  of  the  State  to  levy  such  tax,  after  they 
have  reached  the  States  jurisdiction,  Cki4 
Justice  Marshall  in  that  case  laid  down  a  rule 
which  is  thus  interpreted  by  the  supreme  court 
in  the  subsequent  case  of  Welion  v.  Miuonri 
91  U.  S.  281,  28  L.  ed.  849: 

"  There  is  a  difficulty,  it  is  true,  in  all  cases 
of  this  character,  in  drawing  the  line  precisel? 
where  the  commercial  power  of  Congress  eods 
and  the  power  of  the  State  begins.  A  similar 
difficulty  was  felt  by  this  court  in  Broun  v. 
Maryland,  in  drawing  the  line  of  disiinctioa 
between  the  restriction  upon  the  power  of  the 
States  to  lay  a  duty  upon  imports,  and  then* 
acknowledged  power  to  tax  persons  and  prop- 
erty; but  the  court  observed  that  the  two, 
though  quite  distinguishable  when  they  do  not 
approach  each  other,  may  jet,  like  the  inter- 
vening colors  between  white  and  black,  ap- 
proach so  nearly  as  to  perplex  the  understand- 
ing, as  colors  perplex  the  vision  in  marking 
the  distinction  between  them;  but  that,  as  tbe 
distinction  exists  it  must  be  marked  as  the  cases 
arise ;  and  the  court ,  after  otraerving  that  it 
mi^ht  be  premature  to  state  any  rule  as  being 
umversal  in  its  application,  held,  that  when  tbe 
importer  haJ  so  acted  upon  the  thing  imported 
that  it  had  become  incorporated  and  mixed  up 
in  the  mass  of  property  in  the  country,  it  bad 
lost  its  distinctive  character  as  an  import,  and 
became  subject  to  the  taxing  power  of  tbe 
State;  but  that  while  remaining  the  property 
of  the  importer  in  his  warehouses  in  the  origi- 
nal form  and  packa^  in  which  it  was  im- 
ported, the  tax  upon  it  was  plainly  a  duty  on 
imports  prohibited  by  the  Constitution." 

This  definition  has  been  adopted  substantial- 
ly, if  not  in  exact  words,  in  each  of  the  im- 
portant cases  on  the  subject  since  that  time. 
Bobbins  v.  SJielby  County  Taxing  Dist.  120  U. 
S.  490,  80  L.  ed.  695;  Corson  v.  Maryland,  120 
U.  S.  502,  80  L.  ed.  699;  Brown  v.  HmisUtK 
114  U.  S.  682,  29  L.  ed.  260;  Leloup  v.  /W 
of  Mobile,  127  U.  S.  646,  83  L.  ed.  818:  A^ter 
V.  Texas,  128  U.  S.  180,  82  L.  ed.  869;  Stouten- 
burgh  v.  Hennick,  129  U.  S.  142.  82  L.  ed.  688; 
Leisy  v.  Hardin,  185  U.  8.  100,  84  L.  ed.  128, 

The  question  therefore  in  the  present  case  is 
whether  the  boxes  of  soapine  obtained  by  Wil- 
son as  part  of  what  is  said  to  have  been  pur- 
chased from  the  Washington  merchant,  and 
subsequently  sold  by  Wilson  from  door  to  door 
by  retail,  can  be  considered  as  continuing  tbe 
property  of  the  person  who  imported  them  in- 
to the  District  of  Columbia,  remaining  in  tbe 
original  form  and  package  in  which  tbey  were 
imported;  or  whether  the  person  whoVo  in>- 
ported  them  into  the  District  "  had  so  acted 
upon  the  thing  imported  that  it  had  becoir.e 
incorporated  and  mixed  up  with  the  mas  of 
property  in  the  county  (District),  as  to  have 
lost  its  distinctive  character  as  an  import" 
If  the  facts  support  the  first  supposition,  the 
tax  was  illegal;  if  they  support  the  latter  *'tbe 
goods  had  become  subject  to  the  taxing  power 
of  the  State  (District)." 

Upon  the  statement  presented  by  tbe  peti- 
tioner, to  which  the  counsel  for  the  Dtstrici 
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have  ^assented  for  the  purposes  of  this  argu- 
ment,  it  does  not  clearly  appear  whether  we 
are  to  understaDd  the  particular  boxes  so  sold 
as  having  been  imported  by  the  petitioner 
Wilson  or  by  the  Washington  merchant. 

The  statement  in  one  place  says  "  the  box 
sold  at  retail  from  door  to  door  6y  the  agent 
never  passes  into  the  bands  of  the  dealers,  but 
is  sent  to  the  agent  direct  from  the  manu- 
factory, and  is  sold  by  him  for  the  Kendall 
Manufaciurine  Company,  and  the  proceeds 
paid  to  them.  This  would  seem  to  indicate 
that  the  petitioner  is  to  be  considered  as'  the 
importer  of  those  boxes.  On  the  other  hand, 
the  statement  shows  that  the  practice  of  the4 
petitioner,  as  agent  of  the  companv,  is  **to  sell 
a  certain  number  of  boxes,  at  wholesale  prices, 
to  the  Washington  dealers — therefrom  to  re- 
tain one  box  from  each  wholesale  purchaser, 
paying  Jhim  the  retail  prices  therefor  by  dis- 
count on  his  bill,  the  purchaser  being  charged 
with  six  boxes  and  credited  with  one  in  his 
bill,  and  then  to  sell  this  box  at  retail  from 
door  to  door  for  the  purpose  of  advertising  tbe 
article,  stimulating  its  sales  and  thereby  ob- 
taining customers  for  the  grocers  and  dealers." 
This  would  certainly  imply  that  the  dealer 
must  import  the  particular  box  in  his  original 
package  before  it  can  be  retained  from  the  six 
boxes  that  had  been  sold  to  him  and  charged 
on  his  bill  at  the  wholesale  prices  and  after- 
ward credited  to  him  at  tbe  retail  prices  and 
sold  on  the  streets  to  obtain  customers  for  the 
dealers. 

If  the  former  supposition  is  to  be  taken  as 
correct,  of  course  the  agent  must  receive  his 
assortment  of  individual  boxes  in  a  package 
together,  as  It  is  ridiculous  to  assume  he  would 
receive  each  box  separately,  as  a  specific  ship- 
ment to  him.  On  the  other  hand,  if  the  sixth 
box  reaches  tbe  city  in  the  package  received 
by  the  merchant,  that  package  must  be  opened 
before  the  agent  can  obtain  the  sixth  box 
when  he  buys  it  at  retail  price  from  the  mer- 
chant. 

Hence,  in  either  case,  before  the  agent  can 
take  the  individual  box  on  the  street,  the 
package  in  which  it  was  imported  to  the  Dis- 
trict must  have  been  broken;  the  article  must 
have  "lost  its  distinctive  character  as  an  im- 
port," and  become  incorporated  and  mixed  up 
in  the  mass  of  property  in  the  District.  The 
singular,  circuitous  and  rather  mysterious  ar- 
rangement by  which  the  merchant  is  charged 
with  a  box  which  it  is  said  he  fiever  bought; 
is  allowed  a  retail  price  for  what  it  is  said  be 
never  sold;  and  is  credited  with  the  retail  price 
of  what  never  belonged  to  him,  by  a  person 
who  never  sold  it  to  him,— cannot  change  the 
character  of  the  transaction.  Repeating  the 
words  of  the  chief  justice  before  (quoted  from 
Brown  v.  Maryland,  "  it  is  impossible  to  con- 
ceal from  ourselves  that  this  is  a  varying  of 
the  form,  without  a  varying  of  the  substance." 

The  supreme  court  has  contented  itself,  in 
the  different  cases  where  the  point  arose,  with 
deciding  whether,  under  the  facts  in  the  par- 
ticular case,  the  goods  upon  which  it  was 
sought  to  impose  a  tax  directly  or  by  the  ex- 
action of  a  license  had  at  the  time  been'^incorpor- 
ated  and  mixed  up  in  the  mass  of  the  property 
of  the  State,  and  become  subject  to  its  taxing 
power.  In  Brown  v.  Houston,  114  TJ.  8.  632, 
12  L.  R.  A. 


29  L.  ed.  260,  it  was  held  that  coal  mined  in 
Pennsylvania  and  sent  in  flat  boats  to  New 
Orleans,  to  be  sold  in  open  market  there  on 
account  of  the  owners  in  Pennsylvania,  when 
it  had  reached  its  destination  and  come  to  its 
place  of  rest  for  final  disposition  or  use,  had 
become  a  commodity  in  the  market,  and  pari; 
of  the  general  mass  of  property  of  the  State, 
and  subject  to  taxation  under  its  general  laws; 
although  after  its  arrival  it  was  to  be  sold  from 
the  flat  boat,  without  being  landed,  and  for  the 
purpose  of  being  taken  out  of  the  country  on 
a  vessel  bound  to  a  foreign  port.  If  tbe  prop- 
erty described  in  that  case,  under  the  circum- 
stances, bad  become  so  incorporated  with  the 
mass  of  tbe  property  in  the  State  as  to  be  the 
subject  of  state  taxation,  we  cannot  see  why 
the  individual  boxes  of  soapine  in  the  hands  of 
Wilson  were  not  in  the  same  predicament. 

We  have  carefully  examin^  all  the  decisions 
of  the  supreme  court  on  this  subject,  and  have 
found  nothing  in  either  of  of  them  to  interfere 
with  these  conclusions.  Bobbins  v.  Shelby 
County  Taxing  Dist.  120  U.  S.  490,  30  L.  ed. 
696:  Corson  v.  Maryland,  120  U.  S.  602,  30  L. 
ed.  699;  Asher  v.  Texas,  128  U.  S.  180,  32  L. 
ed.  369;  Stoutenburgh  v.  Hennick,  129  U.  8. 
141,  32  L.  ed.  637,— were  all  cases  where  the 
person  charged  was  selling  by  sample  goods 
not  yet  imported  into  the  State  or  district;  and 
the  courts  very  reasonablv  declared  that  the 
goods  sought  to  be  taxed  by  means  of  a  li- 
cense could  no  more  be  subjected  to  a  tax  by 
such  a  sale  than  they  could  be  if  the  sale  had 
been  conducted  by  letter  through  the  post- 
office. 

In  Welton  v.  Missouri,  91  U.  8.  282,  28  L. 
ed.  850,  from  which  we  have  already  quoted 
Justice  Field's  statement  of  the  definition  in 
Brown  v.  Maryland,  the  court  held  that  a  state 
law  providing  that  "  whoever  shall  deal  in  the 
selling  of  patent  or  other  medicines,  goods, 
wares  or  merchandise,  except  books,  charts 
and  stationery,  which  are  not  the  growth,  pro- 
duce or  manufacture  of  the  State,  bv  going 
from  place  to  place  to  sell  the  same,  is  declared 
to  be  a  peddler,"  and  exacting  a  license  tax 
from  such  dealers,  while  making  no  such  re- 
quirement where  such  person  sold  only  such 
commodities  as  were  produced  within  the 
State,  was  in  conflict  with  the  commercial 
clause  of  the  Constitution,  and  void  because  of , 
this  discrimination  against  citizens  of  other 
States.  But  the  court  said  noUiing  to  imply 
that  the  tax  would  have  been  illegal  if  the 
Statute  had  applied  (as  ours  does)  to  all  citi- 
zens alike.  Nor  does  it  intimate  that  the  ac- 
cused could  not  be  held  as  a  peddler,  though 
the  definition  given  in  the  Statute  is  as  open  to 
etymological  criticism  as  the  Act  of  the  District 
Legislature.  A  similar  decision  was  made  in 
Ward  V.  Maryland,  79  U.  8.  12  Wall.  418,  20 
L.  ed.  449. 

The  point  of  these  decisions  is  emphasized 
by  the  opinion  in  Howe  Mach,  Co.  v.  Oage,  100 
U.  8.  676,  25  L.  ed.  754.  The  Howe  Machine 
Company,  which  manufactures  its  machines 
in  Connecticut,  had  an  agent  in  Nashville, 
Tenn.,  who  went  to  Lawrence  County  to  sell 
machines,  and  a  tax  was  there  demanded  of 
him  for  a  peddler's  license,  under  a  state  law 
which  required  all  peddlers  of  sewing  ma- 
chines to  pay  a  tax.     He  den|ed  the  validity  of 
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the  Act,  but  paid  the  tax  to  the  county  clerk, 
and  this  suit  was  brought  to  recover  back  the 
amount  so  paid.  The  case  was  discussed  by 
the  court  with  full  examination  of  authorities; 
and  the  opinion  concludes  as  follows:  "  In  all 
cases  of  this  class,  to  which  the  one  before  us 
belongs,  it  is  a  test  question  whether  there  is 
any  discrimination  in  favor  of  the  Slate,  or  of 
the  citizens  of  the  State,  which  enacted  the  law. 
Wherever  there  is  such  discrimination,  it  is 
fatal.  In  the  case  t)efore  us  the  Statute  in 
•question,  as  construed  by  the  supreme  court  of 
the  State,  makes  no  such  discrimination.  It 
applies  alike  to  sewing  machines  manufactured 
in  the  State  and  out  of  it.  The  exaction  is  nc^ 
an  unusual  or  unreasonable  one.  The  State, 
putting  all  such  machines  upon  the  same  foot- 
ing with  respect  to  the  tax  complained  of,  had 
an  unquestionable  right  to  impose  the  burden." 

No  suggestion  was  there  made  that  the  agent 
who  sold  the  sewing  machines  for  the  foreign 
manufacturer  was  not  a  peddler:  and  the  Su- 
preme Court  held  he  must  obtain  a  peddler's 
license. 

Shortly  afterwards  the  case  of  Webber  v. 
Virffinia,  103  U.  S.  350,  36  L.  ed.  567.  was 
decided,  in  which  a  law  of  that  State  was  held 
invalid  because  of  the  discrimination  against 
nonresidents  which  appeared  in  Welton  v.  JUis- 
souri,  91  U.  S.  281,  28  L.  ed.  349,  andwas  ab- 
sent in  Hawe  Mach,  Co.  v.  Oage,  100  U.  S.  676, 
25  L.  ed.  754. 

The  petitioner's  counsel  referred  to  a  decis- 
ion said  to  have  been  rendered  in  the  Hustings 
Court  in  Richmond;  and  also  to  a  case  in  the 
Court  of  Common  Pleas,  in  Delaware  County, 
Pennsylvania,  in  which,  they  contended,  the 
law,  as  they  present  it,  was  settled  on  this  iden- 
tical subject. 

We  have  not  been  able  to  find  the  former  de- 
cision; but  we  have  examined  the  latter  case 
with  care.  Larkin  and  others  were  arrested  in 
the  City  of  Chester  for  selling  soapine  without 
a  license,  and  the  court  of  common  pleas  held 
the  ordinance  void,  and  inapplicable  on  two 
grounds  stated  in  the  opinion: 

1.  Because  it  was  doubtful  whether  the  char- 
ter of  Chester  gave  to  the  city  the  power  to 
pass  an  ordinance  to  license  peddling. 

But  the  District  of  Columbia,  as  we  have 
seen,  undoubtedly  possesses  that  power. 

2.  Because  the  sellers  of  the  soapine  were 
not  peddlers  'Within  the  meaning  of  the  city 
ordinance. 

But  that  ordinance  did  not  specially  describe 
the  form  of  sale  which  should  thereafter  consti- 
tute "peddling."  The  Act  in  force  in  this  Dis- 
trict does  expncilly  contain  that  description. 

That  case  further  differs  from  the  case  before 
us,  because  no  such  facts  as  to  the  sale  of  the 
boxes  to  the  merchant,  and  the  repurchase  of 
them  by  the  a^ent,  seem  to  have  existed  there; 
whereas  those  important  circumstances  appear 
in  the  agreement  filed  in  the  present  case. 

These  differences  are  sufficient  to  discrimin- 
ate that  case  from  the  present;  but  at  the  best 
it  is  only  the  decision  of  an  inferior  court,  and 
we  think  it  erroneous. 

But  whatever  force  it  might  be  supposed  to 
have  is  destroyed  bv  a  subsequent  decision  of 
the  court  of  appeals  of  the  State  in  March, 
1890.  in  C&m,  v.  Gardner,  133  Pa.  285,  7L.  R. 
12  L.  R  A. 


A.  666,  in  which  all  the  points  raised  before  us 
are  in  turn  considered. 

The  defendants  were  indicted  for  hawkiog 
and  peddling  goods  within  the  County  of 
Schuylkill,  contrary  to  the  provisioDS  of  the 
Act  of  April.  1846. 

It  appeiars  from  the  special  verdict  found  by 
the  jury,  and  from  the  opinion  of  the  coait, 
that  the  defendants,  who  were  in  the  cooDty 
temporarily  for  the  purpose  of  making  such 
sales,  sold  from  door  to  door  within  said 
county  parcels  or  packages  of  soapine  or  wash- 
ing powder,  being  a  substitute  for  soap,  etc 
That  they  sold  the  goods  as  agents  of  a  manu- 
facturing company  whose  office,  works,  mem- 
bers and  officers  are  in  Providence,  Rhode  Is- 
land; that  the  goods  were  made  there  and  were 
sold  by  defendants  on  account  of  the  company; 
that  the  defendants  had  no  interest  in  the 
goods,  nor  in  their  proceeds,  but  were  paid  a 
salary  for  their  services  by  the  company.  The 
Statute  forbids  the  sale  of  foreign  or  domestic 
goods,  wares  or  merchandise  within  the  county 
by  any  person  as  a  hawker  or  peddler. 

The  county  court  entered  a  yerdict  of  guilty 
upon  the  special  verdict;  and  an  appeal  from 
this  ruling  was  taken  to  the  court  of  appnls. 
where  the  case  was  elaborately  argued  by  coun- 
sel and  discussed  by  the  court. 

The  court  decided  that  the  defendants  were 
"peddlers"  within  the  meaning  of  the  law: 
"that  it  was  of  no  consequence  if  they  did  not 
own  the  articles  sold,  but  acted  as  the  agents  of 
others;"  that  the  prohibition  in  the  law  against 
all  peddling  in  the  county  waa  a  yalid  exercifle 
of  the  police  power  of  the  State,  and  was  not 
in  violation  of  the  constitutional  riffht  of  the 
citizen  secured  by  the  Constitution  of  theSute: 
that  the  sale  from  house  to  house  by  agents  of 
goods  manufactured  in  Rhode  Island  by  a 
company  whose  members  are  nonresidents  of 
Pennsvlvania  is  not  interstate  commerce;  and 
that  the  law  forbidding  all  peddling  within 
the  county  does  not  inyade  the  exclusiye  right 
of  Congress  to  regulate  interstate  commerce. 

In  speaking  upon  the  last  point  the  court 
says:  "The  citizen  of  another  State  may  come 
into  Pennsylvania  when  he  will  and  where  be 
will,  stay  as  long  as  he  chooses,  open  vi  many 
places  for  the  sale  of  his  goods  as  he  may  sie 
fit,  and  eojoy  the  same  measure  of  freedom  in 
regard  to  the  conduct  of  his  buaioess  as  a 
native  citizen.  But  when  he  comes  within  the 
State  permanently  or  temporarily  he  is  under 
the  protection  of  its  laws  and  the  correlative 
duty  of  obedience  rests  on  him.  His  rights  are 
equal  to,  but  not  above,  those  of  the  dtizea. 
He  has  no  more  right  to  sell  intoxicating 
drink  without  a  license  than  a  citizen;  no  bet- 
ter right  to  sell  cigarettes  to  children,  or  oleo- 
margarine to  customers,  in  violation  of  law. 
than  a  citizen.  He  has  no  better  right  to  take  a 
pack  on  his  back,  or  a  horse  and  cart,  and  en- 
gage in  peddling,  than  a  citizen.  To  hold  the 
contrary  would  be  subversiye  of  law  and  or- 
der, and  would  render  the  poesesaion  of  the 
police  power  useless  to  the  State." 

The  facts  of  the  case  at  bar  are  leas  favorable 
to  the  defendant  than  thoae  in  183  Pa.,iiiai- 
much  as  the  stratagem  of  the  alleged  sale  by 
the  agent  of  the  one  box  of  soapine  to  the  met- 
chant  and  its  alleged  repurchase  did  not  appear 
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in  that  case.  But  if  the  present  case  were  no 
worse  than  that,  the  decision  cited  would  be  a 
powerful  authority  in  support  of  the  view  we 
have  taken. 

The  resident  merchants  here  are  obliged  to 
pay  taxes  upon  their  stock  in  trade  and  shops, 
besides  paying:  a  license  tax.  It  is  hardly  fair 
that  persons  without  any  stake  in  the  commu- 
nity, and  who  contribute  nothing  in  any  other 
form  towards  the  expenses  of  the  government 
here,  should  be  permitted  to  cany  on  their 
traffic  without  payment  of  a  license  tax;  which 
in  the  language  of  the  court,  in  Howe  Maeh.  Co. 
V.  Gage,  100  U.  8.  676,  25  L.  ed.  754,  is  "an 
exaction  not  unusual  or  unreasonable." 

The  Judgment  of  the  Police  Court  against  the 
treasurer  having  been  correct,  the  application 
for  a  habeas  corpus  is  overrvled,  and  the  peti- 
tioner remanded  into  custody, 

Bradley*/.,  dissenting: 

By  the  record  it  appears  that  the  relator  has 
been  fined  the  sum  of  |55  by  the  Police  Court 
of  the  District  of  Columbia,  and  that  in  default 
of  payment  he  has  been  committed  to  the  cus- 
tody of  the  Intendant  of  the  Washington  Asy- 
lum, having  been  tried  and  convicted  upon  an 
information  charging  him  with  engaging  in  the 
business  of  a  peddler,  in  selling  from  house  to 
house  an  article  called  soapine,  without  first 
having  obtained  a  license  therefor.  By  the 
agreed  statement  of  facts,  it  appears  that  the 
relator  is  a  regular  salaried  agent  of  the  Ken- 
dall Manufacturing  Company,  a  corporation 
under  the  laws  of  the  State  of  Rhode  Island, 
and  there  engaged  in  the  manufacture  of  soap- 
ine, a  washing  powder  and  substitute  for  soap; 
That  the  soapine  sold  was  sent  to  the  relator  by 
his  employer,  direct,  in  a  box,  and  was  the 
property  of  the  manufacturer,  although  nomi- 
nally it  formed  part  of  a  number  of  lK)xes  sold 
to  some  resident  dealer  at  wholesale  rates,  and 
withotit  being  delivered  to  such  dealer  it  was 
repurchased  by  the  manufacturer  at  retail  price. 

The  effect  of  this  arrangement  was  to  give 
the  dealer  an  additional  mscount  on  his  pur- 
chase to  the  extent  of  the  difference  between  the 
wholesale  and  retail  price  of  the  box  retained, 
and  the  sale  of  the  soapine  in  the  retained  boxes 
was  intended  to  advertise  the  article  and  stimu- 
late its  sale. 

This  box  was  opened  by  the  agent  of  the 
manufacturer,  and  its  contents,  in  small  pack- 
ages, sold  from  door  to  door  at  retail  price. 
The  manufacturer  thereby  made  no  profit  on 
the  sales.  The  relator  had  no  property  interest 
either  in  the  soapine  or  in  the  proceeds  of  the 
sales. 

The  relator  is  charged  with  the  violation  of 
an  Act  of  the  Legislative  Assembly  of  the  Dis- 
trict of  Columbia  of  August  28,  1871,  amended 
June  20. 1872,  entitled  "An  Act  Imposing  a 
License  on  Trades,  Business  and  Professions 
Practiced  and  Carried  on  in  the  District  of 
Columbia,"  the  86th  section  of  which  reads  as 
follows:  "Peddlers  shall  pay  fifty  dollars  an- 
nually. Any  person  who  may  offer  for  sale 
from  house  to  house,  or  from  a  wagon,  dry 
goods,  fancy  goods,  notions,  toys  and  similar 
articles,  delivered  at  the  time  of  the  sale  shall 
be  known  as  a  peddler." 

In  behalf  of  the  relator  it  is  claimed: 

1.  That  he  is  not  a  peddler,  but  a  salaried 
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agent  of  a  manufacturing  company  and  there- 
fore not  included  in  the  law. 

2.  That  if  the  Act  requires  of  a  nonresident 
manufacturer  a  license  fee  as  a  condition  to 
selling  and  delivering  its  manufactures  by  its 
agent,  it  is  void,  as  in  conflict  with  art.  1,  §  8, 
cl.  8,  of  the  Constitution  of  the  United  States. 

First  let  us  inquire  whether  the  relator  comes 
within  the  provisions  of  the  law  under  which 
he  was  charged  and  sentenced. 

It  needs  no  examination  of  definitions  by 
lexicographers  to  reach  the  conclusion  that  the 
relator  was  not  a  peddler  in  the  ordinary  signi- 
fication of  the  word.  By  Endicott,  ^.,  in  a 
Massachusetts  case,  a  peddler  is  defined  as  *'an 
itinerant  trader  who  goes  from  place  to  place 
and  from  house  to  house  carrying  for  sale  and 
ez^posing  the  goods,  wares  and  merchandise 
which  he  carries.  He  generally  deals  in  small 
cheap  articles  such  as  he  can  conveniently 
carry  in  a  cart  or  on  his  person." 

In  Randolph  v.  TeUowstone  Kit,  88  Ala.  472, 
it  is  said:  "The  term  'peddler*  has  many  defini- 
tions, more  or  less  full.  ...  Its  popular 
definition  is  a  small  retail  dealer,  who,  carry- 
ing bis  merchandise  with  him,  travels  from 
house  to  house  or  from  place  to  place,  exposing 
his  goods  for  sale  and  selling  them." 

According  to  these  definitions  and  to  the 
popular  and  accepted  meaning  of  the  term  he 
is  a  dealer  or  trader  in  small  wares  who  has  no 
permanent  place  of  business,  but  who  carries 
bis  wares  with  him  from  place  to  place  or  from 
house  to  house.  He  is  one  who  buys  to  sell 
again,  and  whose  gains  are  the  profits  realized 
on  small  sales.  A  manufacturer  who  sends  his 
agents  into  other  communities  than  that  of  his 
residence  to  vend  his  product  either  immedi- 
ately, or  by  sample,  is  not  a  trader  or  peddler, 
nor  is  the  agent  emploved  bv  him  in  such  busi- 
ness.    Com.  V.  Cam])beU,  38* Pa.  880. 

I  think  that  the  distinction  is  well  marked 
and  \a  reasonable,  and  that  this  relator  cannot 
be  held  under  the  Act  referred  to,  unless  it  be 
by  the  force  and  stress  of  the  legislative  defini- 
tion which  accompanies  the  provision.  This 
definition  is,  "Any- person  who  may  offer  for 
sale  from  house  to  house,  or  from  a  wagon, 
dry  goods,  fancy  goods,  notions,  toys,  and 
similar  articles,  delivered  at  the  time  of  sale," 
shall  be  considered  a  peddler. 

The  language  used  is  broad  enough  to  cover 
the  case  of  any  person,  not  a  trader  or  a  dealer, 
who  may  offer  for  sale  from  house  to  house  a 
single  article.  But  its  sense  must  be  governed 
and  restricted  by  the  subject  to  which  it  relates 
and  by  the  connection  in  which  it  is  used.  It 
relates  to  peddlers,  those  who  are  popularly 
known  as  such,  and  the  definition  sq  applied 
and  limited  is  relieved  of  the  indefiniteness 
which  otherwise  attaches  to  it.  It  was  intended 
to  apply  to  perambulating  dealers  who  carry 
about  with  them  a  limited  stock  of  small  arti- 
cles, "dry  goods,  notions,  fancy  goods,  toys 
and  similar  articles,"  for  sale. 

If  this  section  was  intended  to  apply  to  others 
not  peddlers  in  the  well- understood  popular 
signification  of  the  word,  why  was  not  the 
limiting  term  omitted,  and  thebroad  descrip- 
tive definition  left  to  stand  alone  as  indicating 
the  class  intended  to  be  taxed? 

If  the  broad  and  comprehensive  meaning 
claimed  for  it  was  intended  by  the  Legislative 
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Assembly  (which  I  doubt),  then  L  hold  that  it 
was  DOt  m  its  power,  by  its  ordioance,  to  in- 
clude persons  as  peddlers  who  do  not  fall  with- 
in the  ordinary  meaning  of  that  term.  MayB  v. 
Cincinnatiy  1  Ohio  St.  2«8. 

The  broad  meaning  attributed  to  the  provis- 
ion in  question  would  include  a  person  who 
"as  agent  for  nonresident  manufacturers  or 
wholesale  dealers,  offers  for  sale  merchandise," 
unless  he  restricted  his  offers  for  sale  to  one 
house.  But  this  class  was  distinctly  taxed  as 
commercial  agents,  under  the  Act  of  Aug.  28, 
1871,  and  required  to  pay  a  license  fee  of  f  250. 
By  tne  amendment  of  this  Act  of  June  20, 1872, 
commercial  agents  are  required  to  pay  $200 
annually,  and  they  are  defined  as  '*every  per- 
son whose  business  it  is,  as  agent,  to  offer  for 
sale  goods,  wares  or  merchandise,  by  sample, 
catalogue  or  otherwise."    Acts  2d  Sess.  p.  60. 

Taking  the  original  section  it  is  apparent  that 
it  would  include  the  case  of  the  relator,  but 
might  not  include  one  who  offered  for  sale  by 
sample  or  catalogue.  The  amendment  specifi- 
cally included  agents  who  are  sellers  by  sample 
or  by  catalogue,  and  all  others  who  otherwise 
offer  for  sale.  Clearly  the  8d  section  of  the  Act 
was  intended  to  and  does  cover  cases  like  that 
of  the  relator,  as  *' commercial  agents."  The 
difference  between  the  tax  of  $50  required  of 
a  peddler,  and  |200 required  of  a  "commercial 
agent"  indicates  that  the  former  applies  to  the 
small  perambulating  trader,  while  the  latter 
applies  to  the  agents  of  manufacturers  and 
wholesale  dealers. 

The  conclusion  I  have  reached  is  that  the  re- 
lator is  not  a  peddler  within  the  purpose  or  in- 
tent of  the  Act  of  the  Legislative  Assembly  of 
the  Distiict  of  Columbia,  under  which  he  was 
prosecuted,  convicted  and  sentenced. 

Upon  the  other  point  made  by  the  relator, 
that  the  Act  is  void  as  an  attempt  to  regulate 
"commerce  among  the  States"  a  subject  which 
under  the  Constitution  is  committed  exclusive- 
ly to  the  Congress  of  the  United  States,  it  is 
contended  for  the  District  of  Columbia  that 
the  provision  of  the  law  in  question,  as  con- 
strued and  applied  to  the  case  of  the  relator,  is 
not  repugnant  to  the  Constitution  because  the 
importer  (the  Kendall  Mfg.  Co.)  had  so  acted 
upon  the  thing  imported,  that  it  had  become 
incorporated  and  mixed  up  in  the  mass  of 
property  in  the  District,  and  that  it  had  lost 
Its  distinctive  character  of  an  import,  and  be- 
come subject  to  the  taxing  power  of  the  District 
of  Columbia. 

By  the  District  of  Columbia  it  is  claimed 
that  a  number  of  boxes  of  soapine  are  sold  and 
delivered  to  a  consignee  here,  and  that  one  of 
these  original  packages  is  purchased  from  the 
consignee  after  it  has  become  part  of  the  gen- 
eral property  of  the  District,  and  is  then 
broken  and  sold  by  the  agent.  But  the  agreed 
fact  is  that  the  box  which  is  broken  and  sold  by 
the  agent  from  door  to  door  never  passes  into 
the  hands  of  the  dealer,  but  is  sent  to  the  agent 
direct  from  the  manufacturer.  It  is  the  prop- 
erty of  the  nonresident  manufacturer  when  it 
enters  the  district,  and  it  continues  to  be  its 
property  in  the  hands  of  its  agent  until  it  is 
sold  and  delivered  to  the  retail  purchasers. 

By  the  majority  of  the  court  it  is  held  that 
the  original  package  or  box  broken  and  sold 
by  the  agent  became  a  part  of  the  general  mass 
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of  property,  lost  its  distinctive  character  as  an 
import  and  became  subject  to  taxation  the 
moment  the  original  package  in  the  bands  of 
the  agent  was  broken. 

In  this  I  am  not  able  to  concur,  and  I  ap- 
proach this  constitutional  feature  of  the  subject 
with  diffidence  and  hesitation. 

The  principle  embodied  in  the  proposition 
that  the  contents  of  the  box  of  soapine  became 
a  part  of  the  mass  of  the  property  in  this  Dis- 
trict when  the  original  package  was  broken  in 
the  hands  of  the  agent,  for  sale,  had  its  origin 
in  the  opinion  by  Marshall,  CA.  J.,  in  the  case 
of  Brown  v.  Maryland,  25  U.  8.  12  Wheat. 
442,  6  L.  ed.  686. 

In  that  case,  an  Act  of  Maryland  requiring 
importers  of  certain  foreign  commodities  to 
take  out  a  license  for  whidi  they  should  par 
$50,  before  they  should  be  authorized  to  sell, 
was  declared  to  be  repugnant  to  that  provision 
of  the  Constitution  which  declares  that  "no 
State  shall  without  the  consent  of  Congress  lay 
any  imposts  or  duties  on  imports,"  etc.,  and 
also  to  the  provision  which  declares  that  "Con- 
gress shall  have  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several 
States  and  with  the  Indian  tribes.^' 

The  importer  had  sold  one  package  of  for- 
eign dry  goods  without  having  a  license. 

To  the  suggestion  that  the  imported  article 
must  at  some  time  be  subject  to  the  taxing 
power  of  the  State,  and  that  such  power  must 
attach  when  it  came  into  the  State,  the  court 
says,  page  451:  "We  cannot  admit  that  this 
point  of  time  is  the  instant  that  the  articles 
enter  the  country.  It  is,  we  think,  obvious 
that  this  construction  would  defeat  the  prohi- 
bition. The  constitutional  prohibition  on  tl» 
States  to  lay  a  duty  on  imports— a  prohibitioa 
which  a  vast  majority  of  them  must  feel  an 
interest  in  preserving — may  certainly  come  in 
conflict  with  their  acknowledged  power  to  tax 
persons  and  property  within  their  territor>'. 
The  power  and  the  restriction  on  it,tbough  quite 
distinguishable  when  they  do  not  approach 
each  other,  may  yet.  like  the  intervening  colon 
between  white  and  black,  approach  so  nearly  as 
to  perplex  the  understanding  as  colors  perplex 
the  vision  in  marking  the  distinction  between 
them.  Yet  the  distinction  exists,  and  must  be 
marked  as  the  cases  arise.  Till  thev  do  arise  it 
might  be  premature  to  state  any  rule  as  being 
universal  in  its  application.  It  is  sufficient  for 
the  present  to  say,  generally,  that  when  the 
importer  has  so  acted  upon  the  thing  imported 
that  it  has  become  incorporated  and  mixed  up 
with  the  maus  of  property  in  the  country,  it 
has  perhaps  lost  its  distinctive  character  as  an 
import  and  has  become  subject  to  the  taxing 
power  of  the  State;  but  while  remaining  the 
property  of  the  importer  in  his  warehouse  in 
the  original  form  or  package  in  which  It  was 
imported ^  a  tax  upon  it  "  is  too  plainly  a  duty 
on  imports  to  escape  the  prohibition  of  the 
Constitution." 

It  is  important  to  remark  that  the  court  is 
here  dealing  with  the  subject  of  the  excIusiTC 
power  of  Congress  to  impose  duties  upon  im- 
ports, and  not  with  the  subject  of  the  powtr 
to  regulate  commerce  with  foreign  nations,  or 
among  the  States. 

There  can  be  no  doubt  that  the  license  tu 
imposed  in  the  case  at  bar  as  a  condition  to  his 
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ezerclsing  the  right  to  sell  the  goods  brought 
into  the  District  of  Columbia,  by  the  nonresi- 
dent manufacturer,  is  a  tax  upon  the  goods 
themselves  in  his  hands.  "All  must  perceive 
that  a  tax  on  the  sale  of  an  article  imported 
only  for  sale  is  a  tax  on  the  article  itself." 
Brown  v.  Maryland,  9upra. 

A  license  tax  imposed  upon  "  drummers," 
or  persons  who  offer  for  sale  hy  sample,  so  far 
as  concerns  the  sale  of  or  ofi^r  to  sell  goods 
not  yet  brought  into  tbe  8tate,  is  clearly  a  tax 
on  the  goods  themselves,  and  a  regulation  of 
interstate  commerce.  Bobbins  v.  Shelby  County 
Tftring  Dist.  120  U.  8.  489,  80  L.  ed.  694; 
As/ier  V.  Texas,  128  U.  S.  129.  82  L.  ed.  388; 
Welton  V.  Missouri,  91 U.  S.  275,  23  L.  ed.  847. 

Is  the  tax  imposed  by  this  Act  upon  goods 
brought  into  the  District  of  Columbia,  for  sale 
by  a  nonresident  manufacturer,  as  a  condition 
precedent  to  his  right  to  sell,  a  regulation  of 
interstate  commerce? 

In  Brown  v.  Maryland,  under  the  considera- 
tion of  this  provision  of  the  Constitution  the 
chief  justice  says: 

**  The  conclusion  that  tbe  right  to  sell  is  con- 
nected with  the  law  permitting  importation  as 
an  inseparable  incident  is  inevitable.  .  .  . 
Any  penalty  inflicted  on  the  importer  for  sell- 
ing the  article  in  his  character  of  importer  must 
be  in  opposition  to  the  Act  of  Congress  which 
authorizes  importation.  Any  charge  on  the 
introduction  and  incorporation  of  the  articles 
into  and  with  the  mass  of  property  in  the 
country  must  be  hostile  to  the  power  given  to 
Congress  to  regulate  commerce,  since  an  essen- 
tial part  of  that  regulation  and  principal  object 
of  it  is  to  prescril^  the  regular  means  for  ac- 
complishing that  introduction  and  incorpora 
tion." 

It  is  then  clearly  held  that  the  importer  has 
the  right  to  sell  the  import  in  its  original  pack- 
age, without  the  burden  of  any  additional  tax 
by  the  State,  by  way  of  license  or  otherwise, 
and  that  il  does  not  lose  its  exemptive  charac- 
ter so  lon^  as  it  remains  the  property  of  the 
importer,  m  bis  warehouse,  in  the  orii^nal 
form  or  package  in  which  it  was  imported. 

When  does  the  imported  merchandise  become 
a  part  of  the  general  property  of  tte  State  so 
as  to  become  subject  to  its  general  taxing 
power? 

In  the  case  of  the  resident  importer  the  line 
of  distinction  is  drawn  at  the  point  of  sale  by 
the  importer,  or  at  the  point  when  the  im- 
ported package  is  broken  m  his  hands,  when  it 
has  lost  its  distinctive  character  as  an  import, 
and  the  imported  goods,  mingled  with  his  other 
goods,  become  a  part  of  the  mass  of  the  prop- 
erty of  tbe  State.  But  this  rule  was  not  stated 
as  bein^  one  of  universal  application,  and  its 
application  to  the  case  of  goods  carried  from 
one  St^te  into  another  has  been  denied.  Wood- 
ruff y.  Parham,  75  U.  8.  8  Wall.  128,  19  L. 
ed.  382;  Brawn  v.  Houston,  114  U.  S.  622,  29 
L.  ed.  257. 

In  the  former  case  an  ordinance  of  the  City 
of  Mobile  imposing  a  tax  upon  sales  by  auction- 
eers was  sustained,  when  applied  to  sales  by 
them  of  goods,  the  product  of  other  States  than 
Alabama,  received  by  them  as  consignees  and 
agents  and  sold  in  the  original  and  unbroken 
packages. 

In  the  latter  case  coal  shipped  from  Pitts- 
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burgh  to  New  Orleans,  and  resting  there  in  the 
boa&  and  original  condition,  packages  in  which 
it  was  shipp^,  held  for  sale  for  the  agents,  was 
held  liable  to  the  assessment  of  a  tax  imposed 
generally  upon  property  within  tbe  State;  that 
the  coal  was  a  commodily  in  the  market  of  New 
Orleans,  and  that  it  had  become  a  part  of  the 
general  property  of  the  State. 

It  will  not  do,  then,  to  sav  in  the  case  at  bar 
that  tbe  soapine  in  the  hands  of  the  relator  in 
the  broken  box,  or  package,  any  more  than  in 
the  unbroken  box,  has  become  a  part  of  tbe 
mass  of  the  general  property  of  the  District. 

In  Bobbins  v.  Sheloy  Coujity  Taxing  Dist.  it 
is  held  as  within  the  power  of  the  State  among 
other  things,  "the  imposition  of  taxes  upon 
persons  residing  within  the  State  or  belonging 
to  its  population,  and  upon  avocations  pursued 
therein  not  directly  connected  with  foreign  or 
interstate  commerce  .  .  .  the  imposition  of 
taxes  upon  all  property  within  the  State  mingled  . 
with  and  forming  part  of  the  great  mass  of 
property  therein.  But  in  making  such  inter- 
nal regulations  a  State  cannot  impose  taxes 
upon  persons  passing  through  the  State,  or 
coming  into  it  merely  for  a  temporary  purpose, 
especially  if  connected  with  interstate  or  for- 
eign commerce,  nor  can  it  impose  such  taxes 
upon  property  imported  into  the  State  from 
abroad,  or  from  another  State  and  not  yet  be- 
come a  part  of  the  common  mass  of  property 
therein." 

Is  it  reasonable  to  hold  that  a  nonresident 
manufacturer  coming  into  this  District  for  the 
mere  temporary  purpose  of  exercising  the  priv- 
ilege of  sale  of  his  goods  under  the  freedom 
of  interstate  commerce,  is  only  protected  from 
local  taxation  so  long  as  his  goods  remain  in 
the  unbroken  package  in  which  he  has  im- 
ported them?  If  his  free  right  to  sell  is  lim- 
ited to  a  sale  in  unbroken  packages,  the  limi- 
tation amounts  to  a  denial  of  the  privilege 
because  all  exhibition  and  inspection  are  pro- 
hibited, inasmuch  as  the  opening  or  breaking 
of  the  package  for  any  purpose  subjects  the 
seller  to  the  requirement  of  the  license  tax.        x 

The  clause  of  the  Constitution  under  consid- 
eration includes  commerce  with  the  Indian 
tribes  as  under  the  regulation  of  Congress. 
Imagine  an  Indian  tnider  from  one  of  the 
tribes  coming  into  a  State  with  a  bale  of  skins 
and  furs,  and  being  informed  that  under  a  mu- 
nicipal ordinance  similar  to  this  he  was  free 
to  sell  the  whole  mass,  unopened,  with  package 
unbroken,  but  if  he  opened  or  exposed  them 
his  goods  became  part  of  the  mass  of  goods 
in  the  State  and  he  was  subject  to  taxation.  It 
would  not  be  tolerated— it  would  be  too  plain 
a  violation  of  that  clause  of  the  Constitution. 
Is  it  not  absurd  to  hold  that  an  agent  may  sell 
without  license  by  sample — but  that  he  may 
not  sell  the  sample? 

It  must  be  that  in  this  case  the  nonresident 
manufacturer  bringing  his  goods  into  the  Dis- 
trict for  the  temporary  purpose  of  sale,  and  re- 
taining them  in  his  actual  possession,  custody 
and  control,  such  goods  do  not  become  part  of 
the  mass  of  goods  in  the  District  of  Columbia, 
until  he  parts  with  them  by  sale,  or  otherwise 
changes  their  status. 

It  IS  beyond  dispute  that  it  is  the  free  right 
of  the  Kendall  Manufacturing  Company  to  im- 
port its  goods  into  the  District  of  Columbia 
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because  it  is  a  right  of  iDterstate  commerce. 
(Sloutenburgh  v.  Henniek,  129  U.  S.  142,  82  L. 
ed.  638),  and  Congress  has  DOt  exercised  its 
constitutional  right  of  trammeling  it  with  any 
regulations. 

In  Brown  v.  Maryland,  the  court  says: 
"Commerce  is  intercourse.  One  of  its  most 
ordinary  ingredients  is  traffic.  It  is  inconceiv- 
able that  the  power  to  authorize  this  traffic, 
when  given  in  the  most  comprehensive  terms 
with  the  intent  that  Its  efficacy  should  be  com 
plete  should  cease  at  the  point  when  its  con- 
tinuance is  indispensable  to  its  value.  Sale  is 
the  object  of  importation,  and  is  an  essential 
in^edient  of  that  intercourse  of  which  impor- 
tation constitutes  a  part.  It  is  as  essential  an 
ingredient,  as  indispensable  to  the  existence  of 
the  entire  thing,  then,  as  the  importation  itself . 
It  must  be  considered  as  a  component  part  of 
the  power  to  regulate  commerce." 

Any  penalty  inflicted  on  the  importer  for 
selling  the  thing  in  his  character  of  im|>orter 
must  be  in  opposition  to  that  freedom  of  inter- 
state commerce  which  must  exist  until  Con- 
gress under  its  constitutional  power  imposes 
some  restrictions.  The  absence  of  sueh  regu- 
lation means  that  interstate  commerce  is  free. 

In  Lei^y  v.  Hardin,  135  U.  S.  124,  34  L.  ed. 
187,  the  court  says,  with  reference  to  beer  im- 

E>rted  into  the  State  of  Iowa  from  the  State  of 
linois  and  held  for  sale  by  the  agent  of  the 
manufacturers  in  Iowa,  in  the  original  pack- 
ages in  which  it  was  imported,  that  notwith- 
standing a  prohibitory  statute,  "they  had  the 
right  to  import  this  beer  into  that  State,  and  in 
the  view  which  we  have  expressed  they  had 
the  right  to  sell  it,  by  which  act  alone  it  would 
become  mingled  in  the  common  mass  of  prop- 
erty within  the  State.  Up  to  that  point  of 
time  we  hold  that  in  the  absence  of  Congres- 
sional permission  to  do  so,  the  State  had  no 
power  to  interfere  by  seizure,  or  any  other 
action  in  prohibition  of  importation  and  sale  by 
the  foreign  or  nonresident  importer." 


The  Supreme  Court  of  the  United  States 
has  been  careful,  in  construing  the  i>rovi8ion8 
of  the  Constitution  restricting  the  powers  of 
the  States  in  their  general  right  of  taxation,  to 
limit  the  decision  to  the  actual  case  before  it, 
anxious  not  to  interfere  with  the  jealously 
guarded  rights  of  the  States. 

It  has  been  held  to  be  regulations  of  inter- 
state commerce. 

A  statute  laying  a  tax  upon  nonresident 
drummers  offering  for  sale  or  selling  goods, 
wares  or  merchandise  by  sample  manuJaetur»l 
or  belonging  to  citizens  of  other  States.  Ra- 
bins V.  She^y  County  Taxing  Dist.  120  U.  S. 
489, 30  L.  ed.  694. 

Also  a  statute  requiring  a  license  of  itinerant 
dealers  in  goods,  wares  and  merchandise,  not 
the  growth  or  produce  or  manufacture  of  the 
State.  Welton  v.  Miswuri,  91  U.  8,  275. 23  L. 
ed.  347. 

Also  an  Act  of  the  Legislative  Assembly, 
District  of  Columbia,  imposing  a  tax  upon 
"commercial  agents,"  defining  them  as  "every 
person  whose  business  it  is,  as  agent,  to  offeir 
for  sale  goods,  wares  or  merchandise  by  sam- 
ple, catalogue  or  otherwise,"  as  applied  to  the 
case  of  an  agent  for  a  nonresident  firm,  selling 
by  sample.  Stovtenburgh  v.  Hennick,  129  U.  S. 
141.  82X.  ed.  637. 

The  question  in  this  case  is  now  for  the  first 
time  presented  here.  It  has  not  been  before 
the  Supreme  Court  of  the  United  States  in  any 
case  reported.  It  demands  a  new  departure, 
the  drawing  of  a  new  line  of  demarkation  back 
of  which  the  State  cannot  step  for  the  purpose 
of  taxation,  and  that  line  in  my  judgment  in 
this  case  is  the  line  of  sale  by  the  nonresident 
importer,  temporarily  in  the  District  for  that 
purpose,  of  the  goods  by  him  imported,  whether 
\n  unbroken  or  broken  packages. 

The  case  of  Sioutenburgh  v.  Hennick  settles 
the  question  that  the  Act  in  question  is  not  a 
regulation  of  Congress. 

The  relator  should  be  discharged. 


WASHINGTON  SUPREME  COURT. 


L.  EISENBACfl  et  al,  Appts,, 
E.  H.  HATFIELD. 


(2  Wash.. 


.) 


1.   The  soil  under  naviflrable  waters  up 

to  higrh- water  mark  is,  In  toe  State  of  Washing- 
ton, by  express  provisiODs  of  the  Constitution,  as 


well  as  by  the  oommon-law  rule,  the  property  of 
the  State. 

8.  Riparian  rights  In  the  several  States  are 
settled  by  the  respective  States  for  themselves. 

8.  A- riparian  proprietor  on  the  shore 
of  the  sea  or  its  arms  has  no  rigrht  as  agalnet 
the  State  or  its  irrantees  to  extend  wharves  In 
front  of  his  land  below  high-water  mark. 

4.   Under  Const.,  art.  15»  providing  Amt 


l^cniL— Navigable  waters  are  public  highways. 
The  confusion  of  navigable  with  tide  waters, 
found  in  the  montunents  of  the  common  law,  long 
prevailed  in  this  country,  to  the  exclusion  of  ad- 
miralty jurisdiction  from  our  great  rivers  and  in- 
land seas;  but  the  doctrine  Is  now  established,  that 
the  great  lakes  and  other  navigable  waters  of  the 
country  above  as  well  as  below  the  flow  of  the  tide 
are  navigable  waters  amenable  to  the  admiralty 
jurisdiction.    Martin  v.  Waddell,  41  IT.  S.  16  Pet. 

367. 10  L.  ed.  997;  Pollard  v.  Hagan,  44  U.  S.  8  How. 

212. 11  L.  ed.  665:  Goodtitle  v.  Kibbe,  60  U.  8.  9  How. 
471, 18  L.  ed.  220;  The  Genesee  Chief  v.  Fitzhugh,  68 
n.  8. 12  How.  448, 18  L.  ed.  1068.  See  note  to  Haines 
V.  Hall  (Or.)  8  L.  R.  A.  610. 

13  L.  R  A. 


Navigable  rivers  are  placed  upon  the  same  foot- 
ing as  the  sea  and  are  regarded  as  public  highways. 
People  V.  Canal  Appraisers,  88  N.  Y.  461.  S^  note 
to  Swanson  v.  Mississippi  k  R.  River  Boom  Cb. 
(Minn.)  7  L.  R.  A.  678. 

The  ''navigable  waters  of  the  United  States**  an 
such  as  are  navigable  in  fact,  and  which,  by  tnem- 
selves  or  their  connection  with  other  waters,  form 
a  continuous  channel  for  commerce  with  foreifn 
countries  or  among  the  States.  Miller  v.  Xew 
York,  109  U.  8.  886,  896, 27  I*  ed.  971,  974:  Tmied 
States  V.  The  Montello,  78  U.  S.  U  WalL  411,  SO  L. 
ed.  191,  87  U.  S.  20  Wall.  480, 22  L.  ed.  891. 

If  a  river  be  capable  in  its  natural  state  of  being 
used  for  purposes  of  commerce,  no  matter  in  what 
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the  appointment  of  a  eommljwion  to  es- 
tablish harbor  lines  and  the  leaslDfir  of  the  rl^ht  to 
build  wharves,  no  right  to  build  them  beyond 
high-water  mark  can  be  claimed  by  a  riparian 
proprietor,  even  If  he  would  have  such  rigrht  at 
common  law. 

5.  There  ean  be  no  vested  ri^ht  to  future 
accretions  to  land  which  can  be  protected  by  In- 
junction. 

6.  Riparian  proprietors  on  the  shore  of 
the  navigable  waters  of  the  State  have 
no  special  or  peculiar  rights  in  such  waters  as  an 
Incident  to  their  estates. 

7*  The  bwilding  by  a  State  or  its  g^rant- 
ees  of  wharves  upon  the  shores  of  navigable 
waters  will  not  constitute  either  a  taking  or  dam- 
aging of  theprivateproperty  of  riparian  proprie- 
tors for  public  use. 

8.  One  having^  valuable  improvements 
on  tide  lands  in  actual  use  for  com- 
mercOt  trade  ana  business  prior  to  the  Act  of 
March  26, 1890,  has  a  right  as  against  the  riparian 
proprietor  who  has  never  erected  any  improve- 
ments on  the  shore  to  maintain  them  as  they  were 
on  the  passage  of  that  Act,  but  not  to  enlarge 
them  prior  to  purchase  of  the  lands  from  the 
State. 

(StUes,  J.,  dissents.) 

(March  12, 189L) 

APPEAL  by  defendantb  from  a  Judgment  of 
the  Superior  Court  for  Pierce  County  in 
favor  of  plaintiff  in  a  suit  brought  to  enjoin 
defendants  from  erecting  and  maintaining 
structures  upon  the  shore  of  Pnget  Sound  be- 
low high-water  mark  in  front  of  plaintiff's 
property.     Reversed. 


The  case  sufficiently  appears  in  the  opinion. 

Messrs.  Calkins  A  Shackleford,  tor  ap- 
pellants: 

The  owner  of  upland  abutting  on  an  arm  of 
the  sea  where  the  tide  rises  and  falls  has  no  ri- 
parian rights.  Such  land  in  England  belongs  to 
the  king,  in  America  to  the  State.  There  are 
no  riparian  rights  in  the  ocean. 

Pollard  V.  ffagan,  44  U.  S.  3  How.  212.  11 
L.  ed.  665:  Martin  v.  WaddeU,  41  U.  S.  16 
Pet.  410,  10  L.  ed.  1012;  Boston  v.  [.ecraio,  58 
U.  S.  17  How.  426,  15  L.  ed.  118 ;  Hoboken  v. 
Pennsylvania  R.  Go.  124  U.  S.  656.  81  L.  ed. 
543;  Stetens  v.  Paterson  <fc  N.  R.  Co.  34  N.  J. 
L.  532;  Martin  v.  (/Brien,  34  Miss.  21;  State 
V.  Jersey  City,  25  N.  J.  L.  526;  Galveston  v. 
Menard,  28  Tex.  393;  Pa/rker  v.  Tayl&r,  7  Or. 
435;  DeForce  v.  Welch,  10  Or.  507;  Olney 
y.  Moore,  18  Or.  239;  American  D.  &  Imp.  Go. 
V.  Trustees  for  the  Support  of  Pub.  Schools,  39 
N.  J.  Eq.  409;  Taylor  v.  Underhill,  40  Cal. 
471;  Davidson  v.  Boston  AM.  R.%  Cush.  105; 
Henry  v.  NewbarypoH,  5  L.  R  A.  179,  14l> 
Mass.  585;  Gould  v.  Hudson  River  R.  Co.  6  N. 
Y.  548;  Laneing  v.  Smith,  8  Cow.  146, 4  Wend. 
1;  PeopU  V.  Vanderbilt,  26  N.  T.  287;  Toiolev, 
Remsen,  70  N.  Y.  803;  Langdon  v.  New  York. 
93  N.  Y.  165;  New  York  v.  Hart,  95  N.  Y. 
448.452. 

On  the  question  generally  whether  the  up- 
land owner  has  any  peculiar  interest  in  the 
shore   e/cc 

Com.  V.  Alger,  7  Cush.  58;  Glaneey  v.  Houd- 
lette,  89  Me.  451;  Wood  v.  FowUr,  26  Kan. 
682;  TomXin  v.  Dubuque,  B.  <fc  M.  R.  Co.  82 
Iowa,  106;  MeManus  v.  Carmiehael,  8  Iowa. 


mode  the  commerce  may  be  conducted,  it  is  navi- 
gable in  fact,  and  becomes  in  law  a  public  river  or 
highway,  although  its  navigation  may  be  encom- 
passed with  difficulties  by  reason  of  natural  barri- 
ers.   United  States  v.  The  Monteilo,  suitra. 

If  a  river  is  navigable  only  between  diiferent 
places  within  the  State,  then  it  is  not  a  navigable 
water  of  the  United  States,  but  only  a  navigable 
water  of  the  Stote.  Miller  v.  New  York,  100  U.  8. 
885, 27  L.  ed.  971;  United  States  v.  The  MonteUo, 
supra. 

The  statute  admitting  Oregon  into  the  Union  pro- 
vided that  **all  the  navigable  waters  of  said  State 
shall  be  common  highwaye.^^  Hatch  v.  Wallamet 
Iron  Bridge  Co.  7  Sawy.  127. 

Riparian  rights  of  owners  of  lands  bounding  on 
navigable  streams.  See  note  to  Parker  v.  West 
Ckjast  Packing  Co.  (Or.)  6  L.  R.  A.  61. 

State  sovereignty  overland  covered  by  navigahle 
tooters. 

After  the  Revolution  the  States  succeeded  to  all 
the  rights  of  the  king  and  Parliament  as  absolute 
owner  of  all  Da\igable  waters  and  the  soil  under 
them.  Martin  v.  WaddelJ,  41  U.  S.  16  Pet.  867, 10  L. 
ed.  897;  Pollard  v.  Hagan,  44  U.  S.  8  How.  213, 11  L. 
ed.  565:  Weber  v.  State  Harbor  Comrs.  85  U.  S.  18 
WaU.  67,  21  L.  ed.  798;  McCready  v.  Virginia,  94  U. 
S.  891,  24  L.  ed.  248;  Hoboken  v.  Pennsylvania  R. 
Co.  124  U.  S.  666. 81  L.  ed.  643;  Stevens  v.  Paterson 
&  N.  R.  Co.  34  N.  J.  L.  682. 

As  to  sovereign  proprietorship  over  shores  and 
beds,  see  Goodtitle  v.  Kibbe,  60  U.  S.  9  How.  478, 18 
L.  ed.  223;  Hallett  v.  Beebe,  54  U.  S.  18  How.  26, 14 
L.  ed.  86;  Smith  v.  Maryland,  69  U.  S.  18  flow.  74, 
16  L.  ed.  270;  Gil  man  v.  PhUadelphla,  70  U.  S.  8  Wall. 
726, 18  L.  ed.  99;  Mumford  v.  Wardwell,  78  U.  S.  6 
WaU.  438, 18  L.  ed.  761:  St.  Clair  Co.  v.  Lovingston, 
90  U.  S.  23  Wall.  68, 23  L.  ed.  63;  Newport  &  C.  Bridge 
12  L.  K.  A. 


Co.  V.  United  States,  105  U.  S.  491,  26  L.  ed.  1150;  Bs- 
canaba  &  Lake  M.  Transp.  Co.  v.  Chicago,  107  U.  S. 
689, 27  L.  ed.  446;  fluse  v.  Glover,  119  U.  S.  546,  80  L. 
ed.  489;  Seabury  v.  Field,  McAJl.  4;  Shlvely  v.  Welch, 
10  Sawy.  141. 

The  power  of  Congress  over  the  navigable  waters 
of  the  States  extends  only  to  the  regulation  of  com- 
merce. Pollard  V.  Hagan,  supra:  Woodruff  v. 
North  Bloomfleld  Gravel  Mln.  Co.  18  Fed.  Rep.  777; 
United  States  v.  New  Bedford  Bridge,  1  Woodb.  & 
M.  410. 

Inland  seas  and  Jakes. 

An  inland  sea  or  lake  belongs  to  the  State  in  which 
it  is  territorially  situated.  Wharton,  Commenta- 
ries, 9  192;  Woolsey,  International  Law,  9  57;  Holt- 
zendorff,  Bncyclop.  1222. 

The  right  and  title  to  the  shores  of  the  Great  Lakes 
is  in  the  several  States  and  not  in  the  United  States. 
Waukegan  Breakwater,  6  Ops.  Atty-6ten.  172. 

The  great  ponds. 

Great  ponds  are  held  for  the  common  use  of  all, 
and  littoral  owners  have  no  private  property  in  the 
waters,  or  in  the  soil  under  them  below  the  natiu-al 
low-water  mark.  Potter  v.  Howe,  2  New  Eng. 
Rep.  167, 141  Mass.  867. 

Under  the  Colony  Ordinance  of  1647,  which  is  stUl 
in  force,  with  some  changes,  in  Massachusetts,  the 
State  owns  the  great  ponds  in  its  borders  as  public 
property  held  in  trust  for  public  uses.  The  State 
has  not  only  the  jus  privatum^  the  ownership  of  the 
soil,  but  also  the  jus  publicum,  and  may  appropriate 
the  waters,  or  authorize  a  city  or  town  to  do  so, 
without  compensation  to  the  littoral  owners  on  the 
ponds  or  streams  flowing  from  them.  Wattuppa 
Reservoir  Co.  v.  Fall  River,  1  L.  R.  A.  466, 14T  Mass. 
548. 

The  public  right  includes  the  use  of  water  for 
domestic  and  other  purposes,  but  only  within  the 
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66;  American  Dock  dt  Imp,  Co.  v.  Trustees  for 
the  Support  of  Pub,  Schools,  supra;  State  v. 
Pacific  G,  Co.  22  S.  C.  50;  Land  dt  Water  Co, 
V.  Richardson,  70  Cal.  205,  209. 

Every  State  adopts  its  own  rules  and  makes 
its  own  laws  for  the  sale  and  disposition  of  tide 
and  shore  lands.  This  question  is  one  for  the 
State  exclusively  and  one  in  which  Congress 
and  the  United  States  courts  can  take  no  part. 

Barney  v.  Keokuk,  94  U.  S.  824,  24  L.  ed. 
224. 

Messrs.  Dolittle,  Pritchard,  Stevens 
db  Grosscupt  for  appellee: 

The  owner  of  land  abutting  upon  the  navi- 
gable waters  of  an  arm  of  tne  sea,  by  virtue 
of  such  ownership  and  the  appurtenances  to 
his  land,  has  certain  natural  rights  called  ripa- 
rian or  littoral  rights,  consisting  of  the  free  and 
undisturbed  access  from  the  front  of  his  land 
to  such  navigable  waters  and  incidentally  the 
riffbt  to  facilitate  such  access  by  the  erection 
of  wharves  and  piers,  also  the  right  to  the  nat- 
ural increase  upon  the  front  of  his  land  whether 
by  accretion  of  soil  thereto,  or  by  dereliction 
of  the  water  in  front  of  his  lands,  for  purposes 
of  loading  or  unloading,  embarking  or  disem- 
barking, and  landing  and  tying  up  boats  and 
vessels,  also  the  right  of  fishery,  the  right  of 
ferriage,  the  right  to  have  seaweed  and  other 
debris  from  the  ocean  deposited  there  and  many 
other  rights  of  a  similar  character. 

See  JDavenport  dk  N.  W.  B.  Co.  v.  Rentoiek, 
102  U.  S.  IBO,  26  L.  ed.  51;  Cooley,  Const.  Lim. 
5th  ed.  p.  675,  note  1;  Backus  v.  Detroit^  49 
Mich.  110. 

These  riparian  rights  are  based: 


1.  Upon  the  general  principles  of  the  com- 
mon law  of  England. 

See  Bucdeum  v.  Metropolitan  Board  ef 
Works,  L.  R.  5  H.  L.  418;  Lyons  v.  Fishmon- 
gers Co.  L.  R.  1  App.  Cas.  662;  Metropolitan 
Board  of  Works  v.  McCarthy,  L.  R.  7  H.  L. 
248. 

2.  Upon  the  American  common  law. 
Yates  V.  Milwaukee,  77  U.  8.  10  Wall.  497, 

19  L.  ed.  984.  See  St.  Paul  dk  P.  B.  Co.  v. 
Schurmeier,  74  U.  S.  7  Wall.  272, 19  L.  ed.  74; 
Dutton  V.  Strong,  66  U.  S.  1  Black,  22,  17  L. 
ed.  29. 

One  of  the  most  valuable  rights  belonging 
to  the  riparian  owner  is  the  right  of  future 
accretion. 

St.  Clair  Cminty  v.  Loringsiton,  90  U.  S.  28 
Wall.  46, 28  L.  ed.  59;  Weber  v.  Board  of  State 
Harbor  Comrs,  85  U.  S.  18  Wall.  57,  21  L.  ed. 
798;  Davenport  db  N.  W.  R.  Co.  v.  BenuiOc, 
supra;  Bowman  v.  Wathen,  2  McLean,  876; 
Tuck  V.  Olds,  29  Fed.  Rep.  788;  lUinois  v.  Il- 
linois Cent.  R.  Co.  88  Fed.  Rep.  730;  Case  v. 
Loftus,  5  L.  R.  A.  684,  89  Fed.  Rep.  780. 

A  shore  owner  upon  the  tidewaters,  or  upon 
a  navigable  stream,  possesses  rights  which,  of 
late,  are  conceded  to  be  property. 

Wilson  V.  Welc/i,  12  Or.  844,  853;  PaHter  ▼. 
West  Coast  Packing  Co.  5  L.  R.  A.  61,  17  Or. 
510;  Shirley  v.  Bishop,  67  Cal.  648;  aark  r. 
Peckham,  10  R.  I.  85,  14  Am.  Rep.  654;  Dela- 
plaine  v.  Chicago  dk  N.  W.  R.  Co.  42  Wis.  811; 
Boorman  v.  Sunnuchs,  Id.  248;  Diedrich  v. 
Northwestern  U.  R  Co.  Id.  248:  CarU  v. 
Stillwater  Street  R.  db  T.  Co.  28  Minn.  378; 
Brisbine  v.  St.  Paul  dt  S.  C.  B,  Co.  28  Minn. 


natural  levels;  althousrh  the  dam  had  been  main- 
tained for  more  than  twenty  years.  Potter  v- 
Howe,  supra. 

Private  rights  In  great  ponds  could  be  acquired 
by  prescription  during  the  interval  between  the 
passage  of  the  Acts  of  1885  and  of  1867,  which  latter 
Act  provided  that  the  Statute  of  Limitations  should 
not  apply  "to  any  property,  right,  title  or  interest 
of  the  Commonwealth  below  high-water  mark  or 
in  the  gi*eat  ponds.  Atty-Gen.  v.  Revere  Copper 
Co.  (Mass.)  9  L.  U.  A.  610. 

The  title  to  a  great  pond  which  had  been  granted 
to  a  town  previously  to  the  passage  of  Mass.  Code, 
1647,  but  which  had  not  at  that  time  passed  to  a 
private  person,  could  not  thereafter  be  transferred 
to  any  private  person,    ibid. 

TerritorUa  jurtsdtctUm  of  t?ie  State. 

By  the  common  law  it  is  established  that  the  right 
of  propert}'  in  all  the  soil  which  is  covered  by  tide 
water,  and  is  also  part  of  the  natlon^s  territory,  is 
prima  facie  in  the  crown.  Direct  U.  8.  Cable  Co. 
v.  Anglo-American  Teleg.  Co.  L.  R.  2  App.  Cas.  884; 
Reg.  V.  Keyn,  L.  R.  2  Exch.  Dlv.  63. 

The  seashore  is  thus  during  parts  of  each  day 
within  the  limits  of  the  adjacent  county,  and  as  far 
as  ordinary  high-water  mark  it  is  the  property  of 
the  crovm.  Com.  v.  Alger,  7  Cush.  68;  Weston  v. 
Sampson,  8  Cush.  847;  Com.  v.  Roxbury,  9  Gray,  461; 
Providence  8.  E.  Co.  v.  Providence  8.  Co.  12  R.  I. 
848;  Pollard  v.  Hagan.  44  U.  8.  3  How.  212, 11 L.  ed. 
565;  Goodtltle  v.  Kibbe,  60  U.  8. 9  flow.  4n,  18  L.  ed. 
220:  State  v.  Sargent,  45  Conn.  858;  Gough  v.  Bell, 
21  N.  J.  L.  156:  Stevens  v.  Paterson  &  N.  R.  Co.  84 
N.  J.  L.  582;  Galveston  v.  Menard,  23  Tex.  849;  Tee- 
chemacker  v.  Thompson,  18  Cal.  11;  People  v. 
Davidson,  30  Cal.  879;  2  Dane,  Abr.  694;  8  Kent,  Com. 
427.  cited  In  Gould,  Waters,  6  4. 

The  territorial  jurisdiction  of  the  State  now  ex- 
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tends  seaward  to  the  distance  of  three  geographical 
miles,  or  one  marine  league  from  the  shore.  Cliurch 
V.  Hubbart,  6  U.  8.  2  Cranch,  187,  2  L.  ed.  218;  The 
Ann,  1  GalL  68;  United  States  v.  New  Bedfonl 
Bridge,  1  Woodb.  ft  M.  448:1  Kent,  Com.  28.  And  see 
Gtould,  Waters,  citing  numerous  IntematioDal  law 
authors. 

There  are  cases  where  it  is  not  unlikely  that  the 
distances  on  the  sea  spoken  of  were  measuied  as 
land  miles,  as  parts  of  land  mUea,  instances  of  meas- 
urements upon  or  near  the  shore,  or  measurements 
in  rods  or  feet,  cases  resting  upon  peculiar  facts. 
Illustrations  of  these  are  found  in  the  following  ci- 
tations: Mahler  v.  Norwich  ft  N.  Y,  Tnosp.  Co.  S 
N.  Y.  862,  380:  People  v.  Richmond  County  Suprs. 
78  N.  Y.  898;  United  States  v.  Jackalow,  06  CT.  8. 1 
Black,  484, 17  L.  ed.  225;  Dolner  v.  Montioeilo« 
Holmes,  7,  cited  in  Rockland,  Mt.  D.  ft  8.  S.  a  Co. 
v.  Fewenden.  8  New  Bng.  Rep.  842,  79  Me.  140. 

The  limit  of  one  sea  league  from  shore  is  prorte- 
ionally  adopted  as  that  of  the  .territorial  sea  of  the 
United  States.  1  Wharton,  International  Law.  D^. 
fi  82.  8ee  6  Webster's  Works,  806;  Wharton,  Conf.  L> 
6  866. 

TUU  to  totid  below  hioh-water  line  is  in  the  StaU. 

A  person  acquiring  land  abutting  on  a  navi- 
gable stream  takes  title  only  to  the  high- water  ttne, 
and  that  line  is  limited  by  the  outflow  of  the  me- 
dtum  high  tide  between  the  spring  and  neap  tides. 
All  below  that  line  belongs  to  the  State.  New  Jer- 
sey Zinc  ft  Iron  Co.  v.  Morris  Canal  ft  Bkg.  Co.  44  N. 
J.  Eg.  896. 

Title  to  land  under  water,  and  to  the  shore  below 
ordinary  high- water  mark,  in  navigable  rivers  and 
arms  of  the  sea,  was,  by  common  law,  vested  in  the 
sovereign.  Barney  v.  Keok uk,  94  U.  8. 884  (M  L.  ed. 
2S84);  Smith  v.  Maryland,  89  U.  a  18  How.  Tl,  15  L  ed. 
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114;  Miller  v.  Mendenhall  8  L.  R.  A.  89. 43 
Minn.  95;  Clement  v.  Burns,  42  N.  H.  609; 
Meytrn  v.  SU  LouU,  8  Mo.  App.  266;  Myers  v. 
St.  Louis,  82  Mo.  867;  Tiniimm  Fishing  Co.  v. 
Carter,  Ql  Pa.  21;  Pittsburg  v.  Scott,  1  Pa. 
814;  Rice  v.  Ruddiman,  10  Mich.  125:  Bay 
City  Gas  Light  Co.  v.  Industrial  Works,  28 
Mich.  182;  Pere  Marquette  Boom  Co.  v.  Adams, 
44  Mich.  404;  TFa^A?»  v.  Peters,  26  Mich.  517; 
Lorman  v.  iSiffwww,  8  Mich.  18;  Lincoln  v. 
Davis,  58  Mich.  375;  Mather  v.  Chapman, 
40  Conn.  882,  16  Am.  Rep.  46;  iStoftj  v.  ^r- 
^«7i^,  45  Conn.  358;  MoultonY.  Libbey,  87  Me. 
472;  Welles  v.  JSatfey,  4  New  Eng.  Rep.  841, 
55  Conn.  292;  Baltimore  dt  O.  R.  Co.  v. 
Chase,  43  Md.  23.  25;  Gantee  v.  Baltimore,  53 
Md.  422;  A>MJ  York  v.  ^ar^,  95  N.  Y.  443; 
Bainbridge  v.  Sherlock,  29  Ind.  864,  95  Am. 
Bee.  644;  Stockham  v.  Browning,  18  N.  J.  Eq. 
890;  ^'ew  Jersey  Zinc  d  Iron  Co.  v.  Morris 
Canal  eft  Bkg.  Co.  1  L.  R.  A.  133,  44  N.  J. 
Eq.  898;  Miisser  v.  Hershey,  42  Iowa,  856; 
8  Washb.  Real  Prop.  5th  ed.  445;  Gould, 
Waters,  §§  128.  124.  and  notes,  148-154. 

Anderst  Ch.  J.,  delivered  the  opinion  of 
the  court : 

In  this  case  this  court  is  called  upon  for 
the  first  time  to  determine  the  rights  of  lit- 
toral proprietors  of  lands  abutting  upon  the 
43hore  of  an  arm  of  the  sea  in  which  the  tide 
ebbs  and  flows. 

And  while  it  is  scarcely  necessary  to  look 
beyond  our  own  Constitution  and  laws  for 
authority  to  guide  us  to  a  conclusion,  still, 
owing  to  the  importance  of    the  questipus 


both  to  individuals  and  the  public,  and  the 
magnitude  of  the  interests  involved,  we  have 
examined  the  numerous  authorities  cited  by 
the  learned  counsel  for  the  respective  parties 
in  the  elaborate  briefs  which  they  have  filed, 
in  order  that  we  might  familiarize  ourselves 
with  the  decisions  of  other  courts  upon  the 
subject  and  with  the  reasons  upon  which  their 
decisions  are  based. 

We  shall  not  attempt,  however,  to  review 
all  of  the  decisions  in  detail  for  that  would 
be  impracticable,  if  it  were  desirable,  but 
will  only  refer  to  a  few  of  the  cases  especially 
cited  by  counsel. 

In  this  State  the  common  law  is  our  rule 
of  decision  in  the  settlement  of  questions  re- 
quiring judicial  determination  when  not 
specially  provided  for  by  statute,  and  it  seems 
to  be  general  Iv  conceded  that,  at  common  law, 
the  title  to  the  soil  under  water  was  vested 
in  the  crown.  The  ownership  of  the  soil  was 
regarded  as  a  jus  pi'ivatum,  and  could  be 
conveyed  to  individuals,  subject  only  to  the 
public  right  of  navigation  and  fishing,  which 
public  right  was  under  the  absolute  control 
of  Parliament.  In  this  country  we  have  the 
highest  authority  in  support  of  the  doctrine 
that  the  State  has  succeeaed  to  all  the  rights 
of  both  king  and  Parliament,  and  hence  is 
the  absolute  owner  of  all  navigable  waters 
and  the  soil  under  them  within  its  territorial 
limits. 

This  question  was  thoroughly  discussed  by 
the  Supreme  Court  of  the  United  States  in 
the  case  of  Martin  y.  WaddeU,  41  U.  S.  16  Pet. 
367. 10  L.ed.  997.  That  was  an  action  of  eject- 


A  deed,  by  an  indlTldual.  of  property  indudinfr  a 
^ream  in  which  the  tide  ebbs  and  flows,  and  the 
land  uDder  which  therefore  belongs  to  the  State, 
will  not  convey  the  bed  of  the  stream  beyond  high- 
water  mark .    Roberts  v.  Ban mgarten.  110  N.  T.  880. 

The  owner  of  land  abutting  on  a  na  vi^rable  stream 
takes  title  only  to  the  high-water  Une.  and  that  is 
limited  by  the  outflow  of  the  minimum  high  tide 
between  the  spring  and  neap  tides.  New  Jersey  Z. 
&  1.  Co.  V.  Morris  Canal  &  Bkff.  Co.  44  N.  J.  Eq.  306; 
St.  Paul  &  P.  R.  Co.  V.  Schurmeier,  74  U.  8. 7  WaU- 
272, 19  L.  ed.  74. 

By  the  laws  of  Pennsylvania  the  riparian  owners 
along  the  large  rivers  of  that  State  own  only  to  the 
bank,  and  have  no  exclusive  right  to  the  soil  or 
water  of  such  rivers  to  the  middle  thread  of  the 
water.  Bundle  v.  Delaware  &  B.  C.  Co.  66  U.  8. 
U  How.  80, 14  L.  ed.  836. 

High-water  mark,  or  the  dividing  line  between 
the  proprietors  of  lands  bordering  on  a  navigable 
stream  and  the  State  is  the  point  beyond  which  the 
presence  and  action  of  water  are  so  common  and 
usual  and  so  long  continued  in  all  ordinary  years  as 
to  mark  upon  the  soil  a  character  distinct  from  that 
of  the  banks  In  respect  to  vegetation,  as  well  as  in 
respect  to  the  soil  itself.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Ramsey,  8  L.  R.  A.  558,  63  Ark.  814. 

Hence  the  holder  under  a  United  States  patent  of 
land  bordering  on  such  river  cannot  maintain  an 
action  to  recover  damages  for  the  removal  of  gravel 
from  the  rirer  bed  In  front  of  his  laud  below  high- 
water  wark.    Ibid. 

Establishment  of  dock  and  harbor  lines. 

A  body  of  water  need  not  be  landlocked  in  order 
to  be  a  *'haven"  or  "harbor."  Huntington  v. 
Lowndes,  40  Fed.  Rep.  826. 

Huntingtou  Bay,  a  body  of  water  lying  between 
Lloyd^s  Neck  and  Eaton's  Neck,  on  the  north  side 
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of  Long  Island,  in  .the  State  of  New  York,  is  a 
"haven"  or  **barbor,"  within  the  meaning  of  the 
laniruage  in  the  Colonial  Patents  of  1666, 1688  and 
1684.    Ibid. 

The  establishment  of  a  dock  or  harbor  line  in 
pursuance  of  legislative  authority  Is  to  be  construed 
as  giving  to  the  owners  of  the  upland  the  privilege 
of  filling  in  and  building  out  to  such  line.  Miller 
V.  Mendenhall,  8  L.  R.  A.  89,  43  Minn.  96. 

The  Statute  giving  to  the  harbor  commissioners 
the  care  and  supervision  of  the  tide- waters  and  the 
flats,  confers  no  additional  rights  upon  adjacent  or 
conterminous  proprietors.  Henry  v.  Newbury- 
port,  5  L.  R.  A.  179, 149  Mass.  582. 

The  power  of  the  City  of  Astoria  over  the  subject 
of  the  erection  of  a  wharf  within  the  city  limits,  in 
front  of  the  shore  of  the  Columbia  River,  is  con- 
fined to  the  establishing  of  a  wharf  line.  McCann 
V.  Oregon  R.  &  Nav.  Co.  13  Or.  466. 

The  deposit  of  refuse  matter  in  the  channel  of  the 
Hudson  River  opposite  Newburgh  is  within  waters 
tributary  to  New  York  Harbor,  within  the  mean- 
luflr  of  the  Act  of  Congress  of  June  29, 1888,  prohib- 
iting injurious  deposits  within  that  harbor  or  adja- 
cent and  tributary  waters.  United  States  v.  The 
Sadie,  41  Fed.  Rep.  396. 

Harbor  commissioners;  supervision  of  tide- waters 
on  flats.  See  note  to  Henry  v.  Newburyport  (Mass.) 
5  L.  R.  A.  179. 

Littoral  provrietors;  extent  of  right  and  title. 

In  the  absence  of  evidence  to  the  contrary,  it  is 
presumed  that  the  owner  of  land  bordering  on  the 
seashore  holds  only  to  ordinary  high-water  mark, 
and  that  all  the  seashore  fronting  his  land  lying  be- 
tween high  and  low  water  mark  is  the  property  of 
the  State.  Long  Beach  Land  &  Water  Co.  v.  Rich- 
ardson, 70  Cal.  206. 

In  the  Massachusetts  Colonial  Ordinance  of  1647, 
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mcnt  for  land  under  the  traters  of  Baritan 
Bay,  in  New  Jersey,  over  which  the  tide  ebbed 
and  flowed.  The  land  in  controversy  was 
included  in  a  large  tract  which  was  granted 
bv  the  King  of  Great  Britain  to  the  Duke  of 
York,  and  subsequently  became  vested  in  the 
proprietors  of  East  Jersey,  who  afterwards 
surrendered  to  the  crown  all  their  govern- 
mental powers,  but  retained  all  their  rights  of 
private  property.  One  of  the  parties  to  the  ac  - 
tiou  as  the  grantee  of  the  State  of  New  Jersey, 
under  a  law  of  the  State,  claimed  the  exclu- 
sive right  to  take  oysters  in  the  place  granted, 
and  the  other  claimed  the  same  right  by  virtue 
of  his  title  from  the  proprietors.  The  right 
of  the  crown  to  make  the  grant  to  the  Duke 
of  York,  which  not  only  included  the  tide 
land,  and  also  the  waters,  and  soil  under  the 
waters,  as  well  as  the  power  of  the  State  to 
convey  the  same,  were  questions  thus  brouj^ht 
directly  before  the  court  for  determination. 
And  it  was  held  that  the  king  as  the  repre- 
sentative of  the  nation  had  an  unquestionable 
right  to  make  the  grant  to  the  Duke  of  York 
with  all  the  prerogatives  and  powers  of  gov- 
ernment therein  contained.  In  discussing  the 
question  as  to  whether,  since  Magna  Charta, 
the  kinff  had  power  to  grant  land  covered  by 
navigable  waters  to  any  individual  so  as  to 
give  him  an  exclusive  right  of  fishing  within 
the  limit  of  the  grant,  Mr.  Cliuj  Jvstice 
Taney  said:  "Ana  we  the  more  willingly 
forbear  to  express  an  opinion  on  this  subject 
because  it  has  ceased  to  be  of  much  interest  in 
the  United  States.  For,  when  the  Revolution 
took  place,  the  people  of  each  State  became 


which  declares  that  in  all  places  about  and  upon 
salt  water,  where  the  sea  ebbs  and  flows,  the  pro- 
prietor of  the  land  adjoinincr  shall  have  propriety 
"to  the  low-water  mark,"  the  words  *to  the  low- 
water  mark"  mean  to  the  extreme  low- water  mark. 
Sewall  &  D.  Cordage  Co.  v.  Boston  Water-Power 
Co.  6  New  Bnff.  Rep.  826, 147  Mass.  61;  Sparhawk  v. 
Bullard,  1  Met.  96;  Atty-Oen.  v.  Boston  Wharf  Co. 
12  Gray,  668:  Wonson  v.  Wonson,  U  Allen,  71;  Atty- 
Gen-  V.  Woods,  108  Mass.  488.  See  noU  to  Miller  v. 
Mendenhall  (Minn.)  8  L.  R.  A.  90. 

The  common-law  doctrine  prevailinff  in  England 
has  been  adopted  in  meet,  if  not  all,  of  the  New 
England  States,  and  was  in  the  early  cases  in  New 
York  in  force  in  tbat  State  (dee  Ex  parte  Jennings, 
6  Cow.  518);  but  it  was  modified  and  finally  overruled 
in  subsequent  cases,  and  the  better  doctrine  of  the 
civil  law  adopted.  See  People  v.  Canal  Appraisers, 
83  N.  Y.  461;  McManus  v.  Carmlchael.  8  Iowa,  1. 

The  title  of  the  littoral  owners  bordering  on  the 
seashore,  and  appurtenant  rights  in  the  shore  and 
mud  flats  between  high  and  low  water  mark  are 
separable,  and  either  may  be  conveyed  separately. 
See  7%oU  to  Miller  v.  Mendenhall  (Minn.)  8  L.  R.  A. 
92. 

Tide  landi:  ownenhip  of. 

An  owner  of  land  situated  in  the  vicinity  of  tide- 
water has  not  the  right  to  have  the  water  flow  over 
the  premises  of  othera  owning  flats  or  the  shore  be- 
tween high  and  low-water  marks  to  his  own  land. 
Henry  v.  Newburyport,  5  L.  R.  A.  179, 149  Mass.  682. 

Tide  lands  applies  to  those  lands  adjoining  main 
lands,  and  periodically  covered  and  uncovered  by 
the  rising  and  falling  tides.  Hobson  v.  Monteith, 
15  Or.  251. 

To  be  tidal  water  it  is  not  necessary  that  water 
should  be  salt,  but  the  spot  must  be  one  where 
the  tide,  in  the  ordinary  course  of  things,  flows  and 
reflows.    Reece  v.  MiUer,  L.  R.  8  Q.  a  Div.  680. 
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themselves  sovereign ;  and  in  that  character 
hold  the  absolute  n^ht  to  all  their  navigable 
waters,  and  the  soils  under  them,  for  their 
own  common  use,  subject  only  to  the  rights 
since  surrendered  by  the  Constitution  to  the 
general  government.  A  grant  made  by  their 
authority  must  therefore  manifestly  h^  tried 
and  determined  by  different  principles  from 
those  which  apply  to  the  grants  of  the  British 
crown. " 

The  natural  and  logical  conclusion  of  the 
court  was,  that  the  grant  by  the  State  con- 
ferred upon  its  grantee  the  exclusive  right  to 
take  oysters  within  the  territory  covered  by 
the  grant. 

The  (question  of  the  ownership  of  lands 
under  tide-waters  was  again  raised  in  the 
same  court  in  the  case  of  Pollard  v.  Hapan^ 
44  U.  S.  3  How.  212,  11  L.  ed.  565,  which 
was  ejectment  for  a  lot  of  land  in  the  City 
of  Mobile,  in  Alabama,  which  lay  below 
high- water  mark,  and  which  had  been  granted 
to  plaintiff  by  Congress.  After  approving 
the  decision  in  the  case  of  Martin  v.  Wadddl, 
Mr.  Justice  McKinley,  in  the  course  of  his 
opinion,  says : 

"Then  to  Alabama  belong  the  navigable 
waters  and  the  soil  under  them  in  controversy 
in  this  case,  subject  to  the  rights  surrenderee! 
by  the  Constitution  to  the  United  States ;  and 
no  compact  tbat  might  be  made  between  her 
and  the  United  States  could  diminish  or  en- 
large those  rights." 

The  court  further  says  that  "by  the  pre- 
ceding course  of  reasoning  we  have  arrived 
at  these  general  conclusions :    first.  Uie  shores 


QaaHiifitd  property  In  water-front. 

At  common  law  a  littoral  proprietor  and  a  ripa* 
rian  owner  have  a  qualified  property  in  the  water 
frontage  belonging  by  nature  to  their  land,  which 
includes  the  right  of  access  over  an  extension  of 
their  waterfronts  to  navigable  water,  and  the  right 
to  construct  wharves,  piers,  or  landings  and  flrii 
houses,  although  the  effect  of  doing  so  will  be  to 
shut  off  access  by  the  adjoining  owners  to  wharves 
on  that  side.    Bond  v.  Wool.  107  N.  C.  180. 

He  is  entitled  to  fill  in  and  make  improvements 
in  shallow  waters  in  front  of  his  land  to  the  Uoe  of 
navigability:  and  his  rights  therein  can  be  inter- 
fered with  only  by  the  State  for  public  purposes. 
Miller  v.  Mendenhall,  8  L.  R.  A.  89,  and  nnte.  48  Minn. 
05. 

This  right  is  subject  only  to  the  limitation  that  be 
shall  not  interfere  with  the  public  right  of  oavl^- 
tion.  Du'tton  v.  Strong,  06  U.  8. 1  Black,  2S,  17  L. 
ed.  29;  Yates  v.  MUwaukee,  77  U.  8. 10  WalL  197, 19 
L.  ed.  984;  Fulmer  v.  Williams,  1  L.  R.  A.  003,  19 
Pa.  191. 

No  one  but  the  riparian  proprietor  has  the  right 
to  improve  and  occupy  such  premises  for  private 
purposes,  and  it  does  not  concern  others  how  or  to 
what  particular  purpose  the  reclaimed  premises 
may  be  devoted  so  long  as  there  is  no  violation  of 
the  maxim  He  utere  tuotU  aliennm  non  Icrdmu  Han- 
ford  V.  St.  Paul  &  D.  R.  (To.  7  L.  R.  A.  TBS,  43  Minn. 
104. 

The  right  of  the  riparian  owner  on  navigable 
streams  to  erect  wbarves  and  piers  is  appurtenant 
to  his  ownership,  subject,  however,  togo\-emmental 
control.  See  note  to  Parker  v.  West  Coast  Packing 
Ck).  (Or.)  5  L.  R.  A.  ffl. 

The  paramount  common  right  of  navigatioii  is 
not  confined  to  the  channel  of  a  waterway  but  ex- 
tends to  high-water  mark  in  tide- waters  and  tidal 
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of  navigable  waters  and  the  soils  under  them 
were  not  granted  by  the  Constitution  of  the 
United  States  but  were  reserved  to  the  States 
respectively ;  second,  the  new  States  have  the 
same  rights,  sovereigntv  and  jurisdiction 
over  this  subject  as  the  original  States ;  thi  rd, 
the  right  of  the  United  States  to  public  lands 
and  the  power  of  Congress  to  make  all  need- 
ful rules  and  regulations  for  the  sale  and 
disposition  thereof,  conferred  no  power  to 
^ant  to  the  plaintiffs  the  lands  in  controversy 
in  this  case.** 

Again  in  the  case  of  Weber  v.  Board  of 
Harbor  Comrs.,  85  U.  8.  18  Wall.  57.  21  L. 
ed.  798,  it  was  held  that  to  the  State  of  Cali- 
fornia upon  her  admission  into  the  Union 
passed  the  absolute  property  in  and  dominion 
over  all  soils  under  tide-water  within  her 
limits,  with  the  consequent  right  to  dispose 
of  the  title  to  any  part  thereof  in  such  man- 
ner as  the  State  might  d^em  proper,  subject 
to  the  paramount  right  of  navigation  over 
the  waters  so  far  as  such  navigation  might 
be  required  by  the  necessities  of  commerce 
with  foreign  nations  and  among  the  several 
States,  the  regulation  of  which  was  vested  in 
the  general  government.  (Opinion  of  Mr. 
Jvntice  Field,  at  page  65,  801.) 

The  court  went  still  further  in  the  case  of 
MeCrendy  v.  Virginia,  94  U.  S.  391,  24  L. 
ed.  248,  and  there  held  that  not  only  the 
soil  under  tide- waters,  in  the  State,  but  the 
waters  themselves  and  the  fish  in  the  waters, 
so  far  as  they  are  capable  of  ownership,  be- 
longed to  the  State,  and  that  the  Legislature 
had  the  constitutional   right  to  pass  a  law  • 


prohibiting  any  person  not  a  citizen  of  the 
State  from  fishing  in  such  waters.  And  in 
Wil9on  V.  Black  Bird  Creek  Marsh  Co.,  27  U. 
8.  2  Pet.  245,  7  L.  ed.  412,  the  court  sustained 
an  Act  of  the  Legislature  of  Delaware  au- 
thorizing the  damming  up  of  a  navigable 
stream  for  the  benefit  of  adjoining  lands. 
The  caseof  Hoboken  v.  Pennsylvania  R.  Co., 
124  U.  S.  656,  81  L.  ed.  543,  was  an  action  of 
ejectment  for  land  occupied  by  the  railroad 
company  along  the  margin  of  the  Hudson 
River.  'Plaintiff  claimed  by  dedication  of 
the  street  to  the  water  by  the  original  pro- 
prietor of  the  land,  as  evidenced  by  the 
•*Loss**  map.  Defendant  claimed  by  virtue 
of  a  grant  from  the  State.  Mr.  Justice 
Matthews,  speaking  for  the  court,  said  :  "The 
nature  of  the  title  m  the  State  to  lands  under 
tide-water  was  thoroughly  considered  by  the 
Court  of  Errors  and  Appeals  of  New  Jersey 
in  the  case  of  Stevens  v.  Paterson  db  JV^  B. 
Co.,  84  N.  J.  L.  532;  it  was  there  declared, 
p.  549,  'that  all  navigable  waters  within  the 
territorial  limits  of  the  State,  and  the  soil 
under  such  waters,  belong  in  actual  pro- 
priety to  the  public ;  that  the  riparian  owner 
by  the  common  law  has  no  peculiar  rights 
in  this  public  domain  as  incidents  of  his 
estate,  and  that  the  privileges  he  possesses 
by  the  local  custom  or  by  force  of  the  Wharf 
Act,  to  acquire  such  rights,  can,  before 
possession  has  been  taken,  be  regulated  or 
revoked  at  the  will  of  the  Legislature.  The 
result  is,  that  there  is  no  legal  obstacle  to  a 
grant  by  the  Legislature  to  the  defendants  of 
that  part  of  the  property  of  the  public  which 


streams.    See  note  to  Wright  v.  Mulvaney  (Wis.) 
9  L.  R.  A.  807. 


Title  to  iMands  in  river:  Jaw  of  occrefion. 

The  title  to  land  acquired  by  accretion  is  a  title 
acquired  under  the  operatloD  of  the  law  of  the 
State,  whicli  each  State  determines  for  itself.  Bar. 
ney  v.  Keokuk,  94  U.  8.  384,  34  L.  ed.  ,224;  St.  Louis 
V.  Hutz,  188  U.  S.  236,  84  L.  ed.  951. 

The  owner  in  fee  of  the  bed  of  a  river,  or  other 
submerged  land,  is  the  owner  of  any  bar  island  or 
dry  land  which  subsequently  may  be  formed  there- 
on. Mulry  V.  Norton,  1  Cent  Bep.  748, 100  N.  Y  424; 
St.  Louis  V.  Uutz,  kupra. 

The  Arsenal  Island  was  "a  mere  moving  mass  of 
alluvial  deposits."  To  such  a  movable  island,  trav. 
eling  for  more  than  a  mile  and  from  one  State  to 
another,  the  law  of  title  by  accretion  can  have  no 
application,  for  its  progress  is  not  imperceptible 
in  a  legal  sense.    St.  LouJs  v.  Rutz,  flupra. 

The  right  of  accretion  to  an  island  in  a  river  can- 
not be  so  extended  lengthwise  of  the  river  as  to  ex- 
clude riparian  proprietors  above  or  below  such  is- 
land from  access  to  the  river,  as  such  riparian 
proprietors.  St  Louis  v.  Rutz,  138  U.  S.  12S,  84  L. 
ed.  941. 

The  owner  of  an  island  between  two  channels  of 
a  river,  which,  by  a  change  in  the  course  of  the 
channels,  has  gradually  pushed  up  stream  as  the 
result  of  natural  accretions,  is  entitled  to  the  accre- 
tions, under  Cal.  Civ.  Code,  fi  1014,  which  is  merely 
declaratory  of  the  law  as  it  has  always  been,  nil- 
more  V.  Jennings.  78  Ool.  684. 

The  Enabling  Act  of  April  18, 1818  (8  Stat  429,  6  2), 
under  which  Illinois  was  organized  as  a  State  and 
admitted  into  the  Union,  made  "the  middle  of  the 
MisslBBlppl  River"  the  western  boundary  of  the 
State.  The  Bnabling  Act  of  March  6, 1800  (8  Stat 
12  L.  R.A. 


645,  8  2),  under  which  Missouri  was  organized  as  a 
State  and  admitted  into  the  Union,  made  the  '^mid- 
dle of  the  main  channel  of  the  Mississippi  River'* 
the  eastern  boundary  of  Missouri,  so  far  as  its 
boundary  line  was  coterminous  with  the  western 
boundary  of  Illinois.  It  has  been  held  by  the  Su- 
preme Court  of  Illinois  (Buttenuth  v.  St  Louis 
Bridge  Co.  14  West.  Rep.  551, 128  111.  685)  that  these 
two  Enabling  Acts  are  to  be  construed  as  in  pari 
materia,  and  that  the  common  boundary  line  be- 
tween Missouri  and  Illinois  is  the  **middle  of  the 
main  channel  of  the  Mississippi  River.'*  The  **mid- 
dle  of  the  main  channel  of  the  MissisBippi"  has  been 
constantly  treated  as  the  eastern  boundary  of  the 
State  of  Missouri.  Jones  v.  Soulard,  65  U.  S.  24 
How.  41, 16  L.  ed.  604;  The  Schools  v.  Rlsley,  77  U. 
S.  10  Wall.  91, 19  L.  ed.  860;  St.  Louis  v.  Rutz,  188  U. 
S.22B,34L.ed.960. 

It  follows  that  an  island  in  the  Mississippi  River, 
in  its  course  between  Illinois  and  Missouri,  must 
lie  wholly  in  one  of  those  States  or  the  other,  be- 
cause the  main  channel  of  the  river  must  run  on 
one  side  or  the  other  of  such  island.  St  Louis  v. 
Rutz,  supra. 

The  right  of  accretion  to  an  island  in  the  river 
cannot  be  so  extended  lengthwise  of  the  river  as  to 
exclude  riparian  proprietors  above  or  below  such 
island  from  access  to  the  river,  as  such  riparian 
proprietors.  Mulry  v.  Norton,  1  Cent  Rep.  748, 100 
N.  Y.  424,  486,  487;  St  Louis  v.  Rutz,  supra. 

If  an  island  in  a  non-navigable  stream  results 
from  accretion,  it  belongs  to  the  owner  of  the  bank 
on  the  same  side  of  the  Jlltim  aqua.  2  Washb.  Real 
Prop.  462,  468;  2  Sharswood,  Bl.  Com.  261,  note:  8 
Kent  Com.  428;  Hargrave,  Law  Trials,  5;  Hale,  De 
Jure  Maris,  14;  King  v.Yarborough,  8  Bam.  &  C.  91, 
107;  Ex  parte  Jennings,  6  Cow.  687,  note:  Ingraham 
V.  Wilkinson,  4  Pick.  268;  Deerfleld  v.  Arms,  17 
Pick.  41;  Woodbury  v.  Short  17  Vt  387. 
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lies  in  front  of  the  lands  of  the  plaintiff, 
and  which  is  below  high- water  mark.' 

**  It  was  therefore  held  in  that  case  that  it 
was  competent  for  the  legislative  power  of 
the  State  to  grant  to  a  stranger  lands  consti- 
tuting the  shore  of  a  navigable  river  under 
tide-water,  below  the  high-water  mark,  to 
be  occupied  and  used  with  structures  and 
improvements  in  such  a  manner  as  to  cut  off 
the  access  of  a  riparian  owner  from  his  land 
to  the  water,  and  without  making  compensa- 
ti  on  to  hi  m  for  such  loss. "  And  agai  n  :  "  Our 
conclusion  therefore  is  that  the  grants  from 
the  State  of  New  Jersey,  under  which  the 
defendants  claim,  respectively,  are  a  com- 
plete bar  to  the  recovery  sought  against  them 
m  these  suits.**  And  finally,  "Under  those 
grants  they  have  and  hold  the  rightful  and 
exclusive  possession  of  the  premises  in  con- 
troversy against  the  adverse  claims  of  the 
plaintiff  to  any  easement  or  right  of  way 
upon  and  over  them,  by  virtue  of  the  original 
dedication  of  the  streets  to  high- water  mark 
on  the  Loss  map.  ** 

The  foregoing  decisions  of  the  highest  judi- 
cial tribunal  of  the  United  States,  without 
other  or  further  authority,  would  seem  to 
settle,  beyond  controversy,  the  question  of 
title  to  the  tide  lands  of  this  State,  and  to 
leave  no  doubt  whatever  that  they  belong  to 
the  State  in  actual  propriety  and  that  the 
State  has  full  power  to  dispose  of  the  same, 
subject  to  no  restrictions,  save  those  imposed 


upon  the  Legislature  by  the  Constitution  of 
the  State  ana  the  Constitution  of  the  United 
States.  And  if  this  be  true,  it  necessarily 
follows  that  no  individual  can  have  any  legal 
right  whatever  to  claim  any  easement  In, 
or  to  impose  any  servitude  upon,  the  tide- 
waters within  the  limits  of  the  State,  with- 
out the  consent  of  the  Legislature. 

But  in  order  that  there  might  be  no  doubt 
upon  this  vexed  question,  the  Constitution 
of  the  State  has  spoken  upon  the  subject. 
Section  1  of  article  17  of  that  instrument  de- 
clares that  "the  State  of  >yashington  asserts 
its  ownership  to  the  beds  and  shores  of  all 
navigable  waters  in  the  State  up  to  and  in- 
eluding  the  line  of  ordinary  high  tide  in  the 
waters  where  the  tide  eblss  and  flows,  and  up 
to  and  including  the  line  of  ordinary  high 
water  within  the  banks  of  all  navigable  rivers 
and  lakes;  provided  that  this  section  shall 
not  be  construed  so  as  to  debar  any  person 
from  asserting  his  claim  to  vested  fights  in 
the  courts  of  the  State. "  And,  so  jealous  were 
the  people  of  the  State  in  guarding  their 
rights  in  these  lands,  that  they  inserted  a  pro- 
viso in  the  Constitution  to  the  effect  that  no 
law  of  Washington  Tetritory  granting  shore 
or  tide  lands  to  any  person,  company  or  any 
municipal  or  private  corporation,  should  be 
deemed  valid.     Const,  art.  17,  §  2. 

Appellee  contends,  however,  that  whatever 
may  be  the  title  of  the  State  to  the  soil  under 
tide -water,  he,  by  virtue  of  his  contiguity  u> 


Title  by  disccvery^  in  United  States  government 

Islands  discovered  by  a  citizen  of  the  United 
States  become  the  property  of  the  United  States 
K-ovemment.  United  States  Kev.  Stat.  chap.  72; 
Duncan  v.  Navassa  Phosphate  Co.  137  U.  S.  647, 84 
L.  ed.  8JJr. 

The  Guano  Islands  Act  of  Congress  of  1856  makes 
the  island  'of  Navaasa  part  of  the  United  States. 
Jones  v.  United  States,  187  U.  S.  802,  84  L.  ed.  691. 

The  whole  right  conferred  by  the  Guano  Islands 
Act  Aug.  18, 1866,  upon  the  discoverer  of  an  island 
and  his  assigns  is  a  license  to  occupy  the  island  for 
the  purpose  of  remo^'lng  the  guano.  This  right 
cannot  last  after  the  guano  is  removed.  Dimcan 
V.  Navassa  Phosphate  Co.  8upra. 

Riparian  riglits. 

Riparian  rights  are  settled  by  the  States  them- 
selves. St.  Louis  V.  Myers,  118  U.  S.  566,  28  L.  ed. 
1181;  Barney  v.  Keokuk,  04  U.  S.  884,  24  L.  ed.  224; 
Wilson  V.  Blackbhxl  Creek  Marsh  Co.  27  U.  S.  2  Pet. 
245,  7  L.  ed.  412;  Com.  v.  Alger,  7  Cush.  63;  Dana  v. 
Jackson  Street  Wharf  Co.  81  Cal.  118;  Martin  v. 
O'Brien.  84  Mies.  21;  Case  v.  Loftus,  6  L.  R.  A.  684, 
89  Fed.  Rep.  780. 

Among  rights  of  a  riparian  owner  are  access  to 
the  navigable  part  of  l^e  river  from  the  front  of 
his  land,  and  the  right  to  make  a  landing,  wharf  or 
pier  for  bis  own  use  or  the  use  of  the  public.  Dut- 
ton  V.  Strong,  66  U.  S.  1  Black,  28, 17  L.  ed.  29;  St. 
Paul  &  P.  R.  Co.  V.  Schurmeier,  74  U.  8.  7  Wall.  272, 
19  L.  ed.  74;  Yates  v.  Milwaukee,  77  U.  S.  10  Wall. 
497,  504,  19  L.  ed.  984,  986:  St.  Louis  v.  Rutz,  188  U. 
S.2»),84L.ed.949. 

A  current  is  not  essential  to  the  existence  of  ri- 
parian rights,  as  water  may  be  navigable  with  or 
without  a  current.  Turner  v.  Holland,  8  West.  Rep. 
801,  66  Mich.  458. 

Rights  of  oivners  in  various  States, 
ArhanMS, 
Owners  of  land  bordering  on  a  river  are  entitled 
to  compensation  for  damages  suffered  by  reason  of 
12  L.  R.  A. 


their  riparian  risrhts  having  become  leas  valuable 
on  account  of  railroad  tracks  and  other  improre- 
ments,  but  can  claim  nothing  on  account  of  tbe 
running-  of  a  transfer  boat,  where  they  have  no 
ferry  license.  Organ  v.  Memphis  &  L.  R.  Co.  51  Ark. 
285. 

CdUfnmia, 
The  Sacramento  River  being  navigable  in  fact,  the 
title  of  the  riparian  owner  extends  no  further  than 
the  edge  of  the  stream.    Lux  v.  Hag^in,  89  Oal.  255. 

Colorado. 

Though  the  charter  of  a  corporation  may  be  ii»> 
effectual  to  ovuvey  an  exclusive  right,  or  any  other 
right,  to  the  skaters  of  a  river  in  Colorado,  it  is  en* 
titled  to  the  protection  of  its  rights  in  the  water  to 
the  extent  of  its  actual  appropriation.  Platte  Val- 
ley Co.  V.  Northern  Colorado  Irrigation  Co.  12  Cola 
525. 

Delaware. 

A  riparian  proprietor  or  owner  of  land  fronting 
upon  a  navigable  river  holds  to  the  low-water  mark. 
Harlan  &  H.  Co.  v.  Paschall,  5  Del.  Cb.  435. 

Dtslriet  of  Coiumbta. 

The  United  States  became  the  riparian  proprietor, 
and  succeeded  to  all  the  riparian  rig-hts  by  becom- 
ing the  owner  in  fee  simple  absolute  of  Water 
Street,  in  Washinfirton,  a  strip  of  land  that  adjoined 
the  river,  and  owned  the  rifirht  of  wharfage  appur^ 
tenant  to  it,  although  the  land  was  granted  for  a 
street.  Potomac  S.  B.  Co.  v.  Cpper  Potomac  SL  B. 
Co.  109  U.  8.672, 27  L.  ed.  1070. 

JUinois, 
A  riparian  owner  on  a  navigable  stream  cannoc 
maintain  a  suit  at  common  law  against  pubtie 
agents  to  recover  consequential  damages  resultiiiff 
from  obstructing  a  stream  in  pureuanoe  of  lefrisla> 
tive  authority,  unless  that  authority  has  been  trao- 
Boended,  or  unless  tliere  was  a  wanton  Injury  to- 
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the  water,  has  certain  rights  in  the  shore  be- 
yond those  of  the  general  public,  and  which 
are  peculiar  to  himself,  among  which  are  a 
right  to  wharf  out  opposite  to  his  upland,  a 
right  of  ferriage,  a  right  of  unobstructed  ac- 
cess to  the  navigable  water  in  front  of  him, 
and  a  further  right  to  accretions  that  may 
hereafter  be  found,  and  that  all  of  these  rights 
are  property  and  are  "vested  rights."  And 
in  support  of  his  contention  the  learned  coun- 
sel for  appellee  have  cited  many  authorities, 
among  which  are  DutUm  v.  Strong,  66  U.  S. 
1  Black,  23,  17  L.  ed.  29 ;  81,  Paul  <fc  P.  R. 
Co.  V.  Schurmeier,  74  U.  8.  7  Wall.  272,  19 
L.  ed.  74 ;  Yates  v.  Mihoaukee,  77  U.  8.  10 
Wall.  497,  19  L.  ed.  984. 

But  before  proceeding  further  it  may  be 
proper  here  to  observe  that  riparian  rights 
m  the  several  States  are  settled  by  the  re- 
spective States  for  themselves.  See  St.  Louis 
V.  Myers,  113  U.  8.  566,  28  L.  ed.  1131  ;^r- 
ney  v.  Keokuk,  94  U,  8.  324,  24  L.  ed.  224 ; 
Wilson  V.  Black  Bird  Greek  Marsh.  Co,  27  U. 
8.  2  Pet.  245,  7  L.  ed.  412. 

In  Button  v.  Strong,  supra,  cited  by  ap- 
pellee as  an  authority  in  favor  of  his  right 
to  wharf  out  against  his  premises,  the  facts 
before  the  court  were  as  follows:  The 
defendant  in  the  court  below  had  constructed 
a  landing,  or  bridge  pier,  in  front  of  his  prem- 
ises extending  to  the  navigable  waters  of  the 
lake ;  plaintiff's  vessel  was  moored  to  this 
pier  in  a  storm,  and,  by  force  of  the  gale, 
was  about  to  pull  down  and  destroy  deiend- 
ant's  structure,  when  he,  after  requesting 
the  master  of  the  vessel  to  detach  the  same, 


but  who  refused  to  do  so,  cut  the  hawser, 
whereby  the  ship  was  set  adrift  and  sank. 
Plaintiff  sued  for  the  resulting  damage.  The 
court  held  that  the  defendant  had  a  right  to 
erect  the  pier  where  it  was,  and  to  protect 
the  same  by  cutting  the  vessel's  fastenings, 
even  although  it  was  thereby  exposed  to  de- 
struction. Speaking  of  the  origin  of  riparian 
rights  in  this  country,  Mr.  Justice  Clifford 
said  :  "  Our  ancestors  when  they  immigrated, 
here  undoubtedly  brought  the  common  law 
with  them,  as  a  part  of  their  inheritance  ;  but 
they  soon  found  it  indispensable,  in  order  to 
secure  these  conveniences,  to  sanction  the  ap- 
propriation of  the  soil, between  high  and  low 
water,  to  the  accomplishment  of  these  objects. 
Different  States  adopted  different  regulations 
upon  the  subject ;  and  in  some  the  right  of 
the  riparian  proprietor  rests  upon  immemorial 
usage.  No  reason  is  perceived  why  the  same 
general  principle  should  not  be  applicable  to 
the  lakes,  although  these  waters  are  not 
affected  by  the  ebb  and  flow  of  the  tide." 

We  have  no  doubt  of  the  correctness  of  that 
decision,  and  this  court  would  undoubtedly 
follow  it  in  a  similar  case. 

The  case  of  St.  Paul  d  P.  R.  Co.  v.  Schur- 
meier,  supra,  involved  the  title  to  land  on 
the  Mississippi  River  at  St.  Paul.  Schur- 
meier*s  premises  were  bounded  by  high-water 
mark  of  the  river,  but  the  land  in  front  had 
been  filled  in  and  built  upon  down  to  extreme 
low -water  mark  ;  and  it  was  held  that  be  had 
a  right  as  riparian  proprietor  to  the  reclaimed 
lana  as  against  the  railroad  company.  And 
at  page  289,  Mr.  Justice  Clifford  said  :    "  Al- 


flicted,  or  carelessDess,  negrligenoe  or  want  of  skill 
n  cauBlnir  the  ol»tructlon.  Northern  Transp.  Co. 
of  O.  V.  Chicago,  99  U.  S.  e«i,  S6L.  ed.  38B. 

lotoa. 

In  Iowa  it  is  unlawful  for  any  person  or  corpora- 
tion to  construct  or  operate  any  railroad  or  other 
obstruction  between  the  shore  and  the  river,  with, 
out  compensation  to  the  shore-owners.  Davenport 
&  N.  R.  Co.  V.  Renwick,  lOe  U.  8. 180, 86  L.  ed.  61. 

Massachusetts, 

The  owner  of  lands  not  aocesBlble  by  navigation 
from  the  sea  has  no  cause  of  complaint  because  of 
being  deprived,  by  the  erection  of  wharves  or  by 
the  filling  up  of  flats,  of  the  ebb  and  flow  of  the 
tide  to  bis  premises,  or  the  right  thereby  to  drain 
over  the  lands  of  others.  Henry  v.  Newburyport, 
5  L.  R.  A.  179, 149  Mass.  682. 

Michigan. 

Where  plaintur  leased  a  water  lot  to  defendant 
only  to  furnish  a  water  front  u  pon  which  defendant 
could  store  its  boata  and  launch  aud  land  the  same 
unobstructed,  his  subsequent  obstruction  of  de- 
fendant's access  is  an  e\iotion  and  defeats  his  right 
to  claim  rent  during  the  continuance  of  the  ob. 
structlon.  Pridgeon  v.  Excelsior  Boat  Club,  9  West. 
Rep.  911, 66  Mich.  aS8. 

Missouri, 
The  Act  of  Congress  providing  for  the  admiasion 
of  Missouri  into  the  Union  left  the  rights  of  ripa- 
rian owners  on  the  Mississippi  River  to  be  settled 
according  to  the  principles  of  state  law.  St.  Louis 
V.  Myers,  118  U.  8.  666,  28  L.  ed.  1181. 

New  Jersey, 
The  acquisition,  by  a  railroad  or  canal  company, 
12  L.  K  A. 


of  an  easement,  for  a  right  of  way,  over  the  land 
of  a  riparian  owner,  along  or  on  the  shore  of  his 
land,  does  not,  according  to  general  principles  of 
law,  deprive  such  owner  of  his  right  or  equity  to 
preserve  or  Improve  the  connection  of  his  land  with 
the  adjacent  tidewater.  New  Jersey  Zinc  &  Iron 
Co.  V.  Morris  Canal  A  Bkg.  Co.  44  N.  J.  Eq.  898. 

The  title  to  the  land  taken  remains  in  such  cases 
in  the  owner,  subject  only  to  such  servitude  as  the 
corporation  has  power  to  impose;  and  their  power 
in  this  respect  is  limited,  as  a  general  rule,  to  such 
use  of  the  land  as  may  be  reasonably  necessary'  for 
a  right  of  way.  Taylor  v.  New  York  &  Long 
Branch  R.  Co.  88  N.  J.  L.  28;  1  Redf.  Railroads,  270. 

Entry  upon  land  of  another  and  appropriating 
it  to  its  own  use  neither  constitutes  a  trespass  nor 
gives  the  owner  a  right  to  maintain  an  action  of 
ejectment  against  them.  Kough  v.  Darcey,  11  N. 
J.  L.  281;  Den  v.  Morris  Canal  &  Bkg.  Co.  24  N.  J.  L. 
687:  Lehigh  Valley  R.  Co.  v.  McFarland,  81  N.  J. 
Eq.  706,  43  N.  J.  L.  606. 

Pennsylvania. 

In  Pennsylvania  the  test  by  which  the  character 
of  a  stream  as  public  or  private  is  determined  Is  its 
navigability  in  fact.  Fulmer  v.  Williams,  1  L.  R. 
A.  608, 122  Pa.  191. 

The  common-law  doctrine  was  never  recognized 
in  this  State.  Monongahela  Bridge  Co.  v.  Elirk,  46 
Pa.ll«. 

As  between  themselves,  riparian  owners  on  a 
navigable  stream  are  owners  of  the  soil,  and  are 
bound  to  observe  the  obligations  that  grow  out  of 
their  ownership  and  their  projdmity,  so  as  not  to 
injure  Just  rights.    Fulmer  v.  Williams,  surnu. 

Riparian  rights  of  owners  on  natuVal  streams. 
See  note  to  Whitney  v.  Wheeler  Cotton  Mills  (Mass.) 
7  L.  R.  A.  618. 
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though  such  riparian  proprietors  are  limited 
to  the  stream,  still  they  also  have  the  same 
Tif^ht  to  construct  suitable  landings  and 
wharves,  for  the  convenience  of  commerce 
and  navigation,  as  is  accorded  riparian  pro- 
prietors bordering  on  navigable  waters 
affected  by  the  ebb  and  flow  of  the  tide. " 

But  it  will  be  remembered  that  the  same 
learned  judge  said  in  Button  v.  Stro?ig  that 
different  States  adopted  different  regulations 
upon  the  subject.  And  no  doubt  the  decis- 
ion of  the  case  was  in  no  way  in  conflict 
with  the  "regulations"  of  Minnesota. 

The  question  before  the  court  in  Tates  v. 
Milwaukee  was  as  to  the  validity  of  an  or- 
dinance of  the  City  of  Milwaukee  declaring 
a  wharf  belonging  to  Yates  a  nuisance. 
And  it  was  remarked  by  Mr.  Justice  Miller, 
in  speaking  generally  of  riparian  rights  on 
navigable  streams,  that  whether  the  title  of 
such  owner  extended  beyond  the  dry  land  or 
not,  he  has  the  right  of  access  to  "the  navi- 
gable part  of  the  river,  and  to  make  a  land- 
ing, wharf  or  pier  for  his  own  use  or  that 
of  the  public,  subject  to  such  general  rules 
and  regulations  as  the  Legislature  may  see 
proper  to  impose  for  the  protection  of  the 
rights  of  the  public,  whatever  they  may  be, 
and  that  it  is  a  valuable  right  and  property, 
and  a  right  of  which,  when  once  vested,  the 
owner  can  only  be  deprived  in  accordance 
with  established  law,  and,  if  necessary  that 
it  be  taken  for  the  public  good,  upon  due 
compensation. 

But  if  the  court  in  these  cases  really 
intended  to  sav  that  the  same  rule  applied  to 
the  shore  of  the  sea,  or  the  arms  of  the  sea, 
and  that  a  riparian  proprietor  has  a  right, 
as  against  the  State,  to  erect  wharves  extend- 
ing below  high -water  mark,  we  cannot  see 
how  these  can  be  reconciled  with  other  decis- 
ions of  the  court,  especiallv  with  that  of 
Hdboken  v.  Pemtsylrania  R.  Co. ,  supra.  But 
it  would  seem,  however,  that  the  court  in  the 
later  case  of  Weber  v.  Board  of  Harbor  Cornrs., 
sujtra,  did  make  a  distinction  between  tidal 
and  non- tidal  waters.  For,  in  that  case,  Mr. 
Justice  Field,  after  approving  the  doctrine 
laid  down  in  Tates  v.  Milwaukee,  says : 
"Nor  is  it  necessary  to  controvert  the  propo- 
sition that  in  several  of  the  States,  by  gen- 
eral legislation  or  immemorial  usage,  the 
proprietor  whose  land  is  bounded  by  the 
shore  of  the  sea,  or  of  an  arm  of  the  sea, 
possesses  a  similar  right  to  erect  a  wharf  or 
pier  in  front  of  his  land,  extending  into  the 
waters  to  the  point  where  thev  are  navigable. 
In  the  absence  of  such  legislation  or  usage, 
however,  the  common- law  rule  would  govern 
the  rights  of  the  proprietor,  at  least  in  those 
States  where  the  common  law  obtains.  By 
that  law  the  title  to  the  shore  of  the  sea  and 
of  the  arms  of  the  sea  and  under  tide-waters 
is,  in  England,  in  the  King,  in  this  country, 
in  the  State.  Any  erection  thereon  without 
license  is  therefore  deemed  an  encroachment 
upon  the  property  of  the  sovereign,  or.  as  it 
is  termed,  in  the  language  of  the  law,  a 
purpresture  which  he  may  remove  at  pleasure, 
whether  it  tend  to  obstruct  navigation  or 
otherwise. " 

We  think  the  above  is  a  correct  statement 
of  the  law  applicable  to  riparian  rights  on 
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tide- waters,  and  that  it  is  fully  supported 
by  the  authorities.  Gould,  Waters,  §  167. 
and  cases  cited;  Com.  v.  Alger,  7  Cush.  53; 
Dana  v.  Jackson  Street  Wharf  Co.  31  Cal.  118: 
Ma/rtin  v.  O'Brien,  84  Miss.  21. 

And  in  this  connection-  it  must  not  be  for- 
gotten that,  in  the  c»b&&  oi  Button  v.  Strong, 
St.  Paul  <fe  P.  E.  Co.  V.  Schurmeier  and  Tola 
V.  Milwaukee,  as  well  as  that  of  Com  v. 
Loftus,  39  Fed.  Rep.  730,  5  L.  R.  A.  684,  also 
cited  by  counsel,  the  respective  ripariui 
proprietors  had  already  erected  their  im- 
provements, presumably  with  the  license  of 
the  State,  and  therefore  had  vested  rights  of 
property  which  it  was  proper  to  recognize 
and  protect. 

This  seems  to  have  been  the  view  of  Mr. 
Gould,  for,  in  a  note  to  section  149  of  his 
work  on  Waters,  in  which  he  quotes  from  the 
opinion  of  the  court  In  the  case  of  Tates  t. 
Milwaukee,  he  uses  this  language :  "  In  this 
case  the  wharf  which  it  was  attempted  to 
condemn  as  a  nuisance  was  actually  built."* 

In  BavensiDood  v.  Flemings,  22  W.  Va.  52, 
46  Am.  Rep.  485,  which  is  a  well-considered 
case,  it  was  held,  under  a  law  of  that  State, 
that  a  riparian  proprietor  on  a  navigable 
river  had  no  right  to  build  a  wharf,  ferry  ot 
bulk-head,  below  high-water  mark,  without 
the  consent  of  the  town  council,  and  that  he 
might  be  prevented  from  so  doing  by  in- 
junction. 

And  in  Com.  v.  Alger,  supra,  the  court,  in 
a  most  learned  and  elaborate  opinion  by  Chi^ 
Justice  Shaw,  sustained  an  indictment  against 
the  defendant  for  extending  a  wharf  iSyond 
the  harbor  line  in  the  City  of  Boston,  on  bis 
own  land,  and  further,  that  the  Statute  es- 
tablishing harbor  lines,  and  taking  away  the 
right  of  proprietors  of  flats  in  the  harbor  be- 
yond the  lines,  to  build  wharves  thereon, 
even  when  they  would  be  no  injury  to  navi- 
gation, and  providing  for  no  coniipensation 
to  such  proprietor,  was  not  unconstitutional 
as  taking  private  property  for  public  uses 
without  compensation. 

We  think  the  authorities  abundantly  show 
that  a  riparian  proprietor  on  the  shore  of  the 
sea,  or  its  aims,  has  no  rights,  as  against  the 
State,  or  its  grantees,  to  extend  wnarvcs  in 
front  of  his  land  below  high-water  mark. 
But  if  this  were  not  so,  we  would  still  be 
constrained  to  hold  that  appellee  has  no  such 
rights,  for  the  Constitution  of  the  State, 
which  is  the  supreme  law  of  the  land,  ex- 
pressly declares  that  the  Legislature  shall 
provide  for  the  appointment  of  a  commission, 
whose  duty  it  sliall  be  to  locate  and  establish 
harbor  lines  in  the  navigable  waters  of  all 
harbors  of  the  State,  whenever  such  navigable 
waters  lie  within  or  in  front  of  the  incorpo- 
rated limits  of  any  cit^,  or  within  one  mile 
thereof,  upon  either  side ;  and  further,  that 
the  Legislature  shall  provide  general  laws  for 
the  leasing  of  the  right  to  build  wharves. 
docks  and  other  structures,  upon  certain 
designated  areas,  or  the  Legislature  may  pro- 
vide by  general  laws  for  the  building  and 
maintaining,  upon  such  area,  wharves,  dorks 
and  other  structures.     Const,  art.  15. 

Nor  can  the  right  to  w^harf  out  be  claimed 
under  the  Act  oi  the  Territorial  Legislature 
authorizing  bank  owners  to  build  wharves 
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in  front  of  their  premises.  That  Act  was 
but  a  license  at  most,  and,  until  availed  of, 
was  revocable ;  and  the  Constitution  and 
sul>8equent  laws  have  abrogated  the  law. 

But  appellee  claims  that  he  has  a  vested 
right  to  future  accretions  to  his  land,  and 
cites,  as  authority  to  sustain  his  position, 
the  case  of  8t.  CUiir  v.  Lomngston,  90  U.  8. 
23  Wall.  46,  23  L.  ed.  59.  And  the  court  in 
that  case  does  say  that  the  riparian  right  of 
future  accretions  is  a  vested  right.  But  we 
are  unable  to  see  how  one  can  have  a  present 
vested  right  to  that  which  does  not  exist,  and 
which  may  never  have  an  existence.  It  seems 
to  us  that  the  more  reasonable  doctrine  is 
announced  in  the  case  of  Taylar  v.  UnderhiU, 
40  Cal.  471,  in  which  case  the  court  says: 
"The  plaintiff  as  a  riparian  owner  has  also 
a  right  to  accretions  to  his  land,  and  it  is 
said  the  claim  of  defendant  will  be  a  cloud 
upon  his  title  to  such  accretions,  but  as  yet 
there  is  no  such  property  and  there  may  never 
be.  He  cannot  ask  the  court  to  interfere  in 
advance  to  prevent  a  cloud  being  cast  upon 
his  title  to  that  which  may  never  have"  an 
existence." 

The  case  of  Davenport  d  N.  W.  R.  Co.  v. 
Renwick,  102  U.  8.  180,  26  L.  ed.  51,  cited 
by  appellee,  was  an  actiftn  for  damages  by  a 
riparian  proprietor  on  account  of  the  building 
of  a  railroad  alon^  the  Mississippi  River  in 
front  of  his  premises.  The  court  held  that 
the  plaintiff  could  recover,  but  placed  its 
decision  upon  a  Statute  of  Iowa  (1874)  pro- 
viding for  compensation  to  riparian  owners 
in  such  cases.  Previous  to  this  Statute,  it 
was  held  in  the  case  of  McManus  v.  Car- 
michael,  8  Iowa,  1,  after  an  exhaustive  review 
of  the  authorities,  that  the  title  of  riparian 
owner  extended  only  to  high -water  mark. 
And  in  the  case  of  Tomlin  v.  I>vhuque,  B.  &  M. 
R.  Co.,  82  Iowa,  109,  the  court  held  that  "the 
doctrine  deducible  from  adjudged  cases  is, 
that  by  the  rules  of  the  common  law,  the 
owner  of  land  along  the  shore  of  a  navigable 
river  is  entitled  to  no  right,  either  in  the 
shore  or  waters,  as  an  incident  of  his  owner- 
ship, except  the  contingent  ones  of  alluvion 
and  dereliction.  Hence  he  is  not  entitled  to 
damages  for  an  improvement  made  along  the 
banks  of  such  river,  by  authority  of  the 
State,  the  effect  of  which  is  to  deprive  him 
of  free  access  to  the  stream." 

The  same  question  was  before  the  Court  of 
Appeals  of  New  York  in  the  case  of  Oould 
V.  Hudson  River  R.  C<?.,6  N.  Y.  522,  and  was 
decided  the  same  way.  In  that  case  the  court 
said :  "The  banks  of  the  Hudson  River  be- 
tween high  and  low  water  mark,  belong  to 
the  people,  and  the  riparian  proprietor  has 
no  better  right  to  the  use  of  it  than  any  other 
person.  If  he  build  on  it  or  erect  a  wharf 
there,  it  would  be  a  purpresture  which  the 
Legislature  might  direct  to  be  removed  or  to 
be  seized  for  the  use  of  the  public.  Or  the 
Legislature  might  authorize  an  erection  in 
front  thereof  as  in  case  of  Smith's  wharf  on 
the  Thames." 

And  in  Stevens  v.  Patersan  &  N.  R.  Co. ,  34 
N.  J.  L.  522,  it  was  held  that,  although  an 
owner  of  land  adjacent  to  navigable  water  is 
more  conveniently  situated  for  the  enjoyment 
of  the  public  easements  than  others,  he  has, 


by  virtue  of  common  law,'  no  more  or  greater 
rights  than  the  rest  of  the  community.  In 
Langdon  v.  New  York,  98  N.  Y.  155,  it  was 
said  that  the  Legislature  of  the  State,  where 
not  restrained  by  constitutional  inhibitions, 
could  authorize  a  boom  to  be  placed  across 
the  Hudson  River  for  private  use,  and  that 
the  right  of  the  State  to  grant  the  navigable 
waters  except  as  restrained  by  constitutional 
checks,  is  as  absolute  as  its  rights  to  grant 
the  dry  land  which  it  owns,  and  that  the 
State  holds  the  public  domain  as  absolute 
owner  and  not  as  a  trustee,  except  as  it  is  or- 
ganized and  possesses  all  its  powers  and 
property  for  the  public  benefit. 

Many  decisions  of  the  various  state  courts 
have  been  citecl  by  appellee  as  sustaining  a 
contrary  doctrine  to  that  of  the  above  cases, 
but  we  find,  upon  examination,  that  they  are 
mostly  (especially  those  referring  to  riparian 
rights  in  tide- waters)  based  either  upon  stat- 
utes or  local  customs,  and  are  therefore  not 
precedents  binding  upon  us. 

Our  attention  is  also  called  to  the  English 
cases  of  Bitcelench  v.  Metropolitan  Board  of 
Works,  L.  R.  5  H.  L.  418,  and  Ly<m  v.  Fish- 
mongers Co.,  17  (Moak)  Eng.  Rep.  61,  L.  R. 
1  App.  Caa.  662,  only  the  latter  of  which, 
however,  we  have  had  an  opportunity  to  ex- 
amine. And  in  that  case  the  principal  ques- 
tion involved  was  the  construction  of  an  Ac,t 
of  Parliament  which  distinctly  recognized 
riparian  rights  in  the  owner,  and  which  pro- 
vided (§  179)  that  "none  of  the  powers  by 
this  Act  conferred,  or  anything  in  this  Act 
contained,  shall  extend  to  take  away,  alter 
or  abridge  any  right,  claim,  privilege  or 
franchise,  exemption  or  immunity,  to  which 
any  owner  or  occupier  of  any  lands  or  here- 
ditaments on  the  banks  of  the  river,  includ- 
ing the  banks  thereof,  or  of  any  aits  or  isl- 
ands in  the  river,  and  by  law  entitled,  nor 
to  take  away  or  abridge  any  legal  right  of 
feny,  but  the  same  shall  remain  and  continue 
in  full  force  and  effect  as  if  this  Act  had 
never  been  made. " 

The  Statute  is  a  very  broad  and  comprehen- 
sive one.  And  as  it  w^s  not  questioned  but 
that  Lyons'  wharf  was  erected  and  used  where 
it  was  in  accordance  with  the  law.  the  owner 
was  therefore  entitled  to  the  "privilege"  of 
continuing  to  use  it,  as  against  the  Fish- 
mongers' Company,  as  if  the  Act  had  never 
been  passed. 

Indeed,  it  was  conceded  in  argument  that 
he  had  a  right  of  access  from  the  river  to 
the  front  of  his  wharf,  but  it  was  contended 
that  he  had  no  such  right  as  to  the  side  next 
Winckworth's  Hole,  which  was  merely  an 
inlet  from  the  river.  The  court  held  other- 
wise ;  and  its  conclusion  was  evidently  in 
accordance  with  the  provisions  of  the  Act 
in  (question,  although  at  variance  with  the 
earlier  common- law  doctrine  as  laid  down 
by  Lord  Mansfield  in  King  v.  Smith,  2  Dougl . 
441,  in  which  that  eminent  jurist  held  that 
the  king  might  authorize  the  erection  of  a 
structure  in  front  of  defendant's  premises, 
between  high  and  low  water  mark,  in  the 
River  Thames,  even  though  the  defendant 
was  thereby  cut  off  from  the  use  of  his  wharf. 

The  result  of  our  investigation  of  the 
authorities  leads  us  to  the   conclusion  that 
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riparian  proprietors  on  the  shore  of  the  navi- 
gable waters  of  the  State  have  no  special  or 
peculiar  rights  therein  as  an  incident  to  their 
estate.  To  hold  otherwise  would  be  to  deny 
the  power  of  the  State  to  deal  with  its  own 
property  as  it  may  deem  best  for  the  public 
good. 

If  the  State  cannot  exercise  its  constitu- 
tional right  to  erect  wharves  and  other  struc- 
tures upon  its  public  waters  in  aid  of  naviga- 
tion without  the  consent  of  adjoining  owners, 
it  is  obviously  deficient  in  the  powers  of 
self-development  which  every  government 
is  supposed  to  possess— a  proposition  to 
which  we  cannot  assent.  See  bralveston  v. 
Menard,  28  Tex.  349. 

Nor  do  we  think  this  view  in  any  way  con- 
flicts with  the  Constitution  of  the  State,  but, 
on  the  contrary,  we  believe  it  is  in  strict 
harmony  with  it,  when  all  its  parts  are  con- 
strued together.  We  cannot  think  that  the 
building  by  the  State  or  its  grantees  of 
wharves  upon  shores  of  navigable  waters 
would  constitute  either  a  taking  or  damaging 
of  private  property  for  public  use  in  contem- 
plation of  the  Constitution. 

The  next  question  to  be  considered  is.  By 
what  right,  if  any,  do  appellants  occupy  the 
shore  in  front  of  appellee's  premises?  And 
in  considering  this  question,  it  must  be  re- 
membered that  the  demurrer  in  this  case  ad- 
mits that  they  have  thereon  valuable  im- 
provements in  actual  use  for  commerce,  trade 
and  business,  and  that  said  improvements 
were  on  said  lands  on  March  26,  1890,  the 
date  of  the  passage  of  the  Tide  Land  Act ; 
that  said  lands  are  within  one  mile  of  the 
corporate  limits  of  the  City  of  Tacoma ;  that 
the  harbor  lines  have  not  been  fixed  opposite 
to  said  lands,  and  that  the  same  have  not  been 
disposed  of  by  the  State. 

Appellee  has  never  erected  any  improve- 
ments on  the  shore,  but  claims  that  the  ap- 
pellants are  trespassers  and  that,  as  against 
them,  he  is  entitled  to  relief  by  injunction. 
On  the  other  hand,  appellants  claim  to  be 
rightfully  in  possession  of  the  disputed  lands 
bv  authority  of  the  Act  of  the  Legislature 
above  mentioned. 

'  Section  11  of  this  Act  provides  that  "the 
owner  or  owners  of  any  lands  abutting,  or 
fronting  upon,  or  bounded  by,  the  shore  of 
the  Pacific  Ocean,  or  of  any  bay,  harbor, 
sound,  inlet,  lake  or  watercourse  shall  have 
the  right  for  sixty  (60)  days  following  the 
filing  of  the  final  appraisal  of  the  tide  lands 
to  purchase  all  or  any  part  of  the  tide  lands 
in  front  of  the  lands  so  owned :  provided, 
that  if  valuable  improvements  in  actual  use 
for  commerce,  trade  or  business  have  been 
made  upon  said  tide  lands  by  any  person,  as- 
sociation or  corporation,  the  owner  or  owners 
of  such  improvements  shall  have  the  exclu- 
sive right  to  purchase  the  land  so  improved 
for  the  period  aforesaid :  .  .  .  provided,  that 
nothing  in  this  Act  shall  be  so  construed  as 
to  apply  to  any  improvements  made  after  the 
passage  of  this  Act." 

We  think,  by  a  fair  construction  of  this 
statute,  that  appellants  are  rightfully  in  pos- 
session of  the  disputed  premises,  and  have  a 
right  to  maintain  their  improvements  as  they 
were  on  March  26,  1890,  but  that  they  have 
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no  right  to  enlarge  their  erections,  prior  to 
such  time  as  they  may  be  authorized  to  pur- 
chase the  lands   from   the  State. 

For  the  foregoing  reasons,  tJit  judgment  of 
tfie  court  bel&ir  is  reversed  and  the  cause  remanded 
for  fur  titer  proceedings  in  accordance  with  thii 
ofdnion.     So  ordered. 

We  concur :  Hoyi»  Scott  and  Dunbar* 
JJ. 

StileBt  J.,  dissenting: 

The  plaintiff  in  the  superior  court,  the  ap- 
pellee here,  alleged  ownership  to  lots  15,  16 
and  17  in  blocks  1  and  2  in  Wallace's  Addi- 
tion to  the  City  of  Tacoma :  that  his  lots  bad 
a  water  frontage  on  Puget  Sound,  a  navi- 
gable arm  of  the  sea,  for  a  distance  of  more 
than  150  feet ;  that  defendants  had,  about  May 
1,  1890,  taken  exclusive  possession  of  the 
shore  in  front  of  his  lots,  including  all  the 
area  between  high  and  low  water  marks,  and 
had  placed  certain  obstructions  in  the  way 
of  his  access  to  the  water,  and  were  threaten- 
ing to  increase  the  obstructions,  and  refused 
him  any  access  to  the  water  from  his  land, 
or  to  permit  him  to  enjoy  any  of  his  riparian 
rights.  The  prayer  of  the  complaint  was 
for  a  mandatory  injunction  to  secure  the  re- 
moval of  the  obstructions. 

The  answer  admitted  plaintiff  *s  ownership 
to  high- water  mark,  but  denied  his  right  of 
access  and  all  other  riparian  rights ;  admitted 
taking  possession  of  the  shore ;  claimed  im- 
provements in  actual  use  for  commerce,  trade 
and  business  on  March  26,  1890,  and  prior 
thereto,  and  the  right  to  purchase  the  land 
improved  under  the  Act  of  that  date ;  and  al- 
leged the  distance  between  high  and  low 
water  marks  to  be  not  exceeding  250  feet, 
and  from  high  water  to  water  of  the  depth 
of  five  fathoms  to  be  400  feet. 

The  court  below  sustained  a  demurrer  to 
the  answer  and  the  opinion  of  this  court 
has  reversed  the  ruling. 

I  think  the  demurrer  sliould  have  been  sos 
tained,  first,  for  the  reason  that  the  al lec- 
tions of  the  answer  intended  to  show  in\pTtn*e- 
ments  March  26,  1890,  was  not  the  statement 
of  any  fact,  but  a  conclusion  of  law;  and, 
secondly,  on  the  main  question,  because  the 
law  of  the  case  is  different  from  that  an- 
nounced by  the  court  in  its  decision. 

This  is  the  first  instance  in  tho  recorded 
history  of  English  or  American  law  where 
private  persons,  for  private  ends,  have  been 
sustained  by  a  court  in  taking  and  main- 
taining permanent  possession  of  the  sborv  of 
an  arm  of  the  sea,  or  of  any  navigable  wat^r. 
to  the  exclusion  of  the  owner  of  the  hank 
from  passinff  over  it  to  the  water ;  and  if  the 
Act  of  Marcli  26,  1890,  has  the  effect  ascribed 
to  it,  it  is  the  first  Act  of  an  English  or 
American  Legislature,  not  excepting  those 
of  New  York  and  New  Jersey,  which  ha* 
ever  done  so  much. 

The  public  right  in  navigable  waters^  ao^i 
to  the  soils  underlying  them  has  been  fnvly 
regulated  and  disposed  of  by  botli  Parlia- 
ment and  the  Legislatures,  but  both  have 
held  sa'cred  the  rights  admitted  to  exist  in 
connection  with  the  lands  bordering  the 
waters,  whether  with  or  without  c««istitu- 
tional  rules  against  taking  private  property 
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without  compensation.  These  rights  have 
been  regulated  in  divers  ways  proper  to  their 
locality,  according  to  the  complicated  neces- 
sities of  crowded  harbors  or  the  unfrequented 
shores  of  remote  waters ;  but  while  it  is  true 
that  a  few  courts  have  theoretically  denied, 
many  have  actually  upheld,  them,  and  no 
otiier  Legislature  has  ever  ignored  them. 

Even  the  Act  of  the  Legislature  of  New 
Vork,  in  1840,  which  gave  rise  to  the  case 
>f  Gould  V.  Hudson  River  E.  Co.,  86  N.  Y. 
)48,  made  the  most  ample  provision  for  draw- 
)ri(ige9  so  as  to  continue  navigation  in  bays 
A\d  streams  cut  off  by  the  railroad,  and  for 
lie  extension  of  wharves  and  docks  across 
he  tracks  to  the  river  beyond  ;  all  of  which 
ftis  in  obedience  to  the  settled  policy  of  the 
tate  inaugurated  in  1786,  which  prohibited 
le  sale  of  any  shore  lands  toother  thanripa- 
ian  owners.  Rurnsey  v.  Kew  Fork  dt  iV.  K  R. 
'r>.  114N.Y.  423.     . 

Of  the  other  old  States,  every  one,  from  the 
[assachusctts  Colony  in  1641,  down  to  New 
»rsey  in  1848  and  1869,  has  similar  provis- 
•ns  to  those  of  New  York,  and  a  similar 
)licy. 

Of  "the  younger  States,  while  some  have  no 
•ovisions  by  statute  on  the  subject,  every  one 
hich  has  a  statute  yields  to  the  sliore  owner 
e  right  to  wharf,  and  in  the  great  majority 
the  others,  the  courts  have  held  such  a 
(ht  to  exist  whenever  the  question  has  been 
esented.  I  know  this  argument  proves 
thing  in  the  face  of  the  claim  that  it  is  for 
dry  St«te  to  settle  for  itself,  through  its 
gislature,  what  its  policy  in  this  regard 
11  be.  I  adduce  it  merely  by  way  of  offer- 
r  a  reason  why  this  court  should  be  slow 
conclude  that  the  effect  of    the  Act  of 

0  was,  and  was  intended  to  be,  what  it 
now  been  decided  to  be. 

Ve  are  not  a  new  people.  As  an  orgaai/^d 
imunity  we  date  from  1853.  True  the 
ereignty  was  withheld  until  1889;  but 
>n  the  faith  of  a  policy  adopted  and  placed 
>ng  the  statutes  of  the  Territory  in  1854, 
Is  were  acquired  upon  the  shores  of  our 
i gable  waters,  and  improvements  made  at 
it  cost  by  private  persons ;  improvements 
oh  had  a*  large  share  in  making  it  possible 
^Yashin^ton  to  become  a  State,  but  which 
principle  of  the  court's  decision  would 
er  it  possible  for  the  very  next  Legisla- 
te sweep  out  of  existence  or  confiscate 
out  compensation. 

lis  was  a  territorial  statute,  it  is  true ; 
the  Territory  was  competent  to  frame, 
ciifl  frame,  policies  in  a  hundred  other 
culars,  between  which  and  this  I  can  see 
istinctioD.     If   Massachusetts,    in   1841. 

1  a  mere  colony  of  Great  Britain,  could 
utely  grant  away  the  soil  beneath  the 
-s  so  as  to  bind  her  when  she  became  a 
,  as  well  as  the  States  of  Maine  and  New 
ishire  ;  and  if  the  provincial  governor 
;w  York  could,  in  1689,  grant  to  the 
of  New  Y^ork  the  fee  of  the  shore  be- 
I  lii^h  and  low  water  marks,  whereon 
ow    based  some  of   the 'most  valuable 

in  that  city  and  in  the  world,  it  would 
to  be  no  great  violation  of  common 
to  say  that  the  Territory  of  Washington 
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could  lawfully  legislate  to  the  extent  of  the 
Act  of  1854. 

And  who  has  ever  questioned  the  title  to 
shore  lands  under  the  Massachusetts  ordi- 
nance, or  under  the  Dongan  Charter  of  1689? 

But  it  is  said  that  the  Constitution,  or  the 
Act  of  1890,  or  both  together,  have  repealed 
the  Act  of  1854.     Let  us  see. 

In  the  schedule  of  the  Constitution,  art. 
27  §  2,  in  obedience  to  the  last  clause  of  sec- 
tion 24  of  the  Enabling  Act,  it  was  provided 
that  all  laws  in  force  in  the  Territory,  not 
repugnant  to  the  Constitution,  should  remain 
in  force  until  they  expired  by  limitation  or 
were  repealed  b^  the  I^egislature :  and  then 
there  was  a  proviso :  "  That  this  section  shal  1 
not  be  so  construed  as  to  validate  anv  Act  of 
the  Legislature  of  Washington  Territory 
granting  sliore  or  tide  lands  to  any  person, 
company  or  any  municipal  or  private  corpora- 
tion." What  effect  does  that  proviso  have 
on  any  such  Act?  It  prevents  the  Constitu- 
tion from  **  val  idating'^  it.  If  the  Act  was  a 
valid  law,  it  continued  so;  if  it  was  invalid 
it  continued  the  same.  Everybody  knows 
that  the  proviso  was  aimed  at  a  single  case 
where  the  Legislature  of  the  Territory  did 
once  attempt  to  j^ant  shore  lands  to  a  railroad 
company ;  and  it  was  merely  to  prevent  that 
Act  from  gathering  force  from  the  Constitu- 
tion so  as  to  render  that  valid  which  it  was 
suspected  had  become  or  had  always  been  in- 
valid, that  the  proviso  was  enacted.  The 
grant  was  believea  to  have  been  a  fraud,  and 
dead  in  law ;  and  the  proviso  was  to  prevent 
its  being  galvanized  into  life. 

But  the  Act  of  1854  (Code,  §  8271)  was 
not  a  grant  of  lands,  in  any  sense.  This 
court  has  said  it  was  **  but  a  license  at  most, " 
and  while  I  do  not  a^ree  that  the  right  to 
wharf  out  was  depenaent  upon  the  Act,  the 
court's  statement  is  good  law  to  the  effect 
that  it  was  not  a  grant  of  tide  or  shore  lands, 
and  therefore  was  not  covered  by  the  proviso 
in  question.  But  mark  the  difference  when 
the  Constitution  touches  shore  lands  covered 
by  patents  of  the  United  States,  taken  and 
paid  for  in  ^ood  faith  by  settlers.  Article 
17  treats  of  tide  lands,  and  in  its  second  sec- 
tion the  State  expressly  disclaims  all  title 
to  such  patented  lands  unless  the  United 
States  shall  set  aside  the  patents  as  fraudu- 
lent. Now.  under  the  case  of  Pollard  v. 
Ilagah,  these  patents,  so  far  as  the  tide  lands 
were  concerned,  were  absolutely  void,  and 
the  lands  would  have  belonged  to  the  State, 
but  for  the  constitutional  waiver  made  by 
the  people  of  the  State,  in  their  high  sense 
of  fairness  and  justice. 

The  only  other  provision  on  the  subject  in 
the  Constitution  is  in  section  1  of  art.  17, 
where  the  State's  ownership  of  the  beds  and 
shores  of  all  the  navigable  waters  in  the 
State  to  ordinary  hi^jh- water  mark  is  asserted. 
But  it  did  not  require  any  such  assertion  to 
vest  those  lands  in  the  State ;  for  by  an  un- 
broken line  of  decision  from  far  back  of  Pol- 
lard  V.  Ilagan  the  courts  have  held  that  this 
ownership  is  in  the  State,  thrust  upon  it  as 
sovereign,  in  trust  for  its  own  people  and 
those  of  the  nation  for  purposes  of  commerce 
and  navigation  as  natural  highways.     It  is 
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idle  to  say  that  this  assertion  in  the  Constitu- 
tion conferred  or  strengthened  the  actual  title 
of  the  State,  and  thiscould  not,  therefore,  have 
been  its  purpose.  But  there  was  a  valid 
purpose  to  subserve  by  the  assertion,  and  that 
was  to  put  it  beyond  question  that  in  this 
State  the  sovereignty  assumed  was  to  high- 
water  mark,  and  not  merely  to  low-water 
mark.  The  United  States,  in  all  its  grants 
has  conceded  that  the  fast  land  stops  at  high- 
water  mark,  but  in  some  of  the  States,  as 
Massachusetts,  Rhode  Island,  Illinois  and 
Minnesota,  the  title  of  the  shore  owner  has 
been  conceded  to  extend  to  low  water  or  a 
certain  distance  below  hi^h-water  mark. 
This  concession  was  by  legislation  in  some 
States,  and  by  the  decisions  of  courts  in 
others.     Meyers  v.  St.  Louis,  8  Mo.  App.  266. 

I  hold  that  it  was  to  place  Washington  in 
the  rank  of  the  greater  number  of  States 
which  stop  the  title  of  the  shore  owner  at 
high  water  that  the  constitutional  assertion 
of  ownership  was  made,  and  for  no  other 
purpose,  since  no  other  purpose  could  be 
sul)served  by  it. 

But  mark,  again,  the  care  with  which  this 
assertion  of  ownership  was  coupled  with  the 
proviso:  ''That  this  section  shall  not  be 
construed  so  as  to  debar  any  person  from  as- 
serting his  claim  to  vested  rights  in  the 
courts  of  the  State." 

Under  the  view  the  court  takes  of  these 
constitutional  provisions,  what  vested  right 
could  there  be  to  which  the  proviso  would 
apply?  It  could  not  have  reference  to  any 
wharf  property  erected  under  the  Act  of  1854, 
since  the  court  says  that  Act  was  a  mere 
license ;  and  a  meVe  license  is  revocable  at 
the  pleasure  of  the  licensor  and  creates  no 
vested  right.  Kirett  v.  McKeitJuin,  90  N.  C. 
106;  JohtiMon  v.  Skillman,  29  Minn.  9o ;  St. 
Louis  Nat.  Stock  Yards  Co.  v.  Wiggins 
Ferry  Co.  112  111.  384;  Cobb  v.  Fislier,  121 
Mass.  169. 

So  the  court  holds  that  the  right  to  future 
accretions  is  not  a  vested  right,  citing  Taylor 
V.  Ufiderhill,  40  Cal.  471,  although  that  was 
merely  the  refusal  of  the  court  to  declare  a 
void  certiticate  of  purchase  from  the  State  a 
cloud  upon  plaintiff's  right.  This  leaves 
nothing  whatever  for  the  constitutional  pro- 
vision to  act  upon,  and  the  language,  under 
the  court's  interpretation,  is  mere  sound 
without  any  substance  whatever. 

The  article  (15)  on  harbors  and  tide-waters 
is  nothing  more  than  a  limitation  upon  the 
Legislature,  prohibiting  it  forever  from  dis- 
posing of  the  sea  or  river  beds  beyond  certain 
lines  in  front  of  incorporated  towns.  Such 
lines  exist  in  all  important  harbors  and  are 
drawn  to  preserve  the  public  right  of  navi- 
gation.  Lsually  their  location  is  changed 
from  time  to  time  ivs  circumstances  require ; 
and  it  was  a  change  of  this  kind,  fully  au- 
thorized by  the  State,  that  produced  the  case 
of  Yates  v.  yfilwaukee. 

The  court  seems  to  construe  section  2  of 
this  article  as  though  there  were  never  to  be 
any  wharves  here  except  •'upon  certain  desig- 
nated areas,''  and  that  construction  is  quite 
harmonious  with  the  views  taken  of  the  con- 
stitutional scheme  as  a  whole ;  but,  if  any- 
thing else, were  necessary  to  convince  one  that 
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the  whole  construction  is  wrong,  this  would 
supply  it.  Certainly  no  equally  absurd 
scheme  could  be  contrived  unless'  someone 
were  to  propose  that  until  the  State  build  its 
wharves  all  ships  must  be  anchored  at  the 
harbor  line. — cargo  and  passengers  to  get 
ashore  as  best  they  can. 

Turning  now  to  the  Act  of  March  26,  1890, 
the  first  thing  that  attracts  attention,  as  hav- 
ing a  bearing  on  the  matter  under  discussion 
is  that  for  some  reason  the  law  gives  the  pre- 
emptive right  to  buy  tide  lands,  with  certain 
exceptions,  not  to  the  public  at  large,  but  to 
the  upland  owner,  and  therein,  I  maintain,  is 
foreshadowed  the  general  policy  of  the  State 
on  this  subject,  which  is  to  enlarge  the  right 
conceded  to  be  in  upland  owners  by  the 
Act  of  1854,  and  is  exactly  in  harmony  with 
the  legislation*  of  every  other  State  in  the 
Union  which  has  lands  of  this  chamcter  and 
law^s  upon,  the  subject.  I  say  this  is  the 
policy,  because  it  is  not  going  outside  of 
proper  bounds  to  further  say  that  of  all  the 
shores  of  navigable  waters  within  the  State 
of  Washington  not  one  ten -thousandth  part 
will  be  free  from  this  pre-emptive  right  of 
shore  owners,  or  their  grantees  under  section 
12  of  the  Act. 

This  section  12  has  some  striking  language 
in  it,  which,  to  my  mind,  further  shows  the 
policy.  Under  it,  when  an  abutting  owner 
has  attempted  to  convej  tide  lands  in  front 
of  his  uplands,  or  littoral  rights  therein,  his 
grantee  may  purchase  the  tide  lands  to  the 
extent  of  the  tract  or  rights  (littoral  rights) 
so  conveyed.  Now  what  are  the  **  littoral 
rights"  which  the  upland  owner  could  so 
convey?  Are  they  what  the  Constitution 
speaks  of  as  "vested"  rights?  The  mere 
license  under  the  Act  of  1854  was  not  one  of 
them,  because  a  license  is  personal  to  the 
licensee  and  cannot  be  conveyed.  18  Am.  & 
Eng.  Encyclop.  Law,  545. 

What  "littoral"  right  could  an  upland 
owner  attempt  to  convey,  but  his  right  to 
wharf  out,  by  way  of  severance?  I  coofess 
inability  to  imagine  any  other;  and  if  there 
is  no  other,  and  this  one  has  no  existence, 
then  the  Statute  has  nothing  to  act  upon. 

But  suppose  it  were  the  wharf  license  that 
was  meant :  section  12  says  nothing  about  an 
executed  license  as  the  one  to  be  confirmed: 
and  if  this  be  the  littoral  right  intended  then 
the  Legislature  did  not  look  upon  the  Act  of 
1854  as  repealed  by  the  Constitution.  Fur- 
thermore, it  is  hard  to  see  what  good  the 
State's  deed  to  the  shore  owner's  grantee  will 
do  for  him,  whetlier  the  littoral  right  be 
natural  or  statutory,  if  the  harbor- line  area 
is  to  be  a  wall  between  him  and  deep  water. 
The  State  would  be  driving  a  hard  bargain, 
indeed,  with  any  such  plan  of  operation, 
and  is  not  to  be  suspected  of  such  a  scheme. 

But  the  most  important  thing  about  this 
section  12  is  the  legislative  admission  con- 
tained in  it,  that  the  "  land"  and  the  *^  litlonl 
right"  are  two  so  distinct  and  severable  things 
that  they  may  absolutely  belong  to  diffocnt 
persons  by  deeds  from  the  State.  This  is  ex- 
actly what  the  doctrine  of  riparian  access  and 
wharfage  is,  and  the  justice  of  the  provision 
made  is  apparent. 

Lastly,  touching  the  proviso  of  the  11th 
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tion:  "That  if  valuable  improvements, 
ictual  use  for  commerce,  trade  or  business 
e  been  made  upon  said  tide  lands  by  any 
son,  association  or  corporation  the  owner 
)wner8  of  such  improvements  shall  have 
exclusive  right  to  purchase  theland  so  im- 
red,  provided  that  nothing  in 'this  Act 
1  be  so  construed  (as)  to  apply  to  any  im- 
^ements  made  after  the  passage  of  this 
"  Here,  again,  the  care  of  the  Legisla- 
te preserve  the  right  of  the  upland 
sr  to  acquire  these  lands  is  manifested 
;  broadly,  for  subsequent  to  the  passage 
16  Act  no  enlargement  of  the  improve- 
s  can  be  made,  and  the  court  in  its  de- 
n  so  holds.  And  it  is  also  to  be  noted 
whereas  the  upland  o^^ner  may  acquire 
f  the  tide  lands  in  front  of  his  upland 
mprover  has  the  pre-emptive  right  to 
ng  but  the  "  land  so  improved ;"  so  that 
is  case  the  appellants'  purchase  would 
aited  to  the  exterior  line  of  their  actual 
I  op  the  26th  day  of  March,  1890,  and 
ppellee  could  acquire  all  in  front  of 
to  the  harbor  line. 

V  it  was  settled  in  Weber  v.  Board  of 
r  Comrs.  that  a  purchaser  of  tide  lands 
the  State  was  entitled  to  none  of  the 
of  a  riparian  owner.  85  U.  S.  18  Wall. 
L.  ed.  798. 

D  what  consideration,  then,  was  this 
iptive  right  conferred  upon  "improv- 
The  Act  itself  furnishes  the  answer, 
tion  12,  where  the  upland  owner  has, 
deed,  for  a  consideration,  conveyed 
hts  away,  his  grantee  will  be  pro- 
yet  there  may  be  another  class,  who 
erit  equally  as  strong  as  the  grantee 
\  deed.  Where  the  owner  of  the  fee 
has  stood  by  for  years,  whi]«  an  ad- 
aimant  under  color  of  title  has  made 
e  improvements,  the  improvements 
le  damages  for  withholding  pro  tanto 
^  541)  ;  and  if  the  inaction  of  the 
ontinues  beyond  the  term  of  our  Stat- 
imitations,  the  very  title  is  presumed 
passed  to  the  adverse  party.  An 
t,  however,  of  the  nature  of  which 
ind  owners'  rights  both  by  nature 
tatute  largely  partake,  is  much  more 
«t.  It  is  lost  if  the  holder  of  the 
?8,  or  permits  to  be  done,  any  Act  in- 
it  with  the  future  enjoyment  of  the 
Am.  &  Eng.  Encyclop.  Law,  147. 
ore  if  an  upland  owner  has,  in  any 
lained  passive,  while  another  has  in 
h  placed  erections  in  the  waters  in 
im,  which  have  not  been  abandoned, 
in  customary  use,  the  equitable 
sectioD  12  requires  that  an  estoppel 
led  against  the  denial  of  the  upland 
t  he  has  conveyed  to  his  permissive 
The  oourts,  which  have  oft^  re- 
Intrusions  of  this  kind,  when  ob- 
promptly,  would  have  supported 
itoppel  ;  why,  then,  should  not  the 
•e  recognize  it? 

laintain  that  the  Statute  did  not 
not  deprive  the  upland  owner  of 
^ht  to  move  promptly  in  the  courts 
30val  of  any  obstruction  to  his  ac- 
water,  where  it  was  placed  there 
3  will,   and  under  threats  of  force 


and  violence  as  the  fact  is  admitted  to  be  in 
this  case ;  and  that  whenever  such  a  state  of 
facts  exists  any  title  derived  from  the  State 
must  be  held  in  trust  for  the  upland  owner. 

Such  cases  are  precisely  within  the  prin- 
ciples of  Atkerton  v.  Fowler,  96  U.  S.  613, 
24  L.  ed.  782,  and  numerous  other  cases 
where  force,  fraud  and  the  misconduct  of 
officers  have  transferred  lands  patented  by 
the  United  States  to  their  rightful  owners. 

Emphasis  is  laid  upon  the  construction  b^ 
the  last  paragraph  of  the  section,  where  it 
is  provided  that  nothing  in  the  Act  shall  ap- 
ply to  improvements  made  after  the  date  of 
its  passage ;  showing  the  legislative  inten- 
tion to  discourage  all  scrambling  possessions 
or  claims  not  founded  upon  the  upland 
owner's  deed. 

Conceding,  however,  that  the  Act  was  in- 
tended to  apply  to  such  a  >claim  as  the  one 
at  bar,  it  cannot  be  regarded  in  any  other 
light  than  as  showing  tne  intention  to  make 
improvements  alone  the  basis  for  the  State's 
parting  with  its  legal  title,  leaving  the 
holders  of  adverse  equities  to  resort  to  the 
courts  for  their  enforcement.  United  States 
V.  Schurz,  102  U.  S.  378,  26  L.  ed.  167. 

And  here  the  importance  attached  to  a 
pleading  of  the  facts  in,  the  answer  appears. 
None  of  the  material  averments  of  the  com- 
plaint were  denied  ;  for  the  allegations  there 
in  of  the  plaintiff's  various  rights  were  not 
material.  If  by  nature  the  plaintiff  had  the 
rights  claimed,  it  was  not  necessary  to  plead 
them ;  and  the  Statute  gave  him  the  exclusive 
right  to  purchase.  The  answer  was  a  con- 
fession and  avoidance  in  the  nature  of  a  plea 
in  bar.  But  the  rules  of  equity  pleading  re- 
quire that  a  plea  in  bar  shall  state  the  facts 
upon  which  the  avoidance  is  claimed,  so  that 
the  plaintiff  may  demur  to  the  sufficiency 
of  the  facts  as  constituting  a  defense.  Oood- 
rich  V.  Pendleton,  3  Johns.  Ch.  385,  1  L.  ed. 
657 ;  McCloskey  v.  Barr,  38  Fed.  Rep.  165 ; 
Pumpelly  v.  Green  Bay  dk  M.  Canal  Co.  80 
U.  8.  18  Wall.  175,  20  L.  ed.  559 ;  Farley  v. 
Kittson,  120  U.  S.  308,  30  L.  ed.  684. 

This  answer  alleged  that  valuable  improve- 
ments in  actual  use  for  commerce,  trade  and 
business  had  been  made  upon  said  lands  long 
prior  to  the  26th  day  of  March,  1890,  and 
that  said  improvements  were  on  March  26, 
1890,  in  actual  use  for  commerce,  trade  and 
business,  and  that  the  defendants  are  the 
owners  of  and  in  possession  of  such  im- 
provement*. These  allegations  are  all  but 
legal  conclusions.  Poormanv.  Mills,  35  Cal. 
118;    MeCloskey  v.  Barr,  supra. 

The  decision  says  the  demurrer  admits  the 
truth  of  these  allegations.  But  a  demurrer 
admits  the  truth  of  such  facts  only  as  are 
well  pleaded,  and  not  of  mere  conclusions 
of  law. 

Of  what  could  these  improvements  consist 
that  would  bring  the  defendants  within  the 
statutes?  It  is  clear  that  there  were  no  docks, 
piers,  wharves  or  other  conveniences  of  ship- 
ping, because  it  is  declared,  in-  tli^  sixth 
paragraph,  to  be  the  intention  of  the  defend- 
ants to  erect  and  maintain  such  structures  in 
the  future ;  this  court  says  they  may  not  en- 
large their  present  improvements ;  and  their 
right  to  wharf  out  is  precluded  by  the  de- 
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cision  in  Weber  ^.  Board  of  Harbor  Comr$.,  and 
by  the  fact  that  either  the  upland  owner  or 
someone  else  may  buy  the  area  in  front  of 
them  to  the  harbor  line. 

I  conclude,  therefore,  that  there  is  nothing 
in  the  Constitution  or  the  Statute  which  is 
hostile  to  the  doctrine  of  riparian  access  and 
the  right  to  wharf ;  that  if  it  is  denied  tenta- 
tively by  section  1,  art.  I't,  the  proviso  leaves 
it  to  the  courts  to  say  whether,  under  the  law, 
such  rights  exist ;  and  that  upon  the  pleadings 
the  jucigment  should  have  been  sustained. 

The  court  has  found  that  upon  authority  a 
riparian  proprietor  on  the  shore  of  the  sea, 
or  its  arms,  has  no  rights  as  against  the  State 
or  its  grantees  to  continued  access  to  the 
water  to  extend  wharves  in  front  of  his  land 
below  high- water  mark.  In  the  language  of 
Mr.  Lewis,  in  his  work  on  Eminent  Uou.ain, 
p.  83,  it  has  done  so  ■*by  a  narrow  and  tech- 
nical course  of  reasoning,  based  upon  the  fact 
that  the  title  to  the  soil  is  in  the  State  or 
public,**  and  has  not,  as  I  conceive,  accepted 
the  great  weight  of  authority  both  in  Eng- 
land and  America.  To  my  mind  in  reaching 
its  conclusion  it  has  completely  ignored  the 
prime  common  source  of  the  State's  title  and 
of  the  riparian  claim  to  access,  which  is  that 
the  navigable  waters  are  natural  public  high- 
ways. I  et,  as  compared  with  this  matter  of 
substance  all  questions  of  reclamation,  of 
accretion  and  selection,  of  fishery  and  sea- 
weed, pale  and  fade  into  insignificance.  It 
is  as  higtiways  that  the  sovereignties  of  the 
world,  and  particularly  our  own,  have  any 
jurisdiction  over  the  navigable  waters  differ- 
ing in  any  respect  from  their  jurisdiction 
over  the  fast  land,  and  their  different  juris- 
diction is  of  precisely  the  same  character  as 
the  jurisdiction  over  highways  upon  the 
land. 

Under  the  Constitution  of  the  United  States 
Congress  has  the  power  to  regulate  commerce 
between  the  States  and  with  foreign  waters; 
but  while  under  this  power  it  has  never  yet 
undert4iken  to  dictate  concerning  the  manner 
of  construction  of  any  land  highway  not 
undertaken  by  itself,  it  has  gone  upon  the 
water  highways,  lK)th  tide  and  Iresh,  and  as- 
sumed the  broadest  control,  deepening  chan- 
nels, changing  harbors,  building  dikes  and 
regulating  the  building  of  bridges,  in  all  of 
which  it  has  been  sustained  by  the  Supreme 
Court  of  tlie  United  States,  solely  because  the 
waters  are  natural  highways.  But  it  is  at  this 
point  tlmt  the  opponents  of  the  riparian  right 
of  access  make  their  strong  stand,  and  where 
the  forces  of  the  parties  for  and  against  meet 
in  final  conflict ;  and  that  the  court  did  not  see 
fit  to  allude  to  this  phase  of  the  question  is 
greatly  to  be  regretted.  For  the  real  ques- 
tion involved  here  is  not  whether  the  owner 
of  upland  bordering  upon  the  sea  has  any 
adverse  claim  to  the  soil  under  the  water,  as 
against  the  State ;  but  whether,  being  upon 
his  own  fast  land,  he  can  step  therefrom  upon 
the  public  highway,  there  as  a  member  of  the 
public  to  enjoy  the  public  right  of  passage. 

In  the  ca.se  at  bar  the  appellants,  possessing 
themselves  of  the  exact  line  which  borders  the 
land  and  the  highway,  say  to  the  landowner: 
"  You  can  reach  the*  water  by.  yonder  street ; 
or,  if  you  will  wait  until  we  have  built  a 
12  L.  R.  A. 


wharf  here  you  can  pass  over  it  at  the  same 
rate  of  toll  as  any  other  person.  In  the 
meantime  you  cannot  pass  at  all."  The  ap- 
pellants, however,  in  order  to  sustain  their 
own  position,  are  forced  to  maintain  the  very 
doctrine  they  fight  against,  tliat  of  the  right 
of  access.  They  oppose  the  upland  owner  8 
access,  but  havfng  planted  themselves  in  the 
highway,  they  propose  to  build  wharves  and 
maintain  access  themselves.  By  their  im- 
provements they  propose  to  turn  the  shallows 
into  land,  and  then  will  claim  that  access  to 
the  water  is  necessary  to  its  enjoyment.  But 
here  is  land  formed  by  nature,  that  since  tinie 
was  had  no  other  outlet  than  over  the  sea,  put 
there  by  nature  as  a  highway.  The  land 
passed  from  the  sovereign  owner  by  right  of 
discovery, 'the  United  States,  by  solemn  pat- 
ent, to  the  appellee,  who  is  now  told  thai  the 
highway  he  relied  upon  is  forever  closed 
without  his  consent  and  without  any  com- 
pensation for  his  loss.  Has  he  been  dam- 
aged? Actually,  oh,  yes!  will  be  admitted 
by  his  bitterest  opponent;  but  not  in  law. 
because  the  title  to  the  land  beneath  this 
water  is  in  the  State.  But  wherein  does  the 
nature  of  the  State's  title  to  soil  under  nan* 
gable  waters  differ  from  that  of  its  title  to 
soil  of  a  land  highway?  No  writer  or  court 
that  I  have  been  able  to  consult  points  out 
the  distinction,  if  there  be  one,  except  the 
subjection  of  the  State's  title  in  the  sub- 
merged soil  to  the  constitutional  powers  of 
Congress.  If  the  purpose  to  be  subserved  by 
the  State's  holding  the  two  titles  is  identi- 
cal then,  viz. ,  the  perpetuation  of  highways, 
it  seems  extremely  difilcult  to  argue  on  any 
secure  or  even  plausible  ground  that  Uie 
owner  of  land  abutting  on  the  sea  has  not 
the  same  right  of  access  to,  and  continuaoce 
of,  his  highway,  as  his  neighbor  who  abuts 
upon  a  land  highway. 

Certainly  it  is  not  necessary  to  argue  what 
the  rights  of  an  abutter  on  a  road  or  street 
are.  The  State,  or  its  hand -maidens,  the 
county,  township,  or  municipal  corporation, 
i^gulate  and  improve  the  way,  but  they  can- 
not destroy  it  or  injure  the  abutter's 'direct 
access  to  it  from  every  part  of  his  frontage, 
without  compensation. 

A  late  writer  on  this  subject  says:  *'(^Dce 
a  highway  always  a  highway."*  is  an  old 
maxim  of  the  common  law  to  which  we  have 
often  referred,  and  so  far  as  concerns  the 
rights  of  abutters,  or  others  occupying  a 
similar  position,  who  have  lawfully  and  in 
good  faith  invested  or  obtained  property  in- 
terests in  the  just  expectation  of  the  ci»n- 
tinued  existence  of  the  highway,  the  maxim 
still  holds  good.  Not  even  the  Legislature 
can  take  away  such  rights  without  compen- 
sation.**   Elliott,  Roads  and  Streets,  p.  65?*. 

To  illustrate  this  by  more  explicit  autlior- 
ity :  It  has  long  been  settled  that  running 
a  street  railroad  is  a  proper  public  use  of  a 
street,  when  it  is  built  so  as  not  to  interfere 
unnecessarily  with  the  public  right  to  travel 
over  it ;  and  that  the  mere  erection  of  such 
a  structure  on  the  surface  of  the  street  dots 
not  entitle  an  abutting  owner  to  compensa- 
tion, even  when  the  fee  of  the  street  is  in 
him.  But  in  some  large  cities  it  became 
necessary  to  have  elevated  railroads  to  cany 
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on  the  traffic.  These  were  authorized  hjr  the 
Legislature  of  New  York  with  no  provision 
for  compensating  abutters ;  and  in  a  very  re- 
cent case,  where  an  elevated  railroad  had 
been  built  in  front  of  his  premises  on  Pearl 
Street  an  *  abutting  owner*  sued  the  railroad 
company  for  damages.  Ahendroth  v.  New 
York  Elev.  R.  Co.  (N.  Y.)  25  N.  E.  Rep. 
496. 

The  Court  of  Appeals  in  its  decision  said  : 
**The  t€rm  'abutting  owner'  will  be  used  in 
this  judgment  to  denote  a  person  having  land 
bounded  on  the  side  by  a  public  street,  and 
having  no  title  or  estate  m  its  bed  or  soil 
and  no  interests  or  private  rights  in  the  street 
except  such  as  are  incident  to  lots  so  sit- 
uatea.  .  .  .  There  is  no  finding  that  the 
plaintiff,  or  any  one  of  his  predecessors  ever 
had  any  title  to  or  estate  in  the  land  where- 
on this  street  is  maintained,  or  any  interest 
except  that  of  an  abutting  owner."  The 
court  then  recalls  numerous  cases  where  abut- 
ting owners,  both  in  city  and  country,  in 
England  and  America,  had  been  allowed 
special  damages  for  obstructions  in  high- 
ways not  opposite  their  land  and  not  author- 
ized by  legislative  enactment,  as  well  as  sev- 
eral late  cases  in  that  State  where  the  same 
principle  had  been  upheld  where  the  obstruc- 
tion was  by  legislative  authority.  Speaking 
of  these  last  cases  it  says :  "The  judgments 
for  damages  which  have  been  recovered  and 
sustained  aganst  the  elevated  railroads  do  not, 
and  cannot,  rest  on  the  ground  that  the  roads 
ai'e  public  nuisances,  for  they  were  construct- 
ed pursuant  to  statute ;  and  besides,  as  before 
stated,  a  public  nuisance  does  not  create  a  pri- 
vate cause  of  action  unless  a  private  right  ex- 
ists and  is  specially  injured  by  it.  The  only 
remaining  ground  upon  which  they  can  and 
do  stand  is  that,  by  the  common  law,  the  plain- 
tiffs had  private  rights  in  the  streets  before 
the  roads  were  built  or  authorized  to  be 
built.  .  .  .  The  Constitution  of  this 
State  provides :  "  Nor  shall  private  property 
be  taken  for  public  use  without  just  compen- 
sation." It  is  settled  by  Story's  Case,  90  N. 
Y.  122,  and  ImIiv's  Case,  104  N.  Y.  268,  6 
Cent.  Rep.  371,  that  such  rights  as  this  plain- 
tiff has  in  Pearl  Street  are  private  property 
within  the  meaning  of  the  constitutional 
provision  quoted.  ...  It  follows  that 
the  authority  conferred  by  the  Legislature 
to  construct  the  road  is  not  a  defense  to  the 
action." 

As  will  be  seen,  from  the  decision,  so  far 
as  the  public  generally  was  concerned,  no 
matter  how  great  was'  the  nuisance  in  the 
street,  it  could  remain,  because  the  Legisla- 
ture authorized  it. 

And  while  I  am  so  near  the  subject,  I  will 
here  refer  to  the  case  of  Ilohoken  v.  Pennsyl- 
vania R.  Co.,  124  U.  8.  656,  81  L.  ed.  548, 
relied  upon  by  the  court  to  sustain  its  decis- 
ion. For  the  student  of  that  case,  it  seems  to 
me,  must  see  that  the  only  matter  there  in  issue, 
and  decided,  was  whether  the  State  of  New 
Jersey,  as  the  superior  of  the  City  of  Hobo- 
ken,  could  wholly  destroy  the  public  right 
of  passage  over  filled-up  lands  at  the  end  of 
a  street,  beyond  the  end  of  the  street  as  origi- 
nally dedicated.  No  private  citizen  was 
complaining,  and  the  court  says,  on  page 
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698 :  **  The  right  Insisted  upon  in  these  ac- 
tions by  the  City  of  Hoboken  is  the  public 
right,  and  not  the  right  of  individual  citi- 
zens claiming  by  virtue  of  conveyances  of 
lots  abutting  on  streets  made  by  Stevens  or 
his  successors  to  the  title.  The  public  right 
represented  by  the  plaintiff  is  subordinate  to 
the  State,  and  subject  to  iis  control.  The 
State  may  release  the  obligation  to  the  pub- 
lic, may  discharge  the  land  of  the  burden  of 
the  easement,  ana  extinguish  the  public  right 
to  its  enjovment.  Whatever  it  may  do  in 
that  behalf  conclusively  binds  the  local  au- 
thorities, when,  as  in  the  present  cases,  the 
rights  of  action  asserted  are  based  exclusively 
on  the  public  right."  And  it  might  have 
added  that  the  Legislature  of  New  Jersey 
could  have  altogether  destroyed  the  corpora- 
tion of  Hoboken :  but  it  could  not  touch  the 
right  of  a  single  lotowner,  corporation  or 
no  corporation,  to  pass  from  his  lot  to  the 
street,  and  thence  abroad. 

The  difficulty  which  the  court  finds  in 
harmonizing  Yates  v.  Milwavkee.  77  U.  S.  10 
Wall.  497,  19  L.  ed.  984,  and  the  other 
leading  cases  in  the  United  States  Supreme 
Court,  with  Hoboken  v.  Pennsyltania  R  Co. 
vanishes  entirely  when  the  right  of  the  State 
to  incumber  a  public  highway,  or  to  destroy 
it  altogether,  so  far  as  the  public  ri^ht  is 
concerned,  is  studied  in  connection  with  a 
case  like  that  of  Abendroth  and  the  other 
New  York  Elevated  Railroad  cases,  and  the 
same  principles  are  applied  to  both  as  should 
be  done. 

And  now,  the  right  to  wharf  is  derived  by 
strict  analogy  from  the  abutter's  right  in  con- 
nection with  a  land  highway.  For  no  one 
questions  the  right  of  an  abutter,  where  the 
improved  roadway  covers  but  a  narrow  strip 
in  the  middle  of  the  way,  to  build  for  him- 
self a  convenient  means  to  reach  the  traveled 
track,  over  the  intervening  land  :  and  so  on  the 
waterway,  the  navigable  part  of  the  water  is 
the  actual  way,  to  'which  the  wharf  is  the  rea- 
sonable means  of  access.  And  as  the  right  of 
access  to  the  road  pertains  to  every  portion 
of  the  abutter's  front,  so  the  right  to  wharf 
belongs  to  all  of  the  riparian  owners'  fronts. 
I  know  it  is  said,  in  response  to  this,  that 
the  abutter  cannot  charge  a  toll  to  any  mem- 
ber of  the  public  who  goes  upon  his  side- 
way.  Granted.  But  there  is  no  question 
here  of  charging  wharfage,  which  must  be 
always  reasonable,  and  is  alwavs  under  the 
public  control.  Parkershvrgh  it  0.  R.  7'ransp. 
Go.  V.  Parkersburg,  107  U.  S.  699,  27  L.  ed. 
587. 

It  was  strongly  intimated  in  Yates  v.  ^fil- 
waukee  that  whenever  the  water-way  was 
made  navigable  up  to  the  line  of  the  upland 
owner's  land,  he  could  then  no  longer  main- 
tain his  right  to  project  his  wharf.  But 
except  in  very  contracted  waters,  the  cheaper 
and  more  practical  way  is  to  build  out  the 
wharves,  instead  of  deepening  the  water. 

The  deprivation  of  these  private  rights  by 
the  State  for  its  own  public  purposes  is  the 
taking  of  property,  whether  on  land  or  water, 
and  must  be  compensated. 

Why,  at  this  day,  are  these  rights  denied? 
I  think  this  is  the  reason.  Sometimes  it  hap- 
pens that  it  is  not  necessary,  for  purposes  of 
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navigation,  that  the  water-way  should  be  as 
wide  as  nature  has  made  it. 

Moreover,  the  waters  have  washed  down 
tlie  banks  and  made  shoals  and  flats,  which 
can  be  filled  up  and  made  fast  land,  valu- 
able for  building  and  even  farming  purposes. 
The  self  interest  of  upland  owners  has  led 
them,  in  some  instances,  backed  by  their  law- 
ful riparian  rights,  to  claim  substantially 
the  whole  beneficial  use  of  the  entire  area 
from  the  high- water  mark  to  the  point  of 
navigability,  by  which  means,  and  the  non- 
assertion  of  the  State's  rights,  they  have  filled 
up  the  fiats,  excluded  the  water  and  made 
land  of  the  whole.  In  some  States,  as  Rhode 
Island  and  Minnesota,  this  has  been  conceded 
to  them  as  a  right,  and  the  public  has  received 
nothing  for  its  complaisance.  This  is  not 
justice.  The  protest  against  such  a  monop- 
oly has,  as  is  often  the  case  in  such  matters, 
overflown  its  proper  bounds  and  gone  to  the 
extent  of  denving  all  riparian  rights.  But 
there  is  a  middle  course  which  is  the  right 
one,  in  my  judgment,  and  which  the  courts 
ought  to  pursue  as  leading  to  the  law  of 
these  cases.  I  regret  that  the  decision  here 
adopted  follows  one  of  the  extremes  and  not 
the  middle  course. 

I  now  come  to  consider  the  cases  cited  by 
Uhe  court  as  requiring  its  conclusion. 

Theoretically  that  is  not  land  which  is 
beneath  navigable  water;  from  the  high- 
water  mark  all  beyond  is  water.  Grants  of 
land  stop  at  the  margin,  no  matter  how  shal- 
low or  extensive  may  be  the  shoals  beyond. 
Yet,  although  we  do  not  endure  the  State  as 
an  ordinarv  landlord,  we  say  that  the  title  to 
the  sea  and  river  bottoms  is  in  it.  The  State 
holds  upland  upon  the  same  terms  and  with 
the  same  rights  as  a  private  citizen.  We 
enforce  this  rule  even  upon  tlie  federal 
government,  in  all  but  the  matter  of  taxation 
and  the  right  of  eminent  domain. 

There  was  a  time  when  it  was  thought 
that  the  land  beneath  navigable  waters  be- 
longed to  the  United  States ;  but  the  Supreme 
Court  in  PoUard  v.  Hagan  awarded  it  to  the 
several  States.  Yet,  in  that  great  case,  44 
U.  S.  3  How.  229,  11  L.  ed.  573,  the  court  said 
that  Alabama  held  these  submerged  lands  as 
a  part  of  her  sovereignty  and  jurisdiction, 
not  governed  hj  the  common  law  of  England 
as  it  prevailed  in  the  Colonies  before  the  Rev- 
olution, but  as  modified  bv  our  own  insti- 
tutions, and  that  "although  the  territorial 
limits  of  Alabama  ha^e  extended  her  sov- 
ereign power  into  the  sea,  it  is  there,  as  on  the 
shore,  but  municipal  power  subject  to  the 
Constitution  of  the  United  States,  and  the  laws 
which  shall  be  made  in  pursuance  thereof . " 
And  it  is  worthvof  note  thatthe  eminentcoun- 
sel  who  successfully  presented  that  case  for  the 
defendant  said:  **A  right  to  the  shore  be- 
tween high  and  low  water  mark  is  a  sov- 
ereign right,  not  a  proprietary  one.  Rivers 
do  not  pass  by  grant,  but  are  an  attribute  of 
sovereignty.  The  right  passes  in  a  peculiar 
manner;  it  is  held  m  trust  for  every  in- 
dividual proprietor  in  a  State  or  the  United 
States,  and  requires  a  trustee  of  great  dignity. 
Rivers  must  be  kept  open ;  they  are  not  land 
which  may  be  sola.     Martin  v.   Wadddl." 

I  think  there  is  a  popular  idea  that  PoUard 
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V.  Ha{fan  in  some  way  involved  the  question 
of  riparian  rights.  On  the  contrary,  it  was 
a  contest  between  a  patentee  of  tide  flats  from 
the  United  States,  who  was  not  an  upland 
owner,  and  a  squatter  on  the  tide  flats  who 
had  no  license  whatever  from  the  State  of 
Alabama. 

The  same  repute  is  true  of  Martin  v.  Wad- 
dell,  41  U.  S.  16  Pet.  367,  10  L.  ed.  997. 
But  the  case  was  this :  The  titles  to  nearly 
or  quite  all  the  land  in  New  Jersey  came 
from  the  grantees  of  the  Duke  of  \ork,  lo 
whom  Charles  Second,  in  1664,  in  considera- 
tion of  the  annual  payment  of  forty  beaver 
skins,  gave  a  charter  bestowing  upon  bis 
royal  brother  the  sovereignty  and  proprietor- 
ship of  all  the  lands,  bays,  waters,  rivers, 
soils,  fisheries,  etc.,  etc.,  within  a  vast  area. 
The  duke  immediately  parceled  out  bis  do- 
main, under  grants  equally  generous  in  their 
terms  with  that  of  the  king  to  himself,  and 
under  one  of  these  the  proprietors  of  East 
Jersey  became  vested  with  all  his  rights  in 
the  lands  and  waters  about  Raritan  Bay.  In 
1702  the  proprietors  surrendered  to  Queen 
Anne  the  sovereignty  only ;  and  by  the  Rev- 
olution !New  Jersey  became  an  independent 
State.  The  royal  grants,  however,  were  re- 
spected, and  New  Jersey  had  no  public  lands. 
The  proprietors  continued  to  make  grants 
of  lands  to  colonists  and  in  a  few  instances 
attempted  to  convey  exclusive  rights  of  fish- 
ing to  individuals  in  certain  defined  areas  of 
Raritan  Bay.  In  1821,  one  Arnold,  the  pos- 
sessor of  such  a  fishery,  sued  one  Mundy  for 
trespass  in  entering  the  limits  of  his  fishery 
and  taking  away  oysters.  The  case  was  ap- 
pealed on  a  judgment  for  defendant,  and  is  re- 
ported in  Halsted,  1.  The  ground  of  the 
decision  was  that  although  the  king  of  'Eng- 
land  could  by  his  royal  charter  grant  to  a  sub- 
ject an  indisputable  title  to  any  or  all  of  the 
fast  land,  he  could  not  and  did  not  grant  one 
inch  of  the  soil  beneath  .the  waters  to  the 
Duke  of  York,  because  it  belonged  to  the 
sovereignty  which  was  held  in  trust  for  the 
common  public,  and  was  returned  to  Queen 
Anne,  to  be  devolved  in  turn  upon  the  State 
of  New  Jersey.  After  stating  some  of  the 
dispositions  which  the  State  might  make  of 
these  soils,  the  court  said:  "Thesovereien 
power  itself  therefore,  cannot,  consistently 
with  the  principles  of  the  laws  of  nature  and 
the  Constitution  of  a  well-ordered  society. 
make  a  direct  and  absolute  grant  of  the  vrateis 
of  the  State,  devesting  all  the  citizens  of 
their  common  right  (of  fishery).  It  would 
be  a  grievance  which  never  could  be  long 
borne  by  a  free  people. " 

In  1824  a  statute  of  New  Jersey  gave  to 
riparian  owners  the  right  to  drive  stakes  in 
the  waters  of  the  bay,  in  front  of  their  lands. 
to  which  to  fasten  nets,  they  not  interfering 
with  the  navigation  or  any  fishery.  MTad- 
dell  drove  stakes  accordingly,  within  the 
lines  of  a  several  fishery  theretofore  granted 
by  the  proprietors,  and  Martin,  the  grantee 
of  the  fishery,  brought  ejectment  The  cause 
resulted  as  did  Arnold  v.  Mundff,  6  N-  J.  U 
1,  and  reached  the  Supreme  Court  of  the 
United  States  in  1842.  where  it  was  aflinned. 
The  question  here  was,  as  in  all  <»*«?  of 
ejectment,  upon  the  strength   of  plaintiffs' 
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itle,  and  had  no  bearing  whatever  upon  any 
iparian  rights  of  the  defendant ;  nor  did  the 
act  that  the  defendant  had  a  license  from  the 
yXate  cut  aD7  figure  in  the  decision,  and  the 
esult  would  have  been  the  same  without  it. 
^he  court  said  :  "  From  the  opin ion  expressed 
n  BlundeU  v.  GatteraU,  5  Bam.  &  Ad.  287, 
nd  in  Sommet  v.  Fogwell,  5  Bam.  &  C.  888, 
lie  question  whether  since  Magna  Charta 
le  king  could  grant  to  a  subject  a  portion 
f  the  soil  covered  by  the  navigable  waters 
I  the  kingdom  so  as  to  give  him  an  immediate 
Qd  exclusive  right  of  fishery,  either  of  shell 
9h  or  floating  tish,  within  the  limits  of  his 
rant  must  be  regarded  as  settled  in  England 
^inst  the  right  of  the  king. " 
The  case  of  Wil9(m  v.  Blackbird  Greek 
'ank  Ci>.,  27  U.  S.  2  Pet.  245,  7  L.  ed.  412. 
icided  in  1820,  merely  held  that  in  the  ab- 
nce  of  congressional  legislation,  the  State  of 
elaware  could  authorize  the  damming  of  an 
considerable  sluggish  creek  for  the  purpose 
facilitating  the  owners  of  its  marshy  shores 
reclaiming  them ;  so  that  the  health  of  the 
mmunity  could  be  bettered ;  and  that  a 
tizen  of  another  Stale  could  not  complain 
the  obstruction. 

MeCready  v.  Virginia,  94  U.  S.  891,  24 
ed.  248  (1876),  decided  that  a  State  held 
3  tide- waters  and  the  fish  in  them  for  its  own 
ople,  and  not  for  the  people  of  another 
ite ;  and  that  a  statute  prohibiting  the  citi- 
is  of  any  other  State  from  taking  the  fish 
A,  **  in  efifect,  nothing  more  than  the  regu- 
ion  of  the  use,  by  the  people,  of  their  com- 
»n  property, "  and  therefore  no  denial  of  the 
istitutional  right  that  the  citizens  of  each 
tte  have  to  all  the  immunities  and  privi- 
es of  citizens  of  the  several  States. 
"iarney  v.  Keokuk,  94  U.  S.  324,  24  L.  ed. 
,  confirmed  the  claim  of  the  State  of  Iowa 
the  title  of  the  Mississippi  to  high-water 
rk ;  but  as  the  main  point  in  the  case  held 
t  one  who  has  dedicated  a  street  parallel 
navigable  water  cuts  himself  off  from 
sirian  ownership,  and  yields  to  the  public, 
his  instance  the  City  of  Keokuk,  the  right 
vharf  out  as  an  incident  of  the  public  use 
the  street.  Barney's  contention  was  that 
owner  of  the  land  to  the  middle  of  the 
ir,  bis  dedication  only  extended  to  the 
er's  edge,  and  that  the  filling  beyond  that 
!  was  a  trespass  on  his  land. 

will  be  seen  from  the  opinion  of  the 
rt  that  its  decision  is  based  mainly  upon 
e  United  States  Supreme  Court  cases.  It 
roTthy  of  remark  that  they  have  not  been 
iterpreted  in  any  but  a  very  small  minor- 
r>f  the  States :  and  the  Supreme  Court  it- 
has  never  in  a  single  instance  based  its 
QK,  in  a  case  where  the  riparian  right  of 
rfage  was  in  issue,  upon  any  state  stat- 
or  ascertained  custom  or  usage.  In  its 
t  clearly  cut  decision,  Yates  v.  Milicaukee, 
uch  interpretation  was  allowed  to  inter- 
fvith  its  aeclaratlon  of  a  riparian  right 
'^harfa^  in  Yates,  although  he  was  con- 
ing not  only  against  the  City  of  Mil- 
kee  but  against  the  State  of  Wisconsin, 
;h  had  chartered  the  city  to  regulate  the 
rves  on  her  water  front  and  herself  to 
d  and  maintain  such  aids  to  navigation 
le  ends  of  the  streets. 
.  R.  A. 


In  Weber  v.  Board  of  Harbor  Comr»..  85 
U.  S.  18  Wall.  57,  21  L.  ed.  798,  notwith- 
standing  the  language  quoted  by  the  court 
in  its  opinion.  Judge  Field  distinctly  and 
broadly  announced  the  adherence  of  the  Su- 
preme Court  to  the  doctrine  of  Totes  v.  Mil- 
tflaukee,  and  showed  that  Weber  was  not  a 
riparian  owner.  It  is  worth  remembering  at 
this  point  that  San  Francisco  was  the  succes- 
sor of  a  Mexican  pueblo,  and  that  the  munici- 
pal corporation  was  the  owner  of  all  the  land 
to  high-water  mark,  so  that  when  the  State 
of  California  fixed  the  harbor  line  and  sur- 
rendered the  tide  lands  within  it  to  the  city, 
it  was  making  tlie  surrender  to  a  i  iparian 
owner.     Hart  v.  Burnett,  16  Cal.  680. 

Inasmuch  as  the  cases  above  noted  are 
chiefly  relied  upon  to  overcome  the  force  of 
DutUm  V.  Strong,  Yates  v.  Milwaukee  and  St. 
Paul  &P,  R.  Go,  V.  Schurmeier,  and  as  none 
of  them  involved  the  matter  here  in  issue, 
I  will  briefly  allude  to  these  three  cases, 
which  it  is  agreed  do  touch  the  point.  It 
is  urged  that  there  was  a  difference  between 
the  fresh- water  rules  and  the  salt-water  rules ; 
or  that  the  upland  owner  had  already  built 
his  wharf,  presumably  under  state  license; 
or  that  there  was  some  unmentioned  statute 
on  which  the  court  was  relying,  et  cetera. 
But  if  any  such  elements  dia  enter  into  the 
consideiration  of  those  cases,  the  published 
decisions,  from  syllabus  to  signatures,  includ- 
ing briefs  of  counsel,  fail  to  note  the  fact. 
Their  declarations  are  broad  and  general,  and 
if  we  may  rely  on  anything  in  judicial  de> 
cisions,  we  ought  to  be  able  to  do  so  here. 
Each  of  the  cases  was  quoted  in  the  succeed- 
ing ones,  and  all  have  been  cited  often  and 
again  by  the  supreme  court,  and  by  almost 
every  federal  and  state  court.  Yates  v.  Mil- 
waukee  is  the  leader,  and  that  was  a  case  in 
which  the  state* s  authority  was  indirectly, 
but  very  materially,  in  question.  So  in  St. 
Paul  <&  P.  B.  Co.  V.  Schurmeier,  the  defend  - 
ant  had  the  State's  title  to  the  land  over 
which  the  plaintiff  claimed  to  exercise  his 
right  of  access. 

Since  those  decisions,  there  is,  I  believe,  not 
a  single  case  in  the  federal  or  state  reports 
where  the  principles  therein  laid  down  are 
doubted  or  departed  from.  On  the  contrary, 
they  have  been  often  cited,alwavs  to  the  effect 
contended  for  here,  and  to  the  trequent  over- 
ruling of  contrary  holdings.  It  is  the  sanie 
with  the  law-writers  who  have  embraced  this 
subject  in  their  works,  with  a  single  excep- 
tion. I  mention  this,  not  as  arguing  that 
numbers  make  the  law,  but  to  show  that  the 
profession  has  not  understood  those  decisions 
to  have  been  pronounced  with  any  of  the  qual- 
ifications and  reservations  suggested ;  and  I 
conclude  with  the  proposition,  taken  from 
these  cases  and  never  denied  by  the  Supreme 
Court  of  the  United  States,  that  a  riparian 
owner  on  the  sea-shore  has  a  natural  right  of 
access  and  a  right  to  construct  a  landing, 
wharf  or  pier,  for  his  own  use  or  for  the  use  of 
the  public,  which  is  a  vested  right,  incident  or 
appurtenant  to  his  land,  under  the  common 
law  of  real  property  as  it  exists  in  the  United 
States,  without  any  reference  to  statutory  li- 
cense or  customary  usace.  In  support  of  this 
position  I  cite,  Angell,"Tide  Waters,  24,  224 
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et  seg.;  Cooley,  Const.  Lim,  5th  ed.  p,  675, 
note  1;  Angell,  Watercourses,  7th  ed.  732 :  3 
Washb.  Real  Prop.  5th  ed.445 ;  Gould.  Waters, 
§§  148-154;  Lewis,  Em.  Dom.  §§  77-83; 
Dillon,  Mun.  Corp.  4th  ed.  §  106;  Washb. 
Easem.  and  Serv.  4th  ed.  824  ;  Houck,  Rivers, 
tig  280,  281 ;  6  Am.  ife  Eng.  Encyclop.  Law, 
558 ;  28  Myers,  Fed.  Dec.  title  liiparian  and 
Littoral  Froprietare;  8  Keut,  Com.  13th  ed. 
p.  418,  note. 

Mr.  Wood,  in  his  Law  of  Nuisances,  is,  I 
believe,  the  only  modern  text-book  writer 
who  maintains  the  opposite  ground.  But  this 
author  does  not  attempt  to  misconstrue  Yates 
V.  Milwaukee^  or  find  excuses  for  its  ruling. 
On  the  contrary  he  attacks  it  boldly,  charac- 
terizing the  language  of  it  as  **  mere  dictum,  ^ 
and  declares  the  principle  established  by  it 
"as  wholly  unsustained  by  any  authority." 
We  are  not  accustomed  to  thus  lightly  treat 
decisions  of  that  great  court :  but  the  attack 
thus  made  is  admirable  for  its  audacity. 
Lyou  V.  Fishmongers  Co.  is  also  explained 
away  by  this  court  as  never  before.  Mr. 
Wood  found  no  explanation.  He  quotes  at 
length  from  the  opinions  of  Lords  Cairnes, 
Chelmsford  and  Shelburne,  and  then  says: 
"Thus  it  wall  be  seen  that  there  is  consider- 
able conflict  upon  the  question  discussed  in 
the  note,  but  while  we  believe  that  the  doc- 
trines advanced  in  this  case  are  utterly  fal- 
lacious and  unsustained  in  principle,  as  they 
are  upon  authority,  it  will  not  be  profitable 
to  pursue  the  matter  further ;  but  as  it  is  the 
business  of  an  author  to  give  the  law  as  he 
finds  it,  I  have  felt  constrained  to  give  the 
leading  portions  of  the  opinions  of  the  Lords 
Justices  in  the  case,  that  the  question  may 
be  fairly  presented. " 

I  take  it  that  the  author  "gives  the  law  as 
he  finds  it, ' '  when  he  quotes  the  opinion  of 
the  two  highest  courts  of  the  civilized  world, 
although  he  personally  does  not  agree  with 
the  correctness  of  their  decision. 

The  court  assumes  that  inasmuch  as  many 
of  the  States  have  long  had  statutes  regulat- 
ing the  riparian  owner's  exercise  of  his  right 
of  wharfage,  and  in  many  instances  enlarg- 
ing it,  therefore  his  right  rests  entirely  upon 
the  statute  of  his  State.  I  do  not  see  why 
it  should  be  so  regarded,  since  we  constantly 
find  what  has  always  been  the  law  enacted 
into  statutory  fonn ;  and  we  might  as  con- 
sistently say  that  the  Staters  title  to  the  tide 
and  shore  lands  is  dependent  solely  upon 
article  17  of  the  Constitution.  It  is  sufticient 
to  say  that  the  courts  of  the  States  alluded 
to  have  not  taken  any  such  position,  and  I 
shall  now  cite  some  cases  showing  this  to  be 
the  fact. 

One  of  the  oldest  of  these  statutes  is  that 
of  Maryland,  in  1745 ;  but  in  Baltim/fre  d:  0. 

11  Co.  v.  Chnae,  43  Md.  23.  the  court  said : 
"These  riparian  rights  (of  accretion  and 
wharfage),  founded  on  the  common  law^,  are 
property  and  are  valuable,  and  while  they 
must  be  enjoyed  in  due  subjection  to  the 
rights  of  the  public,  they  cannot  be  arbitra- 
rily or  capriciously  destroyed  or  impaired. 
They  are  rights  of  which,  once  vested,  the 
owner  can  only  be  deprived  in  accordance 
with  the  law  of  the  land,  and,  if  necessary 
that  they  be  taken  for  public  use,  upon  due 
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compensation," — citing  Yates  v.  Milwauket. 
In  New  York,  although  for  many  yean  the 
courts  have  been  handicapped  by  Oonid  r. 
Utidson  Riter  II  Co.,  6  N.Y.  548,  as  a  settled 
rule  of  property,  in  Neir  York  v.  Hart,  95 
N.  Y.  443,  the  court  said:  "But  it  shocks 
every  notion  of  justice  and  right  to  say  thtt 
the  riparian  owner  upon  a  navigable  water 
has  no  equities  by  reason  of  that  ownership. 
It  is  a  doctrine  which  is  repudiated  by  the 
entire  legislation  of  our  State.  Granting,  aa 
has  been  held,  that  the  riparian  owner  has 
no  legal  or  equitable  right  enforceable  as  such 
against  the  public  right,  it  is  neverthelfss 
true  that  out  of  his  situation  upon  the  banks, 
and  the  convenience  and  benefit  of  the  water 
front,  he  suffers  peculiar  damage  and  in- 
dividual injury  when  cut  off  by  public 
use.  .  .  .  And  whenever  and  'wherever 
the  State  has  granted  to  the  City  of  New 
York  exterior  lands  under  water,  it  has  ac- 
companied the  grant  with  pre-emptive  rights 
to  the  adiacent  owners.  It  is  idle  to  say  that 
all  this  has  been  done  of  pure  grace,  and 
without  any  equity  in  the  abutters.  There 
was  reason  for  doing  it.  and  justice  in  the 
act."  If  stronger  language  were  needed  to 
show  that  the  New  York  Court  of  Appeals 
would  now  overturn  Oovld  v.  Hudson  Sirtr 
R.  Co.  if  it  could,  it  is  to  be  found  in 
Rumsey  v.  Neio  York  <ft  JY.  B.  R.  Go.  114  X. 
Y.  423,  125  N.  Y.  681. 

Rhode  Island  has  always  maintained  the 
doctrine  contended  for,  without  reference  to 
any  statute  [Proridenc^.  S.  E.  Go.  v.  ProH- 
dence  S.  Go.  12  R.  I.  848 ;  Clark  v.  P^khan, 
10  R.  I.  85]  ;  Connecticut,  in  like  manner. 
Sifnons  v.  French,  25  Conn.  345 ;  i^iU  v.  S^tr^ 
gent,  45  Conn.  858. 

This  case  contains  an  eminently  fair  dis- 
cussion of  the  powers  of  the  State. 

In  New  Jersey  the  courts  maintained  the 
rule,  until  Stetxns  v.  Paterson  db  X.  R.  Co., 
34  N.  J.  L.  582  [see  Ke^/port  d:'M.  P.  ^  B.  Co. 
V.  Farmers  Trarum.  Co.  18  N.  J.  Eq.  516: 
Oough  V.  BelL  22  N.  J.  L.  441 ;  BeU  v.  Otnigh, 
23  N.  J.  L.  624],  when  in  a  long  discussion 
not  in  any  wise  necessary  to  the  decision  of 
the  case  the  court  announced  that  riparian 
owners  had  no  rights  which  could  be  injured 
by  the  State,  but,  at  the  same  time.  susUined 
a  judgment  for  injuries  of  precisely  the  char- 
acter discussed,  in  all  essential  parts.  The 
decision  on  the  main  point  for  which  the  case 
is  celebrated  was  based  on  the  English  case 
of  Bticcleuch  V.  Metropolitan  Board  of  Worki, 
L.  R.  5  Exch.  221,  which  was  reversed  after- 
wards in  the  House  of  Lords  [L.  R.  5  H.  L. 
418],  and  still  further  overthrown  bv  Lp^ 
V.  hshmvngers  Co.,  11  (Moak.)  Eng.  Rep.  51, 
on  the  very  point  relied  on.  The  Legislature 
of  New  Jersey  immediately  amended  the 
wrong  done  by  this  decision,  bv  its  Act  of 
1869. 

IXnicum  Fishing  Go.  v.  Carter,  61  Pa.  81. 

says :    "  The  State  can  grant  authority  to  make 

such   erections    (of    structures  below   hijrh 

water)  either  to  the  riparian   owner,  or  to 

I  others,  so  long  as  the  riparian  owner  is  nt< 

'  thereby  deprived  of  access  to  and  the  use  «>f 

I  the  river  as  a  public  highway,  which  is  im- 

I  plied,  if  not  expressed,  in  the  grant  to  him 

1  of  land  boundea  on  the  stream. 
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In  North  Carolina,  Boii^  v.  Wool,  107  N. 
C.  1B9,  is  the  latest  of  several  cases  on  this 
subject,  and  there  the  court  said :  "  In  the  ab- 
sence of  any  special  legislation  on  the  subject, 
a  littoral  proprietor  and  a  riparian  owner, 
^s  is  universally  conceded,  have  a  qualified 
property  in  the  water  frontage,  belonging 
by  nature  to  their  land ;  the  chief  advantage 
growing  out  of  the  appurtenant  estate  in  the 
submerged  land  being  the  right  of  access 
over  an  extension  of  their  water  fronts  to 
navigable  water,  and  the  right  to  construct 
wharves,  piers  or  landings  subject  to  such 
general  rules  and  regulations  as  the  Legisla- 
ture, in  the  exercise  of  its  powers,  may  pre- 
scribe for  the  protection  of  the  public  rights 
in  rivers  or  navigable  water." 

It  will  be  said  that  the  phrase  "in  the  ab- 
sence of  any  special  legislation  on  the  sub- 
ject" means  unless  there  be  special  legisla- 
tion otherwise  ;"  but  it  is  not  so.  The  sense 
is  •*  without  any  legislation  to  that  effec^, " 
and  the  decision  shows  it. 

Boiid  V.  Wool  is  supported  by  decisions  in 
other  States,  old  and  new,  in  numerous  cases 
of  which  I  mention  one  or  more  in  each,  viz.  : 
in  Michigan, — Rice  v.  liuddittmn,  10  Mich. 
125 ;  Lincoln  v.  Dams,  53  Mich.  375 ;  in  In- 
diana,--Bw/i^7*2d^e  v.  Sherlock,  29  Ind.  364; 
in  Wisconsin, — Deleplaine  v.  Chicago  &  N. 
W.  R.  Ck  42  Wis.  214 ;  in  Minnesota, —J5n«- 
bine  v.  St.  P^ul  d  S.  C.  R.  Co.  23  Minn. 
114;  in  Missouri, — Meyers  v.  St.  Louis,  8  Mo. 
App.  266,  affirmed,  82  Mo.  367  ;  in  Illinois,— 
Chicago  &  St.  P.  R.  Co.  v.  Stein,  75  111.  41 ; 
in  Kentucky, — Thwrnan  v.  Mon^son,  14  B. 
Mon.  867;  in  Ohio,— Uickok  v.  Uin^,  23  Ohio 
St.  528;  in  Arkansas,— Or^a/?  v.  Memphis  & 
L.  R.  Co.  51  Ark.  235,  and  cases  cited  ;  in  CsM- 
f ormA,— Shirley  v.  Bishop,  67  Cal.  543;  in 
Oregon,  — Wilson  v.  Welch,  12  Or.  353;  Par- 
ker V.  West  Coast  Packing  Co.  17  Or.  510,  5  L. 
R.  A.  61. 

Of  these  States,  at  least  Missouri,  Ken- 
tucky, Arkansas,  North  Carolina,  California 
and  Oregon  stop  the  upland  title  at  high- 
water  mark. 

Cases  to  the  same  undoubted  effect  in  the 
United  States  courts  are  :    Rfmrnan  v.  Watheji, 

2  McLean,  876  ;  Northicestern  Union  Packet  Co. 
v.Atlee,  2 Dill.  479, affirmed,  88 U.S.  21  Wall. 
389,  22  L.  ed.  619  ;  Illinois  v.  Rlinois  Cent.  R. 
Co.  33  Fed.  Rep.  730  ;  Hollingsitorth  v.  Parish 
of  Tensas,  17  Fed.  Rep.  113  ;i??//z  v.  St.  Louis, 

3  McCrary,  261 ;  Pirkersbvrg  d'  0.  R.  Transp. 
Co.  v.  Parkersburg,  107  U.  S.  699,  27  L.  ed. 
587 ;  Potomac  S.  B.  Co.  v.  U])per  Potomac  S.  B. 
Co.  109  U.  S.  672,  27  L.  ed.  1070. 

In  Van  Dolsen  v.  Neic  York,  17  Fed.  Rep. 
817,  decided  in  1883,  the  facts  were  precisely 
those  of  the  case  at  bar,  and  after  consider- 
ing all  of  the  cases,  both  English,  state  and 
federal,  tlie  court  holds  that  the  Neir  York  Ele- 
vated Railroad  Cases  are  decisive  of  the  law 
in  that  State,  since  there  is  no  difference  be- 
tween the  principles  applying  to  the  land- 
way  and  the  water-way ;  and  further,  that 
in  view  of  Yates -w.  Milwaukee,  Lyon\.  Fish- 
mongers Co.  and  other  like  cases,  Gould  v. 
Hudson  River  R.  Co.,  Sterens  v.  Biterson  d: 
A'.  R.  Co.,  Lansing  v.  Stnifh,  4  Wend.  9, 
and  Furmanv.  Xew  York,  10  N.  Y.  565,  are 
no  longer  to  be  regarded  as  controlling. 
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There  the  lessee  of  the  riparian  owner  sought 
an  injunction  to  prevent  the  City  of  New 
York,  which  was  the  owner  of  the  land  be- 
tween high  and  low  water,  from  filling  up 
the  fiat  and  obstructing  his  access  to  the  way, 
and  was  held  to  be  entitled  to  the  relief 
asked. 

This  court,  I  think,  misreads  the  case  of  * 
L^on  V.  Fishmongers  Co.,  where  it  gives  im- 
portance to  the  term  "privilege"  as  though 
the  right  sustained  in  Lyon  were  a  conces- 
sion of  statute  or  usage  merely.  On  the 
contrary,  each  of  the  lords  who  delivered 
an  opinion  was  pronouncedly  clear  that  the 
right  was  by  nature.  Said  Lord  Shelbume : 
"The  rights  of  a  riparian  proprietor,  so  far 
as  they  relate  to  any  natural  stream,  exist 
jure  naturae,  because  his  land  has,  by  nature, 
the  advantage  of  being  washed  by  the  stream ; 
and'  if  the  facts  of  nature  constitute  the 
foundation  of  the  right,  I  am  unable  to  see 
why  the  law  should  not  recognize  and  follow 
the  course  of  nature  in  every  part  of  the  same 
stream.  .  .  .  Even  if  it  could  be  shown 
that  the  riparian  rishts  of  the  proprietor  of 
land  on  the  bank  of  a  tidal  navigable  river 
are  not  similar  to  those  of  a  proprietor  above 
the  flow  of  the  tide,  I  should  be  of  the 
opinion  that  he  had  a  right  to  the  river  front- 
age belonging  by  nature  to  his  land,  although 
the  only  practical  advantage  of  it  might 
consist  in  the  access  thereby  afforded  him  to 
the  water,  the  right  of  navigation  common 
to  him  with  the  rest  of  the  public.  Such  a 
right  of  access  is  his  only,  and  is  his  by  virtue 
and  in  respect  of  his  riparian  property  ;  it  is 
wholly  distinct  from  the  public  right  of 
navigation. " 

No  other  state  court  has  interpreted  this 
case,  and  the  opinions  of  the  judges  to  mean 
anything  but  what  they  say ;  and  a  very  high 
English  authority,  the  Encyclopedia  Britan- 
nica,  cites  the  case  in  the  concluding  words 
of  its  article  on  Riparian  Laws  in  this  way : 
"It  should  be  noticed  that  rights  of  the  pub- 
lic may  be  subject  to  private  rights.  Where 
the  river  is  navigable,  although  the  right 
of  navigation  is  common  to  the  subject  of 
the  realm,  it  may  be  connected  with  a  right 
to  exclusive  access  to  riparian  land,  the  in- 
vasion of  which  may  form  the  ground  for 
legal  proceedings  by  the  riparian  proprietor. " 

Says  Judge  Dillon  in  his  Municipal  Cor- 
porations, §  106 :  "By  the  common  law  the 
riparian  owner  has  the  right  to  establish  a 
wharf  on  his  own  soil,  this  being  a  lawful 
use  of  the  land.  The  right  is  judicially 
recognized  in  this  country,  and  riparian 
owners  on  Qcean,  lake  or  navigable  rivers 
have,  in  virtue  of  their  proprietorship  and 
without  special  legislative  authoritv,  the 
right  to  erect  wharves,  quays,  piers  ancl  land- 
ing places  on  the  shore  if  these  conform  to 
the  regulations  of  the  State  for  the  protection 
of  the  public,  and  do  not  become  a  nuisance 
by  obstructing  the  paramount  right  of  navi- 
gation. This  right  has  been  exercised  by 
the  owners  of  tlie  adjacent  land  from  the 
first  settlement-of  the  country." 

The  idea  of  "  pur presture"* furnishes  forth 
a  great  difficulty  in  the  mind  of  the  court. 
There  is  a  short  and  comprehensive  history 
of   that  pretentious  institution  in  People  v. 
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J)amd8an,  80  Cal.  879,  from  which  it  appears 
to  be  not  much  more  than  an  ancient  prerog- 
ative ghost,  whose  original  substance  has  been 
completely  emasculated  by  the  later  law. 
Suffice  it  to  say,  that  whether  the  doctrine 
of  purpresture  as  applied  to  wharves  extended 
by  riparian  owners  has  any  force  in  this 
country  or  x^ot,  it  never,  in  its  palmiest  days, 
had  the  effect  of  permitting  the  king  to  shut 
off  the  riparian  owner  of  land  from  access  to 
the  sea  hj  an  obstruction  of  any  kind  placed 
in  the  highway,  which  is  the  real  ultimate 
point  in  issue  in  this  case. 

In  conclusion  I  recur  to  the  Act  of  1854, 
to  remark  that  if  that  Act  is  to  be  taken  as 
now  repealed,  and  if  riparian  owners  have 
not  the  natural  ri^ht  of  access  and  wharfage, 
then  there  is  not,  in  the  State  of  Washington, 
any  authority  under  which  the  slightest  con- 
venience can  be  erected  or  maintained  in  aid 
of  navigation,  excepting  in  front  of  incor- 
porated towns ;  and  all  the  accumulations  of 
labor  and  wealth  already  expended  by  private 
enterprise  in  building  up  a  commerce  second  to 
none  m  present  importance  and  future  prom- 
ise, are  laid  at  the  mercy  of  a  public  policy 
which  has  not  seen  its  equal  since  men  began 
to  "go  down  in  ships."  For  what?  To 
maintain  an  idea  of  "legal  title''  and  royal 


sovereicnty,  which  has  been  repudiated  for 
generations,  and  which  now  at  this  day  says 
to  the  common  people  of  Washington :  '"The 
shores  of  your  great  inland  sea,  and  of  ^our 
hundred  rivers,  are  walled  in  by  the  btate 
until  such  time  a^  after  survey,  appraisement, 
contests,  slow  legislative  proceedings,  and 
what  not,  the  speculator  on  your  necessities 
shall  have  loaded  himself  with  tide- land 
patents,  and  fattened  with  your  fees  for  cross- 
ing his  "land."  The  simple  logger  m»y 
not  roll  the  hard- won  product  of  his  toil  down 
the  slope  of  his  land  and  into  the  water  be- 
cause some  shrewd  watcher  of  the  land  office 
has  bought  the  shore  while  his  back  was 
turned.  This  is  making  the  waters  a  public 
highway  with  a  vengeance.  But  the  il lustra- 
tion is  just,  because  it  refers  to  the  very  use 
made  every  day  of  our  shores  in  hundreds  of 
places  without  wharves,  docks  or  piers,  and 
where  there  is  no  question  of  purpresture.  boi 
only  the  right  of  access  is  availeid  of.  It  in- 
volves the  principle  of  the  case  in  homely, 
practical  form. 

Conceiving  that  no  such  conclusions  were 
necessarily  involved  in  the  Constitution  or 
the  Statute,  I  dissent  from  the  idea  that  any 
such  policy  was  intended  to  be  adopted,  even 
though  it  were  lawful  to  do  so. 


INDIANA  SUPREME  COURT. 


i  Egbert  JAMIESON,  AppU, 

INDIANA  NATURAL  GAS  &   OIL   CO. 
ei  cU, 

(....Ind ) 

1  •  CJourts  tmke  Judicial  notice  of  the  fact 
that  natural  gas  is  a  dangerous  agency. 

8.  The  reg^nlation  of  the  pressure  of 
natural  gt^a  transported  In  pipes  is  within  the 
polioe  power  of  the  Legislature  to  be  exercised 
according  to  its  discretion  in  the  absence  of  facts 
showing  oppression  or  usurpation  under  a  pre- 
text of  exercising  polioe  power,  at  least  so  far  as 
constitutional  provisions  protecting  vested  or 
contract  rights  are  concerned. 

8.  A  contract  is  invalidated  by  the  subse- 
quent enactment  of  police  regrulations  which 
render  its  performance  illegal  as  to  one  of  the 
parties. 

4.   Judicial  notice  will  be  taken  of  the 

relative  distances  from  a  certain  place  to  another 
part  of  the  same  State  and  to  neighboring  States. 
6.  State  regfulation  of  the  pressure  of 
natural  jgBM  transported  in  pipes  within  the 
State  whiob  operates  upon  all  alike  is  not  neces- 


sarily an  unlawful  regulation  of  interstate 
merce. 

(Olds,J,,dl88enU.) 

(JuneaO,189!L) 

APPEAL  by  plaintiflf  from  a  iudgment  of  ibe 
Circuit  Court  for  Porter  County  in  fiW 
of  defendants  in  an  action  brought  to  enjoin 
the  performance  of  a  contract    Reverted, 
The  facts  are  stated  in  the  opinion. 
Mr.  Walter  D.  Holt  for  appellaoL 
Messrs,  Bell»  Morris*  Morris  A  Barrett 
and  Elam  A  Winter  for  appellees. 

Elliott,  e/l,  delivered  the  opinion  of  the 
court: 

The  complaint  of  the  appellant  states  these 
material  facts:  The  Indiana  Natural  Gas  & 
Oil  Company  is  a  corporation  organized  under 
the  laws  of  Indiana,  for  the  purpose  of  drillio^ 
wells,  procurinir  natural  eas  and  supplying  it 
to  consumers.  The  appellant  is  a  stoc&older 
in  that  corporation.  The  Columbus  Construe- 
tion  Company  is  also  a  corporation  and  is 
the  owner  of  natural-gas  wells  in  manv  coud- 
ties  of  this  State.     In  June,  1890,  the  Gas  Com- 


Note.— JVdturaZ  gas  an  articU  of  commerce. 

Natural  gas  is  as  much  an  article  of  commerce  as 
any  other  product  of  the  earth.  State  v.  Indiana 
&  O.  O.  O.  &  Mln.  Co.  6  L.  R,  A.  579, 120  Ind.  576. 

As  to  the  power  of  Ck)Dgre8S  to  regulate  com- 
merce with  foreign  nations  and  between  the  sev- 
eral States,  see  note  to  State  v.  Indiana  &  O.  O.  G. 
&  Min.  Co.  (Ind.)  6  L.  R.  A.  579. 

A  statute  of  Indiana  providing  that  it  shall  be 
unlawful  for  any  person,  natural  or  artificial,  to 
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conduct  natural  gas  out  of  the  State,  violates  tbe 
provision  of  the  Federal  Constitution  against  tie 
regulation  by  States  of  interstate  commeroe.  State 
V.  Indiana  &  O.  O.  G.  ft  Min.  Co.  «uprtk 

Transportation  of  natural  gas.  See  note  t  j  Salt*- 
burg  Gas  Co.  v.  Saltsburg  (Fa.)  10  L.  R.  A.  193l 

Judicial  notice.  See  mAe  to  Olive  v.  Alabama  (Alai 
4L.  R.A.H8. 

Courts  will  take  Judicial  notice  that  electricity 
used  as  a  propelling  power  is  dangerous.  IViggaii 
v.  Newport  Street  R.  Co.  7  L.  R.  A.  SOS,  16  R.  I  60. 
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paiiy  entered  into  a  contract  with  the  Construc- 
tion Company,  wherein  it  was  provided  that 
the  latter  company  should  acquire  the  right  of 
way  throiieh  Indiana  and  through  Illinois  to 
the  City  of  Chicago;  that  it  should  construct 
for  the  Gas  Company  on  the  right  of  way  se- 
cured a  line  of  pipe  for  the  transportation  of 
natural  gas,  and  should  furnish  all  necessary 
machinery  and  appliances  required  to  obtain 
and  convey  natural  gas  to  consumers.  In  con- 
sideration of  the  purchase  of  the  right  of  way 
and  the  furnishing  and  construction  of  pipe 
lines,  machinery  and  appliances,  the  Gas  Com- 
pany agreed  to  issue  and  deliver  to  the  Con- 
struction Company  capital  stock  to  the  value 
of  $1,500,000;  and  also  to  issue  to  the  Con- 
struction Coin(>any  $4,000,000  of  its  corpo- 
rate bonds,  and  to  secure  their  payment  by  a 
mortgage  upon  its  property  and  franchises. 
The  Construction  Company,  proceeding  under 
the  contract,  acquired  a  right  of  wa^  as  agreed, 
and  did  purchase  and  lay  down  a  line  of  pipe 
for  a  distance  of  twenty  miles,  and  distributed 
"^  pipe  along  the  right  of  way  for  a  distance  of 
forty  miles.  That  Company  has  purchased, 
and  has  in  readiness,  machinery  and  appliances 
to  be  connected  with  the  line  of  pipes;  and  it 
is  able,  ready  and  willing  to  perform  its  part 
of  the  contract.  Natural  gas  can  on  ly  be  trans- 
ported to  Chicago  by  pumping  and  under  pres- 
sure. It  will  be  impossible  to  transport  it  to 
that  point  at  a  pressure  which  does  not  ex- 
ceed 325  pounds  to  the  square  inch.  The  Gas 
Company  will  have  no  other  assets  or  prop- 
erty than  "its  plant  and  system,  and  no  means 
whatever  of  paying  either  the  principal  or  inter- 
est of  the  coiporate  bonds,"  which  are  to  be  is- 
sued to  the  Construction  Company;  but  its  only 
means  of  paying  such  bonds  or  of  redeeming 
its  capital  stock  will  be  such  as  are  derived 
from  *'the  plant  and  system  and  the  revenues, 
tolls,  income  and  profits  to  be  earned  thereby 
in  the  transportation  and  sale  of  natural  gas  in 
the  City  of  Chicago;  and  the  sole  value  of  its 
stock  will  depend  upon  the  right  and  ability  of 
said  Company  to  engage  in  and  carry  on,  by 
means  of  its  natural-gas  plant  and  system,  the 
business  of  transporting  natural  gas  to  Chicago 
and  there  selling  the  same."  The  plant  and 
system  cannot  be  put  to  any  other  commercial- 
ly profitable  use  than  that  of  transporting 
natural  gas  to  Chicago,  and  can  only  be  used 
to  advantage  and  profit  by  the  use  as  aforesaid 
of  the  pumping  machines  and  other  artificial 
devices.  The  complaint  sets  forth  at  full 
length  the  Act  of  March  4,  1891;  and,  in  addi- 
tion to  the  averments  of  the  facts  already  out- 
lined, contains  these  allegations:  "The  Indi- 
ana Natural  Gas  &  Oil  Company,  by  reason  of 
the  Statute  aforesaid,  is  prohibited  from  trans- 
porting said  gas  through  said  pipe  line  at  more 
than  the  natural  flow  and  pressure,  or  at  a  pres- 
sure in  excess  of  300  pounds  to  the  square  inch; 
or  from  using  any  artificial  device  to  increase 
or  maintain  the  natural  flow  of  the  gas.  The 
natural  gas  property  and  plant  constructed  to 
be  furnished  and  delivered  to  the  defendant  as 
aforesaid  will  be  of  no  value  for  the  purpose 
of  such  plant  and  of  little  or  no  value  for 
any  purpose  to  said  defendant:  and  the  stock 
and  bonds  of  the  defendant  will  be  wasted 
and  said  Company  deprived  of  all  the  means 
12  L.  R.  A, 


of  effecting  the  objects  and  purpose  of  its  incor- 
poration and  be  rendered  entirely  insolvent." 

Plaintiff  further  avers  and  charges  that  the 
statute  aforesaid  has  made  it  unlawful  for  said 
defendant,  or  any  person  in  said  State  of  Indi- 
ana, to  transport  natural  gas  through  said  pipe 
line  at  a  pressure  exceeding  $800  pounds  per 
square  inch,  or  the  natural  flow  and  pressure 
of  such  gas,  or  to  use  in  such  transportation 
any  artificial  device  for  the  purpose,  or  which 
shall  have  the  effect  of  increasing  or  maintain- 
ing the  natural  flow  and  pressure  of  such  gas. 

Wherefore  plaintiff  avers  that  it  has  become 
and  is  illegal  for  either  of  said  defendant  Com- 
panies to  further  proceed  with  the  execution  of 
said  contract,  and  that  the  defendant,  the  In- 
diana Natural  Gas  &  Oil  Company  especially 
ought  not  to  be  permitted  to  further  proceed 
in  the  execution  of  said  contract,  the  perform- 
ance of  which  will  result  as  aforesaid,  in  a 
waste  and  destruction  of  almost  its  entire  cor- 
porate assets  and  make  it  entirely  impracti- 
cable for  it  to  carry  out  the  objects  and  pur- 
poses of  its  incorporation,  and  will  also  involve 
It  in  liability  for  the  payment  of  heavy  penal- 
ties for  the  violation  of  said  Statute. 

Plaintiff  avers  that  immediately  upon  the 
taking  effect  of  said  Statute,  he  demanded  of 
the  board  of  directors  of  said  the  Indiana  Nat- 
ural Gas  &  Oil  Company  that  they  and  the 
said  Company  should  at  once  desist  from  any 
further  proceedings  tpward  executing  and  car- 
rying out  said  contract;  and  that  they  should 
abandon  the  said  enterprise  of  transporting 
natural  gas  by  the  use  of  artificial  pressure,  or 
pressure  in  excess  of  800  pounds  to  the  square 
mch,  or  other  than  the  natural  flow  and  pres- 
sure of  said  natural  gas;  and  that  they  should 
at  once  rescind  and  abandon  the  said  contract; 
but  that  said  board  of  directors  refused  to  do 
so.  and  declared  that,  notwithstanding  said 
Statute  and  regardless  of  the  right  of  this 
plaintiff,  they  would  proceed  to  perform  fully 
said  contract  as  to  all  the  obligations  of  the  said 
the  Indiana  Natural  Gas  &  Oil  Companv  there- 
under; and  would  not  abandon  the  said  enter- 
prise of  transporting  natural  gas  by  artificial 
pressure  in  excess  of  the  natural  flow  and  pres- 
sure and  in  excess  of  300  pounds  to  the  square 
inch;  and  that  upon  performance  of  saia  Co- 
lumbus Construction  Company  of  its  part  of 
said  contract,  the  said  the  Indiana  Natural  Gas 
<&  Oil  Company  would  issue  and  deliver  to 
said  Columbus  Construction  Company  its 
stock  and  bonds  in  all  respects  accordmg  to  the 
terms  of  said  contract. 

Plaintiff  further  avers  that  in  execution  of 
said  contract  conopanies  have  already  and 
since  the  taking  effect  of  said  Statute,  con- 
nected their  said  pipe  line  with  certain  gas 
wells  in  the  County  of  Howard,  in  the  State  of 
Indiana,  being  wells  which,  under  said  con- 
tract, are  to  be  acquired  and  used  by  the  said 
the  Indiana  Natural  Gas  &  Oil  Company,  and 
by  means  of  a  certain  artificial  device  for 
pumping,  known  as  a  pump,  being  a  part  of 
the  machinery  to  be  acquired  and  used  by  said 
the  Indiana  Natural  Gas  <&  Oil  Company,  did 
unlawfully  transport  the  natural  gas  from  said 
wells,  through  the  said  line  of  pipe  in  said 
county,  at  an  artificial  pressure  m  excess  of 
300  pounds  to  the  square  inch,  and  in  excess  of 
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the  natural  pressure  and  flow  of  said  gas,  to  wit, 
at  a  pressure  of  420  pounds  to  the  square  inch; 
whereas,  the  natural  pressure  of  such  gas  was 
but  to  wit,  825  pounds  to  the  square  inch,  and 
ever  since  have  continued  to  and  still  are  so 
engaged  in  violating  the  provisions  of  said 
Statute;  whereby  the  said  the  Indiana  Natural 
Gas  &  Oil  Company  has  already  incurred  lia- 
bility for  the  penalty  prescribed  by  said  Statute 
and  will  be  subjected  to  further  liability  for 
such  penalties  unless  the  said  defendant  com- 
panies be  enjoined  as  hereinafter  prayed; 
which  will  result  in  further  waste  of  the  cor- 
porate assets  and  irreparable  loss  to  this  plain- 
tiff. 

And  plaintiff  further  avers  that  said  defend- 
ant, the  Indiana  Natural  Gas  &  Oil  Company, 
unless  enjoined  from  so  doing,  will  issue  to 
said  Columbus  Construction  Company  its 
bonds  and  stock  as  provided  bv  said  contract. 

The  trial  court  carried  back  the  demurrer 
addressed  to  an  answer  filed  bv  the  appellees 
to  the  complaint,  and  gave  judgment  because 
of  t^e  insufflcieocy  of  that  pleading.  The  rul- 
ing of  the  trial  court  in  carrying  back  and  sus- 
taining the  demurrer  to  the  appellant's  com- 
plaint is  properly  challenged  by  a  specification 
in  the  assignment  of  errors. 

We  decide  the  case  upon  the  ruling  adjudg- 
ing the  complaint  bad;  and  we  neither  give 
nor  intimate  an  opinion  upon  any  other  ruling, 
nor  upon  any  other  questions  than  such  as  that 
ruling  legitimately  presents.  We  do  not  feel 
at  liberty  to  consicler  any  other  questions  than 
those  designated,  and  upon  none  others  do  we 
give  judgment,  nor,  indeed,  can  we  decide  any 
other  questions  without  a  departure  from  set- 
tled pnnciples  of  procedure. 

To  determine  what  questions  are  legitimately 
presented  to  us  it  is  necessary  to  give  a  con- 
struction to  the  complaint  which  the  trial  court 
condemned;  but  it  is  only  necessary  to  state 
in  a  very  general  way  what  we  adjudge  to  be 
the  nature  of  the  complaint.  We  adjudge  that 
the  complaint  is  to  be  construed  as  charging 
that  the  contract  of  the  corporation  of  which  the 
appellant  is  a  member  with  the  Construction 
Company  is  incapable  of  performance  because 
it  requires  a  violation  of  the  Act  of  March  4, 
1891,  in  this:  that  it  provides  for  and  requires 
that  natural  gas  be  transported  in  pipes  at  a 
greater  pressure  than  the  natural  pressure,  or 
at  an  artificial  pressure  exceeding  800  pounds 
to  the  square  inch.  We  may  further  affirm  it 
to  be  our  judgment  upon  this  phase  of  the  case 
that  there  is  here  no  question  as  to  the  right  of 
a  stockholder  to  maintain  such  a  suit  as  this, 
for  no  such  question  is  presented  by  the  briefs 
or  arguments;  and  we  say,  still  further,  that 
the  essential  and  controlling  question  pre 
sen  ted  by  the  ruling  upon  the  complaint  is 
whether  a  contract  which  can  not  possibly  be 
performed  without  a  direct  violation  of  a 
statute  is  invalidated  by  the  enactment.  The 
complaint  avers,  and  the  demurrer  admits, 
that  the  performance  of  the  contract  is  impos- 
sible without  violating  the  statutory  provision 
that  no  greater  pressure  than  800  pounds  to 
the  square  inch  shall  be  put  upon  pipes  used 
for  the  transportation  of  natural  gas.  We  are 
careful  to  state  the  questions  upon  which  we 
give  judgment,  and  to  declare  the  construction 
which  we  give  to  the  complaint  upon  which 
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those  questions  arise,  so  that  there  may  be  do 
misconception  of  our  decision. 

It  is  obvious  from  what  we  have  said  that 
the  central  question  here  presented  and  here  to 
be  decided  is  this:  Is  the  provision  of  the  Act 
of  March  4,  1801,  prohibiting  the  use  of  more 
than  the  natural  pressure  or  an  artificial  pressure 
exceeding  800  pounds  to  the  square  inch,  iaval- 
id  because  it  violates'  the  Constitution  of  the 
United  States  or  of  the  State  of  Indiana?  Tbe 
validity  of  that  provision,  and  of  that  provision 
alone,  demands  our  judgment.  If  the  Legis- 
lature of  Indiana  has  no  power  to  require  tost 
the  pressure  put  upon  natural  gas  poured  into 
pip€»9  shall  not  exceed  three  hundred  pounds 
where  artificial  pressure  is  employed,  the  con- 
tract between  the  two  corporations  is  legal  and 
th/e  complaint  is  bad;  if  it  has  such  power,  the 
complaint  is  srood. 

The  question,  as  the  record  presents  it.  is 
one  of  power.  With  questions  of  policy  or  ex- 
pediency the  courts  have  no  concern.  'Lief  me 
Tax  Gam.  72  U.  S.  6  Wall.  462,  18  L.  ed.  4^7; 
Hedderich  v.  StaU,  101  Ind.  564. 

If  a  subject  is  within  the  legislative  power, 
the  question  whether  that  power  is  wisely  or 
unwisely  exercised  is  not  a  judicial  one.  If 
the  power  exists,  then  the  Legislature  must  de- 
termine the  mode  of  its  exercise,  unless  the 
mode  is  prescribed  by  the  organic  law.  If,  to 
descend  from  a  wide  generalization  to  a  nar- 
row one,  a  subject  is  within  tbe  police  power 
of  the  State,  the  question  as  to  what  regnla- 
tions  are  proper  and  needful  is  one  for  legisla- 
tive consideration  and  decision.  It  is  a  cardi- 
nal principle  of  law  that  legislative  discretion 
cannot  be  controlled  by  judicial  decisions,  and 
is  not  subject  to  judicial  surveillance.  Le^ 
Tender  Cases,  79  U.  S.  12  Wall.  457-561. 80  L 
ed.  287-315;  State  v.  Hawarth,  122  Ind.  463- 
467,  7  L.  R.  A.  240. 

It  must  be  true,  therefore,  that  if  the  Legis- 
lature of  Indiana  has  power  to  regulate  tbe 
pressure  that  shall  be  put  upon  natural  gas 
i  taken  from  wells  in  this  State  and  con 
ducted  into  pipes  laid  in  the  soil  of  the  State, 
it  has,  presumptively  at  least,  power  to  deter- 
mine what  limit  the  public  safety  requires  to 
be  placed  upon  the  pressure  employed.  The 
question  as  it  comes  to  us  is  not  a  broad  one, 
involving  the  authority  of  the  Legislature  a^ 
bitrarily  to  enact  a  law  destructive  of  property 
bv  commercial  rights  under  the  guise  of  exer 
cising  police  power;  for  here  there  is  regula- 
tion and  not  destruction.  If  artificial  pressure 
is  reported  to  it  must,  as  the  Statute  declarea, 
not  exceed  800  pounds  to  the  square  inch,  and 
there  is  nothing  in  the  complaint  justifying 
the  inference  that  this  is  an  unreasonable 
regulation,  or  one  made  to  accomplish  an  un- 
lawful object.  There  are  no  facts  presented 
warranting  the  inference  that  such  a  pressure 
is  not  reasonable,  or  is  not  demanded  for  tbe 
public  safety. 

As  the  regulation  prescribed  bv  the  Statute 
is  not  one  which  appears  on  its  face  to  be  de- 
structive of  commercial  interests  or  property 
rights;  and,  as  there  is  nothing  in  the  com- 
plaint indicating  a  purpose  to  bpfuress  or  de- 
stroy, we  cannot,  nor  can  any  court,  presume 
that  there  was  any  other  purpose  than  tbe  jurt 
one  of  regulating  the  use  of  essentially  dancer 
ous  property  for  the  good  of  the  community. 
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As  there  is  power  to  regulate  the  use  of  prop- 
erty, the  measure  of  regulation  must,  to  a  very 
great  extent,  be  within  the  discretion  of  the 
Legislature.  If  It  is  not  true  that  the  Legisla- 
ture may  not  put  some  limit  upon  the  pressure 
employed,  and  those  who  transport  natural  gas 
may,  at  their  pleasure,  employ  an  unlimited 
degree  of  pressure,  no  matter  to  what  eirtent 
persons  and  property  are  endangered.  If  it  is 
not  true  that  the  Legislature  may,  in  the  exer- 
cise of  its  discretion,  and  within  the  scope  of 
its  power,  determine  what  the  pressure  shall 
be,  then  no  organ  of  government  can  deter- 
mine it.  If  it  1^  conceaed  that  there  is  no  leg- 
islative power  to  determine  the  question,  and 
that  it  may  be  determined  as  particular  contro- 
versies arise,  then,  the  whole  matter  would  de- 
pend upon  the  decision  of  individual  judges  or 
particular  juries,  and  we  should  have  acts 
criminal  in  some  localities  and  innocent  in 
others.  But  principle  and  authority  forbid 
that  the  legislative  judgment  should  be  disre- 
garded. As  the  question  is  presented  in  this 
case  it  is  power  or  no  power.  As  the  record 
stands,  there  is  no  middle  course,  for  we  may 
not  assume,  in  the  absence  of  facts,  that  there 
was  oppression  or  usurpation.  It  must  be 
true  that  the  provision  of  the  Act  of  1891  regu- 
lating the  pressure  is  within  the  power  of  the 
Legislature,  or  it  must  be  true  that  the  Legis- 
lature is  absolutely  destitute  of  power  over  the 
subiect. 

The  pleading  upon|which  we  give  judgment 
In  this  instance  does  [not  require  us  to  decide 
how  far  the  Legislature  may  go  in  regulating 
the  use  of  property  not  intrinsically  dangerous. 
A  distinctive  and  conspicuous  feature  of  this 
case  is  that  the  property  upon  which  the  Stat- 
ute operates  is  aangerous,  and  is  of  an  extraor- 
dinary species  and  nature.  That  natural  gas 
is  a  dangerous  agency  is  a  matter  of  common 
knowledge;  and  hence  courts  take  judicial  no- 
tice of  that  fact.  We  know,  as  the  Legislature 
knew,  and  as  everyone  knows,  that  natural 
g^s  is  in  a  high  degree  inflammable  and  explo- 
sive. Surely  no  court  would  require  evidence 
to  inform  it  that  artificial  gas  will  ignite  and 
explode,  or  that  gunpowder  and  dynamite  are 
intrinsically  dangerous;  and  yet  with  quite  as 
much  propriety  might  it  be  claimed  that  with- 
out evidence  a  court  cannot  know  the  qualities 
of  any  of  the  things  named,  as  to  claim  that  a 
court  cannot  take  judicial  notice  of  the  quali- 
ties of  natural  ^as.  But  we  need  not  at  this 
place  discuss  this  phase  of  the  subject  at  length, 
for  the  adjudged  cases  very  clearly  show  that 
the  courts  will  take  judicial  notice  of  the  quali- 
ties of  such  things  as  artificial  gas,  kerosene, 
gunpowder,  dynamite  or  the  like.  Lanigan 
V.  New  York  Qas  Light  Co.  71  N.  Y.  29;  Wood 
V.  N(^rthwe8tem  Ins,  Go.  46  N.  Y.  421;  Com.  v. 
Peekham,  2  Gray,  514;  Schliehty.  State,  56Ind. 
173;  Frm  v.  State,  28  Fla.  267;  State  v.  Hayes, 
78  Mo.  808;  Lohman  y.  State,  81  Ind.  15. 

We  may,  however,  add  that  courts  take  ju- 
dicial notice  that  natural  gas  is  so  far  a  neces- 
sity that  the  right  of  eminent  domain  may  be 
invoked  by  a  corporation  to  obtain  a  right  of 
way  for  its  pipes.  State  v.  Indiana  &  0.  0. 
G.  cfc  Min.  Co.  120  Ind.  575,  6  L.  R  A.  579; 
Citizens  Gas  <&  Min.  Co.  v.  Mwood,  114  Ind. 
332,  14  West.  Rep.  92,  and  cases  cited. 

It  would  be  unreasonable  to  hold  that  the 
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courts  know  judicially  that  natural  gas  is  a 
public  necessity  so  far  as  to  warrant  the  exer- 
cise of  the  right  of  eminent  domain,  and  yet 
hold  that  they  do  not  know  that  it  is  inflam- 
mable and  explosive.  Knowing  the  one  thing, 
they  must  know  the  other.  We  hold  without 
hesitation  that  natural  gas  is  so  dangerous  that 
its  use  may  be  made  the  subject  of  a  police  reg- 
ulation. Decision  after  decision  recognizes  the 
principle  we  have  stated,  and  upholds  laws 
reerulating  the  use  of  proper^.  Powell  v.  Penn- 
sylvania^ 1%1  U.  S.  678,  32  L.  ed.  268;  Dent  v. 
West  Virginia,  129  U.  S.  114,  32  L.  ed.  623; 
SlaughUyr  Bouse  Cases,  83  U.  S.  16  Wall.  36, 
21  L.  ed.  394;  Be  Sam  Kee,  81  Fed.  Rep.  680; 
Yiek  Wo  v.  Hopkins,  118  U.  S.  856,  30  L.  ed, 
220;  Electric  Light  Co,  v.  San  Francisco,  9  R. 
&  Corp.  Cas.  494;  State  v.  Wordin,  56  Conn. 
216,  6  New  Eng.  Rep.  752;  Eastman  v.  State, 
109  Ind.  278,  7  West  Rep.  418,  and  authorities 
cited. 

We  conclude  our  discussion  of  this  point  by 
quoting  from  a  recent  opinion  of  the  Supreme 
Court  of  the  United  States:  *'Some  occupa- 
tions," said  that  great  court,'*  by  the  noise  made 
in  their  pursuit,  some  by  the  odors  they  engen- 
der, and  some  by  the  dangers  accompanying 
them,  require  regulation  as  to  the  locality  in 
which  they  shall  be  conducted.  Some  by  the 
dangerous  character  of  the  articles  used,  man- 
ufactured or  sold  require,  also,  special  qualifi- 
cations in  the  parties  permitted  to  use,  manu- 
facture or  sell  them.  All  this  is  but  matter  of 
common  knowledge."  Crowley  v.  Christensen, 
187  U.  S.  86,  84  L.  ed.  620. 

So  far  as  the  facts  placed  before  us  by  the 
confessed  allegations  uf  the  complaint  will  en- 
able us  to  judge,  there  is  nothing  unreasonable 
in  so  regulating  the  pressure  as  to  keep  it  down 
to  800  pounds  to  the  square  inch.  If  the  facts 
were  such  as  to  enable  us  to  declare  as  matter 
of  law  that  such  a  regulation  was  oppressive, 
unreasonable  or  subversive  of  commercial 
rights,  we  should  perhaps  have  a  different  ques- 
tion to  determine.  But  in  the  pleading  upon 
which  we  pronounce  judgment,  there  are  no 
facts  warranting  any  mference  leading  to  the 
overthrow  of  the  statutory  provision  here  in- 
volved upon  any  such  ground.  When  a  case 
arises  wherein  it  legitimately  appears  that  under 
the  pretext  of  enacting  a  police  regulation  the 
Legislature  usurps  power,  invades  property  or 
commercial  rights,  then  the  courts  will  have*  to 
deal  with  questions  different  from  those  pre- 
sented in  this  case. 

The  public  safety  and  welfare  is  the  highest 
consideration  in  all  legislation,  and  to  this  con- 
sideration private  rights  must  yield.  No  man 
has  a  right  to  so  use  a  dangerous  species  of 

Eroperty  as  to  put  the  safety  of  others  in  peril, 
riberty  does  not  imply  the  right  of  one  man  to 
so  use  property  as  to  endanger  the  property  of 
others,  nor  does  ownership  imply  any  such 
right.  This  is  rudimental.  It  must  therefore 
be'  true  that  the  owner  of  property  of  such  a 
dangerous  nature  as  to  require  regulation  to 
prevent  injury  to  others  can  have  no  right  para- 
mount to  the  police  power.  It  is  not  too  much 
to  say  that,  as  against  the  police  power,  there 
is  no  such  thing  as  a  vested  right.  If  the  po- 
sition of  appellee's  counsel  is  tenable,  then  after 
a  corporation  has  invested  money  in  natural 
gas  pipes,  machinery  and  appliances,  there  can 
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be  DO  subsequent  legislation,  although  the  use 
of  the  pipes  bought  might  put  in  peril  towns, 
houses  and  even  human  lire  along  the  entire 
line.  The  law  is  subject  to  no  sucn  reproach, 
as  a  rule,  )ike  that  for  which  appellees  contend 
would  bring  upon  it.  No  investment,  how- 
ever great,  can  so  vest  a  right  as  to  preclude 
the  just  exercise  of  a  great  governmental  power, 
such  as  that  under  which  regulations  for  the 
protection  of  the  health  and  safety  of  persons 
are  enacted.  This  principle  is  supported  by 
many  decisions.  In  Boston  Beer  Co.  v.  Massa- 
chusettft,  97  U.  8.  82,^24  L.  ed.  991,  it  was 
said:  "If  the  public  safety  or  public  morals 
require  the  discontinuance  of  any  manufacture 
or  traffic,  the  hands  of  the  Legislature  cannot 
be  stayed  from  providing  for  its  discontinuance 
by  tiny  inconvenience  which  individuals  or 
corporations  may  suflPer." 

An  emphatic  and  an  unanswerable  demon- 
stration of  the  principle  was  given  in  Ifvglerv, 
Kansas,  128  U.J3.  623,  81  L.  ed.  205,  given, 
too,  in  cases  where  many  thousands  of  dollars 
of  property  was  rendered  worthless.  The 
principle  has  found  expression  in  lottery  cases, 
in  cases  respecting  noxious  trades  and  in  cases 
respecting  the  use  i  «f  dangerous  articles.  State 
V.  Woodvard,  89  I'^d.  110;  Stone  v,  Missis- 
sippi, 101  U.  8.  814,  %L.  ed.  1079:  Bichmond, 
F.  <fc  P.  B.  Co.  V.  htehmoTid,  96  U.  8.  ^1,  24 
L.  ed.  784;  New  Orleans  Gas  Light  Co.  v. 
Louisiana,  L.  di  H.  P.  di  Mfg.  Co.  115  U.  8. 
660-672,  29  L.  ed.  516-524;  Northwestern 
FerUlizing  Co.  v.  Hyde  Park,  97  U.  8.  659,  24 
L.  ed.  1036;  State  v.  Addington,  77  Mo.  110: 
Stickrod  v.  Com.  86  Ky.  285;  WeUh  v.  State, 
126  Ind.  71,  9  L.  R.  A.  664;  Bay  v.  Wood- 
worth,  64  U.  8.  18  How.  368,  14  L.  ed.  181. 

A  familiar  application  of  the  principle  is  that 
made  in  the  great  number  of  cases  which  hold 
that  railway  companies  may  be  compelled  to 
fence  their  tracks.  The  decisions  everywhere 
prove  that  the  police  power  may  sleep,  but  it 
does  not  die.  The  question  when  the  dormant 
power  shall  be  aroused  is,  as  we  have  suggested, 
one  for  legislative  decision.  * 'Under  our  sys- 
tem," said  the  court  in  MuglerY.  Kansas,  '*tbat 
power  is  lodged  with  the  legislative  branch  of 
the  government.  It  belongs  to  that  depart- 
meht  to  exert  what  are  known  as  the  police 
powers  of  the  8tate,  and  to  determine  primarily 
what  measures  are  needful  or  appropriate  for 
the  protection  of  public  morals,  the  public 
health  or  the  public  safety." 

It  is  a  mistake  to  suppose  that  regulating  the 
use  of  property  under  the  police  power  is  a 
taking  without  process  of  law.  This  seems  so 
clear  that  it  is  hardly  necessary  to  cite  authori- 
ties; but,  nevertheless,  we  cannot  forbear  quot- 
ing from  the  opinion  in  Mugler  v.  Kansas, 
supra:  ''A  prohibition  simply  upon  the  use  of 
property  for  purposes  that  are  declared  by 
valid  legislation  to  be  injurious  to  the  health, 
morals  or  saf etv  of  the  conununity  cannot  in 
any  just  sense  be  deemed  a  taking  or  appropri- 
ation of  property  for  the  public  l^neflt.  8uch 
legislation  does  not  disturb  the  owner  in  the 
control  or  use  of  his  property  for  lawful  pur- 
poses, nor  restrict  his  right  to  dispose  of  ft." 

In  the  case  at  our  bar,  there  is  no  taking  of 
property;  there  is  simply  a  regulation  of  its  use, 
leaving  the  ownership  untouched .  No  owner 
has  a  right  to  use  property  in  such  a  mode  as  to 
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endanger  the  public  safety,  and  hence,  so 
rights  of  ownership  are  impaired  in  a  statute 
which  protects  the  public  safety  by  a  reason- 
able regulation  of  the  use  of  dangerous  proper- 
ty. 

We  are  satistied  that  no  provision  of  oar 
8tate  Constitution  is  violated  by  the  Act  of 
1891,  and  that  it  is  not  antaeonistic  to  the 
Fourteenth  Amendment  of  the  Federal  Consti- 
tution, nor  to  anv  provision  of  that  instrument 
protecting  vested  or  contract  rights. 

The  general  question  which  remains  is  tbst 
presented  by  the  contention  that  the  Act  d 
1891  violates  the  provisions  of  the  Federal  Con- 
stitution vesting  in  Congress  power  over  com- 
merce between  the  8tates. 

We  preface  our  discussion  of  the  principal 
question  stated  by  saying  that  we  are  here  con- 
cerned only  with  the  general  question  of  the 
power  to  regulate  the  pressure  upon  natural 
gas  in  pipes,  for,  according  to  the  avermeota 
of  the  complaint,  whether  natural  or  artificial 
pressure  be  employed,  the  contract  between  the 
two  corporations  named  cannot  be  made  effec- 
tive without  violating  the  Act  of  1891  by  usiag 
more  pressure  than  800  pounds  to  the  square 
inch.  If  there  is  power  to  regulate  the  pres- 
sure, then  the  corporation  of  which  the  appel- 
lant is  a  member  ought  not  to  be  allowed  to 
execute  the  contract  described,  since,  under  the 
confessed  allegations  of  the  complaint,  it  is  im- 
possible for  one  of  the  corporations  to  act  with- 
out violating  the  Statute.  Courts  are  alwars 
reluctant  to  strike  down  a  statute  or  to  decide 
constitutional  questions;  and  they  only  decide 
them  when  imperatively  necessary.  Even  then 
they  decide  only  such  as  are  absolutely  essen- 
tial to  a  disposition  of  the  case,  and  are  fully 
and  clearly  in  the  record.  Cooley,  Const.  lim. 
chap.  7. 

Whether  the  Act  of  1891  usurps  powers 
vested  in  Congress  is  to  be  determined  from 
the  language  employed  by  its  framers.  If  the 
language  expressly  or  by  necessary  and  un- 
avoidable implication  assumes  to  regulate  in- 
terstate commerce,  the  Act  is  a  nuUi^.  There 
is,  however,  no  express  regulation  of  interstate 
commerce,  nor  do  we  think  that  the  necessary 
effect  of  the  8tatute,  when  construed  according 
to  settled  rules  of  law,  is  to  limit  or  restrain 
commerce.  If  it  were  necessair  to  sustain  the 
Statute,  and  necessary  to  a  decision  of  this 
case,  as  made  by  the  record,  to  oonstrue  the 
Statute  as  simply  limiting  artificial  pressure  to 
300  pounds,  it  would  be  our  duty  to  so  con- 
strue it,  since  that  would  be  a  sounder  con- 
clusion, in  view  of  the  provisions  of  the  Stat- 
ute, than  the  conclusion  that  the  LegislataFe 
intended  to  enact  a  statute  which  must  be 
deemed  a  nullity.  The  rule  is  that,  * 'before 
proceeding  to  annul  by  judicial  sentence  what 
has  been  enacted  by  the  law-making  power,  it 
should  clearly  appear  that  the  Act  cuinol  be 
supported  by  any  reasonable  intendment  or  al- 
lowable presumption."  Peopie  v.  Orat^ 
County  Suprs.  17  N.  Y.  285-241. 

We  have  no  right  to  presume  that  the  Legis- 
lature usurped  power  or  disregarded  the  oigank 
law.  No  precedent  will  Justifv  such  a  pi«> 
sumption,  nor  any  reason  sustain  it.  A  partv 
who  asserts  that  the  Legislature  has  nsarpeu 
power  or  has  violated  the  Constitution  muA 
affirmatfvely  and  clearly  establish  bis  poaltaoo. 
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^OT  have  the  courts  the  right  to  so  construe  a 
statute  as  to  render  it  void  where  a  construc- 
;ioD  that  is  reasonably  admissible  wHl  uphold 
t.    Cooley,  Const.  Lim.  6th  ed.  218. 

This  is  elementary  law.  We  are  therefore 
lot  deah'Dg  with  a  case  where  there  is  nothing 
Qore  than  a  question  as  to  the  meaning  and 
ffect  of  a  statute.  We  are  to  resolve  doubts 
)  favor  of  the  validity  of  the  Statute  without, 
s  an  able  court  has  said,  "stoppincr  to  inquire 
hat  construction  might  be  warranted  bv  the 
atural  import  of  the  language  used."  Dow  v. 
ivmrd,  14  N.  H.  16-18. 
It  is  our  plain  duty  to  uphold  the  Statute  if 
can  be  done  by  just  intendment  and  reason- 
ile  presumption/ and  the  questions  in  the 
cora  do  not  require  us  to  do  more  than  de- 
le upon  the  general  question  of  the  power  to 
riilate  the  conveyance  of  natural  gas  in  pipes. 
c^'^othing  in  the  words  of  the  Statute  expresses 

indicates  a  purpose  to  usurp  a  federal 
wer.  If  there  be  any  such  usurpation,  it  is 
;ause  of  the  effect  of  the  Statute  and  not  be- 
ise  of  any  direct  attempts  to  regulate  inter- 
to  commerce;  but  we  have  no  right  to  ascribe 
f  such  effect  to  the  Statute  if  any  other  fair 
I  reasonable  effects  can  be  given  it.     We  are 

to  destroy  a  statute  when  it  can  be  fairly 
ided.  ^ 

.  further  prefatory  suggestion  seems  ap- 
priate,  and  that  is  this:  The  Statute  makes 
iiscrimination;  it  operates  upon  all  alike, 
iffects  the  citizens  of  Indiana  as  it  does 
TS  and  not  differently.  We  know,  as  a 
ler  of  common  knowledge,  as  all  courts 
t  know,  that  there  are  parts  of  our  State 
ler  distant  from  the  gas  fields  than  are 
a  of  the  States  by  which  ours  is  bounded, 
nnot,  therefore,  be  implied  that  the  Statute 

directed    against   the   citizens  of  other 

fS. 

considering  the  principal  question,  two 
rs  are  important,  (1)  locality,  and  (2)  the 
icter  of  natural  gas.     Of  these  in  their 

e  pipes  for  the  transportation  of  the  gas 
be  laid  in  our  soil;  they  must  cross  our 
;,  pass  through  our  towns,  and  cross  our 
irays.  There  are  many  persons,  many 
s  and  much  property  along  the  line  with- 
borders  of  our  State.  There  is  danger  to 
ibabitnnts,  and  to  their  property  from  the 
defective  or  insecure  pipes,  as  well  as 
m  improper  use  of  them.  If  a  volatile, 
mable  and  explosive  substance,  such  as 
il  gas,  cannot  be  conveyed  in  pipes  under 
safe  pressure  without  danger  to  those 
it  is  the  duty  of  the  Commonwealth  to 
t.  then  reflation  is  not  unreasonable  or 
in  itself.  The  danger  is  to  our  citizens 
r  own  homes,  and  on  our  own  thorough- 
It  cannot,  we  suppose,  be  successfully 
i  that  a  ^as  company  could  use  pipes  of 
or  of  spider  webs  at  their  pleasure,  and 
there  is  no  power  in  the  State  to  regulate 
,racter  of  the  pipes  or  the  like,  this 
lion  must  result;  they  indeed  may  do 
«y  please.  The  danger  to  be  avoided  is 
tbe  State.  The  protection  of  the  law 
upon  every  principle  of  justice,  to  be 
Qsurate  with  the  danger.  The  legisla- 
locai,  is  for  local  protection,  and  pre- 
"-ely  at  law  for  no  other  purpose.  Gas 
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companies  acquire  the  ri^ht  to  lay  pipes  by 
virtue  of  the  power  of  eminent  domain  resident 
in  the  State,  and,  surely ,  if  they  take  the  bene- 
fit of  our  laws  and  use  our  lands  and  minerals, 
they  must  yield  obedience  to  such  laws  as  are 
framed  for  the  local  protection.  If  they  seize 
private  property  and  occupy  highways  under 
local  laws,  they  must  conform  to  those  laws  in 
using  pri  vileges  vouchsafed  to  them.  The  right 
to  lay  pipes,  to  sink  wells,  and  to  do  similar 
things  is  local  in  every  particular.  It  is  from 
first  to  last  local;  it  is  so  in  the  acquisition  of 
the  original  right,  and  in  the  exercise  of  the 
right  acquired.  It  is  certainly  as  essentially 
and  characteristically  local  as  the  right  to  erect 
telegraph  poles,  conduct  laundries  or  operate 
elevators,  and  over  these  things  the  State  may 
legislate,  although  the  legislation  may  indirect- 
ly or  incidentally  affect  commerce.  It  seems 
true  beyond  fair  controversy  that  the  State  by 
virtue  of  its  inherent  power  may  provide  that 
pipes  shall  be  laid  in  trenches,  or  shall  be  of 
suificient  strength  to  be  safe;  otherwise  they 
might  be  laid  on  the  ground,  subject  to  the 
action  of  the  elements,  or  be  of  inadequate 
stren&rth  and  thus  be  fruitful  of  danger  to  per- 
sons and  property.  It  also  seems  entirely  clear 
that  the  State  may  declare  that  gas  shall  not  be 
confined  in  insufiicient  tanks  or  reservoirs,  as 
is  done  respecting  petroleum  in  States  where  it 
is  obtained.  If  it  be  true  that  such  regulations 
may  be  made,  it  must  also  be  true  that  pressure 
may  be  regulated  and  that  the  State  must,  to  a 
great  extent,  be  the  judge  of  the  nature  and 
character  of  the  regulations  required. 

The  local  character  of  such  a  substance  as 
natural  gas  is,  we  repeat,  marked  and  peculiar. 
It  is  a  natural  product  and  its  source  is  in  the 
soil  or  rocks  of  the  earth.  It  is  as  strikingly 
local  as  coal,  or  petroleum,  and  yet  no  one  has 
ever  questioned  the  power  of  a  State  to  enact 
laws  governing  mining.  If  it  be  not  true  that 
the  mining  and  conveyance  of  natural  gas 
may  be  regulated  for  the  protection  of  persons 
and  property,  it  must  be  true  that  many  min- 
ing laws  are  void.  Coal  oil  is  subject  to  in- 
spection and  regulation,  and  so  must  be  natural 
gas;  for  it  is  more  dangerous  than  coal  oil.  It 
is  so  essentially  local  that  only  local  regula- 
tions can  be  effective  or  appropriate.  It  is 
found  in  very  few  localities,  and  the  character 
of  locality  is  impressed  upon  it  more  clearly 
and  strongly  than  upon  almost  any  other  nat- 
ural product  in  the  world. 

We  have  considered  (very  briefly,  however, 
because  time  presses)  the  question  of  the  power 
to  re&ruiate  the  use  of  natural  gas  because  of 
the  local  character  of  the  product  upon  princi- 
ple, and  we  now  briefly  consider  the  question 
upon  authority.  The  decisions  clearly  recog- 
nize a  distinction  between  local  and  general 
matters.  Necessarily,  this  must  be  so,  or  else 
there  would  be  no  power  in  the  State  to  declare 
where  telegraph  poles  shall  be  placed,  or  at 
what  speed  railroad  trains  should  be  run 
through  populous  towns,  or  where  noxious 
trades  shall  be  conducted.  To  deny  the  power 
to  regulate  the  use  of  a  product  so  clearly  and 
exclusively  local  as  natural  gas  yirould  be  to 
annihilate  the  police  powers  of  the  State.  The 
principle  which  we  here  enforce  is  thus  stated 
by  the  Supreme  Court  of  the  United  States  in 
Weitern  Union  Teleg.  Co,  v.  Pendleton,  122  U. 
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S.  347,  30  L.  ed.  1187:  ^'Undoubtedly  under 
the  reserved  powers  of  the  State,  which  areides- 
ignated  under  that  somewhat  ambifl^ous  term 
of  police  powers,  regulations  may  be  prescribed 
by  the  State  for  the  good  order,  peace  and 
protection  of  the  community.  The  subjects 
upon  which  the  State  may  act  are  almost  infi- 
nite, yet  in  its  regulations  with  respect  to  aU 
of  them,  there  is  this  necessary  limitation,  that 
the  State  does  not  thereby  encroach  upon  the 
free  exercise  of  the  power  vested  in  Congress 
by  the  Constitution.  Within  that  limitation 
it  may  undoubtedly  make  all  necessary  pro- 
visions with  respect  to  buildings,  poles,  and 
wires  of  telegraph  companies  in  its  jurisdiction 
which  the  comfort  and  convenience  of  the 
community  may  require." 

If  regulations  may  be  made  concerning 
buildings  and  wires  used  by  telegraph  compa- 
nies, it  is  impossible  to  conceive  why  they 
'  may  not  be  made  concerning  pumps,  pipes  or 
the  like  of  natural  gas  companies.  There  is 
infinitely  more  reason  why  the  power  should 
exist  in  the  one  case  than  in  the  other,  since 
natural  gas  is  a  local  product,  intrinsically 
dangerous,  and  can  only  be  conveyed  from 
place  to  place  in  a  peculiar  mode. 

There  is  another  phase  of  the  subject  upon 
which  the  element  of  locality  exerts  an  impor- 
tant influence.  The  local  and  peculiar  charac- 
ter of  natural  gas  makes  it  almost  impossible 
that  it  should  be  the  subject  of  a  general  na- 
tional regulation. 

The  principle  here  involved  is  afiSrmed  in 
the  strongest  case  that  the  appellees  have  ad- 
duced in  support  of  their  position.  In  that 
case,  Lei9y  v.  Hardin,  186  U.  S.  109, 84  L.  ed. 
182,  Fuller,  Ch,  J.,  speaking  for  the  majority 
of  the  court,  said:  *  *  Where  the  subject  matter 
requires  a  uniform  system,  as  between  the 
States,  the  power  controlling  it  is  vested  ex- 
clusively in  Congress,  and  cannot  be  en- 
croach upon  by  the  States,  but  where,  in  rela- 
tion to  the  subject  matter,  different  rules  may 
be  suitable  for  different  localities,  the  States 
may  exercise  powers,  which,  though  they  may 
be  said  to  partake  of  the  nature  of  the  power 
granted  to  the  general  government,  are  strictly 
not  such,  but  are  simply  local  powers,  which 
have  full  operation  until,  or  unless  circum- 
scribed by  the  action  of  Congress  in  effectua- 
tion of  the  general  power."  Cooley  v.  Wardens 
of  Port  of  Philadelphia,  53  U.  S.  12  How.  2»9, 13 
L.  ed.  996.  But  the  principle  had  long  before 
been  stated  in  stronger  and  clearer  terms,  and  it 
has  been  often  asserted  and  enforced.  Munn  v. 
Illinois,  04  U.  S.  135,  24  L.  ed.  87;  Sherlock  v. 
Ailing,  93  U.  S.  99,  28  L.  ed.  819;  Mobile 
County  V.  Kimball,  102  U.  S.  691,  26  L.  ed. 
238;  Ouachita  v.  Aiken,  121  U.  S.  447,  80  L. 
ed.  977;  Morgan's  L.  <fe  T,  li.  <ft  A  Qo.  v. 
Louisiami,  118  U.  S.  464,  30  L.  ed.  241. 

Upon  this  point  we  aifirm  that  natural  gas 
is  characteristically  and  peculiarly  a  local  prod- 
uct, that  its  production  is  confined  to  a  limit- 
ed territory,  that  because  of  its  local  characteris- 
tics and  peculiarities,  it  is  a  proper  subject  for 
state  legislation,  and  cannot,  so  far  as  regards 
local  protection,  be  made  the  subject  of  general 
legislation  by  Congress,  or,  at  all  events,  that 
it  does  "not  require  a  uniform  system  as  be- 
tween the  States,"  for  its  regulation. 

We  come  now  to  a  consideration  of  the  ques- 
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tion  of  the  inherent  dangerous  qualities' of 
natural  gas  as  affecting  the  power  of  the  State 
to  regulate  its  use.  We  have  already  declared 
that  it  IS  a  dangerous  substance,  requiring 
regulation,  and  we  shall  only  add  to  what  we 
have  said  a  quotation  from  the  opinion  in  the 
case  of  btaU  v.  Hayes,  78  Mo.  307:  "It  wat 
not  necessary."  said  the  court,  "to  aver  that 
coal  oil  is  inflammable  or  to  prove  it.  Courts 
and  juries  will  take  cognizance  of  such  mat- 
ters as  are  of  common  knowledge  and  pertain 
to  the  experience  and  affairs  of  almost  every 
man's  daily  life.  Courts  do  not  require  piooi 
that  fire  will  bum  or  powder  explode,  or  gas 
illuminate,  or  that  many  other  processes  in  nat- 
ure and  art  produce  certain  known  effects. 
1  Greenl.  Ev.  §  66;  Brovrn  v.  Piper,  91  U.  S. 
37.  23  L.  ed.  200:  Uddenook^s  Case,  76  Pa.  340; 
Garth  v.  CaldweU,  72  Mo.  622;  Naffel  v.  Mis- 
souri Pac.  JR.  Co.  75  Mo.  665,  666." 

As  natural  gas  is  dangerous,  it  is  a  proper 
subject  for  police  regulation,  and  the  alBrma- 
tion  of  this  proposition  is  a  sufiElcient  refuta- 
tion of  appellee's  argument  that  it  may  be  as- 
sumed that  the  Statute,  under  guise  of  tbe  po- 
lice power,  attempts  to  regulate  intersute 
commerce,  and  thus  usurp  a  federal  power. 
What  the  rule  would  be  if  natural  gas  were  an 
article  not  dangerous,  such  as  com.  wheat  or 
the  like,  we  n^  not  inquire,  since  the  record 
does  not  present  any  such  question. 

The  rule  that  courts  take  notice  of  geo- 
graphical, historical  or  natural  facts  exteoda 
far  and  is  an  unbending  one.  In  tbe  case  of 
Jones  V.  United  States,  137  U.  S.  202.  34  L  ed. 
691,  the  supreme  court  fully  reviewed  the  au- 
thorities and  declared  that  averments  in  a 
pleading  would  be  disregarded  in  every  in- 
stance where  the  court  judicially  knew  that 
they  w ere  not  true.  We  cannot  qu ote  at  length 
from  the  opinion,  but  must  content  ouraelvef 
with  saying  that  it  asserts  in  tbe  strongest  pos- 
sible terms  that  what  is  judiciaUy  known  to  be 
false  no  pleading  can  effectively  aver  to  be  true. 
The  practical  application  of  this  old  and  famil- 
iar doctrine  to  this  case  requires  us  to  assert 
that  the  courts  judicially  know  that  natural  gas 
is  a  local  product  that  cannot  be  handled,  stored 
or  transported  as  an  ordinary  commercial  com- 
modity without  imperiling  life  and  property. 

If  natural  gas  cannot  be  safely  tTan^porled 
to  a  State  distant  from  its  source  it  is  be- 
cause of  its  natural  qualities,  and  not  because 
of  legislation.  The  restriction  upon  transpoita- 
tion,  if  there  be  any,  is  in  the  inherent  nature 
of  the  thing  itself;'  none  is  put  upon  it  by  the 
Statute,  since  the  Statute  does  no  more  than 
regulate  its  conveyance  from  the  wells  to  poinii 
of  distribution  in  such  a  mode  as  to  protect 
lives  and  property.  This  it  does  and  n< •thing 
more.  If  the  distribution  within  the  State  can- 
not be  made  at  a  safe  pressure,  it  is  because  of 
tbe  character  of  the  local  natural  product,  not 
because  of  anv  standard  of  pre^ure  fixed  hf 
legislation,  f^ixing  the  standard  of  pTe-«6urt^» 
not  a  regulation  of  interstate  commerce:  pcs- 
sibly,  it  might  be  different  if  the  product  wcie 
not  a  local  one  and  intrinsically  dangerous:  but 
natural  gas  is  local  and  is  dangerouis  in  its 
transportation  and  use.  It  is  the  inherent  cte- 
ment  of  danger  that  makes  it  necessary  lo 
handle,  store  and  transport  natural  ga«<  in  pe- 
culiar modes  and  under  reasonable  restrktioos^ 
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It  is  true  that  natural  gas  may  be  an  article 
of  commerce,  but  it  is  not  an  ordinary  article 
of  commerce.  It  is  not  a  commercial  com- 
modity  while  in  the  earth;  it  is  only  so  when  it 
ceases  to  become  real  estate  and  becomes  per- 
sonal property.  It  cannot  in  any  event  become 
an  ordinary  article  of  merchandise  in  which  no 
dangerous  elements  combine.  In  a  limited  and 
quaHHed  sense,  it  is  a  commercial  commodity, 
but  the  limitation  is  not  put  upon  it  by  any 
statute;  that  is  done  by  nature.  It  is,  no  doubt, 
so  far  a  commercial  commodity  that  this  State 
cannot  prohibit  its  transportation  to  another 
State  by  direct  legislation.  State  v.  Indiana 
dk  O.  0.  O,  d  U.  Co.  120  Ind.  675,  6  L.  R.  A. 
579. 

If  it  can  be  taken  from  the  well  and  trans- 
ported to  another  State  under  a  safe  pressure, 
the  State  cannot  prohibit  its  transportation; 
nor  can  the  State  establish  one  standard  of 
pressure  for  its  own  citizens  and  another  stand- 
ard for  the  citizens  of  other  States.  But  noth- 
ing of  the  kind  is  attempted,  directly  or  in- 
directly, t'6r,  as  we  have  shown,  there  is  one 
standard  and  no  prohibition.  The  standard  is 
for  all.  If  it  is  such  as  will  allow  the  trans- 
portation of  natural  gas  to  other  States,  there 
is  no  restriction  or  burden  upon  interstate  com- 
merce. If  there  is  a  prohibition  in  any  sense 
or  to  an^  extent  it  is  m  the  nature  of  the  com- 
modity Itself;  but  there  is  no  prohibition. 

We  have  shown,  as  we  believe,  that  natural 
gas,  because  of  its  local  nature  and  intrinsic 
qualities,  cannot  be  made  the  subject  of  gen- 
eral commerce  between  the  States;  and  have 
thus  established  the  conclusion  that  it  cannot, 
so  far  as  local  safely  is  concerned,  be  made  the 
subject  of  uniform  federal  legislation,  but  is  a 
legitimate  subject  for  reasonable  police  regula- 
tion. But  if  it  be  conceded  that  it  is  the  sub- 
ject of  general  commerce  between  the  States, 
It  may,  nevertheless,  be  the  subject  of  legisla- 
tion by  the  State  in  so  far  as  the  regulation  is 
local.  In  ever^  case  in  which  there  is  an  au- 
thoritative decision  upon  the  question,  it  is  af- 
tirmed  that  the  States  may  make  police  regula- 
tions, although  articles  of  commerce  may  be 
affected  by  such  regulations.  Interstate  com- 
merce, it  is  true,  can  neither  be  burdened  nor 
restricted.  State  v.  Indiana  cfe  0.  0.  O.  dt 
Min,  Co,  supra. 

But  the  establishment  of  a  reasonable  police 
regulation  for  local  safety  is  neither  a  burden 
nor  a  restriction,  within  the  meaning  of  the 
law,  since,  if  there  be  lawful  exercise  of  a 
governmental  power,  there  can  be  no  wrong. 
Our  6wn  cases  recognize  the  power  to  enact 
reasonable  police  regulations  concerning  arti- 
cles of  commerce.    Ibid. 

But  our  decisions  are  of  comparatively  little 
importance  upon  this  question,  since  the  ques- 
tion is  one  to  be  determined  by  the  decisions  of 
the  Supreme  Court  of  the  United  States.  The 
most  familiar  instances  of  the  exercise  of  police 
power  over  commercial  commodities  are  those 
wherein  intoxicating  liquors  were  the  subject 
of  legislation,  and  it  has  been  uniformly  held 
that  such  commodities  are  subject  to  State  au- 
thority. Crowley  v.  Christensen  and  Mugler  v. 
Kansas,  supra,  and  authorities  cited. 

In  asserting  this  we  are  not  unmindful  of  the 
decision  in  Leisy  v.  Bardin,  185  U.  S.  100,  34 
L.  ed.  128,  but  that  decision  is  easily  discrimi- 
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nated  from  the  class  of  cases  to  which  we  have 
referred,  as  well  as  from  the  case  before  us. 
In  Leisy  v.  Hardin  the  state  legislation  was 
condemned  because  it  operated  directly  upon 
an  ordinary  and  world-wide  article  of  com- 
merce. We  do  not  assume  that  a  State  can 
legislate  for  the  regulation  of  interstate  com- 
merce,— that  power  is  undoubtedly  federal, 
— nor  do  we  assume  that  under  the  guise  of  ex- 
ercising the  police  power  there  may  be  a  regu- 
lation of  commerce  between  the  States;  but  we 
do  assume  that  it  is  settled  by  the  decisions 
that  state  legislation  is  not  invalid  simply  be- 
cause it  operates  upon,  or  affects,  commercial 
commodities  or  instrumentalities.  So  long  as 
there  is  nothing  more  than  an  exercise  of  the 
police  power,  and  no  regulation  of  commerce, 
there  is  nothing  more  than  the  exercise  of  a 
state  power.  In  Friffg  v.  Pennsylvania,  41  U. 
S.  16  Pet.  539,  10  L.  ed.  1060,  Judge  Story, 
speaking  for  the  court,  said:  **The  police 
power  belonging  to  the  States  in  virtue  of  their 
general  sovereignty,  extends  over  all  subjects 
within  the  territorial  limits  of  the  State,  and 
has  never  been  conceded  to  the  United  States." 

This  general  doctrine  is  affirmed  in  many 
cases,  and  it  is  conceded  in  the  majority  opin- 
ion in  Leisy  v.  Hardin.  We  know  that  the 
decision  in  that  case  affirms  that  where  the 
whole  subject  is  federal,  the  States  can  exercise 
no  power,  but  that  doctrine  we  neither  dispute 
nor  deny;  although  we  do  affirm  that  it  is  not 
applicable  to  such  a  case  as  this.  In  affirming 
that  state  police  regulations  may  rightfully 
omrate  upon  articles  of  commerce,  we  do  not 
affirm  that  commerce  may  be  regulated.  If 
police  regulations  cannot  operate  upon  articles 
of  commerce,  then  there  are  few  kinds  of  per- 
sonal property  upon  which  they  can  operate. 
To  deny  that  state  legislation  can  operate 
upon  commodities  that  are  commercial  is  to 
practically  annihilate  it,  for  it  is  difficult,  if  not 
impossible,  to  conceive  any  species  of  personal 
property  that  is  not  commercial.  But  it  is  by 
no  means  only  property  such  as  intoxicating 
liquors  upon  which  the  police  power  of  a  State 
may  be  exercised.  In  the  case  of  United 
States  V.  De  Witt,  76  U.  S.  9  Wall.  41,  19  L. 
ed.  593,  a  penalty  was  imposed  by  the  United  • 
States  statute  upon  any  person  who  should 
offer  for  sale  oil  manufactured  from  petroleum, 
unless  it  was  of  a  designated  specific  gravity, 
and  it  was  held  such  a  power  belonged  to  the 
police  power  of  the  State.  A  similar  question 
came  before  the  court  in  Patterson  v.  Kentwcky^ 
97  U.  S.  501,  24  L.  ed.  1115,and  i he  state  statute 
was  upheld.  The  opinion  in  that  case  so  fully 
and  ably  discusses  the  question  that  we  cannot 
forbear  quoting  from  it  at  some  length.  The 
learned  judge  by  whom  the  court  spoke  said: 

••*ln  the  American  constitutional  system,' 
says  Mr.  Cooley,  *the  power  to  establish  the  or- 
dinary regulations  of  police  has  been  left  with 
the  individual  States,  and  cannot  be  assumed 
by  the  national  government.'  Cooley,  Const. 
Lira.  574.  While  it  is  confessedly  difficult  to 
mark  the  precise  boundaries  of  that  power,  or 
to  indicate  by  any  general  rule  the  e.vact  limi- 
tations which  the  States  must  observe  in  its  ex- 
ercise, the  existence  of  such  a  power  in  the 
States  has  been  uniformly  recoffnlzed  in  this 
court.  Qib'H>ns  v.  Ogden,  22  L.  S.  9  Wheat. 
1,  6  L.  ed.  28;  License  Cases,  46  U.  S.  5  How. 
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504,  12  L.  ed.  256;  Gilmanv,  Philadelphia,  10 
XJ.  8.  3  Wall.  713,  18  L.  ed.  96;  Hendermn  v. 
J^ew  York,  92  U.  S.  259,  23  L.  ed.  543;  Han- 
tiibai  d  JSt.  J.  R.  Uo.  y,  Husen,  95  U.  8.  465, 
24  L.  ed.  527:  Boston  Beer  Go.  v.  MoMmehu- 
aeits,  97  U.  S.  25, 24  L.  ed.  989.' 

*'It  is  embraced  in  what  Mr,  Chief  Justice 
Marshall,  in  G*bbojisy.  Ogden.  calls  that  'im- 
mense mass  of  legislation'  which  can  be  most 
advantageously  exercised  by  the  States,  and 
over  which  the  national  authorities  cannot  as- 
sume supervision  or  control.  'If  the  power 
onlv  extends  to  a  just  legislation  of  rights,  with 
a  view  to  the  due  protection  and  enjoyment  of 
all,  and  does  not  deprive  anyone  of  that  which 
is  justly  and  properly  his  own,  it  is  obvious 
that  its  possession  by  the  State,  and  its  exercise 
for  the  regulation  of  the  property  and  actions 
of  its  citizens,  cannot  well  constitute  an  inva- 
sion of  national  jurisdiction  or  afford  a  basis 
for  an  appeal  to  the  protection  of  the  national 
authorities.'    Cooley,  Const.  Lim.  574. 

*'By  the  settled  doctrines  of  this  court  the 
police  power  extends,  at  least,  to  the  protection 
of  the  lives,  thejiealth  and  the  property  of  the 
community  against  the  injurious  exercise  by 
any  citizen  of  his  own  rights.  IState  legislation, 
strictly  and  legitimately  for  police  purposes, 
does  not,  in  the  sense  of  the  Constitution, 
necessarily  intrench  upon  any  authority  which 
has  been  confided,  expressly  or  by  implication, 
to  the  national  government.  The  Kentucky 
statute  under  examination  manifestly  belongs 
to  that  class  of  legislation.  It  is,  in  the  best 
sense,  a  mere  police  regulation,  deemed  essen- 
tial  for  the  protection  of  the  lives  and  property 
of  citizens.  It  expresses  in  the  most  solemn 
form  the  deliberate  judgment  of  the  State  that 
burning  fluids  which  ignite  or  permanently 
burn  at  less  than  a  prescribed  temperature  are 
unsafe  for  illuminating  purposes.  Whether 
the  policy  thus  pursued  bv  the  State  is  wise  or 
unwise,  it  is  not  the  province  of  a  national  au- 
thority to  determine.  That  belongs  to  each 
State,  under  its  own  sense  of  duty,  and  in  view 
of  the  provisions  of  its  own  Constitution.  Its 
action  in  those  respects  is  beyond  the  correc- 
tive power  of  this  court.  That  the  Statute  of 
1874  is  a  police  regulation  within  the  meaning 
of  the  authorities  is  clear  from  our  decision  in 
United  States  v.  DeWitt,  76  U.  S.  9  Wall.  41, 
19  L.  ed.  598.  By  the  Internal  Revenue  Act 
of  March  2,  1867,  a  penalty  was  imposed  upon 
any  person  who  should  knowingly  sell  or  keep 
for  sale,  or  offer  for  sale,  such  mixture,  or  who 
should  sell  or  offer  for  sale  oil  made  from  petro- 
leum for  illuminating  purposes  inflammable  at 
less  temperature  or  fire  test  than  110  degrees 
Fahrenheit.  We  held  that  to  be  simply  a  police 
regulation,  relating  exclusively  to  the  internal 
trade  of  the  States;  that,  although  emanating 
from  Congress,  it  could  have  b^  its  own  force 
DO  constitutional  operation  within  state  lim- 
its, and  was  without  effect,  except  where  the 
legislative  authority  of  Congress  excluded, 
territorially,  all  state  legislation,  as,  for  ex- 
ample, in  the  District  of  Columbia." 

Other  decisions  assert  like  principles.  Web- 
ber V.  Virginia,  108  U.  S.  848,  26  L.  ed.  566; 
Turnery.  Maryland,  107  U.  S.  88,  27  L.  ed. 
870:  Cooley  v.  Wardens  of  Bori  oj  Philadelphia, 
58  U.  S.  12  How.  299.  13  L.  ed.  996;  Crandall 
V.  Netada,  78  U.  8.  6  Wall.  85, 18  L.  ed.  746; 
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Knox  V.  Lee,  79  U.  8.  12  Wall.  571,  20  L  ed. 
318;  Butchers  Ben.  Asso,  of  New  Orleans  v. 
Crescent  City,  L.  ti.  L.  A  6,  H.  Co.  77  U.  S.  10 
Wall.  278,  19  L.  ed.  915;  Coleman  v.  Tennessee, 
97  U.  S.  531.  24  L.  ed.  1127;  Presser  v.  lUi- 
nois,  116  U.  S.  268,  29  L.  ed.  630;  Tennessee  v. 
Datfis,  100  U.  S.  301,  25  L.  ed.  668. 

The  principle  we  have  stated  is  involved  in 
the  cases  where  regulations  were  made  respect- 
ing the  instrumentalities  of  commerce.  It  is 
involved  in  the  very  numerous  cases  already 
mentioned,  requiring  railroads  to  fence  tbeff 
tracks.  It  is  involved  in  cases  requiring  trains 
to  stop  at  the  crossing  of  other  railroads,  and 
in  many  other  cases  of  like  character.  It  is 
strongly  and  broadly  asserted  in  the  cases 
which  hold  valid  state  statutes  requiring  train- 
men or  engineers  to  be  examined  as  to  their 
qualifications,  as  well  as  in  cases  coDceroin^ 
pilots.  Smith  v.  Alabama,  124  U.  S.  465.  81 
L.  ed.  508;  iVasMlle,  C.  i&  St.  L.  R.  Co.  v. 
Alabama,  128  U.  S.  96,  32  L.  ed.  852;  SherUxk 
y.  AUing,  93  U.  S.  99,  28  L.  ed.  819;  Cookp 
V.  Wardens  of  Povt  of  Philadelphia,  58  U.  S.  12 
How.  299.  13  L.  ed.  996;  Er  parte  McNeil  ^ 
U.  S.  18  Wall.  236,  20  L.  ed.  624;  The  Binn- 
ma,  Dexdy.  27;  Mc  parte  Siebold,  100  U.  S.885, 
25  L.  ed.  722 ;  Wilson  v.  McNamee,  102  U.  S. 
572,  26  L.  ed.  234;  StaU  v.  Penny,  19  8.  C.  218. 

In  the  first  of  the  cases  cited,  it  was  said: 
''The  width  of  the  gauge,  the  character  of  the 
grades,  the  mode  of  crossing  the  streams  by 
culverts  and  bridges,  the  kinds  of  cuts  and  tun- 
nels, the  mode  of  crossing  other  highways,  tbe 
placing  of  watchmen  and  signals  at  points  of 
special  danger,  the  rate  of  speed  at  stations 
and  through  villages,  towns  and  cities,  are  all 
matters  naturally  and  peculiarly  within  tbe 
provisions  of  the  law,  from  the  authority  of 
which  the  modern  highways  of  commerce  de- 
rive their  existence.  The  rules  prescritied  for 
their  construction  and  for  their  management 
and  operation,  designed  to  protect  persons  sjkI 
property  otherwise  endangered  by  their  use 
are  strictly  within  the  limits  of  the  local  law. 
They  are  not,  perse,  regulations  of  commeroe.'* 
etc. 

The  provision  of  our  Statute  of  1891.  limit- 
ing the  pressure  upon  natural  gas  confined  in 
pipes,  is  certainly  as  essentially  a  police  recii- 
lation  as  any  of  the  acts  enumerated  by  tbe  Su- 
preme Court  of  the  United  States  in  the  case 
from  which  we  have  quoted.  It  is  equally  as 
clear  that  it  is  not  per  se  a  regulation  of  inter- 
state commerce.  Pipes  are  local  vehicles  of 
conveying  the  dangerous  product,  andpresaare 
is  the  power  locally  employed. 

The  decisions  relied  upon  by  the  appellees 
do  not  oppose  the  conclusion  that  tbe  use  of 
such  an  article  as  natural  gas  may  be  r^rulated. 
In  our  own  case  of  State  v.  Indiana,  d  O.  6t 
O.  d  Min.  Co.,  supra,  the  statute  was  in  terms 
a  regulation  of  commerce  between  the  8ute«, 
and  moreover  was  an  absolute  inhibition  upoo 
the  exportation  of  natural  gas.  so  that  tbe  de- 
cision there  made  is  not  in  point  Of  Leie^  r 
Hardin,  we  need  only  say,  m  addition  to  wbat 
has  been  already  said,  that  the  state  law  then 
overthrown  by  a  miajority  of  the  court  was  a 
direct  prohibition  of  the  sale  of  a  general  arti- 
cle of  commerce  in  its  original  form,  not  a  reg- 
ulation of  its  use.  It  is  obvious  that  r^snlatiili^ 
the  use  of  a  dangerous  article  is  a  veiy  differ- 
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cDt  thing  from  prohibitiDf?  its  sale,  and  still 
wider  is  the  difference  where,  as  her^,  the  arti- 
cle is  inherently  dangerous,  and  not  of  an  or- 
dinary commercial  character.  The  cases  of 
Welton  V.  Missouri,  91  U.  8.  275,  ^  L.  ed. 
347;  Brovm  v.  Houston,  114  U.  8.  622,  29  L. 
ed.  267;  WaUing  v.  Michigan,  116  U.  8.  446, 29 
L.  ed.  691,— involved  the  power  of  a  State  to 
levy  a  tax  upon  interstate  commerce,  and  are 
not  of  controlling  force  upon  such  a  question 
as  that  before  us,  because  they  are  not  relevant 
to  the  point  in  dispute.  The  case  of  Bowman 
V.  Chicago  &  N.  W.  R.  Co.,  125  U.  8.  466,  31 
L.  ed.  700,  involved  the  validity  of  a  stale  stat- 
ute absolutely  prohibiting  the  importation  of  a 
commercial  commodity,  and  it  is  without  in- 
fluence here,  for  here  we  have  no  such  ques- 
tion. Mobile  County  v.  Kimball,  102  U.  8.  691, 
26  L.  ed.  238,  decides  that  a  municipal  corpo- 
ration may  be  authorized  to  issue  bonds  to  im- 
prove a  harbor,  but  decides  nothing  that  lends 
support  to  the  appellee^  assault  upon  the  Act 
of  1891 .  It  does,  however,  contain  statements 
that  give  strong  support  to  the  proposition  that 
local  matters  may  be  regulated  by  state  laws, 
although  they  are  connected  with  interstate 
commerce. 

The  cases  of  Chy  Lung  v.  Freeman,  92  U.  8. 
275,  23  L.  ed.  560.  and  Henderson  v.  N&w 
York,  92  U.  8.  259, 28  L.  ed.  543,  relate  entirely 
to  the  power  of  a  8tate  to  regulate  inmiigra- 
tion  and  pour  little  or  no  light  upon  the  ques- 
tion with  which  we  are  here  concerned.  In 
Hannibal  dt  iit.  J,  B,  Co.  v.  Husen,  95  U.  8.  465, 
.24  L.  ed.  527,  it  was  held  that  a  State  could 
not  prohibit  the  importation  of  cattle,  but  here 
we  have  no  such  question,  for  here  there  is  no 
prohibition;  there  is  merely  the  regulation  of  the 
mode  of  conveying  from  the  wells  a  local 
product,  of  an  mtnnslcally  dangerous  nature. 
The  case  of  Kimmish  v.  Ball,  129  U.  8.  217,  82 
L.  ed.  696.  modifies  the  decision  in  Hannibal 
A  8t.  J,  R.  Co,  V.  Husen,  or,  at  least,  explains 
it.  But  in  Hannibal  db  8t.  J.  R.  Co.  v.  Husen 
it  was  said:  '*  Many  acts  of  a  State  may,  in- 
deed, affect  commerce  without  amounting  to  a 
regulation  of  it  in  the  constitutional  sense  of 
the  term." 

This  doctrine  is  direcUy  applicable  here,  for 
here  the  Statute  regulates  the  use  of  a  dangerous 
substance,  and  thus  incidentally  affects  com- 
merce; but  it  is  not  a  regulation  of  commerce 
*•  in  the  constitutional  sense  of  the  term."  A 
regulation  of  the  mode  of  iLBing  property  is 
not  necessarily  prohibition  or  restrlction,and 
the  Statute  before  us  is  no  more  than  such  a 
regulation.  The  opinions  in  the  cases  of  Min- 
nesota V.  Barber,  186  U.  8.  818,  34  L  ed.  455, 
and  Brimmer  v.  Rebman,  138  U.  8.  78.  84  L. 
ed.  862,  were  written  by  the  same  great  judge, 
Mr.  Justice  Harlan,  who  wrote  the  opinions  in 
Patterson  v.  Eeviucky  and  in  Smith  v.  Ala- 
bama, and  there  is  in  them  not  the  slij?htest 
intimation  of  a  departure  from  the  doctrines 
of  former  cases;  on  the  contrary,  those  doc- 
trines are  adhered  to,  and  the  Meat  Inspection 
Laws  were  condemned  because  they  discrimi- 
nated against  the  citizens  of  other  States.  In 
the  latter  case  it  is  said:  *'  The  case  in  princi- 
ple is  not  distinguishable  from  Minnesota  v. 
Barber,  where  an  inspection  statute  of  Minne- 
sota, relating  to  fresh  beef,  mutton,  lamb  and 
pork  was  held  to  be  a  regulation  of  interstate 
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commerce  and  void,  because  by  its  necessary 
operation  it  excluded  from  the  markets  of  that 
State,  practically,  all  such  meats — in  whatever 
form,  and  although  entirely  sound  and  lit  for 
human  food— from  animals  slaughtered  in 
other  States." 

The  difference  between  the  meat  inspection 
cases  and  the  present  is  essential  and  clear. 
Here,  there  is  no  discrimination;  here,  there  is 
nothing  more  than  the  regulation  of  a  natural, 
local  and  intrinsically  dangerous  product, 
while  in  the  inspection  cases  there  was  dis- 
crimination, indeed,  absolute  prohibition,  and 
the  article  was  not  dangerous,  nor  of  a  local 
or  unusual  character. 

In  Minnesota  Y.  Barber  ihe  court  shows  very 
clearly  the  difference  between  that  case  and 
the  case  of  Patterson  v.  Kentucky  (which  is 
cited  with  approval),  and  in  doing  this  proves 
that  the  principle  asserted  in  Patterson  v.  Ken- 
tucky rules  here,  and  that  the  doctrine  of  Min- 
nesota V.  Barber  is  not  relevant  to  such  a  ques- 
tion as  the  one  presented  by  the  ruling  upon 
the  complaint  before  us. 

The  trial  court  erred  in  sustaining  the  de- 
murrer to  the  complaint,  for  in  thus  ruling  it 
adjudged  that  the  provision  of  the  Act  of  1891, 
regulating  the  pressure  that  may  be  placed 
upon  natural  gas  confined  in  pipes, was  void. 
That  was  the  question  before  it  upon  the  com- 
plaint, and  it  is  the  question  before  us.  The 
effect  of  this  ruling  was  to  adjudge  that  the 
appellant's  complaint  did  not  state  a  cause  of 
action,  for  the  reason  that  the  statutory  provis- 
ion referred  to  was,  upon  the  case  stated  by  the 
pleading,  unconstitutional.  Beyond  that  case 
the  trial  court  could  not  justly  go,  nor  can 
we. 

For  the  error  in  sustaining  the  demurrer  to 
the  complaint  the  judgment  ts  rewrsed. 

McBride,  J.: 

The  Legislature  may  undoubtedly  provide 
for  the  regulation  of  the  mode  of  procur- 
ing, using  and  transporting  natural  gas.  In 
so  far  as  the  Act  of  March  4,  1891,  at- 
tempts to  do  this,  it  is  a  legitimate  exercise 
of  the  police  power  of  the  State,  and  not 
an  interference  with  the  power  of  Congress 
to  regulate  interstate  commerce.  Section  1  of 
the  Act,  however,  contains  a  provision  which, 
literally  construed,  forbids  the  transportatioa 
of  natural  gas  through  pipes,  otherwise  than  by 
the  natural  pressure  of  the  gas  fiowing  from  the 
wells,  and  section  2  contains  a  provision  which, 
similarly  construed,  declares  it  to  be  unlawful 
to  use  any  device  or  artificial  process  or  appli- 
ance to  maintain  the  natural  flow  of  natural 
gas.  These  provisions  are  not  in  the  nature  of 
regulations,  but  are  prohibitory  in  their  charac 
ter.  There  are,  however,  independent  provis- 
ions, which  may  be  eliminated  from  the  Statute 
without  materially  impairing  its  sufficiency,  if 
its  purpose  is  simply  to  regulate  the  produc- 
tion, transportation  and  use  of  natural  gas. 
As  I  understand  the  principal  opinion,  it  holds 
that  notwithstanding  these  provisions  of  the 
Statute,  artificial  pressure  may  be  applied, 
provided  it  does  not  exceed  800  "pounds  to  the 
square  inch.  Whether  this  conclusion  is 
reached  by  construction  or  by  eliminating  the 
objectionable  features  of  the  Statute  is  not  ma- 
terial.    I  concur  in  the  conclusion  reached. 
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Olds,  (/.,  dissenting: 

I  cannot  concur  in  the  main  opinion  in  tbis 
case.  There  are  many  propositions  stated  in  the 
main  opinion,  and  ably  discussed  and  supported 
by  copious  quotations  and  citations  of  authori- 
ties; with  some  of  which  I  agree,  but  do  not  re- 
gard them  as  decisive  of  the  questions  involved 
in  this  case.  As  it  seems  to  me,  the  question  as 
to  the  validity  of  the  complaint  depends  upon 
the  validity  and  construction  of  the  Act  of  the 
Legislature  of  Indiana  passed  by  the  General 
Assiembly  March  4,  1891,  which  is  as  follows: 

"An  Act  to  Regulate  the  Mode  of  Procuring, 
Transporting  and  Using  Natural  Gas,  and  De- 
claring an  Emergency. 

•*  Section  1.  Be  it  enacted  bv  the  Gteneral 
Assembly  of  the  State  of  Indiana,  that  any 
person  or  persons,  firm,  company  or  corpora- 
tion engaged  in  drilling  for,  piping,  transport- 
ing, using  or  selling  natural  gas,  may  trans- 
port or  conduct  the  same  through  sound 
wrought  or  cast  iron  casings  and  pipes,  tested 
to  at  least  four  hundred  pounds  to  the  square 
inch,  provided  such  gas  shall  not  be  trans- 
ported through  pipes  at  a  pressure  exceeding 
three  hundred  pounds  per  square  inch,  nor 
otherwise  than  by  the  natural  pressure  of  the 
gas  flowing  from  the  wells. 

'*  Sec.  2.  It  is  hereby  declared  to  be  unlaw- 
ful for  any  person  or  persons,  firm,  company 
or  corporation  to  use  any  device  for  pumping, 
or  any  other  artificial  process  or  appliance  for 
the  purpose,  or  that  shall  have  the  effect  of  in- 
creasing the  natural  flow  of  natural  gas  from 
any  well,  or  of  increasing  or  maintaining  the 
flow  of  natural  gas  through  the  pipes  used  for 
conveying  and  traosporting  the  same. 

*'  Sec.  3.  Any  person  or  persons,  firm,  com- 
pany or  corporation  violating  any  of  the  pro- 
visions of  this  Act  shall  be  fined  in  any  sum 
not  less  than  one  thousand  dollars  nor  more 
than  ten  thousand  dollars,  and  may  be  enjoined 
from  conveying  and  transporting  natural  gas 
through  pipes  otherwise  than  as  in  this  Act 
provided:  provided,  that  nothing  in  this  section 
shall  operate  to  prevent  the  use  of  nitro- glyc- 
erine or  other  explosives  for  shooting  any  well 
or  wells  from  which  the  gas  is  procured. 

"  Sec.  4.  It  is  hereby  declared  that  an  emer- 
gency exists  for  the  immediate  taking  effect  of 
this  Act,  and  the  same  shall  take  effect  from 
and  after  its  passage." 

In  my  opinion,  the  decision  Is  erroneous.  The 
law  does  not  seem  to  mc  to  have  been  framed 
with  an  intention,  or  with  an  effort  on  the  part 
of  the  General  Assembly,  to  exercise  the  legiti- 
mate police  power  vested  in  the  State.  It  does 
not  attempt  to  regulate  the  transportation  of 
natural  gas;  but  its  sole  purpose  is  to  prohibit 
the  transportation,  sale  and  use  of  gas  beyond 
the  distance  which  the  natural  pressure  from 
the  well  will  transport  it.  Strictly  construed, 
according  to  the  letter,  it  does  not  permit  its 
transportation  through  pipes  at  the  natural 
well  pressure,  if  such  pressure  exceeds  800 
pounds  to  the  square  inch,  nor  does  it  permit 
any  artificial  method  or  device  to  increase  the 
natural  well  pressure  to  that  standard,  if  the 
well  pressure  should  be  below  the  amount  of 
pressure  designated.  The  statute  upon  its  face 
admits  that  the  transportation  of  gas  at  a  pres- 
sure of  800  pounds  to  the  square  inch  through 
sound  wrought  or  cast-iron  casings  and  pipes 
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tested  to  at  least  400  pounds  to  the  square  inch  i« 
safe;  yet  it  prohibits  the  increase  of  the  pressure 
of  a  well  of  less  pressure  than  that  degree,  and 
prohibits  any  transportation  by  artificial 
methods,  even' to  this  extent,  though  admitting 
it  is  safe  to  do  so. 

In  the  case  of  State  v.  Indiana  db  O,  0.  G. 
d  Min.  Co.,  120  Ind.  575,  6  L.  R.  A.  579.  tbts 
court  said:  *'In  order  to  give  any  force  to  tbis 
contention,  it  is  necessary  to  determine  at  Die 
outset  whether  natural  gas  can  be  considered 
an  article  of  commerce.  With  this  preliminaiy 
question  we  have  but  little  difiQculty.  Natural 
gas  is  as  much  an  article  of  commerce  as  iron 
ore,  coal,  petroleum  or  any  other  of  the  like 
products  of  the  earth.  It  is  a  commodity 
which  may  be  transported,  and  it  is  an  article 
which  may  be  bought  and  sold  in  the  market 
of  the  country."  In  support  of  this  proposi- 
tion, the  following  authorities  were  cited: 
CtHgen$  OoH  cfe  M.  Co.  v.  Elwood,  114  Ind.  382. 
14  West.  Rep.  92;  CaTot?u^$  App.  1 18  Pa.  468, 
11  Cent.  Rep.  48;  Columbia  Conduit  Co.  v.  Cm. 
90  Pa.  807;  West  Virginia  Trantp.  Co,  v.  Totr 
eanic  0.  d  C.  Co.  5  W.  Va.  882;  The  Donul 
BaU,  77  U.  S.  10  Wall.  657. 19  L.  ed.  999;  KiM 
V.  Pearson,  128  U.  S.  1,  32  L.  ed.  846. 

This  court  further  said:  "The  gas  hi  the 
earth  may  not  be  a  commercial  commodity; 
but,  when  brought  to  the  surface  and  placed 
in  pipes  for  transportation,  it  must  assume  tbat 
character  as  completely  as  coal  on  the  cars  or 
petroleum  in  the  tanks." 

The  doctrine  contained  in  the  quotatioos 
which  I  have  made  from  State  y.  Indiana  S 
0.  0.  O.  d  Min.  Co.,  supra,  is  well  supported 
by  authority,  and  with  it  I  moat  fully  concur. 
That  gas  and  petroleum  are  to  some  extent  iu- 
flammable,  explosive  and  dangerous  I  am  fne 
to  admit;  and  that  courts  take  indicia!  knowl- 
edge of  the  fact.  But  coal  is  in  common  use 
for  fuel,  petroleum  in  common  use  for  lightiaf 
purposes,  and  to  some  extent  for  fuel;  naturtl 
gas  in  the  communities  where  it  is  mined  and 
has  been  carried  through  pipes,  is  in  commoo 
use  as  fuel  and  for  heating  purpose8,and  to  some 
extent  for  lifting  purposes;  and  but  few  or 
any  more  accidents  or  deaths  occur  from  its 
use  than  do  from  the  use  of  coal  or  petrokum. 
We  read  of  accidents  and  deaths  occurring  ia 
various  ways  from  the  use  of  coal  and  petro- 
leum, as  well  as  natural  gas.  As  well  migfat 
the  Legislature  of  the  various  States  within  tbe 
borders  of  which  there  are  oil  fields  pass  a  law 
prohibiting  the  pumping  of  the  oil  from  weUs 
and  the  transportation  oithe  same  to  any  greatft 
distance  than  iu  natural  flow  from  the  wells 
will  carry  it,  while  admitting  tbat  it  can  be 
safely  transported  in  casks  and  tanks,  as  toss; 
that  the  Legislatures,  while  admitting  that 
natural  gas  may  be  transported  with  safely  ia 
pipes  at  a  pressure  to  the  extent  of  three 
fourths  of  the  tested  pressure  of  the  pipes, 
prohibit  its  transportation  by  artificial  methods 
or  devices  in  the  same  safe  manner  by  a  presr 
sure  not  exceeding  three  fourths  the  tested  pres- 
sure of  the  pipes  through  which  it  is  transported; 
either  of  which  propositions  seem  to  me  to  be 
a  prohibition,  an  interference  with  commerce, 
against  the  rights  of  citizens  in  the  free  dispo- 
sition of  their  property  and  unfounded  in  law. 

It  is  not  necessary,  in  thia  case,  to  deny  thai 
the  Legislature  has  a  right  to  exercise  police 
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power  over  the  traDsportation  of  natural  gas. 
AdmictlDg  that  it  has,  and  can,  exercise  it  to 
a  reasoDable  extent,  so  as  to  prevent  its  trans- 
portation in  a  careless,  reckless  and  unsafe 
manner,  unnecessarily  endangering  its  citizens, 
I  do  affirm  that  the  Legislature  can  only 
exercise  this  powqr  to  a  reasonable  extent,  so  as 
to  secure  its  transportation  in  a  safe  manner, 
as  not  to  unnecessarily  endanger  the  citizens  of 
the  State;  and  that  it  cannot,  under  the  color 
of  exercising  a  police  power,  absolutely  pro- 
hibit its  transportation  and  sale  in  a  safe  man- 
ner to  suitable  markets;  and  the  latter  is  what 
is  attempted  to  be  done  by  this  statute.  The 
statute,  conceding  that  natural  gas  can  be  trans- 
ported in  the  manner  stated,  prohibits  its  trans- 
portation beyond  the  distance  it  will  naturally 
flow  from  the  wells,  which  as  admitted  in 
argument  is  not  to  exceed  sixty  or  seventy 
miles  at  farthest.  As  said  in  the  case  of  iSto^a 
v.  Indiana  d  0.  0,  0.  <k  Mtn,  Co.,  svpra, 
natural  ^as  is.  an  article  of  commerce,  and  the 
owner  of  it  may  sell  it  for  use  within  the  dis- 
tance which  it  may  be  transported  by  the 
natural  flow  of  the  well,  or  beyond  such  dis- 
tance; and  it  may  be  transported  in  a  proper 
and  safe  manner  beyond  that  distance  by 
artificial  methods,  and  this  cannot  be  prohib- 
ited by  legislative  enactment. 

In  the  case  of  Re  Jacobs,  98  N.  Y.  99-110, 
after  citing  and  quoting  from  numerous  au- 
thorities in  speaking  of  the  police  power  of  the 
State,  the  court  says:  "These  citations  are 
sufficient  to  show  tbat  the  police  power  is  not 
without  limitation,  and  that  in  its  exercise  the 
Legislature  must  respect  the  great  fundamental 
rights  guaranteed  by  the  Constitution.  If  this 
were  otherwise,  the  power  of  the  Legislature 
would  be  practically  without  limitation.  In 
the  assumed  exercise  of  the  police  power  in 
the  interest  of  the  health,  the  welfare  or  the 
safety  of  the  public,  every  right  of  the  citizen 
might  be  invaded  and  every  constitutional 
barrier  swept  away. 

Geneially,  it  is  for  the  Legislature  to  deter- 
mine what  laws  and  regulations  are  needed  to 
protect  the  public  health  and  secure  the  public 
comfort  and  safety:  and  while  its  measures  are 
calculated,  intended,  convenient  and  appropri- 
ate to  accomplish  these  ends,  the  exercise  of  its 
discretion  is  not  subject  to  review  by  the  courts. 
But  thev  must  have  some  relation  to  these  ends; 
under  the  mere  guise  of  police  regulations,  per- 
sonal rights  and  private  property  cannot  be  ar- 
bitrarily invaded  and  the  determination  of  the 
Legislature  is  not  flnal  or  conclusive.  If  it 
passes  an  Act  ostensibly  for  the  public  health 
and  thereby  destroys  or  takes  away  the  prop- 
erty of  a  citizen  or  mterferes  with  his  personal 
liberty,  then  it  is  for  the  courts  to  scrutinize  the 
act  and  see  whether  it  really  relates  to,  and  is 
coifvenient  and  appropriate  to  promote  the 
public  health.  It  matters  not  that  the  Legisla- 
ture may,  in  the  title  of  the  Act  or  in  its  body, 
declare  that  it  is  intended  for  the  improvement 
of  public  health.  Such  a  declaration  does  not 
conclude  the  courts,  and  they  must  yet  deter- 
mine the  fact  declared  and  enforce  the  supreme 
law." 

In  the  case  of  Mugler  v.  Kansas,  123  U.  S. 
628,  31  L.  ed.  205,  the  eminent  jui-ist.  Justice 
Harlan,  speaking  for  the  highest  court  of  the 
world,  said :  "If,  therefore,  a  statute  purport- 
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ing  to  have  been  enacted  to  protect  the  public 
health,  IJie  public  morals  or  the  public  safety, 
has  no  real  or  substantial  relation  to  those  ob- 
jects, oris  a  palpable  invasion  of  righta  secured 
by  the  fundamental  law,  it  is  the  duty  of  the 
courts  to  so  adjudge  and  thereby  give  eflfect  to 
the  Constitution."  See  Minnesota  v.  Barber, 
186  U.  8.  320,  84  L.  ed.  458. 

It  will  not  be  controverted  that  the  owner  of 
land  is  not  the  owner  of  gas  mined  upon  his 
own  land:  that  it  is  his  property.  The  right  of 
private  property  includes  the  right  to  dispose 
of  all  one's  legal  acquisitions  without  illegal  re- 
straint or  diminution.  These  principles  are 
almost  as  old  as  the  law  itself.  The  Constitu- 
tion of  the  United  States  provides  that  "no 
State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  State  deprive 
any  person  of  life,  liberty  or  property  without 
due  process  of  law." 

The  Constitution  of  Indiana,  in  the  Bill  of 
Rights,declares  that '  'all  men  are  endowed  with 
certain  inalienable  rights;  that  amon^  these  are 
life,  liberty  and  the  pursuit  of  happiness."  It 
is  also  declared  that  "no  man's  property  shall 
be  taken  by  law  without  just  compensation." 

See  the  following  authorities  as  bearing  upon 
the  questions  i n volved  in  the  case :  Hennesey  v. 
Sit,  Paul,  37  Fed.  Rep.  566:  Cole  v.  Kegler,  64 
Iowa,  59;  Harvey  v.  Bewoody,  18  Ark.  252-261: 
StaU  V.  Mott,  61  Md.  297;  Manhattan  Mfg.  dt 
F.Co.  V.  Van  Keuren,  23  N.  J.  Eq.  261;  Glenn 
V.  Baltimore,  6  Gill  &  J.  424;  Bills  v.  Belknap, 
36  Iowa,  583;  Everett  v.  Council  Bluffs,  46 
Iowa,  66;  Quinton  v.  Burton,  61  Iowa,  471; 
Everett  v.  Marquette,  63  Mich.  450:  Ames  v. 
Port  Huron  Log.  D.  A  B.  Go.  11  Mich.  139; 
Sedgwick,  Stat,  and  Const.  L.  p.  534;  New  Al- 
bany <fc  S.  R.  Go.  V.  Peterson,  14  Ind.  112;  Acton 
V.  Blujidell,  12  Mees.  &  W.  324;  Greencastle  v. 
Hazelett,  28  Ind.  186;  Haldeman  v.  Bruckhart, 
45  Pa.  514:  Wheatley  v.  Baugh,  25  Pa.  528; 
Taylor  v.  Fickas,  64  Ind.  172;  Angell,  Water- 
courses, §§  94r-135;  State  v.  Woodruff  8.  d  P. 
Coach  Co.  114  Ind.  155,  13  West.  Rep.  811; 
Hannibal  cfe  St.  J.  B.  Co.  v.  Husen,  95  U.  S. 
465,  24  L.  ed.  527;  Mobile  County  v.  Kimball, 
102  U.  S.  691,  26  L.  ed.  238;  Walling  v.  Mich- 
igan, 116  U.  8.  446,  29  L.  ed.  691;  I^sy  v. 
Hardin,  135  U.  S.  100, 34  L.  ed.  128;  Minnesota 
V.  Barber,  136  U.  S.  318,  34  L.  ed.  455;  BHm- 
mer  v.  Rebman,  138  U.  S.  78,  34  L.  ed.  862. 

It  is  clearly  apparent  that  the  Statute  in 
question  had  for  its  purpose  the  prohibition  of 
the  transportation  of  natural  gas,  and  confining 
its  nse  and  sale  to  a  limited  territory,  curtailing 
its  use,  diminishing  its  value,  abridging  the 
rights  of  the  owners  and  other  persons  who 
might  wish  to  buy  and  transport  it  to  markets 
beyond  the  distance  which  the  natural  well 
pressure  will  carry  it,  absolutely  forbidding  its 
use  and  sale  beyond  a  small  territory,  wherein 
it  can  be  distributed  by  the  natural  well  pres- 
sure; and  if  subject  to  be  safely  transported  into 
other  States,  it  necessarily  interferes  with  inter- 
state commerce. 

I  have  hurriedly  and  briefly  stated  some  of 
the  objections  to  the  constitutionality  of  the 
law.  No  good  can  be  accomplished  by  ex- 
tending this  opinion  and  discussing  each  ques- 
tion involved  separately  and  supporting  the 
positions  by  authority.     I  believe  the  law  to  be 
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UDCODStitutional  and  void  for  several  reasons: 
and  the  law  being  void,  the  complaint  was  bad 
and  the  demtirrer  was  properly  sustained. 

To  uphold  the  law  at  all,  it  is  necessary  to 
strike  out  all  the  Legislature  has  said  in  such 
emphatic  terms  that  no  artificial  methods  can 
be  used  in  transporting  natural  gas,  or  even  in 
keeping  up  its  pressure;  and  interpolate  in  lieu 
thereof  an  allegation  that  artificial  methods 
may  be  used  to  the  exteiit  of  800  pounds  to  the 
square  inch  in  pipes  tested  to  the  strength  of  400 
pounds  to  thes<]^uare  inch.  In  view  of  the  ab- 
solute and  positive  prohibition  against  the  use 
of  any  artificial  methods  express^  in  the  Stat- 
ute, it  seems  to  me  no  such  intention  can  be 
attributed  to  the  Legislature,  or  such  a  con- 
struction given  to  the  law. 


Michael  A.  DOWNING  ««  o^.,  Appts., 

V. 

INDIANA  STATE  BOARD  OF  AGRICUL- 
TURE. 

(....Ind.....) 

A  state  board  of  aiprlciiltiire  created  a  body 
oorporate  with  perpetual  succession  Including  as 
ex  officio  members  the  president  of  each  county 
agricultural  society,  and  which  is  in  a  sense  an 
educational  institution  required  to  hold  an  annual 
meeting  and  receive  reports  from  county  societies 
and  make  an  annual  report  to  the  Legrlalature,  its 
funds  bavinfir  been  received  for  the  most  part 
from  other  sources  than  the  State,  is  a  private 
and  not  a  public  corporation,  althouj^h  no  shares 
of  stock  are  issued. 

(June  19, 1801.) 

APPEAL  by  defendants  from  a  judgment  of 
the  (/ircuit  Court  for  Marion  County  in 
favor  of  plaintiff  in  an  action  brought  to  quiet 
title  to  certain  real  estate,  and  to  have  an  Act 
of  the  Legislature  abolishing  plaintiff  and 
transfening  its  assets  to  a  State  Agricultural 
Board  thereby  created  declared  tojbe  null  and 
void.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  A.  C.  Harris  for  appellants. 

Messrs,  McDonald,  Butlor  ft  Snow  for 
appellee. 

Olds*  J.,  delivered  the  opinion  of  the  court: 
This  action  was  brought  by  the  appellee, 
the  Indiana  State  Board  of  Agriculture,  a 
corporation  created  under  an  Act  entitled: 
••An  Act  for  the  Encouragement  of  Agricul- 
ture, Approved  February  14,  .1861."  against 
the  appellants  claiming  to  act  as  individ- 
uals and  as  a  state  agricultural  and  indus- 
trial board,  created  by  an  Act  of  the  Legis- 
lature of  1891,  entitled:  "An  Act  Abolishing 
the  State  Board  of  Agriculture  and  Trans- 
ferring all  its  Assets,  Liabilities  and  Credits  to 
a  State  Agricultural  Board;  Providing  for  the 
Creation  of  the  State  Agricultural  and  Indus- 
trial Board,*'  etc.,  which  became  a  law  by  lapse 
of  time  without  the  governor's  signature, 
March  4,  1891,  to  quiet  the  title  to  certain  real 
estate  described  in  the  complaint  and  known 
as  the  state  fair  grounds,  to  declare  null  and 
void  appellant's  claims  of  ownership  and  en- 
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joining  them  from  setting  up  any  interest  in  or 
ownership  of  said  real  estate;  and  to  have  said 
Act  of  the  Legislature  of  1891  declared  uncoo- 
stitutional  and  void;  also  asking  the  same  re- 
lief asUo  the  personal  property,  and  asking  that 
appellee  be  declared  the  owner  of  appropria- 
tions made  by  an  Act  of  the  Legislature  ap- 
proved February  28,  '1889,  appropriating  fw 
the  use  of  the  appellee  $10,000  annually  for  five 
vears;  two  of  which  annual  appropriatioitt 
nave  been  paid  to  the  appellee.  On  the  trial 
of  the  cause  in  the  court  below,  final  judgment 
and  decree  was  entered  in  favor  of  the  appellee 
quieting  title  of  the  appellee  in  the  real  ec^taie; 
that  the  Act  of  the  Legislature  of  1891  was  un- 
constitutional and  void;  that  appellee  is  tbe 
owner  of  the  personal  property  and  that  tbe 
appellee  is  tbe  owner  of  the  unpaid  appropria- 
tion and  entitled  to  receive  the  payment  of  the 
same;  and  perpetually  enjoining  the  appellants, 
either  as  individuals  or  as  a  state  board  under 
the  Act  of  1881,  from  claiming  or  asserting  any 
title  or  ownership  of  the  real  estate,  person^ 
property  or  said  apppropriation.  or  demandi&r 
or  receiving  possession  of  either  or  any  part  of 
the  same. 

We  deem  it  unnecessary  to  set  out  or  make 
any  further  statement  of  the  pleadings  or 
issues  in  the  case,  or  the  manner  in  which  tbe 
question  for  decision  is  presented,  as  it  is  coo- 
ceded  that  the  sole  question  presented  for  tbe 
decision  of  this  court  is  whether  or  not  the  ap- 
pellee, the  Indiana  State  Board  of  Agriculture, 
is  a  private  corporation.  If  it  is  a  private  cor- 
poration, then  the  Legislature  exceeded  its 
powers  by  the  passage  of  the  Act  of  1891,  and 
such  Act  is  unconstitutional  and  void  and  tbe 
judgment  must  be  afiSrmed.  But  if  such  Board 
is  a  public  corporation,  a  state  institution,  be- 
longing to  the  State  and  subject  to  legialative 
control^  then  said  Act  of  the  Legislature  is 
valid  and  the  judgment  must  be  reversed 
The  question  must  be  determined  by  tbe  cmh 
struction  to  be  placed  on  the  Act  of  the  Le^is* 
lature  approved  February  14,  1861,  by  whidi 
the  Indiana  State  Board  of  Agriculture  was 
incorporated.  So  much  of  the  Act  as  is  mate- 
rial for  the  decision  of  this  case  reads  as 
follows: 

"  An  Act  for  the  Encouragement  of  Agri- 
culture, approved  February  14,  1851," 

"  Sec.  4.  That  Joseph  A.  Wright  of  Marion 
County,  Alexander  C.  Stevenson  of  Putnam 
County,  Jeremiah  McBride  of  Martin.  Roland 
Willard  of  Kosciusko,  Jacob  R.  Harris  of 
Switzerland,  Henry  L.  Ellsworth  of  Tippeca- 
noe, John  Ratliff  of  Morgan,  Joseph  Orr  <rf 
LaPorte,  David  P.  Holloway  of  Wayne,  John 
P.  Kelley  of  Warrick,  William  ^tcLean  of 
Lawrence,  Samuel  Emerson  of  Knox.  John 
McMahon  of  Washington,  Thomas  W.  Sweney 
of  Allen,  Qeor^e  Brown  of  Shelby  and  Georee 
Hussey  of  Vigo,  be  and  they  are  hereby 
created  a  body  corporate,  with  perpetual  >oc- 
cession  in  the  manner  hereafter  described,  ua- 
der  the  name  and  style  of  the  Indiana  State 
Board  of  Agriculture. 

•'  Sec.  5.  It  shall  be  the  duty  of  said  Board, 
or  any  five  of  them,  to  meet  in  the  City  of 
Indianapolis  at  such  time  as  the  governor  shall 
appoint,  and  to  organize  by  appointing  a  presi- 
dent, secretary  and  treasurer,  and  such  other 
officers  as  they  may  deem  necessary;  also,  de- 
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termine  by  lot  the  time  eacb  member  sball 
serve,  so  that  tbe  term  of  service  of  one  balf  of 
tbe  members  sball  expire  annually,  on  the  day 
of  tbe  annual  meetin^^  in  January;  and  tbe 
president  sball  bave  power  to  call  meetings  of 
tbe  Board  wbenever  be  may  deem  it  expedient. 

"  Sec.  6.  Tbere  sball  be  beld  in  tbe  City  of 
Indianapolis  on  tbe  first  Thursday  after  tbe 
first  Monday  in  Januar}',  an  annual  meeting  of 
tbe  Indiana  State  Board  of  Agriculture,  to 
getber  witb  tbe  president  of  eacb  county  agri- 
cultural society,  or  otber  delegate  tberefrom 
duly  authorized;  who  shall,  for  tbe  time  being, 
be  ex  officio  members  of  the  State  Board  of  Ag- 
riculture for  tbe  purpose  of  deliberation  and 
consultation  as  to  the  wants,  prospects  and 
conditions  of  tbe  agricultural  interests 
throughout  tbe  State;  and  at  such  annual 
meeting  tbe  several  reports  from  the  county  so- 
cieties shall  be  delivered  to  the  president  of  tbe 
Indiana  State  Board  of  Agriculture;  and  the 
said  president  and  delegates  sball,  at  this  meet- 
ing, elect  suitable  persons  to  fill  all  vacancies  in 
tbe  Indiana  State  Board  of  Agriculture. 

"  Sec.  7.  And  it  shall  be  tbe  duty  of  said 
Board  to  make  an  annual  report  to  the  General 
Assembly  of  tbe  State,  embracing  tbe  proceed- 
ings of  the  Board  for  tbe  first  year,  and  an  ab- 
stract of  the  proceedings  of  tbe  several  county 
agricultural  societies,  as  well  as  a  general  view 
of  tbe  condition  of  agriculture  throughout  the 
State,  accompanied  by  such  recommendations 
as  tbey  may  deem  interesting  apd  useful. 

**  Sec.  8.  Tbat  tbe  sum  of  $1,000  be,  and  the 
same  is  hereby,  appropriated  from  tbe  treasury 
for  the  use  of  the  Board,  and  an  account  of  the 
expenditures  of  tbe  Board  sball  be  included  in 
tbe  annual  report  of  the  Board  of  the  General 
Assembly. 

"Sec.  9.  Tbat  tbe  Indiana  State  Board  of 
Agriculture  shall  bave  the  power  to  hold  state 
fairs  at  such  times  and  places  as  tbey  mav  deem 
proper  and  expedient  and  bave  the  entire  con- 
trol of  the  same,  fixing  the  amounts  of  tbe 
various  premiums  offered,  embracing  every  ar- 
ticle of  science  and  art,  or  such  portions  of  tbem 
as  tbey  may  deem  expedient  and  proper,  cal- 
culated to  advance  the  interest  of  the  people  of 
tbe  State.  Tbey  may  employ  assistants,  receive 
contributions,  donations,  etc.,  and  unite  with  a 
county  or  district  society  for  the  purpose  of  de- 
fraying tbe  expenses  of  said  state  fairs." 

The  foregoing  Act  was  passed  under  the 
Constitution  of  1816,  which  contained  tbe  fol- 
lowing provision: 

"Sec.  1.  Knowledge  and  learning,  generally 
diffused  through  a  community,  being  essential 
to  the  preservation  of  a  free  government,  .  .  . 
tbe  General  Assembly  shall,  from  lime  to  time^ 
pass  such  laws  as  shall  be  calculated  to  encour- 
age intellectual,  scientific  and  agricultural  im- 
provements, by  allowing  rewards  aod  immuni- 
ties for  the  promotion  and  improvement  of  arts, 
sciences,  commerce,  manufactures  and  natural 
history;  and  to  countenance  and  encourage  the 
principles  of  humanity,  honesty,  industry  and 
morality."    Art.  9,  §  1. 

The  Constitution  of  1816  contained  no  pro- 
vision against  creating  private  corporations  by 
special  Acts.  In  Angel  1  &  Ames  on  Corpora- 
tions, at  section  18,  it  is  said:  "Tbe  public 
benefit  is  deemed  a  sufiScient  consideration  of 
a  grant  of  corporate  privileges;  and  hence, 
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when  a  grant  of  such  privileges  is  made  (being 
in  tbe  nature  of  an  executed  contract)  ic  cannot, 
in  case  of  a  private  corporation,  which  involves 
private  rights,  be  revoked.  The  object  in  cre- 
ating a  corporation  is,  in  fact,  to  gain  tbe  union, 
contribution  and  assistance  of  several  persons 
for  the  successful  promotion  of  some  design  of 
general  utility;  though  the  corporation  may  at 
the  same  time  be  established  for  tbe  advantage 
of  those  who  are  memt)er8  of  it.  The  principle 
is  and  has  been  so  laid  down  by  Domat  that  the 
design  of  a  corporation  is  to  provide  for  some 
good  tbat  is  useful  to  the  public.  Witb  respect 
to  Acts  of  Incorporation,  says  one  of  tbe  judges 
of  the  Court  of  Appeals  of  Virginia,  "tbey 
ought  never  to  be  passed  but  in  consideration 
of  services  to  be  rendered  to  the  public." 

In  Section  14  the  following  statement  is  made: 
'•'The  Bank  of  the  United  States,  for  example, 
if  the  stock  belonged  exclusively  to  the  govern- 
ment, would  be^  a  public  corporation;  but 
inasmuch  as  tbere  are  others  and  private 
owners  of  the  stock,  it  is  a  private  corporation." 

In  section  81  it  is  said:  "Private  corpora- 
tions are  indisputably  the  creations  of  public 
policy;  and,  in  tbe  popular  meaning  of  tbe 
term,  may  be  called  public;  but  yet,  if  the 
whole  interest  does  not  belong  to  tbe  govern- 
ment (as  if  tbe  corporation  is  created  for  tbe 
administration  of  civil  or  municipal  power)  the 
corporation  is  private." 

In  section  32  it  is  said :  '  'Nor does! t  make  any 
difference  tbat  tbe  State  has  an  interest  as  ooe 
of  tbe  corporators;  for  it  does  not  by  such  par- 
ticipation identify  itself  with  the  corporation. 
Says  Marshall,  Oh.  J.,  in  U.  S.  v.  PlanUn 
Bank,  22 U.  S.  9  Wheat.  907,  6  L.  ed.  244,  'the 
Planters'  Bank  of  Gkorgia  is  not  tbe  State  of 
Georgia,  although  the  State  holds  an  intei-est  In 
it.'"  In  section  84  it  is  said:  "A  hospital 
founded  by  private  benefaction,  it  has  been 
beld,  is  not  thereby  constituted  a  public  corpo- 
ration, controllable  by  the  government;  nor 
does  it  make  any  difference  tbat  tbe  funds  have 
been  generally  derived  from  the  bounty  of  tbe 
government  itself."    See  §^  89,  40. 

In  1  Dillon  on  Municipal  Corporations,  4th 
ed.  g  22,  it  is  said:  "Public  and  municipal  cor- 
porations distinguished .  Corporations  intended 
to  assist  in  the  conduct  of  local  civil  govern- 
ment are  sometimes  styled  political,  sometimes 
public,  sometimes  civil  and  sometimes  munici- 
pal; and  certain  kinds  of  them,  with  very  re- 
stricted powers, quasi  corporations.  All  these  by 
wayof(fistinction  from  private  corporations." 

Sec.  52:  "A  fundamental  division  of  cor- 
porations heretofore  adverted  to  is  into  public 
and  private.  Tbe  importance  of  this  distinc- 
tion cannot  be  too  much  emphasized;  since 
upon  it  are  based  the  legal  principles  which  so 
broadly  distinguish  tbe  two  classes  of  corpora- 
tions. With  private  corporations  the  present 
work  haf>  no  otber  concern  than  to  point  out  by 
way  of  illustration  wherein  tbey  differ  from 
those  which  are  public.  Both  classes  are  alike 
created  by  Legislature,  and  in  tbe  same  way, 
by  special  charter  or  under  general  Corporation 
Acts." 

In  section  58  it  is  said:  "  Private  corpora- 
tions are  created  for  private  as  distinguished 
from  purely  public  purposes;  and  tbey  are  not, 
in  contemplation  of  law,  public,  because  it  may 
have  been  supposed  by  the  Legislature  tbat 
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their  establishment  would  promote,  either  di- 
rectly or  coDsequeotiallv,  the  public  interest. 
They  cannot  be  compelled  to  accept  a  charter 
or  incorporating  statute:  but  when  assented  to 
the  legislative  grant  is  irrevocable,  and  it  can- 
not, without  the  consent  of  the  corporation,  be 
impaired  or  destroyed  by  any  subsequent  Act 
of  legislation,  unless  the  right  to  do  so  was  re- 
served at  the  time."  Waterman,  on  the  Law 
of  Corporations,  asserts  the  same  doctrine. 
§§  14,  16,  17. 

In  the  case  of  Dartmofith  College  v.  Wood- 
itard,  17  U.  S.  4  Wheat.  518,  4  L.  ed.  629,  it  is 
held  that  public  corporations  are  such  only  as 
are  founded  by  the  government  for  public  pur- 
poses where  the  whole  interests  belong  to  the 
government.  In  this  case  it  is  heM  that  no  au- 
thority exists  in  a  government  to  regulate,  con- 
trol or  change  a  corporation  created  by  it;  ex- 
cept when  the  corporation  is,  in  the  strict  sense, 
a  public  one,  and  its  franchises  the  exclusive 
property  of  the  government  itself.  In  such  a 
case,  the  officers  of  the  corporation  would  be 
^ublic  officers.  The  corporation  in  this  case 
was  created  by  a  charter  in  which  the  trustees 
were  mentioned  by  the  name  of  the  "  Trustees 
of  Dartmouth  College,"  granting  to  them  and 
their  successors  the  usual  corporate  privileges 
and  powers,  and  authorizing  the  trustees  who 
are  to  govern  the  college  to  fill  up  all  vacancies 
which  may  be  created  In  their  own  body,  and 
it  was  held  to  be  a  private  corporation. 

In  the  case  of  Vtncennes  University  v.  Indi- 
ana, 56  U.  S.  14  How.  268, 14  L.  ed.  416,  it  was 
held  that  the  Acts  of  1806  and  1807,  establishing 
Vincennes  University  and  incorporating  the 
«ame  by  the  name  of  the  Board  of  Trustees  of 
the  Vincennes  University,  made  it  a  private 
corporation  over  which  the  State  could  not  ex- 
ercise control.  See  Union  Pae.  R.  Co.  v. 
United  States  and  Cent,  Pae.  R,  Co.  v.  Qallor 
tin,  99  U.  S.  700,  718,  25  L.  ed.  496,  504. 

The  State  University  was  established  by  an 
Act  which  made  provision  for  a  board  of  trus- 
tees and  enacted  that  they  and  their  successors 
shall  be  a  body  politic,  with  the  style  of  the 
Trustees  of  the  Indiana  University,  in  that 
name  to  sue  and  be  sued,  etc.  In  the  case  of 
IStaU  V.  Carr,  111  Ind.  885,  9  West.  Rep.  818, 
the  court  quoted  from  the  case  of  Regents 
of  the  University  of  Maryland  v.  Williams,  9 
Gillifc  J.  865-368,  with  approval  the  following 
language:  "A  corporation  may  be  private, 
ana  yet  the  act  or  charter  contain  provision 
of  a  purely  public  character,  introduced  solely 
for  the  public  good.  .  .  .  A  public  corporation 
is  one  that  is  created  for  political  purposes,  with 
political  powers,  to  be  exercised  for  purposes 
connected  with  the  public  good  in  the  ad- 
ministration of  civil  government;  an  instru- 
ment of  the  government,  subject  to  the  control 
of  the  Legislature  and  its  members,  officers  of 
the  government,  for  the  administration  and  dis- 
charge of  public  duties ;  as  in  the  cases  of 
cities,  towns."  etc.  The  court  further  says  that 
**the  university  was  established  under  the 
direct  authority  of  the  State,  through  a  special 
Act  of  the  Legislature;  or  that  the  cnarter  con- 
tains provisions  of  a  purely  public  character; 
nor  yet  that  the  institution  was  merely  estab- 
lished, and  is  and  should  be  perpetually  main- 
tained, at  the  public  expense,  tor  the  public 
«ood,  does  not  make  it  a  public  corporation,  or 
12  L.R.  A. 


constitute  its  endowment  fund  a  public  fund" 
It  is  further  said:  *'The  legal  status  of  the 
State  University,  being  that  of  a  technialiy 
private  or  at  most  a  quasi  public  corporatioD, 
the  university  fund  of  which  it  Is  the  sole 
beneficiary  is  therefore  not  a  public  fund  vithia 
the  meaning  of  the  law." 

These  legal  rules  laid  down  by  the  authotitiei 
from  which  we  have  quoted  and  stated  the 
law  as  declared,  are  supported  and  adhered  to 
by  innumerable  decisions  of  courts  of  the 
highest  standing,  from  which  we  might  qaxM 
and  extend  this  opinion  to  an  unreasonable  ud 
unwarranted  len^h;  but  we  deem  it  unoeces- 
sary  to  do  so.  Under  the  rules  stated,  it  ii 
clear  that  the  Indiana  State  Board  of  Agricnl- 
ture  is  a  private  corporation;  and  it  matters  not 
to  what  extent  the  State  has  voluntarily  aided 
it  by  contributions  and  appropriations.  The 
corporation  now  owns  a  large  amount  of  piup- 
erty.  The  main  funds  it  has  bandied  and  used 
have  been  received  from  private  citizens,  nil- 
road  companies,  the  City  of  Indianapolis  ud 
funds  received  from  state  fairs  held  by  the 
Board.  The  members  of  the  Board  have  not 
been  chosen  by  the  State;  they  are  not  sule 
officers.  It  has  not  been  a  state  institntioo. 
It  is  true,  there  are  no  shares  of  stock  issoed 
and  held  by  the  trustees  or  private  individuilr. 
neither  are  shares  of  stocK  issued  by  coUeeo 
and  universities  or  charitable  institutions  wbld 
are  private  corporations,  and  it  is  not  nec&auj 
to  make  it  a  private  corporation  that  sharee  of 
stock  be  issued.  The  act  creating  it  made  iti 
body  corporate,  with  perpetual  succession  n 
the  manner  prescribea.  It  is.  in  a  sense,  to 
educational  uistitution.  It  seeks  to  bring  t<> 
gether  people  engaged  in  agricultural  pursuits, 
as  well  as  those  engaged  in  manuractaring 
farm  machinery  and  other  articles  adapted  to 
use  in  the  cultivation  of  the  soil  and  harrcsi 
ing  of  crops  and  other  articles  used  bj  the 
puDlic,  as  well  as  those  encaged  in  raising 
stock,  and  to  exhibit  t4>  those  m  attendance  the 
crops  resulting  from  the  various  methods  of 
farming  and  the  various  machinery  manufac- 
tured for  the  use  of  those  engatred  in  agricul- 
fural  pursuits,  as  well  as  the  various  brands  of 
stock;  and  give  to  the  people  of  the  State,  sod 
particularly  those  engaged  in  agricultural  pur- 
suits, an  opportunity  of  discussing  various 
methods  of  farming  and  farm  implements  used 
and  the  different  brands  of  stock  raised,  aod 
to  educate  the  people  in  this  way  in  the  pursuits 
of  agriculture,  and  to  educate  and  improve  the 
condition  of  the  agriculturist,  that  they  ntfj 
have  a  knowledge  of  the  best  methods  of  farm- 
ing, best  machinery  to  use  and  the  best  bnods 
of  stock.  An  agricultural  society  is  defined  is 
the  Century  Dictionary  as  **a  societj*  for  pro^ 
moting  agricultural  interests,  such  as  llie  in- 
provement  of  land,  of  implements,  of  the 
brands  of  cattle,  etc."  A  new  English  diction- 
ary defines  an  agriculturist  as  "a  student  ci 
the  science  of  agriculture." 

The  trustees  so  elected  have  no  financial  in- 
terest in  the  property  of  the  corporation:  that 
is  to  say,  they  are  not  the  owners  of  the  prop- 
erty of^ the  corporation  in  such  a  sense wttat 
they  can  sell  it  and  appropriate  the  proceeds 
to  their  own  use,  any  more  than  oonJd  ibt 
trustees  of  the  State  (Jniversity  sell  and  co« 
vert  the  proceeds  of  the  property  to  thdr  own 
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ee? 


U9e.  Tbey  are  simply  trustees  to  manage  and 
control  it.  The  institution,  the  corporation, 
exists  for  the  benefit  of  the  people  of  the  State, 
and  the  law  would  not  allow  its  purpose  to  fall 
by  a  failure  of  those  charged  with  the  dutv  of 
electing  the  successors;  but  neither  the  State 
by  its  General  Assembly  nor  the  trustees  of  the 
corporation  have  any  ri^ht  to  appropriate  the 

groperty  of  the  corporation  to  the  use  of  the 
tate  or  the  individual  members  of  the  Board. 
The  General  Assembly  of  the  Slate  has  recog- 
nized this  Indiana  State  Board  of  Agriculture 
as  a  private  corporation.  By  an  Act  of  the 
Legislature  in  1877,  the  State  loaned  to  the 
corporation  $^,000,  and  took  a  mortgage  up- 
on its  property.  Again,  in  1881.  by  an  Act  of 
the  Legislature,  such  lien  for  $25,000  was 
postponed  and  made  a  subsequent  lien  to  a  lien 
of  a  third'party  on  the  lands  of  said  corporation. 
See,  in  addition  to  the  authorities  above  cited,  1 
Morawet2,Priv.Corp.2ded.  §§  1,8,4;  New  Glou- 


cester School  Fund  Trustees  v.  Bradbury,  11  Me. 
124;  Allen  v.  McKean,  1  Sumn.  297;  St^U  v. 
Vineennes  University,  5  Ind.  78:  Baltimore  dh 
P.  B,  Co.  V.  Fifth  Bap.  Church,  108  U.  S.  880, 27 
L.  ed.  744;  Yarmouth  v.  North  Yarmouth, M  Me. 
417 ;  People  v.  Morris,  18  Wend.  381 ;  State 
Board  of  Agriculture  v.  Citizens  8t.  R,  Co.  47 
Ind.  407. 

The  Act  of  1891  attempts  to  take  from  the 
appellee  all  the  property  acquired  by  it.  It 
both  impairs  the  contract  or  charter  of  1851, 
by  which  it  made  the  appellee  a  pr/-ate  cor- 
poration, and  it  seeks  to  take  its  pro]^^  Ay  from 
It  without  due  process  of  law. 

Having  reached  the  conclusion  that  the  ap- 
pellee is  a  private  corporation,  it  leads  to  an  af- 
firmance of  the  judgment. 

Judgment  afflnned,  with  costs. 

McBrlde*  J. ,  look  no  part  in  the  decision  of 
this  case. 


NEW  YORK  COURT  OP  APPEALS. 


<}eoige    McARTHCR,    Committee,    etc.,  of 
Ebenezer  Larmouth,  Respt., 

V. 

Henry  GORDON  et  al.,  Appts. 
(— .N.Y ) 

1.  A  declaration  of  trust  made  in  con- 
flideration  of  a  conveyance  of  land,  al- 
ihoxLgh  at  a  later  date*  is  valid  and  irrevc 
oable,  and  cannot  he  limited  or  affected  by  sub- 
sequent acta  or  contracts  of  the  trustee  with  a 
stranffer  to  the  parties  named  in  the  instrument. 

8.  The  support  of  an  incompetent  per- 
son who  has  always  lived  on  a  certain 
ftLrm  to  which  a  vendee  of  the  farm  binds  him- 
self by  a  declaration  of  trust  to  apply  the  net 
rents  of  the  farm  or  the  interest  on  the  purchase 
price  if  it  should  be  sold,  and  which  is  made  a  first 
lien  on  the  farm  in  case  of  a  sale  thereof,  is  not 


limited  to  support  on  the  farm  where  there  is 
nothing  in  the  declaration  to  show  that  intent. 

8.  It  is  the  duty  of  a  trustee  to  exercise 
a  supervision  over  the  care  and  com- 
fbrt  of  an  incompetent  person  for  whose 
support  in  consideration  of  the  conveyance  of  a 
farm  he  has  made  a  declaration  of  trust  to  ap- 
propriate the  net  rents  of  the  farm  or  the  inter- 
est on  its  price  1  sold;  and  he  should  apply  the 
proceeds  so  far  as  necessary  to  that  purpose 
wherever  within  reasonable  limits  such  person 
may  be  cared  for  and  supported. 

4.  The  liabill^  of  a  trustee  who  In  con- 
sideration of  a  deed  has  chargred  property  with  a 
trust  for  the  support  of  an  Incompetent  person 
cannot  be  avoided  by  transferring  the  property 
charged  with  such  support,  but  he  is  liable  for 
such  part  of  the  expense  thereof  if  not  furnished 
by  his  grantee  as  cannot  be  recovered  from  the 
land  itself  or  from  the  second  grantee. 
(Earl,  J.,  dissents.) 


Note.— Creation  or  declaration  of  trust. 

Any  agreement  or  contract  in  writing,  whereby 
a  person  agrees  that  a  particular  parcel  of  land 
shall  be  dealt  with  in  a  particular  manner  for  the 
benefit  of  another,  raises  a  trust  in  favor  of  such 
other  person.  Conway  v.  Kinsworthy,  21  Ark.  9; 
Price  v.  Reeves,  88  Cal.  467;  Rabun  v.  Rabun,  15  La. 
Ann.  471;  Baylies  v.  Payson,  6  Alien,  488;  Pingree 
V.  Ck)filn,  LC  Gray,  288;  Giddings  v.  iPalmer,  107  Mass. 
270;  Homer  v.  Homer,  107  Mass.  82;  Price  v.  Minot, 
107  Mass.  61;  Paul  v.  Fulton,  26  Miss.  160;  Waddhig- 
ham  V.  Loker,  44  Mo.  132;  Currie  v.  White,  45  N.  Y. 
822;  Reed  v.  Lukens,  44  Pa.  200:  Cressman's  App.  42 
Pa.  147;  Rees  v.  Livingston.  41  Pa.  118;  Pownal  v. 
Taylor,  10  Leigh,  183:  Seymour  v.  Freer,  75  U.  S.  8 
Wall.  202, 19  L.  ed.  806;  Legard  v.  Hodges,  1  Ves.  Jr. 
478. 

The  trust  maybe  manifested  or  proved  by  any 
writing  in  which  the  fiduciary  relation  between  the 
parties  and  its  terms  can  be  clearly  read.  Bragg 
V.  Paulk,  42  Me.  602;  Portland  Second  Unitarian 
Boo.  V.  Woodbury,  14  Me.  281;  Maccubbin  v.  Crom- 
well, 7  Gill  &  J.  167;  Orleans  v.  Chatham.  2  Pick.  29; 
Ck>mez  v.  Tradesman's  Bank,  4  Sandf .  106:  Raybold 
V.  Raybold,  20  Pa.  308;  Steere  v.  Steere,  5  Johns.  Ch. 
1, 1  L.ed.  987;  Cuyler  v.  Bradt,  2  Cai.  Gas.  328;  Gra- 
ham V.  Lambert,  5  Humph.  596:  Barron  v.  Barron, 
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24  Vt.  376;  Fisher  v.  Fields,  10  Johns.  495;  Buck  v. 
Swazey,  86  Me.  41;  Chamberlain  v.  Thompson,  10 
Conn.  248. 

The  Statute  of  Frauds  is  satisfied  if  it  is  manifest- 
ed by  any  subsequent  acknowledgment,  as  by  an 
express  declaration  (Willard  v.  Willard,  56  Pa.  119; 
Ambrose  v.  Ambrose,  1  P.  Wms.  821:  Nutton  v. 
Crow,  10  Mod.  288);  or  memorandum  to  that  effect 
(Fisher  v.  Fields,  supra:  Urann  v.  Coates,  100  Mass. 
581;  Bellamy  v.  Burrow,  Cas.  t.  Talb.  97);  or  by  a  let- 
ter under  his  hand.  Kingsbury  v.  Burnside,  58  ill. 
310;  Steere  v.  Steere,  suf^ra;  Johnson  v.  Deloney,35 
Tex.  42;  Buckner  v.  KingSbury,  56  111.  310;  Mon- 
tague v.  Hayes,  10  Gray,  609;  Phelps  v.  Seely,22 
Gratt.  578;  Forster  v.  Hale,  8  Ves.  Jr.  696;  Bentley 
V.  Mackay,  15  Beav.  12:  Chllders  v.  Childers,  1  DeG. 
&  J.  482;  Gardner  v.  Rowe,  2  Sim.  &  Stu.  846; 
Crooke  V.  Brookeing,  2  Vem.  106. 

If  there  is  any  competent  evidence  that  the  hold- 
er of  the  legal  title  is  only  a  trustee,  it  will  open  the 
door  for  the  admission  of  parol  evidence  to  ex- 
plain the  position  of  the  parties.  Prevost  v.  Gratz, 
1  Pet.  C.  C.  366;  Corse  v.  Leggett,  25  Barb.  889:  Hol- 
lingshead  v.  Allen,  17  Pa.  275;  Hutchins  v.  Lee,  1 
Atk.  447;  Crippe  v.  Jne,  4  Bro.  Ch.  472;  Morton  v. 
Tewart.  2  Younge  &  C.  67,  cited  in  1  Perry,  Tr.  6  82. 
See  note  toDreisbach  v.  Serf  ass  (Pa.)  3  L.  R.  A.  886. 
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(June  8,1801.*) 


APPEAL  by  defendants  from  a  judgment  of 
tbe  Gkneral  Term  of  the  Supreme  Court, 
Tbird  Department,  modifying  and  afBroiing  a 
judgment  of  tbe  Wasbinfton  County  Special 
Term  in  favor  of  plaintiff  in  an  action  brought 
to  enfbrce  compliance  with  the  terms  of  a  dec- 
laration of  trust  alleged  to  have  been  made  by 
defendant  Gk>rdon  for  tbe  support  of  Lar- 
mouth.     Modified  and  nffirmed. 

The  facts  are  fully  stated  in  tbe  opinion. 

Messrs.  Westfall  &  Whitcomb,  for  ap- 
pellants: 

It  is  not  pretended  that  the  agreement  claimed 
to  have  be^n  made  between  Miss  McDoual  and 
Gordon,  as  the  consideration  of  tbe  deed  from 
her  to  bim.  was  in  writing.  And  such  agree- 
ment, if  clearly  and  conclusively  prov^  to 
have  been  made  by  parol,  would  be  void  and 
not  enforceable  by  action  at  lawor  in  equity. 

WJieder  v.  Reynolds,  66  N.  Y.  227;  Cook  v. 
Barr,  44  N.  Y.  168;  Hutchins  v.  Hutehim,  98 
N.  Y.  57;  Roe  v.  Barker,  82  N.  Y.  432;  Levy 
V.  Brnsfi,  46  N.  Y.  680;  Sturtevant  v.  Sturte- 
vant,  20  N.  Y.  89;  WiUon  v.  Dem,  74  N.  Y. 
581;  Bighmie  v.  Taylor,  98  N.  Y.  288. 
.  Tbe  paper  executed  by  Gordon  and  recorded 
April,  1876,  neither  creates,  declares,  establishes 
nor  proves  tbe  trust  relied  upon  by  tbe  plaintiff 
to  maintain  this  action. 

(Jook  V.  Barr,  supra;  Hubbard  v.  Sharp,  Nov. 
1887;  1  Billiard,  Real  Prop.  4th  ed.  426;  1 
Greenl.  Cruise,  Real  Prop.  866;  1  Greenl.  £v. 
§268. 

If  the  instrument  in  question  is  sufficient  in 
form  and  substance  to  constitute  a  declaration 
of  trust,  it  never  became  operative,  because  it 
never  had  an  inception,  and  especially  because 
the  beneficiary,  at  all  times  until  at  or  just 
before  the  commencement  of  this  action,  repu- 
diated it  and  sought  to  cancel  and  destroy  it. 

7oung  v.  Toung,  80  N.  Y.  422;  Be  Craw- 
f(yrd,  118  N.  Y.  560;  Jackson  v.  Phipps,  12 
Johns.  418;  Jackson  v.  Bodle,  20  Johns.  184; 
Elsey  V.  MeicaXf,  1  Denio,  823;  Qifford  v.  Cor- 
rigan,  7  Cent.  R^.  277,  106  N.  Y.  227;  Pool 
V.  Pool,  1  Hill.  580;  Jenks  v.  Robertson,  68 
N.  Y.  621:  Bisley  v.  8mith,  64  N.  Y.  676; 
Wheat  V.  Rice,  97  N.  Y.  296;  Fonda  v.  Sage, 
48  N.  Y.  188;  Homer  Y,  Guardian  Mut.  L.  Ins, 
Co,  67  N.  Y.  478;  Winch  v.  Mutual  Benefit  Ice 
Co,  86  N.  Y.  618;  Cornell  v.  CorneU,  96  N.  Y. 
108;  AveHll  v.  Patterson,  10  N.  Y.  600. 

Until  refusal  to  support  at  the  place  desig- 
nated, there  is  no  right  of  action. 

Bennett  v.  Akin,  38  Hun,  261;  Pool  v.  Pool, 
1  Hill,  580. 

The  transactions  between  Gk)rdon  and  Davis 
furnish  no  cause  of  action  against  Davis  in 
favor  of  Larmouth. 

The  recording  by  €k)rdon  of  the  paper  claimed 
by  plaintiff  to  be  a  "declaration  of  trust"  did 
not  operate  as  notice  to  Davis,  a  subsequent 
purchaser,  and  there  is  no  proof  that  he  had 
actual  notice  thereof. 

*A  decision  was  reached  In  this  case  and  an  opin- 
ion handed  down  roverainx  the  judgrment  of  the 
lower  court,  on  January  27, 1891.  A  rehearlDir  was 
subsequently  i^ranted,  after  which  tbe  opinion 
given  herewith  was  handed  down,  which  supersedes 
the  former  one  and  renders  tbe  printing  of  it  un- 
neoessary.  [Rep.] 
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Boyd  V.  Sehleeinger,  59  N.  Y.  309;  DiOase  r. 
Whitehall  Com.  Bank,  51  N.  Y.  i*58:  GiUig  v. 
Maass,  28  N.  Y.  192;  Judson  v.  Dana,  79  S. 
Y.  874;  Bank  for  Savings  v.  Frank,  18  Jones 
<&  8.404. 

Larmouth  was  a  stranger  so  far  as  the  agree- 
ments between  Gk)rdon  and  Davis  were  coo- 
cerned.  And  "  a  mere  stranger  cannot  inter- 
vene  and  claim  by  action  tbe  benefit  of  a  con- 
tract between  other  parties." 

Vrooman  v.  Turner,  69  N.  Y.  284;  Wheats. 
Rice,  supra;  NieoU  v.  Neio  York  dt  E.  R.  Co. 
12  N.  Y.  121;  Craig  v.  Wells,  11  N.  Y.  321; 
TowU  v.  Remsen,  70  N.  Y.  312;  Past  v.  Bei%- 
heimer,  81  Hun,  252;  Duryee  v.  New  York,  96 
N.  Y.  496. 

On  re-argument. 

The  instniment  executed  by  the  defendwi 
Gk)rdon,  considered  as  a  declaration  of  trust, 
does  not  entitle  Larmouth  to  "support"  else- 
where than  on  the  premises  referred  to  in  the 
instrument,  so  long  as  it  is  not  refused  him 
there. 

Parker  v.  Parker,  126  Mass.  433;  Cram  ?. 
Cram,  68  N.  H.  81;  Pool  v.  PM,  1  Hill,  590; 
McKiUip  V.  McKiUip,  8  Barb.  556;  Currier  v. 
Currier,  2  N.  H.  75;  Pratt  v.  Pratt,  42  Mich. 
174;  Zimmer  v.  Settle,  19  N.  Y.  Week.  Dig. 
246;  Boone  v.  Tipton,  15  Ind.  270;  Green  t. 
Green,  82  Ind.  276. 

The  bond  being  purely  voluntary,  the  obligor 
f  bould  be  treated  more  as  a  surety  than  as  i 
principal  debtor;  and  therefore  the  obliga- 
tions which  he  assumed  should  be  strictly  con- 
strued, and  should  not  be  extended  by  construc- 
tion. 

Birckhead  v.  Brown,  6  Hill,  640;  McCiutkeg 
V.  CromweU,  11  N.  Y.  598;  People  v.  Pennaek, 
60  N.  Y.  426;  People  v.  Chalmers,  60  N.  Y.  1©; 
Bissell  V.  Saxton,  66  N.  Y.  60;  Ward  v.  Stakl, 
81  N.  Y.  406;  Thomson  v.  MacGregor,  81  K. 
Y.  596;  National  Mechanics  Bkg.  Jsso,  t. 
Conkling,  90  N.  Y.  116. 

There  could  be  no  default  except  upon  proper 
demand,  by  the  proper  person,  in  proper  man- 
ner and  in  proper  time. 

28  Cent.  L.  J.  816-324,  and  cases  cited;  Mc- 
KiUip V.  McKiUip,  supra. 

Plaintiff's  and  Larmouth's  non-acceptaiice 
and  repudiation  constitute  a  waiver  and  a  per- 
fect defense. 

Pool  V.  Bxd,  McKiUip  v.  McKiUip  and  fiaoM 
V.  Tipton,  supra;  Jenks  v.  Robertson,  58  N.  Y, 
621;  Risley  v.  Smith,  64  N.  Y.  576;  Corndli. 
Comelf,  96  N.  Y,  108;  Wheat  v.  Riee,  J*7  N.  Y. 
296,  and  cases  cited  on  page  302;  Homer  v. 
Guardian  Mut.  L,  Ins.  Co.  67  N.  Y.  481; 
Winch  V  Mutual  Ben.  Ice  Co,  86  N.  Y.  619. 

Mr.  Matthew  Hale,  with  Mr.  Job  6* 
Sherman,  for  respondent: 

The  court  was  right  in  holdiog  that  the 
instrument  executed  ^nd  placed  upon  record 
by  the  defendant  Gordon  was  a  valid  and  Hnd- 
ing  declaration  of  trust,  relating  back  to  tbe 
date  of  the  deed  from  Ellis  McDoual  to  him. 

1  Perry,  Tr.  §82;  Fisher  v.  Fields,  10  JohnsL 
495;  Urann  v.  Coates,  109  Mass.  581;  Montagu 
V.  Hayes,  10  Gray,  609;  Wright  v.  Douglass,  7 
N.  Y.  564;  Adams  v.  Adams,  88  U.  S.  21  Wall 
185,  22  L.  ed.  504;  Van  Gott  v.  Prentice,  $ 
Cent.  Rep.  364.  104  N.  Y.  45;  Hat^h  v.  Stets- 
ar^ 42 Hun,  164;  Westlakev,  Wheat, ^Uun,Tt. 
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The  recording  of  the  declaration  of  trust  was 
constructive  notice  thereof  to  all  subsequent 
purchasers  or  incumbrancers.  It  is  a  **  con- 
veyance "  within  the  meaning  of  the  Statute. 

1  Rev.  Stat.  762,  §  88,  759,  t5§  16, 17;  Bacon 
V.  Van  Sekoonhoven,  19  Hun,  158,  afllrmed,  87 
N.  Y.  446;  Grandin  v.  Hernandez,  29  Hun, 
399. 

The  facta  found  by  the  trial  court,  and 
approved  by  the  general  term,  show  that  an 
equitable  lien  exists  in  favor  of  Ebenezer  Lar- 
mouth. 

1  Jones,  Liens,  §§  28,  80:  2  Story,  Eq.  Jur. 
^  1281;  Haimlt  v.  Harrison,  105  XL  S.  401,  26 
L.  ed.  1075;  Gregory  v.  Morris,  96  U.  S.  619, 
24  L.  ed.  740;  Momington  v.  Keane,  2  DeG.  & 
J.  292;  Pinch  v.  Anthony,  8  Allen,  586;  Sey- 
mour v,  Ganandaigua  <fc  N.  F.  R.  Co.  25  Barb. 
284:  Price  v.  Palmer,  28  Hun.  504;  Fowler  v. 
Mntual  L.  Ins,  Co.  28  Hun,  195;  Chase  v.  Peck, 
21  N.  Y.  681;  Payne  v.  Wilson,  74  N.  Y.  848; 
Perry  v.  Board  ^  Missions  of  Albany  P.  E. 
Church,  3  Cent.  Rep.  62,  102  JN .  Y.  99;  Smith 
V.  Smith,  51  Hun.  164. 

On  re-argument. 

The  obligation  of  defendants  under  the  instru- 
ment executed  by  the  defendant  Gk>rdon  April 
19,  1876,  was  not  limited  to  the  support  of 
Larmouth  upon  the  farm  in  question. 

28  Cent.  L.  J.  316. 

The  office  of  trustee  cannot  be  delegated.  If 
a  trustee  confides  his  duties  or  the  trust  fund 
to  the  care  of  a  stranger,  he  will  be  personally 
responsible. 

1  Perry,  Tr.  §  402:  Adarns  v.  Clifton,  1  Russ. 
297;  Hardwick  v.  Mynd,  1  Anstr.  109. 

A  transfer  of  a  trust  fund  by  a  trustee  to 
another  is  of  itself  a  breach  of  trust,  and  ren- 
ders the  assigning  trustee  responsible  for  the 
acts  of  his  assignee. 

Hulme  V.  Hulme,  2  Mvl.  &  K.  682;  Flanders 
V.  Lamphear,  9  N.  H.  301. 

The  refusal  of  defendant  (Gordon  to  do  any- 
thing for  Larmouth,  accompanied  by  his  state- 
ment "that  he  had  got  all  through  with  it." 
excused  plaintiff  from  making  any  further 
demand. 

Robinson  v.  Frank,  9  Cent.  Rep.  846, 107  N. 
Y.  655;  Ohio  d  M.  R.  Co,  v.  McCa/rthy,  96  U. 
S.  258,  24  L.  ed.  698. 

The  trust  being  perfectly  created,  nothing  is 
required  of  the  court  but  to  give  effect  to  the 
trust  as  an  executed  trust;  and  it  will  be  car- 
ried into  effect,  although  without  consideration, 
to  the  same  extent  and  in  the  same  manner  as 
if  there  had  been  a  valuable  consideration  for 
the  creation  of  the  trust. 

1  Perry,  Tr.  g  96;  1  Lewin,  Tr.  6T;  Stone  v. 
Haekett,  12  Gray,  227. 

Where  a  sum  of  money,  or  the  entire  income 
of  any  property,  is  appropriated  for  the  main- 
tenance and  support  of  another,  the  beneficiary 
is  entitled  to  the  benefit  of  the  sum  of  money 
or  income  so  appropriated,  without  reference 
to  the  purpose  for  which  it  is  so  appropri- 
ated. 

Webb  V.  Kelly,  9  Sim.  472;  Lewes  v.  Lewes, 
16  Sim.  266;  Noel  v.  JoTies,  Id.  809;  T<mng- 
husband  v.  Oisbome,  1  Coll.  400;  Bayne  v. 
Orowther,  20  Beav.  400;  Attwood  v.  Alford,  L. 
R.  2  Eq.  479;  Re  Sanderson's  Trust,  8  Kay  & 
J.  497. 
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Rugger,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  on  behalf  of  Eben- 
ezer  Larmouth,  a  lunatic,  against  the  defend- 
ant Gordon  and  his  grantee,  upon  a  declara- 
tion of  trust  executed  Dy  Gordon  for  the  benefit 
of  said  Larmouth,  to  enforce  the  trust,  and 
recover  the  rents  and  profits  of  the  trust  prop- 
erty claimed  to  have  been  misappropriated  by 
the  defendants.  The  complaint  proceeded  up- 
on the  theory  that  the  defendants  had  neglected 
to  execute  the  duties  of  the  trust,  and  had  ap- 
propriated to  their  own  use  the  income  of  the 
trust  property,  instead  of  applying  it  to  the 
maintenance  and  support  of  its'  beneficiary,  as 
provided  by  the  trust.  This  case  has  been  the 
occasion  of  some  difference  of  opinion  in  the 
court  as  to  the  proper  construction  to  be  given 
to  the  declaration  of  trust,  and  now  comes  be- 
fore us  upon  a  re- argument.  This  disagree- 
ment has  arisen  as  much,  I  think,  from  the 
divergent  views  taken  of  the  facts  by  the  vari- 
ous members  of  the  court  as  from  any  diffei"- 
ence  between  us  as  to  the  rules  of  law  appli- 
cable to  them.  A  more  elaborate  statement  of 
the  leading  facts,  as  they  appear  from  the  find- 
ings of  the  trial  court,  as  well  as  from  the  un- 
disputed evidence,  will  tend  more.  I  think,  to 
dissipate  misconception  and  harmonize  our 
views  than  any  other  mode  of  treating  the 
case.  Stated  in  their  chronological  order,  they 
are  as  follows: 

In  the  year  1876  one  Ellis  McDoual.  an  un- 
married Woman  of  the  age  of  ninety  years, 
owned  and  resided  upon  a  farm  of  about  45 
acres  in  the  Town  of  Jackson,  Washington 
County,  having  no  other  property  of  any  ma- 
terial value.  Her  only  son,  then  of  the  age  of 
about  sixty-six  years,  a  harmless  lunatic, resided 
wiih  her,  and  bad  so  lived  with  her  on  the 
farm  for  many  years.  The  farm  was  worth 
about  $8,000,  and  its  annual  rental  value,  ex- 
clusive of  taxes,  was  about  $175.  In  the  year 
1873  Miss  McDoual  executed  a  will  by  which 
she  devised  all  her  property,  both  real  and  per- 
sonal, in  trust  to  her  executors  to  receive  the 
rents  and  profits  thereof,  and  apply  them  to 
the  use  of  her  son,  Ebenezer  Larmouth,  dur- 
ing his  natural  life,  with  remainder  to  her  pas- 
tor and  friend,  the  Rev.  Henry  Gordon.  On 
October  16,  1874,  Miss  McDoual  executed  and 
delivered  to  Gordon  a  warranty  deed  of  such 
premises  for  the  consideration,  expressed  in  the 
deed,  "of  one  dollar  and  other  valuable  con- 
sideration to  her  duly  paid,"  which  deed  was 
duly  recorded  October  22.  1874,  in  the  clerk's 
office  of  Washington  County.  Miss  McDoual 
died  March  8,  1876,  having  lived  upon  and  re- 
tained possession  of  the  farm  until  that  time, 
and  leaving  her  son  in  possession  thereof.  On 
April  19,  1876,  Gtordon  executed  an  instrument 
in  writing,  which  he  caused  to  be  recorded  in 
the  clerk^  office  of  Washington  County,  read- 
ing as  follows:  "Know  all  men  by  these  pres- 
ents, that  because  of  certain  real  estate  duly 
conveyed  to  me  by  Eliis  McDoual,  late  of  the 
Town  of  Jackson,  Washington  County,  New 
York,  I,  Henry  Gordon,  of  Coila,  Washington 
County,  New  York.  do.  of  my  own  free  will 
and  accord,  hereby  consider  myself,  heirs,  ex- 
ecutors or  administrators,  holden  and  firmly 
bound  to  appropriate  or  cause  to  be  appro- 
priated, for  the  comfortable  support  of  Ebene- 


670 


New  Yobk  Court  of  Affbals. 


Juki, 


zer  Larmouth  during  his  life,  all  the  rents,  after 
deducting  necessary  expenses,  of  said  real  es- 
tate, or,  if  said  real  estate  should  be  sold,  the 
proper  maintenance  in  board  and  clothing 
should  be  first  lien  upon  said  real  estate  during): 
the  life  of  said  Ebenezer  Larmouth.  The  sub- 
scriber to  this  bond  distinctly  asserts  that  its 
obligations  on  him  are  limited  to  the  rents  of 
said  real  estate,  or  to  the  interest  on  the  pur- 
chase money,  should  said  real  estate  be  sold. 
Signed  with  niy  hand  and  seal  this  19th  day  of 
April,  1876.  Henry  Gordon,  [l.  s.]  "  Miss 
McDoual  never  owned  or  conveyed  to  Henry 
Gordon  any  other  real  estate  than  this  farm. 
Gordon  preached  Miss  McDoual's  funeral  ser- 
mon, immediately  after  her  death,  and,  refer- 
ring to  her  son,  stated  "  that  ample  means  have 
been  provided  for  his  support  and  welfare," 
and  concluded  by  saying  'The  friends  may  rest 
assured  that  her  wishes  will  be  faithfully  car- 
ried out."  The  first  year  after  Miss  Doual's 
death  the  executor  of  her  will  took  possession 
of  the  farm,  and  rented  it  to  one  Green  for 
$150  a  year.  During  this  time  Larmouth  oc- 
cupied the  house  on  ihe  farm  alone,  and  was 
boarded  by  Green,  who  was  allowed  20s.  a 
week  therefor,  to  be  applied  upon  the  rent  of 
the  land.  No  special  complaint  is  made  by  the 
plaintiff  but  that  the  income  of  the  farm  was 
for  this  year  substantially  applied  to  the  sup- 
port of  Larmouth.  In  January,  1877,  Henry 
Gordon  executed  and  delivered  to  one  Robert 
Davis  a  warranty  deed  of  the  farm  for  the  con- 
sideration of  $400,  which  was  secured  by  a 
mortgage  upon  the  farm;  and  upon  the  con- 
dition also  that  Davis  **  would  provide  and 
furnish  Ebenezer  Larmouth. "during  his  natural 
life,  ''suitable  clothing,  food,  lodging  and 
necessary  medical  attendance  and  medicine," 
which  Davis  thereby  covenanted  to  provide. 
It  was  further  provided  by  this  deed  that  "the 
support  and  maintenance  of  the  said  Lar- 
mouth, as  aforesaid,  shall  constitute  and  re- 
main an  indefeasible  lien  upon  the  premises 
hereby  conveyed,  during  the  natural  life  of 
said  Larmouth."  Immediately  after  this  con- 
veyance the  defendant  Davis  leased  about  an 
acre  and  a  quarter  of  the  land,  with  the  build- 
ings on  the  premises,  to  one  Plunkitt,  in  con- 
sideration that  Plunkitt  should  board  Lar- 
mouth, and  do  his  washing  and  mending,  ''if 
the  said  Larmouth  would  consent  to  stay  on  the 
farm  with  Plunkitt,  and,  in  case  he  did  not,  that 
Plunkitt  should  pay  $40  a  year  for  the  pri  vileces 
enjoyed  by  him."  Davis  occupied  and  culti- 
vated the  remainder  of  the  premises,  and  re- 
ceived payment  of  the  rent  agreed  to  be  paid  by 
Plunkitt.  Ijaimouth  having  refused  to  live  in 
Plunkitt's  family.  Plunkitt  was  assisted  in 
taking  possession  of  the  house  by  Davis,  his 
servants,  and  the  executor  of  Miss  McDouaFs 
will,  and  met  with  some  opposition  from  Lar- 
mouth. who  forbade  them  from  cominsr  upon 
the  premises,  and  claimed  to  own  the  farm  and 
the  property  in  the  house,  and  asserted  that  they 
were  attempting  to  rob  him  of  his  patrimony. 
Larmouth's  bed  and  furniture  were  then  forci- 
bly taken  from  the  room  which  he  was  accus- 
tomed to  occupy,  and  packed  away  in  another 
part  of  the  house,  and  be  refused  to  remain  and 
live  with  Plunkitt,  It  appears  that  Larmouth 
was  a  Presbyterian,  of  Scottish  descent,  and 
Plunkitt  an  Irish  Catholic,  with  a  family  con- 
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sisting  of  a  wife  and  three  children:  aod  Ur- 
mouth  being  asked  to  stay  with  Plunkitt,  said 
he  didn't  want  to  live  with  an  Irishman.  He 
had  been  subjected  to  a  personal  assault  at  tbe 
hands  of  a  servant  of  Davis  on  the  premisa 
previously.  Larmouth  then  left  the  hoase 
with  McArthur,  and  has  ever  since  continued 
to  make  it  his  home  at  Mc Arthur's,  aod  has 
lived  with  and  been  practically  supported  bj 
him.  He  has  during  all  this  time,  up  to 
the  trial,  been  irrational,  poor,  needy  sod 
dependent,  and  frequently  sick  and  practically 
unable  to  support  or  take  care  of  himaeii. 
He  has  never  received  any  attention  or  sup- 
port from  either  Gordon  or  Davis,  and  all  sp- 
plcations  to  them  for  aid  have  been  uniformlj 
neglected  or  evaded.  Applications  have  beea 
frequently  made  to  them  for  assistance,  sad 
the  payment  of  bills  for  medical  attendance 
and  other  necessaries,  but  they  were  met  by 
Gordon,  after  he  sold  to  Davis,  with  the  dec- 
laration "that  he  had  got  through  with  it,'* 
and  by  Davis  with  a  refusal  to  pay  for  aoj- 
thing  he  did  not  himself  order.  Plunkitt  re- 
mained in  possession  of  the  property  rented  bj 
him  for  two  years,  after  which  Davis  moved 
into  the  house  and  occupied  it,  with  the  farm, 
and  has  continued  to  do  so,  and  to  receive  the 
rents  and  profits  thereof,  to  the  time  of  tbe 
trial.  Davis  has  never  paid  anvihiog  for  tbe 
property,  except  the  sum  of  $24  annually  lo 
Gk>rdon  as  interest  upon  the  bond  and  mort- 
gage, which  sum  Gordon  has  appropriated 
to  his  own  use. 

Theie  are  certain  propositions  involved  in 
this  controversy  concerning  which  there  is 
no  difference  of  opinion  in  the  court,  and 
among  them  are  the  following:  finl.  that 
the  declaration  of  April  19, 1876,  constituted 
a  valid  and  enforceable  trust,  and  imposed 
upon  its  creator  the  obligations  and  duties  of 
a  trustee,  to  be  discharge  in  accordance  with 
the  meaning  and  effect  of  the  language  used 
therein  by  him;  second,  that,  in  giving  a  con- 
struction to  such  instrument,  regard  may  be 
had  to  the  situation  of  the  parties,  and  the 
surrounding  circumstances,  as  well  as  tbe 
language  of  the  instrument,  for  the  purpose 
of  arriving  at  the  intent  of  the  author  in  mak- 
ing it.  where  that  intent  is  not  clearly  ex- 
pressed; t?iird,  that  this  trust  was  irrevocable, 
and  cannot  be  limited  or  affected  by  any  sub- 
sequent acts  or  contracts  of  the  trustee  with  a 
stranger  to  the  parties  named  in  the  instiu- 
ment;  fourth,  that,  so  far  as  any  interest  in 
tbe  real  estate  is  concerned,  the  rights  and  iisr 
bilities  of  Gordon  and  Davis,  after  the  pur- 
chase by  Davis,  were  co-extensive,  Davis  hav- 
ing purchased,  not  onlv  with  constructive  as 
well  as  actual  notice  oi  the  liabilities  imposed 
upon  the  land  by  the  terms  of  the  trust,  bni 
also  under  a  positive  condition  that  he  shoold 
hold  the  title  subject  to  the  obligation  of  dis^ 
charging  the  duties  imposed  by  its  provisions 
upon  the  trust.ee :  /f^ifA,  that  Gordon  did  not. 
by  contracting  with  a  third  party  to  dischaiee 
his  obligations  to  Larmouth,  relieve  himsdf 
from  the  duty  of  seeing  that  such  obligmrioas 
were  per fornied;  sixth,  that  it  is  quite  imntt- 
terial,  so  far  as  the  liabilities  of  Gordon  and 
Davis  to  the  beneficiary  of  the  trust  are  con- 
cerned, what  the  nature  of  the  subsequent  con- 
tract between  Gordon  and  Davis  was.  and 
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whether  the   same   should    be    reformed  or 

DOt. 

Assuming  the  correctness  of  these  proposi- 
tions, there  are  left  for  consideration  tbe  fol- 
lowing questions  :  firit^  whether  the  provis- 
ions in  the  declaration  of  trust,  relating  to 
Larmouth's  support  and  mainteoance,  are 
limited  to  support  to  be  furnished  on  the  prem- 
ises therein  referred  to,  or  constitute^a  general 
obligation  to  appropriate  the  rents  and  profits 
of  the  trust  property  to  his  support  wherever 
it  might  be  needed:  second^  whether  an  active 
duty  on  the  part  of  (Jordon  was  incurred,  by 
the  obligations  of  the  trust,  to  exercise  care  and 
supervision  over  the  person  and  wants  of  the 
beneficiary,  and  to  provide  for  them  to  the  ex- 
tent of  gsuch  rents  and  profits  wherever  such 
care  and  supervision  might  be  necessary  and' 
reasonable:  third,  what  is  the  measure  of  the 
liabilitT  incurred  by  Qordon,  and  how  far  has 
he  made  himself  responsible  by  his  neglect  to 
appropriate  the  income  of  the  trust  property  to 
the  support  of  Larmouth. 

It  seems  to  be  well  established  by  the  au- 
thorities that,  under  a  general  obligation  to 
maintain  and  support  another,  where  no  place 
is  specified,  the  beneficiary  may,  as  a  general 
rule,  live  wherever  he  chooses,  provided  his 
choice  does  not  involve  needless  expenses. 
Wilder  v.  Whittemore,  15  Mass.  262;  Stillwell 
V.  Pease,  4  N.  J.  Eq,  74;  Proctor  v.  Proctor, 
141  Mass.  165,.2  New  Eng.  Rep.  883;  Conkey 
V.  Eterett,  11  Gray,  05;  PetUev.  Case,  2  Allen, 
546;  Bowell  v.  Jewett,  69  Me.  298.  This  rule 
is,  undoubtedly,  subject  to  exceptions  in  cases 
where  there  is  great  inadequacy  of  considera- 
tion, or  family  arrangements  are  made  involv- 
ing the  support  of  some  of  its  members  by 
others  who  have  been  accustomed  to  live  to- 
gether, or  the  circumstances  of  the  case,  and 
the  language  of  the  instrument  indicate  an  in- 
tention that  support  shall  be  furnished  in  a 
particular  manner,  at  a  particular  place,  or 
by  particular  persons.  In  such  cases  the  courts 
have  sometimes  construed  similar  contracts 
as  meaning  that  support  could  be  required 
only  at  the  place  or  by  the  persons  indicated, 
even  though  that  was  not  made  an  express 
requirement  of  the  agreement.  Such  were 
the  cases  of  McKillip  v.  McKiUip,  8  Barb. 
552;  Pool  V.  Pool,  1  Hill,  580,  and  others  of 
like  character.  We  have,  however,  been  un- 
able to  find,  among  the  numerous  cases  re- 
ferred to.  any  which  are  at  all  applicable  to 
the  circumstances  of  this  particular  case. 
Whether  we  regard  the  language  of  the  in- 
strument, or  the  circumstances  surrounding 
the  parties,  we  find  nothing  which  consti- 
tutes thid  case  an  exception  to  the  general 
rule.  The  trust  deed  unconditionally  devotes 
the  net  rents  of  the  trust  property  to  the  sup- 
port of  the  beneficiary,  so  far  as  thev  are  nec- 
essary for  that  purpose,  without  reference  to 
his  place  of  abode,  and  implies  that  the  trus- 
tee shall  collect  and  appropriate  them,  from 
time  to  time,  as  they  are  needed  by  the  bene- 
ficiary. There  is  nothing  in  the  circumstances 
of  the  parties  indicating  an  intention  to  limit 
the  requirements  of  the  beneficiary  to  a  living 
upon  the  trust  property.  The  creator  of  the 
triist  evidently  had  no  intention  of  making 
Larmouth  a  member  of  his  family.  He  was, 
apparently,  an  aged  clergyman,  living  at  a 
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distance  from  his  benefactress,  and  was  un- 
adapted,' by  occupation,  character  and  pursuits 
from  receiving  ao  uninviting  and  irrational 
person  into  his  family,  or  of  exercising  per- 
sonal supervision  over  the  life,  manners  and 
occupation  of  such  a  person.  He  was  in  no 
wise  related  to  his  benefactress  or  her  son, 
and  had  no  apparent  intention,  of  changing 
his  mode  of  life,  or  engaging  in  tbe  unac- 
customed business  of  rarming  at  a  distance 
from  the  field  of  his  accustomed  labors.  He 
certainly  manifested  no  intention  of  permit- 
ting any  member  of  Larmouth's  family  to  live 
on  the  premises,  and  he  had  not  then  deter- 
mined to  farm  out  his  support  to  strangers 
who  were  offensive  or  otherwise  to  his  relig- 
ious and  social  feelings.  No  one  was  then 
living  on  the  farm,  and  none,  therefore,  who 
could  receive  and  take  care  of  Larmouth  at 
that  place,  and  it  is  obvious  that  the  trustee 
had  not  then  any  person  or  family  in  view 
who  could  have  had  any  interest  in  support- 
ing him  on  the  farm.  The  beneficiary,  while 
not  violent  or  dangerous,  was  unmanageable 
and  insensible  to  the  dictates  of  reason  or  pro- 
priety, and  could  be  managed  or  controlled 
only  by  persuasion  or  force.  It  was  at  tdl 
times  conjectural  whether  he  would  be  satis- 
fied with  any  provision,  whether  reasonable 
or  not,  which  should  be  made  for  him,  and 
in  case  he  was  not,  it  was  obvious  that  other 
means  would  have  to  be  adopted  by  the  au- 
thor of  the  trust  in  order  to  make  its  object 
and  purpose  effective.  When  the  trust  was  de- 
clared, it  is  apparent  that  Gordon  had  no 
settled  plan  as  to  the  disposition  he  intended 
to  make  of  the  property,  or  the  mode  in  which 
the  duties  of  the  trust  were  to  be  discharged. 
By  the  deed  of  trust  he  devoted  all  the 
rents  of  the  farm,  unconditionally,  to  the  sup- 
port of  Larmouth,  so  far  as  they  should  be 
necessary,  and,  in  case  he  sold  the  farm,  he 
provided  that  the  interest  on  the  purchase 
price  should  be  the  limit  of  his  liability 
under  the  trust  deed.  These  amounts  were 
capable  of  definite  ascertainment,  and  were 
not  subject  to  the  uncertainty  which  would 
attend  an  obligation  to  support  and  maintain 
alone.  It  must  then  have  appeared  to  Gordon 
a  matter  of  comparative  indifference  whether 
these  rents  or  interest  should  be  expended 
upon  the  farm,  or  were  paid  to  those  who 
would  apply  them  to  the  support  of  Larmouth. 
Indeed,  the  language  of  the  trust  furnishes 
irrefutable  evidence  that  Gordon  contemplated 
the  sale  of  the  property,  and  the  application  of 
the  interest  money  derived  from  the  purchase 
price  to  the  support  of  Larmouth,  wherever  he 
might  be;  and  it  furnishes  no  answer  to  this 
view  that  the  obligations  of  the  trust  were  made 
a  lien  upon  the  farm.  It  was  not  till  a  year 
later  that  Gordon  concluded  to  realize  his  in- 
terest in  the  farm,  and  he  then  considered  it 
worth  about  one  seventh  of  the  value  of  the 
property,  leaving  at  least  six  sevenths  to  ac- 
complish the  purposes  of  the  trust.  The  the- 
ory that,  under  the  terms  of  the  trust  deed, 
Larmouth  would  be  obligated  to  take  his  sup- 
port upon  the  trust  property,  seems  to  have 
been  an  afterthought,  as  it  was  neither  ex- 
pressed in  the  trust  deed,  claimed  on  the  trial, 
presented  by  finding  or  exception,  nor  raised  in 
the  points  of  defendant's  counsel  in  this  court. 
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until  the  re-argumc^iit  of  the  case.  The  main 
drift  of  the  defendant's  contention,  heretofore, 
has  been  that,  under  the  terms  of  the  deed 
from  Gordon  to  Davis,  if  reformed  as  Davis 
desired  it  should  be,  he  could  not  be  held  lia- 
ble to  furnish  support,  except  upon  the  prop- 
erty purchased.  We  are  therefore  of  the  opin- 
ion that  the  trust  deed  constituted  the  .rents  and 
profits  of  the  farm,  or  the  interest  upon  its 

Sarchase  price,  a  trust  fund  for  the  support  of 
larmouth;  and  that  it  was  the  duty  of  the 
trustee  thereunder  to  exercise  a  supervision 
over  his  care  and  comfort,  and  apply  such  pro- 
ceeds to  his  use,  so  far  as  they  were  necessary, 
wherever  he  might,  within  reasonable  limits, 
be  cared  for  and  supported.  These  duties  were 
assumed  for  an  ample  consideration  by  Davis 
upon  his  purchase,  and,  as  between  Gordon 
and  Davis,  he  became  primarily  liable  to  dis- 
cbarge them.  It  is  obvious,  from  the  undis- 
puted evidence  in  the  case,  that  both  Davis 
and  Gordon  have  been  grossly  derelict  and 
blamable  in  the  performance  of  their  duties. 
The  series  of  proceedings  by  which  substi- 
tuted performances  of  the  duties  of  the  trust 
were  attempted  to  be  made,  which  culminated 
in  the  obligation  of  Plunkitt  to  devote  $40  a 
year  to  that  purpose,  illustrate  the  indifferent 
and  improvident  manner  in  which  this  trust  has 
been  neglected  by  the  trustee.  No  considera- 
tion whatever  seems  to  have  been  given  to  the 
wishes  of  Larmouth,  or  regard  manifested  for 
his  welfare,  health  or  comfort,  but  an  uncon- 
scientious struggle  was  entered  upon  by  the 
substituted  agencies  to  find  the  minimuni  sum 
to  which  the  obligations  of  the  trust  might  be 
reduced.  Gordon  thought  the  rents  and  prof- 
its of  about  six  sevenths  of  the  farm  were  suf- 
ficient for  the  purpose,  but  Davis  was  of  the 
opinion  that  less  than  a  quarter  of  the  amount 
was  necessary,  and  Plunkitt  undertook  to  make 
a  profit  even  at  that  price.  Larmouth  was 
thus  turned  over  to  strangers,  whose  only  in- 
terest in  him  was  to  see  how  cheaply  he  could 
be  made  to  live,  or  if  his  living  could  not  be 
made  so  disagreeable  that  be  would  abandon 
all  claims  to  support  from  the  defendant.  We 
are  of  the  opinion  that  even  if  the  obligations 
of  the  trust  had  required  Larmouth  to  take  bis 
support  upon  the  farm,  no  adequate  or  suffi- 
cient provision  was  then  made  tor  him;  and 
much  more  was  this  the  case  if  he  bad  the 
right  to  live  elsewhere,  as  no  provision  what- 
ever was  made  for  such  a  contingency. 

Having  reached  the  conclusion  that  the  du- 
ties of  the  trust  have  been  wholly  neglected  by 
those  charged  with  their  performance,  it  fol- 
lows that  they  are  liable  in  this  action  for  such 
damages  as  have  been  incurred  by  Larmouth 
on  account  of  their  default,  to  the  extent  of 
the  rents  and  profits  of  the  land,  or  the  sum 
which,  with  reasonable  care  and  prudence  in 
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its  management,  it  would  have  yielded  from 
the  time  the  trustee  took  possession,  in  Mardi. 
1887.  Such  damages  could  not,  however, 
have  been  extended  beyond  the  sum  which  was 
required  for  the  reasonable  and  comfortable 
support  of  the  beneficiary:  bat,  to  this  extent, 
they  were  applicable,  even  if  it  required  the 
whole  of  such  rents  and  profits.  The  evidence 
on  the  subject  of  the  amount  required  for  the 
support  of  Larmouth  is  somewhat  indefinite, 
and  the  trial  court  made  no  finding  on  the  sub- 
ject. There  is  evidence  fumishea  by  the  tes- 
timony of  the  principal  parties  to  the  action 
which  shows  a  practical  ap^ement  as  to  the 
sum  which  ought  to  be  paid  for  tbe  purposes 
of  the  trust.  Davis  expressly  swears  that  be 
was  willing  and  offered  to  pay  the  sum  of 
$100  annually  to  the  relatives' of  Larmoath 
and  the  plaintiff,  although  denying  that  snch 
offer  had  been  made,  leaves  his  evidence  open 
to  tbe  inference  that  if  he  had  understood  tbe 
offer  to  have  been  made  he  would  certainly 
have  accepted  it.  William  Larmon,  a  relative 
and  representative  of  Larmouth,  testifies  tbat 
he  had  a  conversation  with  Davis  in  which  be 
asked  him  to  pay  a  hundred  dollars  a  year  for 
Larmouth's  support,  but  Davis  refused  to  do 
so.  We  think  there  was  a  substantial  agTe^ 
ment  between  the  Interested  parties  that  $100 
a  year  was  deemed  a  satisfactory  sum  to  pay 
towards  Larmouth's  maintenance.  In  view  of 
the  desire  of  the  parties,  manifested  on  the  ar- 
{^ment,  that  a  final  judgment  should  be  made 
in  the  case,  we  have  concluded  to  give  effect  to 
the  apparent  concurrence  of  the  parties  on  the 
trial  as  to  the  amount  which  should  be  paid 
for  the  annual  support  of  Larmouth.  It  is  cer- 
tainly desirable  that  a  controversy  which  has 
extended  over  a  long  period  of  time  shonld  be 
ended,  and  some  relief  should  be  afforded  lo 
the  helpless  and  indigent  beneficiary  before 
bis  death,  which,  in  the  ordinary  course  of 
nature,  must  soon  occur,  if  this  can  be  consist- 
ently done.  We  are  therefore  of  the  opinion 
that  the  judgment  should  be  modified  so  as  to 
provide  for  the  payment  of  $100  a  year,  with 
mterest  on  such  annual  payments,  with  costs 
of  the  action  to  plaintiff  in  all  the  courts,  the 
payments  to  commence  with  March  6, 1878; 
that  these  siuns,  having,  by  the  trust,  been 
made  a  lien  upon  the  land,  should  be  primarily 
charged  upon  it,  and,  in  case  there  should  he  a 
deficiency  on  the  sale  thereof  to  meet  tbe 
charges,  such  deficiency  should  be  adjudged 
to  be  paid  by  the  defendant  Robert  Davis,  and 
in  case  of  his  inability  to  pay  it,  then  upon  tbe 
defendant  Gordon. 

The  judgment  is  therefore  affirmed  <u  modiikd^ 
with  costs  in  all  the  courts. 

All  concur,  except  Earl,./.,  dissenting,  and 
Gray,  J.,  not  voting. 
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George  C.  MILLS  et  al. 

UNITED  STATES. 
(....Fed.  Hep ) 

1.  Damafpe  to  rice  fields  by  the  eon- 
atraetton  of  &  dam  in  harbor  Improvementsi 
thus  ralMngr  the  low-water  level  in  a  naTigable 
river  and  destrosrinir  the  drainagre  of  the  fields 
and  increasing-  their  liability  to  overflow  in  time 
of  freshets,  does  not  constitute  a  takinflr  of  the 
property  within  the  meaning  of  the  constitution- 
al provision  for  compensation.  The  rights  of 
riparian  owners  are  subordinate  to  the  power  of 
the  government  to  control  and  improve  naviga- 
tion. 

2.  A  elaim  ag^alnst  the  United  States 
for  consequential  damages  to  rice  fields 
by  the  construction  of  a  dam  in  making  harbor 
improvements  is  one  sounding  in  tort,  and  is  not 
within  the  jurisdiction  of  the  circuit  court. 

(July  17, 189L) 

ACTION  to  recover  compensation  for  inju- 
ries to  plaintiffs'  land  by  reason  of  the  con- 
struction of  a  dam  by  defendant  in  a  navigable 
river  in  making  harbor  improvements.    On  de- 
murrer to  tlie  complaint.     Case  dismissed. 
The  facts  are  stated  in  the  opinion. 
Tried  before  Pardee  and  Speer,  JJ. 
Mr.  Marion  Erwin,  U.  8.  Atty.,  for  de- 
fendant, in  support  of  the  demurrer: 


This  action  sounds  in  tort. 

In  general  only  the  injuries  to  the  land 
through  which  the  works  are  coDstructed  are 
included  in  the  assessment  of  damages. 

Gould,  Waters,  §262. 

An  action  to  redress  these  alleged  injuries,  if 
the  suit  were  between  individual^,  would  neces- 
sarily be  in  form  ex  delicto. 

8  Bl,  Com.  pp.  218,  220-222;  1  Addison, 
Torts,  §  4;  4  Am.  &  Eng.  Encyclop.  Law,  p. 
978,  citing  Wilson  v.  Jl^ers,  4  Hawks,  7a;  1 
Chitty,Pl.  pp.  127, 140,142;  Leathersy.  Blessing, 
105  U.  8.  626,  26  L.  ed.  1192. 

The  tort  cannot  be  waived  and  the  defend- 
ant sued  upon  the  implied  agreement  to  pay 
the  value  of  the  property  converted  to  his  own 
use 

Mayy.  Le  Claire.lS  U.  S.  11  Wall.  235,20 
L.  ed.  58.     See  also  Jones  y.  Hoar,  5  Pick.  285. 

The  acts  complained  of  here  are  not  a  "tak- 
ing "of  private  property  for  public  use  within 
the  meaning  of  the  constitutional  provision 
guaranteeingjcompensation  in  such  case. ' 

ydrthemTranm.  Co.  of  Ohio  v.  Chicago,  99* 
U.  8.  640, 25  L.  ed.  887;  4  Wait,  Act.  and  Def . 
727,  citing  Henwick  v.  Morris,  7  Hill,  575;  Sal- 
tonstall  V.  Banker,  8  Gray,  195;  Com,  v.  Erie  A 
N,  E.  B.  Co.  27  Pa.  889;  Bex  v.  Pease,  4  Barn.  & 
Ad.  80;  People  v.  Law,  85  Barb.  494;  People  v. 
New  York  Oas  Co.  84  Barb.  55;  Denver  db  8.  B. 
Co.  V.  Denver  City  B.  Co.  2  Colo.  678;  Atty- 
Qen.  V.  New  T<yrk  <fc  L.  B.  B.  Co.  24  N.  J.  Eq. 
49;  DanvUU,  H.  d  W.  B.  Co.  v.  Com.  78  Pa. 


'SOTE.— Rights  of  navigation  arid  commerce  para- 
mount. 

The  rights  of  navigation  and  commerce  are  al- 
ways paramount  to  those  of  public  fisheries.  Stock- 
ton V.  Baltimore  &  N.  Y.  R.  Co.  1  Inters.  Com.  Kep. 
411.  See  note  to  Wri^t  v.  Mulvaney  (Wis.)  8  L.  R. 
A.  807. 

The  power  of  Congress  to  regulate  commerce 
comprehends  the  control,  for  that  purpose,  and  to 
the  extent  necessary,  of  all  the  navigable  waters  of 
the  United  States  which  are  accessible  from  any 
other  State  than  those  in  which  they  lie  (Gflman 
V.  Philadelphia,  70  U.  S.  8  WaU.  718, 18  L.  ed.  96),  or 
which  may  be  in  any  manner  connected  with  com- 
merce with  foreign  nations,  or  among  the  several 
States,  or  witb  the  Indian  tribes.  Qlbbons  v. 
Ogden,  22  U.  S.  9  Wheat.  1, 6  L.  ed.  28. .  See  Cardwell 
V.  American  River  Bridge  Co.  118  CJ.  S.  206, 28  L.  ed. 
9fl0;  Morgan  Steamship  Co.  v.  Louisiana  Board  of 
Health.  118  CJ.  S.  4A5, 80  L.  ed.  242. 

But  navigation  upon  a  sound,  as  Currituck 
Sound,  entirely  within  a  State,  is  inland  naviga- 
tion, and  where  it  is  not  connected  with  other 
waters  leading  to  the  sea  it  is  not  navigable  under 
the  laws  of  the  United  States.  Woodhouse  v.  Cain, 
96  N.  C.  118. 

The  laws  of  a  State  granting  to  certain  persons 
the  exclusive  right  of  navigation,  by  means  of  fire 
and  steam,  on  all  the  waters  of  the  State,  are  re- 
pugnant to  the  commercial  clause  of  the  United 
States  Constitution.    Gibbons  v.  Ogden,  supra. 

The  public  have  a  right  of  way  for  the  purposes 
of  navigation,  which  includes  all  that  is  reasonably 
necessary  for  that  purpose.  Pursell  v.  Stover,  110 
Pa.  43. 

This  right  exists  between  high  and  low  water 
mark  on  a  navigable  stream,  and  includes  the  rights 
to  tie  a  float  of  logs  to  a  tree  standing  between 
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these  points  and  to  drive  along  the  water^s  edge 
below  low- water  mark.    Ibid. 

So  Congress  may  authorize  the  construction  of  a 
bridge  across  navigable  waters  for  the  purpose  of 
interstate  commerce,  even  against  the  protest  of  a 
State.  Pennsylvania  R.  Co.  v.  Baltimore  &  N.  Y.  R. 
Co.  37  Fed.  Rep.  129. 

State  sovereignty  over  inland  navigahle  rivers. 
State  sovereignty  over  navigable  rivers  exclu- 
sively within  their  borders  has  never  been  surren- 
dered to  the  general  government.  See  note  to 
Swanson  v.  Mississippi  Sc  Rum  River  Boom  Co. 
(Minn.)  7  L.  R.  A.  674. 

When  the  Revolution  took  place,  the  people  of 
each  State  became  themselves  sovereign,  and  in 
tliat  character  held  the  absolute  right  to  all  their 
navigable  waters  and  the  soil  under  them,  for  their 
own  common  use,  subject  only  to  the  rights  since 
surrendered  by  the  Constitution  to  the  general 
government.  Martin  v.  Waddell,  41  U.  S.  16  Pet. 
867, 10  L.  ed.  997;  Austin  v.  Rutland  R.  Co.  17  Fed. 
Rep.  470;  United  States  v.  New  Bedford  Bridge,  1 
Woodb.  ft  M.  410. 

8t(Ue  sovereignty  over  domestic  commerce. 
Purely  Internal  commerce  and  navigation  of  a 
State   are  exclusively   under   state  regulations. 
Moore  v.  American  Transp.  Co.  66  U.  S.  24  How.  1, 
16L.ed.674. 

Commerce  upon  lakes  lying  within  the  State,  such 
as  the  Cayuga  or  Seneca,  is  not  within  the  regula- 
tion of  Congress.  Ibid,;  Walker  v.  Western  Transp. 
Co.  70  U.  S.  8  Wait  162, 18  L.  ed.  174;  The  War  Eagle, 
6  Bias.  865;  The  Mamie,  6  Fed.  Rep.  821. 

The  Alabama  Act  of  1867,  to  provide  for  the  im- 
provement of  the  river,  bay  and  harbor  of  Mobile, 
is  not  invalid,  as  conflicting  with  the  commercial 
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^;  Oould,  Waters,  §§  248,  248a,   240;  Ang.  | 
Tide  Waters,  p.  92  et  9eq.;  Fitchburg  R,  Co.  v. 
Boston  dt  M.  B,  S  Gush.  88;  Cooley,  Const. 
Lim.  p.  642;  Davidson  y.   Boston  dt  M,   B. 

8  Ciish.  105;  Conway  v.  Taylor,  66  U.  S.  1 
Black.  608,  17  L.  ed.  101;  MilU  v.  8t.  Clair 
County,  49  U.  S.  8  How.  560,  12  L.  ed.  1201; 
Gk)uld,  Waters,  citing  Mississippi  Biver  Bridge 
Co.  V.  Lonergan,  91  111.  608;  Newp(yrt  d  C. 
Bridge  Co.y.  United  States,  105  U.  S.  470, 26  L. 
ed.  1148. 

Navigation  on  navigable  waters  is  a  great 
public  right,  and  all  grants  of  property  in  the 
soil  bordering  thereon,  so  far  as  they  carry 
with  them  riparian  rights,  are  given  with  the 
implied  condition  that  the  latter  shall  be  sub- 
oroinated  at  an^  time  to  the  necessities  of  navi- 
gation at  the  will  of  the  govemmeilt. 

Gould,  Waters,  §  149,  citing  Lyon  v.  Fish- 
mangers  Co.  L.  R.  1  App.  Gas.  662;  Ewing  v. 
Colquhoun,  L.  R  2  App.  Gas.  839. 

Even  as  to  the  overflow  of  their  land  during 
freshets,  to  which  they  say  we  have  caused 
them  to  be  more  subject,  plaintiffs  do  not  stand 
in  the  position  of  the  owners  of  land  above 
mean  hi^h-water  level.  Their  lands  are  all 
reclamations  from  the  bed  of  the  river. 

When  the  sea  or  a  bay  is  named  as  a  boun- 
dary line,  ordinary  high-water  mark  is  always 
intended  where  the  common  law  prevails. 

United  States  v.  Paeheco,  69  U.  S.  2  Wall. 
687,  17 L.  ed.  866;  Martin  v.  Waddell.  41  U.S. 
16  Pet.  411,  10  L.  ed.  1018;  Barney  v.  Keokuk, 
94  U.  S.  824,  24  L.  ed.  224;  Com.  v.  Boxhury, 

9  Gray.  491. 

The  jus  publicum,  the  right  of  the  govern- 


ment over  sea-shores  and  tide-waters,  extends 
to  high-water  mark. 

Com,  V.  Boxbury,  supra. 

Messrs.  Lawton  &  Cunningham,  for 
plaintiff,  contra: 

Property  signifies  the  right  or  interest  which 
one  has  in  land  or  chattels. 

Morrison  v.  Semple,  6  Binn.  94;  Jackson  t. 
Housel,  17  Johns.  281. 

The  word  "property"  includes  •'rights  in 
tide-waters  and  running  streams." 

Lewis.  Em.  Dom.  g  54;  Old  Colony  B.  d^. 
V.  Plymouth,  14  Gray,  156. 

Eve^  proprietor  past  whose  land  a  stream  of 
water  flows  has  a  right  that  it  shall  continue  to 
flow  to  and  from  lus  premises  in  the  quantity, 
quality  and  manner  in  which  it  is  accustomed 
to  flow  by  nature. 

Ang.  Watercourses,  §§  90-96;  Gould,  Wa- 
ters, %  204;  Lewis,  Em.  Dom.  g  61. 

It  is  a  violation  of  his  rights  to  increase  the 
quantity  of  waters  flowing  past  his  lands  by 
artificial  means  not  connected  with  the  reason- 
able use  of  the  lands  above. 

Wood,  Nuisances,  1st  ed.  §  865. 

A  right  to  have  the  water  of  a  stream  flow 
off  from  one's  premises  is  property. 

Lewis,  Em.  Dom.  §  67,  citing  Trenton  Wa- 
ter Power  Co.  v.  Baff,  86  N.  J.  L.  885. 

Plaintiffs'  property  has  been  taken. 

Baltimore  v.  Appold,  42  Md.  442;  Oard- 
ner  v.  Newburgh,  7  Am.  Dec  582,  2  Johns. 
Ch.  164,  1  L.  ed.  88;  Drul^  v.  Adam,  103 
111.  177 ;  PumpeUy  v.  Green  Bay  d  M.  C. 
Co.  80  U.  S.  18  Wall.  166.  20  L.  ed.  557: 
Cooper  V.  Williams,  4  Ohio,  258,  22  Am.  Dec 


power  of  CongresA,  nor  becauae  the  expenses  of 
the  work  are  Imposed  on  a  stnerie  oounty.  Mobile 
County  V.  Kimball,  102  U.  8. 601, 26  L.  ed.  288;  Washer 
Y.  BuIliU  County,  110  U.  8. 564,  28  L.  ed.  251 ;  Hagar 
V.  Bechimation  Dist.  No.  106,  111  U.  8.  70&,  28  L.  ed. 
Wl. 

Reasonable  compensation  for  the  ose  of  artificial 
facilities  for  the  improvement  of  navigation  is  not 
an  impost  upon  such  navliration  or  an  interference 
with  its  freedom,  within  the  meaninflr  of  the  Ordi- 
nance of  1787.  Huse  v.  Glover,  119  U.  S.  648, 80  L. 
ed.  487.  8ee  Gannon  v.  New  Orleans,  87  U.  S.  20 
Wall.  W7,  22  L.  ed.  417;  Qncinnati,  P.  B.  8.  &  P. 
Packet  Co.  v.  Catiettsburg,  106  U.  S.  660, 26  L.  ed.  1109. 

The  authority  of  Illinois  over  the  rivers  of  the 
State  is  not  affected  by  the  Ordinance  of  1787,  pro- 
viding that  navigable  waters  leading  into  the  Mis- 
sissippi and  8t.  Lawrence  should  become  highways 
and  forever  free.    Huse  v.  Glover,  supra. 

Admission  of  new  States. 

The  first  clause  of  section  8  of  art.  4  of  the  Fed- 
eral Constitution,  in  relation  to  the  admission  of 
new  States  into  the  Union,  refers  to  States  to  be 
formed  out  of  territory  to  be  acquired  as  well  as 
that  already  ceded.  Dred  Scott  v.  Sandford,  60 
n.  8. 19  How.  612, 15  L.  ed.  786. 

Congress  is  vested  with  the  sole  power  of  admit- 
ting new  States  into  the  Union.  '  Brittie  v.  People, 
2  Neb.  198. 

On  the  admission  of  a  new  State  it  at  once  be- 
comes entitled  to  and  possessed  of  all  the  rights  of 
dominion  and  sovereignty  which  belonged  to  the 
original  States.  Pollard  v.  Hagan,  44  U.  S.  8  How. 
212, 11  L.  ed.  666:  Permoli  v.  First  Municipality  of 
New  Orleans,  44  U.  8.  8  How.  680,  11  L.  ed.  780;  Bs- 
canaba  ft  L.  M.  Transp.  Co.  v.  Chicago,  107  U.  8. 678, 
27  L.  ed.  442;  Cardwell  v.  American  River  Bridge 
-"-  118  U.  8. 206, 28  L.  ed.  960;  Hose  v.  Glover,  119  U. 
K.A. 


8. 648,  80  L.  ed.  487;  Hamilton  v.  Vichsburg,  S.  it  P. 
H.  Co.  119  U.  8. 280, 80  L.  ed.  398. 

When  a  new  State  was  admitted  into  the  UnioB 
from  the  Northwest  Territory  the  Ordinaooe  of 
1787  ceased  to  have  any  operative  force  In  limitior 
its  powers  of  legislation  as  compared  with  tbots 
possessed  by  the  original  States.  On  the  adminioo 
of  such  new  State  it  at  once  became  entitled  to  tod 
possessed  all  the  rights  of  dominion  and  sovereifB* 
ty  which  belonged  to  them.  Willamette  Iron 
Bridge  Co.  v.  Hatch.  126  U.  8. 9,  81  L.  ed.  ttl  cMat 
PoUard  v.  Hagan,  44  U.  S.  8  How.  2S9,  U  L.  ed.  St 
Permoli  v.  First  Municipality  of  New  Orieaai. 
Bscanaba  &  L.  M.  Transp.  Co.  v.  Chicago,  Oudv«U 
V.  American  River  Bridge  Co.  and  Huse  v.  Qlorer. 
supra. 

The  clause  in  the  Admission  Act  of  a  new  Slate 
prohibiting  physical  obstructions  and  Impedlmeot* 
in  navigable  waters  without  the  consent  of  Con- 
gress prohibits  only  the  imposition  of  duties  for 
the  use  of  the  navigation,  and  any  dtocriminatlao 
denying  to  citizens  of  other  States  the  equal  iffkt 
to  such  use  in  no  way  affects  the  right  of  tb» 
States  to  authorise  the  erection  of  bridges,  dsaa, 
etc,  in  and  upon  the  navigable  waters  wholly  with- 
in their  limits.  Pound  v.  Turck.  06  U.  &  49a.  24  L. 
ed.  626;  Cardwell  v.  American  River  Bridge  Col, 
Hamilton  v.  Vioksburg*  8.  A  P.  R.  Oo.  and  Huee  t. 
Glover,  mcpra;  Sands  v.  Manistee  Biver  Imp.  Ca  Bi 
U.  8.  288, 81 L.  ed.  149. 

CO'OrdinaU  powers  of  general  and  staU  guvtt  nmtm 
Every  nation  acquiring  territory  by  tzeat;  or 
otherwise  must  hold  subject  to  the  Cowtitatloii  tnd 
laws  of  its  own  government,  and  not  accoHrding  to 
the  government  ceding  it  PoUard  v,  Hagan,  41 C 
8.  8  How.  212,  U  L.  ed.  666. 

The  powers  of  the  general  goveniment  and  of 
the  State,  although  both  exist  and  are  exesdsei 
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749;  Ettaimk  v.  Peterborough  db  8,  B.  Co.  12 
Cusb.  224;  Delateare  &  B.  Caiml  Co.  v.  Lee,  22 
K  J.  L.  243;  EvanstiiUe  db  C.  B.  Co.  v.  Dick, 
9  iDd.  488;  Arnold  v.  Hudson  Biver  B.  Go.  55 
N.  Y.  661;  Story  v.  New  York  Elev.  B.  Co.  90 
N.  Y.  122,  7  Am.  &  Eng.  R,  R.  Cas.  596;  Bed 
Biter  Bridge  Co.  y.  Clarkemlle,  1  Sneed,  176, 
60  Am.  Dec.  148;  Ex  pa/rte  Jenniiws,  6  Cow. 
518,  16  Am.  Dec.  449;  Af>ery  v.  Fox,  1  Abb. 
U.  8.  246;  United  States  y.  Great  Falls  Mfg. 
Co.  112  U.  8.  645,  28  L.  ed.  846;  Great  Falls 
Mfg.  Co.  V.  AttyGen.  124  U.  8.  581,  81  L.  ed. 
527.  See  also  Crocks  v.  New  York,  15  Fed. 
Rep.  405.      , 

When  the  United  States,  by  such  formal 
)roceediDgs  as  are  necessary  to  bind  it,  takes 
or  public  use,  as  for  an  arsenal,  custom-bouse 
)r  other  purposes,  land  to  which  it  asserts  no 
!laim  or  title,  but  admits  the  ownership  to  be 
irivate  or  individual,  there  arises  an  implied 
bligation  to  pay  the  owner  its  just  value. 

Langford  v.  United  States,  101  U.  S.  841,  25 
*.  ed.  1010;  United  Stains  v.  Great  Falls  Mfg. 
V  112  U.  S.  645,  28  L.  ed.  846;  Great  Falls 
ffg.  Co.  V.  AUy-Gen.  supra;  Johnson  v.  United 
tates,  4  Ct,  CI.  248. 

Speer,  J.,  delivered  the  opinion  of  the 
mrt: 

The  plaintiffs  filed  their  petition  under  the 
-ovisions  of  the  Act  of  Congress  of  March  8, 
87  (24  Stat,  at  L.  p.  605),  to  recover  from  the 
nited  States  compensation  for  injury  to  the 
lae  of  their  lands  caused  by  the  erection  of 
Drks  by  the  government  for  the  improve- 
3nt  of  the  navigation  of  the  Savannah  River. 


The  petition  avers  that  the  plaintiffs  owned 
rice  plantations  on  Hutchinson's  Island  in  the 
Savannah  River  and  on  the  mainland  opposite* 
These  lands  have  been  prepared  at  large  ex- 
pense for  the  purpose  of  rice  cultivation,  and 
have  their  chief  value  because  of  that  fact.  It 
is  essential  to  the  cultivation  of  rice  on  sucb 
plantations  that  there  shall  be  a  system  of  ca- 
nals both  for  flooding  and  draining  the  rice 
fields.  The  lands  in  question  were  drained 
into  the  front  river,  that  is  the  river  proper, 
prior  to  the  acts  on  the  part  of  the  government 
complained  of.  The  bottoms  of  the  plaintiffs' 
ditches  and  the  sills  of  the  trunks  and  flood- 
gates were  above  low- water  mark,  and  their 
system  of  drainage  was  complete,  and  it  is 
complained  that  the  erection  by  the  government 
of  what  is  called  the  cross- tides  dam,  running 
from  the  upper  end  of  Hutchinson's  Island  to 
the  lower  end  of  Argyle  Island,  cuts  off  all  the 
flow  of  water  from  the  stream  connecting  front 
and  back  rivers,  has  raised  both  the  high  and 
low  water  levels  in  front  river,  and  has  not 
only  destroyed  the  facilities  for  draining  these 
lands  into  front  river,  but  has  rendered  it  neces- 
sary to  raise  the  levees  around  the  rice  fields 
to  prevent  flooding  the  fields  at  high  water. 
Thiis  it  is  alleged  has  unfitted  the  lands  for  the 
puipose  of  rice  culture,  and  makes  it  necessary 
that  new  drainage  into  back  river  must  be  pro* 
vided  where  the  water  levels  are  suitable.  The 
expense  of  doing  this  will  amount  to  $10,000, 
and  plaintiffs  insist  that  they  are  thus  dam- 
aged to  that  extent.  This  cross-tides  dam  was 
erected  by  the  United  States  as  a  part  of  a  sys- 
tem of  harbor   improvements  with  the  full 


thin  the  same  territorial  limits,  are  yet  separate 
1  distlDct  sovereignties.  Ableman  v.  Booth,  62 
S.  21  How.  606.  Id  L.  ed.  109,  cited  in  RiggB  v. 
inson  County  Supn.  73  U.  S.  6  Wall.  196, 18  L.  ed. 

United  States  v.  Tarble,  80  U.  8. 13  Wall.  40a,  20 
mL  509;  Claflin  v.  Houseman.  96  U.  8.  137, 23  L. 
888;  CoveU  v.  Heyman,  111  U.  S.  182, 28  L.  ed.  883. 
he  power  of  Congrress  over  the  territory  of  the 
Ited  States  extends  to  all  rightful  subjects  and 
;hod8  of  leffislation  not  denied  to  it  by  the  Con- 
jtion,  and  consistent  with  the  spirit  and  erenius 
lie  same  and  the  purpose  for  which  such  terrl- 
r  may  have  been  acquired.  Nelson  v.  United 
68,  80  Fed.  Rep.  112. 

le  power  of  a  State  over  bridges  across  its  nav- 
•le  streams  is  plenary,  until  Congress  acts  on  the 
eot.  Esoanaba  &  L.  M.  Transp.  Co.  v.  Chioafro, 
J.  S.  678,  27  L.  ed.  442;  Oilman  v.  Philadelphia,  70 
.  8  Wall.  718, 18  L.  ed.  96,  cited  in  Parkeraburflr  & 
.  Transp.  Co.  v.  Parkersburff,  107  U.  8.  705,  27  L. 
99;  Miller  v.  New  York  aty,  109  U.  8.  898,  27  L- 
Td;  Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  118  U. 
I,  30  I<.  ed.  258;  Hamilton  v.  Vicksburflr.  8.  & 

Co.  119  U.  8. 284,30  L.  ed.  305;  Holyoke  Water 
sr  Go.  V.  Connecticut  Kiver  Co.  22  Blatchf .  144. 
State  may  authorize  the  erection  of  a  dam 
B  a  oavifirable  stream.  Until  action  has  been 
I  l>y  Congress,  such  Act  is  not  repugrnant  to 
ower  to  regulate  commerce.  Pound  v.  Turok, 
S.  459,  24  li.  ed.  625,  citing  Wilson  v.  Blackbhrd 
c  Marsli  Co.  27  U.  S.  2  Pet.  246,  7  L.  ed.  412. 
laU  V.  Nevada,  73  U.  8.  0  Wall.  86, 18  L.  ed.  746; 
mette  Iron  Bridge  Co.  v.  Hatch,  126  U.  8. 1, 81 

683;  Cardwell  v.  American  River  Bridge  Co. 

8.  2U6,  88  L.  ed.  969. 

?ii  a  oity  is  made  a  port  of  entry.  Congress 
lot  tliereby  assume  to  detract  from  the  sover- 
iglktB  before  exercised  by  each  State  over  its 
public  xivers.  Including  the  power  to  make 


bridges  over  them.  (Decision  of  circuit  court 
affirmed  on  equal  division.)  Mllnor  v.  New  Jersey 
R.  &  Transp.  Co.  (U.  8.)  16  L.  ed.  799. 

A  power  of  government  which  actually  exists  is 
not  lost  by  nonuser.  Chicago,  B.  &  Q.  R.  Co.  v. 
Cutts  (*'  C.  B.  &  Q.  R.  Co.  V.  Iowa"),  94  U.  8.  166,  24 
L.  ed.94. 

Right  of  eminent  domain. 

"  All  the  property  in  a  State  is  derived  from  or 
protected  by  its  ^government,  and  hence  it  is  held 
subject  to  its  wants  in  taxation,  and  to  certain  im- 
portant public  uses  both  in  war  and  in  peace.'^  Vat- 
tel.  Law  of  Nations,  §  244;  2  Kent,  Com.  270;  1  Bi. 
Com.  139. 

Some  ground  this  public  right  on  sovereignty  (2 
Kent,  Com.  339;  Grotius,  bk.  1,  chap.  1,  66),  some  on 
necessity,  and  for  useful  purposes  (Grotius,  bk.  8. 
chap.  14,  6  7;  Puffendorf,  Law  of  Nations,  bk.  8, 
chap.  6,  §  7;  Bjmkershock,  Law  of  War,  bk.  2,  chap. 
15.  And  see  note  to  Gardner  v.  Newburgh,  2  Johns. 
Ch.  168, 1  L.  ed.  883;  West  River  Bridge  Co.  v.  Dlx, 
47  U.  S.  6  How.  639, 12  L.  ed.  648);  some  on  Implied 
contract.    Bogert  v.  United  States,  2  Cllt.  CI.  164. 

To  render  the  exercise  of  the  legislative  power  to 
take  or  injure  private  property  valid,  a  fair  com- 
pensation must  in  all  cases  be  previously  made. 
See  note  to  Barre  R.  Co.  v.  Montpeller  &  White 
River  R.  Co.  (Vt.)  4  L.  R.  A.  786. 

Private  property,  however,  is  not  *' damaged  for 
public  purposes  "  by  a  public  improvement  within 
a  constitutional  provision  requiring  compensation 
for  such  damages  where  no  invasion  is  made  of 
any  right  or  use  of  such  property;  in  such  case  it 
^damnum  absque  injuria,.  See  note  to  Peel  v.  At- 
lanta (Ga.)  8  L.  R.  A.  787. 

Power  of  general  government  in  exercise  of  the 
right. 
The  right  of  eminent  domain  over  the  shores 
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knowledge  of  the  fact  that  the  drainage  of 
plaintiffs'^  land  would  be  thus  impaired  and 
destroyed.  The  case  of  the  plaintins  depends 
upon  the  foUowinj^  propositions: 

1.  The  action  of  the  govemment  officials  in 
erecting  the  cross-tides  dam  amounts  to  a  taking 
of  their  property  for  public  use  without  just 
compensation. 

2.  The  right  of  drainage  into  the  river  is  ap- 
purtenant to  the  land,  and  has  been  taken  in 
ihe  same  manner. 

8.  The  government  by  taking  this  property 
entered  into  an  implied  contract  for  the  compen- 
sation of  complainants. 

4.  Their  right  to  this  compensation  is  a  claim 
arising  under  the  Constitution  of  the  United 
States;  and — 

5.  Also  under  an  Act  of  Congress,  to  wit, 
the  Act  authorizing  harbor  improvements. 

The  defendant  demurred  to  the  petition  upon 
the  grounds  (1)  that  the  plaintiffs  have  not  set 
forth  a  cause  of  action  against  the  government; 
(2)  in  so  far  as  it  is  set  forth  it  is  an  action  ex  de- 
licto, and  of  actions  sounding  in  tort  against 
the  government  the  court  has  no  jurisdiction. 

There  are  other  grounds,  but  the  decision 
must  depend,  in  our  opinion,  upon  the  grounds 
stated. 

The  material  clause  of  the  Act  of  Congress 
under  which  it  is  sought  to  maintain  this  suit 
confers  jurisdiction  on  the  court  of  claims  to 
try: 

1.  All  claims  against  the  United  States 
founded  upon  the  Constitution  of  the  United 
States  or  any  law  of  of  Congress  except  for 
pensions,  or  upon  any  regulation  of  an  execu- 
tive department,orupon  any  con  tract,  expressed 
or  implied,  with  the  government  of  the  United 
States,  or  for  damages,  liquidated  or  unliqui- 
dated in  cases  not  sounding  in  tort,  in  respect 
of  which  claims  the  party  would  be  entitled  to 
redress  against  the  United  States  either  in  a 
court  of  law,  equity  or  admiralty  if  the  United 


States  were  suable;  provided,  however,  that 
nothing  in  this  section  shall  be  construed  as 
^ving  to  either  of  the  courts  herein  mentioned 
jurisdiction  to  hear  and  determine  claims  grow- 
ing out  of  the  late  civil  war  and  conuDoolj 
known  as  war-claims,  or  to  hear  and  deter- 
mine other  claims  which  have  heretofore 
been  rejected  or  reported  adversely  by  any 
court,  department  or  commission  authorized 
to  hear  and  determine  the  same. 

2.  That  the  district  courts  of  the  United 
States  shall  have  concurrent  jurisdiction  with 
the  court  of  claims  as  to  all  matters  named  in  the 
preceding  section  where  the  amount  of  clahns 
does  not  exceed  $1,000,  and  the  circuit  cooit 
of  the  United  States  shall  have  such  concur- 
rent jurisdiction  in  all  cases  where  the  amount 
of  such  claim  exceeds  $1,000,  and  does  not 
exceed  $10,000.  All  causes  brought  and  tried 
under  the  provision  of  this  Act  shfil  be  tried  by 
the  court  without  a  jury.  42  Stat,  at  L.  p. 
505. 

It  appears  from  these  provisions  of  the  Stat- 
utes that  the  government  has,  with  somewhat 
unusual  magnanimity,  opened  the  portals  of 
its  courts  to  a  very  large  class  of  litigants 
having  claims  against  it.  It  is  equally  obser- 
vable that  certain  marked  and  distinct  limita- 
tions upon  this  enlargement  of  the  jurisdiction 
of  the  courts  were  d^ned.  It  will  be  obvioos 
also  that  it  was  not  the  purpose  of  this  legisla- 
tion to  create  new  causes  of  action,  but  merelj 
to  provide  a  convenient  form  for  the  adjudica- 
tion of  certain  specified  controveracs. 

The  first  and  the  more  important  inquiry 
presented  by  the  demurrer  is  this:  The  jui^ 
diction  being  granted,  do  the  facts  set  out  in 
their  entirety  constitute  a  cause  of  action  be- 
tween plaintiffs  and  the  government? 

The  entire  declaration,  with  the  biU  of  par- 
ticulars, must  be  considered  in  order  to  deter. 
mine  this  question,— otherwise  a  very  partial 
and  indeed  imperfect  view  of  the  claim  might 


and  the  soil  under  navigrable  waters  for  all  mu- 
nicipal purposes  belongs  exclusively  to  the  States 
within  their  respective  territorial  Jurisdiotion,  and 
they  only  have  the  oonstitutloDal  power  to  exer- 
cise it;  but  this  power  oan  never  be  so  used  as  to 
affect  the  exercise  of  any  national  rijirht  of  emi- 
nent domain  or  jurisdiction  with  which  the  United 
States  has  been  invested  by  Congress,  as  over 
the  navigable  waters.  Pollard  v.  Hagan,  44  IT.  S. 
3  How.  216,  11  L.  ed.  665;  Good  Title  v.  Klbbe» 
SO  U.  S.  9  How.  478, 13  L.  ed.  238;  Doe  v.  Beebe,  64  U. 
S.  18  How.  28, 14  L.  ed.  86;  Smith  v.  Maryland.  60 
U.  S.  18  How.  74,  15  L.  ed.  271;  GUman  v.  Philadel- 
phia, 70U.  S.  8  Wall,  rae,  18  L.  ed.  99;  Mumford  v. 
Wardwell,  73  U.  S.  6  Wall.  438, 18  L.  ed.  761;  Weber 
Y.  State  Harbor  Comrs.  86  U.  S.  18  Wall.  66,  21  L. 
ed.  808;  St.  Clair  Count}-  v.  Lovingston,  90  U.  8. 23 
WalL  68,  23  L.  ed.  68;  Barney  v.  Keokuk,  94  U.  S.  387, 
24  L.  ed.  228:  McCready  v.  Virginia,  94  U.  S.  394, 24 
L.  ed.  248;  Newport  Sc  C.  Bridge  Co.  v.  United  States, 
105  U.  S.  491, 26  L.  ed.  116U;  BBcanaba  ft  L.  M.  Transp. 
Co.  V.  Chicago,  107  U.  S.  689.  27  L.  ed.  446;  Huse  v. 
Glover,  119  U.  S.  646,  30  L.  ed.  489;  Woodruff  v. 
North  Bloomtleld  Gravel  Mln.  Co.  18  Fed.  Rep.  786; 
Seabury  v.  Field,  McAll.  4;  Mining  Debris  Case.  9 
Sawy.  499;  Shlvely  v.  Welch,  10  Sawy.  14L 

iState  sovereignty;  police  poioers. 

There  must  be  a  direct  statute  of  the  tTnJted 
States  in  order  to  bring  within  the  soope  of  its 
12L.R.A. 


laws,  as  administered  by  the  courts  of  law  and 
equity,  obstructions  and  nuisances  in  navfgablr 
streams  within  the  State,  such  obstructlooe  beinf 
offenses  against  the  States.  For  iUu9tratk>na,  see 
Wilson  v.  Blackbird  Creek  Marsh  Co,  27  U.  S.  5  Pet. 
245.7L.  ed.  412;  Pollard  v.  Ha«an.44  n.S.3  How. 
229, 11  L.  ed.  573;  Milnor  v.  New  Jerwy  R.  &  Tnusyi 
Co.  (U.  S.)  16  L.  ed.  799;  GUman  v.  PhUadelphla,  :i 
U.  S.  8  Wall.  724, 18  L.  ed.  99;  Pound  v.  Turok«  « t. 
S.  459, 24  L.  ed.  626;  Esoanaba  ft  L.  M.  Tranep.  Co- 
V.  Chicago,  107  U.  8.  678, 27  L.  ed.  442;  OanlweU  t. 
American  River  Bridge  Co.  118  IT.  S.  ao^  »  JL.  e& 
069;  HamUton  v.  Yicksburg,  a  &  P.  R.  Co.  119  r.& 
280, 30  L.  ed.  398;  Huse  v.  Glover,  U9  U.  8. 6ca, «  k 
ed.  487;  Sands  v.  Manistee  River  Imp.  Co.  IS  r.  & 
288, 81  L.  ed.  149;  Parkersburg  A  O.  Transp.  Co.  t. 
Parkersburg,  107  U.  S.  691, 27  L.  ed.  584. 

Congress  is  not  deemed  to  have  asBumed  potter 
power  over  a  navigable  river  in  oonsequenoe  «( 
expenditures  in  Improving  its  navl^tion.  WH- 
lamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1.  a  L 
ed.  629,  7  Sawy.  127, 9  Sawy.  648. 

A  state  statute  authorizinir  a  dam  whidi  s»{S 
the  navigation  of  a  navigable  oreek  up  ^rhiefa  A* 
tide  flows  for  some  distance,  for  the  purpose  i( 
excluding  the  water  from  a  marsh,  to  enhaiieB  iSm 
value  of  property  adjoining,  and  to  imptorv  tti 
health  of  the  inhabitants,  is  not  unoonstltutioad  ^ 
the  absence  of  any  Act  of  Congreas  upoa  the  «^ 
jeot.  Wilson  v.  Black  Bird  Creek  Marsh  Go.  t7  r.& 
2  Pet  246,  7  L.  ed.  41;K. 
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be  formed.  The  question  is  of  ImportaDce  in 
contemplation  of  the  extensive  and  generous 
appropriations  anniially  made  by  the  national 
Legislature  for  the  improvement  of  navigation, 
ana  thus  for  the  general  advancement  and 
development  of  the  interests  of  the  entire 
country,  and  when  we  consider  also  the  great 
volume  of  litigation  which  may  depend  upon 
the  decision  of  cognate  questions.  It  is  insisted 
by  the  plaintiffs  that  the  action  of  the  govern- 
ment constitutes  a  taking  of  their  property 
without  just  compensation,  in  violation  of  the 
ith  Amendment  of  the  Constitution,  which 
)rovide8:  '  *  Nor  shall  private  property  be  taken 
or  public  use  without  lust  compensation." 
What  is  a  taking  of  private  property  for 
ublic  use.  in  the  meaning  of  this  provision  of 
le  Constitution? 

In  the  case  of  Northern  Transp,  Co.  v.  Chi- 
igo,  99  U.  8.  MO.  25  L.  ed.  887,  decision  by 
!r.  Juntice  Strong,  for  the  court,  a  statement 
'  the  law  fundamental  to  this  inquiry  will  be 
und.  In  that  case  the  action  was  to  recover 
images  for  injuries  alleged  to  have  been  sus- 
ined  bv  the  plaintiffs  in  consequence  of  the 
tion  of  the  city  authorities,  in  constructing 
nnnel  or  passageway  under  La  Salle  Street, 
d  under  Chicago  River  where  it  crosses  that 
eet.  The  plaintiffs  were  the  lessees  of  a  lot, 
nnded  on  the  east  by  the  street  and  on  the 
ith  by  the  river,  and  the  injury  of  which 
\y  complained  was  that  by  the  operations  of 
city  they  were  deprived  of  access  to  their 
mises,  both  on  the  side  of  the  river  and  of 
street,  during  the  prosecution  of  the  work. 
!s  true,  in  that  case  it  was  not  claimed  that 
obstruction  was  a  permanent  one,  and  it 
eared,  as  in  the  case  now  before  the  court, 
t  there  were  no  averments  that  the  works 
e  unnecessary.  They  were  indeed  indis- 
sable  for  the  construction  of  the  tunnel. 
),  as  in  this  case,  it  was  argued  that  the 
tion  of  the  coffer  dam  was  not  only  a 
lie  nuisance,  but  caused  special  damage  to 


the  plaintiff  for  which  the  right  of  action  was 
maintainable.  The  argument  was  met  by  the 
following  observations  by  the  court:  **  That 
cannot  be  a  nuisance,  such  as  to  give  a  com- 
mon-law right  of  action,  which  tue  law  au- 
thorizes. A  Legislature  may,  and  often  does, 
authorize  and  even  direct  acts  to  be  done  which 
are  harmful  to  individuals,  and  which  without 
its  authority  would  be  nuisances;  but  in  such 
a  case,  if  the  Statute  be  such  as  the  Legisla- 
ture has  power  to  pass,  the  acts  are  lawful,  and 
are  not  nuisances,  unless  the  power  has  been 
exceeded.  In  such  grants  of  power,  a  right  to 
compensation  for  consequent!^  injuries  caused 
by  the  authorized  erections  mav  be  given  to 
those  who  suffer;  but  then  the  right  is  a  creature 
of  the  Statute.  It  has  no  existence  without  it." 
It  was  there  insisted  that,  though  the  city  bad 
the  legal  right  to  construct  the  tunnel,  and  to 
do  what  was  necessary  for  its  construction, 
subject  to  the  condition  that  in  doing  the  work 
there  should  be  no  unnecessary  interference 
with  private  property,  yet  it  was  liable  to 
make  compensation  for  the  conseouential  dam- 
age to  persons  specially  injured.  To  this  prop- 
osition the  court  withbela  its  assent. 

The  learned  justice  adds  "  that  acts  done  in 
the  proper  exercise  of  governmental  powers, 
and  not  directly  encroaching  upon  private 
property,  though  their  consequences  may  im- 
pair its  use,  are  universally  held  not  to  be  a 
taking  within  the  meaning  of  the  constitu- 
tional provision.  They  do  not  entitle  the  owner 
of  such  property  to  compensation  from  the 
State  or  its  agents,  or  give  him  any  right  of 
action.  This  is  supported  by  an  immense 
weight  of  authority."  **  The  extremest  quali- 
fication of  the  doctrine,"  continues  Justice 
Strong,  "is  to  be  found,  perhaps,  in  Pumpelly 
V.  Qreen  Bay  &  M,  C.  Co,,  80  U.  S.  13  Wall. 
166,  20  L.  ed.  557,  and  in  Eaton  v.  BoHt<m,  C. 
&  M.  R.  Co.,  51  N.  H.  504.  In  those  cases  it 
was  held  that  permanent  flooding  of  private 
property  may  be  regarded  as  a  taking.    In 


TUie  to  8oU  under  navigable  toaters. 

i  State  holds  the  title  to  the  soil  in  navigable 
re  to  low-water  mark  in  trust  for  the  people, 
shiefly  for  the  protection  of  the  right  of 
titlon.  See  note  to  Miller  v.  MendenhaU 
u)  8  L.  JEL  A.  89;  St.  Louis.  I.  M.  &  S.  R.  Co.  v. 
ey.  8  L.  K.  A.  550.  68  Ark.  314. 
ler  the  Biparlan  Laws  of  New  Jersey,  the 
below  high-water  mark  constituting  the 
i  and  submerged  lands  of  the  navigable 
J  of  the  State  were  the  property  of  the  State 
erelgn.  Hoboken  v.  Pennsylvania  U.  Co.  124 
S6. 81  L.  ed.  548. 

le  title  to  lands  covered  by  rivers  which  are 
ible  in  fact  Is  in  the  State,  whether  the  tide 
nd  flows  in  them  or  not.  St.  Louis.  L  M.  & 
o,  V.  Ramsey,  mpra:  Fulmer  v.  Williams,  1 
L.  808, 122  Pa.  IW. 

)ed8  of  navigable  rivers  between  the  lines  of 
rj'  low  water  on  thehr  opposite  sides  belong 
State,  to  be  held  and  controlled  by  and  for 
bile.  Fulmer  v.  Williams,  supra;  Pursell  v. 
110  Pa.  43;  Hobson  v.  Monteith.  15  Or.  251. 
lubllc  easement  of  aooess  to  navigable  wa- 
distinct  in  its  essential  qualities  from  the 
the  State  In  lands  under  tide-waters.  The 
Inheres  in  the  State  in  its  sovereign  capacity, 
er  la  strictly  proprietary;  and  a  grant  or  the 
tary  title  will  not  release  or  extinguish  the 
R.  A. 


sovereign  right  not  neoeflsarily  Included  within 
the  scope  of  the  grant.  State  v.  Haight.  96  N.  J.  L. 
471. 

All  navigable  waters  within  the  territorial  limits 
of  the  State  and  the  soil  under  them  belong  in  ac- 
tual propriety  to  the  public;  thB  riparian  owner  by 
the  common  law  has  no  peculiar  rights  therein  as 
incidents  of  the  estate  and  the  privileges  he  pos- 
sesses by  the  local  custom,  or  by  force  of  the 
Wharf  Act.  to  acquire  such  rights,  can,  bel'ore  pos- 
session baa  been  taken,  be  regulated  or  revoked  at 
the  will  of  the  Legislature.  Stevens  v.  Paterson. 
k  N.  R.  Co.  84  N.  J.  L.  582. 

In  Yates  v.  Milwaukee,  77  U.  8. 10  Wall.  497. 19  L. 
ed.  084,  the  court  held  that  the  owner  of  land 
bounded  by  a  navigable  river  has  certain  riparian 
rights,  such  as  free  access,  the  right  to  make  a 
landing,  wharf  or  pier  for  his  own  use  or  for  the 
use  of  the  public.  Harlan  &  H.  Co.  v.  Poschall.  5 
Del.  Ch.  466. 

At  the  time  of  the  platting  of  Astoria,  in  1847.  the 
title  of  the  land  lying  between  high  and  low  water 
mark  upon  the  Columbia  River  was  in  tbe  State;  it 
could  not  be  conveyed  by  a  riparian  owner.  Hob- 
son  V.  Monteith.  15  Or.  251. 

Riparian  rights  of  owners  bounding  on  navigable 
streams,  rule  in  various  States.  See  note  to  Parker 
V.  West  Coast  Packing  Co.  (Or.)  5  L.  R.  A.  61;  Fulmer 
V.Williams  (Pa.)  1  L.  R. A.  603;  Hanf ord  v.  St.  Paul  & 
D.  R.  Co.  (Minn.)  7  L.  R.  A.  722. 
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these  cases  there  was  a  physical  invadion  of  the 
real  estate  of  the  private  owners  and  a  practical 
ouster  of  his  possiession." 

In  the  case  of  Pumpelly  v.  €hreen  Bay  &  M, 
C.  Co.,  supra,  to  which  the  reference  above 
ouoted  is  made,  the  plaintiffs'  demand  for 
damages  was  based  upon  the  following  aver- 
ments: 

The  defendants  had  erected  a  dam  across 
Fox  River,  the  northern  outlet  of  Lake  Win- 
nebago»  by  which  the  waters  of  the  lake  were 
raised  so  high  as  to  forcibly  and  with  violence 
overflow  the  plaintiff's  land,  from  the  time  of 
the  completion  of  the  dam  in  1861  to  the  com- 
mencement of  this  suit,  the  water  coming  in 
with  such  violence  as  to  tear  up  his  trees  and 

frass  by  the  roots  and  wash  them,  with  his  hay 
y  tons,  away,  to  choke  up  his  drains  and  fill 
up  his  ditches,  to  saturate  some  of  his  lands 
with  water,  and  to  dirty  and  injure  other  parts 
by  bringing  and  leaving  on  them  deposits  of 
sand,  and  otherwise  creatly  injuring  them. 

It  is  to  be  observea,  also,  that  the  waters  of 
Lake  Winnebago  were  raised  so  high  as  to 
forcibly  and  with  violence  overflow  all  the 
lands  of  the  plaintiff  from  the  time  of  the  com- 
pletion of  the  dam  in  1861  until  the  commence- 
ment of  the  suit  in  1867.  It  was  insisted  by 
the  defendants  that  they  had  erected  a  dam  in 
accordance  with  the  Act  of  Congress,  and  that 
the  lands  in  quekion  had  not  been  taken  or 
appropriated.  Upon  this  contention,  Jdr,  Jus- 
tice Miller,  in  rendering  the  decision  on  appeal, 
announced:  *'  We  are  of  the  opinion  that  the 
Statutes  did  not  authorize  the  erection  of  a 
dam  which  would  raise  the  water  of  the  lake 
above  the  ordinary  level,"  thus  indicating,  as 
will  presently  appear,  a  controlling  distinction 
from  the  facts  before  the  court  here. 

With  reference  to  the  contention  of  the  de- 
fendants that  there  was  no  taking  of  the 
plaintiff's  land  within  the  meaning  of  the  con- 
stitutional provision,  and  that  the  damage  was 
a  consequential  result  of  such  use  of  a  navi- 
gable stream  as  the  government  had  a  right  to 
make  for  the  improvement  of  its  navigation, 
Justice  Miller  further  observes:  "  It  would  be 
a  very  curious  and  unsatisf actor v  result  if  in 
construing  a  provision  of  constitutional  law, 
always  understood  to  have  been  adopted  for 
protection  and  security  to  the  rights  of  the  indi- 
vidual as  against  the  government,  and  which  has 
received  the  commendation  of  jurists,  states- 
men and  commentators,  as  placing  the  just 
principle  of  common  law  on  that  subject  be- 
yond the  power  of  ordinary  legislation  to  change 
or  control  them,  it  shall  be  held  that  if  the 
government  refrain  from  the  absolute  conver- 
sion of  real  property  to  the  uses  of  the  public, 
it  can  destroy  its  value  entirely;  can  inflict 
irreparable  and  permanent  injury  to  any  extent; 
can,  in  effect,  subject  it  to  total  destruction 
without  making  any  compensation,  because,  in 
the  narrowest  sense  of  that  word,  it  is  not 
taken  for  the  public  use.  Such  a  construction 
would  pervert  the  constitutional  provision  into 
a  restriction  upon  the  rights  of  the  citizen  as 
those  rights  stood  at  the  common  law,  instead 
of  the  government,  and  make  it  an  authority 
for  the  invasion  of  private  rights  under  the 
pretext  of  public  good,  which  had  no  warrant 
in  the  laws  or  practices  of  our  ancestors." 

To  this  cogent  statement,  however,  the 
12  L.  R.  A. 


learned  justice  adds:  ' '  We  are  not  unaware  of 
the  numerous  cases  in  the  state  courts  in  which 
the  doctrine  has  been  successfully  invoked,  tbtt 
for  a  consequential  injury  to  the  propeity  of 
the  individual  arising  from  the  prosecution  of 
improvements  of  roads,  streets,  rivers  and  other 
highways  for  the  public  good  there  is  no  re- 
dress; and  we  do  not  deny  that  the  principle  is 
a  sound  one  in  its  proper  "application  to  many 
injuries  to  property  so  originating.  And  when 
in  the  exercise  of  our  duties  here  we  shall  be 
called  upon  to  construe  other  State  Constita- 
tions,  we  shall  not  be  unmindful  of  the  weight 
due  to  the  decisions  of  the  courts  of  those 
States.  But  we  are  of  the  opinion  that  the  de- 
cisions referred  to  have  gone  to  the  utmost  limit 
of  sound  judicial  construction  in  favor  of  this 
principle,  and  in  some  cases  beyond  it,  and  that 
It  remains  true  that  where  real  estate  is  actually 
invaded  by  superinduced  additions  of  water, 
earth,  sand  and  other  materials,  or  by  haviof 
any  artiflcial  structure  placed  on  it  so  as  to  ef- 
fectually destroy  it  or  impair  its  usefulness,  it 
is  a  takmg  within  the  meaning  of  the  Constita- 
tion,  and  that  this  proposition  is  not  in  conflict 
with  the  weight  of  judicial  authority  in  this 
country,  and  certainly  not  with  sound  prin- 
ciples. Beyond  this  we  do  not  go,  and  this  case 
calls  us  to  go  no  further."  It  seems  evident, 
therefore,  that  an  "actual"  invasion  of  prop- 
erty  is  essential  for  the  full  application  of  the 
doctrine  thus  announced. 

The  case  just  quoted  declared,  as  we  have 
seen,  in  Northern  TVansp.  Co.  v.  Chicago, 
supra,  to  be  a  somewhat  extreme  statement 
against  the  public  of  what  constitutes  a  taking 
of  property  for  the  public  use  is  really  distin- 
guishable from  that  before  the  court  In  tke 
one  case  the  construction  of  the  dam  so  as  to 
raise  the  waters  of  the  lake  was  not  authorized. 
In  the  other  the  cross- tides  dam,  as  it  stands, 
about  which  the  complaint  is  made,  is  part  of 
an  authorized  ^stem  of  river  and  harbor  im- 
provements, ana  this  has  been  expressly  so  de 
cided  by  the  supreme  court  itself  in  the  case  of 
South  Carolina  v.  Oecrgia,  98  U.  S.  4.  83  L 
ed.  782,  a  case  having  in  question  the  legalttr 
of  this  identical  structure.  The  obstmctiQO 
then,  unlike  that  in  the  case  of  Pump^ 
against  the  Oreen  Bay  dt  M,  C.  Compaup,  is 
fully  authorized.  It  will  be  further  obaerred 
that  in  the  flrst  case  there  was  a  continoous 
and  virtually  permanent  submersion  of  the  land 
by  the  waters  of  the  lake,  and  its  practical  de- 
struction for  all  the  valuable  purposes  for 
which  it  might  otherwise  have  been  utiliiei 

In  the  case  at  bar,  it  is  simply  complaioed 
that  the  drainage  of  the  rice  land  is  impaired 
by  raising  the  low- water  level  of  the  Savannah 
River  two  or  three  feet,  thus  makinf  the 
bottoms  of  the  plaintiflfs'  ditches  and  canaksnd 
sills  and  flood-gates  from  one  to  two  feet  helo» 
the  low- water  level,  and  by  increasing  the  lia- 
bility of  said  rice  lands  to  overflow,  the  fre- 
quently occurring  freshets  in  the  Savannah 
River  rendering  it  necessary  for  the  plainlifls 
to  raise  banks  surrounding  the  rice  fields. 

Aside  from  the  doubt  which  exists  as  to  the 
right,  as  against  the  public,  of  the  plaintiff  t-^ 
divert  the  waters  of  this  navigable  stream  toil* 
injury  of  navigation  or  to  use  them  for  tfj 
other  purpose  save  that  of  navigation,  which 
will  be  presently  considered,  it  is  evident  that 
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the  injury  complained  of  is  by  no  means  so  di- 
rect and  absolute  as  in  the  case  of  PumpeUy  v. 
Green  Bay  M.  O.  Co.,  supra.  It  is  moreover 
true  that  whatever  maybe  the  franchise  of  the 
plaintiff  in  the  lands,  submerged  by  the  flow  of 
the  tide,  this  franchise  was  subordinate  to  the 
power  of  Congress  to  provide  for  the  necessities 
of  navigation  by  means  of  which  the  interstate 
and  foreign  commerce  of  the  country  is  carried 
on.  Wood,  Nuisances,  §  615.  The  paramount 
authority  of  Congress  to  control  the  entire  sub- 
ject of  the  improvement  of  navigation  upon 
waters  of  the  United  States  is  affirmed  by  the 
Supreme  Court  of  the  United  States,  not  only 
in  the  case  of  South  Carolina  v.  Oeorgia,  svpra, 
but  also  in  the  case  of  the  Newport  db  C.  Bridge 
Co.  V.  United  States,  105  U.  8.  470,  26  L.  ed. 
1143,  and  a  multitude  of  other  cases. 

*'  There  can  be  no  doubt  of  the  general  doc- 
trine on  this  subject.  It  is  within  the  power 
of  the  Legislature  to  change  or  obstruct  the 
course  of  public  waters  as  the  public  conveni- 
ence may  require  it.  Those  upon  whom  au- 
thority is  conferred  for  this  purpose  are  not  li- 
able for  the  consequential  injuries  resulting 
from  their  acts,  but  could  not  trespass  u^on  or 
•cut  a  channel  through  private  lands  without 
making  compensation  for  the  land  so  taken." 
Oould,  Waters,  §§.248,  248«,  249;  Ang.  Tide- 
Waters,  p.  98  et  seq. 

It  is  long  settled  that  the  right  of  the  riparian 
proprietor  is  to  be  considered  as  a  valuable 
property  right,  although  in  the  language  of  Mr. 
Justice  Miller,  in  Tates  v.  Milwaukee,  77  U.  S. 
10  Wall.  504,  19  L,  ed.  986:  "  It  must  be  en- 
joyed in  due  subjection  to  the  rights  of  the 
public."  Rights  of  this  character  are  access  to 
the  navigable  part  of  the  river  from  the  front 
of  his  lot,  the  right  to  make  a  landing,  wharf 
or  pier  for  his  own  use,  or  for  the  use  of  the 
public,  subject  to  such  general  use  or  regulation 
as  the  Legislature  may  see  proper  to  impose  for 
the  protection  of  the  rights  of  the  public,  what- 
ever those  rights  may  be. 

In  the  case  of  Milter  y.  Mendenhall,  48  Minn. 
95.  8  L.  H.  A.  89,  it  is  held  that  the  riparian 
proprietor  is  entitled  to  fill  in  and  make  im- 
provements in  shallow  water  in  front  of  his 
land  to  the  line  of  navigability,  and  this  right 
though  subject  to  state  regulations  can  only  be 
interfered  with  bv  the  State  for  public  pur- 
poses. See  also  Ladies  Seamen's  Friend  Soc. 
V.  Halstend,  38  Conn.  144;  Boston  v.  LeCraw, 
^U.  S.  17  How.  426,  15  L.  ed.  118:  Greg&ry^. 
Forbes,  96  N.  C.  77;  People  v.  BalttTn&re  cfc  0. 
R.  Co.  117  N.  Y.  150;  Steers  v.  Brooklyn,  101 
N.  Y.  51,  1  Cent.  Rep.  798;  St.  Paul  d  Pac.  R. 
Co.  V.  Schurmeier,  74  U.  S.  7  Wall.  272,  19  L. 
ed.  74;  Parker  v.  West  Coast  Packing  Co.  5  L. 
R.  A.  61,  17  Or.  510;  Tuck  v.  Olds,  29  Fed. 
Rep.  738. 

There  cannot  be  any  doubt,  however,  that  all 
of  these  rights  are  subject  to  the  paramount 
right  of  the  public  to  use  the  river  for  naviga- 
tion; nevertheless,  if  the  structures  described  in 
many  of  the  cases  above  cited  are  absolutely 
destroyed  or  injured  for  the  benefit  of  the 
public,  the  riparian  proprietor  is  entitled  to 
compensation.  It  being  true,  however,  in  this 
case  that  whatever  rights  the  plaintiffs  may 
possess  are  subordinate  to  the  paramount  public 
right  to  improve  the  navigation  of  the  river,  and 
that  the  structure  of  the  defendant  is  not  on  the 
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land  of  the  plaintiffs,  it  follows  that  the  plain- 
tiffs' demand  must  depend  upon  the  alteratioil 
in  the  flow  between  high  and  low  water  mark, 
of  the  navigable  stream  itself.  A  franchise  so 
depending  has  been  held  to  be  not  private 
property,  but  an  incorporeal  hereditament. 
Parker  v.  West  Coast  Packing  Co.  supra. 

But  whether  the  franchise  or  usufruct  of  the 
plaintiffs  in  the  flow  of  the  stream  between  high 
and  low  water  mark,  for  injury  to  which  the 
suit  is  brought  be  strictly  an  incorporeal  here- 
ditament or  otherwise,  it  would  appear  difficult 
upon  reason  or  authority  to  justify  the  action 
they  have  brought.  It  would  seem  to  be 
otherwise  if  the  stream  were  not  navigable,  but 
upon  navigable  waters  any  franchise  depending 
upon  the  use  of  the  stream  itself  seems  to  be 
common  to  all  and  to  relate  to  the  purposes  of 
navigation  and  to  facilities  therefor. 

The  recent  case  of  Palmer  v.  Williams,  122 
Pa.  191,  1  L.  R.  A.  608,  is  an  instructive  de- 
cision upon  this  topic.  In  that  case  the  plain- 
tiff owned  a  factory  on  the  west  bank  of  the 
Lehigh  River,  and  had  constructed  a  dam  to  an 
island  about  eighty  feet  from  that  bank,  the 
effect  of  which  was  to  raise  the  water  about 
one  foot  above  its  ordinary  level,  thus  supply- 
ing the  water-power  for  his  mill.  The  defend- 
ant, Fulmer,  owned  land  adjoining,  and  next 
above,  the  land  of  the  plaintiff.  The  evidence 
showed  that  he  deliberately  and  maliciously 
filled  up  the  channel  below  low- water  mark  for 
the  express  purpose  of  depreciating  the  value 
of  the  plaintiff's  property  and  of  destroying 
his  water-power.  The  Lehigh  River  is  a  nav- 
igable stream  and  the  plaintiff  had  no  grant 
from  the  State  to  use  the  water  for  any  pur- 
pose. The  defendant  denied  that  the  plaintiff 
had  title  to  the  water-power,  as  riparian  owner 
or  otherwise.  The  court  below  instructed  the 
jury,  however,  that  between  low  and  high 
water  marks  the  plaintiff  was  the  owner  of  the 
soil,  and,  subordinate  to  the  right  to  navigate 
the  stream  by  the  public,  he  had  a  right  to  use 
the  water  and  could  recover  for  the  destruction 
of  his  water-power  so  far  as  it  occurred  with 
relation  to  the  water  flowing  above  the  low- 
water  mark. 

Upon  this  subject,  the  supreme  court,  Wil- 
liams, J.,  delivermg  the  opinion,  held  that  *'the 
grant  of  land  bounded  upon  a  stream  not  nav- 
igable extends,  usque  ad  Mum  medium  aquae; 
but  a  grant  of  land  bounded  upon  a  navigable 
river  extends  to  ordinary  low-water  mark  only. 
Between  this  line  and  high-water  mark  the  land 
of  the  grantee  is  by  the  nature  and  necessities 
of  the  situation  subject  to  a  servitude  in  fav- 
or of  the  public.  .  .  .  The  grantee  takes  sub- 
ject to  the  rights  of  the  public  in  and  upon  the 
highway,  and,  as  between  him  and  the  public, 
he  may  use  his  lands  below  the  line  of  high 
water  for  such  purposes  only  as  do  not  inter- 
fere with  the  free  flow  and  navigation  of  the 
water  that  flows  over  it." 

"What  rights,"  the  learned  justice  continues, 
"  has  a  riparian  owner  in  the  water  of  a  navi- 
gable river  flowing  between  high  and  low 
water  marks?  The  water  of  a  stream  is  not 
the  subject  of  ownership  in  the  ordinary  sense 
of  that  word.  .  .  .  The  right  to  the  use  of 
the  water  follows  the  ownersnip  of  the  bed  in 
which  it  flows.  The  Commonwealth  is  there- 
fore the  owner  of  the  rivers  and  holds  them 
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for  the  use  of  its  citizens.  They  are  public 
property,  natural  highways,  open  to  all  who 
may  have  occasion  to  use  them.  When  the  vol- 
ume of  the  stream  swells  in  time  of  high  water, 
its  surface  remains  the  surface  of  the  highway, 
and  the  riparian  owner  must  do  nothing  that 
shall  interfere  with  the  use  of  the  highway  or 
any  part  of  it  by  the  public  up  to  the  line  of 
'  high  water.  .  .  .  The  owner  of  the  shore, 
having  no  ownership  in  the  water,  has,  as  be- 
tween himself  and  the  Commonwealth,  no 
greater  rights  in  it  than  any  other  citizen.  He 
has  no  right  to  erect  a  dam  to  turn  the  water 
to  his  mill  <without  a  grant  from  the  Common- 
wealth of  the  right  so  to  do;  and  if  he  erects 
such  a  dam  without  a  grant,  he  is  a  trespasser 
and  acquires  no  title  to  the  water-power  re- 
sulting therefrom.  He  stands  in  the  same 
position  as  an  intruder  upon  a  public  road, 
without  riffht  and  liable  to  removal  at  any 
moment.  He  has  an  indisputable  right  as  a 
citizen  to  the  use  of  the  river  as  a  public  high- 
way, but  as  a  riparian  owner  he  has  no  right 
to  obstruct  its  flow,  or  to  divert  its  waters,  ex- 
cept for  domestic  purposes,  and  within  certain 
limits  for  purposes  of  irrigation.  If  he  does 
erect  a  dam  and  turn  the  water  to  his  mill,  he 
ordinarily  infringes  the  public  right  only. 
.  .  .  Applying  these  principles  to  the  case 
now  before  us,  It  is  clear  that  the  plaintiff  was 
allowed  to  recover  for  what  did  not  belong  to 
him.  He  had  no  title  to  the  water  whether 
above  or  below  low-water  mark,  and  he  could 
have  no  legal  right  to  the  power  resulting  from 
the  erection  of  his  dam.  Its  destruction  was 
therefore  damnum  absque  injuria" 

This  case  seems  altogether  applicable  to  the 
use  of  the  waters  of  the  Savannah  River  by 
the  plaintiff  for  the  purpose  of  flooding  his  rice 
flelds.  The  Savannah  has  been  repeatedly 
held  to  be  a  navigable  river.  See  the  recent 
case  of  Lawion  v.  Comer,  7  L.  R,  A.  56,  40 
Fed.  Rep.  480,  affirmed  by  the  Supreme  Court 
of  the  United  States,  decision  rendered  May  25. 
1891. 

If  the  malicious  and  deliberate  diversion  of 
the  water  by  the  defendant  in  the  case  of  FkU- 
mer  v.  WilliamSy  supra,  so  as  to  destroy  the 
water-power  of  the  plaintiff's  mill,  is  damnum 
absque  injuria,  much  more  is  this  true  of  the 
diversion  of  the  waters  of  the  Savannah  from 
the  rice  canals  and  ditches  of  the  plaintiff  by 
the  officers  of  the  government  for  the  improve- 
ment of  the  navigation  of  the  stream,  and  for 
the  most  important  uses  of  the  public. 

In  the  case  of  Henry  v.  Newburyport,  149 
Mass.  582,  5  L.  R.  A.  179,  it  was  held  that  the 
owner  of  lands  not  accessible  to  navigation 
from  the  sea  has  no  cause  of  complaint  because 
of  being  deprived  by  the  erection  of  walls,  or 
by  the  filling  up  of  flats,  of  the  ebb  and  flow 
of  the  tide  to  his  premises,  or  the  right  thereof 
to  drain  from  the  lands  of  others;  and  further, 
that  such  an  owner  can  only  maintain  an 
action  for  damages  by  reason  of  nuisance  when 
some  right  of  his  own  has  been  invaded. 

In  the  case  of  Fitehburg  R,  Go.  v.  Boston  d 
M.M.,  8Cush.  88,  it  was  held,  C/iief  Justice 
Shaw  rendering  the  opinion,  that  if  the  piers 
of  a  bridge  which  is  authorized  by  the  Legis- 
lature change  tidal  currents,  a  littoral  proprie- 
tor is  not  entitled  to  recover  the  expense  of  a 
structiure  necessary  to  protect  his  land.  It  is 
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incident  to  the  power  of  the  Legislature  to 
regulate  a  navigable  stream  so  as  best  to  pro- 
mote the  public  convenience. 

These  cases  are  valuable  because  in  Massacha- 
settSv  as  in  Georgia,  the  low-water  line  is  the 
boundary  of  littoral  proprietors  on  tide-waters. 

In  thei  case  of  DavidMon  v.  Boston  db  M. 
R,,  8  Cush.  105,  certain  riparian  proprieton 
were  using  for  their  mills  and  for  navigation 
in  connection  therewith,  certain  flats  from 
which  the  tide  wholly  ebbs,  lying  between  up- 
lancl  territory  and  navigable  water.  The  plain- 
tiff had  erected  a  mill,  the  motive  power  of 
which  was  the  ebb  and  flow  of  the  tide.  The 
defendant,  a  railroad  company,  which  the  Leg- 
islature had  required  by  the  provisions  of  its 
charter  to  pay  for  private  property  taken  l^  it, 
built  a  solid  embankment  across  the  nats^ 
thereby  entirely  shutting  off  the  flow  of  the 
tide  and  thus  destroying  the  value  of  the  plain- 
tiff's mill.  It  was  held  bv  the  court  upon  suit 
brought  to  recover  the  value  of  the  water  right 
taken,  that  the  plaintiff  had  no  right  as  against 
the  public  to  have  those  flats  kept  open. 

The  plaintiffs  here  rely  upon  the  Act  of  the 
General  Assembly  of  Georgia  of  1790,  Code 
2882.  It  is  as  follows:  "All  persons  owning 
or  who  may  hereafter  own  lands  on  anv  wa- 
tercourses in  this  State,  are  authorizea  and 
empowered  to  ditch  and  embank  their  lands  so 
as  to  protect  the  same  from  freshets  and  over- 
flows in  said  watercourses;  provided,  always, 
that  the  said  ditching  and  embanking  does 
not  divert  said  watercourse  from  its  ordinaiy 
channel;  but  nothing  shall  be  so  construed  as 
to  prevent  the  owners  of  land  from  diverting 
unnavigable  watercourses  through  their  own 
lands." 

Aside  from  the  fact  that  this  would  seem  to 
deny  to  the  plaintiffs  the  right  to  divert  the  wa- 
ter of  a  navigable  stream  through  their  lands^ 
the  Act  was  passed  after  the  adoption  of  the 
Constitution  of  the  United  States  by  the  Stite 
of  Georgia,  and  is  of  course  subordinate  to  that 
provision  relating  to  the  control  of  commerce, 
and  as  a  consequence  of  the  navigable  waters 
by  Congress.  And  there  are  many  authori- 
ties to  the  effect  that  this  control  is  paramoaot,. 
even  where  the  State  has  undertaken  to  make 
enactments  upon  the  subject  of  navigation  it- 
self. 

Gould,  Waters.  §§  27,  149,  citing  Lyon  v. 
Fishmongers  Co,  L.  R.  1  App.  Cas.  662;  Evinf 
V.  ColquAoun,  L.  R.  8  App.  Cas.  839;  South 
Carolina  v.  Georgia,  98  U.  S.  4.  28  L.  ed.  »; 
Pensacola  Teleg,  Co,  v.  Western  U.  TeUg.  Co, 
96  U.  S.  1.  24  L.  ed.  708;  CardtteU  v.  AmerifM 
River  Bridge  Co,  118  U.  S.  205. 28  L.  ed.  W: 
Newport  d  C.  Bridge  Go,  v.  United  States, !» 
U.  S.  670,  26  L.  ed.  1148;  JHobiU  County  v. 
Kimball,  102  U.  S.  691.  26  L.  ed.  238;  i^su 
V.  Rozbui*y,  9  Gray,  491. 

Very  great  importance  is  attached  by  the 
plaintiffs  to  the  decision  of  the  Supreme  Goart 
of  the  United  States  in  the  case  of  Unitei 
States  V.  Great  Falls  Mfg.  Co.,  112  U.  S.  647, 
28  L.  ed.  847.  There,  however,  was  an  actoil 
appropriation  of  the  plaintiff's  lands,  and  the 
water-power  they  were  bought  to  controL 
There  was  an  actual  conversion  of  private 
property  to  public  use.  Besides,  the  appro- 
priation was  not  for  the  purpose  of  the  im- 
provement  of  a   navigable   stream,  and  the 
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property  of  the  plaintiffs  in  that  case,  unlike 
that  involved  in  the  question  before  this  court, 
was  in  no  way  subservient  to  the  government 
for  the  public  use  for  which  it  was  taken.  It 
was  a  distinct  exercise  of  the  right  of  eminent 
domain,  and  not,  as  in  the  case  here,  the  prop- 
er exercise  of  the  legitimate  and  ordinary  func- 
tions of  the  government  from  which  a  conse- 
quential damage  to  the  plaintiffs  may  have  re- 
sulted. Moreover,  Congress  had  distinctly 
recognized  the  right  of  the  Great  Falls  Manu- 
facturing Company  to  compensation,  and  had 
submitted  the  fiability  of  the  United  States,  for 
the  conversion  of  the  property,  to  arbitration, 
the  results  of  which  merely  were  affirmed  by 
the  Supreme  Court  of  the  United  States. 

Upon  a  careful  consideration  of  all  that  has 
been  advanced  by  the  plaintiffs  in  support  of 
their  claim,  we  are  of  the  opinion  that  all  the 
right  they  have  in  the  ebb  and  flow  of  the  tide 
of  the  Savannah  River  is  subordinate  to  the 
control  of  the  government  over  that  navigable 
stream  for  its  tree  navigation  by  the  public. 

We  are  further  of  the  opinion  that  the  free 
navigation  of  that  stream  comprehends  neces- 
siuily  all  of  those  improvements  which  the 
government  is  at  liberty  to  make,  to  facilitate 
and  enlarge  the  interstate  and  foreign  com- 
merce carried  upon  its  waters,  and,  the  sover- 
eign authority  of  the  nation  having  determined 
that  the  waters  of  the  river  shall  be  confined 
for  the  purpose  of  scouring  and  deepening  the 
channel,  the  plaintiffs  have  no  legal  claim 
against  the  government  for  the  diversion  of 
those  waters  from  their  rice  fields,  or  for  an 
increase  in  the  flow  of  the  tide  which  will  fill 
the  canals  and  ditches  they  have  constructed  on 
the  level  between  low  ana  high  water  mark,  a 
level  which  is  subservient  to  the  government 
for  the  purposes  of  navigation. 

It  must  be  observed,  with  relation  to  the 
claim  of  damage  caused  by  the  overfiow  of  the 
plaintiffs'  lands  during  the  freshets,  that  they 
do  not  stand  in  the  attitude  of  landowners 
above  mean  or  high-water  level.  Their  lands 
are  reclamations,  as  appearslfrom  the  declara- 
tion, which  would  be  covered  not  only  by  or- 
dinary high  water,  but  by  the  ordinary  flow  of 
the  tide.  The  government,  as  we  hav^  seen, 
has  found  it  necessair  to  change  this  flow  for 
the  purposes  of  navigation,  and  the  reclama- 
tions of  the  plaintiffs  are  subservient  to  that 
necessity.  Com.  v.  Eoxbury,  9  Gray,  491-496; 
UniUd  States  Y.  Pacheco,  69  U.  8.  2  Wall.  587, 
17  L.  ed.  865;  Martin  v.  WaddeU,  41  U.  8.  16 
Pet  411,  10  L.  ed.  1018;  Barney  v.  Keokuk,  94 
U.  S.  824,  24  L.  ed.  224;  Gould,  Waters,  §  27. 

If  it  had  been  possible,  however,  to  have 
reached  a  different  conclusion  as  to  the  rights 
of  the  plaintiffs,  we  are  clearly  of  the  opinion 
that  the  court  has  no  jurisdiction  to  hear  and 
determine  the  plaintiffs'  demand,  because  it 
makes  a  case  sounding  in  tort,  and  therefore  is 
specially  excepted  from  the  operation  of  the 
Statute  extending  the  jurisdiction  of  the  court 
of  claims  to  the  circuit  and  district  courts  of 
the  United  States.  If  it  were  an  action  pend- 
ing between  individuals,  it  would  be  necessa- 
rily ex  delicto.  It  is  a  nuisance  to  stop  or  di- 
vert waters  that  used  to  run  to  another's  mead- 
ow or  mill.  3  Bl.  Com.  218.  Running  out  a 
dam  into  the  waterway  of  a  navigable  river, 
giving  new  direction  to  the  current,  causing 
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his  neighbor's  land  to  be  washed  away,  is  a 
tort.  1  Addison,  Torts,  §  4.  The  overflow  of 
lands  by  a  mill-pond  is  a  tort.  4  Am.  &  £ng. 
Encyclop.  Law,  p.  978.  citing  Wilson  v.  My- 
«•*,  4  Hawks,  78.  See  also  1  Chitty,  PI.  pp. 
140-142. 

Tort  includes  wrong  suffered  in  consequence 
of  the  negligence  or  malfeasance  of  others, 
where  the  remedy  at  common  law  is  by  an  ac- 
tion on  the  case.  Leathers  v.  Blessing,  105, U. 
8.  626-630,  26  L.  ed.  1192,  1194. 

Plaintiffs  insist  that  the  dam  erected  to  im- 
prove the  navigation  of  the  river  has  raised  the 
level  of  mean  low  tide,  and  the  latter  result  has 
destroved  their  usufruct  in  the  waters  of  the 
river  for  the  purposes  of  rice  culture  on  their 
lands  on  Hutchinson's  Island  and  on  the  main 
land.  They  are  not  suing  for  the  conversion 
of  the  land,  nor  is  it  alle^  that  the  govern- 
ment has  converted  to  its  own  use  the  water- 
rights  connected  with  the  lands,  but  they  are 
suing  for  consequential  injuries  to  their  water- 
rights,  resulting  indirectly  from  the  act  of  the 
government,  which  act  was  performed  for  a 
lawful  purpose  and  not  performed  on  the  land 
with  which  the  usufruct  was  connected. 

It  is  true  that  if  the  property  be  tortiously 
taken  or  converted,  the  tortfeasor  may  be  sued 
in  trespass  or  trover,  or  the  injured  party  may 
waive  the  tort  and  sue  in  assumpsit,  in  the 
latter  case  the  same  result  follows  as  if  there 
had  been  an  implied  contract,  as  insisted  by 
the  plaintiffs  here.  May  v.  LeClaire,  78  U.  S. 
11  Wall.  286,  20  L.  ed.  68. 

This,  however,  is  applicable  where  there  has 
been  an  actual  conversion  of  the  property,  and 
not  an  indirect  injury  to  it  resulting  from  acts 
which  the  alleged  tort-feasor  had  the  legal  right 
to  perform.  Any  demand  of  the  plaintiff 
therefore  must  be  based  upon  the  tortious  con- 
duct of  the  defendant's  agents;  but  to  consti- 
tute a  tort,  two  things  must  occur,  actual  or 
legal  damage  to  the  plaintiff,  and  a  wrongful 
act  committed  by  the  defendant. 

The  court  being  of  the  opinion  that  neither 
of  these  essentials  exist  in  the  case  at  bar,  we 
feel  constrained  on  both  the  questions  herein 
considered  to  sustain  the  demurrer  to  the 
plaintiffs'  declaration  and  order  the  case  dis- 
missed. 


AMERICAN  FREEHOLD  LAND  &  MORT- 
GAGE CO.  of  London,  Limited, 

V. 

Turner  C.  THOMAS,  Admr.,  etc.,  of  J.  Pinck- 
ney  Thomas,  Deceased. 

(....Fed.  Rep ) 

1.   A  drciiit  court  of  the  United  States 
baa  no  Jurisdiction*  in  an  action  at  law  upon 


Note.— Suite  by  assionee  of  choses  in  action. 

The  court  has  no  Jurisdiction  over  cases  where  an 
assignee  is  plaintiff  unless  tbe  court  would  have 
had  Jurisdiction  bad  tbe  action  been  brought  by 
the  assignor.  Newgass  v.  New  Orleans,  38  Fed. 
Rep.  103. 

But  where  the  transfer  of  choses  in  action  may 
be  made  by  delivery,  and  the  obligation  is  made  to 
bearer  and  by  a  corporation,  the  court  has  Juris- 
diction, although  had  the  suit  been  brought  by  a 
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a  note,  to  enforce  a  specific  lien  upon  property 
conveyed  to  secure  it,  aocordiner  to  a  remedy  and 
practice  given  by  state  law,  without  foreclosure 
proceedings ;  at  least  it  has  none  In  favor  of  an 
assignee  of  the  note  without  indorsement  or  gvar- 
anty,  who  has  taken  no  conveyance  of  the  prop- 
erty from  the  maker  of  the  note. 

2.  A  motion  to  vacate  what  purports  to 
be  a  Judf^enty  but  which  is  a  nullity  because 
of  lack  of  Jurisdiction,  may  be  granted  even  after 
the  term  in  which  the  entry  was  made. 

d«  A  stipulation  In  a  note  that  the  entire 
amount  shall  be  due  after  thirty  days*  de- 
fault in  payment  of  Interest  creates  a  condition 
precedent  to  an  action  brought  before  the  date 
named  for  the  maturity  of  the  principal  and 
prevents  a  trial  without  a  Jury,  as  provided  by 
Ga.  Const.,  9  4,  Y  7,  Ck>de  5145,  In  case  of  '*  uncon- 
ditional contracts,"  where  an  Issuable  defense  is 
not  filed  under  oath  or  information. 

(July  le,  1891.) 

MOTION  by  defendant  to  vacate  a  judg- 
ment which  had  been  entered  against  him 
in  an  action  brought  to  enforce  payment  of  a 
promissory  note,  and  also  to  vacate  the  execu- 
tion issued  thereon  and  the  sale  made  there- 
under. Granted, 
The  facts  are  stated  in  the  opinion. 


Air.  Frank  H.  Miller,  for  defendant,  in 
support  of  the  motion: 

A  motion  to  set  aside  a  judgment  ma?  be 
made  after  the  term  within  the  period  m  the 
Statute  of  Limitations. 

Artope  V.  Barker,  74  Ga.  4«2. 

Article  6,  §  4,  par.  7.  of  the  Constitution  of 
1877,  Code  1882,  §  5146,  is:  The  court  AaR 
render  judgment  without  the  verdict  of  a  jury 
in  all  civil  cases  founded  on  unconditional  con- 
tracts in  writing  where  an  issuable  defense  is 
not  filed  on  oath  or  affirmation.  Under  this  is 
the  notes  sued  on  were  conditional,  the  judg- 
ment is  void  and  should  be  opened  as  prayed 
for. 

Judgments  by  default  are  opened  in  ctrcmt 
courts  •f  the  United  States  like  in  state  couitL 

Brown  v.  Philadelphia,  W,  db  B.  R.  Co.  t> 
Fed.  Rep.  188;  Poster,  Fed.  Proc.  §g  8«M:«; 
Morri9on  v.  Bernards  Twp,  85  Fed.  Rep.  400; 
Bronson  v.  SehuUen,  104  U.  S.  410,  26  L.  ed. 
797;  Phillips Y.  Negley,  117  U.  S.  665,  29 Led 
1013. 

An  unconditional  contract  on  which  the 
court  may  render  a  judgment  is  one  that  does 
not  contain  a  condition,  and  where  suit  was 
brought  on  three  promissory  notes,  one  of 
which  appeared  not  to  be  due,  the  allega- 
tion that  they  were  due  was  by  virtue  of  cov- 


former  holder  the  court  would  have  had  no  Juris- 
diction.   JWd, 

This  rule  is  applied  to  an  action  by  an  assifrnee  on 
a  county  warrant  payable  to  bearer.  Koiiins  v. 
Chaifee  County,  34  Fed.  Kep.  91. 

An  assignee  of  county  warrants  passable  to  a 
third  person  or  his  order,  and  -not  indorsed  by  him 
in  blank  or  to  the  order  of  the  asslimee,  cannot  sue 
thereon  in  the  circuit  court  unless  such  third  per- 
son could  have  done  so.  Kingr  Iron  Bridge  k  Mfg. 
Co.  V.  Otoe  County,  120  U.  8.  225.  80  L.  ed.  823. 

The  Judiciary  Act  of  March  8, 1887,  was  intended 
to  prohibit  suits  in  the  federal  court  by  assignees 
of  choees  in  action  unless  the  original  assignor  was 
entitled  to  maintain  the  suit,  in  all  cases  except 
suits  on  foreign  bills  of  exchange,  and  except  suits 
on  promissory  notes  made  payable  to  bearer  and 
executed  by  a  corporation.  Wilson  v.  Knox  Coun- 
ty, 48  Fed.  Bep.  481;  Hudson  v.  Bishop,  88  Fed.  Bep. 
880. 

Where  the  record  does  not  show  of  what  State 
the  assignor  is  a  corporation  the  prohibition  of  the 
statute  applies.  Brock  v.  Northwestern  Fuel  Co. 
180  U.  S.  341,  32  L.  ed.  906. 

The  assignee  of  a  contract  cannot  sue  for  its 
enforcement  in  the  circuit  court  if  the  assignor 
could  not  have  done  so.  Shoecraft  v.  Bloxham,  124 
U.  S.  730,  81  L.  ed.  574. 

So  of  the  assignee  of  a  written  contract  of  lease. 
Republic  Iron  Min.  Co.  v.  Jones,  2  L.  EL  A.  746, 87 
Fed.  Bep.  721. 

So  of  the  assignee  of  a  contract  of  reinsurance. 
Laird  v.  Indemnity  Mut.  M.  Assur.  Co.  44  Fed.  Bep. 
712. 

So  of  the  assignee  of  a  guardian's  bond.  Hudson 
V.  Bishop,  sxipra. 

So  the  restriction  applies  to  the  assignee  of  a 
mortgage  given  as  security  for  a  promissory  note. 
Sheldon  v.  SUl,  49  U.  8.  8  How.  441, 12  L.  ed.  1147. 
But  see  Act  of  March  3, 1875,  chap.  187. 

Although  the  maker  and  payee  of  a  negotiable 
note  secured  by  a  mortgage  arc  citizens  of  the 
same  State,  an  indorsee  of  the  note  living  in  another 
State  may,  since  the  Act  of  1875,  foreclose  the  mort- 
gage in  the  United  States  circuit  court.  Tredway 
V.  Sanger,  107  U.  S,  323,  27  L.  ed.  582;  Mersman  v. 
Werges,  112  U.  S.  130,  28  L.  ed.  641. 
12  L.  K.  A. 


So  it  applies  to  the  assignee  of  a  claim  f6r  das- 
ages  for  refusal  to  pay  for  goods  purchased  under 
an  oral  contract.  Simons  v.  Ypallantl  Paper  Co.  S 
Fed.  Bep.  198. 

Under  U.  S.  Bev.  Stat.,  6  629,  a  suit  to  enforce  per- 
formance of  a  contract  Is  one  to  recover  the  ooo- 
tents  of  a  chose  in  action.  Shoecraft  v.  Blozban, 
124  U.  S.  730, 81  L.  ed.  574. 

The  circuit  court  of  the  United  States  ba«  no 
•jurisdiction  of  a  suit  founded  on  contract  in  fSTor 
of  an  assignee,  where  it  does  not  appear  that  the 
plaintiff*s  assignor  could  have  brought  suit  on  tbe 
contract  if  no  assignment  had  been  made.  Brock 
V.  Northwestern  Fuel  Co.  180  U.  S.  341,  IB  L.  ed.  U: 
Shoecraft  v.  Bloxham,  supra. 

An  action  to  recover  the  amount  of  a  mortitafe 
bond  is  not  within  the  Jurisdiction  of  the  circuit 
court  when  brought  by  an  assignee  thereof,  in  t 
case  in  which  the  assignor  could  not  have  soel 
Blacklook  v.  SmalU  127  U.  S.  96, 82  L.  ed.  70. 

AmUjnee  ofjudgmtnL 

Where  the  assignor  of  a  Judgment  could  ne« 
have  sued  in  the  original  proceedings  In  this  ooait, 
his  assignees  cannot  do  so  under  the  Act  of  IdS. 
Mississippi  Mills  v.  Cohn,  89  Fed.  Bep.  866l 

Under  the  Act  of  1875.  before  its  anDendmeot  is 
1887,  the  assignee  of  a  Judgment  founded  oo  a  con- 
tract could  not  sue  on  the  Judgment  in  a  f^dertl 
circuit  court,  on  the  ground  of  diverse  cltianiAip 
of  the  parties,  unless  it  appeared  afflrmmtlvely  la 
the  record  that  both  the  plaintiff  and  hia  aasigoor 
were  not  citizens  of  the  same  State  with  the  defend- 
ant. Metoalf  v.  Watertown,  128  U.  S.  586, »  L.  ed. 
543. 

To  what  restriction  does  not  ejrttnd. 

The  United  States  circuit  court  has  JurlsdkCiM 
of  an  action  for  damages  for  wrongfully  eoterinr 
on  lands  and  carrjing  away  the  timber  tbenoa. 
brought  by  an  assignee  of  the  claim  against  a  citi- 
zen of  another  State,  although  the  asBignor  couM 
not  himself  have  sued  in  that  court.  Ambler  r. 
Eppinger,  137  U.  S.  480, 34  L.  ed.  765. 

The  exception  in  the  statute  did  not  extend  to  « 
suit  on  a  chose  in  action  to  recover  a  speeiilc  cbat- 
tel,  or  for  damages  for  its  wrongful  caption  or 
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enants  in  a  bond  for  titles  set  out  and  annexed, 
and  it  wajs  not  an  unconditional  contract. 

Dye -v.  Garrett,  78  Ga.  471;  Banner  y,  Sayne, 
78  Ga.  467.  See  Moselyv,  Walker,  84  Ga.  274; 
Craig  v.  Herring,  80  Ga.  709. 

The  judgment  being  Yoid,  no  sale  thereunder 
will  pass  any  title. 

Eol>by  V.  Biineli,  88  Gte.  1. 

The  Legislature  cannot  ^ve  jurisdiction  to 
courts  other  than  is  named  m  the  Constitution. 

Western  U.  Teleg.  Co.  v.  Tayhr,  8  L.  R.  A. 
189,  84  Ga.  408. 

The  deed  was  from  an  improper  party,  the 
debt  having  been  transferred. 

Neal  V.  Murphey,  60  Ga.  888;  McGregor  v. 
Matthis,  32  Ga.  417;  Palmer  v.  Simpson,  69  Ga. 
798;  Hunt  v.  Harbor,  80  Ga.  746;  Carhart  v. 
Bemere,  78  Ga.  173;  Ware  v.  Jackson,  19  Ga. 
457;  Ralston  v.  Field.  82  Ga.  457;  Scroggins  v. 
Eoadley,  56  Ga.  165;  Bort  Valley  PlanteT^s 
Bank  v.  Prater,  64  Ga.  609. 

The  court  upon  whose  judgment  an  execu- 
tion issues  has  full  power  to  set  aside  a  sale 
thereunder  when  the  ends  of  justice  require  it, 
and  to  order  a  resale. 

Johnson  V.  Dooly,  72  Ga.  297;  Parker  v. 
Glenn,  72  Ga.  644;  Wallace  v.  Atlanta  Med, 
College  Trustees,  52  Ga.  164. 

Mr,  William  E.  Simmonst  for  complain- 
ant,* contra: 


After  a  circuit  court  has  adjourned  without 
day,  it  cannot  set  aside  one  of  its  own  judg- 
ments upon  motion,  even  for  the  want  of  a  ju- 
risdiction over  the  cause;  the  judgment  is 
binding  until  reversed  on  error. 

5^71*  of  United  States  v.  Moss,  47  U.  S.  6 
How.  81,  12  L.  ed.  881;  Sibbald  v.  United 
States,  87  U.  8.  12  Pet.  492,  9  L.  ed.  1169; 
Cameron  v.  M'Boberts,  16  U.  S.  3  Wheat.  591, 
4  L.  ed.  467;  Knox  County  v.  Harsfiman,  183 
U.  8.  152,  88  L.  ed.  586;  Foster,  Fed.  Proc. 
§879. 

The  property  of  the  defendant  has  been  sold 
under  the  execution  issued  upon  the  judgment 
sought  to  be  set  aside  by  the  defendant  m  this 
proceedinfiT,  and  sales  made  under  process 
issued  on  irregular  or  erroneous  judgments  are 
not  affected  by  the  subsequent  reversal  of  such 
judgment. 

^nk  of  United  States  v.  Washington  Bank, 
81  U.  8.  6  Pet.  8.  8  L.  ed.  299;  Rorer,  Jud. 
Sales.  §§  547.  565. 

A  judgment  cannot  be  set  aside  on  account 
of  grounds  which  could  have  been  taken  before 
it  was  rendered,  and  which  the  defendant  neg- 
ligently omitted  to  take. 

Barksdale  v.  Greene,  29  Ga.  418. 

Unless  it  appears  on  the  face  of  the  judgment 
that  it  is  void,  or  that  the  pleadings  are  so  de- 
fective that  no  legal  judgment  could  have  been 


detention.  Ibid,;  Deshler  v.  Dodge,  67  U.  8.  822, 14 
L.  ed.  1084. 

It  does  not  apply  to  mere  naked  rights  founded 
on  some  wrongful  act  or  neglect  of  duty  to  which 
the  law  attaches  damages.  Bushnell  v.  Kennedy, 
76  U.  8.  387, 19  L.  ed.  736. 

The  sale  of  an  equitable  Interest  in  land  is  not  a 
mere  assignment  of  a  right  of  action  relating  there- 
to ;  and  in  a  suit  in  a  national  court  it  is  not  material 
what  is  the  citizenship  of  his  vendor,  iroder  whom 
he  claims.    Gest  v.  Packwood,  99  Fed.  Rep.  525. 

An  order  drawn  on  a  city  and  accepted  is  not  an 
assignment  of  the  contractor's  claim,  within  the 
meaning  of  the  Act  of  August  13, 1888,  providing 
that  an  assignee  cannot  bring  suit  in  the  circuit 
court  unless  the  assignor  might  have  done  so  had 
no  asdlgpment  been  made.  Eipley  v.  Superior,  41 
Fed.  Rep.  113. 

The  restriction  does  not  extend  to  suits  removed 
to  such  court  from  a  state  court.  Delaware  County 
V.  Diebold  Safe  &  Lock  Co.  L38  U.  8. 473, 33  L.  ed.  674 

Holders  of  negotUible  instruments.  . 

In  the  Act  of  1887  the  clause  "or  of  any  subse- 
quent holder  of  such  instrument  be  payable  to 
bearer,  and  he  not  made  by  any  corporation,"  the 
word  "of,"  preceding  the  words  "such  instrument," 
should  be  held  to  be  "if."  Newgass  v.  New  Orleans, 
33  Fed.  Rep.  198.  The  Act  of  August  13, 1888,  cor- 
rects the  error  mentioned. 

The  test  of  the  negotiability  of  a  note,  in  order  to 
'determine  the  right  of  an  assignee  to  sue  thereon  in 
the  circuit  court  of  the  United  States,  under  the 
Act  of  Congress  of  1875,  is  its  negotiability  accord- 
ing to  the  principles  of  the  law-merchant,  and  Is 
not  affected  by  state  statutes.  Windsor  Sav.  Bank 
V.  McMahon,  3  L.  K.  A-  192, 38  Fed.  Rep.  283. 

The  provision  relating  to  suits  by  an  assignee 
under  the  Act  of  1888  does  not  forbid  the  federal 
court  to  take  Jurisdiction  of  a  suit  by  the  holder  of 
ah  order,  a  resident  of  a  foreign  State,  against  the 
drawee,  a  resident  of  the  State  of  the  drawer,  the 
citizenship  in  such  case  being  diverce.  Superior  v. 
Ripley,  138  U.  8.  93,  34  L.  ed.  914. 

But  one  who  buys  a  promissory  note  payable  to 
12  L.  R.  A. 


order,  and  afterwards  fills  the  blank  with  his  own 
name  as  payee,  is  an  assignee  within  the  Act  of  1875, 
as  amended,  and  is  not  entitled  to  sue,  the  original 
holder  and  the  maker  both  being  citizens  of  the 
State  in  which  suit  is  brought.  Steel  v.  Rathbun, 
42  Fed.  Rep.  390. 

Where  the  maker  and  payee  of  a  note  are  both 
citizens  of  the  same  State,  it  may  be  proved  in  a 
suit  by  the  indorsee  that  the  indorsee  was  in  fact 
the  real  payee,  and  that  there  never  had  been  any 
assignment  of  the  note.  Goldsmith  v.  Holmes,  1 L. 
R.  A.  816, 86  Fe±  Rep.  484. 

Drain  orders  drawn  by  a  county  drain  comAds- 
sloner  upon  a  county  treasurer,  and  which  are  re- 
quired to  be  paid  by  a  tax  assessed  ajd  collected 
from  the  owners  of  property  benefltM  hereby,  are 
so  far  negotiable  that  suit  brought  upon  them  by 
the  holder  is  not  outside  of  the  Jurisdiction  of  a 
federal  court.  Aylesworth  v.  Gratiot  County,  43 
Fed.  Rep.  360. 

Motive  for  asaiinimenl  idUI  not  affect  right  to  sue. 

The  motive  with  which  a  person  purchases  prop- 
erty or  a  claim  has  nothing  to  do  with  his  right  to 
maintain  an  action  thereon  in  the  national  courts. 
Neal  V.  Foster,  13  8a wy.  236;  Vermont  v.  Chicago  & 
N.  W.  R.  Co.  69  Iowa,  297. 

When  the  owners  of  a  mortgage  sold  it  to  a  citi- 
zen of  another  State  for  the  express  purpose  of 
giving  Jurisdiction  if  the  purchaser  took  it  In  good 
faith  without  knowledge  of  such  purpose,  the 
mortgagre  passed  the  legal  title.  Smith  v.  Kerno- 
chen,  48  U.  S.  7  How.  198,  12  L.  ed.  666;  Banigan  v. 
Worcester,  30  Fed.  Rep.  392. 

The  transfer  of  interest  by  one  party  to  a  suit  in 
a  federal  court,  to  a  citizen  of  the  same  State  with 
the  other  party,  will  not  oust  Jurisdiction  of  the 
court.    Jarboe  v.  Templer,  38  Fed.  Rep.  213. 

Even  where  a  statute  of  a  State  provided  that  in 
the  case  of  fraudulent  assignment  a  court  of  com- 
petent Jurisdiction  is  authorized  to  declare  the  as- 
signment void,  although  the  assignee  is  not  shown 
to  have  notice  of  the  fraud,  the  equity  courts  of  the 
United  States  having  Jurisdiction  can  enforce 
rights  under  such  statute.  Bemhelm  v.  Birnbaum, 
30  Fed.  Rep.  885. 
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rendered,  a  judgment  cannot  be  set  aside  on 
motion. 

Dtigan  v.  McOlann,  60  Ga.  363. 

The  contract  was  an  unconditional  one,  with 
conditional  incidents. 

Oraig  v.  Herring,  80  Ga.  709. 

It  is  within  the  power  of  the  court  to  render 
judgments  without  the  intervention  of  a  jury, 
m  all  cases  where  the  court  can,  from  examin- 
ing the  paper  sued  on,  and  without  the  aid  of 
any  aliunde  proof,  see  that  plaintiff  is  entitled 
to  recover. 

Banner -v.  8ayne,  78  Ga.  467;  Dj/e  v.  Garrett, 
78  Ga.  471. 

All  the  pleas  could  have  been  filed  by  the 
defendant  before  the  judgment,  and  cannot  be 
allowed,  even  under  the  practice  in  the  courts 
of  this  State,  after  judgment. 

Barkedale  v.  Greene,  supra, 

Speer»  J. ,  delivered  the  following  opin 
ion : 

The  American  Freehold  Land  &  Mort 
gage  Company  of  London,  Limited,  brought 
suit  in  this  court  against  J.  Pinckney  Thomas, 
a  citizen  of  this  district,  for  the  sum  of 
$5,816.66  on  a  certain  promissory  note  which 
reads  as  follows : 

"$6,000.00. 

''Waynesboro,  Ga.,  January  18,  1883. 

"On  the  first  dav  of  December,  1887,  I 
promise  to  pay  J.  K.  O.  Sherwood,  or  order, 
at  the  office  of  the  Corbin  Banking  Company, 
New  York  City,  $6,000.00  with  interest  from 
this  date  at  the  rate  of  eight  per  cent  per 
annum,  payable  annually  as  per  five  notes 
herewith  attached.     Value  received.     .     .     . 

"  Should  any  of  said  interest  not  be  paid 
when  due,  it  shall  bear  interest  at  the  rate 
of  eight  per  cent  per  annum  from  maturity 
as  stipulated  in  said  interest-notes,  and  upon 
failure  to  pay  any  of  said  interest  within 
thirty  days  after  due,  said  principal  sum 
may,  at  the  option  of  the  holder  of  this  note, 
be  declared  due,  without  notice,  and  may 
thereupon  be  collected  at  once,  time  being 
of  the  essence  of  this  contract ;  and  in  case 
this  note  is  collected  by  suit  I  agree  to  pay 
all  costs  of  collection  including  ten  per  cent 
of  the  principal   and   interest  as  attorneys' 

(Signed)     J.  Pinckney  Thomas.  8977. 
No.  32220. 

Indorsed, 

Without  recourse. 

J.  K.  O.  Sherwood. 

Copies  of  the  interest  notes  are  attached' 
On  the  9th  day  of  April,  1888,  the  following 
judgment  by  default  was  t^ken : 

"There  being  no  defense  filed  on  oath  in 
this  case,  judgment  is  rendered  by  the  court 
for  the  plaintiff  vs.  the  defendant  for 
$5,000.00  as  principal,  $990.47  as  interest  to 
this  date,  $599.04  attorneys'  fees  and  $11.35 
for  cost  of  suit  to  be  taxed  by  the  clerk,  this 
9th  day  of  April,  1888." 

(Signed)     Emory  Speer,  Judge. 

After  said  judgment  was  rendered  by  the 
court,  without  having  submitted  the  case, 
or  any  evidence  therein,  to  a  jury,  Mr.  Fred 
Lockhart,  the  plaintiffs'  attornev,  entered  a 
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judgment,  signing  the  same  as  attorney,  for 
the  principal,  interest  and  attorneys*  fees, 
to  be  levied  upon  the  land,  tenements  and 
hereditaments  of  the  defendant,  and  espe- 
cially upon  1150  acres,  more  or  less,  in  Burke 
County,  Georgia.  Then  followed  a  descrip- 
tion, the  boundaries  being  given,  of  the  land. 
Execution  was  issued  in  accordance  with 
the  judgment  last  above  mentioned.  The 
marshal  was  commanded  to  levy  generally 
upon  the  lands,  etc.,  of  the  defendant,  and 
especially  upon  the  1150  acres  described  in 
the  judgment,  entered  by  the  plaintiffs'  at- 
.tomey.  On  the  fourth  dav  of  December, 
1888.  this  property  was  sold  by  the  marshal 
in  the  usual  manner  of  marshal's  sales,  and 
was  bought  in  by  William  G.  Wheeler  for 
the  sum  of  $431.36,  and  the  marshal's  deed 
made  in  pursuance  of  said  sale.  On  the  6ih 
of  August,  1890,  Turner  C.  Thomas,  the  ad- 
ministrator of  J.  Pinckney  Thomas,  made  a 
motion  in  writing  giving  notice  thereof  to 
the  plaintiffs  in  the  original  suit  to  vacate 
the  award  and  judgment,  the  execution  is- 
sued thereon  and  the  sale  made  in  pursuance 
thereof,  and  also  asked  for  leave  to  file  the 
pleas  described  in  the  motion.  The  grounds 
of  the  motion  which  it  is  important  to  con- 
sider for  the  purposes  of  this  decision  are  as 
follows : 

1.  That  the  defendant,  J.  Pinckney 
Thomas,  died  prior  to  the  final  adjournment 
of  the  term  of  court  at  which  the  judgment 
by  the  court  was  entered,  and  that  no  repre- 
sentative was  appointed  for  the  estate  until 
the  5th  day  of  April.  1890. 

2.  That  the  award  granted  April  9.  1888, 
was  granted  without  jurisdiction  because 
suit  was  brought  upon  a  conditional  contract, 
and  the  verdict  of  a  jury  was  require*!  before 
judgment  could  be  lawfully  entered. 

3.  Because  the  judgment  entered  on  the 
award  does  not  conform  to  the  pleadings  in 
the  case,  nor  to  the  award  of  the  court. 

4.  Motion  is  made  to  set  aside  the  execu- 
tion because  it  did  not  conform  to  the  award 
of  the  court,  and  was  issued  to  enforce  a 
special  lien  only. 

6.  To  vacate  the  sale  because  Wheeler,  the 
purchaser,  was  an  oflicer  of  the  plaintiff,  who 
acted  for  and  in  its  behalf,  and  that  the  sale 
under  the  circumstances,  as  disclosed  by  the 
record  and  the  deed  pursuant  to  the  "sale, 
made  by  the  marshal  to  said  Wheeler, 
amounted  to  "chilling"  the  bid  of  the  plain- 
tiff in  fifa. 

Plaintiff  made  application  to  be  permitted 
to  file  pleas  to  the  jurisdiction  of  the  court, 
and  to  the  effect  that  the  note  so  sued  on  was 
actually  given  for  a  loan  of  $4,000  though 
nominally  for  $5,000,  $1,000  being  retained 
by  the  payee  at  the  time  of  /giving  the  note 
and  making  the  loan,  and  was  theivfore 
usurious. 

There  were  other  grounds  upon  which  it 
was  sought  to  vacate  the  judifment.exeoutioD, 
levy  and  sale,  which  appear  in  the  record. 
The  American  Freehold  Mortgage  Company 
of  London,  Limited,  transferee  of  the  contract, 
and  the  plaintiff  in  the  original  suit,  object 
to  the  motion  above  set  forth  upon  the  fol- 
lowing material  grounds,  and  others  which 
appear  in  the  record  : 
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1.  Because  after  a  circuit  court  has  ad- 
journed without  day  it  cannot  set  aside  any 
of  its  own  judgments  on  motion,  such  judg- 
ments being  binding  until  reversed  for  error. 

2.  The  grounds  of  the  motion  ought  to 
have  been  urged  before  judgment,  and  the 
movant  being  in  laches  cannot  be  heard  now. 

8.  Because  it  appears  from  the  pleadings 
that  the  court  had  jurisdiction  and  it  is  too 
late  now  to  deny  it. 

4.  Because  sale  under  an  execution  cannot 
be  set  aside  after  the  consummation  and  dis- 
tribution of  the  proceeds  thereof. 

5.  Because  the  pleas  ought  to  have  been 
filed  before  the  rendition  of  the  judgment. 

The  Constitution  of  the  State  of  Georgia, 
§  4,  par.  7,  Code  5145,  provides :  "  A  court 
shall  render  judgment  without  the  verdict 
of  a  jury  in  all  civil  cases  founded  on  un- 
conditional contracts  in  writing  where  an 
issuable  defense  is  not  filed  under  oathor  afiir- 
mation. "  The  plaintiffs'  attorney  taking  the 
judgment  in  this  case  followed  the  practice 
of  the  state  courts  and  took  his  judgment  in 
conformity  with  the  lule  of  the  superior 
courts  of  the  State,  number  89,  a  rule  adopted 
in  consonance  with  the  clause  of  said  Con- 
stitution quoted  above. 

Two  important  questions  depending  upon 
this  action  have  been  evoked  by  the  motion. 

Does  the  jurisdiction  in  this  court,  to  give 
the  judgment  affirmatively,  appear  in  the 
record  ? 

Is  the  judgment  void  in  view  of  the  law 
of  the  State,  because  it  was  rendered,  not 
upon  an  unconditional,  but  upon  a  condition- 
al, contract  in  writing,  as  insisted  by  the 
movant. 

The  cause  was  pending  at  law,  and  it  is 
insisted  by  the  movant  that  the  judgment 
granted  was  tantamount  to  the  foreclosure 
and  enforcement  of  an  equitable  lien  in  the 
nature  of  a  mortgage,  to  do  which  is  not 
within  the  jurisdiction  of  a  law  court  of  the 
United  States,  but  is  the  exercise  of  a  power 
belonging  to  a  court  of  equity.  The  lien 
in  question  is  created  by  sections  1969  and 
1970  of  the  Code  of  Georgia,  which  provide 
as  follows:  "Whenever  any  person  in  this 
State  conveys  any  real  property  by  deed  to 
secure  any  debt  to  any  person  loaning  or  ad- 
vancing said  vendor  any  money,  or  to  secure 
any  other  debt,  and  sliall  take  a  bond  for 
titles  back  to  said  vendor  upon  the  payment 
of  such  debt  or  debts,  or  shall  in  like  manner 
convey  any  personal  property  by  bill  of  sale 
and  take  an  obligation  binding  the  person 
to  whom  said  property  was  conveyed  to  re- 
convey  said  property  upon  the  payment  of 
said  debt  or  debts,  such  conveyance  of  real 
or  personal  property  shall  pass  title  of  said 
property  to  the  vendee :  provided  that  the 
consent  of  the  wife  has  been  first  obtained, 
till  the  debt  or  debts  which  said  conveyance 
was  made  to  secure  shall  be  fully  paid  and 
shall  be  held  by  the  courts  of  this  State  to 
be  an  absolute  conveyance  with  the  right  re- 
served by  the  vendor  to  have  said  property 
reconveyed  to  him  upon  the  payment  of  the 
debt  or  debts  intended  to  be  secured  agree- 
ably to  the  terms  of  the  contract,  and  not  a 
mortgage. 

Section  1970 :  "  When  any  judgment  shall 
12L.R.A. 


be  rendered  in  any  of  the  courts  of  this  State 
upon  a  note  or  other  evidence  of  debt,  which 
such  conveyance  of  realty  was  made  and  in- 
tended to  secure,  it  shall  and  may  be  lawful 
for  the  vendee  to  make  and  file,  and  have 
recorded  in  the  clerk's  office  of  the  superior 
court  of  the  county  wherein  the  land  lies,  a 

food  and  sufficient  deed  of  conveyance  to  the 
efendant  for  said  land ;  and  if  the  said 
obligor  be  dead,  then  his  executor  or  admin- 
istrator may,  in  like  manner,  make  and  file 
such  deed  without  obtaining  an  order  of  the 
court  for  that  purpose,  whereupon  the  same 
may  be  levied  on  and  sold  under  said  judg- 
ment as  in  other  cases:  Provided  that  the 
said  judgment  shall  take  lien  upon  the  land 
prior  to  any  other  judgment  or  incumbrance 
against  the  defendant. '° 

It  will  be  observed  that  the  machinery 
provided  by  these  statutes  belongs  to  the  state 
courts,  where  there  are  no  distinctions  be- 
tween the  practice  and  procedure  at  law  and 
in  equity.  And  it  i^  urged  by  the  movant 
that  the  proceeding  on  the  part  ,of  the  plain- 
tiff in  the  suit  at  common  law,  to  have  de- 
fined and  enforced  the  lien  provided  by  the 
sections  of  the  Code  above  quoted,  presents  a 
matter  not  within  the  jurisdiction  of  the 
circuit  court,  sitting  as  a  court  of  law.  That 
proposition  was  held  to  be  true  by  this  court 
in  the  case  of  New  England  Mortg.  Seeur.  Qo. 
V.  Oay,  88  Fed.  Rep.  636,  and  after  a  more 
careful  consideration  ot  the  authorities  in 
the  recent  case,  decided  at  this  term  of  Alex- 
ander V.  Mortgage  Co.  of  Scotland,  Limited, 
not  reported.  The  judgments  of  a  court  of 
law  usually  take  rank  and  effect  in  accord- 
ance with  the  date  when  they  were  rendered 
or  granted.  The  judgments  provided  for  by 
the  special  statutes  above  quoted  take  effect 
from  the  date  of  the  contract  between  the 
parties.  The  contract,  moreover,  is  in  itself 
the  creation  of  an  equitable  lien,  where  cer- 
tain rights  are  reserved  to  the  debtor,  and 
certain  privileges  given  to  the  creditor. 

In  the  case  of  Fenn  v.  Holme,  62  U.  S.  21 
How.  484-487,  16  L.  ed.  199,  200,  will  be 
found  a  condensed  statement  of  the  leading 
cases  in  the  earlier  volumes  of  the  United 
States  Supreme  Court  Reports  upon  this  doc- 
trine. They  all  sustain  the  following  an- 
nouncement made  in  that  case  for  the  court, 
bv  Mr.  Justice  Daniel :  "  By  the  Constitution 
oi  the  United  States,  and  by  the  Acts  of 
Congress  organizing  the  federal  courts,  and 
defining  and  investing  the  jurisdiction  of 
these  tribunals,  the  distinction  between  com- 
mon-law and  equity  jurisdiction  has  been 
explicitly  declared  and  carefully  defined  and 
established.  Thus,  in  section  2,  article  8, 
of  the  Constitution,  it  is  declared  that '  the 
judicial  power  of  the  United  States  shall 
extend  to  all  cases  in  law  and  equity  arising 
under  this  Constitution,  the  laws  lOf  the 
United  States,  etc. ' 

''In  the  Act  of  Congress  'to  establish  the 
judicial  courts  of  the  United  States, '  this 
distribution  of  law  and  equity  powers  is 
frequently  referred  to ;  and  by  the  16th  section 
of  that  Act,  as  if  to  place  the  distinction 
between  these  powers  beyond  misapprehen- 
sion, it  is  provided  '  that  suits  in  equity  shall 
not  be  maintained  in  either  of  the  courts  of 
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the  United  States  in  any  case  where  plain, 
adequate  and  complete  remedy  may  be  had 
at  law, '  at  the  same  time  affirming  and  sep- 
arating the  two  classes  or  sources  of  judicial 
authority.  In  every  instance  in  which  this 
court  has  expounded  the  phrases,  'proceed- 
ings at  the  common  law,'  and  'proceedings 
in  equity,  *  with  reference  to  the  exercise  of 
judicial  powers  of  the  courts  of  the  United 
States,  they  will  be  found  to  have  interpreted 
the  former  as  signifying  the  application  of 
the  definitions  and  principles  and  rules  of 
the  common  law  to  rights  and  obligations 
essentially  legal ;  and  the  latter  as  meaning 
the  administration  with  reference  to  equi- 
table, as  contradistinguished  from  legal  riffhts 
of  the  equity  law  as  defined  and  enforced  by 
the  Court  of  Chancery  in  England."  See 
also  Basey  v.  GallagJter,  87  U.  S.  20  Wall. 
680,  22  L.  ed.  458 ;  Bacon  v.  Howard,  61  U. 
S.  20  How.  22,  15  L.  ed.  811;  Benmtt  v. 
ButterutortK  52  U.  S.  11  How.  675,  13  L.  ed. 
862. 

In  the  case  last  cited,  as  in  the  case  now 
under  consideration,  there  was  nothing  in 
the  proceeding  which  resembled  a  bill  or 
answer  in  equity,  according  to  the  rules 
prescribed  by  this  court,  nor  any  evidence 
stated  upon  which  a  decree  in  equity  could 
be  revised  in  an  appellate  court. 

In  the  case  now  under  consideration  there 
was  no  averment  or  prayer  which  authorized 
the  court  to  give  anything  save  an  ordinary 
judgment  at  common  law,  and,  as  held  in 
the  case  of  Bennett  v.  Butterworth,  supi'a,  the 
error  is  patent  upon  the  record  and  is  open 
to  correction  without  motion  in  arrest  of 
judgment,  or  exception  taken  at  the  trial. 

To  the  argument  that  this  court  may  adopt 
the  remedy  granted  by  the  statute  of  the 
State  of  Georgia,  and  enforce  it,  as  do  the 
courts  of  that  State  at  common  law,  a  suffi- 
cient reply  is  found  in  the  language  used  by 
Mr.  Justice  Miller  in  the  case  of  Van  Norden 
V.  Morton,  90  U.  S.  380,  25 L.  ed.  454 :  "We 
think  the  rule  is  settled  in  this  court  that 
whenever  a  new  right  is  ^nted  by  statute, 
or  a  new  remedy  for  violation  of  an  old  right, 
or  whenever  such  rights  and  remedies  are 
dependent  on  state  statutes,  or  Acts  of  Con- 
gress, the  jurisdiction  of  such  cases,  as  be- 
tween the  law  side  and  the  equity  side  of 
the  federal  courts,  must  be  determined  by 
the  essential  character  of  the  case,  and  unless 
it  comes  within  some  of  the  recognized  heads 
of  equitable  jurisdiction,  it  must  be  held  to 
belong  to  the  other,  "—citing  the  cases  of 
Thompson  v.  Central  Ohio  R.  Co,,  78  U.  S.  6 
Wall.  184,  18  L.  ed.  765 ;  Robinson  v.  Camp- 
hell  16  U.  S.  8  Wheat.  212,  4  L.  ed.  872; 
Basey  v.  Gallagher,  87  U.  S.  20  Wall.  680, 
22  L.  ed.  453 ;  Bennett  v.  Butterworth,  supra, 
and  Jones  v.  McMasters,  61  U.  S.  20  How.  8, 
15  L.  ed.  805. 

It  is  suggested  that  by  the  law  of  Georgia 
the  equity  of  redemption  of  a  mortgage  may 
be  sold  under  a  judgment  had  upon  the  note 
which  the  mortgage  is  given  to  secure,  with- 
out proceeding  to  foreclose  the  mortgage, 
and  that  this  would  as  effectually  conclude 
the  movant  here  as  if  the  mortgage  itself  had 
been  properly  foreclosed.  It  does  not  appear 
that  this  can  be  justified  in  a  court  of  the 
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United  States  in  view  of  the  important  prin- 
ciple discussed  and  settled  by  the  authorities 
last  above  quoted. 

The  case  of  Willard  v.  Wood,  135  U.  S. 
309--314,  34  L.  ed.  210-214,  is  instructive  in 
this  connection.  That  was  an  action  brought 
in  the  Supreme  Court  of  the  District  of  Co- 
lumbia by  a  mortgagee  against  the  represen- 
tatives of  one  who  had  bought  the  mortgaged 
lands  "  subject  to  the  mortgage"  and  who  had 
assumed  to  pay,  satisfy  and  discharge  the 
mortgage  debt.  Judgnient  was  rendered  for 
the  defendant  upon  an  agreed  statement  of 
facts,  and  error  was  assigned  upon  that 
judgment.  The  Supreme  Court  of  the  United 
states,  Mr.  Justice  Gray  rendering  the  opin- 
ion, after  reciting  the  fact  that  the  contract 
in  question  was  made  in  New  York,  where 
the  mortgagee  is  entitled  to  maintain  a  suit 
either  in  equity  or  at  law,  against  the  ^rrantee 
of  the  mortgagor  to  enforce  the  payment  of 
the  mortgage  debt,  held  that  the  form  of  the 
plaintiff's  remedy  "whether  it  must  be  in 
covenant  or  in  assumpsit,  at  law  or  in  equity, 
is  governed  by  the  lejc  fori,  the  law  of  the 
District  of  Columbia,  where  the  action  was 
brought.  Dixon  v.  Ramsay,  7  U.  S.  3  Crancfa. 
819,  824,  2  L.  ed.  458,  454  ;  United  i^ites  Bank 
V.  DonnaUy,  38  U.  S.  8  Pet.  561,  8  L.  ed. 
974 ;   Wilcoj:  v.  Hunt,  38   U.  S.  13  Pet.  37^ 

10  L.  ed.  209 ;  Leroy  v.  Be^rd.  49  U.  S.  8 
How.  451,  12  L.  ed.  1151 ;  Priiehard  v.  Sor- 
ton,  106  U.  S.  124,  130,  133,  27  L.  ed.  104. 
106,  107."  "In  the  Supreme  Court  of  the 
District  of  Columbia, "  continues  the  learned 
justice,  "  as  in  the  circuit  courts  of  the  United 
States,  the  jurisdiction  in  equity  is  distinct 
from  the  jurisdiction  at  law,  and  equitable 
relief  cannot  be  granted  in  an  action  at 
law, "-citing  Fenn  v.  Iloline,  62  U.  S.  21 
How.  481,  16  L.  ed.  198.  "A  statement  of 
facts  agreed  by  the  Darties,  or,  technically 
speaking,  a  case  stated,  in  an  action  at  law, 
doubtless  waives  all  questions  of  pleading, 
or  of  form  of  action,  which  might  have  be^ 
cured  by  amendment;  but  it  cannot  enable 
a  court  of  law  to  assume  the  jurisdiction  of 
a  court  of  equity,  "—citing  Seudderv.  Wonkr, 

11  Cush.  673;  McRae  v.  Locke,  114  Mass.  96; 
West  Roxbury  v.  Minot,  114  Mass.  546. 

The  case  at  bar,  while  not  identical  wiUu 
is  strongly  analojrous  to,  WiUard  v.  Wuod, 
supra.  The  suit  was  brought  by  a  trans- 
feree of  the  note,  and  of  the  security  for  it 
a  deed  or  mortgage  which  the  proceedings 
was  intended  to  enforce.  There  was  no 
privity  whatever  between  the  original  maker 
of  the  note  and  the  transferee.  The  trans- 
feree was  not  under  legal  obligation  to  recoo- 
vey  the  land  to  the  maker  of  the  note  upon 
payment  of  the  debt.  In  fact,  the  transferee 
had  no  title  or  deed  to  the  land  made  by  the 
maker  of  the  note,  to  secure  the  debt,  and  J. 
K.  O.  Sherwood's  only  conveyance  of  the 
note  to  the  plaintiff  in  the  action  was  an 
ordinary  transfer  without  recourse  on  him. 
When  J.  K.  O.  Sherwood,  without  indorse- 
ment or  guarantee  from  himself,  transferred 
the  note  given  by  J.  Pinckney  Thomas,  it 
is  presumed  that  ft  was  transferred  for  value, 
ana  that  his  ri^phts  as  against  the  maker  vere 
satisfied,  and  it  being  presumable,  in  the 
absence  of  indorsement  or  guarantee,  that  his 
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interest  in  the  note  was  paid  off  and  dis- 
charged, Thomas  would  seem  entitled  to  a 
reconveyance  of  the  land  from  him,  and  the 
transferee  of  the  note — who  is  the  plaintiff 
here — to  the  lien  of  an  ordinary  judgment 
merely,  ^^eal  v.  MurpTiey,  60  Ga.  388  ;  Tomp- 
kins V.  Williams,  19  Ga.  569 ;  McGregor  v. 
Matthis,  32  Ga.  417. 

In  the  case  of  PaZmer  v.  Simpso^n,  69  G&. 
792,  a  proceeding  to  enforce  a  specific  lien, 
on  certain  specified  property,  in  an  action  at 
law,  was  held  to  be  equitable  in  its  charac- 
ter, and  that  the  mode  of  procedure  should 
be  as  in  equity.  In  the  same  case,  p.  793, 
the  supreme  court  of  the  State  uses  this  lan- 
guage: "It  must  be  borne  in  mind  that 
Simpson  is  not  the  vendor,  and  could  not 
pursue  the  statutory  remedy  under  Code, 
3654,  because  he  could  not  make  the  deed. 
True,  if  the  vendor  to  him  made  the  deed, 
or  would  make  it,  he  might  pursue  that 
remedy.  Seroggins  v.  Hoadley,  56  Ga.  165. 
But  is  he  bound  to'go  to  him?  Can  he  not 
go  at  once  into  equity?  He  did  so  and  thus 
subjected  all  the  land.'' 

In  the  case  of  Hunt  v.  Harbor,  80  Ga.  748, 
the  supreme  court  of  the  State  held  that  when 
the  vendor  of  land  transferred  the  purchase- 
money  notes  without  indorsement  or  guaran- 
tee oi  payment  thereof,  the  money  due  from 
the  purchaser  of  the  land  to  the  vendor  was 
paid,  and  the  purchaser  of  the  notes  is  put 
in  the  attitude  of  an  ordinary  creditor  and 
has  no  specific  lien  upon  the  land,  such  as 
is  created  by  the  state  statute  upon  the  sub- 
ject. 

The  conclusion  which  the  court  reaches, 
after  considering  these  authorities,  is,  that 
the  plaintiff  having  accepted  the  notes  sued 
on  without  the  conveyance  from  the  maker 
of  the  land  given  to  secure  the  amount  due 
thereon,  and  without  indorsement  or  guaran- 
ty, is  merely  an  ordinary  creditor  of  the 
maker  of  the  note,  and  is  not  entitled,  in  a 
court  of  law,  to  enforce  the  special  lien 
under  which  the  land  was  sold.  Seroggins 
V.  HoadUy,  56  Ga.  166.  See  also  Planters 
Bank  of  For  £  Valley  v.  Prater,  64  Ga.  609. 

It  is  true  that  Sherwood,  the  payee  of  the 
note,  made  a  deed  to  the  American  Freehold 
Land  Mortgage  Company,  and  gave  warranty 
of  title  to  the  land  conveyed  to  secure  the 
debt,  against  all  persons  claiming  under  him- 
self, but  against  no  one  else,  a  quitclaim 
deed.  This  deed  contained  also  this  addi- 
tional clause:  "This  conveyance  is  made 
subject  to  the  rights  of  J.  Pinckney  Thomas, 
of  the  County  of  Burke,  State  of  Georgia, 
to  have  said  property  reconveyed  to  him,  his 
heirs,  etc.,  upon  the  terms  and  conditions 
set  out  in  my  bond  to  him, "  etc.  It  is  also 
true  that  the  Mortgage  Company  attempted 
to  file  a  deed  of  reconveyance  of  the  land  in 
question  in  tlie  clerk's  office  of  the  Superior 
Court  of  Burke  County.  This,  however,  is 
assailed  by  the  movant  as  invalid,  and  the 
question  still  remains.  Can  the  court  at  com- 
mon law  without  equitable  powers  adjust  the 
equities  which  msLj  arise?  Certainly  the 
Mlortgage  Company  is  not  legally  bound  to 
comply  with  tne  obligation  of  Sherwood's 
bond  for  title  to  reconvey  on  pajrment ;  but 
it  is  equitably. 
12  L   RA. 


To  enforce,  then,  a  contract  of  this  charac- 
ter, and  at,  the  same  time  so  to  mold  a  ver- 
dict or  a  decree  as  to  protect  the  rights  of 
the  contracting  parties,  is  clearly  within  the 
domain  of  equity,  and  not  within  the  totally 
separate  and  distinct  jurisdiction  of  a  Unitea 
States  court  of  law. 

So  far,  therefore,  as  the  judgment  creates 
a  specific  lien  upon  the  property  described 
in  it  other  than  the  ordinary  judgment  at 
law,  it  is  a  judgment  upon  a  matter  of  which 
the  court  had  no  jurisdiction. 

The  defendants  insist,  however,  that  the 
term  having  ended  we  have  no  control  over 
this  judgment. 

The  numerous  authorities  cited  by  the  at- 
torney for  the  defendant,  to  wit :  United 
States  Bank  v.  Moss,  47  U.  S.  6  How.  31,  12 
L.  ed.  381 ;  Sibbald  v.  United  States,  37  U.  S.  12 
Pet.  492,  9  L.  ed.  1169 ;  Cameron  v.  M'Bob^ 
erts,  16  U.  S.  3  Wheat.  691,  4  L.  ed.  467; 
United  States  Bank  v.  Bank  of  Washington, 
31  U.  S.  6  Pet.  8,  8  L.  ed.  299,— wherein  it 
is  held  that  after  a  circuit  court  has  adjourned 
without  day,  it  cannot  set  aside  one  of  its 
own  judgments  upon  motion,  even  for  want 
of  jurisdiction  over  the  cause, — were  all  de- 
cided upon  cases  where  the  court  itself  did 
not  exceed  its  jurisdiction.  It  is  true,  how- 
ever, that  even  where  the  court  has  jurisdic- 
tion of  the  parties  and  subject  matter,  if  it 
makes  a  judgment  or  decree  which  is  not 
within  the  power  granted  to  it  by  the  law  of 
its  organization,  its  decree  or  judgment  is 
void. 

In  the  case  of  United  States  v.  Walker,  109 
U.  S.  258,  27  L.  ed.  927,  decision  by  Mr. 
Justice  Woods  for  the  court,  will  be  found  a 
condensed  statement  of  the  authorities  upon 
this  proposition.  The  decree  under  review 
in  that  case  was  made  by  the  Supreme  Court 
of  the  District  of  Columbia,  and  the  Statute 
in  question  gave  the  court  power  on  removal 
of  an  executor  or  administrator  to  order  the 
assets  of  the  decedent  which  might  remain 
unadministered  to  be  delivered  to  the  admin- 
istrator de  bonis  non.  The  court,  however, 
had  made  an  order  directing  the  delivery  of 
the  proceeds  arising  from  administered  assets 
of  the  estate  to  the  administrator  de  bonis 
non.  This  order  was  attacked  as  void  because 
not  within  the  power  granted  the  court  by 
the  Statute  under  which  it  was  acting.  "  It 
appears  from  the  pleadings  in  the  case, "  said 
the  learned  justice,  "that  the  money  ordered 
to  be  paid  was  the  proceeds  of  a  debt  due 
the  decedent  which  his  administratrix  had 
collected.  It  was  not,  therefore,  as  we  have 
seen,  assets  or  estate  of  the  decedent.  It  was 
the  property  of  the  removed  administrator. 
The  court  was  therefore  without  power  to  di- 
rect the  payment  of  the  money  to  the  admin- 
istrator de  bonis  non.  Although  a  court  may 
have  jurisdiction  over  the  parties  and  the 
subject  matter,  yet  if  it  makes  a  decree  which 
is  not  within  the  powers  granted  to  it  by 
the  law  of  its  organization,  its  decree  is  void. 
The  limitation  was  well  expressed  by  Mr. 
Justice  Swayne,  in  Nash  v.  Williams,  87  U. 
S.  20  Wall.  226,  22  L.  ed.  254,  when  he 
said:  'The  jurisdiction  having  attacked  in 
this  case  everything  done  within  the  power 
of  that  jurisdiction,  when  collaterally  ques- 
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tioned,  is  held  conclusive  of  the  rights  of 
tbe  parties,  unless  impeached  for  fraud.* 
The  case  of  Bigehw  v.  Fairest,  76  U.  S.  9 
Wall.  339.  19  L.  ed.  696,  is  in  point.  It 
was  an  action  of  ejectment.  Bigelow.  who 
was  defendant  in  the  court  below,  relied  for 
title  on  a  sale  made  under  a  decree  of  the 
United  States  district  court  rendered  in  a 
proceeding  for  the  confiscation  of  the  prem- 
ises sued  for  under  the  Act  of  July  17,  1862. 
Referring  to  this  decree  Mr.  Justice  Strong, 
speaking  for  the  court,  said  :  '  Doubtless  a 
decree  oi  a  court  having  jurisdiction  to  make 
the  decree  cannot  be  collaterally  impeached, 
but  under  the  Act  of  Congress  the  district 
court  had  no  power  to  order  a  sale  which 
should  confer  on  the  purchaser  rights  out- 
lasting the  life  of  French  Forrest.  And  the 
judgment  of  the  court  was  that  so  much  of 
the  decree  of  the  district  court  as  was  in  ex- 
cess of  its  power  was  void. ' 

"In  Mc parte  Lange,  85  U.  S.  18  Wall.  163, 
21  L.  ed.  872,  Mr.  Justice  Miller,  delivering 
the  opinion  of  the  court,  after  stating  that 
the  circuit  court  had  exceeded  its  authority 
in  pronouncing  sentence  upon  Lange,  and 
that  its  judgment  was  therefore  void,  said : 
*  It  is  no  answer  to  this  to  say  that  the  court 
had  jurisdiction  of  the  person  of  the  prisoner 
and  of  the  offense  under  the  statute.  It  by 
no  means  follows  that  these  two  facts  make 
valid,  however  erroneous  it  may  be,  any 
judgment  the  court  may  render  in  such 
case. ' 

"In  the  case  of  Windsor  v.  McVeigh,  93 
U.  S.  274,  23  L.  ed.  914,  Mr.  Justice  Field, 
after  a  review  of  the  cases  bearing  upon  this 
subject,  announces  their  result  as  follows: 
'The  doctrine  invoked  by  counsel,  that  when 
a  court  has  once  acquired  jurisdiction  it  has 
a  right  to  decide  every  question  which  arises 
in  the  case,  and  its  judgment,  however  erro- 
neous, cannot  be  collaterally  assailed,  is  un- 
doubtedly correct  as  a  general  proposition, 
but  is  subject  to  many  qualifications  in  its 
application.  It  is  only  correct  when  the 
court  proceeds,  after  acquiring  jurisdiction 
of  the  cause  according  to  established  modes 
governing  the  class  to  which  the  case  belongs, 
and  does  not  transcend  in  the  extent  or  char- 
acter of  its  judgment  the  law  which  is  ap- 
plicable to  it.'" 

On  page  282,  L.  ed.  917,  the  learned  jus- 
tice adds :  "  Though  the  court  may  possess 
jurisdiction  of  a  cause,  of  the  subject  matter 
and  of  the  parties,  it  is  still  limited  in  its 
modes  of  procedure,  and  in  the  extent  and 
character  of  its  i  udgments.  It  must  act  j  ndi  • 
cially  in  all  things  and  camiot  then  tran- 
scend the  power  conferred  by  the  law.  If, 
for  instance,  the  action  be  upon  a  money  de- 
mand, the  court,  notwithstanding  its  com- 
plete jurisdiction  over  the  subject  and 
parties,  has  no  power  to  pass  judgment  of  im- 
prisonment in  the  penitentiary  upon  the  de- 
fendant. If  the  action  be  for  a  libel  or  per- 
sonal tort,  the  court  cannot  order  in  the  case 
a  specific  performance  of  a  contract.  If  the 
action  be  for  the  possession  of  real  property, 
the  court  is  powerless  to  admit  in  the  case 
the  probate  of  a  will.  Instances  of  this  kind 
show  that  the  general  doctrine  stated  by 
counsel  is  subject  to  many  qualifications. 
12  L.  B.  A. 


The  judgments  mentioned  given  in  the  case 
supposed  would  not  be  merely  erroneous; 
they  would  be  absolutely  void ;  because  the 
court  rendering  them  would  transcend  the 
limits  of  its  authority  in  those  cases.'' 

The  learned  justice  continues :  **  A  depar- 
ture from  established  modes  of  prooeduie 
will  often  render  the  judgment  void;  thus 
the  sentence  of  a  person  charged  with  felony, 
upon  conviction  by  the  court  without  the 
intervention  of  a  jury,  would  be  invalid  for 
any  purpose.  The  decree  of  a  court  of  eouity 
upon  oral  allegations  without  written  plead- 
ings would  be  an  idle  act,  of  no  force  be- 
yond that  of  an  advisory  proceeding  of  the 
chancellor.  And  the  reason  is  that  the  courts 
are  not  authorized  to  exert  their  power  in  that 
way." 

ft  the  judgments  of  a  court  in  the  cases 
above  cited  are  void  when  attacked  collater- 
ally, a  fortiori  will  they  be  void,  as  affect- 
ing the  parties  to  the  cause  in  which  they 
were  rendered,  and  upon  a  motion  to  vacate 
them,  it  follows,  we  think  conclusively,  that 
the  court  having  been  advised  that  what  pur- 
ports to  be  its  Judgments  is  a  nullity,  will 
remove  the  ineffectual  entry  from  the  record 
of  its  proceedings. 

As  we  have  seen,  the  judcrment  of  the 
court  at  law,  attempting  to  define  and  en- 
force the  statutory  lien  of  the  creditor  in 
Georgia  to  the  realty  conveyed  to  secure  his 
debt,  is  deemed  to  be  a  proceeding  in  equity, 
and  not  appropriate  to  the  modes  of  proced- 
ure at  law.  The  case  of  MeUen  v.  Mdini 
MaUecMe  Iron  Works,  131  U.  S.  867,  88  L,  ed. 
183,  would  seem  at  first  glance  opposed  to 
this  view.  It  was  there  held,  Mr.  JttMiee 
Harlan  delivering  the  opinion  of  the  court, 
that  "an  adjudication  that  a  particular  case 
is  of  equitable  jurisdiction  is  not  void,  even 
if  erroneous,  and  canilot  be  disturbed  by  a 
collateral  attack."  There,  however,  was  an 
adjudication  that  the  court  had  equitable 
powers.  If  it  had  them  not,  it  yet  had  the 
right  to  decide  that  question.  That  decision 
was  valid  and  operative  until  set  aside  for 
error.  There  was,  in  other  words,  a  regular 
adjudication  of  the  court  that  it  had  juris- 
diction. That  is  very  different  from  a  case 
like  that  before  the  court  here,  where  no  such 
question  was  presented  or  decided,  and  where 
the  court,  on  motion  of  the  plaintiffs'  attw- 
ney ,  proceeded  to  exercise  powers  which  were 
expressly  withheld  from  it  in  the  laws  by 
which  it  was  organized. 

We  may  next  inquire  whether  the  judg[nient 
rendered  bv  the  court  in  this  case  is  void  by 
the  law  of  Georgia.  This  provides.  Code, 
8594 :  "The  judgment  of  a  court  having  no 
jurisdiction  of  the  person  and  subject  mat- 
ter, or  void  for  any  other  cause,  is  a  mere 
nullity,  and  may  be  so  held  in  any  oourl 
when  it  becomes  material  to  the  iatereiBtof  the 
parties  to  consider  it."  And  further.  Code. 
8828 :  ''A  judgment  that  is  void  may  be  at- 
tacked in  any  court  and  by  any  body.  In  all 
other  cases  judgments  cannot  be  impeached 
collaterally  but  must  be  set  aside  by  the 
court  rendering  them. "  See  also  65  Ga.'  601. 
decision  by  Judge  Warner,  where  it  is  held: 
"When  a  court  transcends  the  limits  pre- 
scribed for  it  by  law,  and  assumes  to  ad 


1891. 


Amsbigan  Freehold  Land  &  MoBTOAas  Co.  v.  Thomas. 


e89 


where  it  has  no  jurisdiction,  its  adjudica- 
tions will  be  utterly  void  either  as  estoppel 
or  otherwise."    Herman,  Estoppel,  45 

It  is  true  that  in  this  case  the  court  gave 
the  judgment  without  the  intervention  of  a 
jury.  Because  of  the  7th  Amendment  of  the' 
Constitution  of  the  United  States,  and  the 
Acts  of  (/ongress  embraced  in  §g  648  and  649 
of  the  Revised  Statutes,  this  would  be  mani- 
festly a  nullitv,  unless  the  Constitution  and 
laws  of  Georgia  will  authorize  it.  In  this 
connection  it  will  be  instructive  to  consider 
Barney  v.  mmeider,  76  U.  S.  9  Wall.  251, 
252,  19  L.  ed.  649,  650 ;  Flanders  v.  Tfceed, 
re  U.  S.  9  Wall.  425,  19  L.  ed.  678 ;  Baf/lis 
7.  Travelers  Ins.  Co.  of  Hartford,  US  U.  S. 
J20,  28  L.  ed.  990;  Kearney  y.  Com,  79  U.  8. 

2  Wall.  281,  20  L.  ed.  396. 

It  will  be  observed  that  the  defendant  in 
he  original  suit  did  not  waive  his  right  to 
lave  the  facts  tried  by  a  jury.  In  the  case  of 
hrney  v.  Schmeider,  supra,  Mr.  Justify  Hil- 
ar observed :  "It  is  insisted  with  much  in- 
enuitv  that  in  this  case  there  was  no  dis- 
uted  fact  for  the  jury  to  pass  upon,  and  that, 
le  only  issue  in  the  case  bein^  one  of  law, 
was  proper  for  the  court  to  aispose  of  it. 
:  this  were  so,  the  instruction  of  the  court 
light  be  sustained,  provided  the  undisputed 
cts  necessary  to  sustain  the  verdict  had 
;en  submitted  to  the  jury. 
In  Hodges  v.  Boston,  106  U.  S.  408,  27  L. 
I.  169,  Mr.  Justice  Harlan,  in  rendering 
e  decision  of  the  court,  observed :  '  "It  was 
e  province  of  the  jury  to  pass  upon  the  is- 
es  of  fact,  and  the  right  of  the  defendant 
have  this  done  was  secured  by  the  Consti- 
tion  of  the  United  States.  They  might 
ve  waived  that  right,  but  it  could  not  be 
ten  away  by  the  court.  Upon  the  trial,  if 
the  facts  essential  to  a  recovery  were  un- 
iputed,  or  if  they  so  conclusively  estab- 
bed  the  cause  of  action  as  to  have  author- 
d  the  withdrawal  of  the  case  altogether 
m  the  jury,  by  a  peremptory  instruction 
And  for  the  plaintiffs,  it  would  still  have 
n  necessary  that  the  jury  make  its  verdict, 
eit  in  conformity  vrith  the  order  of  the 
rt.  The  court  could  not,  consistently  with 
constitutional  right  of  trial  by  jury,  sub- 
a  part  of  the  facts  to  the  jury,  and,  itself, 
3rmine  the  remainder  without  a  waiver 
the  defendants  of  a  verdict  by  the  jury." 
5  right  of  trial  by  jury  in  the  courts  of 
United  States  is  guarded  with  ^reat  jeal- 
p-  by  these  courts,  and  while  it  is  true 
the  7th  Amendment  of  the  Constitution 
«rvative  of  this  right  does  not  relate  to 

3  action,  or  state  courts,  it  is  at  least 
nt  that  if  the  award  in  this  case  made 
be   court  without  the  intervention  of  a 

is  not  ^sustained  by  the  law  of  the  State, 

not  sustainable  at  all. 
le  Constitution  of  the  State  of  (Georgia, 

par.  7,  Code,  5145,  as  we  have  seen, 
ides  as  follows :  "  The  court  shall  render 
rment  without  the  verdict  of  a  jury  in 
ivil  cases  founded  on  unconditional  con- 
s  in  -writing  v^here  an  issuable  defense 
>t  filed  under  oath  or  affirmation."  It  is 
estin^  to  consider  whether  this  section 
ider  any  circumstances  operative  in  the 
»  of  law  of  the  United  States.    Assum- 


ing,  however^  for  the  purposes  of  this  case, 
that  it  does  authorize  a  United  States  judge 
to  render  judgment  under  circumstances 
where  the  judge  of  a  state  court  might  do  so, 
certainly  it  would  not  do  so  otherwise. 

ISk  the  contract  upon  which  the  suit  is 
brought  and  judgment  obtained  in  this  case, 
an  '^^unconditional  contract? "  It  contains 
among  others  this  stipulation :  "* Should  any 
of  said  interest  not  be  paid  when  due,  it  shall 
bear  interest  at  the  rate  of  eight  per  cent  per 
annum  from  maturity,  as  stipulated  in  said 
interest  notes,  and  upon  failure  to  pay  any 
of  said  interest  within  thirty  days  after  due, 
said  principal  sum  may,  at  the  option  of  the 
holder  of  this  note,  be  declared  due  without 
notice,  and  may,  thereupon,  be  collected  at 
once. "  Now,  it  is  quite  evident  that  while 
the  coupon  interest  notes  in  the  possession  of 
the  plaintiff  were  prima  facie  evidence  that 
the  interest  had  not  been  paid,  yet,  before 
the  plaintiff  was  entitled  to  have  the  entire 
sum  of  the  debt  declared  to  be  due,  he  must 
show  by  proof  that  the  borrower  failed  to 
pay  the  interest  installment  within  "thirty 
days"  after  it  was  due.  This  is  a  condition 
precedent  to  the  right  of  the  plaintiff  to  de- 
clare the  entire  sum  due  at  once,  an  option 
of  which  he  availed  himself  in  bringing  the 
suit.  It  was  moreover  necessary  to  the  juris- 
diction of  the  court  to  establish  by  proof  the 
fact  that  the  interest  was  not  paid  within 
thirty  days  after  it  was  due.  It  will  be  per- 
ceived from  an  examination  of  the  record 
that  the  principal  sum  was  not  due  until  the 
first  day  of  December,  1887,  and  judgment 
for  the  whole  amount  was  taken  the  16th  of 
July,  1887,  and  at  the  time  the  suit  was 
brought  the  only  indebtedness  past  due 
amounted  to  $816.66,  a  sum  less  than  the 
minimum  jurisdictional  amount  of  the  court. 
The  proof  to  establish  the  fact  that  the  in- 
terest had  not  been  paid  within  thirty  days, 
a  fact  upon  which  such  an  important  condi- 
tion depended,  should,  by  the  laws  of 
Georgia,  properly  have  been  submitted  to  a 
jury,  even  though,  in  the  language  of  the 
Constitution  of  the  State,  there  was  no  issuable 
defense  filed  under  oath  or  affirmation.  The 
Supreme  Court  of  Qeorgia,  in  Dye  v.  Oarrett, 
78  Ga.  471,  had  this  question  before  it  upon 
these  facts :  Suit  was  brought  on  three  prom- 
issory notes  in  January,  1886.  The  notes  were 
of  equal  date,  one  due  the  first  of  January, 
1886,  the  second  due  the  first  of  January,  18OT, 
and  the  third  due  the  first  of  January,  1888.  It 
was  alleged  that  the  notes  were  all  due  at  the 
time  the  suit  was  brought,  by  virtue  of 
covenants  in  a  certain  bond  for  titles  which 
was  annexed  to  the  declaration,  and  which 
provided  that  if  the  first  note  was  not  paid 
at  maturity,  then  the  other  two  notes  should 
become  due.  Upon  the  trial  of  the  case,  the 
court,  without  a  jury,  rendered  judgment 
without  the  consent  oi  the  defendant,  and  as 
the  record  shows  against  his  consent,  upon 
all  the  notes.  The  defendant  thereupon 
moved  to  arrest  judgment  upon  the  ground 
that  the  court  had  no  power  under  the  facts 
alleged  in  the  declaration,  and  generally 
upon  the  facts  and  pleading  to  render  judg- 
ment without  the  intervention  of  a  jury. 
The  supreme  court  held  this  to  be  a  condi- 
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tional  contract  in  writing.  Justice  Blan- 
ford,  for  the  court,  said :  Notes  falling  due 
on  the  first  of  January,  1887,  and  the  first  of 
January,  1888,  are  to  become  due  in  the  event 
and  upon  the  condition  that  the  first  note  is 
not  paid,  and  there  is  a  fact  to  be  tried  which 
does  not  appear  upon  the  face  of  the 
papers;  this  fact,  whether  or  not  the  first 
note  has  been  paid,  the  judge  could  not  try. 
Considering  the  facts  and  papers  together,  it 
was  a  condition  that  the  last  two  notes  should 
fall  due  upon  the  first  note's  not  being  paid. 
The  fact  whether  that  first  note  was  paid  or 
not  was  entirely  outside  of  the  writing.  So 
we  think  this  is  not  an  unconditional  contract 
in  writing,  and  the  judge  could  not  render 
judgment  upon  these  notes  without  a  verdict 
of  a  jury  unless  by  consent  of  the  defendant, 
and  no  such  consent  appears  in  this  record. 
The  learned  j ustice  adds :  ""  An  unconditional 
contract  is  a  contract  that  has  no  condition 
in  it.  It  is  manifest  from  the  Constitution 
of  the  State  that  it  is  such  a  contract  as  the 
court,  by  looking  at  the  paper  Itself,  may 
determine  that  judgment  should  be  rendered 
for  the  plaintiff  in  the  case.  This  contract 
is  not  such  a  contract  as  that;  the  court 
would  necessarily  have  to  look  outside  of 
the  paper  to  determine  whether  that  first 
note  was  paid  or  not ;  and  that  question  he 
could  not  determine  under  this  writing,  tak- 
ing the  bond  and  notes  together.  So  we 
think  the  court  erred  in  not  arresting  this 
judgment." 


In  the  light  afforded  by  this  authority, 
we  are  of  the  opinion  that  the  stipulation 
in  the  ndte  now  before  the  court,  that  the 
entire  amount  shall  be  due  whenever  it  ap- 
pears that  the  interest  for  one  year  has  not 
been  paid  in  thirty  days  after  due,  is  equally 
a  condition,  and  the  proof  with  reference  U> 
it  should  have  been  submitted  to  a  jury,  and 
the  court  had  no  power  under  the  Georgia 
law  to  render  judgment  without  the  inter- 
vention of  a  jury.  See  also  Sanner  v.  Siyne, 
78  Ga.  467 ;  Mosely  v.   WcUker,  84  Ga.  274. 

Subsequently  to  the  argument  of  this  mo- 
tion the  attention  of  the  court  was  called  to 
the  fact  that  the  orijrinal  declaration  did  not 
aver  that  Sherwood,  the  payee  of  the  note, 
was  a  citizen  of  New  York,  the  language 
used  being  merely  "of  New  York;**  nor 
that  the  transferee  was  a  foreign  corpora- 
tion ;  and}  the  case  of  Parker  v  Ormthy,  141 
U.  S.  81,  35  L.  ed.  654,  was  cited  to  show 
that  under  such  defective  averments,  it  was 
error  to  have  rendered  the  judgment  whether 
or  not  the  question  of  jurisdiction  was  raised. 
The  court  was  also  advised  that  opposing 
counsel  had  been  referred  to  this  citation,  bat 
the  case  is  decided  upon  the  grounds  compre- 
hended in  the  argument  had  at  the  hearing. 

The  judg^nent  of  the  court  is,  that  an  .order 
be  taken,  vacating  the  aboard  made  hy  the  evurt, 
and  the  judgment  signed  by  t?te  attorney  and  the 
execution  issued  thereon^  and  that  the  defend- 
ant have  leave  to  file  all  proper  pleas  by  the 
first  day  of  the  next  term. 
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Katherine  SALENTINE,  Bespt., 
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An  option  of  fhe  insurer  to  reftuid  pre- 
mutois  paid  with  Interest  or  pay  the  amount 


of  the  policy  on  the  life  of  one  who  died  bjr  his 
own  hand  while  insane,  according  to  the  equities 
of  the  case,  is  not  waived  by  failure  to  make  it 
within  the  sixty  days  allowed  after  proofs  of  \om 
for  payment  if  it  is  made  within  a  reasonable 
time. 

(May  b,  1801.) 

APPEAL  hy  defendant  from  a  judgment  of 
the  Superior  Court  for  Milwaukee  County 


Note.— Option;  cmitraxA;  election  in  cose  of  cUtema" 
live  promise. 

When  a  party  is  allowed  to  pay  or  make  satisfac- 
tion in  two  ways  he  may  elect  the  way  in  which  be 
shall  pay.  Elkins  v.  Parkhurst,  17  Vt.  105;  Layton 
V.  Pearce«  1  Doufirl.  15;  Brookman's  Trusts,  L.  R.  5 
Ch.  182;  Tielens  v.  Hooper,  5  Kzch.  853;  Reed  v. 
Kilbum  Co.  Op.  Soc.  L.  R.  10  Q.  B.  SM. 

So  where  groods  are  sold  on  credit  of  six  or  nine 
months,  the  duration  of  the  credit  is  at  the  election 
of  the  purchaser.  Price  v.  Nixon,  5  Taunt.  388; 
Helps  V.  Wlnterbottom,  2  Barn.  &  Ad.  496.  See 
Archibald  v.  Arirell,  58I1I.  807;  Middlesex  v.Tbomas, 
20  N.  J.  Eq.  80;  Burkbalter  y.  Pennsylvania  Sec- 
ond Nat.  Bank,  42  N.  Y.  688,  cited  in  2  Wharton, 
Gont.S620. 

As  a  ffeneral  rule,  **  in  case  an  election  be  flrlven 
of  two  several  thingrs,  always  he  that  is  the  first 
agent,  and  who  ou^rht  to  do  the  first  act,  shall  have 
the  election.  Co.  Litt.  146  a;  South  Eastern  R.  Co. 
V.  The  Queen,  17  Q.  B.  486. 

When  from  the  whole  agreement  it  appears  that 
the  promisee  is  to  have  his  choice  between  the  al- 
ternatives, then  the  election  Is  with  him.  Fordley*8 
Case,  1  Leon.  68;  Chippendale  v.  Thurston,  4  Car. 
-•«  L.  R.  A. 


&  P.  98;  Roberts  v.  Beatty.  2  Penr.  &  W.  63;  Leake. 
Cont.  2d  ed.  677;  Mallam  v.  Arden,  10  Btnir.  880l 

As  a  general  rule.  In  case  of  election  betwem  al- 
ternative acts,  when  from  the  olrcumstances  ci 
the  case  injustice  will  be  done  unless  notice  of 
the  election  be  previously  given,  such  notice  should 
be  given.  Plowman  v.  Riddle,  7  Ala.  775:  Aldridi 
V.  Albee,  1  Me.  120;  Watson  v.  Walker,  23  X.  H- 
471;  Clough  v.  Hoffman,  5  Wend.  500;  Topping  v. 
Root,  5  Cow.  404;  Vyso  v.  Wakefield,  6  Mees.  ^  W. 
442;  Rippingall  v.  Lloyd,  5  Bam.  &  Ad.  742;  Leake, 
Cont.  2d  ed.  678. 

An  election  Is  limited  by  its  own  terms  as  to  tiioe 
(Plowman  v.  Riddle,  supra;  Shearer  v.  Jewett  U 
Pick.  232;  Hey  wood  v.  Heywood,  42  Me.  289;  Choioe 
V.  Moseley,  1  Ball.  L.  186;  Church  v.  Feterow*.  2 
Penr.  &  W.  801),  and  place.  Stewart  v.  DonocUy.  4 
Yerg.  177:  Ciix  v.  United  States,  81  U.  S.  6  Fee  IC 
8L.ed.860;  Duncan  v.  United  States,  82  C.  S.  7  Feu 
486, 8  L.  ed.  780. 

Where  one  of  the  periods  has  elapsed  the  other 
thereupon  becomes  obligatory.  Choioe  v.  Moedef  • 
supra.  See  Roberts  v.  Beatty,  2  Penr.  &  W.  S3t 
Nesbitt  V.  Pearson,  88  Ala.  668;  Townsend  v.  WeiK 
8  Day,  827;  McNitt  v.  dark,  7  Johns.  466;  Steven* 
V.  Webb,  7  Oar.  &  P.  6a 
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in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  life 
insurance  policy.    JReversed, 

The  facts  are  stated  in  the  opinion. 

Meun.  Winkler,  Flanders*  Smith,  Bot- 
tom A  ViUw  for  appellant. 

Mems.  E.  P.   Smith    and    Kogeru   & 
lllatin,  for  respondent: 

I.  Payment  of  some  kind  was  to  be  made 
)n  or  before  the  expiration  of  sixty  days  from 
he  28th  day  of  January,  1884,  and  if  tbe  de- 
endant  desired  to  refund  the  premiums  and 
I  void  tbe  payment  of  the  amount  insured,  it 
hould  have  given  notice  of  such  decision  on 
•r  before  the  expiration  of  that  day,  as  the  de- 
erminatioD  to  exercise  its  option  was  within 
be  knowledge  of  the  Company  and  not  that 
f  the  plaintiff.  Where  one  party  has  knowl- 
ige  of  a  materia]  fact  not  known  to  the  other 
arty,  he  is  bound  to  give  notice. 
Tasker  v.  Bartlett,  5  Cush.  364;  Qvarles  v. 
^earge,  28  Pick.  400;  1  Parsons,  Cont.  6th  ed. 
}9,  note  D;  Benjamin,  Sales,  §  577,  p.  562; 
Wharton,  Cont.  619;  Vyse  v.  Wakefield,iS  Mees. 
W.  442;  iSmttA  v.  Sanborn,  11  Johns.  59; 
luriee  v.  Moseley,  1  Bail.  L.  136;  Supple  v. 
ita  State  Ins.  Co.  53  Iowa,  29. 
Where  the  promise  has  been  in  the  alter- 
itive  either  to  pay  the  specified  sura,  or.  in 
!U  thereof,  to  deliver  certain  chattels  at  a  par- 
iular  time,  the  promisor  may  pay  the  money 
deliver  tbe  chattels  at  his  option,  provided  he 
ike  election  of  the  payment  or  delivery  he- 
re the  day  for  performance  has  passed. 
'rwart  V.  Lkmnelly,  4  Yerg.  177;  Oilman  r. 
tare,  14  Vt.  467;  Plowman  v.  EtddU,  7  Ala. 
I. 

But  if  the  day  is  permitted  to  pass  without 
f  election  by  the  promisor,  the  right  of 
ction  has  gone,  and  the  promisee  has  the 
lolute  right  to  the  money,  and  may  maintain 
action  for  ita  recovery. 
^rowbridge  v.  Jloleomb,  4  Ohio  St.  33;  Bey- 
dv.  Heyicood,  42  Me.  229;  Millerv,  McGlain, 
f  erfiT.  245. 

[.  If,  however,  there  was  no  such  express 
Ltation  of  sixt^  days,  still  it  was  the  duty  of 
Company,  within  a  reasonable  time  after 
iviDff  the  proofs  on  the  28th  of  January, 
t,  to  nave  elected  if  they  would  simplv  re- 
I  the  premiums,  and  so  electing,  to  have 
6ed  the  plaintiff  of  such  election,  and  of- 
1  to  return  the  premiums  within  such  rea- 
ble  time. 

Addison,  Cont.  g  320,  p.  466;  Davis  ▼: 
rell,  10  C.  B.  821;  1  Addison,  Cont.  Ap- 
►n'8  ed.  p.  468;  Nunez  v.  Dantel,  86  U.  8. 
Tall.  560,  22  L.  ed.  161;  Shearer  v.  Jewett, 
Ick.  232;  Chitty,  Cont.  7th  Am.  ed.  750; 
Httrick  V.  Woodruff,  96  N.  Y.  565;  2  Whar- 
Cont.  644-677;  Fordley's  Case,  1  Leon. 
yjiippendale  v.  Thurston,  4  Car.  &  P.  97; 
'U  V.  Beatty,  2  Penr.  &  W.  63;  Twin- 
Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  L. 
2S,  and  cases  collated. 
the  party  entitled  to  choice  neglects  to 
by  fulfilling,  the  right  of  choice  passes 
upon  to  the  other  party,  who  may  sue 
le  breach  of  the  alternative  he  prefers. 
hop,  Cont.  §  1485;  RippingaU  v.  lAoyd, 
n.  &  Ad.  742;  Watson  v.  Walker,  23  N. 
1-492;  Clough  v.  Hoffman,  5  Wend.  500; 
ng.  V  Boot,  5  Cow.  404. 
K.  A. 


When  the  facts  are  clear  tbe  question  of 
reasonable  time  is  always  exclusively  for  the 
court 

Toland  v.  Sprague,  87  U.  S.  12  Pet.  302, 9  L. 
ed.  1094;  Wood  v.  Milwaukee  dt  St.  P.  R.  Co.  27 
Wis.  541;  Bootliby  v.  Scales,  Id.  626;  Carter  v. 
Carter,  14  Pick.  424;  2  Chitty,  Cont.  7th  Am. 
ed.  750,  and  10th  ed.  1061,  note. 

The  same  results  follow  the  neglect  to  give 
notice  within  a  reasonable  time  as  the  neglect 
to  give  notice  when  a  day  certain  is  fixed  for 
the  election. 

Irish  V.  Bean,  39  Wis.  562;  Vbechtingy. 
Orau,  55  Wis.  817.  . 

III.  The  original  proofs  promply  furnished, 
none  other  being  required,  are  evidence  prima 
facie  that  the  claim  exists  in  favor  of  the  in- 
sured, and  that  claim,  until  due  election,  must 
be  ^ood  for  the  whole  amount  insured. 

idanJiattan  L,  Ins,  Go.  v.  Francisco,  84  U.  8. 
17  Wall.  672,  21  L.  ed.  699. 

Orton*  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  to  recover  the  insurance  on  two 
life  insurance  policies  given  by  the  appellant 
Company  to  Katherine  Salentine,  the  respond- 
ent, and  wife  of  Peter  Salentine,  on  his  life, 
—the  first  one  dated  the  19th  day  of  Septem- 
ber, 1881,  and  numbered  105,844;  and  the  other 
one  dated  the  20th  day  of  September.  1883,  and 
numbered  115,218;  the  first  of  $2,000,  and  the 
other  of  $3,000.  The  first  of  the  above  poli- 
cies had  the  following  conditions:  '*That  in 
case  he  should  die  by  his  own  hand,  etc.,  this 
policy  shall  be  void,  null,  and  of  no  effect,  ex- 
cept that  in  case  he  shall  die  by  his  own  hand 
while  insane  the  amount  to  be  paid  by  the  com- 
pany on  this  policy  shall  be  the  amount  of  the 
premiums  actually  paid  thereon,  with  interest." 

Peter  Salentine,  whose  life  was  insured,  died 
bv  his  own  hand  on  the  6th  day  of  January, 
1884,  and  notice  thereof  was  given  to  the  Com- 
pany on  the  28th  day  of  Ube  same  month. 
About  this  policy  theVe  is  no  contest,  and  the 
plaintiff  was  entitled  to  and  obtained  judg- 
ment for  the  premiums  paid  thereon  and  in- 
terest. The  second  policy  had  the  following 
conditions:  ''If  he  [the  msured]  shall  die  bv 
his  own  hand,  this  policy  shall  be  void.  If, 
however,  it  shall  be  shown  that  the  insured  at 
the  time  of  taking  his  life  was  insane,  the  Com- 
pany will  pay  the  sum  insured,  or  refund  the 
premiums! actually  received,  with  interest  there- 
on, according  to  its  judgment  of  the  equities  of 
the  case.  This  option  is  distinctly  reserved  by 
the  Company,  and  is  made  a  part  of  this  con- 
tract." The  Company  stipulated  in  the  policy 
to  pay  or  cause  to  be  paid  tbe  sum  insured 
at  their  office  at  the  City  of  Newark,  to  the 
said  assured  sixty  days  after  due  notice  and 
satisfactory  proof  of  the  death  of  the  assured. 
The  court  found  that  the  first  notice  given  to 
the  plaintiff  of  the  election  of  the  Company  to 
pay  only  by  refunding  the  premiums  was  on 
the  5th  day  of  May.  1884.  The  sixty  days 
after  notice  and  proofs  of  death  expired  on  the 
28th  day  of  March,  1884.  The  only  proof  of 
the  death  of  Peter  Salentine  by  his  own  hand, 
while  insane,  was  a  certified  copy  of  tbe  cor- 
oner's inquest,  without  aqy  of  the  evidence 
taken  therein.  There  was  no  evidence  that  the 
plauitiff  ever  made  an  election  to  take  the  in- 
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Burance  instead  of  the  premiums  and  interest 
thereon,  until  after  the  notice  of  the  Company 
that  it  elected  to  pay  only  by  refunding  the  pre- 
miums which  had  been  received  by  her.  The 
court  held  that  the  plaintiff  was  entitled  to  re- 
cover the  insurance,  on  the  ground  that  the 
Company  failed  to  gite  the  plaintiff  notice  of 
its  election  to  pay  only  the  premiums  within 
the  sixty  days  after  leceiving  the  notice  and 
proofs  of  death.  On  this  appeal  this  is  the 
only  question,  the  learned  counsel  of  the  ap- 
pellant contendini:  that  the  Company  made  its 
election  in  proper  time  to  limit  the  plaintiff  to 
a  recovery  only  of  the  premiums  and  interest 
thereon.  The  language  of  this  condition  is  pe- 
culiar. The  election  to '  *pay  the  sum  insured 
or  refund  the  premiums"  is  to  be  made  by  the 
Company  ''according 'to  its  judgment  of  the 
equities  of  the  case."  The  learned  judge  of  the 
superior  court  seems  to  have  limited  the  equi- 
ties of  the  case  to  the  amount  of  premiums  paid. 
But  there  may  be  equities  in  such  a  case,  aris- 
ing from  the  circumstances  of  the  death  of  the 
person  whose  life  is  insured — such  as  his  sit- 
uation in  life,  and  the  causes  of  his  unfortunate 
mental  condition— which  might  naturally  appeal 
to  sympathy  and  humane  feelings,  and  arising 
also  from  the  circumstances  in  which  the  wife 
and  family  had  been  left  by  this  terrible  ca- 
lamity. To  give  to  the  beneficiary  of  this  in- 
surance what  in  pure  justice  and  fairneas  she 
ought  to  have  under  the  circumstances  is  a  cor- 
rect definition  of  equity.  It  depends  upon  the 
consideration  of  all  the  circumstances  of  the  case. 
I  speak  of  this  because  it  is  claimed  that  all  the 
Company  needed  to  be  informed  of  to  form  a 
judgment  of  the  equities  of  the  case  was  the 
death  of  the  insured  by  his  own  hand  while  in- 
sane, and  the  amount  of  the  premiums  paid,  and 
that,  therefore,  but  a  short  time  was  necessary 
for  the  Company  to  make  and  give  notice  of 
such  election.  The  learned  superior  court  ield 
that  the  time  in  which  notice  of  the  election 
should  be  given  was  the  sixty  days  after  the  no- 
tice and  proofs  of  death.  The  sixty  days  men- 
tioned in  the  policy  has  not  the  remotest  ref- 
erence to  the  time  in  which  such  an  election 
should  be  made.  If  such  notice  ought.to  be  gov- 
erned by  any  rule,  it  should  be  reasonable  under 
the  circumstances.  "In  the  absence  of  any 
statutory  or  contract  provision,  the  time  in 
which  the  right  of  election  must  be  exercised  is 
not  limited,  except  there  must  not  be  such  un- 
reasonable delay  as  to  injure  rights  acquired  by 
others."  McOraeken  v.  Fintey,  Sneed,  195; 
Cooper  V.  Cooper,  77  Va.  198;  TibbiU  v.  THh 
Ht8,  19  Ves.  Jr.  666. 

The  election,  provided  for  in  this  policy  is 
different  from  any  that  is  considered  in  the 
cases  cited  in  the  brief  of  the  learned  counsel 
of  the  respondent,  or  any  that  is  usually  found 
in  reported  cases,  in  one  respect,  and  that  is 
that  the  person  to  be  notified  of  the  election 
cannot  be  injured  by  delay  it  notice  of  the  elec- 
tion is  given  at  any  time  before  suit,  nor,  indeed, 
if  given  after  that,  in  time  for  judgment,  ex- 
cept, perhaps,  in  disappointing  an  expectation. 
The  plaintiff  could  acquire  no  rights  which 
might  be  injured  by  the  delay.  In  most  of  the 
cases  the  parties  are  reversed,  and  the  obligee  and 
not  the  obligor,  and  the  promisee  and  not  the 
promisor,  is  to  make  the  election  which  affects 
the  rights  of  the  other  party.  It  would  seem 
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that  the  other  party  ought  to  be  in  sach  ooo- 
dition  that  his  rights  would  be  injured  by  ibe 
delay  to  complain  of  it.  The  plaintiff,  by  the 
policy  itself,  was  entitled  to  nothinip,  as  the 
policy  was  void.  By  the  condition,  however, 
she  is  entitled  to  the  insurance  or  the  premimns 
and  interest  thereon,  one  or  the  other,  at  the 
option  or  choice  of  the  company.  She  caonot 
know  which  die  is  to  receive  until  such  elec- 
tion by  the  Company  is  made,  and  that  is  all 
the  possible  consequence  of  the  delay.  So  es- 
sential is  it  that  the  other  party  most  have 
rights  to  be  affected  by  the  election  that  it  has 
been  often  held  "that  an  election  nay  be  re- 
voked where  the  rights  of  others  are  not  affect- 
ed by  it."  Ehan$^  App,  51  Conn.  435;  Dabnqf 
V.  BaiUy,  42  Ga.  621;  SiU  v.  Sili,  81  Kan. 
248;  Adsit  v.  Adsit,  2  Johns.  Ch.  448,  1  L 
ed.  446;  ElbeH  v.  (^iVWi,  102  Pa.  303:  DOIoa 
V.  Parker,  1  Bwanst.  859. 

But  notwithstanding  this  election  diffeis 
from  those  most  common,  by  the  absence  of 
any  riehts  to  be  injured  by  the  delay  to  make 
it,  yet  It  is  in  the  form  of  one  kind  of  eleetioo 
mentioned  in  the  books;  and  we  cannot  aay 
that  it  ought  not  to  be  made,  and  notice  there- 
of given  within  a  reasonable  time.  '*£lectioii 
presupposes  a  plurality  of  gifts  or  rights,  with 
an  intention,  express  or  implied,  of  the  party 
who  has  the  right  to  control  one  or  both,  that 
one  should  be  a  substitute  for  the  other.'*  1 
Swanst.  894.  and  noU;  8  Wood.  Lect  491. 
This  is  more  like  a  case  of  plurality  of  gifts 
than  of  rights,  so  far  as  any  conseqaenoes  of 
delay  are  concerned.  **An  election  ly.t^ 
obligor  or  promisor  is  not  common,  and  it  is 
usuaJly  and  oftenest  used  as  a  legal  term,  as  the 
choice  of  one  of  two  things,  to  each  one  of 
which  the  party  choosing  has  equal  TijKht.  but 
both  of  which  he  cannot  have.'^  2  Bouvier. 
Law  Diet.  620,  Election  in  note.  In  soch  a 
case  the  rights  of  the  other  party  would  be 
likely  to  suffer  by  delay.  The  party  to  receive 
would  usually  suffer  only  the  displeasure  of 
long  waiting,  or  of  disappointment  up  to  the 
time  it  becomes  necessary  to  demand  that  the 
election  be  made,  or  to  bring  suit  toenfoitx  it 
In  the  view  taken  above  of  the  full  impoct  of 
what  js  meant  by  the  "equities  of  the  cise,' 
the  Company  had  the  right  to  postpone  its 
election  until  it  could  obtain  information  of  all 
the  facts  and  circumstances  above  mentiooed 
necessary  to  a  sound  judgment  of  the  election 
it  ought  to  make.  "An  election  will  not  be 
compelled,  until  the  party  has  had  time  sad 
opportunity  to  become  fully  informed  of  the 
facts  affectinff  its  choice."  Macknetr.  Maek- 
net,  29  N.  J.  Eq.  64;  Kreiser's  App  69  Fil  lU: 
may.  HaU,  2McCord,£q.  269;  United  Stales 
V.  Duncan,  4  McLean,  99;  6  Am.  &  fing- 
Encyclop.  Law,  254;  Dabneg  v.  Bail^,  WF**' 
Seaveey.  Oarrett,  84  Ala.  568. 

Can  the  court  say  that  a  few  days  over  three 
months  was  an  unreasonable  UmefortbeCon> 
pany  to  become  fully  informed  of  all  the  Cmts 
bearing  on  the  question  of  what  would  be  most 
equitable  for  the  Company  to  do  in  making  the 
election?  It  seems  to  me  not  The  plamtiff 
had  not  suffered  anything  in  her  rights,  lad 
had  not  been  pecuniarily  mjarad  in  the  kast 
and  had  not  changed  her  cooditioa  in  any  le- 
spect  by  reason  of  the  delay.  It  may  be  that 
the  following  principle  would  obtain  and  be  i^ 
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plicable  to  such  an  election:  "On  tbe  failure 
of  a  person  wbo  has  tbe  ri^bt  to  make  an 
election  in  proper  time  tbe  right  of  election 
passes  over  to  the  opposite  party."  Co.  Litt. 
145a/ Bacon,  Abr.  and  Yin.  A\)t.  title  Election; 
Overbaeh  v.  Heermance,  Hopk.  Cb.  337. 2  L.  ed. 
442.  Tbe  plaintiff  did  not  take  advantage  of 
this  principle,  and  elect  to  have  the  insurance, 
before  she  received  notice  of  tbe  election  made 
by  tbe  Company;  nor  did  she  predicate  this 
action  for  the  insurance  on  tbe  ground  of 
the  unreasonable  delay  of  tbe  Company  to 
make  tbe  election.  She  has  never  complained 
of  tbe  delay,  either  by  notice  or  pleading,  or 


until  on  tbe  trial  of  tbe  action.  Tbe  judgment 
for  tbe  plaintiff  for  tbe  full  insurance  on  tbe 
sole  ground  of  this  short  delay,  which  bad  not 
injured  the  plaintiff  in  the  least,  was  quite  too 
strict  a  construction  of  this  kind  of  an  election. 
There  does  not  appear  to  have  been  any  ground 
for  holding  that  the  delay  was  unreasonable. 

The  judgment  of  the  Superior  Court  is  rtversed, 
and  the  cause  is  remanded  with  direction  to 
render  judgment  for  tbe  plaintiff  for  only  tbe 
amount  of  the  premiums  paid  upon  both  poli- 
cies and  interest  thereon. 

Cole«  Ch.  J.,  took  no  part. 


YERMONT  SUPREME  COURT. 


J.  W.  HOBART 

V, 

Sumner  YOUNG. 
(.— Vt ) 

1.  Crofls-eiEamliiatioiiofawitaeMi  about 
coming  on  a  pass  need  not  be  permitted  in 
tbe  absence  of  an  offer  to  connect  the  party  who 
produces  bim  with  tbe  paaa  if  be  had  one. 

8.  Testimony  of  witnesses  as  to  their 
offers  fbr  horses  need  not  be  admitted  to 
show  tbe  aoundneas  of  the  horses,  where  they 
have  already  teeUfled  fully  that  tbe  horses  were 
sound. 

8«  A  verbal  warranty  of  horses  on  a 
day  when  the  price  was  fized»  but  prior 


to  the  actual  purchase,  when  a  written  bill  of 
sale  was  made,  may  be  bindiufir  on  tbe  seller. 
4.  An  express  warranty  of  soundness 
is  made  by  a  bill  of  sale  of  horses,  which 
describes  them  as  "  sound  and  kind,"  especially 
where  tbe  buyer  had  not  the  peculiar  means 
whlcb  the  seller  possessed  of  knowing  the  facts. 

(March  8. 1891.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  County  Court  for  Franklin  County, 
made  during  the  trial  of  an  action  brought  to 
recover  damages  for  deceit  and  false  warranty 
in  the  sale  of  a  horse,  which  resulted  in  a  ver- 
dict in  favor  of  plaintiff.  Oterruled. 
Plaintiflf's  evidence  tended  to  show  that  de- 


Obiect  of  cro8&-examinati(m. 

The  object  of  cross-examination  is  to  break  the 
force  or  destroy  the  effect  of  the  testimony  given 
by  tbe  witness  upon  bis  direct  examination,  or  to 
lay  the  foundation  for  t4«tiinony  of  other  wit- 
nesses whlcb  shall  have  that  effect.  Wben  a  wit- 
ness has  been  examined  in  chief,  the  other  party 
has  the  right  to  cross-examine  for  the  purpose  of 
ascertaining  and  exhibiting  the  sitaation  of  the 
witness  with  respect  to  the  parties  and  to  the  sub- 
ject of  the  litigations  his  interest,  bis  motive,  bis 
Inclinations,  his  prejudices,  his  means  of  obtaining 
a  correct  and  certain  knowledge  of  the  facts  to 
which  he  has  borne  testimony,  the  manner  in 
which  he  has  used  those  means,  his  powers  of  dis- 
cernment, memory  and  description.  Butler  v. 
Flanders,  12  Jones  &  S.  531. 

Range  of  cross-examincttUm. 

The  legitimate  cross-examination  of  a  witness,  as 
to  tbe  issue  involved  in  the  action,  is  limited  to 
those  matters  as  to  which  tbe  witness  was  interro- 
gated upon  his  direct  examination.  In  strict  prac- 
tice a  party  cannot  introduce  his  case  to  the  Jury 
by  cross-examining  the  witness  of  bis  adversary. 
A  party  has  no  legal  right  to  cross-examine  a  wit- 
ness except  as  to  facts  and  circumstances  con- 
nected with  tbe  matters  stated  un  the  direct  ex- 
aminaUon.  BeU  v.  Prewitt,  82  111.  863.  See  Har- 
rison V.  Kowan,  3  Wash.  C.  C.  680:  Eilmaker  v. 
Buckley,  16  Serg.  &  R.  77:  Castor  v.  Bavington,  2 
Watts  &  S.  506;  Floyd  v.  Bovard,  6  Watts  &  S.  75; 
Buckley  v.  Buckley,  12  Nev.  428;  Cramer  v.  Cul- 
licane,2McArth.  197. 

BegtrUstions  ujxm  the  right, 

A  party  has  no  right  to  cross-examine  any  wit- 
ness except  as  to  facts  and  circumstances  connected 
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with  tbe  matters  stated  in  his  direct  examination. 
If  he  wishes  to  examine  him  on  other  matters,  he 
must  do  so  by  making  the  witness  his  own.  and 
calling  him  as  such,  in  the  subsequent  progress  of 
tbe  cause.  A  party  cannot,  by  his  own  omissions 
to  take  an  objection  to  the  admission  of  improper 
evidence,  brought  on  cross-examination,  found  a 
rigbt  to  introduce  testimony  in  chief  to  rebut  it  or 
explain  It.  Philadelphia  &  T.  B.  Co.  v.  Stimpson, 
89  U.  S.  14  Pet.  448, 10  L.  ed.  635. 

CroBs-exumination  discretionary 'with  the  judge. 

The  cross-examination  of  a  witness  is  of  necessity 
largely  under  the  control  and  within  the  discretion 
of  the  primary  court;  and  appellate  courts  are  re- 
luctant to  review  and  reverse  their  action,  in  limit- 
ing or  enlarging  its  area,  when  the  purpose  is  to 
show  the  bias,  or  motive,  or  to  impeach  the  wit- 
ness. Much  must  depend  on  the  conduct  and 
attitude  of  the  witness  during  the  examination; 
and  much  may  depend  on  the  course  of  the  cross- 
examining  counsel.  Strauss  v.  Meertief,  64  Ala. 
299,  38  Am.  Rep.  8. 

The  scope  of  cross-examination  on  the  case. 

Whether  the  right  of  cross-examination  covers 
the  whole  case,  or  is  restricted  to  matters  touched 
upon  in  the  direct  examination,  is  a  point  upon 
which  the  authorities  are  in  hopeless  conflict.  The 
weight  of  American  authority  is  in  favor  of  re- 
stricting the  right,  making  it  simply  co-extensive 
with  the  examination  in  chief.  Philadelphia  &  T. 
R.  Co.  V.  Stimpson.  89  U.  S.  14  Pet.  448, 10  L.  ed.  535; 
Houghton  V.  Jones,  68  U.  S.  1  Wall.  702, 17  L.  ed. 
603:  Donnelly  v.  State,  26  N.  J.  L.  468;  Johnson  v. 
Wiley,  74Ind.  288;  Buckley  v.  Buckley,  14  Nev.  282: 
Fulton  v.  Central  Bank  of  Pittsburgh,  92  Pa.  112; 
Bell  V.  Chambers,  38  Ala.  660:  Chicago  &  R.  I.  R.  Co. 


Vbbmont  Sitfrbmb  Coubt. 


Mas.. 


fendant  owned  a  pair  of  black  horses;  that 
about  June  1,  plaintiff  examined  and  rode  after 
the  horses  and  thought  one  of  them  favored 
one  of  his  fore  feet  a  little;  that  thereupon  de- 
fendant said  the  horse  was  all  right  and  he 
would  warrant  him;  that  plaintiff  did  not  buy 
the  horses  that  day  but  agreed  upon  a  price 
at  which  he  could  have  them;  that  on  June  5, 
he  sent  for  them,  when  defendant  gave  him 
the  following  bill  of  sale: 

Alburgh,  June  5,  1888. 
J.  W.  Hobart. 

Bo't  of  Sumner  Young,  Esq.,  one  pair  of 
black  (Pilot)  geldings  sound  and  kind,  |487.50. 
To  be  delivered  on  the  cars  at  the  depot  with 
good  halters,  duties  paid  and  certificates  of 
the  same  attached  hereto. 

Rec'd  payment. 
S.  Young. 

That  soon  after  plaintiff  received  the  horses, 
one  of  them  showed  lameness,  which  proved  to 
be  caused  by  ringbone;  that  plaintiff  notified 
defendant  to  take  the  horses  back  or  ^t  a  mate 
to  the  off  one,  which  defendant  dechned  to  do 
claiming  that  he  was  under  no  obligations  to 
do  so. 

Defendant  denied  making  any  warranty. 

One  Sowers  was  an  important  witness  for 
plaintiff  at  the  trial.  On  cross-examination  he 
testified  that  he  came  to  court  from  Boston  at 
plaintiff's  request,  but  did  not  suppose  he 
would  pay  his  expenses.  He  was  then  asked: 
"Did  you  come  on  a  pass?  This  question 
was  objected  to  and  excluded  and  defendant 
excepted. 


Further  facts  appear  in  the  opinion. 

Me99r8.  Wilson  &  Hall*  for  defendant: 

The  bill  of  sale  does  not  constitute  a  war- 
ranty. The  language  '*  sound  and  kind^ii 
simply  descriptive  as  "black"  "Pilot"  and 
"  gelding  "  in  said  bill  of  sale. 

Barrett  v.  Hall,  1  Aik.  269;  Wawn  v.  Btm. 
16  Vt.  525;  Richardwm  v.  Grandy,  4d  Vt,  22. 

A  simple  afiSrmation  made  in  the  sale  of  prop- 
erty as  to  soundness  or  the  like  is  not  a  wtr- 
ranty  unless  it  was  so  intended  and  understood 
by  lx)th  parties. 

Bond  V.  aark,  85  Vt.  577;  Foster  v.OaldwU, 
18  Vt.  177;  Pennock  v.  Stygles,  54  Vt  226. 

Where  representations  are.made  several  dnj^ 
before  the  sale  they  cannot  in  law  form  the 
basis  of  recovery  on  the  ground  of  warranty 
or  deceit  unless  it  appears  that  the  buyer  vas 
induced  to  take  the  property  relying  apoa 
such  representations  and  the  seller  so  under- 
stood it;  and  whereas,  in  the  case  at  bar,  tbt 
contract  of  sale  is  in  writing,  what  was  said 
and  done  days  previous  to  the  date  of  the 
bill  of  sale  cannot  be  considered  in  determiniD^ 
how  the  expression  in  said  bill  of  sale,  **90cnid 
and  kind,"  was  understood,  and  it  was  tlie 
duty  of  the  court  to  have  so  instructed  the 

Reed  v.  Wood,  0  Vt.  285;  Bond  v.  Clark,  $u- 
pra. 

Mr.  Albert  P.  Cross  for  plaintiff. 

Rowelly  J.,  delivered  the  opinion  of  the 
court: 

As  to  the  exclusion  of  the  question  pat  to 
Sowers  on  cross-examination  about  his  coming 


V.  Coal  &  I.  Co.36  Dl.  60:  Thornton  v.  Hook,  86  CaL 
288;  Wilhelmi  v.  Leonard,  18  Iowa,  830;  Sumner  v. 
Blair,  9  Kan.  GSSi;  Conffar  v.  Galena  &  C.  U.  R.  Go. 
17  WiB.  477.  See  also,  to  substantially  the  same 
effect,  Detroit  &  M.  R.  Co.  v.  Van  Steinburgr,  17 
Mich.  99;  Toole  v.  Nichol,  48  Ala.  406;  Drohn  v. 
Brewer,  77  IlL  380;  Brown  v.  State,  28  Ga.  199. 

Many  American  courts,  however,  maintain  the 
English  rule,  that  direct  evaminatJon,  even  for 
formal  proof,  opens  up  the  whole  case  to  cross-ex- 
amination. Moody  V.  Rowell,  17  Pick.  490;  Fulton 
Bank  v.  Stafford,  2  Wend.  483:  Llasley  v.  Lovely,  26 
Vt.  123;  Fralick  v.  Presley,  29  Ala.  467;  Com.  v. 
Morgan,  107  Mass.  199;  Mask  v.  State,  32  Bfiss.  405; 
State  V.  Sayers,  58  Mo.  585;  Haynes  v.  Ledyard,  33 
Mich.  319. 

Questions  on  the  case  must  be  relevant  to  the  is- 
sue. But  the  same  stringency  is,  as  a  rule,  not  re- 
quired as  in  a  direct  examination.  Mayhew  v. 
Thayer,  8  Gray,  172. 

It  has  been  held  that  a  party  who  has  opened  his 
case  to  the  Jury  will  not  be  entitled  to  establish 
such  case  by  cross-examination,  but  must  recall  the 
witness.  Harrison  v.  Rowan,  8  Wash.  C.  C.  680; 
Ellmaker  v.  Buckley,  16  Serg.  &  R.  72.  But  see 
Burke  v.  Miller,  7  Cush.  647;  Com.  v.  Hudson,  11 
Gray,  64.  See  Best,  £v.  9  644,  in  connection  with  a 
valuable  marginal  note  by  Mr.  Chamberlain  in  the 
edition  of  1889. 

Oral  warranty. 

If  the  article  is  sold  by  a  formal  written  contract 
or  a  regular  bill  of  sale,  and  that  is  silent  on  the 
subject  of  warranty,  no  oral  warranty  made  at 
the  same  time,  or  previously  even,  can  be  shown, 
since  the  writing  is  supposed  to  embody  the 
whole  contract.  For  the  same  reason  no  addi- 
tional oral  warranty  can  be  engrafted  on  or  added 
to,  one  that  is  written.  Lamb  v.  Crafts,  12  Met.  868; 
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Pender  v.  Fobes,  1  Dev.  &  B.  L.  250;  Reed  v.  Wood. 
9  Vt.  286;  Wood  v.  Ashe,  1  Stiobh.  L.  407:  Boardmu 
V.  Spooner,  18  Allen,  853;  Dean  v.  Mason,  4  Oonn. 
432;  Frost  t.  Blanchard,  97  Mass.  169;  Mumford  t. 
McPherson,  1  Johns.  414;  Merriam  v.  Field.  U  Wis. 
640;  Van  Ostrand  v.  Reed,  1  Wend.  4S4;  Randall  r. 
Rhodes,  1  Curt  C.  C.  90;  Galpin  v.  Atwater,  S9Cooil 
98;  Whitmore  v.  South  Boston  Iron  Co.  8  ADen,  5r 
Shepherd  v.  Gilroy,  46  Iowa,  199;  Jones  v.  Alley,  IT 
Minn.  282;  Thompson  v.  Libby,  84  Minn.  874,  nUt; 
Benjamin,  Sales,  Bennett^s  notes,  p.  609. 

Interpretation  of  warrantieB, 
It  is  frequently  said  that  the  interpretatioii  or 
construction  of  a  written  warranty  is  for  the  court 
and  of  an  oral  one  for  the  jury:  but  it  is  conoeiTed 
that  this  means  only  that  it  is  for  the  jury  to  find 
what  words  were  in  fact  used  by  the  parties,  uA 
under  what  circumstances  and  intent,  and  thatbr» 
ing  established,  the  construction,  or  "effect  of  It," 
is  as  much  for  the  court  in  an  oral  wamnty  as  fm 
a  written  one,  the  only  difference  betng  that  in  the 
one  there  is  no  uncertainty  about  the  language 
used,  while  in  the  other  there  may  be.  Shoit  t. 
Woodward,  18  Gray,  86. 

Of  icriUen  and  oral  warrantitf. 
While  the  warranty  Is  collateial  to  the  8il&  it 
must  still  be  regarded  as  an  essential  ingredteptto 
the  contract:  and  where  the  writing  is  the  wrtoea 
repository  of  the  mutual  intent,  the  warranty  is 
supposed  to  be  incorporated  with  it.  Whltmow  r. 
South  Boston  Iron  Co.  2  Allen,  68;  Thomp«m  r. 
Libby,  34  Minn.  874;  Wood  v.  Ashe,  1  Strobh.  U  ff: 
Dean  v.  Mason,  4  Conn.  432;  Mullaln  v.  Thomas.  W 
Conn.  282;  Lamb  v.  Crafts,  12  Met.  358;  Fiw<  ^ 
Blanchard,  97  Mass.  166;  Randall  v.  Rhodes.  I  Curt 
C.  C.  90;  Boardman  v.  Spooner,  15  AUeo,  3535  M«* 
riam  v.  Field,  24  Wis,  640;  Reed  v.  Wood,  »  Vl  S>^ 
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on  a  pass,  it  is  enough  to  sa^  that  no  offer  was 
made  to  connect  the  plaintiff  with  furnishing 
him  a  pass,  if  he  came  on  one.  Without  this 
the  plaintiff  could  not  he  affected  by  the  fact 
that  the  witness  came  on  a  pass.  The  reasons 
urged  to  show  error  in  not  allowing  defend- 
ant's witnesses  Clark,  Darby  and  Fairfield  to 
testify  their  offers  for  the  horses  come  pretty 
much  to  the  same  point, — relevancy  to  show 
soundness.  All  these  witnesses  had  carefully 
•examined  the  horses  as  to  soundness,  and  Clark 
testified  that  they  were  sound,  and  defendant's 
-counsel  say  that  the  others  did,  and  we  think 
that  Js  fairly  inferable  from  the  exceptions. 
The  defendant,  therefore,  had  the  full  benefit 
of  their  testimony  on  that  subject;  and  the 
attempt  to  prove  their  offers  was  but  seeking 
to  have  them  give  supposed  emphasis  to  their 
testimony  by  stating,  in  effect,  that  they  felt 
•certain  enough  that  the  horses  were  sound  to 
make  the  offers  for  them  without  requiring  a 
warranty.  It  was,  at  best,  an  indirect  way  of 
trying  to  get  at  what  had  already  been  gotten 
at  directly:  and  certainly  the  offers,  standing 
alone,  would  not  have  tended  to  show  sound- 
ness, for  the  witnesses  might  have  considered 
the  horses  unsound  and  yet  have  thought  them 
worth  what  they  offered  for  them,  and  so  have 
been  willing  to  buy  them  without  a  warranty. 
It  is  claimed  that  m  charging  on  the  aspect  of 
warrantv  the  court  assumed  Uiat  the  horse  was 
unsound  at  the  time  of  sale,  and  did  not  give 
the  jury  to  understand  that  it  must  find  un- 
soundness then  in  order  to  warrant  recovery  on 
that  ground.  It  is  true  that  the  court  said 
nothing  in  that  part  of  its  charge  about  finding 


unsoundness;  but  in  charging  on  the  fispect  of 
deceit  the  court  expressly  told  the  jury  that 
the  burden  of  proving  deceit  was  on  the  plain- 
tiff, and  that  before  they  could  find  for  him  on 
that  ground  they  must  be  convinced  by  a  fair 
balance  of  evidence  that  the  horse  was  unsound 
at  the  time;  and  in  this  connection  the  court 
charged  that  the  same  rule  of  evidence  applied 
to  the  other  branch  of  the  case.  We  think  it 
clear  that  the  jury  was  not  left  to  suppose  that 
there  could  be  a  recovery  on  the  warranty  with- 
out finding  a  breach.  It  is  conceded  that  the 
court  correctly  charged  the  law  of  warranty, 
but  claimed  that  it  did  not  apply  it  to  either 
branch  of  the  case,  for  that  it  did  not  tell  the 
jury  that  in  order  to  make  the  defendant's  rep- 
resentations binding  upon  him  he  must  have 
made  them  with  the  view  of  having  the  plain- 
tiff receive  them  as  true,  and  that  the  plaintiff 
must  have  made  the  purchase  relying  upon 
them.  As  to  the  aspect  of  warranty,  certainly 
this  claim  has  no  foundation,  for  in  connection 
with  the  proposition  of  law  conceded  to  con- 
tain all  the  elements  of  a  warranty  the  court 
expressly  told  the  jury  that  they  must  make 
that  rule  their  guide  in  applying  the  evidence, 
and  determine  whether  what  they  found  was 
said  and  done  amounted  to  what  the  law  calls  ^ 
a  warranty.  And  again,  in  restating  the  ques- 
tions at  the  close  of  the  charge,  the  jury  were 
told,  among  other  things,  that  they  were 
called  upon  to  determine  whether  there  was  a 
warranty  under  the  law  laid  down  to  them, 
defining  what  a  warranty  is  in  law.  All  this 
was  quite  sutficient.  As  to  the  aspect  of  de- 
ceit, the  jury  were  told  that  they  must  deter- 


Van  Ostrand  v.  Reed,  1  Wend .  424;  Gaipin  v.  At- 
water,  29  Ck)nn.  85:  Pender  v.  Fobee,  1  Dev.  &  B.  L. 
250. 

Exeevtions  under  the  aeneral  rule. 

The  above  paragrraph  states  the  prevailing  rule, 
but  it  is  the  exception  under  it  that  applies  with 
peculiar  force  to  the  case  at  bar.  If  the  writing  is 
mei-ely  an  informal  memorandum,  and  is  not  re- 
garded by  either  party  as  evidencing  the  ultimate 
Intent,  then  the  sale  rests  in  parol,  and  its/ terms, 
condition  and  character  may  be.  proved  by  either 
oral  or  written  evidence.  It  follows,  as  a  co- 
rollary, that  in  such  a  case  written  evidence  is 
not  the  only  medium  of  proof  as  to  the  warranty, 
even  where  the  other  terms  are  embodied  in  the 
form  of  a  memorandum.  Cassldy  v.  Begoden,  6 
Jones  &  S.  dZi;  Sutton  v.  Crosby.  54  Barb.  80;  Boor- 
man  v.  Jenkins,  12  Wend.  566;  Filklns  v.  Whyland, 
24  N.  Y.  388;  Hlldreth  v.  O'Brien,  10  Allen,  104; 
Stacy  V.  Kemp,  W  Maas.  168;  Wallace  v.  Rogers,  2 
N.  H.  606;  Gordon  v.  Waterous.  38  U.  C.  Q.  B.  821; 
Atwater  v,  Clancy,  107  Mass.  365;  Koop  v.  Handy, 
41  Barb.  464;  Hazard  v.  Lorlng,  10  Cush.  237;  Fletch- 
er V.  Willard,  14  Pick.  464;  Schenek  v.  Saunders,  13 
Gray,  37;  Perrine  v.  Cooley,  39  N.  J.  L.  449;  McMul- 
len  V.  Williams,  5  Ont.  App.  518. 

It  follows  a  fortiori  that  parol  evidence  of  a  war- 
ranty Is  competent,  evendn  the  presence  of  a  writ- 
ten receipt  for  the  purchase  price.  Filklns  v. Why- 
land,  24  N.  Y.  338. 

The  propositions  of  the  text  are  further  sustained 
by  the  following  authorities:  Sharp  v.  Radeba ugh, 
70  Ind.  547;  Brown  v.  Owen,  94  Ind.  31;  Bradford  v. 
Manly,  13  Mass.  139;  Davenport  v.  Mason,  15  Mass. 
86;  Irwin  v.  Thompson,  27  Kan.  643;  Barker  v.  Brad- 
ley, 42  N.  Y.  316;  Foot  v.  Bentley,  44  N.  Y.  166; 
Crocker  v.  Higgins.  7  Conn.  342;  Risley  v.  Phenix 
Bank,  83  N.  Y.  318;  Kemp  v.  Byne,  64  Ga.  527;  Brad- 
12  L.  R.A. 


Shaw  V.  Combe,  102  Til.  428;  Hutcblns  v.  Hebbard, 
34  N.  Y.  24;  Lash  v.  Parlln,  78  Mo.  891;  Green  v.  Ran- 
dall, 61  Vt.  67;  Lehndorf  v.  Schields,  13  Mo.  App.  486; 
Amonett  v.  Montague.  63  Mo.  201;  Brown  v.  Owen, 
94  Ind.  31;  Tomlhison  v.  Brilee,  101  Ind.  538;  Smith 
V.  O'Donnell,  8  Lea.  468;  Shepard  v.  Haas,  14  Kan. 
443;  Kinney  v.  Whiton,  44  Conn.  282;  Brewster  v. 
Countryman,  12  Wend.  448;  Fisher  v.  Abeel,  66  Barb. 
381;  Richards  v.  FuUer,  37  Mich.  161;  Tisdale  v.  Har- 
ris, 20  Pick.  9;  Brigg  v.  Hilton,  1  Cent.  Rep.  307,  99 
N.  Y.  517;  Pike  v.  Fay,  101  Mass.  136. 

It  may  be  said  that  representations  made  In  con- 
nection with  an  executory  contract  of  sale,  which, 
in  case  the  contract  was  executed,  would  consti- 
tute an  express  warranty  greater  than  the  law 
would  imply,  become,  upon  the  execution  of  the 
contract  and  delivery  of  the  goods,  an  express 
warranty,  which  survives  the  acceptance  of  the 
goods.  Foot  V.  Bentley,  supra;  Day  v.  Pool,  58 
N.  Y.  416;  Parks  v.  Morris  Ax  &  Tool  Co.  64  N. 
Y.  586;  Dounoe  v.  Dow,  64  N.  Y.  416. 

An  English  case  in  point. 

An  early  English  case  the  force  of  which  has 
never  b«>en  questioned  is  almost  a  direct  affirma- 
tion of  the  principle  established  by  the  decision  of 
the  learned  Judge  in  the  case  under  review.  The 
case  is  reported  in  1  El.  &  El.  and  establishes  a 
proposition  which  has  received  universal  assent,  to 
the  effect  that  a  warranty  of  soundness  on  the  sale 
of  a  horse  is  broken  if  there  is  a  malformation  that 
has  existed  from  the  birth  of  the  horse,  and  which, 
at  the  time  of  the  sale,  renders  the  horse  less  fit  for 
reasonable  use.    Holllday  v.  Morgan,  1  El.  &  El.  1. 

Where  a  horse  has  a  malformation  which  existed 
from  its  birth,  and  it  renders  the  horse  less  fit  for 
reasonable  use,  as  where  there  was  an  extraordi- 
ary  convexity  of  the  cornea  of  the  horse's  eye, 
which  produced  a  short-sightedne8s,in  consequence 
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mine  from  the  evideDce  whether  the  horse  had 
a  ringbone,  and  whether  defendant  knew  it; 
whether  defendant  practiced  a  deceit  upon  the 
plaintiff  in  palming  the  horses  off  onto  him 
with  that  detect  on  one  of  them;  whether  there 
was  any  such  deceit  practiced  in  the  sale  of 
the  horses  as  the  evidence  tended  to  show,  and 
as  must  be  shown  in  order  to  make  the  defend- 
ant liable  on  that  ground.  We  think  this  was 
sufQdent  to  give  the  jury  to  understand  that 
they  must  find  both  that  the  defendant  intend- 
ed to  mislead  plaintiff  by  his  representations, 
and  that  plaintiff  was  in  fact  misled  by  them, 
before  they  could  make  the  defendant  liable 
on  this  branch  of  the  case.  The  language  of 
the  court  imports  an  intentional  deceit  and 
palming  off.  To  "palm  off"  means  to  impose 
by  fraud;  to  put  off  by  unfair  means.  The 
language  also  imports  that  plaintiff  must  have 
beem  deceived  and  cheated  by  the  misrepre- 
sentations, which  he  could  not  have  been  had 
he  not  relied  upon  them.  It  was  not  error  to 
submit  to  the  jury  to  find  whether  there  was  a 
verbal  warranty  on  the  2d  of  June,  the  last 
time  plaintiff  saw  the  horses  before  the  pur- 
chase. Although  he  did  not  buy  them  that 
day,  the  price  was  then  agreed  upon  at  which 
he  could  have  them.  The  testimony  on  the 
part  of  plaintiff,  admitted  without  oojection, 
presented  two  aspects  as  to  warranty,  namely. 


that  of  a  verbal  warranty  on  June  2,  and  that 
of  a  written  warranty  on  June  5.  The  defend- 
ant denied  both,  and  said  that  the  bill  of  sale 
did  not  contain  a  warranty,  and  t)iat  if  it  did 
he  was  not  bound  by  it  because  of  the  circum- 
stances in  which  he  signed  the  bill.  No  objec- 
tion was  made  to  the  admission  of  the  parol 
evidence  as  varying  the  written  contract  In 
this  posture  of  the  case  it  was  the  duty  of  the 
court  to  submit  both  aspects  of  that  question; 
for  it  is  not  necessary  that  representations,  io 
order  to  constitute  a  warranty,  should  be  simol- 
taneous  with  the  conclusion  of  the  bBrgain. 
but  only  that  they  should  be  made  during  tbe 
course  of  the  negotiations  that  lead  to  tbe  bar- 
gain, and  should  then  enter  into  tbe  bargain 
as  a  part  of  it.  Wilmot  v.  Hnrd,  11  Wend. 
585;  2  Benjamin,  Sales,  Corbin's  ed.  §  929. 

An  important  question  is  whether  tbe  words 
"sound  and  kind,"  contained  in  the  bill  of  sale, 
constitute  an  express  warranty  as  matter  of 
law.  The  law  of  warranty  has  undergone 
much  change  since  Ghandelor  v.  Lopus,  Cra 
Jac.  4,  decided  in  the  Exchequer  Chamber  in 
1808.  It  was  there  held  that  an  affirmation 
that  the  thing  sold  was  a  bezoar  stone  was  do 
warranty;  for,  it  was  said,  everyone,  in  selling 
his  wares  will  affirm  that  they  are  good,  or 
that  the  horse  he  sells  is  sound:  yet,  if  he  does 
not  warrant  them  to  be  so,  it  is  no  cause  of 


of  which  he  bad  a  habit  of  shyingr.  this  was  held  to  be 
such  unsoundness  as  to  constitute  a  breach  of  a 
general  warranty  of  soundness.    IhUl. 

Such  a  defect  as  that  in  the  eye  of  a  horse,  is  not 
one  of  those  patent  defects  which  a  purchaser  is 
bound  to  notice  when  the  horse  is  sold  to  him  with 
an  express  warranty  of  soundness.    Ibid. 

The  court  said:  **The  animal  had  a  defect  of  vis- 
ion, which  diminished  its  i^sef  uiness  at  the  time  of 
the  sale.  Tliat  is  unsoundness  within  the  ordinary 
definition.  The  defendant  says  that  it  was  not  so 
because  the  defect  was  congenitaL  But  I  dissent 
from  the  proposition  that  congenital  defects  can- 
not constitute  unsoundness.  The  unsoundness 
may  be  either  congenital  or  supervening  after  birth 
and  before  the  sale." 

T^e  American  auUiorities  reviewed. 

The  most  common  case  of  dispute  over  the 
scope  and  meaning  of  warranties,  is  the  warranty 
against  unsoundness  in  animals.  At  one  time  it 
was  supposed  that  a  warranty  as  to  soundness  was 
not  broken  by  a  temporary  and  curable  ailment;  and 
even  now  this  is  held  to  be  no  breach  of  the  war- 
runty  if  the  temporary  aihnent  does  not  interfere 
with  his  present  usefulness.  But  it  has  been  held 
that  any  ailment,  whether  temporary  or  perma- 
nent, would  be  a  breach  of  the  warranty  of  sound- 
ness, if  there  has  been  any  alteration  of  structure, 
or  the  prevalence  of  the  disease  in  any  way  inter- 
feres with  the  present  or  future  usefulness  of  the 
animals.  On  the  other  hand,  temporary  lameness 
has  been  held  to  be  no  breach  of  the  warranty,  and 
so,  likewise,  a  simple  cold,  which  could  be  con- 
trolled  by  ordinary  remedies.  But  whatever  vari- 
ance there  may  be  on  this  question,  it  seems  to  be 
settled  that  the  fact  that  the  disease  is  curable  does 
not  take  it  outside  of  the  warranty  of  soundness. 
An  incipient  disease  is  as  much  a  breach  of  the 
warranty  as  when  it  is  fully  developed.  This  has 
been  held  to  be  the  case  with  glanders  and  rheuma- 
tism. ''Cribbing"  is  an  unsoundness.  Roberts  v. 
Jenkins,  21  N.  H.  119;  Kennerv.  Harding.  85  Dl.SM; 
Coates  V.  Stephens,  2  Mood.  &  R.  157;  Schurtz  v. 
Kieinmeyer,  86  Iowa,  802;  Hoiliday  v.  Morgan,  I 
12  L,  R.  A. 


El.  &  El.  1;  Kiddell  v.  fiumard,  9  Mees.  ft  W.  <»: 
Knoregay  v.  White,  10  Ala.  255:  Brown  v.  BIgelaw. 
10  AUen,  242:  Springstead  v.  Lawson,  23  How.  Pr. 
802;  Thompson  v.  Bertrand,  23  Ark.  731:  Alexander 
V.  Dutton,  58  N.  H.  282:  Bolden  v.  Brogden,  2  Mood. 
&  Rob.  113:  Finley  v.  Quirk,  9  Minn.  194;  Woodbury 
V.  Robbins,  10  Cush.  S20;  Crouch  v.  Culbreath,  11 
Rich.  L.  9;  Fondren  v.  Durfee,  89  Miss.  823:  Hook 
V.  Stovall,  21  Ga.  09:  Stephens  v.  Cfaappell,  dStrobli. 
L.  80;  Dean  v.  Morey,  33  Iowa,  120;  Washburn  v. 
Cuddihy,  8  Gray,  430;  Walker  v.  Holsington,  43  Vt. 
606.  See  Tiedeman,  Sales,  9  194,  wheie  this  entire 
subject  receives  exhaustive  and  discriminating 
treatment. 

Among  the  defects  which  have  been  held  to  con- 
stitute unsoundness  under  the  general  warranty  in 
hoi-se  sales,  the  text-books  enumerate  these:  or- 
ganic defects,  such  as  that  a  horse  had  been  nerved. 
bone  spavin  of  tbe  hock,  and  ossification  of  the 
cartilages.  Benjamin,  Sales,  bk.  i,  pt.  2,  chap.  1. 
§  1;  Oliphant,  Horses,  224-2S!9.  And  see  Crojle  r. 
Moses,  90  Pa.  250,  as  to  impUed  warranty  on  fraudn- 
lent  concealment. 

Crib-biting  has  been  declared  to  come  in  only  un- 
der a  warranty  against  vices  (Scholefield  v.  Robb* 
2  Mood.  &  Rob.  210);  but,  on  the  other  hand,  ft  to 
pronounced  unsoundness  where  shown  to  atfeet 
the  general  health  and  condition  of  tbe  hone. 
Washburn  v.  Cuddihy,  8  Gray,  480.  See  also  Dean 
V.  Morey,  83  Iowa,  120;  Walker  v.  Hoisingtcn,  tf 
Vt.608. 

A  warranty  of  soundness  does  not  strictly  cover 
mere  badness  of  shape,  the  animal  being  sound 
when  sold,  not  even,  as  it  would  seem,  thouflk 
the  misshape  tends  to  produce  unsoundnev.  8ee 
Brown  v.  Elklngton.  8  Mees.  &  W.  132;  Benjamin. 
Sales, bk.  4,  pt. 2,  chap.  111. 

But  if  the  seeds  of  disease  be  shown  to  have  been 
in  the  animal  at  the  time  of  the  sale,  which  after* 
wards  develope  with  full  disability,  there  is  oa- 
soundness  within  the  general  meaning  of  the  w«r> 
ranty.  Woodbury  v.  Robbin8,10Cush.  530:  KiddeU 
V.  Burnard,  9  Mees.  &  W.  688.  See  tune  to  Schooler* 
Pers.  Prop.,  •  841,  where  the  subject  receives  ex 
tended  treatment. 
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action.  But  latterly  courts  have  manifested  a 
strong  disposition  to  constrae  liberally  in  favor 
of  the  purchaser  what  the'  seller  affirms  about 
the  kind  an|i  quality  of  his  goods,  and  have 
been  disposed  to  treat  such  affirmations  as 
warranties  when  the  language  will  bear  that 
construction,  and  it  is  fairly  mferable  that  the 
purchaser  so  understood  it.  Stone  v.  Denny, 
I  Met.  155;  Hawkins  v.  Pemberton,  61  N.  Y. 
198.  And  now  any  affirmation  as  to  the  kind 
or  quality  of  the  thin^  sold,  not  uttered  as 
matter  of  communication,  opinion  or  belief, 
made  by  the  seller  pending  the  treaty  of  sale, 
for  the  purpose  of  assuring  the  purchaser  of 
the  truth  of  the  affirmation  and  of  inducing 
him  to  make  the  purchase,  if  so  received  and 
relied  upon  by  the  purchaser,  is  deemed  to  be 
an  express  warranty.  And  in  cases  of  oral 
contracts  it  is  the  province  of  the  jury  to  de- 
cide, in  view  of  all  the  circumstances  attending 
the  transaction,  whether  such  a  warranty  ex- 
ists or  not.  Foster  v.  Caldwell,  18  Vt.  176; 
Bond  V.  Clark,  85  Vt.  577;  Shippen  v.  Bowen, 
122  U.  S.  675,  80  L.  ed.  1172.  But  when  the 
contract  is  in  writing,  it  is  for  the  court  to  con- 
true  it,  and  to  decide  whether  it  contains  a 
warranty  or  not  ( Wason  v.  Hoice,  16  Vt.  525); 
ind  by  the  great  weight  of  recent  authority 
K)8itive  statements  in  instruments  evidencing 
ontracts  of  sale,  descriptive  of  the  kind,  or 
ssertive  of  the  quality  and  condition  of  the 
hing  sold,  are  treated  as  a  part  of  the  contract 
nd  regarded  as  warranties  if  the  language  is 
easonably  susceptible  of  that  construction, 
od  it  is  fairly  inferable  that  the  purchaser  un- 
erstood  and  relied  upon  it  as  such.  Thus,  in 
lasitfigs  v.  Lorering,  2  Pick.  214.  the  sale  note 
escribed  the  article  as  "prime  quality  winter 
)erm  oil. "  The  plaintiff  declared  in  assunipsit 
a  a  warranty,  and  had  judgment.  In  Hen- 
aw  V.  Robins,  9  Met.  88,  the  bill  of  particu- 
rs  affirmed  the  article  to  be  indigo.  The 
»urt  said  that  that  imported  an  express  war- 
nty  if  it  was  so  intended,  and  that  it  must  be 
ken  to  have  been  so  intended,  as  there  was 
►  evidence  to  the  contrary.  In  BrtHJon  v. 
ffelow,  10  Allen,  242,  a  case  exactly  in  point, 
ese  very  words,  "sound  and  kind  '  were  held 
constitute  a  general  warranty  of  soundness. 
Gould  V.  Stein,  149  Mass.  670,  5  L.  R.  A. 
3»  a  bought  and  sold  note  described  the  arti- 
I  as  "Ceara  scrap  rubber  as  per  sample,  of 
;ond  quality."  The  court  said  that  it  did 
t  admit  of  doubt  that  the  note  was  intended 
express  the  terms  of  the  sale,  and  that  the 
]  tract  of  the  parties  was  to  be  found  in  what 
s  thus  written,  read  in  the  light  of  the  at- 
dant  circumstances.  Held  a  warranty  that 
rubber  was  of  second  quality,  and  that  the 
t  that  the  plaintiff  made  such  examination 
:t  as  he  pleased  did  not  necessarily  do  away 
h  the  warranty.  Osgood  v.  Lewis,  2  Har. 
}.  495,  is  a  leading  case  on  this  subject. 
Tte  the  bill  of  particulars  contained  a  state- 
it  that  the  article  was  "winter-pressed  sperm 
'  and  the  question  was  whether  those  words 
e  per  »e  a  warranty;  and  it  was  held  that 
r  were,  for  it  was  said  they  could  not  be  re- 
led  as  mere  matter  of  opinion  or  belief,  but 
tie  assertion  of  a  material  fact  that  the  de- 
laDt  assumed  to  know  and  to  warrant  the 
fence  of.  In  Kearly  v.  Duncan,  1  Head, 
the  words,  "said  negroes,  sound  in  body 


and  mind,"  contained  in  a  receipt  for  the  price 
paid  for  them,  were  held  clearly  to  constitute 
a  warranty  of  soundness.  The  words,  "being 
of  sound  mind  and  limb,  and  free  from  all  dis- 
ease," in  a  bill  of  sale  of  slaves,  were  held  a 
warranty  in  Cramer  v.  Bradshaw,  10  Johns. 
484.  This  case  is  criticised  by  Bennett,  /.,  in 
Foster  v.  Caldwell,  18  Vt.  181,  who  would  treat 
the  words  as  a  mere  representation,  descriptive 
of  the  property  sold.  But  that  case  seems  to 
have  stood  the  test  in  Kew  York,  while  Seixas 
V.  Woods,  2  Cai.  48.  and  Swett  y.- Colgate,  20 
Johns.  208,  to  which  he  refers,  and  which  held 
that  no  warranty  arises  from  a  description  of 
the  kind  of  property  sold,  have  been  expressly 
overruled  by  Hawkins  v.  Peniberton,  51  N.  Y. 
198,  as  not  properly  applying  the  doctrine  that 
they  correctly  announce,  wherein  a  contrary 
application  is  made,  and  wherein  it  is  held  that 
there  is  no  distinction  in  principle  between  a 
representation  as  to  quality  and  condition  and 
a  representation  as  to  kind  and  character.  And 
in  1  Smith,  Lead.  Cas.,  7th  Am.  ed.  841.  it  is 
said  that  such  a  distinction  is  too  refined  to  be 
practicable.  In  Tales  v.  Pym,  6  Taunt.  446,  a 
description  of  bacon  in  a  sale  note  as  "prime 
singed"  was  held  to  be  a  warranty  that  it  was 
prime  singed.  So  in  Bridge  v.  Watri,  1  Starkie, 
5C4,  the  goods  sold  were  described  in  the  in- 
voice as  "scarlet  cuttings."  Held  a  warranty 
that  they  answered  the  known  mercantile  de- 
scription of  scarlet  cuttings.  The  advertise- 
ment of  the  sale  of  a  ship  described  her  as  a 
copper-fastened  vessel,"  whereas  she  was  only 
partially  copper-fastened,  and  not  what  was 
called  in  the  trade  a  "copper- fastened  vessel." 
Held,  a  warranty  that  she  was  copper-fastened. 
Shepherd  v.  Kain,  5  Bam.  &  Aid.  240.  A  sold 
note  described  turnip  seed  as  "Skirving's 
Swedes."  Coleridge,  /.,  said  that  there  was 
no  doubt  that  the  statement  was  made  by  the 
defendant  a  part  of  the  contract,  and  it  was 
held  to  be  a  warranty  that  the  seed  was  Skirv- 
ing*8.  Allan  v.  Lake,  18  Q.  B.  560.  In  Weth- 
enll  V.  NeiU^n,  20  Pa.  448,  the  bill  of  sale  de- 
scribed the  soda  ash  as  being  of  a  certaift 
strength,  whereas  it  was  of  a  less  strength  and 
unmerchantable.  Held,  no  warranty.  It  is 
said  in  1  Smith,  Lead.  Cas.,  7th  Am.  ed.  848, 
that  this  case  stands  almost,  if  not  quite,  alone, 
and  cannot  be  reconciled  with  the  general 
course  of  decisions  in  this  country  and  in  Eng- 
land. In  Barrett  v.  Hall,  1  Alk.  269,  the  note 
was  payable  in  "good  cooking  stoves."  The 
court  said  that  no  definite  quality  could  be  in- 
tended from  the  term  "good,  and  that  it 
imported  nothing  but  opinion,  and  was  no 
warranty,  and  referred  to  Chandelor  v.  Lopus, 
Cro.  Jac.  4,  for  authority,  which  is  no  longer 
authority.  But  we  do  not  say  that  the  court 
was  wrong  in  that  case,  for  "good"  is  a  very 
common  term  of  praise  in  trade,  and  as  used 
in  the  note,  ascribed  no  particular  quality  to 
the  stoves,  and  might  well  be  regarded,  in  that 
case,  as  mere  matter  of  opinion  or  commenda- 
tion, and  as  so  understood  by  the  parties.  In 
Wason  V.  Bawe.  16  Vt.  525,  the  bill  of  sale  said 
the  horse  was  "considered  sound."  Held,  no 
warranty,  and  with  good  reason,  for  "consid- 
ered" was  no  assertion  of  a  fact,  but  a  mere 
expression  of  opinion.  The  more  recent  cases 
in  this  State  recognize  the  general  rule  that 
positive  statements  of  fact  by  the  seller  in  re- 
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spect  of  the  kind  or  the  quality  of  thelthing 
sold  that  constitute  a  part  of  the  contract  or 
form  its  basis,  and  that  are  fairly  susceptible 
of  such  a  construction,  are  to  be  regarded  as 
warranties.  Thus,  in  BealsY,  Olmsteadf  24  Vt. 
114,  one  of  the  reasons  given  why  the  defend- 
ant's statements  ought  to  be. regarded  as  war- 
ranties is  that  they  were  made  positively,  and 
concerning  matteirs  as  to  which  he  was  sup- 
posed and  professed  to  have  knowledge. 
Therefore,  it  is  said,  he  ought  to  expect  to  be 
bound  bv  them.  See  also  Ihew  v.  Edmunds, 
60  Vt.  401,  6  New  Eng.  Rep.  855;  JSnger  v. 
Dawley,  62  Vt.  164. 

It  is  sufficiently  certain,  as  matter  'of  con- 
struction, that  the  words,  "sound  and  kind," 


found  in  the  bill  of  sale  before  us,  were  in- 
tended by  the  parties  to  be  a  part  of  the  contract 
of  sale,  and  as  such  it  would  be  unreasoosbk 
to  construe  them  as  an  expression  of  mere  opin- 
ion when  they  positively  ascribe  to  the  borsa 
a  condition  and  a  quality  that  the  defendant 
assumed  to  know  thev  possessed,  and  thai  be 
had  peculiar  means  of  knowing,  whether  tbey 
possessed  or  not,  while  the  plaintiff  had  do 
such  means.  We  think  the  words,  reading 
the  instrument  in  the  light  of  the  attendant 
circumstances,  clearly  constitute  an  express 
warranty  of  soundness,  and  that  the  chief  judge 
was  right  in  so  holding. 
Judgment  affirmed. 
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B.  G.  8PAULDING,  Admr.,  etc.,  of  Thoebe 
Baker,  Deceased, 

PENNSYLVANIA  CO.,  Operating  the  Erie 
&>  Pittsburgh  Railroad,  Appt. 

(....Pa.  ...) 

The  price  for  which  a  ▼olunteer  would 
endure  the  sufferings  caused  by  a  piersonal 


injury  cannot  be  regarded  as  the  standard  in  de> 
termlning  the  amount  of  damages  in  an  actkm 
for  euch  injury,  if  It  was  not  wantonly  inflicted, 
and  an  instruotion  which  suggests  the  Idea  of 
such  a  price  in  connection  with  the  dllBoulty  of 
fixing  the  amount  is  misleading. 

(May  ^1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of   Common    Pleas   for  Eric 


Note.— Measure  of  fdamage^  for  personal  injuries^ 
pain  and  suffering. 

Damages  for  a  personal  injury  Include  compen- 
sation for  pain  and  Buffering,  but  to  the  extent  of 
compensation  only  according  to  the  sound  discre- 
tion of  the  jury.  LindvaU  v.  Woods,  44  Fed.  Rep. 
456. 

Money  is  an  inadequate  recompense  for  pain,  but 
the  law  aids  the  sufferer  to  obtain  it  in  such  meas- 
ure as  a  jury,  considering  all  the  circumstances, 
will  allow.  Chicago  v.  Langlass,  86111.961;  Scott  v. 
Hamilton,  71  lU.  86:  Pierce  v.  Millay,  44  lU.  189;  Lu- 
cas V.  Flinn,  35  Iowa,  9;  TefTt  v.  Wilcox,  6  Kan.  48; 
Slater  v.  Sherman,  5  Bush,  208;  Verrill  v.  Minot,  31 
Me.  299;  Elliott  v.  Van  Buren,  83  Mich.  49;  Welch  v. 
Ware,  82  Mich.  77;  Johnson  v.  Wells,  6  Nev.  226; 
Ransom  v.  New  York  &  E.  R.  Co.  16  N.  Y.  415; 
flwarthout  v.  New  Jersey  S.  B.  Co.  46  Barb.  222; 
Oliver  V.  North  Pac.  Transp.  Co.  8  Or.  84;  Mc- 
Laughlin V.  Corry,  77  Pa.  109:  Pennsylvania  R.  Co. 
V.  Allen,  63  Pa.  276;  Baardsley  v.  Swann,  4 McLean, 
338. 

Plaintiff  is  entitled  to  recover,  in  addition  to  what 
a  jury  might  award  him  for  his  suffering  and  phys- 
ical injuries,  only  his  pecuniary  loss.  Drinkwater 
V.  Dinsmore,  80  N.  Y.  892;  Ransom  v.  New  York  & 
B.  R.  Co.  16  N.  Y.  415;  Hamilton  v.  Thhrd  Ave.  R. 
Co.  58  N.  Y.  25. 

A  woman  who  was  Indecently  assaulted  is  en- 
titled to  be  fairly  compensated  for  all  injuries,  tem- 
porary or  permanent,  directly  caused  to  her  per- 
son, including  compensation  for  pain  and  suffer- 
ing, mental  and  physical,  which  has  been  or  may 
tbercaf ter  be  caused  by  such  wrong.  Campbell  v. 
Pullman  Palace-Car  Co.  42  Fed.  Rep.  484. 

Direct  and  prorimate  consequences  of  a  vmmgful  act. 

When  sickness  is  the  direct  or  proximate  conse- 
quence of  a  wrongful  act,  the  pain  and  suffering 
are  also  elements  of  the  injury  for  which  compen- 
sation may  be  recovered.  Indianapolis,  B.  &  W.  R. 
Co.  V.  Birney,  71  111.  891;  Ohio  &  M.  R.  Co.  v.  Dick- 
erson,  59  Ind,  317;  Pittsburg  &  C.  R.  Co.  v.  Andrews, 
39  Md.  829:  Fillebrown  v.  Hoar,  li34  Mass.  580;  Mea- 
12  L.  R.  A. 


gher  V.  Driscoll,  99  Mass.  281;  Whalen  r.  St.  Louis,  K. 
C.  &  N.  R.  Co.  60  Mo.  828;  Klein  v.  Jcwett,  »  5.  J. 
Bq.  474;  Johnson  v.  Wells,  6  Nev.  284;  Ward  v.  Van- 
derbllt,  4  Abb.  App.  Dec  621;  Ransom  v.  New  Toit 
&  E.  R.  Co.  15  N.  Y.  416;  Pennsylvania  R.  Oo.  v. 
Brooks,  57  Pa.  839. 

Not  only  bodily  pain,  but,  connected  with  bodily 
injury,mental  suflFering,— anxiety,  suspense,  fright, 
sense  of  wrong  from  insult  or  indignity,— may  be 
treated  when  the  facts  justify  it  as  an  element  of 
the  in  jury  for  which  damages  should  he  allowed. 
Fairchild  v.  California  Stage  Co.  13  CkL  5»:  Se«cr 
V.  Baridiamsted,  22  Conn.  290;  Masters  v.  Warren. 
27  Conn.  298;  Lawrence  v.  Housatonic  B.  Oo.  it 
Conn.  890;  Chicago  &  A.  R.  Co.  v.  Flagg,  48  IlL  9S9; 
Taber  v.  Hutson,  5  Ind.  822;  Muldowney  r.  HUoois 
Cent.  R.  Co.  86  Iowa,  462;  McKinley  ▼.  Chicago  ft 
N.  W.  R.  Co.  44  Iowa,  814;  Baltimore  &  O.  R.  Co.  t. 
Blocher,  27  Md.  277;  Canning  v.  WllUamaoD.  1  Cask. 
461;  Quigley  v.  Central  Pac.  R.  Co.  11  Nev.  SSft 
Hamilton  v.  Third  Ave.  R.  Co.  63  N.Y.  25;  Smitk  v. 
Pittsburg  &  Ft.  W.  R.  Co.  28  Ohio  St.  10;  PeoiMyl- 
vania  &  O.  Canal  Co.  v.  Graham,  63  Pa.  S9Q:  N3oes 
V.  Northouse,  46  Vt.  687;  Ripon  v.  Bittel,  89  WIel 
614;  Illinois  Cent.  R.  Co.  v.  Barron,  72  U.  &  6  VaU. 
90, 18  L.  ed.  591. 

Mental  suffering  as  an  element  of  damagef. 

Mental  suffering  alone  will  not  support  anactioK 
it  is  only  when  some  act  is  done  which  will  oooiti- 
tute  a  cause  of  action  that  injury  to  the  feeUnf* 
can  be  considered.  Indianapolis  A  SL  L.  K  Dx  v. 
Stables,  62i  111.  318. 

The  gist  of  the  action  for  injuries  to  the  penon  ii 
injury  to  the  person,  and  prospective  damages  arr 
considered  the  immediate  and  natural  oonse* 
quenoes.  Cook  v.  Missouri  Pac  B.  Co.  1  West  Be^ 
451. 19  Mo.  App.  829. 

The  jury  should  consider  the  mental  anguisii,  as 
well  as  the  bodily  pain,  suffered  by  the  plainttf 
(Cook  V.  Missouri  Pac.  R.  Co.  supra:  Davidson  v. 
Southern  Pac.  R.  Co.  44  Fed.  Rep.  476)  incIodlBf 
anxiety,  suspense  and  fright.  Sherwood  v.  dues- 
go  &  W.  M.  R.  Co.  82  Mich.  376. 
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County  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  resulted  from  defendant's  negli- 
gence.   Beversed. 

Mrs.  Phoebe  Baker  was  injured  while  a  pas- 
senger on  defendant's  road  m  consequence  of 
an  accident  by  which  the  car  in  which  she  was 
riding  was  thrown  into  the  ditch.  Her  hus- 
band and  herself  brought  this  action  to  tccov- 
er  damages  for  such  Injury,  pending  which 
she  died  and  her  administrator  was  substituted 
as  plaintiff  in  the  action. 

The  case  further  appears  in  the  opinion. 

JUr.  J*  Robs  Thompson  for  appellant. 

J£r.  S.  A.  Davenport  for  appellee: 

Williamsy  /.,  delivered  the  opinion  of  the 
court: 

The  first,  second  and  third  assignments  of 
error  are  hardly  just  to  the  learned  judge  of 
the  court  below.  They  rest  on  detached  sen- 
tences taken  from  the  charge  which  need  to 
be  read  in  their  proper  connection,  and  which 
when  so  read  are  unobjectionable. 

The  fourth  assignment  is  directed  to  what  is 
evidently  an  inaccurate  expression  which  may 
seem  to  lay  down  the  doctrine  that  remote  as 
well  as  proximate  causes  are  sufilcient  to  sus- 
tain an  action;  but  the  context  shows  that  this 
was  not  the  meaning  of  the  judge  and  that  the 
jury  could  not  have  been  misled  by  the  use  of 


the  word  "remote"  in  the  paragraph  complained 
of.  What,  was  said  was  this:  "The  doctor 
tells  you  that  the  immediate  cause  of  death  was 
the  wasting  away  or  loss  of  strength,  but  that  the 
loss  of  strength  was  caused  bv  the  in  j  ury . "  He 
then  added,  "so  that  the  injury  would  be  the 
remote  cause  of  her  last  sickness,"  for  the  pain 
experienced,  in  which  he  had  already  said  "she 
would  be  entitled  to  recover  providing  your 
verdict  was  in  her  favor."  But  upon  the  tes- 
timony of  the  doctor  it  is  clear  that  the  injury 
was  not  the  remote  but  the  proximate  cause  of 
her  last  sickness,  for  he  says  that  the  loss  of 
strength  and  wasting  away  of  which  she  died 
' '  were  caused  by  the  injury. "  There  was  there- 
fore no  disregard  of  the  maxim  causa  proxima 
non  remota  spectatur^  recognized  and  applied  in 
Pennsylvayiia  B.  Co.  v.  Hope,  aO  Pa.  378;  Le- 
high Valley  if.  Co,  v.  McKeon,  90  Pa.  122,  and 
several  other  cases.  It  was  simply  a  mistake 
to  use  the  word  "remote"  in  describing  the  re- 
lation between  the  injury  and  the  sickness 
which  the  doctor  described  as  the  result  of  the 
injury. 

The  fifth  assignment  is  of  a  more  serious 
character. 

The  learned  judge  while  speaking  of  the 
measure  of  damages  told  the  jury  that  the 
plaintiff's  cause  of  action  rested  mainly  on 
the  inconvenience  and  pain  suffered  by  her  in 
consequence  of  the  injury  she  received;  and  to 


Mental  Injury  and  anffuish,  intensified  and  aff- 
gravated  by  the  physical  condition  of  a  person, 
may  be  regarded  in  estimating  the  damages  for  a 
wrongful  injury,  although  the  party  guilty  of  the 
wrong  did  not  know  of  such  phjrsical  condition. 
Fell  V.  Northern  Pac.  R.  Co.  44  Fed.  Rep.  248. 

The  Jury  may  consider  the  case  with  all  its  facts 
and  circumstances,  and  may  take  into  account,  not 
only  physical  pain,  but  also  such  mental  suffering 
as  they  are  satisfied  must  have  been  the  natural  re- 
sult of  the  injury  infiicted.  South  &  North  Ala.  R. 
Co.  V.  McLendon,  63  Ala.  266;  Indianapolis  &;  St.  L. 
R.  Co.  V.  Stables,  62  III.  313;  Wright  v.  Compton,  58 
Ind.  337;  Nossaman  v.  Rickert,  18  Ind.  350;  Elkhart 
V.  Ritter,  66  Ind.  136;  Ferguson  v.  Davis  Co.  57  Iowa, 
601;  Mason  v.  Ellsworth,  32  Me.  271;  Prentiss  v.  Shaw, 
56  Me.  427;  Wadsworth  v.  Treat,  43  Me.  163;  Goddard 
V.  Grand  T.  R.  Co.  57  Me.  202;  Wyman  v.  Leavitt, 
71  Me.  229;  Smith  v.  Holcomb,  99  Mass.  562;  Porter 
V.  Hannibal  &  St.  J.  R.  Co.  71  Mo.  66;  McMillan  v. 
Union  Press  Brick  Works,  6  Mo.  App.  434;  West  v. 
Forrest,  22  Mo.  344;  Giblin  v.  Mclntyre,  2  Utah,  884; 
Fenelon  v.  Butts.  53  Wis.  344;  Craker  v.  Chicago  & 
N.  W.  R.  Co.  36  Wis.  657;  Hanson  v.  Fowle,  1  Sawy. 
639;  Blake  v.  Midland  R.  Co.  18  Q.  B.  110. 

Damages  recoverable  for  mental  anguish.  See 
note  to  Chicago  V.  McLean  (111.;  8  L.  R.  A.  765. 

Damages  held  not  excessive. 

Three  thousand  dollars  is  not  an  excessive  al- 
lowance as  a  moiety  of  the  damages  recoverable 
by  a  comparatively  young  man  having  a  family  to 
support,  who  endured  much  pain  and  suffering  for 
months,  and  whose  earning  capacity,  which  was 
about  81,000  per  year,  was  diminished  very  greatly 
by  the  loss  of  a  leg.  Anderson  v.  The  Ashebrooke, 
44  Fed.  Rep.  124. 

A  verdict  for  $5,000  is  not  excessive  where  plain- 
tiff was  rendered  unconscious  by  his  fall,  and  had  a 
rib  broken,  and,  although  his  physical  sufferings 
were  not  great,  yet  by  a  rupture  of  some  membrane 
of  the  chest  empbysema  was  produced,  rendering 
respiration  difficult  and  distressing,  and  the  disease 
incurable.  Texas  &  P.  R.  Co.  v.  Brown,  78  Tex.  397. 
12  L.  R.  A. 


Six  thousand  five  hundred  dollars  damages  are 
not  excessive  for  injury  to  a  sound  man  about 
thirty-two  years  of  age,  who  suffered  much  pain 
and  was  permanently  Incapacitated  for  heavy 
work  07  a  rupture,  while  one  leg  was  made  smaller 
than  the  other,  with  some  stiffness  in  the  ankle 
Joint    The  Mineola,  44  Fed.  Rep.  143. 

A  verdict  for  $7,000  damages  for  Injuries  render- 
ing a  four-year-old  boy  a  cripple  for  life,  and  caus- 
ing intense  suffering  for  many  months.  Is  not  ex- 
cessive.   Ft.  Worth  St.  R.  Co.  v.  Witten,  74  Tex.  208. 

Damages  grossly  inadequate, 

A  verdict  of  $1,000  damages  for  injuries  resulting 
in  the  total  disabiltf^y  of  a  woman  twenty  years  of 
age,  with  continuous  and  severe  suffering,  wbo 
was  previously  healthy  and  earned  $4  per  week, 
and  who  had,  during  three  years  after  the  injuries, 
expended  more  than  $8,000  in  seeking  to  be  relieved 
from  the  consequences  of  such  injuries,  is  grossly 
inadequate.    Smith  v.  Dittman,  34  N.  T.  S.  R.  803. 

Considerations  too  remote  and  sentimentai. 

The  mental  pain  and  suffering  of  a  mother  on  ac- 
count of  the  death  of  her  son,  caused  by  the  negli- 
gence  or  wrongful  act  of  another,  is  too  remote 
and  sentimental  to  be  a  proper  element  of  damages. 
Webb  V.  Denver  &  R.  G.  W.  R.  Co.  (Utah)  July  28, 
1890. 

Damages  for  the  death  of  plaintiff^s  child,  in  an 
action  under  the  Act  of  Congress  of  Feb.  17, 1885, 
are  merely  for  the  loss  of  the  child's  services  by 
death,  and  possibly  for  funeral  expenses,  and  can- 
not include  damages  for  mental  suffering  and  an- 
gruish.  Bunyea  v.  Metropolitan  R.  Co.  (D.  C.)  13 
Wash.  L.  Rep.  413. 

In  an  action  by  the  personal  representative  of 
one  whose  death  was  caused  by  the  wrongful  act 
or  neglect  of  another,  the  mother  of  deceased  is 
entitled  to  damages  not  only  for  her  pecuniary  lo?s 
but  for  the  loss  of  his  comfort,  society,  support 
and  protection,  but  not  for  sorrow,  grief  or  mental 
suffering  occasioned  by  his  death.  Munro  v.  Pa- 
cific Coast  Dredging  &  R.  Go.  84  Cal.  515. 
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guide  tbem  in  deciding  what  compensation  to 
maike  for  suffering  tie  used  this  language:  "It 
is  of  course  difficult  to  give  a  money  value  to 
pain  and  suffering.  No  person  would  volun- 
tarily endure  such  pain  and  suffering  as  it  is 
proven  Mrs.  Baker  endure(],  for  any  amount  of 
money.  But  it  is  the  duty  of  the  jury  if  they 
find  for  the  plaintiff  to  nx  some  sum  which 
would  be  a  compensation  for  this  pain  and  suf- 
fering." 

The  effect  of  this  was  to  suggest  the  price  in 
money  sufficient  to  induce  a  person  to  undergo 
voluntarily  the  pain  and  suffering,  for  which  a 
recovery  was  sought  in  the  action,  as  a  meas- 
ure of  the  compensation  due  the  plaintiff  for 
having  been  subjected  to  it. 

The  learned  judge  first  spoke  of  the  difficul- 
ty in  the  way  of  fixing  a  money  value  upon 
suffering.  He  followed  this  by  the  statement 
that  no  amount  of  money  would  be  regarded 
as  sufficent  to  induce  a  person  to  undergo  the 
pain  complained  of  in  this  case,  which  sug- 
gested a  possible  standard  of  value 'that  might 
be  applied.  He  then  finished  the  presentation 
of  the  subject  by  telling  the  jury  that  if  they 
found  for  the  plaintiff  it  was  their  duty  "to  fix 
some  sum  which  would  be  a  compensation 
for  this  pain  and  suffering."  The  idea  of  a 
price  as  the  measure  of  the  plaintiff's  compen- 
sation is  not  applicable  to  this  class  of  cases. 
In  actions  upon  contracts  it  often  happens  that 
the  price  of  the  article  or  of  the  services  sued 
for  is  a  proper  measure  of  the  plaintiff's  dam- 
ages for  the  failure  to  deliver  the  article  or  to 
render  the  services.  So  in  actions  founded  on 
tort  the  cost  t.f  repairing  or  replacing  the  prop- 
erty injured  or  destroyed  may  show  to  what 
sum  the  plaintiff  is  entitled.     Such  a  standard 


cannot  be  applied  in  actions  for  a  personal  in. 
jury,  not  wantonly  inflicted,  which  results  in 
severe  pain.  There  is  no  market  in  which  tbe 
price  of  a  voluntary  subjection  of  oneself  to  pain 
and  suffering  can  be  fixed.  There  is  no  mait- 
et  standard  of  value  to  be  applied,  and  to  sug- 
gest the  idea  of  price  to  be  paid  to  a  volunteer 
as  an  approximation  to  the  money  value  of  suf- 
fering is  to  give  loose  rein  to  sympathy  and 
caprice.  The  true  rule  is  that  in  addition  to 
loss  of  time  and  expenses  actually  incurred  by 
the  plaintiff  by  reason  of  the  injury,  the  jury 
may  consider  also  the  nature  of  the  injury,  the 
pain  and  inconvenience  reAulting  from  it,  and 
make  such  allowance  therefor  as^in  view  of  sll 
the  attending  circumstances  may  seem  to  be 
just  and  reasonable.  The  age,  the  health,  hab- 
its and  pursuits  of  the  plaintiff  must  be  taken 
into  consideration  in  determining  what  is  a 
reasonable  allowance  for  inconvenience  and  suf- 
fering in  any  given  case.  -  The  absence  of  a 
cruel  or  wanton  purpose  in  the  defendant  must 
not  be  overlooked.  From  the  whole  case  the 
question  is  what  is  a  reasonable  allowance  for 
the  suffering  necessarily  endured.  This  ques- 
tion is  for  the  jury  subject  nevertheless  to  the 
supervisory  control  of  the  court  whose  duty  it 
is  to  set  aside  a  verdict  that  is  unreasonable  and 
excessive. 

In  all  other  respects  this  case  seems  to  bs?e 
been  well  tried,  and  we. greatly  regret  the  neces- 
sity for  sending  it  back.  There  seems,  however, 
no  escape  from  the  conclusion  that  the  fifth 
assignment  presents  substantial  error  which 
requires  correction. 

The  judgment  U  reversed  and  a  venire  facias 
de  novo  awarded. 


ALABAMA  SUPREME  COURT. 


I.  H.  WEIN8TEIN,  Appt., 

V. 

F.  L.  FREYER  et  al. 


The  validity  of  the  title  acquired  by  a 
purchaser  of  personal  property  trom 
one  who  obtained  it  under  a  conditional  sale  re- 


serving: title  in  the  vendor,  made  in  another  Stale 
where  the  sale  was  valid  and  from  which  tbe 
property  was  removed  before  the  price  was  paid, 
must  be  determined  by  the  laws  of  the  Sute 
where  the  second  sale  is  made,  at  least  If  th^t  is 
the  domlcil  of  the  parties  and  the  «if u.«  of  the 
property;  and  the  question  whether  or  not  tbe 
conditional  vendor  has  complied  with  tbe  re- 
quirements made  necessary  by  the  lav  of  the 
State  where  his  contract  was  made  to  keep  his 


Note.— ComHtlonoZ  aaJUs. 

Where  a  delivery  on  a  sale  for  cash  is  made  be- 
fore payment,  eitber  conditionally  or  upon  a  trust, 
the  vendor  may  reclaim  the  property  as  aerainst  the 
vendee,  or  any  transferee  of  his  who  has  not  made 
advances  of  money  on  the  faith  thereof  as  bona 
fide  purchaser.  Dows  v.  Dennistoun,  28  Barb.  393; 
Fleeman  v.  McKean,  25  Barb.  479. 

Upon  a  sale  of  goods  for  cash  to  be  paid  on  de- 
livery, tbe  title  does  not  pass  to  or  vest  in  tbe  pur- 
chaser for  actual  delivery  without  payment,  unless 
the  condition  is  waived.  Smith  v.  Lynes,  5  N.  Y. 
41,  reversing  8  Sandf .  208;  Strong  v.  Taylor,  2  Hili, 
826;  FJeeman  v.  McKean,  26  Barb.  474. 

A  delivery  of  property  on  condition  that  title 
shall  not  pass  unless  the  price  is  paid  at  a  set  time, 
and  that,  if  it  is  not,  the  seller  may  resume  posses- 
sion, does  not  transfer  tbe  title.  Herring  v.  Hop- 
pock,  15  N.  Y.  400,  affirming  8  Duer,  20, 12  N.  Y.  Le- 
gal Obs.  167;  Herring  v.  Willard,  3  Sandf.  418;  Piser 
V.  Steams,  1  Hilt.  86. 
13  L.  R.  A. 


When  condition  is  not  unired. 

Mere  delivery  of  the  goods  sold  for  cash  is  not 
necessarily  a  waiver  of  the  condition.  The  seller 
has  a  right  to  explain  the  delivery  by  evidence. 
Fleeman  v.  McKean,  25  Barb.  474. 

It  is  not  necessary  to  a  qualifled  or  condttiooal 
delivery  that  the  qualification  or  condition  intend- 
ed to  beannexed  to  thedelivery  should  at  tbe  time 
be  declared  by  the  vendor  in  express  terms.  Smith 
V.  Lynes,  5  N.  Y.  41;  Buck  v.  Orimshaw,  1  Bdw.  Clu 
140,  6  L.  ed.  89;  Keeler  v.  Field,  1  Paige,  312. 2  L.  e«l. 
660;  Haggerty  v.  Duane,  1  Paige,  321,  2  L.  ed.  SM; 
Van  Neste  v.  Conover,  8  Barb.  500;  Leven  v.  Smith, 
1  Denio,  571;  Hays  v.  Currle,  8  Sandf.  Ch.  585. 7  L. 
ed.  966:  iioot  v.  French,  13  Wend.  570:  Barnard  t. 
Campbell,  65  N.  Y.  456,  68  N.  Y.  73:  Baasett  v,  Spof- 
ford,  45  N.  Y.  887. 

Conditions^  uihtn  enforced. 

Conditions  as  to  title  follow  a  delivery  to  a  lur- 
chaser,  and  will  be  enforced,  even  against  a  booft 
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titlegood  against  bona  fide  purohasers  from  his 
vendee  is  therefore  immaterial. 

(May  2, 1891.) 

APPEAL  by  defeDdant  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  (S)unty  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover possession  of  a  piano.    A^rtned, 
The  facts  are  stated  in  the  opinion. 
Messrs.  JaekBon  E.  Long:  and  Morris 
Loreman  for  appellant. 

Messrs.  Cabaniss  A  Weakley,  for  appel- 
lee: 

Even  though  the  contract  of  conditional  sale 
in  this  case  may  have  been  void  in  the  State  of 
Georgia,  as  against  third  persons,  because  not 
recorded,  when  brought  into  this  State  it  came 
under  the  operation  of  our  laws,  and,  being 
still  good  as  between  the  parties,  was  also  good 
and  valid  in  this  State  as  against  third  persons, 
there  being  no  requirement  that  such  contracts 
should  be  recorded. 

Marvin  Safe  Co.  v.  Norton,  6  Cent.  Rep.  341, 
48  N.  J.  L.  410;  Ls  Prince  v.  OttiOemot,  1  Rich. 
Eq.  187;  Sumner  v.  Woods,  67  Ala.  189;  Fair- 
banks V.  Eureka  Co.  67  Ala.  109;  Castkman  v. 
Jeffries,  fO  Ala.  880;  Oreen  v.  State,  66  Ala.  40; 
Do^nomn  v.  Fitcher,  53  Ala.  411. 


Clopton»  /.,  delivered  the  opinion  of  the 
court: 

By  the  written  contract  introduced  in  evi- 
dence Freyer  &  Co.  agreed  to  sell  the  piano  in 
controversy  to  Paul  Franklin  fpr  $800,  payable 
in  installments,  stipulating  that  the  title  and 
ownership  should  remain  in  them  until  the 
entire  purchase  money  is  paid,  and  reserving 
the  right,  in  case  of  default  in  the  payment  of 
any  part  thereof,  and  the  failure  of  Franklin 
to  return  the  property  on  demand,  to  taJLe  pos- 
session by  legal  process.  Such  contract  being, 
according  to  our  later  decisions,  a  conditional 
sale,  the  title  does  not  pass  until  the  contract 
price  is  paid,  notwithstanding  delivery  of  pos- 
session; and  a  bona  fide  purchaser  of  the  prop- 
erty from  the  vendee,  acquiring  only  his  con- 
ditional title,  is  not  protected  against  a  recov-. 
ery  by  the  original  vendor,  unless  he  has  con-' 
ferred  on  his  vendee  indicia  of  ownership  other 
than  mere  possession,  or  has  waived  or  forfeited 
his  right  in  the  property.  Sumner  v.  Woods, 
67  Ala.  189;  Fairbanks  v.  Eureka  Co.  Id.  109. 

The  contract  between  Freyer  &  Co.  and 
Franklin  was  made  October  29,  188(i,  in  the 
State  of  Georgia,  where  the  vendors  and  the 
vendee  then  resided,  and  where  the  property 
was  situated.  Franklin  having  retained  pos- 
session in  that  State  for  about  two  and  a  half 


fide  purchaser  partin^r  with  value.  Dows  v.  Na- 
tional Bank  of  Milwaukee,  01  U.  S.  618, 23  L.  ed.  2U; 
Fanners  &  M.  Nat.  Bank  of  Buffalo  v.  Hazeltlne, 
78  N.  Y.  104. 

To  constitute  one  a  t)ona  fide  purchaser,  within 
the  rule  for  the  protection  of  a  bona  fide  purchaser 
AKainst  a  prior  equity,  the  conveyance  must  be  ex- 
ecuted and  the  purchase  money  actually  paid  be- 
fore notice.  Dowa  v.  Dennistoun,  28  Barb.  803; 
J  Sugrd.  Vend.  8th  Am.  ed.  by  J.  C.  Perkins,  622, 
>23  (762,  753);  Heatley  v.  Finster,  2  Johns.  Ch.  1S9, 
I  L.  ed.  330;  Jewett  v.  Palmer,  7  Johns.  Oh.  66,  68,  2 
L  ed.  222, 224;  Clark  v.  Mauran,  3  Paige,  873,  8  L.  ed. 
93. 

If  it  can  be  inferred  from  the  acts  of  the  parties 
^nd  the  circumstances  surrounding  the  transao- 
ion  that  it  was  the  intent  that  delivery  and  pay- 
aent  should  be  concurrent  acts,  the  title  will  be 
eemed  to  have  remained  in  the  vendor  until  the 
ondition  of  payment  is  complied  with.  Bcnja- 
lin.  Sales,  Am.  ed.  9380,  and  notes;  Leven  v.  Smith, 
Denio,  571:  Hammett  v.  Linneman,  48  N.  Y.  809; 
mlth  V.  Lynes,  5  N.  Y.  41;  Parker  v.  Baxter,  86  N. 
'.  686;  Russell  v.  Minor,  22  Wend.  669. 
The  question  of  intent  is  one  of  fact,  not  of  law. 
',  is  for  the  jury,  not  for  the  court,  to  pass  upon. 
!ali  V.  Stevens,  40  Hun,  578;  Hammett  v.  Linne- 
lan,  supra. 

It  is  abundantly  settled  that  a  conditional  sale, 
ith  a  lien  for  the  purchase  price  reserved,  al- 
loug^h  the  contract  is  contained  in  papers  calling 
e  transaction  a  consignment,  is  worthless  as  to 
e  creditors  of  the  purchaser  although  good  as  be- 
reen  the  parties.    Peek  v.  Helm,  127  Pa.  600. 

The  code  prooiaUms, 

rhifl  subject  is  regulated  by  code  provisions  in 
i^eral  of  the  States.  Thus  under  Oa.  Code,  9  1966, 
e  written  contract  of  a  conditional  sale  must  be 
Borded  In  the  olerk^s  office  of  the  county  where 
3  vendee  resides;  and  the  record  in  some  other 
unty  wiU  not  suffice.   Cohen  v.  Candler,  79  Qa. 

%e  Nortb  CaroUna  Code,  I  1275,  iprovides  that 
idtUonai  sales  of  personal  property  in  which  the 
le  Is  retained  by  the  bargainor  shall  be  reduced 
Ii-R- A. 


to  writing  and  registered,  like  chattel  mortgages. 
Harrell  v.  Godwin,  102  N.  C.  880. 

So  by  a  parity  of  reasoning  an  agreemerit  by 
which  the  title  of  the  thing  sold  is  to  remain  in  the 
vendor  until  a  promissory  note  representing  the 
purchase  price,  payable  by  installments,  shall  have 
been  fully  met,  is  valid  and  effective;  and  on  fail- 
ure of  such  payments  the  vendor  may  recover  pos- 
session of  the  property.  Gk)ldie  v.  Kascony,  4  Hon  - 
treal  L.  Rep.  318. 

An  actual  delivery  of  personal  property  Into  the 
possession  of  a  vendee  under  an  agreement  to  pay 
cash  is  a  conditional  sale,  and  is  not  absolute,  un- 
less payment  is  waived.  Lang  y.  Bickmers,  70  Tex. 
108. 

No  pariicuiar  form  required. 

No  iMurticular  words  or  forms  of  expression  are 
really  necessary  for  the  creation  of  a  conditional 
sale.  Any  words  which  indicate  an  intention  to 
annex  a  condition  to  the  sale  will  be  sufficient. 
Such  phrases,  however,  as  **on  condition,^'  **pro- 
vided,^*  **1f  it  shall  so  happen,"  etc.,  are  found  In 
constant  use,  in  the  making  of  conditional  sales, 
and,  if  employed,  will  usually  remove  any  doubt 
as  to  the  sale  or  transfer  being  conditional.  But 
whether  these  expressions  are  used  or  not,  if  the 
intention  of  the  parties  to  make  the  sale  dependent 
upon  the  happening  of  some  event  or  the  perform- 
ance of  some  collateral  obligation  can  be  ascer- 
tained from  the  expressions  of  the  parties,  it  will 
beaconditional  sale,  it  matters  not  what  maybe 
the  language  used.  See  Goldsborou^h  v.  Orr,  21 U. 
S.  8  Wheat.  217,  6  L.  ed.  600:  Qfll  v.  WeUer,  62  Md.  8; 
Kane  v.  Hood,  18  Pick.  281;  Tipton  v.  Feitner,  20  N. 
Y.  428;  Isaacs  v.  New  York  Plaster  Works,  07  N.  Y. 
124. 

In  the  case  of  dispositions  of  personal  property 
by  will,  it  is  more  difficult,  than  in  sales,  to  deter- 
mine whether  they  are  conditional,  because  the 
language  used  by  testator  is  ordinarily  looser  and 
more  inexact.   Tiedeman,  Sales,  1 201. 

When  vendues  tUle  vests. 

Where  the  vendor  waives  his  right  to  receive 
pasrment  before  the  delivery  of  the  article  sold. 
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years,  removed  to  this  State,  hTinf^ne  the  piano 
with  him,  and  about  a  year  thereafter  sold  it 
to  defendant,  who  paid  a  valuable  considera- 
tion without  notice  of  Freyer  &  Go's  title  or 
right.  The  bill  of  exceptions  recites:  "  The 
defendant  further  introduced  in  evidence  cer- 
tain sections  of  the  Code  of  Georgia  to  the 
effect  that,  in  conditional  sales  of  personal 
property  in  that  State,  reserving  title  in  vendor 
until  property  was  paid  for,  the  reservation  of 
title  is  invalid  as  against  third  parties,  unless 
the  contract  of  sale  is  in  writing  and  acknowl- 
edged, and  duly  recorded  within  thirty  days 
from  its  execution;  but  that  the  same  is  valid 
as  between  the  parties,  whether  in  writing  or 
not,  and  whether  recorded  or  not." 

Defendant  insists  that,  the  contract  of  sale 
having  been  made  and  executed  in  (Borgia, 
his  title  is  determined  by  the  laws  of  that  State, 
and  that  the  reservation  of  title,  the  contract 
not  havine  been  recorded,  is  invalid  as  to  him. 
The  bill  of  exceptions  making  no  special  refer- 
ence to  nor  identifying  the  particular  sections 
of  the  Code  by  number  or  otherwise,  we  must 
take  and  consider  the  legal  effect  of  the  Stat- 
utes as. set  out  in  the  record.  The  general 
rule  is  that,  when  the  State  where  a  contract 
is  made  is  also  the  place  of  performance,  and 
the  9ittu  of  the  property,  the  laws  of  that  State 
become  a  part  of  the  contract;  and  the  suffi- 


ciency of  its  execution,  its  validity,  interpietft- 
tion  and  legal  effect,  and  the  rights  of  the 
parties  to  the  contract,  will  be  governed  bj 
the  laws  of  that  State  wherever  its  enforce^ 
ment  may  be  sought.  The  rule  is  founded  in 
comity,  extended  by  exj^-ess  or  tacit  af^sent, 
and  the  force  to  be  given  to  the  laws  of  one 
State  in  another  depends  "  upon  its  owe  proper 
jurisprudence  and  polity." 

When  the  le^lation  of  a  State  where  the 
suit  is  brought  is  positive,  its  own  tribunals 
must  conform  thereto.  Also  '* where  the  na- 
tion's customary,  unwritten,  or  common  law 
speaks  directly  on  any  subject,  it  is  equally  to 
be  obeyed,  bemg  of  equal  obligation  with  the 
positive  Code.  When  both  are  silent,  then 
only  can  the  question  properly  arise  as  to  which 
law  shall  govern."  8  Am.  &  Eng,  Encyclop. 
Law,  50^  et  seq.  The  application  of  this  priD- 
ciple  is  essential  to  prevent  injustice  and  the 
introduction  of  insecurity,  uncertainty  and 
confusion  in  the  transaction  of  business. ' 

The  direct  question  involved  in  this  case 
came  before  the  Supreme  Court  of  New  Jersev 
in  Marvin  Safe  Go,  v.  Norton,  48  N.  J.  L.  4lO, 
5  Cent.  Rep.  841.  The  contract  for  the  sale 
of  the  property  was  made  and  performed  in 
Pennsylvania.  The  property  was  immediately 
transported  to  New  Jersey,  and  aflerwanls 
so)d  to  a  bona  fide  purchaser.    The  reservation 


and  ^ves  immediate  poeeession  to  the  vendee,  with 
the  understandiDgr  that  the  title  is  to  remain  in  him 
until  the  full  payment  of  the  purchase  price,  upon 
a  stipulated  day,  such  payment  constitutes  a  condi- 
tion  precedent;  and  the  Tight  of  property  is  not 
vested  in  the  purchaser  until  due  performance  of 
this  condiUon.  The  Kimball,  70  U.  S.  8  Wall.  45,  18 
L.  ed.  51;  Glenn  v.  Smith,  2  Gill  &  J.  493;  Bfaeehy  v. 
Mandeville,  10  U.  S.  6  Cranch,  284,  3  L.  ed.  219;  Dow- 
ney V.  Hicks,  65  U.  S.  14  How.  248, 14  L.  ed.  407;  Ly- 
man v.  Bank  of  United  States,  63  U.  S.  \3i  How.  243, 
13  L.  ed.  972;  Tobey  v.  Barber,  5  Johns.  71;  2  Par- 
sons.  Notes  and  Bills,  163,  and  notes^  and  authori- 
ties there  cited;  Story,  Prom.  Notes,  7th  ed.  9  104, 
and  note»^  and  cases  cited. 

BomicUiant  law  aovems. 

The  law  of  the  domidl  of  the  owner  of  personal 
property,  as  a  general  rule,  determines  the  validity 
of  every  transfer  made  of  it  by  him.  By  that  law 
an  owner  of  property  may  not  be  devested  of  it 
without  his  consent,  or  by  due  process  of  law. 
Though  a  transfer  of  personal  property,  valid  by 
the  law  of  the  domieil,  is  valid  everywhere  as  a 
general  principle,  there  is  to  be  excepted  that  ter- 
ritory in  which  it  is  situated  and  where  a  difTerent 
law  has  been  set  up,  when  it  is  necessary  for  the 
purpose  of  justice  that  the  actual  9tttw  of  the  thing 
be  examined.  (Green  v.  Van  Buskirk,  74  U.  S.  7 
WalL  139, 19  L.  ed.  109.)  Yet  the  statutes  of  another 
State  have  no  extraterritorial  force,  propria  vigore, 
though  often  permitted  by  comity  to  operate  for 
the  promotion  of  Justice,  where  neither  the  State 
nor  its  citizens  will  suffer  any  inconvenience  from 
the  application  of  them.  The  exercise  of  comity  in 
admitting  or  restraining  the  application  of  the  laws 
of  another  country  must  rest  tn  sound  judicial  dis- 
cretion, dictated  by  the  circumstances  of  the  case. 
Bhinohard  v.  Russell,  13  Mass.  6. 

The  policy  of  this  country  has  been,  and  is,  to 
protect  the  right  of  ownership,  and  to  leave  the 
buyer  to  take  care  that  he  gets  a  good  title.  ''No- 
tions of  property  are  slight,  when  a  bona  fide  pur- 
chase of  stolen  goods  gives  a  good  title  against  the 
12  L.  R.  A. 


original  owner."  Wheelwright  v.  Depeyster,  1 
Johns.  470.  We  are  not  required  to  show  comity 
to  that  extent;  especially  as  it  is  to  our  cftiieDS 
alone  that  we  are  administering  jusdoe. 

There  are  judgments  to  the  end  that  the  law  of 
the  gUwt  of  the  movable  property  will  deteimioe 
who  is  entitled  to  it,  and  the  matter  of  comity  is 
not  taken  into  account.  A  notable  case  in  point  is 
that  of  Cammell  v.  Sewell,  in  the  exchequer  chaiiK 
ber  (5  Hurlst.  Sc  N.  728).  But  there  the  property 
had  not  been  in  England  until  after  the  sale  in 
Norway,  and  had  never  been  in  the  poesessioa  of 
the  English  owners. 

It  is  doubtful  if  after  a  title  to  property  has  been 
acquired  by  the  law  of  the  domieil  of  the  vendor, 
and  of  the  Htunot  the  thing,  and  of  the  forum  in 
which  the  parties  stand,  in  a  contest  between  citi- 
zens of  the  State  of  that  forum,  it  has  ever  been 
adjudged  that  such  title  has  been  devested  by  the 
surreptitious  removal  of  the  thing  Into  another 
State  and  a  sale  of  it  there  under  different  laws. 
There  are,  however,  decisions  that  it  has  not.  See 
Taylor  v.  Boardman,  25  Vt,  681;  Martin  v.  HID,  1? 
Barb.  631;  French  v.  Hall,  9  N.  H.  137;  Langworthy 
V.  LltUe,  12  Cush.  109. 

The  plain  and  elementary  principle  that  erery 
State  has  exclusive  jurisdiction  over  its  own  reme- 
dial  laws,  and  may  make  such  provision  as  it  deeim 
suitable  for  the  collection  of  debts  by  attaehmeou 
or  otherwise,  within  its  own  territory,  and  before 
its  own  tribunals,  is  admitted  by  MuUett.  J.,  tn  De 
Witt  V.  Burnett,  8  Barb.  97;  Stedman  v.  Patchin.  SI 
Barb.  218. 

The  views  stated  in  the  text  have  received  abun- 
dant  vindication,  in  a  case  recently  decided  by  the 
Supreme  Court  of  the  United  SUtes.  (Harkneaa  v. 
Russell,  118  U.  S.  668,  80  L.  ed.  285.)  In  a  stngularty 
exhaustive  opinion  by  Mr.  Justice  Brsdley  the  p«et- 
ent  situation  is  admirably  portrayed,  and  many  of 
the  leading  cases  implicated  with  the  topic  are 
cited. 

Pouewicn  as  evidence  of  (ttle. 

The  rule  is  not  universal  that  possesskm  is  the 
only  evidence  of  title  to  personal  property.    For)»s 
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of  title  in  a  ooDditional  sale  is,  by  the  law  of 
PeDnsylvania,  invalid,  as  agalDSt  creditors, 
and  bona  fide  purchasers.  The  law  of  New 
Jersey  is  the  same  as  in  this  State.  In  a  suit 
by  the  original  vendor  to  recover  the  property, 
the  purchaser  from  the  conditional  venclee  set 
up  in  defense  the  law  of  Pennsylvania.  It  was 
held  that,  his  contract  of  purchase  having 
been  made  in  New  Jersey,  its  legal  effect,  and 
the  purchaser's  rights  unaer  it,  were  determina- 
ble b^  the  law  of  that  State,  by  which  law  he 
acquired  only  such  title  as  his  Immediate  ven- 
dor had  when  the  property  was  brought  into 
it,  and  became  subject  to  its  laws.  Depue,  J. , 
n  an  able  opinion,  says:  *'  If  the  right  of  a 
}urcha9er,  under  a  purchase  in  this  State,  to 
ivoid  the  reserved  title  in  the  origiual  vendor 
)D  such  grounds,  be  conceded,  the  same  right 
nust  be  extended  to  creditors  buying  under  a 
udgment  and  execution  in  this  State;  for,  by 
he  law  of  Pennsylvania,  creditors  and  bona 
ide  purchasers  are  put  upon  the  same  footing. 
Neither  on  principle  nor  on  considerations  of 
onvenience  or  public  policy  can  such  a  right 
e  conceded.  Under  such  a  condition  of  the 
iw  confusion  and  uncertainty  would  be  in- 
roduced,  and  the  transmission  of  the  title  to 
lovable  property,  the  sittis  of  which  is  in  this 


State,  would  depend,  not  upon  our  laws,  but 
upon  the  laws  and  public  policy  of  sister 
States  or  foreign  countries."  Our  own  de- 
cisions, so  far  as  they  go^  are  in  accord  with 
this  doctrine. 

In  Marsh  v.  ElswoHh,  87  Ala.  85,  it  was  held 
that  the  lien  created  by  a  statute  of  Missis- 
sippi could  not  be  enforced  in  this  State 
against  a  purchaser,  who  here  acquired  the 
property  in  good  faith  for  a  valuable  consider- 
ation, on  the  principle  that  liens  on  personal 
property  given  by  a  statute  in  one  State  have 
no  priority  of  liens  subsequently  acquired  in 
another  State,  to  which  the  property  is  carried. 
The  same  principle  was  asserted  in  Donald  v. 
HewiU,  88  Ala.  584,  and  McCov  v.  Odom,  20 
Ala.  502.  As  a  general  proposition,  when  a 
contract  is  valid  and  binding  by  the  lex  loci 
eontraelvs,  it  is  valid  and  bindinff  everywhere. 
The  Statute  of  Georgia  affirms  the  validity  of 
the  reservatfon  of  title  as  between  the  parties 
whether  or  not  the  contract  is  recorded.  By 
the  law  of  that  State,  the  title  was  in  the 
original  vendors  when  Franklin  brought  the 
property  into  this  State,  of  which  they  could 
not  be  devested  except  by  their  volufitary  act, 
or  due  process  of  law.  We  have  found  no 
case,  and  presume  none  can  be  found,  where 


.  Manb,  15  Conn.  907;  Hart  v.  Carpenter,  24  Conn. 
l;TomliDBon  v.  Rolserts,  25  Conn.  478;  Lewis  v. 
cCabe,  48  Conn.  }66. 

The  validity  of  conditional  sales,  and  the  prinoi- 
e  that  the  owner  may  make  what  contracts  he 
eases  in  regard  to  his  property,  without  endan- 
iT\ng  his  title  to  it,  are  sustained  in  the  following 
see:  Hughes  v.  Kelly,  40  Conn.  158;  Brown  v. 
tch,  43  Conn.  518;  Hlne  v.  Boberts,  48  Conn.  270; 
H>mis  V.  Bragg,  60  Coon.  282;  Appleton  v.  Nor  walk 
brary  Corp.  3  New  Bng.  Rep.  044,  68  Conn.  8; 
*oley  V.  Gillan,  2  New  Eng.  Rep.  826,  54  Conn.  88. 
[n  the  absence  of  fraud,  an  agreement  for  a  con- 
ional  sale  is  good  and  valid,  as  well  against  third 
rsons  as  against  the  parties  to  the  transaction: 
d  the  further  rule  that  a  bailee  of  personal  prop- 
y  cannot  convey  the  title,  or  subject  it  to  exe> 
^on  for  his  own  debts,  until  the  condition  on 
ieh  the  agreement  of  sale  was  made  has  been 
"formed,  is  well  established.  Harkness  v.  Rus- 
,  118  U.  8.  66S,  80  L.  ed.  285;  New  Haven  Wire  Co. 
es,  5  L.  R.  A.  800,  57  Conn.  862. 

^"'Oeneral  rvit  in  this  country.^^ 

1  nearly  all  of  the  United  States  conditional  sales 
I  at  la,  salee  of  personal  property  on  credit,  with 
very  of  possession  to  the  purchaser,  and  a  stip- 
Jon  that  the  title  shall  remain  in  the  vendor, 
il  the  contract  price  is  paid— have  been  held 
d,  DOt  only  against  the  immediate  purchaser, 
also  atrainst  his  creditors  and  bona  fide  purchas- 
rrom  him,  unless  the  vendor  has  conferred  upon 
rendee  indicia  of  title  beyond  mere  possession, 
as  forfeited  his  right  in  the  property  by  con- 
>  vrhich  the  law  regards  as  fraudulent.  The 
9  are  dted  in  Cole  v.  Berry,  42  N.  J.  L.  808;  Mld- 

R.  Co.  V.  Hitchcock,  87  N.  J.  Eq.  560, 660;  1  Ben. 
o.  Sales,  Cor  bin  *8  ed.  88  437-480;  Twyne^s  Case, 
ke,  80,  1  Smith,  Lead.  Cas.  8th  ed.  83-90;  Lewis 
cCabe,  68  Conn.  141,  21  Am.  L.  Reg.  N.  S.  224, 

15  Am.  L.  Rev.  380. 

^n  important  distinction  stated, 

e  doctrine  of  the  courts  of  Pennsylvania  is 
de<l  upon  the  doctrine  of  Twyne^s  Case,  3  Coke, 


80, 1  Smith,  Lead.  Gas.  8th  ed.  88^  and  Edwards  v. 
Harben,  2  T.  R.  587,  that  the  possession  of  chattela 
under  a  contract  of  sale  without  the  title  is  an  in- 
delible  badge  of  fraud,— a  doctrine  repudiated 
quite  generally  by  the  courts  of  this  country. 
Runyon  v.  Groshon,  12  N.  J.  Eq.  86;  Broadway  Bank 
v.  McElrath,  18  N.  J.  Eq.  24;  Miller  v.  Pancoast,  2» 
N.  J.  L.  26. 

The  doctrine  of  the  Pennsylvania  courts  is  dis- 
proved by  the  American  editors  of  Smith's  Lead- 
ing Cases  in  the  note  to  Twyne's  Case,  3  Coke,  80, 1 
Smith  Lead.  Cas.  8th  ed.  33, 34;  and  by  Mr,  Landretb 
in  his  note  to  Lewis  v.  McOabe,  49  Conn.  141, 21  Am. 
L.  Reg.  N.:S.  224;  but,  nevertheless,  the  supreme 
court  of  that  State,  in  a  late  case  on  the  subject,— 
Forrest  v.  Nelson,  108  Pa.  481,  decided  February  16, 
1885,— has  adhered  to  the  doctrine.  It  must  there- 
fore be  regarded  as  the  law  of  Pennsylvania  that, 
upon  a  sale  of  personal  property  with  delivery  of 
ponession  to  the  purchaser,  an  agreement  that  title 
should  not  pass  until  the  contract  price  should  be 
paid  is  valid  as  between  the  original  parties,  but 
that  creditors  of  the  purchaser,  or  a  purchaser 
from  him  bona  flfie  by  a  levy  under  execution  or  a 
bona  flde  purchase,  will  acquire  a  better  title  than 
the  original  purchaser  had,~a  title  superior  to  that 
reserved  by  his  vendor. 

The  validity,  construction  and  legal  effect  of  a 
contract  may  depend,  either  upon  the  law  of  the 
place  where  it  is  made,  or  of  the  place  where  it  ia 
to  be  i)erformed,  or,  if  it  relates  to  movable  prop- 
erty, upon  the  law  of  the  »Uub  of  the  property,  ac- 
cording to  circumstances;  but  where  the  place 
where  the  contract  is  made  is  also  the  place  of  per- 
formance and  of  the  situs  of  the  property,  the  law 
of  that  place  enters  into  and  becomes  part  of  the 
contract,  and  determines  the  rights  of  the  parties 
to  it.  Frazier  v.  Fredericks,  24  N.  J.  L.  182;  Dacosta 
V.  Davis,  24  N.  J.  L.  819;  Bulkley  v.  Hanold,  80  U.  S. 
19  How.  390,  15  L.  ed.  663;  Scudder  v.  Union-  Nat. 
Bank  of  Chicago,  91  IT.  8.  406, 23  L.  ed.  845;  Prltch- 
ard  V.  Norton,  106  U.  S.  124, 27  L.  ed.  104;  Morgan  v. 
New  Orleans,  M.  &  T.  R.  Co.  2  Woods,  244;  Simpson 
V.  Fogo,  9  Jur.  (N.  S.)  408;  Wharton,  Conf.  L.  86  341, 
845,  401,  403.  418;  Parr  v.  Brady.  87  N.  J.  L.  201;  Mar- 
vin Safe  Co.  V.  Norton,  5  Cent.  Rep.  341,  48  N.  J.  L. 
410.       . 
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the  reservation  of  title  beinj;  valid  by  the  law 
of  the  place  where  the  parties  resided  and  the 
property  was  situated,  it  was  decided  that  the 
owDer  was  devested  of  his  title  by  the  removal 
of  the  property  without  his  knowledge,  and  its 
sale  in  another  State.  Edgerly  v.  Busli,  81  N. 
T.  199.  When  Franklin  removed  into  this 
State,  briDging  the  piano  with  him.  the  prop- 
erty itself,  its  disposition  and  the  transfer  of 
title  became  subject  to  its  laws.  Bv  the  laws 
of  this  State  the  place  of  the  domicil  of  the 
parties,  and  the  HttLs  of  the  property,  the  le^l 
effect  of  a  sale,  and  the  rights  of  the  parties 
thereunder,  must  be  determined.  By  this  law, 
Franklin  could  not  transfer  auy  other  or  higher 
title  than  that  he  acquired  under  his  contract 
with  Freyer  &  Co., — a  conditional  title.  The 
rule  that  the  validity.  interpretaUon  and  legal 
effect  of  a  contract  are  governed  by  the  lex 
loci  contractus  applies  only  to  the  determina- 
tion of  the  rights  and  obligations  of  the  parties 
to  the  contract.  The  Statute  of  Georgia  does 
not  affix  a  certain  construction  and  legal  effect 
to  the  contract,  or  impair  the  validity  of  any 
stipulation  or  condition  as  between  the  parties. 
It  did  not  enter  into  the  contract  as  an  element, 
and  did  not  affect  the  rights  and  obligations 
of  the  parties  in  its  inception. 

In  Harruon  v.  Sterry,  9  U.  S.  5  Cranch,  289. 
8  L.  ed.  104.  it  is  said:  "  But  the  right  of 
priority  forms  no  part  of  the  contract  itself. 
It  is  extrinsic,  and  i#  rather  a  personal  privi- 
lege dependent  upon  the  laws  of  the  place 
where  the  property  lies,  and  where  the  court 
sits,  which  is  to  decide  the  cause."  Under  the 
Statute,  the  reservation  of  title,  if  the  contract 
is  in  writing,  is  valid  against  third  persons 
during  the  thirty  days  allowed  for  recording, 
and  is  only  rendered  invalid  by  a  failure  to 
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record  it  within  the  specified  time.  Reooid- 
ing,  t  which  is  to  be  done  subsequent  to  tfae 
contract,  \b  required  to  make  the  reservation  of 
ti tie  complet e  against  th ird  parties.  The  omis^ 
sion  to  record  operates  in  the  nature  of  a  for- 
feiture of  the  reservation  of  title  as  to  credi- 
tors and  purchasers.  The  question  is  not  one 
of  validity  and  construction,  but  of  notice  bf 
registration  and  priority  of  right.  The  failure 
to  record  does  not  devest  the  original  vendor  of 
the  title,  but  debars  its  assertion  ^[ainst  diifd 
parties,  conferring  on  them,  if  creditors,  a  lieo. 
and  if  purchasers,  a  right,  prior  and  superior  to 
the  vendor's  reservation  of  title.  The  Statote  is 
founded  on  the  local  policy  of  Greorgia,  differ- 
ent from  the  policy  of  this  State,  jbefendsnt 
claims  no  right  of  property  vested  under  the 
Uiws  of  Georffia,  or  any  right  other  than  tbat 
acquired  under  the  laws  of  Alabama.  To 
maintain  the  right  of  defendant  to  hold  the 
property  against  the  claim  of  the  original  ven- 
dors would  be  to  make  the  disposition  sod 
transfer  of  property  here  situated  dependent 
upon  the  statute  of  a  sister  State,  which  con- 
travenes the  laws  and  policv  of  this  State,—* 
statute  which  may  be  regarded  as  remedial  is 
its  nature.  When  the  validity  and  oonstmc- 
tion  of  the  contract  between  the  parties,  their 
rights  and  obligations,  was  determined  by  the 
Statute  of  Georgia,  that  Statute  had  no  further 
force.  All  questions  pertaining  to  the  nataie 
and  extent  of  the  remedy  are  governed  by  the 
lex  fori.  Jonee  v.  Jonee,  18  Ala.  248;  Learw  t. 
Bush,  80  Minn .  244.  Franklin  not  having  bad 
possession  of  the  property  in  this  State  for 
three  years  before  defendant  purchased,  sec- 
tion 1817  of  the  Code  has  no  application.  Mc- 
Coy V.  Odom,  supra. 
Affirmed, 
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*!•  The  term  **  CBJXVSAMt**  aa  used  in  section 
1489,  Comp.  Laws,  which  provides  that  *'  any  can- 
didate or  person  claiming  the  right  to  hold  an 
office  contested,  or  any  elector  of  the  proper 
county  desiring  to  contest  the  yalldity  of  an 
election  or  the  right  of  any  person  declared  duly 
elected  to  an  office  in  said  county,  shall  give 
notice  thereof  within  twenty  days  after  the  can- 
vass of  the  votes  for  such  election,^*  construed  to 
include  the  decision  of  a  tie  vote  by  the  clerk  or 
auditor,  as  provided  by  section  36,  chap.  84,  Laws 
1880. 

8.  Where  the  plaintiff  and  defendant 
had  an  equal  and  the  highest  nomber 
of  TOtes  for  the  office  of  sheriff,  and  the  county 
auditor  publicly  decided  by  lot  that  the  de/end- 
fOit  should  be  '* declared  duly  elected"  sheriff, 
and  made  and  delivered  to  the  defendant  so  * 'de- 
clared duly  elected  "  a  certificate  of  his  elections- 
field,  that  the  time  within  which  a  notice  of  con- 
test by  plaintiff  could  be  served  commenced  to 
run  from  the  time  such  defendant  was  "  declared 
duly  elected,"  and  that  a  motion  served  within 
twenty  days  after  such  declaration  was  served  in 
time. 

8.  Held,  ftirther,  that  an  order  of  the 
eirenit  court  settin^^  aside  such  notice 

*Head  notes  by  Cobson,  P.  J. 


of  contest,  served  within  twenty  days  after  de- 
fendant was  declared  duly  elected  sheriff,  should 
be  reversed. 

(KeOam^  J.,  dissents,) 
(February  17, 1891.) 

APPEAL  by  plaintiff  from  an  order  of  tlie 
Circuit  Court  for  Brown  County  setting 
aside  his  notice  of  intention  to  contest  defena- 
ant's  alleged  election  to  the  ofllce  of  sheriff  of 
that  county.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Crofoot  &  Stevens*  for  appellant: 

The  duties  of  canvassing  boards  have  been 
so  frequently  stated  by  the  courts  to  Include  a 
determination  of  who  is  elected,  that  these 
words  may  almost  be  said,  by  common  accept- 
ance, to  embrace  that  meaning. 

PeopU  V.  Van  Gkve,  1  Mich.  366. 

Messrs.  Taubman  &  Potter  atid  F.  E. 
Campbell,  for  appellee: 

The  statute  providing  for  the  contest  of  elec- 
tions was  designed  to  afford  a  new  and  sum- 
mary remedy. 

Saunders  v.  Haynes,  13  Cal.  145. 

In  summary  proceedings  the  law  must  be 
strictly  construed. 

Dofsey  v.  Barry,  24  Cal.  453:  Sedgw.  Stat, 
and  Const.  Law,  319;  Ford  v.  might,  13 
Minn.  518. 

Service  of  the  notice  of  contest  within  twenty 
days  after  the  canvass  is  essential  to  the  juris- 


NOTB.— JITlecfion  corniest ;  notice  to  contestee. 

In  Arkansas  the  notice  of  contest  performs  the 
double  office  of  writ  and  declaration.  Swepston  v. 
Barton,  20  Ark.  549;  Vance  v.  Gaylor,  26  Ark.  32. 

The  notice  of  contest  is  the  foundation  of  the 
suit,  and  performs  ,the  double  office  of  a  summons 
and  complaint,  and  should  contain  the  title  of  the 
cause,  specif  yiner  the  name  of  the  court  and  the 
parties  to  the  contest.  Whitney  v.  Blackburn,  17 
Or.  664. 

All  that  the  statute  contemplates  is  fair  notice  of 
the  subject  matter  of  the  contest  within  the  time 
prescribed.    Dailey  v.  Estabrook,  1  Bart.  290. 

The  oounty  auditor  is  required  to  give  notioe  in 
writing:  to  the  clerk  of  the  circuit  court  to  issue  a 
notice  to  the  county  commissioners  to  meet  for  the 
trial  of  the  contest,  and  to  notify  contestee  to 
appear  at  the  tiiaL  The  auditor  is  competent  to 
administer  contestant's  oath.  Wheat  v.  Ragsdale, 
27  Ind.  191;  Garrett  v.  Hiffflrins,  27  Ind.  182;  Curry  v. 
Miller,  42  Ind.  820. 

Contested  elections;  notioe  to  oontestee.  See 
Paine,  Elections,  M  820-825.  See  note  to  Jones  v. 
Glldewell  (Ark.)  7  L.  R.  A.  881. 

Veriflcatinn  by  affldavU, 

Where  the  statute  requires  the  notice  to  be  veri- 
fied, if  it  be  verified  by  another  than  the  cont^t- 
ant,  the  proceedings  will  be  dismissed,  fiolton  v. 
Brown,  46  Ind.  122.  See  Curry  v.  MiUer,  42  Ind.  820; 
Albee  v.  May,  8  Blaokf .  aiO. 

An  affidavit  that  the  statement  is  true,  except  as 
to  matters  therein  set  forth  on  information  and 
belief,  and  that  as  to  those  matters  the  affiant 
believes  it  to  be  true,  is  a  sufficient  compliance  with 
the  statute.  Khrk  v.  Bhoads,  46  CaL  808;  Curry  v. 
Baker,  81  Ind.  151. 

A  demurrer  for  want  of  sufficient  facts  to  ground 
13  L.  R  A. 


a  contest  presents  no  question  as  to  the  sufficiency 
of  the  affidavit.    Curry  v.  Miller,  42  Ind.  820. 

Statement  in  notice. 

Under  a  statute  authorizing  any  elector  to  contest 
an  election,  he  shall  within  forty  dajrs  file  a  state- 
ment with  the  county  derk,  specifying  that  he  is  a 
qualified  elector,  and  the  notice  is  sufficient  which 
alleges  that  he  is  at  the  time  of  filing  It  such  an 
elector,  without  alleering  that  he  was  such  at  the 
time  of  the  election.    Minor  v.  Kidder,  48  Cal.  220. 

A  notice  containing  the  averment  that  the  board 
of  county  canvassers  rejected  and  refused  to  count 
the  votes  cast  in  certain  townships,  without  show- 
ing that  this  action  affected  the  result,  was  held  a 
sufficient  compliance  with  the  statute.  Steele  v. 
Martin,  6  Kan.  480. 

Where  illegal  votes  were  alleged  to  have  been 
cast  at  eight  precincts,  which  could  not  have  been 
less  than  eight,  and  the  deduction  of  these  from 
contestee^s  majority  of  three  votes  would  show 
contestant  entitled  to  the  office,  tiie  alleged  grounds 
of  contest  were  well  stated.  Nichols  v.  Ragsdale, 
28  Ind.  18L 

A  ground  of  contest  not  specified  in  the  notice 
cannot  be  set  up  on  the  triaL  Gauze  v.  Hodges, 
Smith,  201. 

A  notioe  of  an  election  contest  **•  stating  the  cause 
of  such  contest  briefly,"  within  the  meaning  of  the 
Oregon  Statute,  is  a  notioe  stating  briefly  the  facts 
or  combination  of  facts  which  give  rise  to  the  right 
of  contest ;  and  this  necessarily  implies  that  such 
facts  shall  be  stated  so  plainly  as  to  advise  the 
defendant  of  the  "  cause  **  for  which  his  election  is 
contested.  Whitney  v.  Blackburn,  17  Or.  664.  See 
Buckland  v.  Gtolt,  28  Kan.  827. 

A  notice  based  on  the  ground  that  voters  were 
i  mproperly  Influenced  must  give  their  names.  Ap- 
45 
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diction  of  the  court.  The  statutory  require- 
ment as  to  time  is  to  be  regarded  as  a  limitatiou. 
Infferton  v.  Marlow,  14  Ohio  St.  568;  Borer 
V.  Kolars,  23  Minn.  445;  6  Am.  &  Eng. 
Encyclop.  Law,  p.  411;  Baherick  v.  Magner, 
9  Minn.  282;  Vigil  v.  Fradt  (N.  M.)  Jan.  1«89; 
McCrary,  Elections,  §  392. 

Corson,  P.  J,,  delivered  the  opinion  of  the 
court: 

At  the  general  election  held  in  Brown  Coun- 
ty on  November  4,  1890,  three  persons  were 
voted  for  for  the  office  of  sheriff  of  that  county, 
two  of  whom  were  the  plaintiff  and  defendant 
herein.  On  November  10  following  the  elec- 
tion, a  board  of  canvassers  for  that  county 
was  convened  at  the  county  seat  of  said  county, 
and  it  proceeded  "to  open  the  returns  from 
the  vanous  precincts  in  said  countv,  and  make 
abstracts  of  the  votes,"  as  provided  by  law, 
and  on  November  14  adjourned.  This  can- 
vass disclosed  the  fact  that  the  plaintiff  and 
defendant  had  the  highest  and  an  equal  num- 
ber of  votes  for  the  office  of  sheriff.  Subse- 
quently, on  November  22.  the  auditor  of  said 
county,  pursuant  to  the  provisions  of  section 
26,  chap.  84,  Laws  1890,  proceeded  "  publicly 
to  decide  by  lot  which  of  the  persons  so 
having  an  equal  and  the  highest  number  of 
votes  ^  should  "be  declared  duly  elected."  and 
he  haviDg  by  such  method  decided  that  the  de- 
fendant should  be  declared  duly  elected,  issued 
to  him  a  certificate  of  his  election  as  provided 
in  said  Act.  On  the  12th  dsy  of  December  fol- 
lowing said  election,  the  plaintiff  served  upon 
said  defendant  a  notice  in  writing  that  he  in- 


tended to  contest  his  (defendant's)  election  as 
such  sheriff,  as  provided  in  section  1488,  Gomp. 
Laws.  On  December  15  the  judge  of  the  cir- 
cuit court  made  an  order  requiring  said  plain- 
tiff to  show  cause  why  said  notice  of  contest 
should  not  be  set  aside,  not  having  been  served 
within  twentv  days  after  the  canvass;  and  on 
December  19  said  order  to  show  cause  was 
heard,  and  the  court  thereupon  made  an  order 
setting  aside  said  notice  of  contest;  to  the  mak- 
ing of  which  order  said  plaintiff  excepted,  and 
from  it  appeals  to  this  court. 

The  question  presented  for  our  decision  is: 
Did  the  twenty  days  allowed  plaintiff  to  serve 
his  notice  of  contest  commence  to  run  upon 
the  adjournment  of  the  board  of  canvassen  on 
November  14,  or  at  the  time  the  tie  was  decided 
bv  lot  on  November  22.  and  the  defendant  de- 
clared elected?  The  determination  of  this 
question  involves  the  construction  of  the  term 
"  canvass,"  as  used  in  section  1489,  Comp. 
Laws.  This  section,  so  far  as  it  relates  to  the 
question  in  controversy,  is  as  follows:  **  Any 
candidate  or  person  claiming  the  right  to  bokl 
an  office  contested,  or  any  elector  of  the  proper 
county  desiring  to  contest  the  validiiv  of  an 
election  or  the  right  of  any  person  declared 
duly  elected  to  any  office  in  said  county,  shall 
give  notice  thereof  in  writing  to  thepenon 
whose  election  he  intends  to  contest,  wiibin 
twenty  da^s  after  the  canvass  of  the  votes  of 
such  election,  which  notice  shall  be  served  in 
the  same  manner  as  a  summons  in  a  civU  ac- 
tion." If  the  term  "  canvass,"  as  used  in  this 
section,  is  limited  and  confined  to  the  acts  of 
the  county  board  of  canvassers,  as  constituted 


plegate  v.  Eagan,  74  Mo.  258.    See  Griffin  v.  Hall,  82 
Ala.  148;  Stat.  Ark.  Gten.|Eleot.  Laws  1875, 1 12. 
Whai  need  not  be  lOated, 

The  complaint  or  notice  of  ooDtest  must  show 
that  contestant  received  more  votes  than  the  other 
candidate,  but  It  need  not  show  the  number  of 
votes  cast  for  each,  this  being  a  matter  of  evidence. 
People  V.  Kyder,  16  Barb.  370. 

Where  blank  ballots  have  been  counted  for  con- 
testee,  the  notice  need  not  set  forth  the  names  of 
voters  who  cast  them,  though  the  statute  requires 
*'  the  names  of  all  persona  objected  to,*^  such  ob- 
jection being  to  the  officers  counting  blanks  as 
votes.    Moffatt  v.  Montgomery.  68  Mo.  162. 

It  is  not  necessary  to  aver  that  contestants  pos- 
sessed the  requisite  qualifications  for  the  office. 
People  v.  Ryder,  16  Barb.  870. 

Where  the  law  permits  a  contest  by  appeal  to  the 
district  court  from  determination  of  the  board  of 
canvassers,  the  notice  need  not  state  that  the  appeal 
is  taken.    Newton  v.  Newell,  S6  Minn.  528. 

The  reasons  on  which  the  charge  of  illegality  is 
based,  and  the  names  of  the  voters,  need  not  be 
given.  Weaver  v.  Given,  1  Brewst.  140;  Batturs  v. 
Megary,  Id.  162;  Gibbons  v.  Sheppard,  2  Brewst.  1; 
Thompson  v.  Ewlng,  1  Brewst.  67;  Wheat  v.  Rags- 
dale,  27  Ind.  191;  Mann  v.  Cassidy,  1  Brewst.  11. 

The  notice  of  an  election  contest,  under  Mo.  Rev. 
Stat.,  6  5628,  stating  that  certam  ballots  were  illegal 
because  of  writing  thereon  not  allowed  by  statute, 
need  not  set  out^the  names  of  the  persons  who  cast 
them.    Gumm  v.  Hubbard,  97  Mo.  811. 

SujjUcienev  of  notice. 
Under  a  statute  requiring  service  of  notice  on 
contestee,  a  notice  is  sufficient  if  supported  by 
proofs  which  will  warrant  a  recount  of  the  ballots 
by  the  district  court.  O^Gorman  v.  Rlchter,  31 
Minn.  25. 
12L.R.  A. 


Where  the  points  specified  in  the  notice  are  t 
cient  to  apprise  contestee  of  the  general  nature  d 
the  objections  made,  so  as  to  enable  him  to  meet 
them,  the  notice  is  sufficient.  Howard  v.  8hieldi. 
16  Ohio  St.  184. 

As  the  object  of  a  notice  of  contest  of  an  election 
is  to  Inform  the  other  party  of  the  substance  of  tbe 
facts  relied  upon  to  defeat  his  claim,  certainty  is 
required,  but  not  technical  precision  of  avermetit; 
and  when  the  words  used  therein,  taken  in  tbeir 
ordinary  sense,  fairly  serve  this  purpose.  It  is  suA- 
dent.    Whitney  v.  Blackburn,  17  Or.  G64. 

Time  to  serve  and  file  notice  of  eonUtt. 

The  statement  of  the  groimds  of  contest  must  be 
filed  within  the  time  limited,  to  give  Juriadictioa  of 
the  case.    Farlow  v.  Hougham.  87  Ind.  540L 

The  requirement  that  notice  shall  be  given  witkio 
a  designated  time  after  tbe  official  count  is  manda- 
tory. Bowen  v.  Hixon,  45  Mo.  341;  Osstello  t.  :«. 
Louis  Circuit  Ct.  28  Mo.  278;  Wilson  r.  Lugbil  a 
Mo.  290. 

The  notice  of  contest  must  be  served  and  IM 
within  thirty  days.  Whitney  v.  Biaokburn,  1*  Or. 
564. 

The  opposite  party  should  have  three  days*  notiee 
of  the  illegal  votes  which  the  party  serviny  ^^^ 
pected  to  prove.    Misch  v.  Mayhew,  51  Od.  514. 

The  time  of  the  three  days'  notice  as  to  ilk>val 
votes,  to  be  given  before  the  trial,  muat  be  com- 
puted by  including  the  first  and  excluding  the  Iwt 
day.    Stinson  v^.  Sweeney,  17  Nev.  809. 

Where  the  statute  required  the  determinattno  of 
the  result  of  the  election  to  be  made  wftbln  te« 
days  after  a  certain  date,  but  fixed  no  time  ff^ 
giving  a  certificate,  it  was  held  that  oontesf  nt  had 
thirty  days  from  the  last  of  tbe  ten  dsiys  to  i 
notice  of  contest   FoUet  v.  Delano,  2  Bart,  UX 

Under  a  statute  providing  that  contestant  '. 
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under  section  1,  chap.  84.  Laws  1890.  then,  as 
that  board  completed  its  labors  and  adjourned 
on  November  14,  the  notice  was  not  served 
within  time,  and  the  order  of  the  court  was 
right;  but  if,  as  is  contended  by  ap]:>ellant,  the 
term  "canvass"  embraces  and  includes  the 
further  proceedings  taken  by  the  auditor  on 
November  23,  provided  for  in  section  26  of  said 
last-mentioned  Act,  then  the  notice  was  served 
in  time,  and  the  order  of  the  court  below 
should  be  reversed.  Section  26,  referred  to,  is 
as  follows:  "If  the  requisite  number  of 
county  officers  shall  not  be  elected  by  reason 
of  two  or  more  persons  having  an  equal  and 
the  highest  number  of  votes  for  one  and  the 
same  office,  the  county  clerk,  whose  duty  it  is 
to  compare  the  polls,  shall  give  notice  to  the 
several  persons  so  having  the  highest  and 
equal  number  of  votes  to  attend  at  the  office 
of  the  county  clerk  or  auditor,  at  the  lime  ap- 
pointed by  siaid  county  clerk  or  auditor,  who 
shall  then  and  there  proceed  publicly  to  decide 
by  lot  which  of  the  persons  so  having  an  equal 
number  of  votes  shall  be  declared  duly  elected, 
and  the  said  county  clerk  shall  make  and  de- 
liver to  the  person  thus  declared  duly  electBd 
a  certificate  of  his  election,  as  hereinbefore 
provided."  The  term  "canvass,"  as  used  in 
statutes  relating  to  elections,  has  not,  so  far  as 
our  researches  have  extended,  received  any 
strictly  legal  definition,  and,  as  generally  un- 
derstood, its  meaning  is  not  very  definite  or  cer- 
tain. Webster  defines  the  term  as  a  verb,  "to 
examine  thoroughly;  to  search  or  scrutinize;" 
and  as  a  noun,  "a  close  inspection  to  know 
the  state  of;  as  to  canvass  a  vote."    Mr.  Bou- 


vier,  in  his  Law  Dictionary  (vol.  1,  p.  238),  de- 
fines "  canvass  "  as  "the  act  of  examining  the 
returns  of  voles  for  public  officers.  .  .  .  The 
determination  of  the  board  of  canvassers  of  the 
persons  elected  to  an  office  is  prima  facie  evi- 
dence only  of  Ibeir  election."  And  under  the 
head  of  "  Canvassing  Board,"  in  6  Am.  &  En? . 
Encyclop.  Law,  p.  810,  it  is  stated:  "In  nearfy 
all  the  States  the  boards  of  canvassing  officers 
are  held  to  be  ministerial  officers,  whose  duty 
it  is  to  receive  returns  from  the  various  pre- 
cincts or  counties,  as  the  case  may  be,  and  de- 
clare the  results  as  shown  by  the  face  of  the 
returns."  The  term  "  canvass,"  as  used  in  our 
statutes,  seems  to  have  a  broader  and  more 
comprehensive  meaning  than  is  nven  in  either 
of  the  definitions  above  quoted,  and  is  made 
apparently  to  include  all  the  proceedings  for 
determining  the  result  of  an  election  from  the 
closing  of  the  polls  to  the  formal  declaration 
of  who  are  elected.  Section  1464,  Comp. 
Laws,  provides  that  "  as  soon  as  the  poll  of  the 
election  shall  be  finally  closed  the  judges  shall 
immediately  proceed  to  canvass  the  vote  nven 
at  such  election."  Section  1,  chap.  84,  Laws 
1890  (being  §  1471.  Comp.  Laws,  with  a  few 
slight  changes),  does  not  contain  the  term 
"  canvass,"  but  provides  that  the  board,  com- 
posed of  certain  county  officers  therein  speci- 
fied, "  shall  proceed  to  open  the  returns  from 
the  various  precincts  in  said  county  and  make 
abstracts  of  the  votes;  .  .  .  and  it  shall  be  the 
duty  of  the  cbunty  clerk,  or  the  county  audi- 
tor, as  the  case  may  be,  to  make  out  a  certificate 
of  election  to  each  of  the  persons  having  the 
highest  number  of  votes,  ...  for  county  or 


within  thirty  days  after  the  persoa  is  declared 
elected,  file  notice  of  the  coDtest,  euch  notice  may 
be  filed  at  any  time  before  midnigrht  of  the  last  day, 
regardless  of  the  statutory  office  hours.  Zimmer* 
man  v.  Cowan,  107  lU.  831. 

Where  oontestee  answers  without  objecting  to 
the  time  of  service,  it  is  held  a  waiver  of  the 
objection.    Todd  v.  Jayae,  1  Bart.  666. 

Where  no  provision  was  made  in  the  statute  for 
appointment  of  a  time  for  appointment  of  the 
board  of  examiners,  or  for  the  successful  candi- 
date to  appear,  or  for  other  statutor]^  require- 
ments, the  Act  is  too  defective  to  be  carried  into 
execution  unless  by  common  consent.  Andrews  v. 
Carney,  74  Mich.  278. 

A  failure  to  specify  the  time  of  the  election  is 
fatal  to  a  declaration  or  notice  of  contest.  People 
V.  Ryder,  16  Barb.  870. 

Where  the  statute  requires  the  contest  to  be 
determined  at  the  first  term  of  the  court,  and  notice 
is  given  but  no  court  is  held,  the  day  specified  in 
the  notice  is  material,  and  prooeedinffs  begun  on 
the  first  day  of  the  succeeding  term  cannot  be  sus- 
tained.  Adoook  V.  Leoompt,  06  Mo.  40. 

Remedy  by  Droceedings  in  the  nature  of  quo  war- 
ranto. 

In  the  absence  of  statutory  provisions  for  con- 
testing an  election,  an  information  in  the  nature  of 
a  quo  warranto  is  the  proper  remedy.  Paine,  Blec • 
tions,  I  866,  cithig  People  v.  Scannell,  7  Cal.  432; 
People  V.  Matteson,  17  HI.  167;  Gtass  v.  State,  84  Ind. 
426;  People  v.  Stevens,  6  Hill,  616. 

Where  the  statute  creates  a  special  tribunal,  and 
prescribes  special  proceedings  for  the  trial  of  con- 
tested election  cases,  courts  will  not  take  Jurisdic- 
tion by  quo  warranto,  even  in  cases  of  fraud  on  the 
part  of  election  officers  or  candidates.  State  v. 
Marlow,  16  Ohio  St.  114;  State  v.  Taylor,  Id.  187; 
12  L.  R  A. 


Com.  V.  Baxter,  86  Pa.  268:  Com.  v.  Leech,  44  Pa.  882; 
State  V.  Wadkfns,  1  EUoh.  L.  42. 

Und^r  conxtitutioncU  proufeioiu. 

Under  a  constitutional  provision  granting  to  the 
supreme  court  power  to  lasue  writs  such  court  has 
original  Jurisdiction  of  the  writ  of  quo  warranto  in 
contested  election  cases.  Howard  v.  McDiarmid, 
26  Ark.  100;  State  v.  McDiarmid,  Id.  480;  Fitch  v. 
McDiarmid,  Id.  482;  Price  v.  Page,  26  Ark.  627. 

Under  a  similar  provision  of  the  Constitution  of 
Alabama  under  which  the  Legislature  bad  estab- 
lished a  new  Judicial  circuit  providing  that  the 
Judge  should  not  be  required  to  alternate  with 
Judges  of  other  circuits  except  when  he  thought  it 
necessary,  it  was  held  that  the  supreme  court  could 
entertain  an  information  in  the  nature  of  a  quo 
warranto  to  try  the  eligibility  of  an  individual 
elected  to  that  circuit.  State  v.  Williams,  1  Ala. 
842;  Simonton's  Case,  9  Port.  (Ala.)  888.  See  Echols 
V.  State,  66  Ala.  181. 

In  Wisconsin  it  is  held  that  the  constitutional 
power  to  issue  writs  cannot  be  taken  away  by  legis- 
lation; but  that  courts  may  adopt  new  proceedings 
adapted  to  the  same  end.  State  v.  Messmore,  14 
Wis.  116;  State  v.  Foote,  11  Wis.  34;  State  v.  West 
Wisconsin  B.  Co.  34  Wis.  197;  Atty-Gen.  v.  Barstow, 
4  Wis.  667;  Atty-Gen.  v.  Blossom,  1  Wis.  317. 

Rule  in  various  States, 

In  Alabama  the  remedy  by  procedure  in  the 
nature  of  quo  warranto  is  available  only  in  case  of 
original  tneliglblllty  or  of  an  illegal  election.  State 
V.  Gardner,  48  Ala.  234. 

Courts  of  common  law  are  not  deprived  by  legis- 
lation prescribing  statutory  remedies  whereby  the 
same  redress  may  be  obtained,  unless  it  is  clearly 
intended  to  take  it  away.    Moulton  v.  Reid.  64  Ala. 
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precinct  ofl3cers."  While,  as  before  stated,  tbe 
term  **  canvass  "  is  not  used  in  this  section,  it 
clearly  appears  by  section  2  that  such  county 
board  is  a  canvassing  board,  as  that  section 
provides  that  each  of  the  aforesaid  abstracts 
(mentioned  in  section  1)  of  the  votes  made  as 
aforesaid  sball  be  duly  signed  and  certified  by 
the  said  canvassers  under  the  seal  of  tbe  said 
county  clerk.  It  will  be  further  noticed  by  an 
examination  of  section  1  that  no  provision  is 
made,  in  direct  terms,  that  said  canvassing 
board  sball  decide,  determine  or  declare  any 
person  elected.  Section  8  (relating  to  mem- 
bers of  Congress)  provides  that  "the  person 
having  the  highest  number  of  votes  shall  be 
considered  duly  elected,"  and  also  provides 
that  when  there  is  a  tie  the  secretary  of  state, 
in  presence  of  the  governor,  etc.,  shall  decide 
by  lot  which  of  said  persons  shall  be  elected. 
The  proceedings  for  the  canvass  of  the  vote  for 
state  ofUcers  under  section  8  is  more  full  and 
explicit.  The  section  is  as  follows:  '*  They 
shall  make  an  abstract  stating  the  number  of 
ballots  cast  for  such  office,  the  names  of  all 
persons  voted  for,  for  what  office  they  re- 
spectively received  the  votes,  and  tbe  number 
of  votes  each  received,  in  words  at  length,  and 
stating  whom  they  declared  to  be  elected  to 
each  office,  which  abstracts  shall  be  signed  by 
the  canvassers  in  their  official  capacity  and 
as  state  canvassers,  and  have  the  seal  of  the 


state  affixed."  Construing  these  various  sec- 
tions together  as  constituting  our  election 
system,  it  seems  to  us  quite  clear  that  the  Leg- 
islature, in  usinff  the  term  '*  canvass,"  in  sec- 
tion 1489,  intended  to  include  and  embrace  lO 
the  various  acts  of  the  canvassing  board  or  of- 
ficers necessary  to  fnllv  decide  or  detemuDe 
who  of  the  persons  voted  for  should  be  deemed 
or  declared  elected;  and  that  such  canvass  am- 
not  be  said  to  have  been  made  until  that  resolt 
is  reached,  or  the  fact — as  in  case  of  a  tic  of 
candidates  for  tbe  Legislature — ^that  no  dedsioo 
can  be  made  except  by  another  election  by  the 
people.  In  other  words,  that  the  expressioo 
' '  make  out  a  certificate  of  election  to  etch 
of  tbe  persons  having  the  highest  number 
of  votes,"  etc.,  in  section  1,  "shall  be  cod- 
sidered  duly  elected  or  shall  be  elected  **  id 
section  8,  "stating  whom  they  declare  to  be 
elected  to  each  office"  in  section  8,  and  "which 
of  the  persons  so  having  an  equal  number  of 
votes  shall  be  declared  elected  "  in  section  26, 
were  intended  by  the  Legislature  to  mean  sub- 
stantially tbe  same,  namely,  the  ascertainiiig 
who  of  the  persons  voted  for  are.deemed,  con- 
sidered or  declared  elected  as  shown  by  the 
final  result  of  the  canvass. 

Can  it  be  claimed  that,  in  the  case  of  two 
candidates  for  Congress  having  an  equal  num- 
ber of  votes,  the  vote  is  canvassed  when  that 
fact  is  ascertained,  and  that  the  subsequent 


In  Arkanras  the  origrinal  writ  is  still  maintained, 
but  is  not  ffranted  on  the  relation  of  a  private  cit- 
izen.   Ramsey  v.  Carhart,  27  Ark.  12. 

The  Supreme  Court  of  California  has  no  original 
Jurisdiction  of  an  action  to  try  title  to  an  office. 
People  v.  Harvey,  62  Cal.  508. 

Statutory  prooeedinKS  for  election  contests  are 
not  exclusive  of  quo  warranto  proceedingrs,  unless 
the  leerislative  intent  to  that  effect  is  clearly  ex- 
pressed. People  V.  Londoner,  6  L.  R.  A.  444, 13  Colo. 
80d. 

ProvisiODS  substantially  similar  have  been  held  to 
create  a  cumulative  remedy  merely,  and  not  to  in- 
hibit proceedinRS  by  quo  warranto.  See  Darrow  v. 
People.  8  Colo.  417;  State  v.  Camden,  47  N.  J.  L.  64; 
State  V.  Kempf ,  80  Wis.  470:  People  v.  HaU,  80  N.  Y. 
117:  Hardin  v.  Colquitt,  63  Ga.  588;  State  v.  Shay,  101 
Ind.  88;  State  v.  Adams,  66  Ind.  8R8;  Com.  v.  Allen, 
70  Pa.  465. 

As  to  election  contests  purely,  the  statutory  rem- 
edy directed  by  the  Constitution  is  exclusive. 
People  V.  Londoner,  6  L.  R.  A.  444, 18  Colo.  808. 

The  plea  of  respondent  in  quo  warranto  involving 
the  riifht  to  ofQce  under  an  election  must  set  up 
facts  showing  that  he  was  elected.  State  v.  Ander- 
son (Fla.)  June  6, 1890.  See  State  v.  Saxon,  26  Fla. 
842. 

In  Indiana,  the  adoption  of  a  statutory  proceed- 
ing for  the  trial  of  contested  election  oases  will  not 
exclude  the  remedy  by  quo  warranto  in  the  ab- 
sence of  an  express  or  implied  provision  to  that 
effect.  Barkwell  V.  State,  4  Ind.  179;  Huddleston  v. 
Pearson,  6  Ind.  887;  Reynolds  v.  State,  61  Ind.  862: 
State  V.  Adams,  66  Ind.  803;  State  v.  Gallagher,  81 
Ind.  558;  State  v.  Shay,  101  Ind.  86;  McGee  v.  State, 
1  West.  Rep.  467, 108  Ind.  444. 

In  gi^ntma  tbe  writ  of  quo  warranto,  and  the  pro- 
ceeding by  information  in  the  nature  of  quo  war- 
ranto, have  been  abolished,  and  the  remedies  which 
were  obtainable  at  common  law  in  those  forms  are 
had  by  civil  action.  Ames  v.  Kansas,  111  U,  B.  449, 
28  L.  ed.  482;  Foster  v.  Kansas,  112  U.  S.  905, 28  L.  ed. 
096. 

But  as  the  statute  making  provision  to  contest 
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the  election  of  one  declared  elected  to  a  county 
office  is  inadequate  to  authorize  a  remc ival  from 
office,  quo  warranto  will  lie  at  the  suit  of  one  vfao 
claims  to  have  received  the  greatest  number  of 
votes  for  a  county  office,  not  only  to  try  the  tftle  to 
the  office,  but  to  remove  the  defendant  therefrom 
as  well.    Tarbox  v.  Sugbrue,  86  Kan.  2Si5. 

In  Massachusetts  in  the  absence  of  statutory  ref- 
utation the  remedy  by  quo  warranto  exists.  Oom. 
v.  AUen,  V»  Mass.  808. 

In  Mississippi  it  will  be  allowed  only  in  cases  in 
which  it  would  be  granted  at  common  law.  lind- 
sey  V.  Atty-Gtoo.  83  Miss.  600. 

An  unsuccessful  candidate  cannot  maiataio  a 
proceeding  by  quo  warranto:  although  the  State 
may  institute  a  proceeding  to  oust  a  usurper. 
Harrison  v.  Greaves,  50  Bliss.  463^ 

A  quo  warranto  proceeding  is  not  an  electJon 
contest  In  the  sense  in  which  those  terms  are  and 
in  the  Constitution.  It  adjudges  the  right  to  the 
office  to  no  one,  but  simply  adjudges  an  ouster. 
State  V.  Francis,  8  West  Rep.  296,  88  Mo.  967. 

The  Supreme  Court  of  Nebraska  has  original  Ju- 
risdiction in  an  action  in  the  nature  of  quo  war- 
ranto to  determine  conflicting  claJma  to  a  public 
office.    State  v.  Frazier,  28  Neb.  488. 

A  prima  facie  case  must  be  made  to  show  thst 
where  there  is  fraudulent  voting  at  an  election  it  Is 
at  least  probable  that  sufficient  false  votes  were 
cast  to  change  tbe  result,  before  an  infdnnatioa  in 
the  nature  of  quo  warranto  will  be  allowed  to  teit 
the  title  of  an  incumbent  to  office.  State  v.  Bnig* 
gemann  (N.  J.)  Nov.  19,  1800. 

In  North  Carolina,  an  action  in  the  nature  of  quo 
warranto  must  be  brought  in  tbe  nanw  of  tbe 
people;  it  cannot  be  brought  by  an  indlvidiiai  la 
his  own  name.  Saunders  v.  Oatling,  81  X.  C  9^ 
See  Davis  v.  Moss,  81 N.  C.  808. 

In  Ohio,  if  the  prosecuting  attorney  refutes  to 
proceed  thn  court  may  substitute  another  pcoie* 
outor.    State  v.Moffltt,  5  Ohio.  888. 

An  action  in  the  nature  of  quo  warranto  does  act 
lie  in  the  name  of  the  State  to  determine  tbe  tMte 
to  office.   State  v.  Bowen,  88.  a  4O0l 
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proceedings  by  ideDtically  the  same  persons  in 
ascertaining  which  of  the  two  is  elected  .or 
' '  shall  be  elected  "  is  not  a  part  of  the  canvass? 
This  case,  perhaps,  presents  the  question  a 
little  stronger  than  the  one  before  us,  for  the 
reason  that  there  the  same  board  continues, 
while  in  this  case  only  a  part  of  the  old  board 
continues,  although  the  important  member  of 
the  board— the  one  who  organizes  it— continues. 

Returning  to  the  consideration  of  section 
1489,  Comp.  Laws,  it  will  be  observed  that  an 
elector  can  onlv  contest  the  rieht  of  any  person 
"declared  dulv  elected."  If  the  restricted 
construction  of  the  term  "canvass"  insisted 
upon  by  the  respondent  is  given  that  section, 
an  elector  could  not  contest  the  election  of  any 
county  officer  except  in  case  of  a  tie  vote,  as 
the  law  makes  no  provision  for  declaring  any 
officer  elected  by  the  county  canvassing  lK>ard. 
But  we  apprehend  no  one  would  insist  upon 
such  a  construction,  yet  there  is  no  doubt  such 
elector  could  not  serve  any  valid  notice  of 
contest  in  the  case  of  a  tie  until  the  person 
whose  right  to  the  office  be  sought  to  contest 
had  been  "declared  duly  elected  under  section 
26,  for  such  are  the  terms  imposed.  Can  it  be. 
then,  that  while  an  elector  who  seeks  to  contest 
in  a  case  of  a  tie  vote  must  wait  until  the  tie 
vote  is  decided,  and  the  person  "declared  duly 
elected,"  before  be  can  give  a  valid  notice,  a 
person  claiming  the  office  himself,  who  desires 
to  contest,  mav  serve  his  notice  before  his 
competitor  is  declared  elected,  or  it  is  in  any 
manner  determined  whether  he  or  bis  oppo- 
nent i^ entitled  to  the  office?  We  cannot tbmk 
the  Legislature  intended  to  adopt  a  different 
rule  in  the  same  section  as  to  the  event  when 
the  time  for  serving  the  notice  should  com- 
mence to  run  in  the  case  of  an  elector  and 
that  of  a  person  claiming  the  office, — ^that  the 
time  in  one  case  should  commence  to  run  from 
the  adjournment  of  the  canvassing  board,  and 
in  the  other  from  the  time  it  is  decided  and 
declared  by  the  auditor  who  is  elected.  Such 
a  construction  would  seem  to  us  to  be  clearly 
contrary  to  the  intention  of  the  Legislature, 
and  should  only  be  adopted  when  the  language 
will  admit  of  no  other  construction,  which  we 
think  is  not  the  case  here. 

Again,  it  will  be  noticed  that  section  1489 
provides  that  the  notice  of  contest  shall  be 
eiven  "  in  writing  to  the  person  whose  election 
be  intends  to  contest."  What  is  the  meaning 
of  the  term  "  election,"  as  used  in  this  section? 
Do  the  law-makers  refer  to  the  candidacy  of  a 
person  for  an  office,— one  who  simply  claims 
that  he  has  received  the  highest  number  of 
legal  votes  for  the  office?  or  do  they  mean  the 
person  who  has  been  in  some  mauner  decided 
or  declared  to  be  elected?  We  think  the  Leg- 
islature intended  by  that  term  the  person  ac- 
tually determined  to  have  been  elected.  This 
view  seems  to  be  confirmed  by  the  definition 
of  the  term  "election  "  by  law-writers.  Bou- 
vier,  in  his  Law  Dictionary  (vol.  1,  p.  519), 
defines  "election:"  "Choice;  selection;  the  se- 
lection of  one  man  from  amongst  more,  to  dis- 
charge the  duties  in  a  State,  corporation  or 
society."  Mr.  Anderson,  in  his  Dictionary  of 
Law  (p.  394),  defines  the  term:  "  A  choosing 
or  selecting:  also  the  condition  of  having  been 
chosen  or  selected;  choice  or  selection."  And 
this  term,  as  generally  used,  is  understood  to 
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mean  one  who  has  by  some  legally  constituted 
board  been  declared  elected  to  an  office.  We 
think«  therefore,  that  the  expression  "  the  per- 
son whose  election  he  intends  to  contest  "  is  a 
person  who  has  been  decided  or  declared  to  be 
elected  by  a  board  or  officer  authorized  to  de- 
termine the  result  of  the  election,— one  no 
longer  simply  a  candidate  voted  for  or  subject 
to  iS  declared  elected,  but  one  so  declared  or 
decided  to  be  elected,  and  who  has  received, 
or  is  found  entitled  to  receive,  a  certificate  of 
his  election.  It  is  earnestly  contended  by  re- 
spondent that  notwithstanding  when  the  board 
of  canvassers,  as  originally  constituted,  ad- 
journed on  November  14,  it  had  not  been  de- 
termined whether  the  plaintiff  or  defendant 
should  be  declared  to  be  elected,  and  the 
plaintiff  did  not  then  know  whether  or  not  he 
would  desire  to  contest  the  election,  as  he 
might  by  the  subsequent  proceeding  be  the 
person  "  declared  duly  elected  "  yet  it  was  his 
duty,  in  order  to  protect  his  rights,  to  initiate 
contest  proceedings  by  serving  his  notice  of 
contest  within  twenty  days  from  the  adjourn- 
ment of  such  board,  although  the  auditor 
mi^bt  not  have  finally  decided  the  election 
and  declared  the  result  until  more  than  twenty 
days  after  the  board  had  adjourned.  We  can- 
not accede  to  this  proposition.  The  time 
within  which  the  auditor  must  proceed  to  de- 
cide who  shall  be  declared  elected  is  not  fixed 
or  limited  by  law;  and  hence  it  is  within  his 
power  to  delay  proceedings,  if  the  con- 
struction of  the  law  contended  for  by  respon- 
dent is  the  true  one,  so  as  to  compel  a  parly 
awaiting  his  decision  to  commence  contest  pro- 
ceedings, and  thus  present  the  anomaly  of  a 
party  instituting  and  prosecuting  a  suit  against 
an  opposing  candidate  before  it  is  determined 
whether  he  or  his  opponent  is  elected,  or 
whether  or  not  it  will  be  necessary  for  him  to 
initiate  such  a  contest,  and  when  the  final  pro- 
ceedings of  the  auditor  may  result  in  declaring 
him  elected.  Will  the  law  require  of  one  so 
situated  that  he  serve  a  notice  of  contest  when 
such  contest  may  never  become  necessary,  and 
when  he  is  unable  to  determine  whether  or  not 
he  desires  to  make  such  a  contest,  or  whether 
he  or  his  competitor  will  be  declared  elected? 
It  seems  to  us  no  such  useless  proceeding  was 
iutended  by  our  Legislature.  As  before  stated, 
an  elector  is  authorized  to  servo  a  notice  of 
contest  within  twenty  days  after  the  canvass; 
but  he  cannot  serve  it  until  the  person  whose 
election  he  desires  to  contest  is  "  declared  duly 
elected."  A  board  adjourns,  and,  in  case  of  a 
tie  vote,  the  auditor,  on  the  twenty-first  day 
thereafter,  decides  and  declares  who  is  duly 
elected.  While  it  is  undetermined  who  is  duly 
elected  the  elector  can  serve  no  notice  of  con- 
test. Says  the  respondent  to  such  elector, '  'The 
canvass  was  made  more  than  twent^r  days  ago, 
hence  your  time  for  serving  a  notice  has  ex- 
pired." What  becomes  of  the  right  of  contest 
of  the  elector?  Is  a  construction  of  the  Statute 
that  might  result  in  thus  depriving  the  elector 
of  his  right  to  contest  permissible  except  in  a 
case  where  the  Statute  is  so  clear  as  to  only  ad- 
mit of  such  construction?  But  in  this  case  the 
Statute  is  clear  that  an  elector  has  twenty  days 
after  the  result  is  declared  by  the  auditor,  and 
thus  the  canvass  continues,  as  to  him,  until  one 
of  the  persons  who  has  the  highest  and  equal 
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number  of  votes  is  "declared  ddly  elected." 
If,  then,  the  canvass  continues  as  to  bim  until 
tbe  result  is  declared,  must  it  not  receive  tbe 
same  construction  as  to  a  candidate  \7bo  claims 
tbe  office ?  Will  it  be  seriously  claimed  tbat  tbe 
term  *'  canvass,"  as  applied  to  an  elector,  means 
one  tbing,  but  as  applied  to  a  candidate  claim- 
inff  the  office  it  means  an  entirely  different 
thing?  Tbat  in  tbe  one  case  tbe  canvass  is 
made  and  concluded  only  when  tbe  result  of  tbe 
election  is  ascertained  by  the  auditor  and  the 
person  "declared  duly  elected,"  and  in  the 
other  case  when  tbe  canvassing  board  adjourns? 
We  think  no  such  intention  can  be  imputed  to 
tbe  law-makers.  It  is  more  reasonable,  we 
think,  to  say  that  the  Legislature  intended  that 
no  person  having  the  right  to  contest  should  be 
required  to  serve  a  notice  of  contest  until  it 
shall  be  determined  tbat  bis  competitor  bad 
been  elected,  and  so  declared.  Then  bis  right 
to  contest  commences.  Then  he  can  properly 
proceed  to  institute  his  proceedings,  and  take 
tbe  necessary  steps  to  vindicate  his  rights. 

The  views  here  expressed  lead  to  tbe  conclu- 
sion that  the  order  of  the  Circuit  Oovrt  should 
be  reversed,  and  it  is  so  ordered. 

Bennett,  J.,  concurs. 

Kellam,  J.,  dissenting: 

I  am  unable  to  concur  with  tbe  majority  of 
tbe  court  in  tbe  determination  of  this  case.  Re- 
ferring to  section  1480,  Com  p.  Laws,  as  quot^ 
in  tbe  opinion  of  the  presiding  judge,  our  dis- 
agreement is  principally  as  to  tbe  proper  inter- 
pretation and  effect  of  the  expression  "the  can- 
vass of  the  votes  for  such  election,"  for  it  is 
within  twenty  days  from  that  event  that  notice 
of  contest  must  be  given.  I  am  quite  satisfied 
to  accept  as  a  starting  point  the  definition  of 
the  word  "canvass"  as  found  by  tbe  presiding 
judge  in  Webster's  dictionary,  to  wit,  "  close 
inspection  to  know  the  state  of; "  and,  so  sub- 
stituting the  definition  for  the  word  itself,  tbe 
expression,  with  its  immediately  preceding  con- 
text, will  be,  "within  twenty  days  after  tbe 
close  inspection  to  know  the  state  of  tbe  votes 
for  such  election; "  and  this,  I  think,  is  pre 
cisely  the  thought  tbe  Legislature  meant  to  and 
did  express  in  said  section.  Tbe  canvass  has 
exclusive  reference  to  something  which  has  al- 
ready occurred,  to  wit,  the  votes  cast  at  such 
election;  and  its  office  and  object  are  to  ascer- 
tain and  "know  tbe  state  of"  such  votes.  It  is 
provided  by  section  1464,  Comp.  Laws,  that 
immediately  upon  the  close  of  the  poll  on  elec- 
tion day  the  judges  shall  "proceed  to  canvass 
the  vote."— that  is,  ascertain  the  state  of,— for 
to  do  this  they  shall  (g  1467)  count  and  ascer- 
tain the  number  of  votes  cast,  and  the  clerks 
shall  set  down  in  their  poll-books  the  name  of 
evei-y  person  voted  for,  written  at  full  length, 
the  office  for  which  such  person  received  such 
votes,  and  the  number  he  did  receive."  The 
same  section  provides  a  form  for  this  statement 
or  return.  When  completed  and  certified  to 
by  the  judges,  one  of  such  poll-books  is  to  be 
inclosed  and  sealed,  and  delivered  to  the  county 
clerk  of  the  county  in  which  such  election  was 
held.  On  or  before  the  tenth  day  thereafter, 
the  returns  being  all  received  by  such  clerk  or 
auditor  (g  1,  chap.  84,  Laws  1890),  occurs  the 
canvass  for  the  county.  The  county  board  of 
canvassers  shall  consist  of  the  clerk  or  auditor, 
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if  not  a  candidate,  but,  if  so,  "be  shall  take 
no  part  in  the  canvass,"  and  two  other  quali- 
fied county  officers,  selected  as  provided  in  said 
section  1.    These  officers,  called  in  flection  18 
of  said  chapter  84  the  "  board  of  canvassers 
for  tbe  county,"  shall  "proceed  to  open  the 
returns  from  the  various  voting  precmcts  in 
said  county,  and  make  abstracts  of  tbe  votes 
in  the  foUowins  manner:    Tbe  abatracts  of 
the  votes  cast  for  governor  [and  other  state 
officers  naming  them]  shall  be  oo  one  sheet; 
.  .  .  the  abstracts  of  the  votes  for  tbe  meml)en 
of  the  Legislature  and  of  county  and  precinct 
officers   shall   be  on   one   sheet."    Section  2 
of  said  chapter  then  provides  that  "  each  of 
the  aforesaid  abstracts  of  the  votes  made  as 
aforesaid  shall  be  duly  signed  and  certified  by 
the  said  canvassers,  under  the  seal  of  tbe  said 
county  clerk  or  auditor,  and  shall  be  deposited 
in  the  office  of  said  clerk  or  auditor."    This  is 
all  the  Statute  directs  or  authorizes  tbe  board 
to  do;  and,  having  done  this,  tbe  board  and 
tbe  canvassers  have  completed  their  work,  and 
exhausted  their  powers  as  canvassers.    Tbe 
object  of  the  canvass  was  to  ascertain  and 
show  the  state  of  tbe  vote.    This  has  been 
done,  the  result  of  the  vote  fully  and  nartico- 
larly  exhibited,  certified  to,  signed,  sealed  and 
deposited  in  the  clerk's  office;  and  tbe  board  is 
thenceforth  functus  officio.    It  then  becomes 
tbe  duty  of  the  county  clerk  or  the  county  au- 
ditor, as  the  case  may  be,  "to  make  out  a  cer- 
tificate of  election  to  each  of  the  peraons  having 
the  highest  number  of  votes  for  members  of  the 
Legislature,  .  .  .  and  for  county  and  precinct 
officers,  respectively,  and  to  deliver  said*certifi- 
cate  to  the  person  entitled  to  it,"  etc.    Bui  my 
brothers  are  of  tbe  opinion  tbat  tbe  canvass  is 
not  complete  until  tbe  can vassers  have  declared 
somebody  elected  to  the  various  offices  to  be 
filled,  which,  in  my  judgment,  can  only  mean 
tbat  the  canvass  is  not  complete  until  toe  can- 
vassers have  done  something  which  tbe  Statute 
has  not  authorized  them  to  do,  and  which  thej 
have  no  legal  power  to  do.     The  canvassers  in 
this  case,  if  tbe  Statute  is  allowed  to  define 
their  duties,  have  nothing  whatever  to  do  with 
declaring  which  candidates  are  duly  elected; 
and  any  declaration  tbey  might  make  in  this 
respect  would  be  assumptive  and  gratiutoo^ 
Tbey  are  to  make  and  certify  a  statement 
showing  the  condition  of  the  vote,  and  tbe  lav 
itself  does  the  rest  by  declaring  tbat  the  person 
having  the  highest  number  of  votes  is  elected. 
But  suppose  the  law  did  in  defining  the  datics 
of  tbe  canvassers— as  it  does  in  some  instancts 
— provide  that  they  should  declare  which  can- 
didates were  respectively  elected,  what  would 
its  plain  intent  and  meaning  be?    Simply  that 
they  should  declare  which  candidates,  upon  tbe 
canvass  tbey  bad  so  made,  bad  received  tbe 
highest  number  of  votes,  and  so  were  duly 
elected.    It  certainly  could  not  mean  that  they 
should  declare  somebody  elected  in  case  of  a 
tie,  for  in  such  case  the  law  says  there  is  no 
election.    If  a  decision  and  declaration  by  the 
canvassers   tbat    some    candidate   was   duly 
elected  were  an  essential  and  indispensable  part 
of  tbe  canvass,  then,  in  case  of  a  tie,  requiriD^ 
a  new  election,  there  never  would  be  a  com 
pleted  canvass  of  the  votes  cast  at  the  first  elec- 
tion, for  no  candidate  could  be  declared  elected 
except  as  tbe  result  of  the  second  election;  o 
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perhaps  it  would  more  logically  follow  that  the 
first  canvass  was  still  open  and  incomplete  until 
it  included  the  second  election,  so  that  the 
board  of  canvassers  uiigfat  be  able  to  declare 
who  was  duly  elected.  This  latter  conclusion 
seems  palpably  unreasonable,  but  why  does  it 
not  legitimateljr  and  necessarily  follow  the  the- 
ory of  the  majority  opinion?  The  determina- 
tion by  lot  is  but  a  substitute  for  a  new  election. 
The  proceeding  is  just  as  separate  from  and  in- 
dependent of  the  first  election  as  anew  election 
would  be.  Or  suppose  the  law  had  provided 
that  in  case  of  non-election  in  consequence  of 
a  tie  the  old  incumbent  should  hold  over,  then 
there  never  would  be  a  completed  canvass,  for 
nobody  could  ever  be  "  declared  duly  elected." 
Suppose,  upon  complaint  that  the  canvassing 
board  in  this  case  when  properly  organized  had 
refused  to  make  the  canvass,  mandamus  were 
issued  to  compel  such  action,  what  would  the 
writ  command  them  to  do?  Unquestionably 
simply  to  examine  and  tabulate  the  returns  as 
provided  in  said  section,  and  certify  to  and  file 
the  abstract  and  a  return  that  they  had  done 
this,  would,  in  my  judgment,  be  accepted  by 
any  court,  as  a  full  and  complete  answer  to  the 
writ.  Or  suppose,  in  this  very  case,  the  ab- 
stract showing  a  tie  vote  between  appellant  and 
respondent,  the  clerk  had  neglectecf  or  declined 
to  decide  the  tie  by  lot,  as  required  by  law;  to 
whom  would  the  mandamus  be  issued,  and 
who  would  be  commanded  to  t>erform  this 
duty, — the  board  of  canvassers  or  the  clerk  as 
an  individual  and  independent  officer?  I  think 
there  could  be  but  one  answer  to  this  Question. 
That  the  term  "canvass"  was  not  mtended 
to  and  does  not  include  the  decision  by  lot  is 
made  more  clearly  manifest  by  section  1471, 
Comp.  Laws,  changed  in  phraseology,  but  not 
in  meaning,  by  section  2  of  said  chapter  84, 
Laws  1890,  which  provides  that  "immediately 
after  canvassing  the  returns  and  making  the 
abstracts  of  votes  as  provided  in  this  section  the 
clerk  shall,"  etc.  Now,  the  decision  by  lot  is 
not  provided  for  in  this  section,  but  subse- 
quently, and  still  the  canvassing  is  to  be  done 
as  provided  in  that  section,  and  all  the  require- 
ments of  that  section  are  fully  met  long  prior 
to  the  decision  by  lot.  In  ray  judgment,  the 
canvass  thus  provided  for  is  nothing  more  or 
less  than  an  "official  count,"  and  the  same 
proceeding  is  distinctly  so  called  in  the  statutes 
of  some  of  the  States;  and  it  was  this  official 
count  or  canvass,  completed,  verified,  signed 
and  filed  in  the  office  of  the  clerk,  showing  the 
slate  of  the  vote,  and  that  no  sheriff  was  elected 
because  two  had  received  an  equal  and  the 
highest  number  of  votes,  that  made  it  necessary 
to  adopt  some  other  and  further  proceeding  to 
fill  such  office;  in  this  case,  by  statute,  a  deter- 
mination by  lot;  in  others,  by  statute,  a  new 
election.  This  determination  by  lot  was  just 
as  separate  and  distinct  from  the  election  as  a 
new  election  would  be.  It  does  not  assume  to 
determine  who  was  elected,  for  it  is  based  by 
the  Statute  itself  upon  the  fact  that  neither  was 
elected.  It  is  simply  a  plan  for  deciding  who, 
under  the  circumstances,  shall  be  "declared 
elected," — who  shall  be  deemed  or  taken  to  be 
elected, — precisely  as  though,  under  the  same 
circumstances,  the  law  had  required  the  gov- 
ernor to  designate  which  of  the  two  should  be 
considered  elected.  The  board  of  canvassers  is 
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an  absolute  stranger  to  the  proceeding.  In  fact, 
when  this  drawmg  takes  place,  there  is  no 
board.  It  has  disbanded,  and  is  defunct.  That 
the  drawing  is  done  by  the  clerk  has,  in  my 
judgment,  no  important  bearing  upon  the 
question.  He  may  or  may  not  have  been  one 
of  the  board  of  canvassers,  and  certainly  in  no 
case  could  he  be  the  board  itself.  The  con- 
struction of  this  Statute  must  be  the  same  if 
this  decision  by  lot  were  to  be  made  by  some 
party  who  could  not  under  any  circumstances 
be  a  member  of  the  board.  I  think  m^ 
brothers  feel  themselves  rather  forced  into  their 
position  b^  what  appears  to  them  the  threaten- 
ing inconsistency  of  requiring  a  candidate  to 
give  notice  of  contest  before  he  knows  that 
a  contest  in  his  interest  will  be  necessary. 
He  might  win  in  "the  decision  by  lot,"  and. 
then  a  contest  would  be  unnecessary.  This 
argument,  it  seems  to  me,  can  only  follow  a 
narrow  and  selfish  view  of  the  scope  and  spirit 
of  the  Contest  Law.  Offices  are  not  created 
for  the  benefit  of  parties  who  may  be  tempo- 
rarily entitled  to  bold  them,  nor  are  elections 
provided  for  and  held  in  the  exclusive  interest 
of  candidates.  If,  in  this  contest,  appellant  is 
only  representing  his  own  individual  interest 
— his  personal  right  to  the  emoluments  of  the 
office — I  think  it  might  well  be  argued  that 
he  is  now  estopped  from  asserting  that  he  had 
received  a  plurality  vote,  because  he  had  de- 
liberately elected  to  take  his  chances  with  his 
competitor  in  a  decision  by  lot,  well  knowing 
that  such  decision  could  only  be  resorted  to  ii 
he  had  not  received  such  vote.  I  would  find 
the  troublesome  inconsistency  not  where  my 
brothers  find  it,  in  the  law  itself,  but  in  allow- 
ing a  candidate  to  participate  in  a  drawing  by 
lot  on  the  sole  ground  of  a  tie  vote,  and  then, 
having  lost,  to  assert  there  was  no  tie,  but  that 
he  was  entitled  to  the  office  by  virtue  of  hav- 
ing received  more  voles  than  his  competitor. 
In  People  v.  Robertson ,  27  Mich.  118,  the  court 
declined  to  apply  the  doctrine  of  estoppel  upon 
such  facts,  but  plainly  intimated  that  it  was 
because  the  action  was  brought  by  the  attor- 
ney-general for  the  people  that  the  conduct  of 
the  candidate  ought  not  to  estop  the  people, 
or  preclude  inquiry  by  them  into  the  manner 
in  which  their  Election  Laws  had  been  ad- 
ministered or  their  elections  conducted.  In 
my  judgment,  such  practice  can  only  be  toler- 
ated on  the  theory  that  the  Election  Contest 
Law  has  a  broader  purpose  and  function  than 
simply  to  secure  the  personal  rights,  and  pro- 
tect the  selfish  interests,  of  the  candidates 
themselves.  The  general  public,  more  than 
any  individual  candidate  or  otherwise,  has  a 
paramount  interest  in  the  honesty  and  clean- 
ness of  election  proceedings;  and,  in  contesting 
the  apparent  result  of  an  election  on  the  ground 
that  the  will  of  the  people  has  been  thwarted 
by  fraudulent  votes  which  ought  not  to  have 
been  counted,  other  interests  are  involved,  and 
ought  to  be  considered,  besides  those  of  the 
candidate  himself;  and  while  he,  as  such  con- 
testing candidate,  is  perhaps  in  position  to 
subordinate  public  interests  to  his  own  by  de- 
clining to  expose  the  frauds  by  which  the  law 
and  the  general  body  of  electors  have  been 
cheated  and  wronged  until  he  has  unsuccess- 
fully experimented  with  an  easier  and  cheaper 
method,  based  solely  upon  and  provided  by 
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the  law  for  the  solution  of  an  honest  tie,  I  do 
not  think  the  law  should  be  ingeniously 
strained  or  expanded  for  the  purpose  of  giving 
him  a  personal  advantage  as  a  reward  for  so 
doing. 

But  let  us  examine  section  1489  more 
closely.  It  plainly  provides  for  two  classes  of 
contestants:  (1)  '*anv  candidate  or  person 
claiming  the  right  to  hold  an  office  contested;" 
(2)  *•  any  elector  of  the  proper  county  desiring 
to  contest  the  validity  of  an  election,  or  the 
right  of  any  person  declared  duly  elected  to 
any  office  in  said  county."  To  determine  the 
relation  of  the  contestant  to  these  contest  pro- 
ceedings it  is  necessary,  first  of  all,  to  ascer- 
tain to  which  of  these  classes  he  belongs.  Up- 
on this  question  he  leaves  the  court  in  no  doubt. 
His  notice  declares  that  he  was  a  candidate, 
and  that  he  claims  the  office  for  himself  on  the 
ffround  that  he  received  the  highest  number  of 
legal  votes  cast;  and  he  brings  this  contest  on 
his  own  motion,  and  in  his  own  name  as  plain- 
tiff. Section  1491  provides  that  **  such  contest 
cannot  be  brought  by  an  elector  without  the 
notice  is  signed  by  the  district  attorney  of  the 
proper  county;  or.  upon  his  refusal  to  so  sign 
said  notice  of  contest,  the  contest  may  be  al- 
lowed by  the  court  or  fudge  thereof."  The 
notice  is  not  signed  by  the  district  attorney, 
nor  is  the  contest  brought  on  leave  of  court  or 
judge.  It  is  apparent  that  the  contestant  be- 
•  longs  to  the  first  class,  to  wit,  "a  candidate 
or  person  claiming  the  right  to  hold  an  office 
contested."  Dropping  out,  then,  the  words 
which  only  provide  for  and  apply  to  the  sec- 
ond class  of  contestants,  to  which  appellant 
confessedlt  does  not  belong,  the  section  reads 
thus:  *'  Any  candidate  or  person  claiming  the 
right  to  hold  an  office  contested  .  .  .  shall  give 
notice  in  writiog  to  the  person  whose  election 
he  intends  to  contest  within  twenty  days  after 
the  canvass  of  the  votes  for  such  election," — 
that  is,  the  votes  cast  at  such  election.  In  this 
case,  what  does  the  appellant  assert  as  the 
ground  of  his  contest  ?  That  he  was  duly 
elected  sheriff,  and  claims  the  office  by  virtue 
of  having  received  the  highest  number  of  votes. 


but  that  the  canvassing  board,  by  throwing 
out  the  returns  from  one  or  more  voting  pre- 
cincts, has  made  it  appear  that  he  was  not 
elect^.  When  and  how  did  they  so  make  it 
appear  ?  By  their  ''canvass  of  the  votes  for 
such  election."  Then,  when  must  he  serrehis 
notice  of  contest  ?  Within  twenty  days  after 
such  canvass;  that  is,  the  canvass  which  shows 
he  was  not  elected,  when  in  truth  and  in  fact, 
as  be  alleges,  it  Qught  to  show  he  was  elected. 
This  is  Ms  grievance.  It  occurred  then,  and 
then  commences  to  run  the  twenty  days  within 
which  he  may  institute  a  contest  for  its  cor- 
rection. Finally.  I  think  the  majority  opinioa 
is  fairly  criticisable  in  this  respect: "  The  ex- 
pression * 'canvass  of  the  votes"  in  connection 
with  election  proceedings  is  not  an  unnsasl 
one,  and  as  such  has  a  popular  and  generally 
accepted  meaning,  and  was  probably  so  usA 
by  the  Legislature.  I  think  the  opinion  in- 
vents for  and  attaches  to  it  a  new  and  unusual 
meaning,  and  that,  too,  for  the  purpose  of 
making  the  law  cover  and  control  a  case  not 
within  the  contemplation  of  the  law  makers, 
and  perhaps  not  within  the  purview  of  the 
law  itself.  The  opinion  says  that  an  elector 
cannot  serve  his  notice  of  contest  unto  a  per- 
son is  * 'declared  elected"  and  that  could  not  be 
done  in  this  case  until  the  tie  was  decided,  and 
consequently  the  elector  must  have  iwentj 
days  from  that  event  in  which  to  serve  his  no- 
tice. But  is  the  proceeding  then  and  thas 
initiated  a  contest  against  "  the  person  who9e 
election  he  intends  to  contest  V*  In  the  light 
of  the  authorities,  it  can  hardly  be  claimed 
that  respondent  received  his  certificate  or  is 
now  holding  the  office  because  he  was  elected 
thereto,  or  by  election,  for  the  Statute  only 
authorizes  the  "decision  by  lot"  in  case  he 
"shall  not  be  elected."  I  think  he  holds  the 
office,  not  by  virtue  of  an  election,  nor  because 
he  was  elected,  but  by  virtue  of  a  subsequent 
and  independent  proceeding,  made  necessary 
by  the  fact  that  neither  he  nor  his  competitor 
was  elected.  As  a  result  of  these  views,  I 
think  the  order  of  the  circuit  court  was  right, 
and  should  be  affirmed. 
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Calvin  BLAKE 
David  SAWYER. 

1.  An  application  of  a  pasrment  by  a 
creditor  to  a  debt  already  barred  by  statute 
will  not  remove  the  bar  as  to  the  balance  of  the 
debt. 


8*  An  application  of  a  payment  to  a 
debt  not  already  barred  wiu  intenupt 
tbe  running  of  the  statute  and  extend  the  time 
as  to  the  balance. 

(December  15, 1800.) 

EXCEPTIONS  by  plaintiflf  to  instnictioBS 
given  to  the  jury  bv  the  Supreme  Judidil 
Court  for  Somerset  County  (Libbey,  J.)  si 
the  trial  of  an  action  brought  to  recover  the 


Note.— ^pplteotion  of  payment  by  t/ie  creditor. 
If  some  of  the  debts  are  secured,  but  others  are 
not,  and  the  debtor  makes  a  general  payment, 
without  directing  any  special  appropriation  of  the 
money,  the  creditor  may  apply  the  money  to  those 
debts  which  are  not  secured,  and  still  retain  his 
rights  as  to  the  secured  debts.  Hutchinson  v.  Bell, 
1  Taunt.  558;  Clark  v.  Burdett,  2  Hall,  197:  Langdon 
v.  Bowen,46Vt.512. 
12  L.  R.  A. 


And  if  some  of  the  items  would  be  barred  by  the 
Statute  of  Limitations,  the  creditor  may  applv  a 
general  payment  to  them,  and  sue  upon  those  not 
bcured  by  the  Statute.  Williams  v.  Griffiih.  i 
Mees.  &  W.  900;  Mills  v.  Fowkes,  5  Bing.  X.  C,  iS^ 
See  7  Wait,  Act.  and  Def .  p.  410. 

Rule  of  the  United  Statts  Suvreme  CmurL 
The  Supreme  Court  of  the  United  States  in  a 


1890. 


Blaks  v.  Sawyer. 
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amount  alleged  to  be  due  on  a  promissory 
note,  which  resulted  in  a  verdict  in  favor  of 
defendant.    SusPtined. 

The  note  was  for  $198.72,  dated  December 
8,  1879,  and  was  payable  on  demand.  On  its 
back  it  bore  the  indorsement  '* January  26, 
1881.  Rec'd  $12.80  in  work."  The  writ  in 
this  case  was  dated  January  18,  1887. 

The  principal  defense  was  the  Statute  of 
Limitations.  ^ 

On  January  26^  1881,  Sawyer  was  owing 
the  holder  of  the  note  a  store  account  and  the 
amount  due  on  the  note.  On  that  day  he 
presented  such  holder  bills  for  work  done  to 
the  amount  of  $12.80,  with  no  direction  as  to 
which  debt  the  amount  of  the  bills  should  be 
applied  to.  The  holder  of  the  note  thereupon 
indorsed  the  amount  of  the  bills  as  a  credit  on 
the  note. 

The  further  facts  sufficiently  appear  in  the 
opinion. 

Mr.  J.  O.  Bradbury,  for  plaintiff: 

The  payment  is  an  acknowledgment  that  the 
note  was  an  existing  one,  and  operated  to  de- 
stroy the  operations  of  the  Statute  of  Limita- 
tions and  negatives  a  presumption  of  payment 
for  mere  lapse  of  time. 

E8te»  V.  Blake,  80  Me.  164. 

A  debtor  owing  several  debts  to  the  same 
creditor  has  a  right  to  apply  his  payment  at 
the  time  of  making  it  to  which  debt  he  pleases. 
If  he  makes  a  general  payment  without  appro- 
priating it,  the  creditor*^  may  apply  it  as  he 
Dleases. 

Starretl  v.  Barber,  20  Me.  461;  Hilton  v. 
Burley,  2  N.  H.  198;  Buck  v.  Spojfbrd,  40  Me. 
828. 

If  one  of  two  demands  is  within  the  opera- 
tion of  the  Statute  of  Limitations  and  the  other 


is  not,  this  circumstance  does  not  prevent^  the 
ascription  of  a  general  jiayment  to  the  former 
demand  when  the  debtor  has  not  appropriated 
it  at  the  time. 

Ramsay  v.  Warner^  97  Mass.  18.  See  also 
PoTid  V.  WtUiarju,  1  Gray,  685. 

MeMTS,  Merrill  A  Coffin,  for  defendant: 

Part  payment  in  order  to  take  the  balance 
of  the  claim  out  of  the  Statute  of  Limitations 
must  be  made  under  such  circumstances  as  to 
warrant  the  inference  that  the  debtor  thereby 
recognized  the  debt  and  signified  his  willing- 
ness to  pay  it. 

Pickett  V.  King,  84  Barb.  193;  Jeioett  v. 
Petit,  4  Mich.  508. 

When  the  circumstances  do  not  show  that' 
the  debtor  intended  to  recognize  the  debt,  and 
especially  where  they  show  that  he  did  not  so 
intend,  part  payment  will  not  interrupt  tne 
running  of  the  Statute. 

Bangs  v.  Hall,  2  Pick.  368;  Hale  v.  Morse, 
49  Conn.  481. 

Payment,  in  order  to  take  the  claim  out  of 
the  Statute  of  Limitations,  must  be  made  by 
the  defendant  or  with  his  privity.  A  payment 
neither  intended  nor  assented  to  by  Mqi  will 
not  have  that  effect. 

EUiott  V.  Mias,  10  Ind.  868;  Raseoe  v.  Hale, 
7  Gray,  274;  Stoddard  v.  Voane,  7  Gray,  881; 
Brown  v.  Latham,  58  N.  H.  80,  42  Am.  Rep. 
568;  Harper  v.  Fairley,  58  N.  T.  442. 

Where  the  creditor  holds  two  clear  and  un- 
disputed debts,  neither  one  is  taken  out  of  the 
Statute  by  evidence  of  a  part  payment  not 
specifically  appropriated  by  the  debtor. 

Bum  V.  Boulton,  2  C.  B.  476.  cited  in  notes 
to  Clarke  v.  Dutelier,  9  Cow.  679. 

The  application  of  such  a  general  payment 
by  the  creditor  to  a  particular  d^bt  does  not 


series  of  weU-considered  dedsions  has  reached  con- 
dusloDS  quite  in  harmony  with  the  current  of 
English  adjudication,  and  upon  both  princinle  and 
authority  It  la  held  that  the  debtor  or  the  party 
paying  money,  may.  should  he  so  elect,  direct  Its 
appropriation;  but  if  he  fails  to  give  such  direction* 
this  right  of  appropriation  devolves  upon  the  ored~ 
itor.  Should  he  fall  to  apply  the  fund  in  liquida- 
tion of  some  particular  debt,  the  law  will  make  the 
application  according  to  the  equities  of  the  case. 
It  should  be  added  that  after  a  litigation  has  arisen 
neither  party  is  at  liberty  to  apply  the  pay- 
ment, but  the  court  will,  in  the  furtherance  of 
Justice,  order  the  amount  credited  upon  that  debt 
for  which  the  security  is  the]  most  precarious. 
United  States  v.  January.  11  U.  8.  7  Cranch.  672,  8 
L.  ed.  443:  Alexandria  v.  Patten,  8  U.  S.  4  Cranch. 
817,  2  L.  ed.688:  Jones  v.  United  States,  48  U.  S.  7 
How.  681, 12  L.  ed.  870;  United  States  v.  Irving.  42 
U.  S.  1  How.  250, 11  L.  ed.  120:  Backhouse  v.  Patten, 
30  U.  a  6  Pet.  160, 8  L.  ed.  82;  Tayloe  v.  Sandiford, 
20  U.  8.  7  Wheat  18, 5  L.  ed.  884;  Field  v.  Holland,  10 
U.  S.  6  Cranch,  8,  8  L.  ed.  186;  National  Bank  of  New 
York  V.  Mechanics  Nat.  Bank  of  Trenton,  04  U.  8. 
437,  24  L.  ed.  176. 

The  creditor  does  not  lose  his  riprht  of  election, 
although  not  immediately  exercised;  but  after 
making  it  he  is  t>ound  by  It  Alexandria  v.  Pat- 
ten, supra. 

Neither  debtor  nor  creditor  has  a  right  to  make 
an  appropriation  after  a  controversy  has  arisen. 
United  States  v.  Klrkpatrlck.  22  U.  S.  9  Wheat 
720, 6  L.  ed.  109;  Backhouse  v.  Patton.  supra. 

Applleation  of  parrments  must  he  just  and  equitable. 
No  general  and  uniform  rule,  applicable  to  all 
12L.R.A. 


can  be  deduced  from  the  decisions.  But  the 
better  opinion  would  seem  to  be  that  the  applica- 
tion of  indefinite  payments  need  not  be  exclusive- 
ly in  accordance  with  the  interests  of  either  party, 
but  may  be  such  as  is  Just  and  equitable  under  all 
the  circumstances  of  the  case.  Stooe  v.  Seymour, 
15  Wend.  29.  See  Baker  v.  Stackpole.  9  Gow.  420; 
Truscott  V.  King,  6  N.  Y.  147;  Allen  v.  Culver,  8 
Denlo,  284:  Emery  v.  Tlchout  18  V 1 15;  Bobinson  v. 
Doolittle.  12  Vt  248;  Harker  v.  Conrad,  12  Serg.  Sc 
R.  801;  Gwlnn  v.  Whltaker,  1  Har.  &  J.  754;  Chester 
V.  Wheelwright  16  Conn.  562;  Field  v.  Holland,  10 
U.  8.  6  Cranch,  8, 3  Ved.  136;  Baine  v.  Williams,  10 
Smedes  &  M.  113;  Gkiss  v.  Stinson,  8  Sumn.  96;  Dent 
V.  State  Bank,  12  Ala.  276;  Taylor  v.  Coleman,  20 
Tex.  772. 

Under  such  ofrcumstances  it  has  been  held  that 
the  debtor  may  make  application  to  a  debt  barred 
by  the  Statute  of  Limitations,  or  within  the  Statute 
of  Frauds.  Ramsey  v.  Warner,  07  Maes.  8;  Jackson 
V.  Burke.  1  Dill.  811;  Haynes  v.  Nice,  100  Mass.  827; 
Ayer  v.  Hawkins,  19  Vt  26. 

But  a  debtor  would  not  have  the  right  to  apply 
general  payments  to  any  debt  or  item  of  account 
which  is  illegal,  or  contrary  to  law.  as  a  claim  for 
usurious  interest  or  for  articles  sold  contrary  to 
law.  Kumsey  v.  Warner.  Jackson  v.  Biu'ke» 
Haynes  v.  Nice  and  Ayer  v.  Hawkins,  supra. 

But  if  the  payment  has  been  made  on  account  of 
an  illegal  sale,  as  for  instance  of  spirituous  liquors 
sold  without  a  license,  the  purchaser  cannot  after* 
wards  rescind  the  payment,  and  insist  upon  the 
application  to  other  debts.  Caldwell  v.  Went- 
worth,  14  N.  H.  481.  See  8  Field,  Lawyer^s  Briefe,  p. 
121. 
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interrupt  the  running  of  tbe  Statute  of  Limita- 
tions thereon. 

Bopston  V.  May,  71  Ala.  898;  Armistead  v. 
Brooke,  18  Ark.  521. 

The  doctrine  for  a  time  prevailed  that  the 
Statute  of  Limitations  was  a  discreditable  de^ 
fense,  and  should  be  upheld  by  courts  only 
when  it  was  impossible  to  find  a  pretext  for 
avoiding  its  effect. 

Wherever  this  view  prevailed  the  slightest 
acknowledgment  was  held  by  courts  to  take 
a  case  out  of  the  operation  of  the  Statute. 

Burden  v.  McEUienny,  3  Nott  &  McC.  60,  10 
Am.  Dec.  570. 

Gradually  this  crude  and  mistaken  view  of 
the  nature  and  purpose  of  the  Statute  was 
abandoned,  and  the  Statute  came  to  be  regard- 
ed as  having  its  foundation,  not  on  a  pre- 
sumption of  payment,  but  on  sound  considera- 
tions of  public  policy. 

Bdl  V.  Morriwn,  26  U.  S.  1  Pet.  860,  7  L. 
cd.  178. 

Under  the  influence  of  this  more  enlightened 
view,  it  is  now  the  law  that  there  must  be  a 
clear  and  unequivocal  acknowledgment  of  the 
debt  to  take  a  case  out  of  the  Statute,  or  sus- 
pend its  running. 

Ibid.;  Bobbins  v.  Otis,  1  Pick.  368. 

The  new  promise  must  be  unconditional  in 
order  to  remove  the  bar  of  the  Statute  or  pre- 
vent its  running;  or,  if  conditional,  plaintiff 
must  show  that  the  condition  has  been  fulfilled. 

Mumford  v.  Freeman,  8  Met.  482;  Wetzell  v. 
Bernard,  24  U.  S.  11  Wheat.  309,  6  L.  ed.  481; 
Mattocks  V.  Chudwick,  71  Me.  313:  Perley  v. 
Little,  3  Me.  97;  Barter  v.  Hilh  4  Me.  41;  Lom- 
bard y.  Pease,  14  Me.  349;  Thayer  v.  Mills,  14 
Me.  800;  Pray  v.  Qarcelon,  17  Me.  146. 

A  general  acknowledgment  of  indebtedness 
is  not  sufficient  to  take  a  particular  debt  out  of 
the  Statute. 

Clarke  v.  Duteher,  9  Cow.  674;  Conway  v. 
Williams,  10  La.  568.  29  Am.  Dec.  466;  Staf- 
ford V.  Bryan,  3  Wend.  585;  Martin  v. 
Broadi,  6  Ga.  21,  60  Am.  Dec.  306. 

The  new  promise  to  be  effectual  must  be 
clear  and  positive,  and  must  distinctly  refer  to 
the  debt  sued. 

Landis  v.  Both,  109  Pa.  621,  68  Am.  Rep. 
747;  Jfftsseyv.  Kirkman,  95  N.  C.  63;  Stt^ord 
V.  Bryan,  supra;  notes  to  Whiicmnb  v.  Whit- 
ing, Dougl.  652,  1  Smith,  Lead.  Cas.  7th  Am. 
ed.  955. 

As  the  reviving  effect  of  part  payment  is  due 
to  the  acknowledgment  and  new  promise  im- 
plied therefrom,  nothing  is  clearer  than  tbat 
the  principles  just  stated  which  control  tbe 
efficacy  of  acknowledgments  and  new  promises 
should  apply  also  to  part  pavment. 

Winchell  v.  Hicks,  18  N.  Y.  559;  Shoemaker 


V.  Benedict,  11  N.  Y.  Vl^\Whiteomb  v.  WkU 
ina^  1  Smith,  Lead.  Cajs.  7th  Am.  ed.  977. 

Even  some  of  the  very  cases  which  hold  to 
the  doctrine  we  are  condemning  have  to  admit 
that  a  payment  or  acknowl^gment  which 
may  relate  to  either  of  two  separate  and  un- 
connected debts  will  throw  the  burden  of 
proof  on  the  creditor  to  show  which  was  in- 
tended, and  leave  both  within  the  Statute,  on- 
less  tbe  uncertainty  is  removed  by  further 
evidence. 

WaUcerY.  Butler,  6  El.  &  Bl.  606;  BucJan^- 
ham  V.  Smith,  28  Conn.  453. 

Walton,  J.,  delivered  the  opinion  of  tbe 

court: 

The  right  of  a  debtor  to  determine  to  which 
of  several  debts  a  payment  made  by  him  shall 
be  applied  is  unquestionable;  but  if  be  omits 
to  exercise  the  right,  the  law  allows  the  credi- 
tor to  make  the  appropriation,  and  tbe  latter 
may  apply  it  to  a  debt  already  barred  by  the 
Statute  of  Limitations.  But  such  an  applica- 
tion of  it  will  not  remove  the  statutoiy  bar 
with  respect  to  the  balance  of  the  debt  To 
have  that  effect,  the  appropriation  most  be 
made  by  the  debtor  himself. 

But  the  creditor  may  apply  the  payment  to 
any  debt  not  already  barred  by  tbe  l^tatnte  of 
Limitations,  and  thereby  prolong  the  running 
of  the  Statute  for  six  years  from  the  time 
when  the  payment  is  made. 

Apparently  this  distinction  between  adebc 
already  barred  and  one  not  already  barred  was 
overlooked  by  the  presiding  judge  in  the  trial 
of  this  cause,  for  the  indorsement  in  question 
was  made  on  the  note  declared  on  long  before 
it  would  have  become  barred  by  tbe  Statute  of 
Limitations;  and  yet  the  presiding  judge  in- 
structed the  jury  that  to  take  the  case  oat  of 
the  operation  of  the  Statute  the  plaintiff  must 
show  that  the  party  making  the  pavmeot 
made  it  and  appljed  it,  or  made  it  to  be  ap- 
plied, upon  the  particular  contract  in  suit. 
This  would  have  been  correct  if  the  indorse- 
ment had  been  made  upon  a  note  then  barred 
by  the  Statute.  But  the  instruction,  being 
given  with  reference  to  a  payment  made  befoR 
the  note  on  which  it  was  indorsed  had  beoome 
barred,  was  clearly  erroneous. 

This  distinction  between  debts  barred  hs 
the  Statute  at  the  time  when  the  payment  is 
made  and  those  not  then  barred,  is  reco-gnixed 
in  Pond  v.  Williams,  1  Gray,  630,  and  expresslT 
sanctioned  in  Bammy  v.'  Warner,  97  Mass,  b: 
And  the  law  is  so  slated  in  BusweU  on  Limita- 
tions, §81. 

Exceptions  sustained. 

Peters,  Ch.  J.,  and  Virg^  Emery. 
Foster  and  Haskell,  JJ.,  concur. 


MISSOURI  SUPREME  COURT  (2d  Div.). 


Marion  SPARKS  et  al„  Bespts., 

DESPATCH  TRANSFER  CO.,  Appt. 

(..-.Mo ) 

1.   A  corporation  which  uses  mules  in  its 


Irasiness  is  liable  on  notes  Itar  BBnlss 

Rivon  in  its  name  by  its  president  where  be  hul 
frequently  bousrht  mules  of  the  payee  and  pire« 
therefor  notes  of  the  oorporatioo,  which  tt  bad 
always  paid,  and  the  seller  had  no  reftM>D  to  tap- 
pose  that  the  present  purchase  was  not  made  f  <c 


'SOTH.—When  company  cannot  evade  liability.      I  with  its  lEnowIedge  and  without  objection,  uctad 
If   the  president  of  a  corporation   was  in  the    authority  will  be  inferred  from  such  acts,  mod  the 

habit  of  acting  as  a  business  agent  for  the  company  I  company  will  be  bound  by  them.   Doustercy  v. 

12  L.  R:  A. 
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Spabkb  v.  Despatch  Traj^bfer  Co. 
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the  corporatioii  as  the  president  represented  it  to 
\)e. 

2«   Parol  evidence,  Is  not  admissible  to 

show  that  a  negotiable  note,  si^ed  by  an  indi- 
vidual in  his  own  name  merely,  with  nothinsr  on 
its  face  to  show  any  intent  to  bind  anyone  but 
himself,  was  grlven  by  him  as  president  of  a  cor- 
poration. 

(February  24, 1881.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover the  amounts  due  on  certain  promissory 
notes  alleged  to  have  been  executed  for  de- 
fendant by  its  president.  Affirmed  in  part. 
Heveraed  in  part. 

Statement  by  Oantt,  J.: 

This  is  an  action  on  five  negotiable  prom- 
issory notes,  alleged  to  have  been  executed 
by  defendant  by  and  through  one  Stewart 
Jackson.  The  plaintiffs  were  co- partners, 
engaged  in  the  horse  and  mule  business  in 
Kansas  City,    and  had  been  for  two  years 


prior  to  the  making  of  the  notes  sued  on. 
The  defendant  was  a  business  corporation, 
organized  under  the  laws  of  this  State,  and 
doing  transfer  business  in  Kansas  City.  On 
the  21st  day  of  June,  1887,  one  Stewart  Jack- 
son, in  payment  for  certain  mules  by  him 
bought  of  plaintiffs  that  day,  gave  plaintiffs 
the  following  note : 

'  *  $1,860. 00.  Kansas  City, Mo. ,  June  21, 1887. 

"Sixty  days  after  date  I  promise  to  pay  to 
the  order  of  Sparks  Bros,  and  Hancock  eigh- 
teen hundred  and  sixty  dollars,  for  value  re- 
ceived, at  the  banking  office  of  H.  S.  Mills, 
in  Kansas  City,  Mo.,  with  interest  from 
date  at  the  rate  of  ten  per  cent  per  annum 
until  paid,  and,  if  interest  be  not  paid  annu- 
ally, to  become  as  principal,  and  bear  the 
same  rate  of  interest.  Due  Aug.  20,  1887. 
Despatch  Transfer  Co.,  by  S.  Jackson, 
^^rpsidpnt 

Ahd  on  July  5,  1887,  said  Jackson,  in  pay- 
ment of  mules  that  day  bought  of  plaintiffs, 
gave  plaintiffs  the  following  note : 

"$1,840. 00. Kansas  City,  Mo.,  July  5.  1887. 


Hunter,  54  Pa.  380;  1  Lawson,  Kights,  Remedies  and 
Practice,  §  420. 

And  it  is  held  that  a  corporation  cannot  evade  li- 
ability on  nesrotlable  paper,  indorsed  with  its  name 
by  its  asreut,  for  the  accommodation  of  a  third  per- 
son on  the  ground  that  the  a^rent  had  no  authority 
so  to  indorse  it,  where  it  appears  that  the  agent  had 
frequently  before  indorsed  its  paper,  and  procured 
it  to  be  discounted  by  the  plaintiff,  and  received 
the  avails,  and  that  the  corporation  had  recognized 
the  validity  of  such  previous  transactions.  Bank 
of  Auburn  v.  Putnam,  1  Abb.  App.  Dec.  80, 3  Keyes, 
843.  See  Percy  v.  Millaudon,  8  La.  668;  2  Walt,  Act. 
and  Def .  343. 

The  authority  of  a  corporation  or  Its  officers  to 
issue  its  promissory  note  need  not  be  expressly 
iriven  by  its  by-laws,  or  by  formal  resolution  of  the 
board  of  direotore.  Such  authority  can  be  Inferred 
from  the  acquiescence  of  tbe  corporation  in,  or  the 
recognition  by  it  of,  the  acts  of  its  accredited  offi- 
cers in  the  regular  course  of  its  authorized  business' 
First  Nat.  Bank  of  Hannibal  v.  North  Missouri  Coal 
&  Min.  Co.  80  Mo.  125. 

Beyond  tbe  powers  which  usage  and  custom  and 
the  necessities  and  conveniences  of  business  re- 
quire in  the  executive  officer  of  a  corporation,  the 
president  has  no  more  control  over  the  corporate 
property  and  funds  than  any  other  director.  He 
may,  however,  without  any  special  authority 
from  the  board  of  directors,  perform  all  acts  of 
any  ordinary  nature  which  are  incident  to  his 
office,  and  he  may  bind  the  corporation  by  con- 
tracts arising  in  the  usual  course  of  business.  To 
this  extent  he  becomes,  in  virtue  of  his  election  as 
president,  the  agent  of  the  corporation.  Stokes  v. 
New  Jersey  Pottery  Co.  46  N.  J.  L.  237;  Titus  v. 
Cairo  &  F.  R.  Co.  37  N.  3.  L.  fl8;  Leggett  v.  New 
Jersey  Mfg.  &  Bkg.  Co.  1  N.  J.  Eq.  541;  Westerfleld 
V.  Radde,  7  Daly,  326;  Bliss  v.  Kaweah  Canal  &  I. 
Co.  65  Cal.  502;  Blen  v.  Bear  River  &  A.  W.  &  Min. 
Co.  20  Cal.  C02;  Risley  v.  Indianapolis,  B.  &  W.  R. 
Co.  1  Hun.  202;  Crump  v.  United  States  Min.  Co.  7 
Gratt.  ai2;  Hodges  v.  Rutland  &  B.  R.  Co.  29  Vt.  220; 
Ashuelot  Mfg.  Co.  v.  Marsli,  1  Cush.  507;  Bright  v. 
Metalrie  Cemetery  Asso.  33  La.  Ann.  68;  Bridgeport 
Sav.  Bank  v.  Eldredge,  28  Conn.  556;  Union  Mut.  L. 
Ins.  Co.  V.  White,  108  111.  67;  Allentown  First  Nat. 
Bank  v.  Hoch,  80  Pa.  324.  See  Second  Ave.  R.  Co. v. 
Mehrbach,  17  Jones  &  S.  287;  Twelfth  Street  Market 
Co.  v.  Jackson,  102  Pa.  280;  1  Waterman,  Corp.  S 128, 
p.  443. 
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Corpomticms  act  through  their  offlciaU, 

Corporations,  of  necessity,  must  act  solely 
through  the  instrumentality  of  their  officers  or 
other  duly  authorized  agents:  and  such  officers  and 
agents  must,  like  the  agents  of  natural  persons,  be 
deemed  to  be  clothed  with  all  the  powers  and  au- 
thority necessary  or  proper  to  effectuate  the  pur- 
poses of  their  creation,  in  the  manner,  with  the 
means  and  appliances,  and  according  to  the  usages 
customary  in  the  conduct  of  the  business  and  affairs 
intrusted  to  them.  Lee  v.  Pittsburgh  Coal  &  Min. 
Co.  56  How.  Pr.  373. 

The  views  we  have  expressed  not  only  rest  upon 
good  reason,  but  they  are  abundantly  supported  by 
authority.  Merchants  Nat.  Bank  of  Boston  v.  State 
Nat.  Bank,  77  U.  S.  10  Wall.  604, 644, 19  L.  ed.  1008, 
1018;  New  Hope  &  D.  Bridge  Co.  v.  Phenix  Bank,  3 
N.  Y.  156;  American  Ins.  Co.  v.  Oakley,  9  Paige,  406, 
4  L.  ed.  780;  Emfnet  v.  Reed,  8  N.  Y.  312;  Mumf ord 
V.  Hawkins,  5  Denio,  355;  Bates,  v.  Keith  Iron  Co.  7 
Met.  224;  Clarke  Nat.  Bank  v.  Bank  of  Albion,  53 
Barb.  502;  Farmers  &  M.  Bank  of  Kent  County  v. 
Butchers  &  Drovers  Bank,  16  N.  Y.  125,  28  N.  Y.  426; 
Wild  V.  New  York  &  A.  SUver  Min.  Co.  50  N.Y.  644. 

The  president's  authority  may  be  by  parol,  and 
collocted  from  circumstances  or  Implied  from  the 
conduct  or  acquiescence  of  the  directors.  It  may 
be  inferred  from  the  general  manner  in  which  he 
has  been  suffered  by  the  directors,  without  inter- 
ference or  inquiry,  to  conduct  the  affairs  of  the  cor- 
poration: and  when,  during  a  series  of  years  or  in 
numerous  businesB  transactions,  he  has  been  per- 
mitted, in  his  official  capacity  and  without  objec- 
tion, to  pursue  a  particular  course  of  conduct,  it 
may  be  presumed,  as  between  the  corporation  and 
those  who  in  good  faith  deal  with  it  upon  the  basis 
of  his  authority  to  represent  the  corporation,  that 
he  has  acted  in  conformity  with  Instructions 
received  from  those  who  have  the  right  to  control 
its  operations,  Martin  v.  Webb,  110  U.  S.  7,  28  L. 
ed.49. 

Where  a  party  deals  with  a  corporation  in  good 
faith,  and  is  unaware  of  any  defect  of  authority  or 
other  irregularity  on  the  part  of  those  actin«r  for 
the  corporation,  the  corporation  is  bound  by  the 
contract,  if  not  ultra  vires.  Merchants  Nat.  Bank 
of  Boston  V.  State  Nat.  Bank,  77  U.  S.  10  Wall  604, 
19L.ed.l008. 

The  elementary  treatises  and  authorities  establish 
this  view.    Story,  Ag.  ed.  1863,  §  87,  p.  98. 
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* '  Thirty  days  after  date  we  promise  to  pay 
to  the  order  of  Sparks  Bros,  and  Hancock 
eighteen  hundred  and  forty  dollars,  for  value 
received,  at  the  banking  office  of  H.  S.  Mills 
&  Son,  in  Kansas  City,  Mo.,  with  interest 
from  date  at  the  rate  of  ten  per  cent  per 
annum  until  paid,  and,  if  interest  be  not 
paid  annually,  to  become  as  principal,  and 
bear  the  same  rate  of  interest.  Due  Aug.  5, 
1887.  Despatch  Transfer  Co. .  by  S.  Jac&>n. 
President. 

"Indorsed  :  Protest  waived.     S.  Jackson. " 

On  the  11th  of  June,  1887,  said  Jackson, 
for  mules  bought  by  him  of  plaintiffs,  gave 
them  this  note : 

"  $300.00.     Kansas  City, Mo. ,  June  11, 1887. 

' '  Sixty  days  after  date  I  promise  to  pay  to 
the  order  of  Sparks  Bros,  and  Hancock  three 
hundred  dollars,  with  10;?  interest  from  date, 
value  received.  Due  Aug.  10,  1887.  S. 
Jackson. " 

On  June  11th  said  Jackson,  for  mules  by 
him  bought  that  day  of  plaintiffs,  gave  this 
note : 

"1875.00.  KansasCity.Mo.,  June  11,  1887. 

"Sixty  days  after  date  I  promise  to  pay  to 
the  order  of  Sparks  Bros,  and  Hancock  three 
hundred  and    seventy-five  dollars,  with  10 

rr  cent  interest  from  date,  value  received. 
Jackson. " 

And  on  June  15  this  note : 

"$240.     Kansas  City.  Mo.,  June  15,  1887. 

"Sixty  days  after  date  I  promise  to  pay  to 
the  order  of  Sparks  Bros,  and  Hancock,  two 
hundred  and  forty  dollars,  for  one  mouse- 
colored  mule  bo't  of  C.  Sparks,  with  10  per 
cent  interest  from  date,  value  received.  Due 
Aug.  14,  1887.     S.  Jackson." 

The  plaintiffs  declare  upon  each  note  separ- 
ately, and  charge  that  the  defendant  executed 
all  five  of  the  notes,  by  its  president, 
Stewart  Jackson.  There  is  also  a  sixth  count, 
which  is  as  follows :  "  (6)  Plaintiffs,  for 
another  cause  of  action,  state  that  between 
the  10th  day  of  June,  1887,  and  the  16th  day 
of  June,  1887,  plaintiffs,  at  the  request  of 
the  defendant,  sold  and  delivered  to  the 
defendant  certain  mules  as  follows,  to  wit : 
On  the  11th  day  of  June  three  (8)  mules,  for 
$675.00;  on  the  15th  day  of  June,  1887,  one 
(1)  mule  for  $240.00;  amounting  in  all  to 
the  sum  of  $915.00;  which  said  sum  defend- 
ant owes  plaintiffs,  and  fails  and  refuses  to 
pay  the  same,  although  pavment  has  been 
demanded ;  wherefore  plaintiffs  demand  judg- 
ment against  defendant  for  the  sum  of 
$915.00,  and  for  costs." 

The  defendant,  for  its  defense,  denies  that 
it  executed  either  of  said  notes ;  denies  that 
it  ever  authorized  the  execution  of  either  of 
said  notes ;  alleges  that  said  notes  were  given 
to  plaintiffs  by  said  Jackson  on  his  own  pri- 
vate account,*  and  that  the  consideration 
therefor  was  certain  mules  and  horses  sold 
by  plaintiff  to  Jackson  for  his  individual  ac- 
count, and  in  no  way  connected  with  defend- 
ant's business ;  that  said  mules  and  horses 
were  never  delivered  to  defendant,  and  were 
never  bought  by  or  for  defendant ;  that  Jack- 
son was  carrvine  on  a  general  business  buy- 
ing and  soiling  horses  and  mules  for  his  own 
account,  which  plaintiffs  well  knew ;  and 
that  the  horses  and  mules  for  which  these 
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notes  were  given  were  bought  by  said  J«<4- 
son  in  the  ordinary  course  of  his  businett, 
and  plaintiffs  knew  he  did  not  buy  said  mules 
and  horses  for  defendant.  Defendant  set  up 
its  charter,  showing  that  by  it  it  was  only  au- 
thorized to  conduct  a  general  transfer  busi- 
ness in  the  City  of  Kansas,  moving  freight 
from  point  to  point  in  said  city ;  that  it  was 
never  engaged  in  the  business  of  buyine  or 
selling  horses  or  mules,  nor  authorized  aoy- 
one  to  do  so  for  it ;  that  said  two  notes  were 
wrongfully  executed  in  its  name  by  Jackson; 
that  It  had  no  power  to  engage  in  the  horse 
and  mule  business,  and  the  notes  and  tbe 
trades  for  said  mules  were  vlira  rirff;  also 
pleaded  especially  that  by  one  of  its  by-laws 
it  was  provided  :  "  No  debt  for  a  sum* larger 
than  $500  shall  be  contracted  in  behalf  of 
the  company  by  anv  officer. thereof,  without 
a  vote  of  the  board  of  directors  authorizing 
same."  That  the  debt  sued  for  in  the  first 
and  second  and  sixth  counts  exceeded  $500. 
That  said  mules  were  not  bought  for  defend- 
ant by  said  Jackson  in  tbe  usual  routine  of 
business ;  that  they  were  not  needed  by  de- 
fendant  for  its  business ;  that  they  were  not 
desired;  that  defendant  knew  nothing  of 
their  purchase,  and  its  board  of  directors 
never  authorized  their  purchase  nor  the  con- 
tracting of  the  debt  therefor.  This  answer 
was  verified  by  Harry  E.  Overstreet,  secre- 
tary and  treasurer.  The  reply  was  a  general 
denial.  The  cause  was  tried  by  a  jury,  and 
resulted  in  favor  of  plaintiffs  on  each  count 
except  the  sixth. 

The  facts  developed  by  the  evidence  are  as 
follows:  The  defendant  was  a  corporation 
engaged  in  the  transfer  business  in  Kansas 
City.  Stewart  Jackson  was  the  president  of 
the  Company.  The  company,  as  oriel nallj 
organized,  had  a  capital  of  $10,000—100 
shares.  Jackson  had  tbe  controlling  in- 
terest—55  shares.  Afterwards  the  stock  was 
increased  to  $80,000,  of  which  Jackson  had 
160  shares— a  majority  of  all  the  stock. 
Jackson  was  the  president  from  the  beginning 
until  he  left,  in  August,  1887,  after  the  ex- 
ecution of  the  notes  sued  on.  It  also  appean 
that  Jackson  purchased  every  mule  and  hant 
that  defendant  ever  owned  until  he  ab- 
sconded ;  that  defendant's  business  required 
mules  to  haul  the  freight  it  handled;  that 
beginning  with  November.  1885.  and  ending 
May  18,  1887,  defendants  had  some  thirteen 
different  transactions  in  mules  with  plain- 
tiffs or  the  firm  which  plaintiffs  succeeded, 
aggregating  some  $8,000;  that  in  a  number 
01  these  transactions  the  defendant  gave  its 
note  in  its  name,  by  Jackson,  who  conducted 
all  the  trades.  There  was  also  evidence  that 
the  mules  were  all  turned  over  to  defemiant's 
barns.  Defendant  offered  evidence  that  ii 
did  not  get  the  mules ;  that,  although  brouirht 
to  its  barns,  they  were  taken  out  by  Jackson, 
and  shipped  to  St.  Ix)ui8;  that  Jackson 
bought  the  mules  on  his  own  account,  and 
that  plaintiffs  knew  it.  Plaintiffs  offered 
evidence  that  they  thought  and  were  in- 
formed Ihat  the  mules  wereboueht  by  Jack- 
son for  the  defendant;  that  when  JacksoB 
gave  the  three  notes  sued  on  in  counts  3,  4 
and  5,  they  directed  him  to  ^ive  the  Com- 
pany's notes  to  the  clerk  of  plaintiffs  in  tbeir 
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counting-room,  and  did  not  know,  till  after 
Jackson  had  absconded,  the  notes  simply  bore 
his  name;  that  they  were  selling  the  stock 
to  defendant..  On  the  trial  de^ndant  ob- 
jected to  the  introduction  of  the  three  notes 
sued  on  in  the  third,  fourth  and  fifth  counts, 
for  the  reason  that  they  were  incompetent,  ir- 
relevant and  immaterial,  as  they  were  the 
individual  notes  of  S.  Jackson  alone ;  that 
defendant  was  not  and  could  not  b^  bound 
thereby.  The  court  gave  nine  instructions 
for  the  plaintiff,  in  which  the  liability  of 
defendant  for  the  acts  of  Stewart  Jackson,  done 
in  its  name,  was  correctly  defined.  The 
eighth  instruction  is  as  follows :  "  (8)  As  to 
those  notes  here  sued  on,  executed  in  the 
name  of  S.  Jackson,  the  jury  will  ascertain 
whether  these  were  executed  for  and  in  be- 
half of  the  Company-;  and  if  you  find  that 
they  were  so  executed,  then  as  to  these  the 
defendant  is  liable  thereon  to  the  same  extent 
as  if  said  notes  had  been  executed  in  the  name 
of  the  Company."  For  the  defendant  the 
court  gave  twenty-two  instructions,  fully 
submitting  all  the  issues  tendered  in  its  an- 
swer,  that  the  mules  were  purchased  by 
Jackson  on  his  individual  account,  that 
plaintiffs  knew  it,  and  whether  the  purchases 
were  vltra  vires.  The  court  refused  the 
twenty-third  instruction,  which  is  as  fol- 
lows :  "  (23)  The  jury  are  further  instructed 
that,  even  if  they  should  believe  from  the 
evidence  that  at  the  time  of  the  execution  of 
the  notes  in  controversy,  and  signed  in  the 
name  of  the  defendant  Company,  plaintiffs 
in  good  faith  believed  that  they  were  dealing 
with  defendant's  Company,  and  yet,  while 
the  mules,  which  in  return  for  said  notes 
were  delivered  to  S.  Jackson,  remained  in 
his  possession,  and  plaintiffs  knew  of  their 
whereabouts  before  disposed  of  by  said  Jack- 
son, plaintiffs  or  their  authorized  represen- 
tatives became  aware  or  had  reason  to  know 
that  said  Jackson  deceived  them  and  mis- 
represented to  them  that  said  mules  were  for 
defendant  Company,  and,  notwithstanding 
such  knowledge,  made  no  effort  to  recover 
their  said  mules,  but  suffered  said  Jackson 
to  proceed  and  dispose  of  the  same,  then  they 
cannot  recover  from  defendant  Company ; 
and  in  determining  these  questions  the  jury 
should  determine  from  the  evidence  whether 
said  mules  were  shipped  bv  said  8.  Jackson 
to  St.  Louis  and  whether  Charlie  Sparks  was 
the  authorized  representative  of  plaintiffs, 
and  whether  he  was  present  at  the  time  of 
said  shipment,  or  knew  of  the  same  in  time 
to  have  notified  plaintiffs  and  effected  a  re- 
covery of  the  mules  before  they  were  finally 
disposed  of  by  said  Jackson,  if  you  believe 
he  did  dispose  of  them.*'  The  jury  returned 
the  following  verdict:  **We.  the  jury,  find 
for  the  plaintiffs  on  the  first  five  counts  of  the 
petition  as  follows:  First  count,  principal 
and  interest,  $1,937.50;  second  count,  princi- 
pal and  intere8t,$l, 909.49;  third  count,  princi- 
pal and  interest,  $818. 33|;  fourth  count, 
principal  and  interest,  $891. 66| ;  fifth  count, 
principal  and  interest,  $250.40.  We  also 
find  for  defendant  on  the  sixth  count  of  the 
petition.      John  J.  Granfield,  Foreman.'' 

Mesirs.  Lathrop»  Smith  €b  Morrow*  for 

appellants. 
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Messrs.  Peak,  Yeag^r  €b  Ball,  for  re- 
spondents: 

From  the  previous  course  of  dealing  of  de- 
fendant with  plaintiffs,  from  the  powers  which 
defendant  at  all  times  allowed  Jackson  to  ex- 
ercise without  let  or  hindrance,  and  from  the 
powers  which  he  actually  possessed  to  pur- 
chase stock  for  defendant,  plaintiffs  were  war- 
ranted in  relying  upon  his  representations  in 
selling  and  delivering  the  stock  in  question, 
and  defendant  is  bound  by  those  representa- 
tions. 

Ifirst  Nat.  Bank  of  Hannibal  v.  North  Mis- 
souri Coal  &  Min,  Co.  86  Mo.  125;  Fifth  Ward 
Sav.  Bank  v.  First  Nat.  Bank,  1  Cent.  Rep. 
488,  47  N.  J.  L.  857;  Edwards  v.  Thomas,  66 
Mo.  468. 

It  was  no  part  of  plaintiffs'  duty,  in  the  ab- 
sence of  anything  exciting  their  suspicion  or 
putting  them  on  inquiry,  to  go  behind  the  rep- 
resentations of  defendant's  chief  officer  and 
majority  stockholder  and  investigate  the  ques- 
tion whether  he  lied  when  he  stated  that  the 
stock  was  bought  for  defendant  to  be  used  in 
its  business. 

Bank  of  Qenesee  v.  Patehin  Bank,  13  N.  T. 
809;  Lafayette  Sav.  Bank  v.  ^.  Louis  Stone- 
ware Co.  2  Mo.  App.  299. 

The  defense  of  ultra  vires  cannot  avail. 

Kansas  Lumber  Co.  v.  Kansas  Cent.  Bank, 
34  Kan.  685;  Monument  Nat.  Bank  v.  Globe 
Works,  101  Mass.  57. 

Even  in  those  jurisdictions  where  the  courts 
hold  to  the  most  rigorous  enforcement  of  the 
doctrine  that  no  recovery  can  be  had  on  a  note 
or  bill  of  exchange  against  one  not  named  in 
the  instrument,  they  will  not  reverse  the  judg- 
ment or  order  a  new  trial  where  recovery  was 
had  below  on  the  instrument  itself  instead  of 
on  a  common  count,  which  the  petition  con- 
tained, for  goods  sold  and  delivered;  the  two 
counts  being  for  the  same  amount  and  cover- 
ing the  same  matter,  and  the  jury  having  passed 
upon  the  merits. 

Pentz  V.  Stanton,  10  Wend.  271. 

Moreover  the  doctrine  itself  here  contended 
for  by  appellant  was  always  a  technical  out- 
rage and  has  been  thoroughly  exploded  and 
repudiated  in  this  State. 

Washington  Mut.  F.  In^.  Co.  v.  St.  Mary's 
Sem.  52  Mo.  480,  and  cases  cited;  Ferris  v. 
Thaw,  72  Mo.  446;  Franklin  Ave.  Oe)*rnan 
Sav.  Inst.  V.  Boseoe  Board  of  JSducation,  75 
Mo.  408;  Snider  v.  Adams  Exp.  Co.  11  Mo. 
525;  Bushong  v.  TayUyr,  82  Mo.  660. 

Oantt,  J.,  delivered  the  opinion  of  the 
court: 

The  notes  sued  on  in  this  case  were  all  exe- 
cuted by  Stewart  Jackson,  who  was  at  the 
time  of  their  execution  the  president  of  the 
defendant  below,  appellant  here.  The  first 
two  were  signed  in  the  name  of  the  Despatch 
Transfer  Company,  by  Jackson  as  president ; 
the  other  three  by  Jackson,  without  any  ref- 
erence to  the  corporation,  or  any  words  indi- 
cating that  he  intended  to  bind  anyone  but 
himself.  The  appellant  seeks  to  avoid  lia- 
bility for  any  of  these  notes,  but  its  defense 
differs,  as  to  the  first  two,  from  its  defense 
to  the  remaining  three.  Counsel  for  appel- 
lant argues  that  the  evidence  did  not  justify 
the  Instructions   given  for  respondents,    by 
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which  appellant  was  held  liable  on  the  two 
notes  signed  with  the  corporate  name.  Those 
instructions,  in  substance,  declared  the  law 
to  be  that  if  the  jury  should  find  that  Jack- 
son was  the  president  of  the  defendant,  and 
that  defendant  allowed  him  to  act  as  its 
purchasing  agent  in  buying  stock  in  the  name 
of  the  Company,  and  recognized  his  act  as 
such  by  paying  his  orders  given  on  the  Com- 
pany, or  by  paying:  his  notes  given  by  him 
for  stock  so  purchased  by  him  of  plaintiffs, 
then  defendant  was  bound  by  his  acts  in  pur- 
chasing the  mules  of  plaintiffs,  and  for  the 
notes  sued  on  in  the  first  two  counts,  unless 
plaintiffs  knew  or  had  reasonable  means  of 
knowing  that  Jackson  was  buying  these 
mules  on  his  individual  account.  The  power 
of  Jackson  to  bind  the  defendant  is  governed 
by  the  Law  of  Agency.  The  principle  un- 
derlying is  the  same  whether  the  principal 
be  a  corporation  or  an  individual.  It  is  now 
well  settled  that  when  in  the  usual  course  of 
the  business  of  a  corporation  an  officer  has 
been  allowed  to  manage  its  affairs,  his  au- 
thority to  represent  the  corporation  may  be 
implied  from  the  manner  in  which  he  has 
been  permitted  by  the  directors  to  transact 
its  business.  This  is  onlv  the  application 
of  the  principle  that  usual  employment  is 
evidence  of  the  powers  of  an  agent,  and  the 
principal  is  held  responsible  for  the  acts  of 
his  a^ent  within  the  apparent  authority  con- 
ferred on  the  affent.  First  Nat.  Bank  of 
Hannibal  v.  North  Missouri  Coal  d  Min.  Co. 
86  Mo.  125 ;  Washington  Mut.  F.  Ins.  Co.  v. 
St.  Mary's  8em.  52  Mo.  480 ;  Kiley  v.  Frosee, 
57  Mo.  390 ;  Martin  v.  WM,  110  U.  S.  7,  28 
L.  ed.  49;  Malumey  Min.  Co.  v.  Anglo- Cali- 
famian  Bank,  104  U.  8.  192,  26  L.  ed.  707. 

The  president  of  a  business  corporation  is 
its  chief  executive  officer.  He  may,  without 
any  special  authority  from  the  board  of  di- 
rectors, perform  all  acts  of  an  ordinary  nat- 
ure, which  by  usage  or  necessity  are  inci- 
dent to  his  office,  and  may  bind  the  corpora- 
tion by  contracts  in  matters  arising  in  the 
usual  course  of  business.  Boone,  Corp. 
§  144 ;  Stokes  v.  Nm  Jersey  Pottery  Co.  46  N. 
J.  L.  237. 

In  the  case  at  bar  Stewart  Jackson  was 
president  of  defendant.  He  purchased  every 
mule  that  defendant  owned  from  its  organi- 
zation until  after  the  execution  of  the  notes 
sued  on  in  this  case.  He  had  repeatedly 
signed  notes  in  the  name  of  the  corporation, 
and  the  corporation  had  honored  his  orders 
and  paid  his  notes  so  drawn.  Plaintiffs  had 
thirteen  different  transactions  with  him  as 
the  president  and  purchasing  agent  of  defmid- 
ant  prior  to  the  giving  of  the  notes  herein, 
and  his  acts  had  always  been  ratified.  The 
defendant  was  engaged  in  a  transfer  business 
in  which  the  motive  power  was  mules,  and 
it  was  in  its  written  charter  privileged  to  buy 
mules,  and  execute  its  notes  therefor.  Jack- 
son had  purchased  mules  for  defendant  of 
the  plaintiffs ;  and  on  this  occasion  he  in- 
formed them  that  he  was  purchasing  the  mules 
for  which  these  two  notes  were  given,  for 
the  defendant.  His  transaction,  under  the 
evidence,  was  within  both  his  actual  and  ap- 
parent authority  to  bind  the  defendant.  The 
evidence  is  amply  sufficient  to  bind  defend- 
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ant  on  these  two  notes ;  and  there  was  na 
error  in  the  instructions  given  for  plaintiffs 
on  these  two  notes,  and  certainly  defendant 
ought  not  to  be  heard  to  complain. 

The  action  of  the  court  in  fuimitting  parol 
evidence  to  show  that  the  defendant  was  lia- 
ble on  the  three  notes  sued  on  in  third,  foarth 
and  fifth  counts,  notwithstanding  its  name 
nowhere  appeared  on  the  notes,  and  in  in- 
structing the  jury  as  it  did  in  the  eighth  in- 
struction for  the  plaintiffs,  presents  for  our 
consideration  a  question  of  great  practical 
importance,  and  much  depends  upon  its  right 
decision.  The  exact  question  here  presented 
has  not  been  passed  on  by  this  court  in  anj 
case  that  we  have  been  able  to  find,  bat  it 
has  been  long  settled  in  many  of  our  sister 
States.  In  Massachusetts  as  early  as  1814. 
in  the  case  of  Stackpole  v.  Arnold,  11  Maae^ 
27,  it  was  held  that,  **  where  one  makes  a 
written  contract,  intending  to  act  therein  as 
the  a^ent  of  another,  and  to  bind  his  princi- 
pal. It  is  necessary  that  it  should  appear  in 
the  contract  itself  that  he  acts  as  such  agent ;' 
and  oral  testimony  was  held  inadmissible  to 
contradict,  vary  or  materially  affect  the  writ- 
ten contract.  The  same  question  came  before 
the  same  court  again  in  1868,  in  Brotrn  t. 
Parker,  7  Allen,  837.  In  that  case  one  X.  fl. 
Streeter  had  signed  two  negotiable  notes,  and 
it  was  sought  to  hold  defendant  Parker,  on 
the  ground  that  Streeter  was  his  agent,  and 
intended  to  bind  defendant.  The  court  says: 
"But  in  suits  on  promissory  notes  or  bills uf 
exchange  no  evidence  is  admissible  to  charge! 
any  person  as  principal  whose  name  is  not 
in  some  way  disclosed  on  the  face  of  the  Dole 
or  draft.  This  point  has  been  often  decided 
in  this  Commonwealth,  and  the  reasons  on 
which  the  rule  rests  have  been  fully  slated 
in  very  recent  decisions, " — citing  Siiwf'in  v. 
Loring,  5  Allen,  340,  and  cases  cited,  in 
which  it  was  said  by  Chief  Justice  Bigelow: 
"Being  negotiable  paper,  all  evidence  *- 
?iors  the  drafts  is  to  be  excluded.  It  is 
wholly  immaterial,  therefore,  that  the  de- 
fendant was  in  fact  the  agent  of  the  company 
named  on  the  face  of  the  drafts,  tliat  the 
plaintiff  knew  that  he  was  so,  and  that  the 
defendant  had  no  personal  interest  in  the 
Company. " 

In  New  York,  in  Pentz  v.  Stanton,  10  AVend. 
271,  the  cases  both  in  England  and  in  the 
different  States  of  the  Union  were  reviewed, 
and  the  conclusion  reached  "^that  no  jiersoo 
can  be  considered  a  party  to  a  bill  unless  his 
name  or  the  name  of  the  firm  of  which  he  i& 
a  partner  appear  on  some  part  of  it,''— ei tine. 
Chitty.  Bills,  22;  Fenn  v.  Rarrison,  3  T.  R. 
761 ;  Emly  v.  Lye,  15  East,   7. 

And  this  rule  is  universally  accepted  as  the 
law  by  the  recent  text- writers  on  commercial 
paper.  Tiedeman,  Com.  Paper,  §  87 :  Ran- 
dol|^,  Com.  Paper,  §  131. 

"The  reason  of  this  rule  is  that  each  paitr 
who  takes  a  negotiable  instrument  ma^es  hi» 
contracts  with  the  parties  who  appear  on  its 
face  to  be  bound  for  its  payment.  Il  is  a 
courier  without  luggage, '  whose  countenance 
is  its  passport ;  and  in  suits  upon  negotiable 
instruments  no  evidence  is  admissible  to 
charge  any  person  as  a  principal  thereto  as- 
less  his  name  in  some  way  is  disclosed  upon 
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the  instrument  itself." 
§  303 ;  Mechem,  Ag.  pp 
Myers,  4  Colo.  59. 

And  another  good  reason  for  the  rule  is 
that  every  part  of  commercial  paper  must  be 
definite  and  certain  and  contained  in  the  body 
of  the  paper  itself,  so  that  every  taker  and 
holder  understands  exactly  what  his  rights  in 
and  to  it  are,  and  with  whom  he  is  co^itract- 
ing.  Counsel  for  respondents  claim  that  this 
doctrine  has  been  repudiated  by  this  court 
in  a  number  of  decisions,  and  the  importance 
of  the  question,  and  the  earnestness  with 
which  this  is  urged,  demand  that  we  should 
state  our  reasons  for  declining  to  take  that 
view  of  the  CAse. 

The  leading  case  relied  upon  by  respond- 
ents is  Wdshtnifton  Mut.  F.  Ins.  Co.  v.  St. 
Mary*8  Sein.  52  Mo.  480.  The  note  which 
Was  the  basis  of  the  action  in  that  case  was 
as  follows: 
"$760. 

'*For  value  received  in  policy  No.  2,969, 
dated  the  fourteenth  day  of  March,  1866,  is- 
sued by  the  Washington  Mutual  Fire  Insur- 
ance Company  of  St.  Louis,  I  promise  to 
pay  said  company  (or  their  secretary  for  the 
time  being)  the  sum  of  seven  hundred  and 
fifty  dollars,  in  such  portions  and  at  such 
time  or  times  as  the  directors  of  said  com- 
pany may  agreeably  to  their  acts  of  incor- 
poration require.  Daniel  McCarthy,  Prest. 
Per  Thomas  Burke. " 

This  court  held  that  it  was  competent  to 
explain  the  ambiguity  on  the  face  of  the  note 
itself.  Speaking  for  the  court.  Judge  Sher- 
wood said  in  that  case :  "  In  the  present  case 
the  note  sued  on  is  signed  '  Daniel  McCarthy, 
l^rest. '  But  president  of  what?  Just  here, 
under  the  rules  laid  down  in  the  above  cases, 
parol  evidence  steps  in,  and  affords  a  ready 
and  satisfactory  explanation.  The  word 
'  Prest. , '  attached  to  the  name  of  Daniel  Mc- 
Carthy, is  an  ear  mark  of  the  official  capac- 
ity in  which  the  note  was  signed, — not  evi- 
dence, it  is  true,  that  the  note  was  signed  in 
that  capacity,  but  a  sufficient  basis  for  the 
introduction'  of  testimony  tending  to  estab- 
lish that  fact."  Moreover  in  that  case  the 
note  on  its  face  referred  to  policy  No.  2,969, 
which  insured  the  seminary  building  and 
church  building  belonging  to  St.  Mary's 
Seminary.  It  will  be  observed,  first,  that 
the  above  note  is  not  negotiable,  and,  sec- 
ondly, that  the  ambiguity  appears  on  its  face, 
growing  out  of  the  word  "  Prest. , "  affixed  to 
McCarthy's  name.  In  the  case  at  bar  the 
notes  are  by  their  terms  negotiable,  and  con- 
tain nothing  but  Jackson's  name  as  maker ; 
so  that  this  case  is  not  authority,  because 
the  facts  are  entirely  different.  It  is  true, 
however,  that  in  this  case  Judge  Sherwood 
quotes  from  the  decision  in  Mechanics  Bank 
of  AUxajhdria  v.  Bank  of  Columbia,  18  U.  S. 
5  Wheat.  827,  6  L.  ed.  101,  in  which  the 
Supreme  Court  of  the  United  States  says : 
"^It  is  by  no  means  true,  as  was  contended  in 
argument,  that  the  acts  of  agents  derive  their 
validity  from  professing  on  the  face  of  them 
to  have  been  done  in  the  exercise  of  their 
agency."  If  this  were  all,  it  must  be  con- 
ceded that  respondents  are  justified  in  claim- 
ing that  this  decision  is  broad  enough  to  per- 
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mit  parol  evidence  in  any  case  to  explain 
who  was  the  principal,  notwithstanding 
there  is  no  intimation  on  the  face  of  the  paper 
that  anyone  but  the  agent  is  a  party  to  it. 
But  the  Supreme  Court  of  the  United  States 
did  not  put  its  decision  on  that  ground ; 
but,  on  the  contrary,  Justice  Johnson,  who 
delivered  the  opinion,  expressly  says :  "But 
the  fact  that  this  appeared  on  its  face  to  be 
a  private  check  is  by  no  means  to  be  con- 
ceded ;  on  the  contrary,  the  appearance  of  the 
corporate  name  of  the  institution  on  the  face 
of  the  paper  at  once  leads  to  the  belief  that 
it  is  a  corporate,  and  not  an  individual, 
transaction  ;  to  which  must  be  added  that  the 
cashier  is  the  drawer,  and  the  teller  the 
payee,  and  the  form  of  ordinary  checks  de- 
viated from  by  the  substitution  of  'to  order* 
for  *  to  bearer. '  The  evidence,  therefore,  on 
the  face  of  the  bill  predominates  in  favor 
of  its  being  a  bank  transaction.  But  it  is 
enough  for  the  purposes  of  the  defendant  to 
establish  that  there  existed  on  the  face  of  the 
paper  circumstances  from  which  it  might 
reasonably  be  inferred  that  it  was  either  one 
or  the  other,  and  in  such  a  case  to  resort  to 
extrinsic  evidence  to  remove  the  doubt. "  So 
that  it  seems  clear  that  the  supreme  court 
placed  its  decision  upon  the  fact  that  upon 
the  face  of  the  paper  the  ambiguity  appeared. 
That  court  would  never  have  held  that  there 
was  any  ambiguity  on  the  face  of  the  notes 
sued  on  in  the  third,  fourth  and  fifth  counts 
in  the  case  at  bar.  Folk  v.  Moebs^  127  U. 
S.  597,  82  L.  ed.  266. 

In  Smith  V.  Alexander,  31  Mo.  193,  the  ac- 
tion was  on  the  following  note : 

"1500.     St.  Louis,  Mo.,  July  22,  1855. 

Ninety  days  after  date  I  promise  to  pay  to 
the  order  of  Messrs.  Smith  &  Co. ,  five  hundred 
dollars,  for  value  received,  negotiable  and 
payable  without  defalcation  or  discount.  J. 
H.  Alexander, Treasr. Ohio  &  Miss.  R.  R.  Co." 

In  that  case  Alexander,  having  been  sued 
on  this  note,  was  allowed  to  show  that  he 
was  treasurer  of  the  said  railroad,  and  that 
he  gave  the  note  simply  as  agent  of  said 
Company,  Judge  Ewing  saying :  "  A  mere  ad- 
dition to  the  name  of  the  party  signing  the 
contract  cannot  be  regarded  as  a  certain  indi- 
cium that  it  was  made  on  behalf  of  another. 
Where,  however,  it  is  doubtful  from  the  face 
of  the  contract  whether  it  was  intended  to 
operate  as  a  personal  engagement  of  the 
party  signing  it  or  to  impose  an  obligation 
on  some  third  person  as  principal,  evidence 
is  admissible  to  show  the  character  of  the 
transaction."  So  we  see  that  e7w(%r<?  Ewing 
places  his  ruling  on  the  doubt  appearing  on 
the  face  of  the  note,  whether  it  was  the  ob- 
ligation of  Alexander  or  the  railroad  com- 
pany. 

Shuetze  v.  Bailey,  40  Mo.  69,  was  an  action 
on  a  contract  for  half  the  value  of  a  parti- 
tion wall.  It  was  not  a  negotiable  instru- 
ment at  all,  and  in  that  case  the  contract 
was  signed,  "  Kenneth  McKenzie,  Agent  for 
Volney  Stevenson,  on  the  first  part, "  so  that 
case  is  not  similar  in  any  legal  feature  to  the 
one  at  bar. 

In  Musser  v.  Johnson.  42  Mo.  74,  action 
was  brought  on  a  written  assignment  of  a 
certain  claim  against  Johnson  and  others  by 
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Isaac  H.  Sturgeon,  president  North  Missouri 
Railroad  Company,  "attested  with  the  seal 
of  the  company,  and  countersigned  by  George 
H.  Blood.  Secr'y  N.  M.  R.  R.  Co."  It  was 
held  to  be  the  act  of  the  company.  The 
instrument  was  not  negotiable,  and  the  paper 
on  its  face  clearly  showed  it  was  the  intention 
to  assign  the  railroad  company's  right.  The 
next  case  we  are  cited  to  is  Ferris  v.  T?iaw, 
72  Mo.  446.  In  that  case  the  note  or  in- 
strument read : 

"$4,000.    St.    Louis,    Mo.,  Oct.  3d,    1870. 

• '  Twelve  months  after  date  I  promise  to  pay 
to  the  order  of  John  W.  Luke,  treasurer, 
$4,000,  y^ithout  defalcation  or  discount,  for 
value  received,  negotiable  and  payable  at 
the  Third  National  Bank  of  St.  Louis,  with 
ten  per  cent  interest  from  date,  payable  semi- 
annually. Charlie  Thaw,  W.  M.  Polar  Star 
Lodge  No.  79.  Indorsed:  Jolm  W.  Luke, 
Treasurer. " 

In  ithat  case  the  defendants  were  sued  as 
members  of  Polar  Star  Lodge  No.  79  of  An- 
cient Free  and  Accepted  Masons.  Defendant 
Thaw  was  its  chief  oiflcer,  with  the  title  of 
worshipful  master.  In  that  case  it  was  shown 
that  the  lodge  was  an  unincorporated  body ; 
that  it  had  borrowed  this  $4,000  for  lodge 
purposes.  The  loan  was  reported  to  the  lodge 
and  was  approved  at  its  meeting,  all  the  de- 
fendants voting  therefor.  It  will  be  observed 
that  in  this  case  the  ambiguity  appears  on 
the  face  of  the  paper,  and  the  court  properly 
permitted  evidence  to  show  who  were  the 
real  principals,  and  the  members  of  the  lodge 
which  received  the  money  were  held  on  it. 
It  is  true  the  learned  judge  quotes  from 
Storvj;  on  Agency  and  uses  language  that 
mignt  be  construed  to  include  any  undisclosed 
principal ;  but  it  is  not  practicable  in  every 
case  to  go  over  the  entire  law,  and  point  out 
all  the  qualifications  that  might  be  men- 
tioned, and,  when  the  law,  as  quoted,  ap- 
plies to  the  controlling  facts  in  the  case,  it 
must  be  understood  as  referring  to  those  facts. 
It  is  clear  to  us  that  the  learned  judge  who 
delivered  that  opinion  had  no  intention  of 
discussing  the  proposition  now  under  con- 
sideration. The  case  was  placed  upon  the 
ground  that,  the  lodge  having  failed  to  be- 
come a  corporation,  its  members  were  liable 
as  copartners;  and  they  were  all  shown  to 
have  ratified  the  act  of  the  worshipful  mas- 
ter, and  his  agency  appeared  on  the  paper 
itself,  so  that  it  was  unnecessary  to  discuss 
the  question  as  to  the  liability  of  a  person 
on  an  instrument  to  which  he  was  not  a 
party.  Martin  v.  Fewell,  79  Mo.  410 ;  Bieh- 
ardaon  v.  Pitts,  71  Mo.  128. 

It  remains  only  to  notice  Franklin  Ave. 
German  Sav.  Inst.  v.  Hoseoe  Board  of  Educa- 
tion, 75  Mo.  408.  That  was  an  action  on 
school  bond,  as  follows : 

"It  is  hereby  certified  that  the  special 
school  district  of  the  Town  of  Roscoe,  County 
of  St.  Clair,  State  of  Missouri,  is  indebted 
to ,  or  bearer,  in  the  sum  of  $500,  pay- 
able .  .  .  This  bond  is  issued  under  and 
by  virtue  of  an  Act  of  the  Legislature  of 
Missouri  entitled'An  Act  to  Authorize  Cities, 
Towns,  and  Yillaffes  to  Organize  for  Schools 
with    Special    Privileges.^    Jas.    Smanger. 
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Of  course,  on  the  face  of  this  bond,  it  was 
the  bond  of  the  school -district,  and  no  such 
question  as  the  one  at  bar  was  before  the  court. 

In  Snider  v.  Adams  Exp.  Co. .  77  Mo.  525, 
Snider  was  the  consignor  of  the  lost  package, 
and  this  court  held  that,  although  the  pack- 
age was  the  property  of  his  sister  Louisa, 
Snider  was  the  trustee  of  an  express  trust, 
and  authorized  to  sue.  No  question  of  ne- 
gotiable paper  was  involved  in  the  case,  so 
that  it  will  appear  from  an  examination  of 
each  of  the  cases  relied  on  by  respondents  as 
sustaining  the  action  of  the  court  in  admit- 
ting parol  evidence  to  show  that  Jackson 
was  m  fact  the  president  and  purchasing 
agent  of  appellant,  and  executed  the  three 
notes  described  in  the  third,  fourth  and  fifth 
counts  in  behalf  of  said  company,  that  they 
are  all  unlike  this  case,  in  that  in  each  of 
them  there  was  some  addition,  such  as  "*  presi- 
dent," "worshipful  master."  ** treasurer. "  or 
some  title  designating  an  agency  on  the  face 
of  the  paper  itself,  and  in  such  cases  the  law 
permits  the  ambiguity  to  be  explained :  and. 
indeed,  in  all  other  contracts  except  bills  of 
exchange  and  negotiable  promissory  notes  it 
is  always  permissible  to  show  by^arol  evi- 
dence who  is  the  real  principal.  *  TiedemaD, 
Com.  Paper,  §  87,  and  authorities  cited.  But 
wherever  the  cases  have  been  reviewed  we 
think  it  will  be  found  that,  although  the 
rule  has  bf«n  relaxed  in  those  cases  where 
the  maker  or  drawer  adds  the  word  "agent," 
or  "president."  or  the  like  after  his  name, 
yet  in  negotiable  instruments,  when  the 
principal's  name  does  not  appear,  he  is  not 
liable  on  the  bill  or  note  as  a  party  to  the 
instrument.  Devendorf  v.  West  Virginia  OH 
0,  L,  Co.  17  W.  Va.  135 ;  Fuller  v.  Eciper, 
3  Gray,  341 ;  Williams  v.  Bobbins,  16  Gray, 
77 ;  Pease  v.  Pease,  35  Conn.  131 ;  Keek  v. 
Sedalia  Breu).  Co.  22  Mo.  App.  187.  4  West 
Rep.  887 ;  Bartlett  v.  Tucker,  104  Mass.  389. 

What  we  have  here  said  is  not  in  ocnflict 
with  another  equally  well -settled  rule,  that 
a  party  may  bind  himself  by  another  than 
his  true  name,  where  he  signs  any  instrument 
with  intent  to  bind  himself,  or  signs  any 
name  under  which  he  is  shown  to  have  held 
himself  out  to  the  world  and  carried  on 
business.  In  these  cases  he  is  as  much  liable 
as  if  he  had  signed  his  true  name.  BarHett 
V.  Tucker,  104  Mass.  839. 

With  this  view  of  the  law,  then,  we  hold 
the  court  erred  in  the  admission  of  parol 
evidence  to  show  that  Jackson  executed  the 
three  notes  sued  on  in  the  thi  rd,  fourth  and  fifth 
coimts,  and  in  giving  instruction  No.  8.  as 
prayed  by  plaintiffs.  In  regard  to  tiie  re- 
fusal to  give  the  twenty -third  instmction 
asked  by  defendant,  we  think  the  court  com> 
mitted  no  error.  We  do  not  think  any  sudi 
issue  was  properly  tendered  the  plaintiffs. 
nor  do  we  think  there  was  sufficient  evidence 
to  justify  it.  if  properly  pleaded. 

We  are  dritxn  by  our  views  oj  the  law  to  ajhm 
the  judgment  of  the  Circuit  Court  on  the  first 
and  second  counts,  and  reverse  the  judgment  <w 
the  third,  fourth  and  fyth  counts,  ffunt  v. 
Missouri  R  Co.  89  Mo.  607,  6  W^  Rep. 
203,  and  cases  cited.  ' 

All  Judges  of  division  No.  2  concur. 

Petition  for  rehearing  overruled. 


1891. 
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Thomas  P.   PROCTOR,  Trustee  under  the 
Will  of  John  T.  Hancock,  Deceased, 

V, 

Irene  A.  CLARK  et  al. 
(....Maw.....) 

1.  The  question  *Srho  are  the  heirs-at- 
law^  of  a  person  wltbin  the  meaninflr  of  a 
Maasaohusetts  will  which  gives  them  an  estate  in 
a  certain  event  if  he  is  not  then  Uvingr  is  to  be  de- 
termined by  the  law  of  Massachusetts,  although 
the  person  named  is  domiciled  in  another  State. 

8«  The  *'then  heirs**  <»f  a  person  to  whom 
an  estate  is  flriven,  if  he  is  not  Uringr  on  the  death 
of  another,  are  to  be  ascertained  as  of  the  mo- 
ment of  the  latter^s  death. 

8.    A  widow  is  an  '*helr*'  of  her  husband 

to  the  extent  of  $6,000  up  to  which  she  is  Riven  an 
estate  in  fee  by  Stat.  1880,  chap.  211,  but  not  in 
respect  to  the  life  estate  given  by  Gen.  Stat.,  chap. 
90,  S 15.  Stat.  1854,  chap.  400,  S 1,  which  is  a  purely 
optional  interest  in  lieu  of  dower.  Ck)n8equently 
she  can  take  only  the  sum  of  $5,000  under  a  will 
in  favor  of  his  "heirs." 

(May  19, 1801.) 

REPORT  bv  the  Supreme  Judicial  Court  for 
Suffolk  County  (Holmes,  J.)  for  the  opin- 
ion of  the  full  court  of  a  bill  filed  by  the  trus- 
tee under  the  will  of  John  T.  Hancock,  de- 
ceased, for  instructions  how  to  proceed  in  the 
final  distribution  of  the  trust  property  under 
the  third  clause  of  the  sixth  item  of  the  will. 


The  principal  question  in  the  case  was 
whether  the  entire  fund  belonged  to  Irene  A. 
Clark,  sister  of  Charles  Henry  Hancock,  de- 
ceased, or  whether  Lydia  A.  George,  widow 
of  said  Charles  Henry  Hancock, was  entitled  to 
share  in  it. 

Messrs.  Marshall,  Hamblett  &  Burke 
and  Oeorg^e  J.  Bnrnsy  for  Irene  A.  Clark: 

The  language  of  the  will  imports  a  gift  of 
both  real  and  personal  estate  made  in  the  same 
words,  and  in  a  gift  of  real  and  personal  estate 
made  in  the  same  words,  but  one  construction 
will  be  given,  and  that  construction  will  be 
such  as  is  proper  in  respect  to  a  gift  of  real 
estate. 

Clarke  v.  Cordis,  4  Allen,  466;  Lowha/rd  v. 
Boyden,  5  Allen,  255:  Fabens  v.  Fahens,  2  New 
Eng.  Rep.  <S80,  141  Mass.  400. 

The  above  rule  is  not  varied  by  the  fact  that 
no  real  estate  is  included  in  the  trust  property 
at  the  date  of  the  widow's  decease. 

De  Beauvoir  v.  DeBeauvoir,  8  H.  L.  Cas.  524, 
and  cases  before  cited. 

When  the  testator  uses  the  same  words  in  his 
will  more  than  once,  they  must  receive  the 
same  construction  in  each  case. 

2  Jarman,  Wills,  5th  Am.  ed.  ^l^Ku^note  1; 
Uayd  V.  Rambo,  35 Ala.  709;  Carters.  Bentall, 
2  Beav.  551. 

The  plaintiff,  as  trustee  under  the  will,  was 
vested  with  all  the  property  constituting  the 
trust  estate.  He  baa  a  fee  in  the  real  estate, 
and  the  legal  title  to  the  personal  property  dur- 
ing the  lifetime  of  the  testator's  widow. 


NOTB.— Heirs-ot-Zauj;  siffniUcanee  of  the  term. 

The  term  ''heir**  has  a  very  difTerent  slirnlflcation 
at  common  law  from  what  it  has  in  those  States 
and  countries  which  have  adopted  the  civil  law.  In 
the  latter,  the  term  applies  to  all  persons  who  are 
called  to  the  succession,  whether  by  the  act  of  the 
party  or  by  operation  of  law.  The  person  wfio  is 
created  universal  successor  by  a  will  is  called  the 
testamentary  heir;  and  the  next  of  kin  by  blood  is. 
In  cases  of  intestacy,  called  the  * 'heir-at-law,**  or 
heir  by  intestacy.  The  executor  of  the  common 
law  is  in  many  respects  not  unlike  the  testamentary 
heir  of  the  civil  law.  Again,Uhe  administrator  in 
many  respects  corresponds  with  the  heir  by  intesta- 
cy. By  the  common  law,  executors— unless  ex- 
pressly authorized  by  the  will— and  administrators 
have  no  right  except  to  the  personal  estate  of  the 
deceased;  whereas  the  heir  by  the  civil  law  is  au- 
thorized to  administer  both  the  personal  and  real 
estate.  1  Brown,  Ciy.  Law,  344;  Story,  Conf.  L. 
1 6C8;  1  Bouvier,  Law  Diet,  title  Hefr. 

A  person  who  is  appointed  by  the  law  to  take  the 
estate  is  called  the  heir.  Technically  one  who  takes 
property  under  a  will  is  not  an  heir;  and  the  word 
**heir**  is  also  confined  to  those  persons  who  take 
the  real  estate.  One  cannot^be  an  heir  to  personal 
property.  Bacon,  Law  Tracts,  128:  Ck>.  Litt.  191  a, 
note  77:  Donahue*s  Estate,  86  Gal.  828;  Tiedeman, 
Beal  Prop.  §  668. 

As  Intestacy  Is  presumed  until  the  will  is  pro- 
duced, the  heir  is  relieved  from  the  burden  of  prov- 
ing that  his  ancestor  died  Intestate.  Baxter  v. 
Bradbury,  20  Me.  260;  Stephenson  v.  Doe,  8  Blaokf . 
606;  Lyon  v.  Kain,  86  lU.  868. 

The  word /''heirs,**  when  unexplained  or  uncon- 
trolled by  the  context  or  by  other  provisions,  has  a 
technical  meaning  which  may  not  be  departed 
from  (Clarke  v.  Cordis,  4  Allen,  466),  but  it  is  often 
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used  in  a  different  sense,  as  meaning  only  children 
or  issue  (Ellis  v.  Essex  Merrimack  Bridge  Proprs. 
2  Pick.  248:  Bowers  v.  Porter,  4  Pick.  196);  it  is,  in  all 
cases,  a  question  of  intention,  flaley  v.  Boston, 
108  Mass.  676. 

As  no  one  can  be  the  heir  of  a  living  person,  and 
as  the  persons  who  will  be  heirs  are  uncertain 
while  the  ancestor  lives,  a  devise  to  them  as  heirs. 
In  the  proper  sense  of  the  term,  cannot  take  effect, 
and  is  therefore  void.  This  is  obviously  so,  if  the 
devise  be  of  a  present  estate,  which  must  vest,  if 
ever,  as  soon  as  created.  Campbell  v.  Bawdon,  18 
N.  Y.  412. 

A  devise  of  property  to  be  equally  divided  among 
'^heirs**  naming  each  child,  but  describing  the 
grandchildren  only  as  the  children  of  a  deceased 
son,  means  that  the  latter  are  collectively  entitled 
only  to  the  share  which  their  father  would  have 
taken.    Eyer  v.  Beck,  14  West.  Kep.  282, 70  Mich.  179. 

In  a  will  giving  testator*s  daughter  a  certain  sum 
of  money  on  arriving  at  the  age  of  twenty-one 
years  or  the  day  of  her  marriage,  but  *Mf  she 
should  die  without  legal  heirs  or  before  she  reaches 
twenty-one  years,**  her  share  shall  go  to  his  mother, 
brothers  and  sisters,  the  term  "legal  heirs**  means 
child  or  children.  Underwood  v.  Bobbins,  117 
Ind.  808. 

A  remainder  to  "lawful  heirs*'  after  a  devise  for 
life  vests  in  those  who  were  -testator*s  lawful  heirs 
at  the  time  of  his  death,  and  not  at  the  death  of  the 
life  tenant.    Re  Tucker's  WUl  (Vt.)  Jan.  6, 1891. 

Ln  a  gift  of  personalty  to  one  for  life  and  at  her 
death  to  her  heirs,  the  word  "heirs'*  is  not  a  word 
of  limitation,  but  indicates  the  class  in  whom  own- 
ership is  vested  subject  to  the  life  interests  Pillot 
V.  Landoa,  46  N.  J.  Bq.  810. 

Those  technical  words  which  in  a  deed  are  abso- 
lutely neoessary  to  the  creation  of  particular  es* 
46 
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Perry,  Tr.  298,  316;  Doe  v.  FUld,  2  Barn.  & 
Ad.  564;  Seavs  v.  Russelly  8  Gray,  86;  1,  Kedf. 
Wills;  Cleveland  v.  Ballet,  6  Cush.  407. 

Charles  Henry  Hancock  was  never  seised  or 
possessed  of  any  interest  in  the  trust  estate. 

2  Washb.  Real  Prop.  p.  609  et  9eq.;  Colby 
y,  Duncan,  139  Mass.  898;  Kimball  v.  Lancas- 
ter, 60  N.  H.  273;  Smith  v.  Bice,  180  Mass.  441, 
442. 

The  trustee  being  vested  with  the  whole  es- 
tate during  the  lifetime  of  the  testator's  wid- 
ow, the  vesting  of  any  interest  in  the  trust 
property  which  might  remain  upon  the  death 
of  his  wife  was  postponed  until  her  decease. 

KimbaU  v.  Lancaster,  supra;  Knowlton  v. 
Sanderson,  2  New  Eng.  Rep.  100,  141  Mass. 
828. 

Charles  Henry  Hancock  never  had  any  con- 
tingent or  transmissible  interest  in  said  trust 
property;  his  interest  was  at  most  that  of  a 
mere  or  naked  i>ossibility. 

Putnam  Y.  Oleason,  99  Mass.  455;  4  Kent, 
Com.  6th  ed.  208. 

The  ^ft  is  an  original,  independent  gift  to 
the  "heiTs-at  law"  of  Charles  Henry  who  might 
be  living  at  the  decease  of  the  life  tenant. 

The  words  "heirs-at-law"  are  technical 
words,  having  long  since  acquired  a  definite 
legal  signification,  and  must  be  construed  ac- 
cording to  their  well-defined  legal  meaning; 
and  the  testator  will  be  presumed  to  have  used 
them  in  their  strict  technical  sense,  unless  there 
is  something  in  the  context  of  the  will  which 


satisfies  the  court  that  the  testator  used  them  in 
a  different  sense. 

Putnam  v.  Oleason,  99  Mass.  456;  2  Jarmas. 
Wills.  61,  62;  Harwy  v.  (Xmstead,  1  X.  Y. 
489;  CampbeU  v.  Bawdon,  18  N.  Y.  418;  GnO- 
Ties  App,  87  Pa.  93;  2  Redf.  Wills,  p.  67,  and 
note  (86);  Haley  v.  Boston,  108  Mass.  576,  579; 
Will^ns  V.  Ordway,  59  N.  H.  878;  Pub.  Stst. 
chap.  3,  g  8,  cl.  8. 

When  the  word  * 'heirs"  is  used  in  a  will  not 
to  denote  succession  but  to  describe  a  I^atee, 
and  there  is  no  context  to  explain  it  otherwise, 
the  natural  and  ordinary  sense  of  the  word 
"heirs"  should  not  be  departed  from. 

2  Lomax,  Executors,  21;  Wallace  v.  Miwr, 
86  Va.  550. 

The  reason  for  special  or  peculiar  interpreta- 
tion of  the  word  "heirs  at-law"  fails  altogether 
where  the  limitation  is  of  a  future  estate. 

Lombard  v.  Boyden,  5  Allen,  254:  CamjML 
y,  Bawdon,  supra;  Biehardsonv.  Wheatland,! 
Met.  169;  Irvine  v.  JVewlin,  68  Miss.  193. 

In  a  gift  of  real  and  personal  estate  to 
"heirs-at-law,"  that  term  means  relatirasbj 
blood. 

Putnam  v.  Oleason,  supra;  Merrill  v.  Pro- 
ton, 185  Mass.  451:  Cummingsy.  Cumminat,^ 
New  Ene.  Rep.  128,  146  Mass.  501,  507;  WU- 
kins  V.  Ordway,  supra. 

The  term  "legal  heirs,"  or  "heire,"  when 
used  in  a  technical  sense  does  not  include  the 
widow. 

Lombard  v.  Boyden,  supra;  Lord  t.  Be/unkt, 


tates  are  not  required  In  a  devise.  Jenkins  v. 
Clement,  1  Harp.  Eq.  72,  14  Am.  Dec.  098;  Peyton  v. 
Smith,  4  HcCord,  L.  476,  17  Am.  Deo.  768;  Boone, 
Real  Prop.  9  881. 

Beacvm  of  rtoX  property. 

The  descent  of  real  property  is  governed  by  the 
law  of  the  place  where  the  land  is  situated,  the  lex 
loci  rei  sUcB,  The  law  of  the  domioii,  lex  dmnicUii, 
does  not  apply  to  real  property.  And  that  Law  of 
Descent  srovems  which  was  in  force  at  the  decease 
of  the  ancestor.  The  Law  of  Descent  varies  ac- 
cording to  the  civil  polity  of  each  State,  or,  as 
Biackstone  has  it,  it  is  ''the  creature  of  civil  polity 
and  juris  posUivi.^^  In  every  State  of  the  Ameri- 
can Union  there  is  a  statute  regulating  the  descent 
of  real  property,  and  for  any  special  question  aris- 
ing under  the  Law  of  Descent  reference  must  be 
had  to  the  Statute  of  the  State  In  which  the  land 
lies.  But  these  statutes  have  many  points  in  com- 
mon, and  are  controlled  by  certain  general  princi- 
ples which  may  be  coUated  and  preseoted  in  the 
various  text  books  on  real  property.  But  for  the 
minor  details  of  the  law,  the  Inquirer  must  look  to 
the  state  statutes,  an  excellent  compendium  of 
which  may  be  found  in  volume  8  of  Mr.  Washburn^s 
Treatise  of  the  Law  of  Real  Property,  p.  21  et  wq. 
Story,  Conf .  L.  S  484;  Potter  v.  Titcomb,  28  Me.  300; 
Smith  V.  Kelly,  28  Miss.  167;  Miller  v.  MiUer,  10  Met. 
303;  Marshall  v.  King,  24  Miss.  86;  McQaughey  v. 
Henry,  16  B.  Mon.  888;  Jones  v.  Marable,  6  Humph. 
116;  Price  v.  Tally,  10  Ala.  946;  Eslava  v.  Farmer,  7 
Ala.  643. 

The  UHjrd  ''heirs**  generaUy  denotes  sueeessUm. 

In  genera],  where  there  is  a  gift  to  a  person  or 
his  heirs,  the  word  '"heirs"  denotes  succession  or 
substitution,  the  gift  being  pri  narily  to  the  person 
named,  or,  if  he  is  dead,  then  to  his  heirs  in  his 
place.  In  such  cases  it  has  often  been  held  that 
the  word  "heirs"  should  be  construed  to  mean  the 
persons  who  would  legally  succeed  to  the  property 
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according  to  its  nature  or  quality;  and  that  the 
heirs-at-law  would  take  the  real  estate,  and  the  next 
of  kin  or  persons  entitled  to  inherit  personahy 
would  take  the  personal  estate.  Such  were  the 
cases,  among  others,  of  ELaye  v.  Boltoo.  6  T.  R.  IS. 
134.  and  Wingfleld  v.  Wingfleld,  L.  R.  9  Cb.  Dir.  68. 
of  Vaux  v.*  Henderson,  1  Jac  ft  W.  388,  and  of 
Doody  V.  Higgins,  9  Hare,  App.  82. 

But  where  the  gift  is  directly  to  the  beiis  of  a 
person,  as  a  substantive  gift  to  them  of  somethior 
which  their  ancestor  was  in  no  event  to  take;  this 
element  of  succession  or  substitution  is  wantiaik 
and  the  heirs  take  as  the  persons  designated  In  the 
instrument  to  take  in  their  own  right;  and  In  sodi 
cases  the  courts  have  usually  held  that  the  word 
''heirs"  must  receive  the  meaning  which  it  bcmn  at 
common  law,  as  the  persons  entitled  to  succeed  to 
real  estate  in  case  of  intestacy.  De  Beau^'olr  v.  De 
Beauvoir,  3  H.  L.  Cas.  584;  Forster  v.  Sierra,  4  Vek. 
Jr.  766;  Swaine  v.  Burton,  IS  Yea.  Jr.  asS;  Mounser 
V.  Blamire,  4  Rubs.  884. 

This  distinction  was  recognised  In  Massarhusecsf 
in  Clarke  v.  Cordis,  4  AUen,  468, 480,  where  the  court, 
in  speaking  of  the  word  "heirs"  as  used  in  the  v9l 
then  under  consideration,  said:  **It  was  not  »- 
tended  to  denote  succession,  that  is,  to  vest  the  «»- 
tate  In  the  legatees  as  successors  of  or  sutetitiiis 
for  the  sons  of  the  testator,  so  that  they  would  take 
the  same  estate  in  nature  and  quality  as  that  wUeh 
would  have  come  to  them  by  descent.  They  are  to 
take  by  force  of  the  will  as  purchasers.  Tbe  word 
is  used  to  designate  the  persons  who  ar«  v>  take 
the  real  and  personal  estate  as  independent  oh|e«l» 
of  the  gift.  It  is  therefore  to  be  Interpreted  as  a 
mere  term  of  description  of  a  dass  of  petnoos  who 

.    .    .    are  to  take  the  estate." 

The  weight  of  authority  and  the  better  reasoa 
favor  the  giving  of  a  strict  constnietioii  d  t^ 
word  "heirs,"  and  this  has  been  the  nmntt^u  tern- 
dency  in  Massachusetts  and  in  other  iueiaMetiom, 
Fabens  v.  Eabens,  2  New  Bng.  Kep.  880,  141  Mass. 
896.    See  also  Herrm  V.Preston,  136  Maflk  453:  LoA- 
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68  Me.  879;  Back  v.  Paine,  75  Me.  582;  XTnfHed 
V.  Heberer,  63  Ind.  68,  72;  Tillman  v.  Davis, 
95  N.  Y.  17;  Riehardion  v.  Martin,  65  N.  H. 
45. 

Even  when  a  widow  is  /j^iven  by  statute  a 
portion  of  her  husband's  real  estate  in  fee,  she 
is  not  thereby  made  his  "heir"  in  the  general 
sense  in  which  that  term  is  usually  used  and 
understood. 

Untried  v.  Heberer,  mipra;  Acts  1880,  chap. 
211;  tub.  Stat.  chap.  124,  §§1,  8. 

The  trust  fund  in  question  did  not  yest  until 
the  decease  of  the  testator's  widow,  and  only 
those  ^ho  sustained  the  relations  of  '*heirs-at- 
law"  at  the  time  the  estate  vested  in  possession 
can  share  in  this  estate. 

1  Redf.  Wills,  p.  892;  Sears  v.  Bussell,  8 
Gray,  86. 

At  the  time  of  the  decease  of  the  testator's 
■widow,  the  only  person  who  sustained  the  re- 
lation of  •*heir-at-law"  to  Charles  Henry  Han- 
cock was  his  sister,  Irene  A.  Clark.  If  the  de- 
fendant Lydia  A.  Gkorge  ever  sustained  that 
relation,  she  had  ceased  to  do  so  long  before 
the  death  of  the  testator's  widow  by  marrying 
again. 

Com.  V.  Powell,  51  Pa.  488;  Blodgett  v.  Brins- 
maid,  9  Vt.  27,  80;  Paddock  v.  Wells,  2  Barb. 
Ch.  381,  5  L.  ed.  668.  See  also  JDaggettv. 
Slack,  8  Met.  450;  Bassett  v.  Granger,  100 
Mass.  348;  Band  v.  Sanger,  115  Mass.  124. 

If.  under  any  view  of  the  law  and  facts,  it 
shall  be  held  that  the  defendant  CJeorge  was, 
on  the  decease  of  the  testator's  widow,  one  of 


her  former  husband's  *'then  heirs-aMaw,"  in 
the  sense  in  which  the  testator  used  that  term, 
and  as  such  heir  is  entitled  to  anything  in  this 
trust  estate,  her  interest  therein  must  be  limited 
to  an  amount  not  exceeding  $5,000  in  value. 

Watson  V.  Watson,  150  Mass.  84;  Lincoln  v. 
Perry,  4L.  R  A.  215,  149  Mass.  868,  874. 

Messrs.  Cansten  Browne  and  J.  Henry 
Taylor,  with  Mr,  Millard  F.  Bowen,  for 
Lydia  A.  George: 

Upon  the  death  of  the  testator's  widow,  the 
heirs  of  Charles  Heniy  Hancock  took  this  fund 
as  purchasers  under  the  will  of  John  T.  Han- 
cock, and  not  by  descent  from  him.  The 
property  passed,  not  as  the  estate  of  Charles, 
but  as  the  estate  of  his  brother,  to  those  per- 
sons who  should  be  heirs  of  Charles  at  his  de- 
cease and  upon  the  testator's  widow's  decease. 

Barton  v.  Bigelow,  4  Gray,  858;  Upham  v. 
Emerson,  119  Mass.  509. 

A  distinction  has  been  made  between  the  sig- 
nificance of  the  word  '*heir8"  when  used  in 
conveyances  or  devises  of  real  estate,  and  when 
used  in  reference  to  personal  estate.  As  to  the 
former,  it  has  been  held  that  it  refers  to  heirs 
proper;  and  if  the  intent  be  to  designate  those 
only  who  are  strictly  heirs,  it  should  be  clearly 
so  stated. 

Clarke  v.  Cordis,  4  Allen  466;  Lorin^  v. 
Thomdike,  5  Allen,  257;  M&rrill  v.  Preston, 
185  Mass.  451. 

After  this  "trust  fund"  was  transformed, 
under  power  in  the  w  U,  entire  y  into  personal 
securities,  and  at  the  time  of  the  death  of  tes- 


bard  v.  Boyden,  5  Allen,  249;  Loring  v.  Thomdike, 
5  Allen,  2S^. 

The  rtOe  in  SheUey^s  Case. 

The  celebrated  rule  in  ShtXUy^s  Case  enforoes  the 
proposition  that  the  word  *'heirs,"  as  used  in  its 
technical  sense,  must  be  construed  as  meaninsr  that 
the  distribution  Is  affected  by  the  methods  ancient- 
ly In  voflTue  under  the  common  law.  But  resort 
may  be  bad  to  the  contrary  to  show  that  the  term 
a»  employed  by  the  testator  is  merely  desGriptio 
personam,  and  where  this  occurs  the  question  natu- 
rally arises,  What  persons  were  intended  to  share 
in  the  testator^s  bounty?  Similarly  it  may  be  af- 
firmed, that  where  the  context  of  a  will  shows  that 
the  word  **hoir8,"  as  employed  by  the  testator,  was 
intended  to  embrace  children  of  certain  parentage, 
the  will  must  be  so  construed  as  to  effectuate  this 
intent.  Fahmey  v.  Holsinger,  66  Pa.  388;  Hinton 
v.  Milbum,  28  W.  Va.  166;  Stuart  v.  Stuart,  18  W. 
Va.  675;  Bland  v.  Bland,  103  HI.  12;  Berg  v.  Ander- 
son, 72  Pa.  87;  Haverstiok's  App.  108  Pa.  894;  Brad- 
lee  V.  Andrews,  187  Mass.  60;  Lockwood's  App.  4 
New  Bngr.  Rep.  679,  66  Conn.  157.  See  iiote  append- 
ed to  the  case  of  Vanolinder  v.  Carpenter  (lU.) 
2  L.  R.  A.  455;  also  Boston  Safe  Deposit  &  Trust 
Co.  V.  Coffin  (Mass.)  8  L.  R;  A.  740. 

There  is  a  growing  tendency  on  the  part  of  the 
American  court,  when  called  upon  to  place  a  con- 
struction upon  this  word  and  determine  the  par- 
ticular class  of  individuals  who  are  entitled  to  a 
beneilt  under  it,  to  rely  in  part  at  least  upon  the 
species  of  property  bequeathed.  Thus,  a  bequest 
of  personal  property  *i»  heirg,''  is  construed  to  in- 
clude those  only  who  would  be  entitled  under  the 
Statutes  of  Distribution,  while  a  bequest  of  real 
estate,  or  of  a  mixed  estate  consisting  of  an  amal- 
gam of  realty  and  personalty,  is  regarded  as  a  gift 
to  those  who  would  be  entitled  to  inherit  the  testa- 
tor's real  property.  Hackney  v.  Griffin,  6  Jones, 
Bq.  888;  Tillman  v.  Davis,  95  N.  Y.  17;  Nelson  v. 
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Blue,  68  N.  C.  660;  McCabe  v.  Spruil,  1  Dev.  Eq.  190; 
Rogers  v.  Brickhouse,  5  Jones,  Eq.  804;  ScUdder  v. 
Vanarsdale,  18  N.  J.  Eq.  109;  Clarke  v.  Cordis,  4  Al- 
len, 480:  Ferguson  v.  Stuart,  14  Ohio,  140;  Hascall 
v.  Cox,  49  Mich.  485;  Ward  v.  Saunders.  8  Sneed 
(Tenn.)  891;  McCormiok  v.  Burke,  2  Dem.  187;  Cor- 
bitt  V.  Corbitt,  1  Jones,  Bq.  117;  Loring  v.  Thom- 
dike, 5  Allen,  200;  Ireland  v.  Parmenter,  48  Mich. 
631:  Clay  v.  Clay,  2  Duvall,  296;  Eddings  v.  Long« 
10  Ala.  205. 

Rvie  as  established  in  the  New  York  courts. 

The  word  **heir8"  is  not  necessary  In  New  York 
to  create  or  convey  an  estate  in  fee,  nor  does  its 
use  distinguish  a  fee-simple  absolute  from  a  de- 
feasible fee  or  a  conditional  fee.  The  distinction 
must  be  made  and  sought  in  words  of  defeasance 
or  of  condition.  1  Rev.  Stat  749;  2  Rev.  Stat. 
Banks'  6th  ed.  1180, 9  1,  722, 1100,  S  2. 

A  gift,  by  will,  of  personal  property  to  the 
''helrs^'  of  any  person  in  the  event  of  his  death  is  a 
gift  to  those  who,  If  such  person  died  Intestate, 
would  succeed  to  his  personal  property  according 
to  law,  unless  the  *'heir.at-law''  is  the  person 
^Mesignated"  in  the  will  to  take  the  personal  prop- 
erty. HoUoway  v.  HoUoway,  6  Yes.  Jr.  899;  Yaux 
V.  Henderson,  1  Jac.  A  W.  888,  note:  Glttings  v.  Hc- 
Dermott,  2  Hyl.  ft  K.  69;  Jacobs  v.  Jacobs,  16  Beav. 
557:  Low  v.  Smith,  2  Jur.  N.  8.  844:  Doody  v.  Hig- 
gins,  2  JEay  ft  J.  729;  Re  Porter's  Trust,  4  Kay  ft  J. 
188;  Re  Philp's  WUl,  L.  R.  7  Eq.  Cas.  151;  Flnlason 
V.  Tatlock,  L.  R.  9  Bq.  Cas.  288;  Re  Steevens'  Trusts, 
L.  R.  16  Eq.  Gas.  110;  Wingfleld  v.  Wingfleld,  L.  R. 

9  Ch.  Div.  668;  Croom  v.  Herring,  4  Hawks,  388; 
Freeman  v.  Knight,  2  Ired.  Eq.  72;  Eddings  v.  Long, 

10  Ala.  208;  Corbitt  v.  Corbitt,  1  Jones,  Bq.  114; 
Bcudder  v.  Yanarsdale,  18  N.  J.  Eq.  109;  Houghton 
V.  Kendall,  7  Allen,  72;  Sweet  v.  Dutton,  109  Mass. 
689;  De  Beauvoir  v.  De  Beauvoir,  8  H.  L.  Cas.  624; 
Re  Roote,  1  Drew,  ft  S.  228;  Clarke  v.  Cordis,  4  Al- 
100.466. 
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tator's  widow,  the  trustee  was  bound  to  treat 
it  all  as  personalty,  and  to  distribute  it  as  in 
WMU  V.  Stanfield,  6  New  Ene.  Rep.  56,  146 
Mass.  424,  where  it  was  held  that  the  term 
*'beirs-atlaw"  meant  next  of  kin,  or  persons 
entitled  under  the  Statute  of  Distributions  re- 
lating to  personal  estates. 

The  word  "heirs"  when  used  in  a  gift  of 
personalty,  refers  primarily  to  those  who 
would  be  entitled  to  take  under  the  Statute  of 
Distributions. 

Houghton  v.  KendaUy  7  Allen,  72;  Sweet  v. 
Button,  109  Mass.  589:  MemU  v.  Preston,  135 
Mass.  455;  Latery  v.  Egan,  8  New  Eng.  Rep. 
489,  143  Mass.  889. 

The  fact  that  Charles  Henry  Hancock  died 
before  testator's  widow  does  not  affect  Mrs. 
George's  claim,  because  his  death  was  contem- 
plated by  testator,  and  provided  against  in  the 
will;  and  the  same  persons  who  were  in  the 
mind  of  the  testator  at  the  time  of  his  making 
the  will  cannot  be  changed  by  the  death  of  his 
brother  before  his  widow's  death. 

Watson  V.  Wataon^  150  Mass.  84,  doefs  not 
touch  this  case;  there  the  tenant  for  life  of 
real  estate  being  in  possession,  the  widow's 
claim  was  not  upheld,  because  her  husband 
died  with  only  a  vested  remainder. 

Lincoln  v.  Perryy  4  L.  R.  A.  215.  149  Mass. 
868,  is  distinguished  frpm  the  case  at  bar,  for 
there  was  no  trustee,  with  authority  to  sell  and 
convert  into  personal  securities,  appointed  by 
that  will, — and  it  was  not  contemplated  in  that 
will  that  the  estate  should  be  divided  as  exist- 
ing in  the  trustee's  hands  at  the  time  of  the  death 
of  testator's  widow. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  for  the  construction  of  a  clause 
in  a  Massachusetts  will,  which  clause  is  the 
final  disposition  of  a  trust  of  the  residue  of  the 
testator's  estate,  "real,  personal  and  mixed"  and 
is  as  follows:  **8d.  Upon  the  decease  of  my 
said  wife,  then  to  pay  and  convey  in  fee  all 
the  trust  property,  as  it  then  exist-s,  to  my  said 
brother,  Charles  Henry  Hancock,  if  then  liv- 
ing, but  if  he  is  not  then  living  then  to  convey 
the  same  in  fee  to  bis  then  heirs-at-law, — where- 
upon ttbis  trust  shall  end."  The  testator's 
widow  is  dead.  Charles  Henry  Hancock  died 
before  the  testator  and  the  question  is,  Who 
take  as  his  heirs-at-law  ?  More  specifically  the 
question  is  whether  the  whole  fund  goes  to  his 
sister  Irene  Clark,  or  wbeiher  his  widow,  now 
Lydia  A.  Gkorge,  is  entitled  to  any  and  what 
share. 

The  trust  fund  consisted  of  both  real  and 
personal  estate  at  the  time  of  the  testator's 
death,  and  is  contemplated  as  including  land 
by  the  will.  This  fact,  the  use  of  the  words 
''convey  in  fee"  and  the  use  of  the  similar 
phrase,  "convey  the  same  in  fee  to  his  then 
heirs-at-law"  in  the  fifth  section  of  the  will, 
which  deals  only  with  land,  show  that  "heirs- 
at-law"  must  be  construed  to  mean  those  who 
would  be  entitled  to  succeed  to  real  estate  in 
case  of  intestacy.  Lincoln  v.  Perry,  149  Mass. 
868,  873,  4  L.  R.  A.  215;  Fdbem  v.  Fabena, 
141  Mass.  395.  899,  2  New  Eng.  Rep.  880; 
Merrill  v.  Preston,  185  Mass.  451. 

The  facts  that  the  trustee  is  to  convey  the 
property  as  it  then  exists,  and  that  he  had 
12  L.  R.  A. 


power  to  sell  and  had  sold  the  land,  are  sot 
sufficient  to  distinguish  this  case  from  the  for^ 
going  and  to  bring  it  within  White  v.  ^n- 
JUld,  146  Mass.  424,  6  New  Eng.  Rep,  56;  CW- 
man  v.  KreU,  152  Mass.  214;  Keiu/aU  v.  GUa 
son,  152  Mass.  457. 

Charles  Henry  Hancock  died  domiciled  io 
Minnesota,  but  it  has  been  decided  that  Uk 
words  under  consideration  must  be  takea  to 
mean  those  who  would  be  entitled  hy  Massa- 
chusetts law  to  succeed  to  land  in  Massacfaa- 
setts.  Lincoln  v.  Perry  and  Godman  v.  ErtU, 
supra. 

Again,  the  words  mean  those  who  woold 
have  been  entitled  if  Charles  Hancock  IumI 
died  at  the  moment  appointed  for  the  con- 
veyance, that  is,  at  the  death  of  the  testator's 
widow  on  January  6,  1890.  The  j^f t  is  to 
Charles  Hancock's  "then  heirs."  'The  word 
"then"  takes  the  case  out  of  the  ceneral  rule 
illustrated  by  Dove  v.  Torr,  128  Mass.  38;  Ab- 
bott V.  Bradstreet,  8  Allen,  587,  and  WhaU  ▼. 
Converse,  146  Mass.  845, 5  New  Eng.  Rep.8SS. 
and  brings  it  within  the  exception  established 
by  Knowlton  v.  tianderson,  141  Mass.  2S&,t 
New  Eng.  Rep.  100;  Fargo  yr.  Milter,  150  Mass. 
225,  6  L.  R.  A.  690;  Wood  v.  BuUard,  151 
Mass.  825,  885,  7  L.  R.  A.  304;  for  qualifying 
"heirs"  as  it  does  it  can  only  mean  heirs  ascer- 
tained as  of  that  time. 

It  follows  that  we  must  look  to  Pub.  Sut. 
chap.  124,  $$  8,  in  order  to  ascertain  whether 
the  widow  falls  within  the  words  of  the  will. 
If  her  husband  had  died  intestate  and  had  left 
no  issue  living  she  would  have  taken  bis  red 
estate  in  fee  to  the  amount  of  $5,000.  To  that 
extent  at  least  under  our  decisions  she  is  in 
heir-at-law.  Lavery  v.  Egan,  143  Mass.  88I. 
8  New  Eng.  Rep.  439;  Lincoln  v.  P^rry.  149 
Mass.  868.  874,  4  L.  R.  A.  215;  McMakon  x. 
Gray,  150  Mass.  289, 290, 5  L.  R.  A.  74a  3Vw 
jurefiunt  heredes  omnes  qui  ex  senntus  eonsfiUii 
aut  er  constitutiontbus  adhereditatem  Toeantur. 
Dig,  5.  3,  3. 

The  fund  is  given  as  one  whole  to  the  heirsL 
Therefore,  when  it  is  settled  that  the  widow  is 
an  heir,  the  will  gives  her  a  share  in  the 
whole  fund  and  not  merely  in  such  part  as 
happened  to  be  land  at  the  testator's  death. 
But  we  must  look  to  the  Statutes  of  Deseeotto 
determine  the  proportion  which  will  come  to 
her  as  well  as  to  discover  whether  she  is  one  of 
the  donees.  "A  devise  to  heirs  designates  not 
only  the  persons  who  are  to  take,  but  alao  the 
manner  and  proportions  in  which  they  take." 
Oummings  v.  Cummings,  146  Masa.  501,  507,  ( 
New  Eng.  Rep.  128;  Bandy.  Sanger,  115  Masi. 
124, 128;  Holbrook  v.  Harrington,  16  Grav.  102, 
104:  Houghton  v.  Kendall,  7  Alien,  72,  77.  '^; 
Lavery  v.  Egan,  supra;  BuUock  y.  Downes,  % 
H.  L.  Cas.  1,  14,  22,  80. 

It  is  clear,  then,  that  she  takes  $5,000.  Her 
right  to  that  amount  would  have  vested  atoooe 
upon  her  husband's  death  and  would  not  haw 
been  devested  by  her  subsequent  marriage.  See 
Foster  v.  Fifidd,  20  Pick.  67,  70.  Bat  tke 
fund  is  stated  (o  amount  to  |21,000,  mud  the 
(question  remains  whether  she  is  "entitled  do> 
ing  her  life  to  one  half  of  the  other  reai  estate," 
here  represented  by  the  real  of  the  fund,  ac^ 
cording  to  the  further  provision  of  Pub.  Stat, 
chap.  124,  ^  8.  The  answer  depends  on  wheth- 
er she  is  to  be  regarded  as  an  heir  in  reaped  of 


1891/ 


COPP  V. -LOUISYILLB  &  NA^BHyiLUC  R.  Co. 


726 


this  life  interest  as  well  as  of  what  she  gets  in 
fee. 

Undoubtedly  there  is  nothing  in  the  nature 
of  things  to  prevent  the  inheritance,  status  or 
estate  of  an  ancestor  being  continued  b^  more 
than  one  successively  as  well  as  conjointly. 
When  the  inheritance  descended  to  several  per- 
sons as  parceners  they  were  said  to  be  but  one 
heir  to  their  ancestor.  Year  Book  20  Edw.  I. 
200,  226;  Litt.  §  241;  Dyer,  29  a,  pi.  194.  In 
like  manner  it  was  said  that  "he  in  the  rever- 
sion and  this  particular  tenant  are  but  one  ten- 
ant." Brooker'8  Case,  Godbolt,  376,  377;  Co. 
Litt.  49ja,  6, 143  a;  Wing,  Max.  55,  pi.  8, 113; 
HaynesY.  Boardman,  119  Mass.  414.  The  con- 
tinuity of  person  or  fictitious  identification  of 
heir  and  ancestor  (Day  v.  Worcester,  JV.  <fc  R. 
R  15  Mass.  302,  807,  808)  is  reconsilable  with 
either  form  of  internal  subdivision.  The  per- 
sona is  one,  although  the  individuals  sustain- 
ing it  are  different.  It  may  follow  from  Sears 
V.  Sears,  121  Mass.  267,  that  a  widow  in  pos- 
session claiming  her  statutory  interest  would 
stand  better  for  the  purpose  of  acc^uiring  a  title 
by  prescription  or  adverse  possession  by  tack- 
ing the  time  of  her  adverse  use  or  occupation 
to  that  of  her  husband,  than  one  having  only 
a  right  of  dower  unassigned  was  held  to  do  in 
Sawyer  v.  Kendall,  10  <^sh.  241.  To  that  ex 
tent  there  might  be  sufficient  privity  or  partial 
identification  between  them,  as  there  is  between 
vendor  and  purchaser.  Leonard  v.  Leonard, 
7  Allen,  277. 

But,  on  the  other  hand,  the  notion  of  heir 
always  has  been  that  of  one  on  whom  the  law 
casts  an  estate  of  inheritance  immediately  on 
the  death  of  the  owner.    Lattery  v.  Elgan,  148 


Mass.  889,  892,  8  New  Eng.  Rep.  489;  Co.  Litt. 
7  b.  The  takers  of  the  life  estate  heretofoire 
created  by  the  common  law  or  by  statute  on 
the  owner's  death,  such  as  dower,  curtesy  or 
homestead  are  not  heirs.  The  life  estate  in 
question,  although  nowgiven  the  widow  by  the 
same  section  of  the  Public  Statutes  which 
gives  her  the  fee  up  to  |5,000,  comes  from  a  dif- 
ferent statute  and  is  given  with  a  different  end. 
The  fee  is  given  her  by  Stat.  1880,  chap.  211; 
the  life  estate  by  Gen.  Stat.,  chap.  90.  $  15, 
Stat.  1864,  chap.  406,  §  1.  The  latter  is  a 
purely  optional  mterest  in  lieu  of  dower  and  is 
substantially  equivalent  to  the  "estate  by  the 
curtesy  or  other  life  interest"  given  the  hus- 
band by  Pub.  Stat,  chap.  124,  §  1. 

In  Sears  v.  Sears,  121  Mass.  267,  the  Statute 
of  1854  is  said  to  be  a  modification  of  the  Stat- 
ute of  Descents.  The  suggestion  was  not  neces- 
sary to  the  decision.  But  whether  it  be  true 
or  not  of  the  first  section,  as,  no  doubt  it  is  of 
others,  plainlv  the  court  did  not  regard  the 
widow  as  an  heir,  inasmuch  as  they  said  that 
immediately  on  the  death  of  her  husband  she 
becomes  a  tenant  in  common  with  his  heirs. 
So,  in  Pub.  Stat.,  chap.  124,  §  10,  a  widow  hav- 
ing an  undivided  life  interest  by  the  provisions 
of  law  is  contrasted  with  the  heirs;  "if  her 
right  is  not  disputed  by  his  heirs"  the  interest 
may  be  assigned  to  her,  etc. 

Taking  these  considerations  into  account  and 
also  that  so  far  as  we  know  the  contrary  was 
never  argued  in  this  case  or  any  other,  we  are 
of  opinion  that  we  cannot  extend  the  principle 
of  Lavery  v.  E^an  to  the  widow's  life  interest, 
and  therefore  that  she  takes  only  $5,000. 

Decree  accordingly. 
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*  1.  A  iBguX  or  equitable  r%ht  under 
state  laws  may  be  prosecuted  before  state 
courts,  and,  when  the  parties  reside  in  different 
States,  before  federal  courts,  subject  to  this  quali- 
fication, tliat,  when  a  right  arises  under  a  law  of 
the  United  States,  Congress  may  give  the  federal 
courts  exclusive  Jurisdiction. 

8.  Ifan  Act  of  Congress  gflves  a  penalty 
to  a  party  aerfir>^eved«  without  specifying  a 
remedy  therefor,  it  may  be  enforced  in  a  state 
court;  but  if  a  right  is  conferred  by  statute,  or  a 


specific  remedy  is  provided,  or  a  new  power  and 
means  of  execution  are  erranted,  the  right  can  be 
enforced  only  in  the  mode  prescribed  by  the 
Act. 
8«  A  party  who  seeks  danumpes*  alleged 
to  have  been  sustained  in  consequence  of  the  vio- 
lation by  a  common  carrier  of  the  Interstate  Ck)m- 
merce  Law,  as  the  Act  provides  for  redress  by 
procedure  either  before  the  commission,  or  by 
suit  before  the  federal  court,  cannot  bring  suit 
before  the  state  court,  which  is  without  Jurisdic- 
tion to  enforce  the  right,  but  is  relegated  exclu- 
sfvely  to  the  commission  or  the  federal  court; 
otherwise,  the  party  would  have  a  third  alter- 
native or  mode  of  redress,  not  contemplated  by 
the  Act,  by  which  he  is  restricted  to  one  of  two 
remedies. 

(April  27,  1881.) 


NOT*.— Concurrent  iwri8di<^<on  of  federal  and  state 
courts. 

The  power  of  Congress  to  constitute  inferior 
courts  endows  it  with  the  power  to  define  their  Ju- 
risdiction.   De  Groot's  Cases,  7  Ct.  CI.  2. 

Though  the  sovereignties  of  the  general  and 
state  government  are  distinct,  and  neither  can  in- 
terfere with  the  proper  Jurisdiction  of  the  other 
(Ableman  v.  Booth,  62  U.  8.  21  How.  606, 16  L.  ed. 
169J,  yet  concurrent  Jurisdiction  with  state  courts 
is  given  by  the  Judiciary  Act  to  the  circuit  courts 
of  the  United  States  in  any  suit  at  law  or  in  equity. 
See  Judiciary  Act  Sept  24, 1789;  1  Stat,  at  L.  78;  Rev. 
12  L.  R.  A. 


Stat.  S  629;  Act  March  a,  1876,  as  amended  in  1887, 
1888;  25  U.S.  Stat.  438. 

Rights,  whether  legal  or  equitable,  may  be  as- 
serted in  either  the  federal  or  state  courts,  sub- 
ject, however,  to  the  qualification  that  where  a  right 
arises  under  a  law  of  the  United  States,  Congrere 
may,  if  it  sees  fit,  give  to  the  federal  courts  exclu- 
sive Jurisdiction.  See  The  Moses  Taylor,  71 U.  S.  4 
Wall.  429, 18  L.  ed.  401;  Martin  v.  Hunter,  14  U.  S.  1 
Wheat.  834, 4  L.  ed.  104;  Ex  varU  McNeil,  80  U.  8. 13 
Wall.  286, 20  L.  ed.  624. 

When  a  right  is  given  by  statute  and  a  specific 
remedy  is  provided,  or  a  new  power  is  granted  and 
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APPEAL  bv  complainant,  from  a  ludraient 
of  the  Giyil  District  Court  for  the  Parish 
of  Orleans  dismissing  his  complaint  filed  to  re- 
cover damages  for  unlawful  discriminations 
against  him  m  the  rates  for  transporting  coal, 
contrary  to  the  provisions  of  the  Interstate 
Commerce  Act.    Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  B.  B«  Forman,  for  appellant: 

The  state  courts  have  jurisdiction  (concur- 
rently with  the  United  States  circuit  courts)  of 
all  suits  of  a  civil  nature,  when  the  amount  in 
dispute  exceeds  $2,000,  arising  under  the  Con- 
stitution and  laws  of  the  United  States,  includ- 
ing the  Act  to  Regulate  Commerce  as  one  of 
those  laws 

24  Stat,  at  L.  1887,  p.  552;  Claflin  v.  House- 
man, 93  U.  S.  130,  23  L.  ed.  833;  Eyster  v. 
Oaff,  91  U.  8.  525,  23  L.  ed.  405;  MeHenry  v. 
La  Societe  Francaise,  95  U.  S.  58,  24  L.  ed. 
870;  Davis  v.  Friedlander,  104  U.  8.  570.  26  L. 
ed.  818;  Goodrich  v.  Wilson,  119  Mass.  429; 
Kidder  v.  Horrobin,  72  N.  Y.  159;  Clark  v. 
Ewing,  3  Fed.  Rep.  83;  Saunders  v.  Taylor,  6 
Nova  Scotia,  520. 

Messrs.  Bayne*  Deneg^e  A  Bayne* 
for  appellee: 

When  a  right  is  pven  by  statute,  and  a  spe- 
cific remedy  provided,  or  a  new  power  and 
also  the  means  of  executing  it  are  therein 
granted,  the  power  can  be  executed  and  the 
right  vindicated  in  no  other  way  than  that  pre- 
scribed by  the  Act. 

Sutherland,  Stat.  Const.  6  399;  Dudley  v. 
Mayhetc,  8  N.  Y.  9. 

Bermudes,  Ch,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judgment  sustain- 
ing a  plea  to  the  jurisdiction  of  a  state  court, 
relegating  the  plaintiff  to  that  of  a  federal  court. 
The  action  arises  under  the  Act  of  Congress 
known  as  the  "Interstate  Commerce  Act,"  and 
is  for  the  recovery  of  damages  for  averred  un- 
lawful discriminations  by  defendant,  injurious 
to  plaintiff,  for  the  transportation  of  coal  from 
another  State,  for  several  years.  Vide  24  Stat, 
at  L.  p.  882,  S  9.  The  section  relied  on  is 
to  the  effect  "that  any  person  or  persons,  claim- 
ing to  be  damaged  by  any  common  carrier, 
subject  to  the  provisions  of  this  Act,  may  either 
make  complaint  to  the  commission  as  herein- 
after provided  for,  or  may  bring  suit,  in  his  or 
their  own  behalf,  for  the  recovery  of  damages 
for  which  such  common  carrier  may  be  liable 
under  the  provisions  of  this  Act,  in  any  district 
or  circuit  court  of  the  United  States  of  com- 
petent jurisdiction;  but  such  person  or  persons 
shall  not  have  the  right  to  pursue  both  of  said 


remedies,  andjmust  in  each  easel  elect  which 
one  of  the  two  methods  of  procedure  berdn 
provided  for  be  or  they  will  adopt."  After  xe- 
ferring  to  the  ruling  of  the  United  Stales 
Supreme  Court  in  the  Case  of  Claflin,  08  U.  S. 
186,  187,  28  L.  ed.  888,  which  is  in  point  on 
the  question,  the  district  judge  has  well  aid: 
"The  general  rule  is  that,  where  a  particular 
remedy  is  provided  by  hiw,  such  remedy  mvA 
be  sought,  to  the  exclusion  of  ail  others,  in  the 
cases  contemplated  by  the  Statute;  .  .  . 
otherwise  a  person  claiming  injury,  under  the 
Act  of  Congress,  instead  of  being  compelled  to 
elect  which  one  of  the  two  methods  ot  proced- 
ure provided  by  the  Act  he  will  adopt,  wouU 
be  afforded  a  third  alternative,  not  coDtem- 
plated  or  provided  for  by  the  said  Act;  and 
this  in  violation  of  its  express  terms,  whereby 
he  is  limited  to  a  choice  between  two  remedies." 
The  authority  referred  to  contains  the  follow- 
ing language:  ''A  legal  or  equitable  right  a^ 
quired  under  state  laws  may  be  prosecuted  ii 
the  state  courts,  and  also,  if  the  parties  r^ 
side  in  different  States,  in  the  f  edeiid  courts. 
So  rights,  whether  legal  or  equitable,  acquired 
under  the  laws  of  the  United  States,  may  be 
prosecuted  in  the  United  States  courts,  or  m 
the  state  courts  competent  to  decide  rights  of 
the  like  character  and  class,  subject  lo  this 
qualification,  that,  where  a  right  arises  aadef 
a  law  of  the  United  States,  Congress  may.  if  it 
see  fit,  give  to  the  federal  courts  exclusive 
jurisdiction.  This  jurisdiction  is  someiimei 
exclusive  by  express  enactment,  and  sometimes 
by  implication.  If  an  Act  of  Conin'ess  gires 
ajpenalty  to  a  party  aggrieved,  without  spttify- 
ing  a  remedy  tor  its  enforcement,  there  is  no 
reason  why  it  should  not  be  enforced,  if  do( 
provided  otherwise,  by  some  Act  of  Conmss. 
by  a  proper  action  in  a  state  court,"  Id  ibe  io- 
stant  case  the  right  asserted  by  the  plaintiif  is 
claimed  under  an  Act  of  Congress  which 
specifies  the  remedy  for  its  enforcements  Thii 
circumstance  suffices  to  evidence  that  Congresi 
saw  fit  to  give  the  federal  courts  exclusive  jur- 
isdiction. The  motive  which  induced  such 
legislation  ma^  have  been,  and  no  doobt  is,  to 
create  one  entire  and  complete  system,  and  pro> 
vide  for  the  necessary  uniform  machinery  tn 
make  it  effective  on  an  important  and  vitil 
subject  of  national  interest.  See  further  Sotb- 
eriand,  Stat.  Const.  ^  399;  Dudley  ▼.  Metykew, 
8  N.  Y.  9;  The  Mosts  Taylor,  71  U.  S.  4  WtlL 
429, 18  L.  ed.  401;  Martin  v.  Hunter,  14  U.  S.  I 
Wheat.  884,  4  L.  ed.  104;  Ex  parte  McXeal, » 
U.  S.  18  Wall.  286,  20  L.  ed.  634. 

The  authorities  referred  to  by  the  appeBaat 
do  not  sustain  his  position. 

Judgment  afflrmed. 


the  means  of  its  exercise  Is  provided,  the  power  can 
be  exercised  and  the  right  indicated  only  in  the 
manner  prescribed.  Janney  v.  Buell,  66  Ala.  408; 
PhiiiJps  V.  Ash.  63  Ala.  414;  Chandler  v.  Hanna.  73 
Ala.  390;  Hollister  v.  Hollister  Bank.  2  Keyee.  246. 

The  courts  of  the  United  States  may  enforce 
equitable  rlgrfats  whether  they  originate  by  con- 
tract, local  usa^e.  or  by  the  statute  of  a  State,  in 
either  real  or  personal  actions.  Clark  v.  Smith,  88 
U.  S.  18  Pet.  195, 10  L.  ed.  123;  Lorman  v.  Clarke.  2 
McLean.  668;  Smith  v.  Fort  Scott,  H.  &  W.  R.  Co- 
99  U.  S.  398,  25  L.  ed.  437. 

Tf  the  parties  have  the  required  citizenship,  the 
federal  court  has  Jurisdiction  to  enforce  the  rem- 
12  L.  R.  A. 


edy  given  by  a  state  statute.    Goshom  v.  AJexae- 

der.  2  Bond.  168;  United  States  v.  Block,  8  Bin.  aK( 

Ex  parte  Biddle.  2  Mason,  472:  Chicano  It  N.  W.K. 

Co.  V.  Whitton,  80  U.  S.  18  Wall.  270,  SO  I.  ed.  SH; 

Broderick's  Will,  88  U.  8.  21  Wall.  608, 22 1«.  ed.  90L 
And  although  the  state  law  gives  excloatve  Jorv- 

diction  to  the  state  court.  Payne  v.  Hook,  74  U.S. 
I  7  Wall.  425^  19  L.  ed.  aaO;  Parsons  V.  Lyman,  5  BtascbT. 
1170. 

The  Ju  risdiction  of  a  court  is  not  impairevl  by  Mo- 
I  ute  conferring  upon  other  tribunate  Jurfed*cr.<a 
'  of  the  same  kind,  unless  the  statute  exprosBly  taks 

away  the  former  JurisdlctioD.  Oittlngs  ^.  lYsv- 
I  ford,  l^Euiey,  C.  C.  Dec.  1. 


1891. 


RoflBOK  V.  Garbol. 
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M.  ROSSON,  Appt, 

John  R.   CARROL. 
(....Tenn ) 

1.   The  time  Ibr  notice  of  dishonor  of  a 

note  18  the  same  whether  it  was  Indorsed  before 
or  after  maturity. 

IS.  A  notary's  testimony  that  he  has  an 
**impression'*  that  he  sent  a  notice  of  protest 
to  a  certain  person  by  maJ]  is  InsufBoient  proof 
of  that  fact  where  his  certificate  states  merely 
that  he  handed  the  notices  to  an  express  agent 
from  whom  the  notes  had  been  received. 

3«  One  who  sends  paper  for  collection* 
whether  he  indorses  it  or  not,  is  entitled  to  no- 
tice of  dishonor  and  to  one  day  thereafter  to 
notify  prior  indorsers. 

A.  Testimony  that  a  notice  of  dishonor 
^^as  ^ven  by  a  witness  a  *'day  or  two  after  he. 
received  notice,  and  that  it  was  on  the  16th  or 
17th  of  April  Immediately  after"  he  received  no- 
tice. Is  insulBcient  to  show  that  it  was  given  in 
due  time. 

-5.  Demand  of  payment  of  a  note  in- 
dorsed when  overdue*  which  is  ineffectual 
because  not  followed  by  protest  or  notice,  pre- 
vents any  effectual  demand  and  protest  on  a 
subsequent  date. 

•6.  Acknowledgment  of  liability  by  an 
indorser  will  not  prevent  his  discharge  for 
lack  of  notice  of  dishonor,  unless  distinctly  made 
with  full  knowledge  of  bis  discharge. 


7.  Proof  of  statements  by  an  indorser 
to  third  persons*  merely  showing  that  he 
thousrht  himself  still  liable  on  a  note  from  which 
he  had  been  discharged  by  failure  to  give  him 
notice  of  dishonor,  does  not  establish  an  admis- 
sion of  liability. 

(AprU  U.  1891.)  / 

APPEAL  by  complaioant  from  a  decree  of 
the  Chancery  Court  for  Gibson  County 
held  at  Trenton  in  favor  of  defendant  in  an 
action  brought  to  enforce  the  alleged  liability 
of  an  indorser  of  a  promissory  note,  payment 
of  which  had  been  refused  by  the  maker. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Neil  &  Deason  and  T.  L*  Mose- 
ly,  for  appellant: 

While  demand  and  notice  are  necessary  in 
order  to  hold  an  indorser  upon  over-due  paper, 
yet  the  demand  need  only  be  made,  and  the  no- 
tice need  only  be  given,  in  a  reasonable  time. 

atothart  V.  Parker,  1  Overt.  (Tenn.)  260; 
Chadwiek  v.  Jeffers,  1  Rich.  L.  897,  44  Am. 
Dec.  2(K);  Qray  v.  Bdl,  2  Rich.  L.  67,  44  Am. 
Dec.  277;  Van  Hoeseny.  Van  Alstyne,  8  Wend. 
75;  Vnion  Bank  v.  EzeU,  10  Humph.  385. 
See  also  J[>uffy  v.  (/Conner,  7  Baxt.  500. 

Defendant's  conduct  and  dealing  about  the 
note  furnish  plenary  proof  that  he  had  been 
duly  served  with  notice. 

Bogart  v.  McClung,  11  Heisk.  114, 115;  Chit- 
ty,  Bills,  588. 


iform,— Commercial  paver;  vresenialUm^  demand 
and  notice  essenliaJl, 

The  fact  that  the  shop  of  the  maker  of  a  note  is 
closed,  andithe  holder  is  told  that  he  has  absconded, 
does'not  excuse  presentation,  demand  and  notice. 
Olaser  v.  Rounds,  16  R.  £.  236,  6  New  Bngr.  Rep.  600, 
•oitinff  Tebbetts  v.  Dowd,  28  Wend.  379;  Thornton  v. 
Wynn,  25  U.  8.  12  Wheat.  183,  6  L.  ed.  686:  Low  v, 
Howard,  11  Gush.  288;  Edwards  v.  Tandy,  36  N.  H. 
640. 

The  insolvency  of  the  maker  does  not  dispense 
with  presentment  to  him.  Bassenhorst  v.  Wilby, 
lllWest.  Rep.  270,  45  Ohio  St.  888.  See  note  to  Tur- 
ner V.  Iron  Cniief  Mln.  Co.  (Wis.)  5  L.  R.  A.  583. 

Payment  must  be  demanded  from  the  maker  of 
a  note,  and  notice  of  nonpayment  forwarded  to  the 
indorser  wlthm  due  time,  in  order  to  render  him 
liable.  Magrruder  v.  Union  Bank  of  G^eor^etown, 
28  U.  8.  3  Pet.  87,  7  L.  ed.  612;  CJox  v.  New  York  Nat. 
Bank,  100  U.  8.  712,  26  L.  ed.  741. 

If  a  demand  of  payment  is  made  by  the  holder 
within  banking  hours,  and  payment  is  refused  or 
neglected  to  be  made,  the  holder  is  entitled  to 
maintain  his  action  for  such  dishonor.  Bank  of 
United  States  v.  Carneal,  27  U.  8. 2  Pet.  543,  7  L.  ed. 
618.  cited  IntChicopee  Bank  v.  Philadelphia  Seventh 
Nat.  Bank,  75  U.  8.  8  Wall.  649, 19  L.  ed.  426. 

Demand  note,  when  due;  necessity  of  present- 
ment, demand  and  notice  and  time  for  making. 
See  note  to  Turner  v.  Iron  Chief  Min.  Co.  supra. 

Presentment  and  demand  for  payment. 

A  note  payable  to  bearer  requires  a  physical 
presentation  of  the  instrument  before  payment. 
Citizens  Nat.  Bank  v.  Brown  (Ohio)  10  West.  Rep. 
486. 

Unless  the  liability  of  the  Indorser  be  fixed  by  de- 
mand and  notice  of  nonpayment,  the  indorsed  note 
12  L.  R.  A. 


cannot  be  proved  as  a  claim  against  the  estate  in 
Insolvency.  House  v.  Vinton  County  Nat.  Bank, 
1  West.  Rep.  166.  48  Ohio  St.  846,  commenting  on 
Callahan  v.  Bank  of  Kentucky,  82  Ky.  231;  Ex  parte 
Tremont  Nat  Bank,  2  Low.  409. 

Except  in  the  case  of  a  partnership  note,  demand 
must  be  made  upon  all  the  several  makers  at  ma- 
turity. Shutts  V.  Fingar,  1  Cent.  Rep.  732,  100  N. 
Y.  589,  citing  Gates  v.  Beecher,  60  N.  Y.  618. 

The  term  "holder,"  within  the  meaning  of  the 
ruie  as  to  demand  and  protest  and  giving  notices, 
includes  the  bank  at  which  the  nute  was  payable 
and  the  notary  who  holds  it  as  agent  for  those  pur- 
poses. Bowling  V.  Harrison,  47  U.  8.  6  How.  248, 12 
L.ed.426. 

A  delay  of  more  than  ten  months  in  making  a 
demand  of  payment  and  giving  notice  of  protest, 
after  the  indorsement  of  a  promissory  note  paya- 
ble on  demand,  is  unreasonable.  Turner  v.  Iron 
Chief  Min.  Co.  6  L.  R.  A.  533,  and  note,  74  Wis.  856. 

Where  the  holder  does  not  know  the  place  of 
residence  or  of  businesB  of  the  maker,  a  demand  of 
the  maker  is  excused  if  he  has  the  note  when  due 
ready  to  be  presented  at  the  place  where  it  is 
dated.  Davis  v.  Eppler,  38  Kan.  629,  citing  Orcutt 
V.  Hough,  64  N.  H.  472;  1  Dan.  Neg.  Inst.  §  640. 

Place  of  presentment^  demand  and  notice. 
Making  and  dating  a  note  at  a  particular  place 
does  not  supersede  the  necessity  for  presentment 
and  demand  at  the  residence  or  place  of  business 
of  the  maker.  Oxnard  v.  Vamum,  2  Cent.  Rep.  53, 
111  Pa.  198,  citing  Spies  v.  Gllmore,  1  N.  Y.  821; 
Taylor  v.  Snyder,  8  Denio,  151:  Parsons,  Notes  and 
Bills,  453. 

Notice  may  be  given  at  the  place  of  residence  or 
at  the  place  of  business;  and  when  the  place  of 
business  is  not  the  place  of  domicil,  notice  at  the 
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Under  the  facts  conceniiDg  the  insolvency  of 
the  Paragould  Stave  Manufacturing  Coinpany 
no  notice  was  necessary.  2 

Stothart  v.  Parker,  supra. 

When  the  indorser  at  the  time  of  the  indorse- 
ment knows  the  insolvency  of  the  maker  or 
drawer  this  is  a  matter  of  evidence  simpl;^,  and 
need  not  he  specially  pleaded  or  set  up  in  the 
declaration  or  hill. 

Ibid. 

An  indorsement  is  not  a  written  contract 
within  the  rule  that  it  cannot  he  explained  hy 
parol. 

Dick  V.  Martin,  7  Humph.  '263;  Taylor  v. 
French,  2  Lea,  257,  261;  Kimbroe  v.  Lamb,  8 
Humph.  17;  Hall  v.  Badgers,  7  Humph.  586; 
Newell  V.  Williams,  5  Sneed,  209;  Comparree 
V.  Brockway,  11  Humph.  860. 

Messrs.  Cooper  ft  Harwood,  for  appel- 
lee: 

When  dem^pd  is  made  and  payment  refused 
of  a  note  indorsed  after  due  to  bind  the  indor- 
ser notice  must  be  given  to  him  immediately— 
that  is  with  the  same  promptness  that  is  re- 
quired in  giving  notice  in  cases  where  notes  are 
indorsed  before  due.  After  demand  made  the 
same  diligence  is  required  in  giving  notice  in 
the  one  case  as  in  the  other. 

Stothart  v.  Leuis,  1  Overt.  (Tenn.)  266;  1 
Parsons,  Notes  and  Bills,  pp.881,  882, 519. 520, 
and  Twtes;  Berry  v.  Bdbinson,  9  Johns.  121,  6 
Am.  Dec.  267;  Qraul  v.  StruUel,  53  Iowa.  712, 
36  Am.  Rep.  260.  citing  McKeiverv.  KirUand, 
88  Iowa.  848;  Pryor  v.  Bowman,  88  Iowa,  92; 
Blake  V.  McMillen,  88  Iowa,  150;  Bed  Oak 
Bank  v.  Orvis,  40  Iowa.  382;  Colt  v.  Barnard, 


18  Pick.  260,  29  Am.  Dec.  584.  citing  Qntne 
V.  Shackleford,  2  Nott&McC.  283;  McKinptu 
V.  Crawford,  8  Serg.  &  R.  857;  Bishop  y.  Dex- 
ter, 2  Conn.  419;  I^ash  v.  Harrington,  2Aik. 
9, 16  Am.  Dec. 672:  Ecferty.  Des  CaudresA  Mill, 
Const.  69,  12  Am.  Dec.  610;  Poole  v.  ToUeton, 
1  McCord,  L.  199,  10  Am.  Dec.  663.  dting 
Blesard  v.  Hirst,  5  Burr.  2670,  and  Ghodall  y. 
Dally,  IT.  R.  712;  Jones  v.  Bnbinson,  llAik. 
604,  54  Am.  Dec.  213;  Dan.  Neg.  Inst.  §  611; 
Wade,  Notice.  §  738;  Leatfitt  v.  Putnam,  Z:^. 
Y.  494;  Storv,  Prom.  Notes,  6th  ed.  S^  »1. 
207.  299, 819,  320;  Kirkpatriek  Y.McOuilough,  t 
RumphA70',Patterson  v.rorfrf,18Pa.426;Bvl©. 
Bills,  7th  Sbarswood's  ed.  pp.  169,  170,  ncU 
1,  and  authorities  cited  near  the  middle  of 
note. 

When  a  note  is  payable  on  demand,  and  d^ 
mand  is  made  and  pavment  refused.  DoCke 
must  be  given  to  the  indorser  immediately,  tf 
in  ordinary  cases  of  demand  made  on  day  of 
maturity. 

1  Parsons.  Cont.  260;  Storv,  Prom.  Notes. 
S§  299,  819;  Loekwood  v.  Crawford,  18  Cobb. 
361;  Parsons,  Notes  and  Bills,  ed.  1868,  ppi 
38,  876.  519. 

Notice  of  the  protest  must  be  sent  to  the  in- 
dorser by  the  first  mail  (where  the  parties  lire 
at  different  places)  that  leaves  after  the  open- 
ing of  business  hours  of  the  day  next  succeed- 
ing the  day  on  which  the  note  fell  due  and  wis 
presented  for  payment. 

Colms  V.  Bank  of  Tennessee,  4  Bazt  424;  S 
Kent,  Com.  *106,  107;  1  Parsons,  Notes  snd 
Bills,  pp.  508-511;  Beekwith  v.  SmUK  ^ 
Me.  125.  88  Am.  Dec.  290. 


place  of  residence  is  sufBdent.  Bank  of  America 
V.  Shaw,  2  New  Edjt.  Rep.  572.  142  Mass.  890,  citing 
Chouteau  v.  Webster,  6  Met.  1;  Youngr  v.  Durgrint 
15  Gray,  264. 

Where  the  parties  reside  in  the  same  city  or 
town,  the  notice  should  be  given  at  the  dwelUng- 
house  or  place  of  business;  either  mode  is  sufficient. 
Wiliams  v.  Bank  of  United  States,  27  U.  8.  2  Pet.  98, 
7  L.  ed.  880,  cited  in  Dickens  v.  Beal,  36  U.:8. 10  Pet. 
681,  9  L.  ed.  541;  Wiseman  v.  Chlappella,  54  U.  8.  28 
How.  377, 16  L.  ed.  469;  Bank  of  Columbia  v.  Law- 
rence, 26  U.  8. 1  Pet.  678,  7  L.  ed.  269,  cited  in  Harris 
V.  Robinson,  45  U.  8.  4  How.  345, 11  L.  ed.  1004. 

Where  the  Indorser  lives  in  the  same  town  as  the 
holder,  notice  must  be  given  personally,  either 
verbally  or  in  writing,  or  a  written  notice  be  left 
at  bis  dwelling-house  or  place  of  business,  unless 
he  has  agreed  to  receive  it  elsewhere,  or,  by  cus- 
tom of  the  bank  at  which  it  was  payable,  notice 
might  be  left  at  the  postofflce.  Bowling  v.  Har- 
rison. 47  U.  S.  6  How-  248, 12  L.  od.  425. 

Notice  should  be  seat  to  the  place  where  the 
party  to  be  ootifled  will  be  most  Ukely  to  receive 
it.  Bank  of  America  v.  Shaw,  2  New  Eng.  Rep.  572, 
142  Mass.  290,  citing  Bliss  v.  Nichols,  12  Allen,  443. 

Notice  to  a  partnership  should  be  made  at  its 
place  of  business.  Bank  v.  America  v.  Shaw, 
supra. 

When  a  partnership  is  indorser  of  a  note,  proof 
of  notice  of  its  dishonor  is  sufficient,  when  left 
either  at  the  place  of  business  of  sucl^tlrm  with 
someone  in  charge,  or  at  the  domicil'or  residence 
of  one  of  the  partners.  Fourth  Nat.  Bank  v. 
Althoimer,  8  West.  Rep.  662.  91  Mo.  190;  Story, 
Prom.  Notes,  S  812. 

Notice  of  indorser,  of  nonjHiyment. 
An  indorser,  to  be  held  on  a  dishonored  note, 
must  have  legal  notice  of  nonpayment,  if  bis  ad- 
12  L.  R.  A. 


dress  is  ascertainable  by  exeroise  of  reasonable  dOii- 
gence.  Hart  v.  MoLellan,  6  New  Bog.  Bep.]9S.S^ 
Me.  95. 

Where  an  Indoraer  of  a  promtssory  note  asrigai 
all  his  property  for  the  benefit  of  hJs  crediton  l>e> 
fore  maturity,  notice  of  the  demand  of  payneni 
and  nonpayment  at  maturity  should  be  girea  to 
him;  notice  to  the  assignee  is  not  Bafflcient.  Jolu- 
son  and  Owen,  JJ. ,  dissent.  House  v. Vinton  Odub- 
ty  Nat.  Bank,  1  West.  Rep.  156,  48  Ohio  St.  34ft. 

The  indorser  of  a  promissory  note  for  the  accw- 
raodation  of  the  maker  is  entitled  to  strict  nociee. 
French  v.  The  Bank  of  Columbia,  8  U.  S.  4  Cnm^ 
141, 2  L.  ed.  W8,  cited  in  Dickens  v.  Boal,  36  C.  S. » 
Pet.  577, 9  L.  ed.  540. 

A  notary  or  any  other  agent  of  the  boMer  tuj 
give  the  notice.  Harris  v.  Roblnsoa,  45  U.  8. 4  How. 
886, 11  L.  ed.  1000,  cited  in  Lambert  v.  GhSseUn.  » 
U.  S.  9  How.  658, 18  L.  ed.  267. 

Holding  a  note  after  dishonor,  without  nocioe  to 
the  indorser  within  a  reasonable  time,  disdiaivei 
him.  Robertson  v.  Vogla.  1  U.  8, 1  tJall.  SSES.  1  L. 
ed.  123;  Btelnmeta  v.  Currey,  1  U.  S.  1  DaU.  SM,  1 U 
ed.  115;  Bank  of  North  America  v.  Vardoo.  2  r.  & 
2  Dall.  78, 1  L.  ed.  297;  Warder  v.  Oarson,  «  U.  S.  ? 
Dall.  233, 1  L.  ed.  881;  Ball  v.  Dennfeon.  4  U.  S.4 
Dall.  168, 1  L.  ed.  788. 

Form  of  fwtiee. 

No  particular  form  of  words  In  the  notice  of  pre- 
test of  a  note  is  required.  If  it  contalo  a  true  de- 
scription of  the  note  and  states  that  it  bas  b««a 
presented  at  maturity  and  dishonored,  and  that  the 
holder  looks  to  the  indorser  for  payments  tlii»  f^ 
sufficient.  GUcksman  v.  Earley  (Wis.)  Not.  & 
1890.  citing  Aiken  v.  Marine  Bank,  16  Wis.  63. 

If  it  conveys  to  the  party  a  sufficient  kiimrle4«v 
of  the  particular  note  dishonored,  it  is 
Mills  V.  Bank  of  United  States,  24  U.  S.  U  ' 


1891. 


KossoN  Y.  Cabrol. 
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Tbe  notice  must  be  given  to  the  party  sought 
to  be  charged. 
Coeke  v.  Bank  of  TenneMes,  6  Humph.  52. 
Knowledge  of  nonpayment  does  not  take  the 
place  of  notice.  The  indorser  is  entitled  to 
have  notice  regularly  eiven  him,  so  he  will 
know  whether  the  holder  intends  to  look  to 
him  for  payment. 

1  Parsons,  Notes  and  Bills,  p.  629;  Cocke  v. 
Bank  of  Tennessee,  supra;  Lane  v.  Bank  of 
West  Tennessee,  9  Heisk.  485;  Alton  v.  Robin- 
son. 2  Humph.  844. 

Proof  that  the  notice  was  mailed  must  be 
clear  and  distinct. 

Weakly  v.  BeU,  9  Watts.  273,  86  Am.  Dec. 
119, 120. 

When  an  indorser  receives  notice  of  non-pay- 
ment he  is  allowed  just  the  same  time  in  which 
to  give  notice  to  a  prior  indorser  that  the  hold- 
er had  to  give  him  notice. 

McNHl  V.  Wyatt,  3  Humph.  126;  Story, 
Prom.  Notes,  §  881. 

He  must  be  careful  not  to  let  a  day  intervene 
before  he  gives  such  notice,  for  if  he  does  it 
will  be  fatal  to  his  right  of  action  against  such 
prior  indorser. 
Story.  Prom.  Notes,  §  832. 
As  complainant  had  not  in  fact  indorsed  the 
note,  and  it  had  not  been  indorsed  bv  anyone 
in  blank,  he  was  not  entitled  to  the  rights  and 
privfleges  of  an  indorser. 

Bvtler  V.  Duval,  4  Yerg.  268;  Byles,  Bills. 
7th  ed.  p.  296,  and  note  e. 

If  the  maker  of  a  note  is  insolvent  when  the 
note  is  transferred,  and  this  is  known  to  the 
indorser,  still  the  holder  must  make  demand 
and  give  notice  to  bind  the  indorser. 


Alton  V.  Robinson,  supra,  citing  Chitty,  Bills. 
529;  1  Parsons,  Notes  and  Bills,  p.  446,  and 
notes;  8  Kent,  Com.  *110,  111,  and  authorities 
cited;  Nash  v.  Harrington,  2  Aik.  9.  16  Am. 
Dec.  672:  Byles,  Bills,  7th  ed.  p.  808,  and  note 
c;  Randolph,  Com.  Paper,  §§  1881,  1882. 

When  a  party  is  once  discharged  from  the 
payment  of  a  note,  as  indorser.  for  want  of  no- 
tice, etc.,  a  subsequent  promise  to  pay  it  will 
not  bind  him  unless  he  knew,  when  he  made 
the  promise,  that,  as  a  matter  of  law,  he  was 
discharged  from  its  payment.  A  full  knowl- 
edge of  his  discharge,  as  a  matter  of  law  as 
well  as  fact,  is  indispensable  to  tbe  binding  ef- 
fect of  such  subsequent  promise,  and  this  must 
be  shown  by  complainant. 

Spurlock  V.  Unian  Bank,  4  Humph.  836; 
OoUaday  v.  Union  Bank,  2  Head,  64;  Addison. 
Cont.  998;  8  Kent.  Com.  118;  Fitzgerald  v. 
Gardner,  Mss.  April  Term,  1889,  at  Jackson, 
Tenn. 

The  burden  is  on  complainant  to  show  no- 
tice was  given  in  due  time,  by  mail  or  other- 
wise, to  bind  the  indorser.  His  proof  must 
not  be  general  and  leave  the  matter  in  doubt, 
but  explicit  and  clear  that  notice  was  given  in 
due  time. 

Byles,  Bills,  7th  Shars wood's  ed.  p.  289; 
Dan.  Neg.  Inst  ^g  1051-1058. 

Caldwell*  </..  delivered  the  opinion  of  tbe 
court: 

This  is  an  action  in  the  chancery  court  by 
an  indorsee  against  the  indorser  of  an  overdue 
promissory  note.  His  bill  being  dismissed  by 
the  chancellor,  complainant  appealed.  The 
substance  of  the  pleadings  is  well  stated  in  the 


481.  6  L.  ed.  512.  cited  in  Musson  v.  Lake.  45  U.  S. 
4  How.  281. 11  L.  ed.  975;  Dennlstoun  v.  Stewart.  58 
U.  8.  17  How.  eOH.  15  L.  ed.  280;  Browning  v.  An- 
drews, 8  McLean,  578;  Bank  of  Alexander  v,  Swann. 
84  U.  S.9Pet.  33,  9  L.  ed.40. 

A  notice  of  protest  of  negotiable  paper  designat- 
ing dates  by  the  figures  ''8-15-1884"  and  ''8-ll-'84"  is 
sufficient.  Brown  v.  Jones.  125  Ind.  375.  citing 
HeDry  v.  Indiana  State  Bank.  8  Ind.  216;  Tiede- 
man,  Ck>m.  Paper,  S  845:  Randolph.  Com.  Paper. 
S1204. 

A  letter  to  the  indorser  stating  a  demand  and 
dishonor  of  the  note  need  not  inform  him  he  is 
looked  to  for  payment.  Bank  of  United  States  v. 
Cameai,  27  U.  S.  2  Pet  543, 7  L.  ed.  518.  cited  in 
Ghioopee  Bank  v.  Philadelphia  Seventh  Nat.  Bank, 
75  V.  8.  8  Wall.  649, 19  L.  ed.  425. 

A  mistake  as  to  the  date  of  the  note  will  not  viti- 
ate a  Dotice  of  dishonor.  Mills  v.  Bank  of  United 
States,  awpra. 

Notice  of  dishonor  mugi  he  made  in  reasonahle  time. 

An  Indorser^s  liability  upon  a  negotiable  note  de- 
pends upon  notice  of  dishonor  within  a  reasonable 
time.  Bank  of  North  America  v.  Pettlt,  4  U.  S.  4 
Dall.  127, 1  L.  ed.  770;  Bank  of  North  America  v. 
Wycoflf ,  4  U.  8.  4  DaU.  151,  1  L.  ed.  778;  Lenox  v. 
Prout,  16  U.  S.  8  Wheat.  620,  4  L.  ed.  449.  cited  in 
Mitchell  V.  Degrand,  1  Mason.  180. 

Wliat  is  a  reasonable  time  for  notice  to  the  in- 
jorser  of  nonpayment  of  a  note  is,  in  Pennsylvania, 
\  question  for  the  jury.  Bank  of  North  America 
ir.  HfTKnight,  2  U.  S.  2  Dall.  168, 1  L.  ed.  330;  Robert- 
ion  V.  Vogle,  1  U.  S.  1  Dall.  252, 1  L.  ed.  123;  Ball  v. 
Dennison,  4  U.  8.  4  Dall.  163, 1 L.  ed.  788. 

Wliere  an  overdue  note  Is  transferred  by  indorse- 
nent,  tbe  indorser  is  still  liable  if  it  Is  presented  to 
;he  maker  within  a  reasonable  time,  and  notice 
L2  li.  R.  A. 


given  in  case  of  non-payment.    Bassenhorst  v.Wil- 
by.  11  West.  Rep.  270,  45  Ohio  St.  833. 

DUioence  required;  a  question  of  law. 

Due  diligence  having  once  been  exercised,  the 
liability  of  the  Indorser  is  fixed,  and  subsequent  in- 
formation imposes  no  new  duty  on  the  holder 
Lambert  v.  Ohiselin,  60  U.  S.  9  How.  562, 13  L.  ed. 
254,  cited  in  Hudgins  v.  Kemp,  69  U.  8.  18  How.  519, 
15L.ed.510. 

The  law  does  not  require  of  the  holder  the  high- 
est and  strictest  degree  of  diligence,  but  only  such 
reasonable  diligence  as  will  ordinarily  bring  home 
notice  to  the  party.  Bank  of  United  States  v. 
Hatch,  31 U.  8.  6  Pet.  260. 8  L.  ed.  387. 

Such  diligence  is  not  shown  where  the  holder  of 
a  note,  after  Its  protest,  mailed  notice  to  an  incor- 
rect address,  which  was  given  to  him  by  a  clerk  at 
the  office  of  him  from  whom  he  received  the  note 
Hart  v.  McLellan,  6  New  Bng.  Rep.  138, 80  Me.  95; 
Utica  Bank  v.  De  Mott,  18  Johns.  432. 

Where  the  indorser  had  left  town  on  a  visit,  no- 
tice left  at  a  neighbor^  with  a  request  to  hand  to 
the  indorser  when  he  should  return  Is  due  dili- 
gence on  tbe  part  of  the  holder.  Williams  v.  Bank 
of  United  States,  27  U.  S.  2  Pet.  98,  7  L.  ed.  380. 

When  notice  of  protest  has  not  been  actually  re- 
ceived in  due  time  by  an  indorser,  the  question  is 
whether  due  diligence  in  giving  notice  has  been 
shown;  and  this,  when  the  facte  are  all  found,  is  a 
question  of  law.  Bank  of  America  v.  Shaw.  2  New 
Eng.  Rep.  572. 142  Mass.  29a  See  Wheeler  v.  Fields 
6  Met.  290. 

If  due  diligence  is  used  in  sending  the  notice  to 
the  indorser.  it  is  immaterial  whether  it  is  received 
or  not.  Bank  of  Ck>lumbia  v.  Lawrence,  26  U.  8. 
1  Pet.  578,  7  L.  ed.  289;  Dickens  v.  Beal,  36  U.  8. 10 
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Afb., 


assignment  of  errors  and  brief  by  complain- 
ant's counsel,  as  follows:  "On  the  29th  day 
of  October,  1887.  the  complainant,  M.  Rosson, 
filed  his  bill  in  the  Chancery  Court  at  Trenton 
against  the  defendant,  John  R.  Carrol,  in 
which  bill  he  charged  that  on  (he  26th  day  of 
December,  1886,  the  Paragould  Stave  Manu- 
facturing Co.,  of  Paragould,  Ark.,  executed 
to  the  firm  of  Ware,  Bittick  &  Co.  a  promis- 
sory note  for  the  sum  of  $2,087,  with  interest 
at  10  per  cent  per  annum  and  payable  one  day 
after  date.  That  said  Ware,  Bittick  &  Co.,  on 
the  1st  day  of  April,  1887,  indorsed  and  trans- 
ferred said  note  to  the  complainant,  and  that 
be  was  the  holder  and  owner  of  the  same. 
That  on  the  12th  day  of  April,  1887,  the  said 
note  was  duly  presented  for  payment  to  the 
said  Paragould  Stave  Manufacturing  Com- 
pany, by  John  M.  Davis,  a  notary  public,  and 
payment  refused,  and  due  protest  thereof  made 
by  said  notary;  and  on  the  same  day  due  notice 
was  given  to  said  Ware,  Bittick  &  Co.,  and  to 
all  the  parties.  That  the  said  Ware,  Bittick  & 
Co.,  at  the  time  of  said  indorsement  and  said 
demand  and  notice  and  these  transactions,  was 
a  partnership  composed  of  G.  T.  Ware,  Frank 
Bittick  and  John  R.  Carrol.  That  Bittick 
died  insolvent  in  Arkansas,  and  the  residence 
of  Ware  was  unknown  to  complainant,  and 
that  he  sued  the  defendant,  John  R  Carrol, 
alone.  That  said  John  R.  Carrol  had  due 
notice  of  said  protest,  and  of  said  demand  and 
failure  to  pay,  both  as  a  member  of  the  firm  of 
Ware,  Bittick  &  Co.  and  otherwise,  and  that 
he  is  bound  upon  said  indorsement  personally, 
and  as  a  member  of  the  firm  of  Ware,  Bittick 


&  Co.;  and  that  he  is  bound  in  9olido  to  the 
complainant.  That  said  defendant,  John  R. 
Carrol,  likewise  received  reasonable  notice  of 
said  demand  and  failure  to  pay  oulaide  of  and 
in  addition  to  said  protest  and  notice  thereof 
by  said  notary.  That  the  said  note  was  over- 
due when  indorsed  to  complainant;  and  the 
home  of  the  Paragould  Stave  MaDufacturinF 
Co.  was  in  the  Town  of  Paragould,  Ark.,  and 
complainant's  home  was  in  Obion  Coantj. 
Tennessee;  and  demand  was  made  and  noiioe 
given  within  a  reasonable  and  lawful  time. 
That  said  note  was  an  Arkansas  contract,  and 
bears  ten  per  cent  by  special  stipulation  upon 
its  face,  and  that  such  was  the  lawful  rate  in 
Arkansas.  That  John  R.  Carrol  was  a  citizen 
of  Gibson  County,  Tenn."  The  prayer  was 
for  judgment,  etc.,  in  the  usual  form,  and  the 
oath  to  the  answer  was  waived. 

On  the  24th  of  February,  1888,  the  defend- 
ant filed  his  answer.  In  this  answer  be  admits 
that  complainant  is  the  holder  and  owner  of 
the  note  described  in  the  bill,  and  al9o  admits 
the  indorsement;  and  also  admits  that  the  borne 
of  the  maker  was  in  Paragould.  Ark. ;  and  also 
admits  that  the  note  bears  10  per  cent,  as 
charged,  but  insists  that  the  maker  was  a  cor- 
poration, and  submits  the  question  to  the  court 
whether  the  note  would  be  usurious  for  that 
reason.  He  denies  that  on  the  12th  day  of 
April,  1887,  demand  and  notice  and  protest 
were  made,  as  charged  in  the  bill;  denies  that 
either  he  or  Ware,  Bittick  &  Co.  received  any 
notice;  denies  that  due  demand  was  made  and 
notice  given;  denies  that  he  received  le;gal 
notice  in  any  manner;  denies  that  "demand 


Pet.  572,  9  L.  ed.  588,  cited  In  Harris  v.  Robinson,  45 
U.  8.  4  How.  888.  U  L.  ed.  1000. 

Wbether  or  not  duo  dillgcnoe  is  used  in  makinir 
Inquiry  for  the  residence  or  place  of  business  of 
the  maker  or  indorser  of  a  note  is,  in  most  cases,  a 
mixed  question  of  law  and  fact.  Oxnard  v.  Var- 
num,  2  Cent.  Kep.  63,  111  Pa.  183,  cltinflr  Stuokert  v. 
Anderson,  8  Whart.  116. 

Where  the  parties  do  not  reside  in  the  same  place, 
<lili|irence  consists  In  sending  notice  by  the  first 
mail  of  the  day  of  protest,  and  this  is  all  that  is 
necessary,  if  the  noUoe  is  properly  directed.  Dick- 
ens v.  Beal,  mpra. 

A  married  woman  returning  to  her  mother^s 
residence  after  a  temporary  absence  was  properly 
resrarded  as  a  resident  of  that  place  for  the  purpose 
of  a  notice  by  mail  of  the  dishonor  of  a  note  which 
she  had  indorsed.  Wachusett  Nat.  Bank  v.  Fair- 
brother,  148  Mass.  181. 

An  abandoned  residence  may  be  considered  as 
still  subsisting,  if  no  new  residence  has  been  estab- 
lished, and  if  the  holder  of  the  note  does  not  know 
of  the  change.  Bliss  v.  Nichols,  12  Allen,  448;  Im- 
porters &  T.  Nat.  Bank  v.  Shaw,  4  New  Eng.  Rep. 
844, 144  Mass.  421;  Bank  of  Utica  v.  Phillips,  8  Wend. 
408:  Saco  Nat.  Bank  v.  Sanborn,  63  Me.  840. 

Demand  and  notice^  when  not  necessary, 

A  declaration  that  at  the  making  of,  and  until 
the  time  for  paying,  a  note,  the  maker  had  no  ef- 
fects of  the  indorser,  and  had  not  received  any  con- 
sideration from  him  for  making  or  paying  the  note, 
but  on  the  contrary  made  it  for  his  accommoda- 
tion, presents  a  legal  excuse  for  failure  to  present 
the  note  for  payment  and  give  notice  of  dishonor. 
Bleodermann  v.  Price  (N.  J.)  11  Cent. Rep.  849.  See, 
as  to  the  drawer  of  a  bill  of  exchange.  Blckerdike 
V.  Bollman.  1 T.  R.  485,  2  Smith,  Lead.  Cas.  4th  Am. 
•ed.  61;  Rogers  v.  Stephens,  2  T.  R,  715;  Legge  v. 
12  L.  R.  A. 


Thorpe,  12  Bast,  171;  Clarldge  v.  Dalton,  4  Maule 
&  S.  236;  Sharp  v.  Bailey,  0  Barn.  A  C.  44;  Terry  t. 
Parker,  6  Ad.  &  EL  508. 

The  Indorser  of  a  promissory  note  stands  in  the 
same  position  as  the  drawer  of  a  bill  of  ezchanse 
for  accommodation.  Heylyn  v.  Adamson.  2  Burr. 
669;  Nicholson  v.  Gouthit,  2  H.  BL  609;  French  r. 
Bank  of  Columbia,  8  U.  S.  4  Cranch,  141, 2  L.  ed.  S71 

The  guarantor  of  a  promissory  note  whose  name 
does  not  appear  on  the  note  is  bound  without  no- 
tice, where  the  maker  was  Insolvent  at  its  maturity. 
Rejmolds  v.  Douglass,  87  U.  S.  12  Pet.  497, 9  L.  ed. 
1171;  Rhett  v.  Poe.  48  U.  S.  2  How.  457, 11  L.  ed.  8BL 
See  Ex  parte  Russell,  16  Nat.  Bankr.  Reg.  477. 

When,  by  arrangement  between  the  maker  and 
the  indorser,  the  latter  has  become  primarily  liable 
as  when  be  is  supplied  by  the  maker  with  funds  to 
pay  it,  no  notice  need  be  given.  Ray  v.  Smith,  t4 
U.  S.  17  Wall.  411, 21  L.  ed.  666. 

It  is  for  the  Jury  to  find  whether  be  had  becone 
the  principal  debtor.    IbkL 

Where  the  indorser  has  discharged  the  maker  ct 
a  note  by  a  release  and  settlement,  he  is  not  entitled 
to  a  notice  of  nonpayments  Burke  v.  McKay.  C 
U.  S.  2  How.  66, 11 L.  ed.  181. 

Where  notes  are  deposited  for  collection,  by  way 
of  collateral  security  for  an  existing  debt,  nocioefi 
not  essential.  Lawrence  v.  MoCalmont,  43  C  S. 
2  How.  426, 11 L.  ed.  826. 

In  such  case  the  holder  is  liable  only  In  case  of 
damage,  loss  or  prejudice  to  the  pledgor  and  tlmi 
only  to  the  extent  of  such  damage.  Kennedy  v. 
Rosier,  71  Iowa,  671. 

If  it  is  known  that  an  indorser  has  abandoned  hii 
residence,  and  if  upon  reasonable  inquiry  the  place 
of  his  present  residence  cannot  be  ascertained,  no 
notice  at  all  need  be  given.  Blakely  v.  Grant.  « 
Mass.  888;  Story,  Prom.  Notes,  fi  816;  Walker  r.  Stet- 
son, 14  Ohio  St.  90;  Biodgett  v.  Durgin.  88  Vt.  V^ 
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was  made  and  notice  ffiven  in  a  reasonable  and 
lawful  time/'  as  charged;  and  avers  "  that  the 
first  tbat  respondent  ever  heard  of  the  fact  that 
the  maker  thereof  had  failed  to  pay  the  said 
Dote  was  some  months  after  it  was  indorsed  to 
complainaDt/'  etc.    He  admits  tbat  the  mem- 
bers of  the  firm  of  Ware,  Bittick  &  Co.  were 
correctly  set  forth  in  the  bill,  and  states  his 
own  residence  as  at  Kenton,  Tenn.    The  an- 
swer also  pleads  as  an  o£Fset  a  note  of  $60 
which  he  held  against  the  complainant,  which 
he  asks  be  set  on  against  complainant's  recov- 
ery, if  complainant  shall  succeed  in  holding 
him,  defendant,  liable  as  indorser,  etc.     The 
note  was  payable  to  "  Ware,  Bittick  &  Co.,  or 
order,"  and  when  indorsed  was  three  months 
aod  five  days  past  due.    The   transfer  was 
negotiated  and  made  by  the  defendant,  for  his 
firm,  in  these  words :     '  *  For  value  received ,  we 
transfer  this  note  to  M.  Rosson,  this  1st  day 
of  April,  1887.     [Signed]    Ware,  Bittick  & 
Co." 

Before  referring  further  to  the  facts  of  the 
case,  the  principal  legal  questions  involved  will 
be  considered.  What  duties,  with  re8x>ect  to 
demand  and  notice,  does  the  indorsee  of  an 
overdue  note  owe  to  his  indorser,  or  what  legal 
steps  must  he  take  to  convert  the  conditional 
liaoility  of  the  indorser  into  an  absolute  obliga- 
tion to  pay  the  debt?  The  distinguishing 
feature  oi  the  liability  of  an  indorser  of  any 
negotiable  paper  is  that  such  liability  is  con- 
tingent upon  due  presentment  for  payment  and 
notice  of  dishonor.  Though  a  note  transferred 
after  maturity  ''comes  disgraced  to  the  in- 
dorsee "  (as  said  by  Lord  Ellenborough  in  Tin- 


son  y.  Francis,  1  Campb.  19),  and  is,  in  his 
hands,  subject  to  all  equitable  defenses  attach- 
ing to  it  and  existing  between  the  maker  and 
payee  at  maturity,  it  is  nevertheless  negotiable; 
and,  in  order  that  the  indorser  mav  be  held 
liable,  demand  must  be  made  of  the  maker 
and  notice  of  non-payment  given.  Tiedeman, 
Com.  Paper,  §  886;  Chittv,  Bilb,  159,  1«0; 
Byles,  Bills,  168,  169;  Randolph,  Com.  Paper, 
§g  674. 675;  2  Am.  &Eng.  Encvclop.  I^aw,  399, 
407,408;  Story,  Prom.  Notes,  §178:  Dan.Neg. 
Inst.  §  996;  Leaviti  v.  Putnam,  8  N.  Y.  494; 
B&rry  V.  Hobinson,  9  Johns.  121;  Kirkpatrick 
V.  JHeOullovgh,  3  Humph.  171;  Duffy  v.  a  Con- 
ner, 7  Baxt.  500;  Poole  v.  ToUeson,  1  McCord, 
L.  199;  Ecfert  v.  Des  Coudree,  1  Mill,  Const. 
69;  JVa*A  V.  Harrington,  2  Aik.  9;  MeKinney 
V.  Crawf<yrd,  8  Serg.  &  R.  853. 

Yet  the  same  strictness  as  to  time  of  demand 
and  notice  is  not  in  all  particulars  required 
with  respect  to  such  a  note  as  must  be  observed 
in  case  of  one  indorsed  before  due.  As  be- 
tween indorser  and  indorsee,  a  note  transferred 
after  maturity  is  deemed  equivalent  to  a  note 
payable  on  demand,  and  is  subject  to  the  same 
rule  of  diligence  in  the  matter  of  presentment 
for  payment  and  notice  of  dishonor.  To  bind 
the  indorser  in  such  a  case  it  is  incumbent  on 
the  indorsee  to  see  that  due  demand  is  made  in 
a  reasonable  time,  and  that  notice  is  promptly 
given  if  payment  be  refused.  Randolph,  Com. 
Paper.  §^  671,672, 1046. 1098;  Dan.  Neg.  Inst. 
§g  611.  996:  2  Am.  &  £ng.  Encyclop.  Law, 
396,  897;  1  Parsons,  Notes  and  Bills.  381,  882, 
519,  520;  Byles,  Bills,  7th  ed.  by  Sharswood, 
211.  212,  and  note,  169,  170;  Colt  v.  Barnard, 


Fufrltt  v.  Nixon,   44  Mo.  205;  Upham  v.  Prince. 
12  Mass.  14;  Bateman  v.  Joseph.  2  Campb.  461. 

Sufficitncv  of  notice  to  indorwr. 

After  demand  of  the  maker  of  a  note  on  the  third 
•day  of  grace,  notice  to  the  indorser  on  the  same 
day  Is  sufficient.  Lindenberjrer  v.  Beall,  19  U.  S.  6 
Wheat.  104,  5  L.  ed.  216;  Bussard  v.  LeverinsT,  19  U. 
S.  6  Wheat.  102. 5  T..  ed.  216. 

Notice  actually  delivered  to  a  person  of  discretion 
St  the  place  of  residence  or  buBiness  of  such  party 
apparently  actingr  for  him  is  sufficient.  Keilofrg  v. 
Faciflc  Box  Factory,  57  Cal.  327;  McFarland  v.  Pico, 
S  Cal.  626;  Pierce  v.  Schaden,  55  Cal.  406;  Thompson 
v.  WiUiams,  14  Cal.  160. 

Notice  of  dishonor  sent  to  former  place  of  busi- 
ness of  the  indorsers,— an  insolvent  firm,— where  it 
was  received  by  the  trustees  for  creditors,  is  suffi- 
cient. Casco  Nat.  Bank  v.  Shaw,  4  New  Engr.  Rep. 
073,  70  Me.  376,  citing  Bank  of  America  v.  8haw,  142 
Mass.  290,  better  reported  in  2  New  Eng.  Rep.  572. 

Notice  to  assignee  of  payee  for  the  benefit  of  his 
creditors  is  sufficient.  Callahan  v.  Bank  of  Ken- 
tucky, 82  Ky.  231;  Chitty,  Bills,  228;  Byles,  Bills,  216; 
Dan.  Negr.  Inst.  S 1002. 

"Where  the  assignee  of  an  indorser  continued  the 
3uslnee8  at  the  same  place,  it  may  be  Inferred  that 
laelflrnec  had  authority  from  indorser  to  receive 
lotices  of  protest  sent  there.  Importers  &  T.  Nat. 
3ank  v.  Shaw,  4  New  Eng.  Rep.  314, 144  Mass.  421. 

Tbe  facts  being  undisputed,  sufficiency  of  notice 
B  a  question  of  law.  Lambert  v.  Ghiselln,  60  U.  S. 
Mow.  553, 13  L.  ed.  254:  Bank  of  Columbia  v.  Law- 
ence,  26  IT.  S.  1  Pet.  578,  7  L.  ed,  289;  Harris  v.  Rob- 
00011,  46  U.  S.  4  How.  836, 11  L.  ed.  1000. 
But  where  the  residence  of  the  indorser  was 
inown,  a  notice  given  to  his  son,  though  at  the 
lace  where  notices  for  the  indorser  were  usually 
»irt,  was  held  not  sufficient.  Bank  of  United  States 
2  L.  R.  A. 


V.  Corcoran,  27  U-  8.  2  Pet.  121,  7  L.  ed.  868,  dted  in 
Fowler  v.  Warfleld.  4  Cranch,  C.  C.  71. 

Notice  to  indorser  of  nonpayment,  sent  to  the 
proper  address  when  the  note  was  issued,  is  suffi- 
cient, although  he  has  changed  his  residence.  Im- 
porter &  T.  Nat.  Bank  v.  Shaw,  mivra;  Bank  of 
Utica  V.  Phillips,  3  Wend.  408;  Saco  Nat.  Bank  v. 
Sanborn,  63  Me.  340:  Rowland  v.  Rowe,  48  Conn.  432; 
See  Berridge  v.  Fitzgerald,  L.  R.  4  Q.  B.  641. 

It  is  not  nece«ary  to  state  in  the  notice  who  is 
the  holder;  it  is  sufficient  that  it  states  the  fact  ot 
non-pasrment,  and  that  the  holder  looks  to  the  in- 
dorser for  indemnity.  Mills  v.  Bank  of  United 
States,  24  U.  S.  11  Wheat.  481,  6  L.  ed.  612,  cited  in 
Bank  of  United  States  v.  Watterston,  4  Cranch,  C.  C. 
446. 

Nor  need  it  contain  a  formal  allegation  that  it 
was  demanded  at  the  place  of  payment.  Mills  v. 
Bank  of  United  States,  tupra. 

Notice  of  a  note^s  dishonor  is  sufficient  if  ad- 
dressed to  the  indorser  and  left  in  his  office,  in  his 
absence,  in  a  conspicuous  place.  Hobbs  v.  Straiuc, 
149  Mass.  212,  citing  Importers  &  T.  Nat.  Bank  v. 
Shaw,  mpra;  Bank  of  America  v.  Shaw,  2  New  Eng. 
Rep.  572, 142  Masst  290. 

A  variance  between  the  note  and  the  notice  to 
the  indorser,  if  it  does  not  mislead  him,  and  if  it 
conveys  to  him  the  real  fact  without  any  doubt, 
cannot  be  material.  Bank  of  Alexandria  v.  Swann, 
34  U.  S.  9  Pet.  83,  9  L.  ed.  40. 

Service  of  notice  by  mail. 

The  provision  as  to  deposit  of  notice  of  non-pay- 
ment, etc.,  of  a  note  in  the  postoffioe,  is  intended 
to  cover  and  be  applied  to  all  kinds  of  places. 
Morse  v.  Chamberlain,  4  New  Eng.  Rep.  211,  144 
Mass.  406:  Stat.  1871,  chap.  289:  Pub.  Stat.  chap.  77, 
S  16. 

A  statute  making  deposit  in  the  postoffioe  notice 
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18  Pick.  260;  Jones  v.  Robinson,  11  Ark.  504; 
Oraul  V.  Strutzel,  53  Iowa,  713;  Union  Bank 
V.  Eeell,  10  Humph.  886;  Patterson  v.  Todd, 
18  Pa.  426. 

The  point  most  contested  in  argument  at  the 
bar— one  ably  and  learnedly  debated  on  both 
sides — concerns  the  time  in  which  notice  of  the 
dishonor  of  a  note  indorsed  when  overdue 
shall  be  given  to  the  pdorser.  It  is  urged  for 
complainant  that  the  indorsee  of  such  an  in- 
strument should  have  reasonable  time  in  which 
to  make  demand,  and  like  time  in  which  to 
give  notice.  For  defendant  it  is  conceded  that 
reasonable  time  is  permitted  for  demand,  but 
as  to  notice  it  is  contended  that  it  must  be 
given  with  the  same  promptness  as  is  required 
in  case  of  indorsement  before  maturity.  The 
authorities  are  somewhat  in  conflict,  but  we 
think  the  sreat  weight  of  juridical  opinion, 
as  expressed  in  the  text-books  and  in  judicial 
decisions,  is  in  favor  of  the  rule  we  have  just 
stated,  and  sustains  the  proposition  that  the 
same  diligence  must  be  used  in  giving  notice 
of  dishonor  to  the  indorser  of  an  overdue  note 
as  is  required  by  the  law-merchant  in  notify- 
ing one  who  indorses  before  maturity.  In  our 
opinion/ the  rule  as  to  notice  of  non-payment  to 
indorsers  of  time  notes  before  due  and  of  de- 
mand notes  is  and  should  be  the  same.  We 
have  seen  no  difference  stated  as  to  that  matter 
in  any  authority,  and  do  not  perceive  how  a 
sound  distinction  could  he  taken,  the  reason 
for  the  notice  being  the  same  in  each  case. 
Then,  if  it  be  true,  as  announced  by  numerous 
authorities  already  cited,  that  indorsed  demand 


notes  and  time  notes  indorsed  after  maturity 
are  governed  by  the  same  rule  in  regard  to 
notice  of  non- payment,  it  follows  that  one  and 
the  same  rule  of  notice  is  to  be  applied  to  til 
the  three  classes  of  notes  mentioned,— time 
notes  indorsed  before  due,  notes  payable  on 
demand,  and  time  notes  indorsed  after  ou- 
turity.  Why  should  not  this  be  so  ?  It 
simplifles  the  law-merchant  and  facilitBtes 
transactions  in  commercial  paper,  in  respect  to 
which  simplicity  and  uniformity  in  the  rules 
of  law  are  all- important  and  conducive  to  Ibe 
prosperity  and  welfare  of  every  community, 
especially  of  commercial  people.  Why  should 
one  who  acquires  an  overdue  note  have  or  need 
more  time  to  give  notice  of  non-pavment  thu 
the  indorsee  of  a  note  acquired  \)eIore  mt- 
turity  ?  He  is  justly  allowed  more  indulgeooe 
in  demanding  payment  of  the  maker,  because 
the  indorser  knew  at  the  time  of  the  transfer 
that  the  maker  was  then  in  default;  bat  when 
he  has  had  all  reasonable  time  for  that  par- 
pose,  the  reason  is  not  so  satisfactory  for  ex- 
tending the  same  indulgence  with  respect  to 
notice.  Certainly  no  more  time  for  notifica- 
tion is  needed  by  the  one  indorsee  than  by  the 
other.  We  auote  the  language  of  some  of  the 
writers  on  this  subject: 

"  If  a  negotiable  note  is  indoned  after  ma- 
turity it  becomes  in  effect  a  demand  note,  and 
payment  must  be  demanded  within  a  reasoD- 
abie  time,  and  notice  of  dishonor  at  once  givni 
to  the  indorser."  Randolph,  Com.  Paper, 
§  1008.  "When  a  negotiable  instrument  is 
indorsed  after  maturity  payment  mast  be  d^ 


COD  templates  two  modes  of  Its  delivery  to  him:  at 
the  poetofflce  where  it  is  deposited,  and  by  a  letter 
carrier;  and  requires  that  it  shall  be  suffloJently  di- 
rected to  his  residence  or  place  of  business,  for 
both  modes.    Morse  v.  ChamberlalD,  suprcL, 

The  notice  of  protest  may  be  deposited  in  a  street 
le^r-box.  Casoo  Nat.  Bank  v.  Shaw,  4  New  Eng. 
Rep.  678,  79  Me.  376. 

It  has  been  held  that  delivery  to  a  letter  carrier 
is  sufficient.    Pearce  v.  Langflt,  101  Pa.  607. 

If  parties  live  in  different  poet  towns,  notice 
through  the  postofflce  is  sufficient.  Bank  of  Co- 
lumbia V.  Lawrence,  28  U.  8. 1  Pet.  678,  7  L.  ed.  209; 
Bussard  v.  Levering,  19  U.  8.  6  Wheat.  103,  6  L.  ed. 
216,  cited  In  Harris  v.  Kobinsoo,  46  U.  8. 4  How.  846, 
n  L.  ed.  1004. 

When  notice  is  sent  by  mail,  it  is  sufficient  to  di- 
rect it  to  the  town  where  the  party  resides,  if  it  is  a 
poet  town;  if  it  is  not,  then  to  the  postoffice  or  post 
town  nearest  to  his  residence,  if  it  is  known.  BanJs 
of  United  States  v.  Carneal,  27  U.  S.  2  Pet.  548,  7  L. 
ed.  518;  Glicksman  v.  Earley  (Wis.)  Nov.  26, 1890. 

Notice  mailed  to  an  indorser,  at  bis  place  of  busi- 
ness in  another  State  where  he  kept  a  clerk  or 
agent  and  nad  various  men  employed,  is  sufficient 
service  by  mail.  Woolley  v.  L^on,  6  West.  Rep. 
189, 117  111.  244. 

A  notice  of  dishonor  of  a  negotiable  promissory 
note  sent  by  mail  to  the  last  known  place  of  resi- 
dence of  the  indorser,  who  receives  the  same,  is 
sufficient.  Cornett  v.  Haffer,  43  Kan.  60;  8  Ran- 
dolph, Com.  Paper,  9  1219. 

Where  the  Indorser  receives  his  mail  at  the  place 
where  the  note  indorsed  is  payable,  notice  actually 
received  by  bim  through  the  mail  is  sufficient.  Hen- 
dershot  v.  Nebraska  Nat.  Bank,  25  Neb.  127.  See 
Phelps  V.  Stocking,  21  Neb.  443;  Davis  v.  Eppler,  38 
Kan.  629. 

His  receipt  of  the  notice  through  the  mail  cures 
an  omission  to  address  the  notice  itself.    Glicks- 
man v.  Earley,  suprcL 
13  L.  R.  A. 


I  Evidence  of  the  postmaster  and  bis  deputy,  as  to 
the  course  of  mail  and  the  usages  of  the  office,  if 
uniformly  received  In  cases  arising  on  the  notice 
of  dishonored  bills.  Dickens  v.  Beal,  36  U.  S.  10 
Pet  572,  9  L.  ed.  688. 

The  fact  that  the  letter  containing  the  notice  was 
taken  from  the  mall-bag  in  violation  of  a  postal 
regulation  is  inunaterlal.  Stanley  v.  McBhmth.  19 
L.  R.  A.  645,  649,  86Cal.  449. 

Notice  sent  to  parties  residing  In  a  different  plaoe. 
by  the  mail,  the  next  day  after  the  dishonor  of  tlie 
note,  is  in  due  time.  Bank  of  Alexandria  v.  Swaniu 
84  U.S.  9Pet.  83.  9L.  ed.  40;  Lenox  v.  Rohertt^U 
U.  S.  2  Wheat.  373,  4  L.  ed.  264. 

Tf  the  party  is  in  the  habit  of  receiving  his  lettcn 
at  a  more  distant  postoffice,  or  through  a  more  cir- 
cuitous route,  and  the  fact,  is  known  to  the  penos 
sending  notice,  notice  sent  by  the  latter  mode  wUl 
be  good.  Bank  of  United  States  v.  Cameal,  27  T. 
S.  2  Pet.  643,  7  L.  ed.  618. 

Insufficient  notice  by  maXL 

Notice  of  protest  mailed  to  a  person  who  resided 
in  the  same  town  as  the  indorser,  deposited  by  him 
the  next  day  in  the  local  postoffice,  and  delivered 
on  the  third  day  to  the  indorser,  is  insufficient  to 
charge  the  indorser.  Oa^idy  v.  Kreamer  (Ps.^  IS 
Gent.  Rep.  286. 

Where  a  note  was  payable  at  a  certain  bank  do- 
tioe  directed  to  an  indorser  at  the  place  where  tb^ 
bank  is  situated,  but  who  lives  eight  and  one  bilf 
miles  distant,  and  near  another  postoffice,  at  whiok 
he  gets  his  maO,  does  not  constitute  a  ^-alid  eenioe. 
Citizens  Nat.  Bank  v.  Cade,  73  Mich.  449. 

A  memorandum  on  a  note,  that  the  ''third  ia- 
dorser,  J.  P.  H.,  lives  at  Vicksburg/'  is  not  sufi- 
cient  to  show  an  agreement  on  his  part  to  rwelFe 
notice  through  the  Ylcksburg  postoffice.  BowUof 
v.  Harrison,  47  U.  S.  6  How.  348, 12  L.  ed.  4SS. 
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manded  of  the  payor  within  a  reasonable  time, 
and  notice,  in  the  event  of  a  refusal,  given  to 
the  indorser,  in  order  to  charge  him;  it  being 
regarded  as  equivalent  to  one  payable  on  de- 
mand." Dan.  Neg.  Inst.  §  611.  It  will  be 
observed  that  the  latter  author  does  not  in 
terms  state  when  the  notice  shall  be  given,  but 
he  does  say,  in  effect,  that  the  same  rule  as  to 
notice  is  applicable  to  a  note  indorsed  after 
maturity  as  to  one  payable  on  demand.  He 
makes  substantially  the  same  statement  in 
section  996  of  the  same  learned  and  valuable 
treatise;  and  at  the  same  time  mentions  the 
fact  that  some  of  the  cases  have  been  less  strict 
on  the  subject  of  notice,  thereby  departing 
from  the  principle  by  him  deemed  "clearly 
correct."  Those  cases  are  among  the  number 
relied  on  by  complainant's  counsel,  and  will 
be  referred  to  again.  Says  Parsons:  "We 
have  already  seen  that  in  order  to  charge  an 
indorser  of  a  note  payable  on  demand  present- 
ment must  be  made  within  a  reasonable  time. 
But  if,  after  such  presentment,  the  note  is  dis- 
honored, there  is  no  good  reason  why  the  same 
rules  as  to  the  time  within  which  notice  is  to 
be  forwarded  to  the  indorser  should  not  apply, 
as  in  the  case  of  other  notes  and  bills.  We 
have  also  seen  that  a  note  or  bill  in  which  no 
time  of  payment  is  specified  is  to  be  considered 
as  payable  on  demand.  We  should  say  in  this 
case  also  that  notice  should  be  given  within 
the  same  time  as  in  the  other  cases.  It  has  al- 
ready been  remarked  that  a  note  indorsed 
wben  overdue  is  by  the  best  authorities  con- 
sidered equivalent  to  a  note  or  bill  on  demand, 
though  some  cases  hold  that  the  same  strict 
rules  are  not  to  be  applied.  It  has  been  said 
that  the  holder  has  a  reasonable  time  after  pre- 
sentment within  which  to  notify  the  indorser, 
and  that  this  reasonable  time  may  be  as  long 
as  two  months,  and  an  opinion  has  been  ex- 
pressed that  no  notice  at  all  is  necessary.  To 
maintain  these  views  would  seem  to  be  intro- 
ducing unnecessary  distinction,  and  in  our 
opinion  the  notice  should  be  transmitted  as 
soon  in  the  case  of  such  notes  and  bills  as  of 
any  others.  If  the  analogy  between  notes  and 
bills  on  demand  and  those  indorsed  when  over- 
due, and  notes  and  bills  payable  at  sight,  is  to 
be  carried  out,  the  same  notice  of  dishonor 
would  certainly  be  requisite,  for  no  distinction 
that  we  are  aware  of  has  ever  been  attempted 
to  be  drawn  between  the  time  necessary  in  for- 
warding notice  to  an  indorser  of  a  bill  at  sight 
and  one  in  which  there  is  a  fixed  time  for  pav- 
ment."  1  Parsons,  Notes  and  Bills,  519.  520. 
The  two  cases  here  disapproved  by  Parsons 
are  the  same  referred  to  by  Daniel  (in  §  996)  as 
being  contrary  to  the  correct  principle.  **  The 
authorities,"  says  Wade,  ''are  not  in  perfect 
accord  as  to  the  right  of  an  indorser  of  nego- 
tiable paper  which  at  the  time  of  indorsement 
was  past  due,  to  notice.  The  doctrine  is  an- 
nounced in  Gray  v.  Bell,  2  Rich.  L.  67,  and 
Van  Hoesen  v.  Van  Alstyne,  3  Wend.  75,  that 
indorsers  of  overdue  paper  are  not  entitled  to 
notice  of  its  dishonor  beyond  such  as  would 
arise  from  the  bringing  of  a  suit  within  a  rea- 
sonable time,  which  might  extend  to  several 
months.  In  the  latter  case  three  months  was 
regarded  as  a  reasonable  time.  But,  notwith- 
standing the  views  expressed  in  these  two 
cases,  the  current  of  authority  seems  to  be  de- 
12  L.  R.  A. 


cidedly  against  the  exception  therein  contended 
for.  indorsers  after  maturity,  as  well  as  in- 
dorsers of  paper  due  at  sight  or  on  demand, 
sustain  the  same  relations  to  each  other  and  to 
other  parties,  in  regard  to  the  matter  of  notice, 
as  indorsers  of  time  paper  before  maturity, 
with  the  single  exception  that  they  have  aright 
to  insist  upon  the  exercise  of  diligence  on  the 
part  of  the  holder  in  demanding  payment. 
Such  indorsement  is  regarded  as  equivalent  to 
drawing  a  new  bill,  or  making  a  new  note, 
payable  at  sight  or  on  demand."  Wade,  No- 
tice, §  788.  The  two  cases  here  declared  to  be 
decidedly  against  the  current  of  authority  are 
the  same  subjected  to  criticism  by  the  two  pre- 
ceding authors.  "In  every  case  of  the  dis- 
honor of  a  promissory  note  it  is  the  duty  of 
the  holder  to  give  due  notice  thereof  to  all  the 
prior  parlies  on  the  note  who  are  liable  to 
make  payment  to  him,  and  to  whom  he  means 
to  look  for  payment.  [And  this  is  equally 
true  if  the  note  is  payable  on  demand.] 
Story,  Prom.  Notes,  6th  ed.  §  299.  Though 
this  distins^uished  author  does  not  in  this  quota- 
tion speciJfy  notes  indorsed  before  maturity  or 
notes  indorsed  after  maturity,  nor  define  the 
time  in  which  notice  shall  be  given  further 
than  to  say  it  shall  be  "due  notice,"  it  is  ob- 
vious from  the  comprehensiveness  of  his  lan- 
guage that  he  intended  to  embrace  both  in  the 
same  general  rule.  Having  discussed  the  sub- 
ject of  the  indorsement  of  time  notes  before 
and  after  maturity,  and  of  sight  and  demand 
notes,  in  preceding  chapters,  it  was  sufficient, 
in  laying  down  a  rule  deemed  applicable  to  all 
alike,  to  say:  "In  every  case  of  the  dishonor 
of  a  promissory  note  it  is  the  duty  of  the  hold- 
er to  give  due  notice,"  etc.  It  is  elsewhere 
said:  "When  a  note  is  indorsed  after  ma- 
turity it  must  be  demanded  of  the  maker  with- 
in a  reasonable  time,  and  immediate  notice 
given  of  non-payment."  Byles,  Bills,  7th  ed. 
by  Sharswood,  170,  note. 

In  Colt  V.  Barnard,  the  suit  was  bv  indorsees 
against  indorser  of  overdue  note.  Neither  de- 
mand nor  notice  was  proved.  The  head  note 
of  the  case  is  as  follows:  "Indorser  of  a  note 
overdue  is  not  liable  thereon  unless  demand  is 
made  upon  maker  within  reasonable  time,  and 
immediate  notice  of  non-payment  given  to  such 
indorser;  so,  though  the  maker  is  insolvent 
and  has  absconded."  C?iief  Justice  Shaw,  in 
the  opinion  says:  "It  is  veiy  clear  that  a 
promissory  note  is  negotiable  after  it  falls  due, 
as  well  as  before.  .  It  is  like  drawing  a 

bill  at  sight,  on  which  a  drawer  or  indorser 
cannot  be  holden  without  presentment  and  no- 
tice of  non-payment.  All  the  reasons  which  re- 
quire a  demand  and  notice,  in  any  case,  to 
charge  the  indorser,  apply  to  this.  There  is 
the  same  reason  for  prompt  notice,  namely, 
that  the  indorser  ma^  take  measures  to  secure 
payment  if  the  note  is  dishonored  on  present- 
ment. ...  As  between  maker  and  promisee, 
a  note  is  payable  on  demand,  at  any  time  after 
it  becomes  aue.  When  it  is  indorsed  after  due, 
it  is  in  legal  effect  a  note  on  demand;  and  it  is 
to  be  understood  by  the  parties  as  if  written 
'on  demand.'  In  that  case  the  law  is  well 
settled  the  demand  must  be  made  within  rea- 
sonable time,  and,  if  not  paid,  immediate  no- 
tice of  non-payment  must  be  given  to  the  in- 
dorser."   18  Pick.  260. 
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In  Jonti  V.  Bobinaon  the  Indorsee  of  an  over- 
due note  sued  the  indorser.  The  testimony 
produced  to  show  notice  of  non-payment  was 
not  admissible.  The  court  said:  "When  a 
note  has  been  indorsed  after  maturity,  as  in  the 
case  at  bar,  it  is  in  legal  effect,  as  between  the 
indorser  and  indorsee,  an  inland  bill  of  ex- 
change, payable  on  demand;  while  between  the 
indorsee  and  maker  it  remains  a  note,  in  effect 
payable  on  demand.  Consequently,  to  charge 
the  indorser,  it  must  be  presented  within  a  rea- 
sonable time  after  the  transfer,  and,  if  pay- 
ment be  refused,  immediate  notice  must  be 
ffiven  to  the  indorser,  all  the  incidents  of  an 
mland  bill  payable  on  demand  having  place  as 
between  these  two  parties  as  to  due  diligence 
and  lawful  excuse  for  want  of  it;  and  this,  be- 
cause the  indorser's  undertaking  is  predicated 
upon  conditions,  and  unless  these  are  performed 
they  canqot  be  made  absolute,  so  as  to  entitle 
the  holder  to  an  action  against  him.  And  in 
this  respect  there  is  no  difference  whether  the 
paper  be  indorsed  before  its  maturity  or  after- 
wards. Although  there  is  a  difference  in  an- 
other respect, — that  is  to  say,  when  a  note  is 
indorsed  before  due  that  is  payable  at  a  day 
certain,  it  must  be  demanded  on  the  day  it  be- 
comes due,  without  regard  to  circumstances  to 
fit  the  indorser;  whereas  that  same  note,  if  in- 
dorsed after  maturity,  need  not  of  necessity  be 
presented  on  any  given  day,  it  having  become 
in  legal  effect  a  note  payable  on  demand.  But, 
whether  the  paper  be  indorsed  before  or  after 
maturity,  all  the  reasons  which  require  de- 
mand and  notice  equally  appl^^,  and  in  each 
case  there  is  the  same  necessity  for  prompt 
notice  of  non-payment,  that  the  indorser  may 
take  measures  to  secure  the  payment  if  the  note 
be  dishonored  on  presentment."    11  Ark.  504. 

In  Patterwm  v.  2'odd  the  court  said:  *'The 
questions  for  decision  in  this  case  have  relation 
to  the  effect  of  indorsing  a  promissory  note 
overdue.  .  .  .  Where  a  note  is  indorsed 
before  it  is  due  the  holder  must  present  it  for 
payment  at  maturity,  and,  in  case  of  default, 
must  give  immediate  notice  of  the  dishonor. 
But  after  the  note  becomes  due  it  is  payable 
whenever  the  holder  chooses  to  demand  it,  and 
for  this  purpose  an  action  at  law  is  sufficient 
as  between  the  holder  and  the  maker.  Like  a 
contract  for  the  payment  of  money  when  no 
time  of  payment  is  specified,  it  is  legally  paya- 
ble presently .  So  that,  when  a  note  is  indorsed , 
the  indorser  still  stands  in  the  condition  of  the 
drawer  of  an  inland  bill  of  exchange;  and  we 
refer  to  the  note,  as  before,  for  the  purpose  of 
ascertaining  the  amount,  and  time  and  place 
of  pavment.  The  time  of  payment  having 
passed,  the  note  is,  in  law,  payable  on  demand; 
and  this  shows  that  the  indorsement  is  to  be 
considered  as  if  made  upon  a  new  note  payable 
on  demand,  and  the  legal  effect  of  it  is  precisely 
the  same  as  if  the  indorser  had  drawn  an  inland 
bill  of  exchange  upon  the  maker,  payable  at 
siirht.  It  is  the  duty  of  the  holder  of  such  a 
bill  to  present  it  for  payment  within  a  reasona- 
ble time,  and,  if  the  bill  be  dishonored,  to  give 
immediate  notice  thereof  to  the  drawer.  In 
the  case  of  an  indorsement  of  a  note  overdue, 
the  holder  is,  in  like  manner,  bound  to  present 
it  for  payment  within  a  reasonable  time;  and, 
in  case  of  non-payment,  to  give  immediate 
notice  of  the  dishonor  to]the  indorser;  otherwise 


the  latter  is  discharged  from  liability.  Tb» 
doctrine  is  fully  sustained  by  the  aathorities.'* 
18  Pa.  426. 

In  Qraul  v.  Strutzel  the  court  said:  "It^s 
contended  by  counsel  for  the  plaintiff  that  as 
to  the  note,  which  was  overdue  when  it  was. 
indorsed,  no  demand  of  payment  and  notice  of 
non-payment  to  the  indorser  was  necessary. 
But  such  is  not  the  rule.  A  note  indorsed  after 
due  must  be  presented  to  the  makers  for  pay- 
ment within  a  reasonable  time;  and  notice  of 
non-payment  must  be  giyen  to  the  indoreer 
immediately,  which  means  at  furthest  the  next 
day  after  default,  where  the  parties  reside  in 
the  same  town."    58  Iowa,  712. 

In  our  own  case  of  Union  Bank  v.  EatU,  the- 
suit  was  against  the  indorser  of  an  overdue  bQI 
of  exchange.  It  was  drawn  on  a  citizen  of 
Philadelphia,  Pa.,  and  indorsed  by  the  Union 
Bank  at  Columbia,  Tenn.,  to  the  plaintiff,  who 
presumably  resided  at  the  latter  place.  The 
plaintiff  caused  the  bill  to  be  presented  for  pay- 
ment twenty  six  days  after  indorsement,  whidi 
being  reftised  by  the  drawee,  protest  was  made, 
and  the  indorser  **duly  notified  thereof.**  la 
the  opinion  this  court,  speaking  through  Jndgt 
Green,  said:  "Two  questions  are  made  upon 
the  record  by  the  counsel  for  the  plaintiff  in 
error.  (1)  It  is  insisted  that  a  bill  of  exchange, 
after  due,  isfunetusoffldo,  and  that,  if  indorsed, 
no  action  lies  on  the  instrument  against  such 
indorser.  We  understand  the  settled  doctnoe- 
to  be  otherwise.  A  bill  may  be  transferred  a^ 
well  after  as  before  it  is  due.  The  difference 
is  that,  if  it  is  transferred  after  due,  as  there  is 
no  time  fixed  for  payment,  it  is,  in  such  case, 
payable  on  demand.  The  party  who  indorses 
a  bill  after  it  is  due,  and  negotiates  it,  gives  to 
it,  as  far  as  he  is  concerned,  all  the  character 
and  efficacy  of  a  bill  payable  on  demand.  (2) 
It  is  insisted  that  his  honor  erred  in  telling  the 
jury  that,  the  bill  being  overdue  when  the 
plaintiff  got  it,  it  was  necessary  for  him  to 
show  that  he  had  presented  it  for  payment  in 
a  reasonable  time;  and  that  what  was  reasona- 
ble time  to  make  demand  of  payment  was  a 
question  of  fact,  to  be  judged  of  by  the  jnir, 
according  to  the  circumstances  of  the  case. 
We  think  this  construction  strictly  correct" 
10  Humph.  886.  Nothing  is  said  in  respect  tc» 
notice  in  this  case,  except  that  the  indorser  wis 
"duly  notified"  of  presentment  and  noo-paj- 
ment;  but  the  bill  in  suitlwas  declared  to  have 
"all  the  character  and  efficacy  of  a  bill  payable 
on  demand."  From  this  it  follows  that  it  was 
subject  not  only  to  the  same  rule  as  to  demasd, 
but  also  as  to  notice. 

In  Kirkpatrick  v.  MrChiUough,  8  Humph. 
171,  and  Duffy  v.  (TChnner,  7  Baxt.  500.  no 
rule  is  laid  down  as  to  the  time  in  which  either 
demand  or  notice  Is  required.  The  adjodics* 
tion  in  each  case  is  simply  that  the  liability  of 
an  indorser  of  an  overdue  note  is  continfeot 
upon  demand  and  notice. 

The  principal  question  in  the  early  case  of 
Stothart  v.  LetoiSf  decided  by  this  court  in  1807, 
was  upon  the  point  of  notice.  The  note  in  eoit 
was  indorsed  after  maturity.  No  notice  of  thr 
maker's  failure  to  pay  was  ever  ^yen  the  io- 
dorser  except  by  commencement  of  suit  a^ost 
him.  In  that  case  the  court  said:  ''Wheal 
negotiable  paper,  under  the  Act  of  17S3  or 
17»6,  is  lindoraed,  it  should  be  presented  for 
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paymeDt  within  a  reasonable  time,  and,  if  re- 
fused or  neglected,  the  indorser  ought  to  have 
notice  immediately  of  sUch  failure,  and  that 
the  holder  intends  to  look  to  the  indorser. 
.  .  .  Where  a  bill  of  exchange  is  indorsed 
after  the  time  of  payment  it  is  usually  taken 
on  the  credit  of  the  indorser,  but  this  does  not 
seem  to  be  the  case  with  an  indorsement  of  a 
promissory  note.  It  is  taken,  whether  before 
or  after  the  note  is  due,  with  a  view  to  the 
drawer  in  the  first  instance,  and  should  in  either 
case  be  presented  for  payment  and  notice  giv- 
en." 1  Overt.  (Tenn.)  266.  Taking  the  first 
and  last  sentences  of  this  quotation  together, 
it  is  seen  that  the  court  in  effect  places  an  in- 
dorser before  maturity  and  one  after  maturity 
on  the  same  footing  with  respect  to  notice,  and 
says  that  in  either  case  ''the  indorser  ought  to 
have  notice  immediately."  Such  is  the  clear 
meaning  of  the  language  used,  and  the  doctrine 
so  announced  is  in  substance  tbe  same  as  that 
laid  down  in  the  later  decisions  and  text-books 
from  which  we  have  made  quotalions  on  the 
same  subject.  The  case  of  Stothart  v.  Parker, 
which  was  decided  in  the  same  month,  and  re- 
ported in  the  same  book  (Id.  260)  and  which  is 
now  relied  on  as  announcing  a  contrary  doc- 
trine, and  thereby  sustaining  the  contention 
here  made  for  complainant,  will  be  noticed 
hereafter. 

There  are  four  adjudicated  cases  from  other 
States  in  conflict  with  the  proposition  that  the 
same  diligence  must  be  used  in  giving  notice 
of  the  dishonor  of  a  note  indorsed  when  over- 
due as  is  required  in  case  of  one  indorsed  be- 
fore maturity;  three  of  them  holding  that  more 
time  is  allowed  in  the  former  than  in  the  latter 
case,  and  the  other  holding  that  commence- 
ment of  suit  is  sufiBcient  notice  in  the  former 
case.  These  cases  are:  Van  Hoesen  v.  Van 
Alstj/ne,  3  Wend.  75;  Oray  v.  Bell,  2  Rich.  L. 
67,  44  Am.  Dec.  277;  Chadwick  v.  Jeffers,  1 
Rich.  L.  897,  44  Am.  Dec.  260;  Jcyrdan  v. 
Burst,  12  Pa.  269.  In  the  first  of  these  the 
court  said:  "The  note,  having  been  trans- 
ferred long  after  it  was  due,  is  to  be  considered 
as  a  note  payable  on  demand;  and  the  demand 
and  notice  must  be  made  in  a  reasonable  time. 
What  is  a  reasonable  time  depends  on  the  cir- 
cumstances of  the  case.  From  the  remark  of 
the  defendant  below,  that  Cooley  would  get 
into  business  again,  and  pay,  it  is  evident  an 
immediate  demand  and  notice  was  not  contem- 
plated. The  demand  was  in  fact  made  within 
a  few  weeks,  and  the  notice  given  within  two 
or  three  months.  I  am  inclined  to  think  this 
was  sufficient,  under  the  circumstances  of  the 
cajse,  to  charge  the  indorser."  8  Wend.  75. 
Though  notice  given  within  two  or  three 
months  after  demand  is  here  held  to  be  suffi- 
cient to  bind  the  indorser,  the  holding  is  predi- 
cated ui)on  the  peculiar  circumstances  of  the 
case,  among  which  was  the  fact  that  he  evi- 
dently did  not  contemplate  immediate  notice. 
This  IS  one  of  the  two  cases  referred  to  disap- 
provingly by  Daniel,  Parsons  and  Wade.  It 
is  also  ''commented  upon,  and  its  correctness 
denied,  by  Church,  Ch.  J,,  in  Lockujood  v. 
Crawford,  18  Conn.  861,"  says  a  note  to  1  Par- 
sons, Notes  and  Bills,  519.  The  opinion  is  in 
accord  with  authorities  heretofore  considered 
in  the  announcement  that  "the  note,  having 
been  transferred  long  after  it  was  due,  is  to  be 
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considered  as  a  note  payable  on  demand. '^ 
The  head  note  in  Qray  v.  Bdl  is  as  follows: 
"Demand  and  notice  by  the  indorsee  of  a  note 
past  due  are  necessary  to  render  the  indorser 
liable  as  a  new  maker  of  the  note.  What  is 
reasonable  diligence  in  making  demand  of  the 
drawee,  and  giving  notice  to  the  mdorser  of  a 
note  past  due,  is  a  question  which  should  be 
left  to  the  jury."  The  indorser  of  an  overdue 
note  is  in  this  case  held  to  be  in  the  attitude  of 
an  additional  maker,  and  not  subject  to  the 
rules  of  an  ordinarv  indorser.  In  the  opinion 
the  court  said:  "The  paper  being  past  due, 
and.  in  mercantile  contemplation,  dishonored, 
it  was  not  subject  to  the  same  rules  that  would 
be  applicable  to  a  note  indorsftd  before  it  was 
due.  The  invariable  presumption  of  the  law 
should  be  that  where  one  indorses  a  note  when 
past  due  he  does  so  on  the  knowledge  that 
payment  has  been  demanded,  and  refused  by 
the  maker.  The  indorsee  takes  the  note,  under 
such  circumstances,  as  much  on  the  credit  of 
the  indorser  as  upon  that  of  the  maker.  .  .  . 
The  doctrine  is  this:  That  an  indorser  of  a 
promissory  note,  whether  to  bearer  or  order 
after  it  is  past  due,  is  an  additional  maker,  with 
a  postponed  liability,  depending  on  the  diligence 
of  his  indorsee, which  must  always  be  left  as  a 
question  of  fact  to  the  jury."  2  Rich.  L.  67, 
44  Am.  Dec.  277.  This  is  the  other  case  referred 
to  with  disapprobation  by  the  three  text-writ- 
ers just  mentioned.  Parsons  and  Daniel  speak 
of  it  as  dispensing  with  notice  altogether.  In 
Qhadtoick  v.  Jeffers,  the  head  note  states  the 
points  decided.  It  is  this:  ' '  Rules  of  dUigence 
in  demanding  payment  of  negotiable  instru- 
ments indorsed  before  due  do  not  apply  to  those 
indorsed  after  due.  These  rules  are  designed 
for  the  security  of  parties  secondarily  liable, 
and  when  demand  or  notice  is  not  necessary 
for  their  protection  it  is  dispensed  with.  Com- 
mencing suit  and  notice  thereof  to  indorser  is 
sufficient  notice  and  demand  when  the  note  was 
overdue  when  transferred,  and  the  suit  was  be- 
gun in  a  reasonable  time,  and  at  the  request  of 
the  indorser."  1  Rich.  L.  897, 44  Am.Dec.  260. 
The  last  two  cases  were  decided  by  the  Supreme 
Court  of  South  Carolina  in  1845.  Though  not 
expressly  they  seem  impliedly  to  modify  the 
cases  of  Ecfert  v.  Des  Coudrea,  1  Mill,  Const. 
69,  and  Poole  v.  Tolleson,  1  McCord,  L.  199. 
decided  by  the  same  court  in  1817  and  1821, 
respectively.  Especially  is  this  so  of  Poole  v. 
Tolle»»i, in  which  the  majority  of  the  court  said 
immediate  notice  was  required  as  much  in  case 
of  the  indorsement  of  an  overdue  note  as  in 
that  of  any  other,  and  the  minority  expressed 
the  opinion  that  notice  at  any  time  before  ac- 
tion brought  was  sufficient.  The  point  decided 
in  Jordan  v.  Burst  is  well  stated  in  the  syllabus 
as  follows:  "  An  indorser  of  an  overdue  note 
is  not  discharged  by  want  of  notice  for  three 
months  of  the  subsequent  demand  and  refusal, 
there  being  no  evidence  that  he  was  injured 
by  such  want  of  notice."  12  Pa.  269.  This 
case  is  much  criticised,  and  virtually  overruled, 
by  the  same  court  in  Patterson  v.  Todd,  18  Pa. 
426,  to  which  we  have  already  referred,  and 
from  which  we  have  made  fr«e  quotation. 
So,  the  only  one  of  the  four  adverse  cases  that 
has  escaped  unfavorable  criticism  is  CTujtdwick 
V.  Jeffers;  and  it  may  have  met  the  same  fate 
and  the  fact  be  unknown  to  us.    Certainly  it 
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caDDot  stand  against  so  nearly  all  the  other 
authorities. 

StothartY,  Parker,  1  Overt.  (Tenn.)  260,  de- 
cided b^  this  court  in  1807,  is  also  relied  on  by 
complainant's  counsel  to  sustain  their  con- 
tention with  respect  to  the  matter  of  notice. 
The  report  of  the  case  is  very  brief.  The 
plaintiffs,  who  were  the  indorsees  of  an  over- 
due note,  made  demand  of  payment  without 
effect/but  failed  to  give  notice  of  non-payment 
to  the  indorser.  The  court  said:  '*  In  relation 
to  promissory  notes,  there  is  the  same  neces- 
sity for  demand  of  the  drawer  and  notice  of 
non-payment  if  assigned  after  being  due  as  be- 
fore. The  ^neral  rule  is  that  there  should  be 
this  notice  within  a  reasonable  ti^jae."  1  Overt. 
(Tenn.)  262.  It  is  the  "general  rule"  with 
which  we  are  now  deAling,  and  by  that  rule,  it 
is  said,  in  the  last  case,  **  a  reasonable  time  " 
is  allowed  in  which  to  give  notice.  It  will  be 
observed,  however,  that  no  difference  is  made 
betweeen  the  rule  where  the  note  is  indorsed 
before  due  and  where  it  is  indorsed  after  due. 
The  reasonable  time  meant  by  the  court  is 
^  alike  applicable  to  both.  Many  of  the  older 
authorities  state  without  reference  to  the  time 
of  indorsement,  whether  before  or  after  ma- 
turity, that  notice  of  dishonor  must  be  given 
"  within  a  reasonable  time,"  and  that  what 
constitutes  such  reasonable  time  is  a  question 
of  fact  for  the  jury  in  each  case.  But  the 
courts  have  now  fixed  this  period  so  definitely 
that  it  has  become  a  question  of  law  by  the 
weight  of  authority,  and  cannot  so  appropriate- 
ly be  now  spoken  of  as  merely  reasonable 
time.  Byles,  Bills,  285,  288,  and  notes;  1  Par- 
sons, Notes  and  Bills,  506,  507.  510,  511;  Story 
Prom.  Notes,  g  819;  Ohitty,  Bills,  11th  ed.  828; 
Tiedeman,  Com.  Paper,  §  887;  Randolph,  Com. 
Paper,  §  1251  et  eeq.  The  modem  authorities 
do  not  mean,  of  course,  that  the  time  allowed 
shall  be  so  short  as  to  be  unreasonable,  but 
simply  that  the  period  is  now  so  well  fixed  as 
a  matter  of  law  that  it  can  be  better  defined 
otherwise  than  by  using  the  rather  indefinite 
phrase  of  some  6t  the  cases.  Whatever  terms 
may  be  used,  they  generally  mean  the  same 
thing,  in  legal  contemplation,  or  nearly  so,  and 
refer  to  indorsements  before  and  after  maturity 
without  distinction  as  to  the  time  of  notice. 
*' Notice  of  dishonor,"  says  Randolph,  in  his 
very  learned  work,  "  must  be  sent  in  all  cases 
within  a  reasonable  time.  The  indefiniteness 
of  this  phrase  has,  however,  been  closely  re- 
stricted and  defined  by  modem  decisions.  In 
sending  notice  of  dishonor  every  party  through 
whom  it  is  transmitted  is  bound  to  use  rea- 
sonable diligence  in  forwarding  it.  And  the 
rule  requiring  notice  of  dishonor  to  be  sent 
in  a  reasonable  time  applies  to  notice  given  to 
an  indorser  after  maturity;  no  greater  diligence 
being  required  in  his  case  than  in  that  of  an 
ordinary  indorser  or  drawer."  Randolph, 
Com.  Paper,  §^  1251.  The  language  employed 
by  the  court  in  Stothart  v.  Parker ,  8upra,  does 
not  authorize  the  distinction  counsel  would 
make,  or  justify  the  contention  that  more  time 
for  giving  notice  is  allowable  where  the  in- 
dorsement was  made  after  the  maturity  of  the 
note  than  where  it  was  made  before  maturity. 
Then  the  irresistible  conclusion  from  the  au- 
thorities is  that  the  rule  with  respect  to  the 
time  within  which  notice  of  non-payment  must 
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be  given  to  the  indorser  is  the  same  whether 
the  indorsement  be  made  before  or  after  the 
maturity  of  the  note. 

The  next  inquiry  is  as  to  the  time  within 
which  the  notice  must  be  sent — how  soon  after 
dishonor.    The  authorities  seem  to  be  agreed 
that  it  must  be  sent  on  the  next  regular  business 
day;  but,  in  case  the  parties  reside  in  different 
places,  and  the  notice  is  to  be  transmitted  by 
mail,  there  seems  to  be  some  conflict  as  to 
whether  it  mu«it  be  sent  at  all  hazards  by  the 
mail  of  that  day,  depart  when    it  may,  or 
whether,  if  the  departure  be  at  an  unreasonable 
hour,  it  will  be  sufficient  to  send   it  by  the 
first  mail  of  the  second  day;  and  aeain,  whether 
if  there  be  two  mails  on  the  first  day  after  dis- 
honor, it  will  answer  to  send  the  notice  by  the 
latter.     Byles  says:    "  If  the  post  does  not  go 
out  on  the  next  day,  notice  need  not  be  posted 
till  the  day  after,  or  till  the  next  post  day." 
Byles,  Bills,  286.     Chi  tty  says:    "And  if  there 
be  no  post  on  the  nexi  day,  or  if  the  post  go 
at'an  unreasonable  hour  in  the  morning,  then  be 
must  send  notice  by  the  very  next  post.     But  be 
is  not  bound,  on  account  ox  there  being  no  post 
on  the  day  after  he  receives  notice,  to  forward 
it  on  the  very  day  he  receives  it."    Chitty, 
Bills,  11th  ed.  826.     Kent  expresses  the  opin- 
ion that  it  is  sufficient  if  the  notice  be  mailed 
at  any  time  on  the  day  after  dishonor  (8  Kent, 
Com.  106,  note);  and  Story  says  this  is  now 
the  established  doctrine  (Story.  Prom.  Notes, 
411);  but  Parsons  thinks  it  too  liberal  to  tbe 
indorsee,    as  almost  necessarily  giving   him 
more  than  one  whole  day  (1  Parsons.  Notes 
and  Bills,  508);  and  with  him  Daniel  seems  to 
agree.     Dan.  Neg.  Inst.  §  1040.    A  later  au- 
thor says:    *'  The  rule  requiring  notice  to  be 
given  in  a  reasonable  time  has  been  narrowed 
down  so  as  to  require  notice  to  be  given  at 
latest  on  the  next  day  after  the  maturitv  of 
the  paper."    Randolph,  Com.  Paper,  §  125*. 
Again:    *'  But  the  better  rule  is  now  geneiafiy 
recognized  that  notice  must  be  mailed  in  timie 
to  go  by  the  mail  of  the  next  day.  if  there  is 
any;  and  that  anv  mail  of  that  day  is  saffi- 
cient."     Id.   g  im    Daniel  states    a   nik, 
which  he  says  is  sanctioned  by  numerous  and 
eminent  authorities,  and  may  be  safely  fol- 
lowed in  all  cases  thus:    *'In  other  words. 
the  notice  must  be  sent  by  the  first  mail  whidi 
leaves  after  the  day  of  dishonor  is  passed,  and 
does  not  close  before  early  and  convenient 
business  hours  of  the  day  succeeding  the  diT 
of  dishonor;  the  design  of  the  law  being  to  af- 
ford the  holder  an  opportunity  to  mail  the  no- 
tice on  the  day  succc^ing  that  of  dishonor." 
Dan.  Neg.  Inst.  8d.  ed.  §1039.     By  another 
learned  lurist  the  rule  is  stated  as  follows: 
*'  The  older  authorities  state  that  tbe  notice 
must  be  given  a  reasonable  time  after  the  dii- 
honor.    But  the  present  rule  of  the  law-mer- 
chant is  that  the  holder  has  until  the  expiratioQ 
of  the  next  day  after  dishonor  in  which  to  five 
notice,  subject  to  certain  modiflcaUoiis^  ueeef- 
sary  in  the  cases  where  the  notices  have  to  he 
sent  away  from  the  place  of  protest    Wheo 
the  party  entitled  to  notice  reddea  in  the  pbce 
of  protest,  the  notice  may  be  aent  to  him  st 
his  residence  at   any  time  during  the  day 
following  the  dishonor  of  the  paper  before  ikt 
hours  of  rest    But  if  he  is  to  leave  the  notice 
at  the  party's  place  of  busineaa  it  must  he  kft 
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during  business  hours.  When  the  notice  is  to 
be  sent  to  one  resident  elsewhere,  the  holder 
has  until  the  last  mail  of  the  day  after  dishonor 
is  made  up,  provided  the  mail  on  that  day  does 
not  leave  at  an  unreasonable  hour.  If  it  leaves 
at  an  unreasonable  hour,  the  holder  has  until 
the  next  mail  to  send  out  his  notices.'*  Tiede- 
man.  Com.  Paper,  §  337.  The  rule  deduced 
by  Parsons  from  what  he  calls  "  the  most  re- 
cent authorities  "  and  that  which  he  approves, 
is  **  that  the  holder  is  bound  to  forward  the 
notice  as  early  as  by  a  mail  of  the  day  after 
dishonor  which  does  not  start  at  an  unreason- 
ably early  hour;  and  if  there  is  no  mall  which 
leaves  on  that  day  after  a  reasonably  early 
hour,  the  notice  is  to  be  forwarded  by  the 
next  mail  which  starts  thereafter."  1  Parsons, 
Notes  and  Bills,  511. 

On  the  next  day  after  the  indorsement  com- 
plainant placed  the  note  in  charge  of  the 
Southern  Express  Company  at  Union  City 
for  collection  from  the  maker  at  Paragould. 
with  special  instruction  to  *' protest  if  not 
paid."  This  instruction  was  written  on  the 
shipping  envelope  of  the  company  in  which 
the  note  was  sent  to  Paragould  and  returned. 
On  this  envelope,  when  returned,  after  the 
printed  words,  **  When  presented,"  and  in 
the  space  allowed  for  answer,  were  written 
the  following  figures:  '* }  —  ^,"  indicatinff 
clearly  that  the  note  had  been  twice  presented 
for  payment,— once  on  the  4th,  and  again  on 
the  12th  of  April.  The  president  of  the  Para- 
gould Stave  Manufacturing  Company,  which 
was  the  maker  of  the  note,  testifies  that  the 
agent  of  the  express  company  twice  demanded 
payment  of  him.  but  when  this  was  he  does 
not  state.  The  lair  inference  is  that  the  fig- 
ures indorsed  on  the  envelope  indicate  the 
dates  at  which  such  demands  were  made. 
On  the  18th  of  April  John  M.  Davis,  as  notary 
public,  wrote  on  the  note,  "Protested  for  non- 
payment." and  made  full  and  formal  certificate 
of  protest,  reciting,  among  other  things,  pre- 
sentment of  the  note  by  himself  to  the  maker 
for  payment,  and  the  refusal  to  pay.  In  addi- 
tion to  the  production  of  this  certificate,  com- 
plainant read  as  evidence  on  the  trial  the  depo- 
sition of  the  notary,  in  which  he  deposed  posi- 
tively that  he  made  the  demands  as  in  the 
certificate  recited.  This  is  plenary  proof  of 
the  formal  presentment  and  protest  of  the  note 
by  the  notary,  though  the  president,  of  whom 
the  demand  is  said  to  have  been  made,  does  not 
recollect  that  anyone  except  the  agent  of  the 
express  company  ever  presented  the  note  to  him 
for  payment.  The  certificate  alone  would  have 
been  sufficient  to  establish  the  facts  therein 
stated  in  f  the  absence  of  contrary  proof,  being 
prima  facie  evidence  of  the  facts,  which  the  no- 
tary, in  virtue  of  his  office,  was  authorized  to  cer- 
tify. OoUaday  v.  Union  Bank,  2  Head,  68; 
Sulebaeher  v.  Charleston  Bank,  86  Tenn.  201; 
Code,  §§  1800,  1801:  Randolph,  Commercial 
Paper,  §§  1310.  1812;  Gardner  v.  Tennessee 
Bank,  1  Swan,  419;  Oaruthers  v.  Harbert,  5 
Coldw.  862;  Colms  v.  Tennessee  Bank,  4  Baxt. 
422;  Spence  v.  Crockett,  5  Baxt.  576.  The  no- 
tary's certificate  also  recites  that  he  had  on  the 
same  day  **  given  due  notice  to  the  parties 
concerned,  in  writing,  ...  in  the  manner  fol- 
lowing: To  Paragould  Stave  Manuf.  Co.. 
Ware,  Blttick  &  Co.,  M.  Roseon,  by  handing 
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to  agent  of  Southern  Express  Co."  Though 
the  recital  is  that  he  gave  notice  to  Ware,  Bit- 
tick  &  Co.,  as  a  firm  only,  and  that  he  did 
that  "by  handing"  it  to  the  express  agent,  the 
notary  states  in  his  deposition  that  he  thinks 
he  sent  notice  to  the  defendant  individually, 
at  Kenton,  Tenn.  Since  much  stress  is  laid  on 
his  evidence,  the  statements  of  the  notary  on 
this  point  will  be  noticed  more  at  length. 
His  answer  to  the  general  question  whether  he 
gave  notice  of  non-payment  and  protest,  when 
and  to  whom  is:  **  I  did.  On  the  12th  day  of 
April,  1887,  I  sent  notices  to  Paragould  Stave 
Manuf.  Co..  Ware.  Bittick  &  Co.  and  M. 
Rosson;"  failing  to  mention  the  name  of  de- 
fendant, or  to  say  that  he  sent  him  notice. 
When  asked  pointedly  if  he  sent  notice  to  the 
defendant,  J.  R.  Carrol,  at  Kenton,  Tenn.,  he 
replied:  "Think  I  did.  but  cannot  say  posi- 
tively." Being  further  interrogated  by  com- 
plainant's counsel,  he  said:  "My  best  recol- 
lection is  that  I  asked  Mr.  John  Rosson  Mr. 
John  R.  Carrol's  address,  for  the  purpose  of 
giving  him  notice  of  protest  of  note,  and  sup- 
pose be  had  notice."  The  next  question  and 
answer  is  as  follows:  "How  did  vou  give  him 
notice?  Through  the  U.  8.  mail?  Answer. 
Don't  remember;  suppose  in  same  manner,  of 
course,  as  the  others."  On  cross-examination 
this  witness  said  this  was  the  first  note  he  ever 
protested;  that  he  could  not  say  "positively" 
how  manv  notices  he  handed  the  express  com- 
pany, and  did  not  remember  to  what  point  the 
notice  to  Ware,  Bittick  &  Co.  was  addressed. 
John  Rosson  corroborates  the  notary  to  the  ex- 
tent of  saying  that  the  latter  asked  him  for  the 
address  of  defendant,  and  that  the  desired  in- 
formation was  given. 

Notice  was  sent  bv  mail  to  the  complainant 
on  the  12th  day  of  April.  This  is  demonstrat- 
ed by  the  i)ost-mark  on  the  envelope  contain- 
ing the  notice.  But  whether  mailed  by  the  no- 
tary, or  by  the  express  agent  after  receiving  it 
from  the  notary,  does  not  appear.  The  suppo- 
sition that  it  was  done  by  the  agent  would  be 
consistent  with  the  certificate  of  protest. 
However,  if  assumed  to  have  been  done  by  the 
notary  himself,  that  would  be  only  a  circum- 
stance indicating  at  most  that  he  made  dupli- 
cate notices  for  each  party  to  be  notified,  hand- 
ing one  sent  to  the  express  agent,  and  mailing 
the  other  himself.  It  would  not  establish  the 
insistence  that  notice  was  in  fact  mailed  to  the 
defendant,  either  in  his  own  name  or  in  that  of 
the  indorsing  firm  of  which  he  was  a  member. 
If  the  express  agent  mailed  one  of  the  notices 
handed  to  him  by  the  notary  to  complainant, 
it  would  be  reasonable  to  suppose  that  he 
mailed  the  others  likewise  to  the  parties  for 
whom  intended.  But  this  would  be  one  sup- 
position based  on  another,  which,  of  course, 
cannot  be  a  substitute  for  proof  of  the  fact. 
What  the  express  agent  did  with  any  of  the  no- 
tices stated  in  the  certificate  of  protest  to  have 
been  placed  in  his  hands  is  not  disclosed  in  the 
record.  His  testimony  was  not  taken.  The 
defendant  denies  that  he  received  any  notice 
for  himself  or  his  firm.  The  evidence  alluded 
to,  which  is  substantially  all  that  is  to  be  found 
in  the  record  on  the  subject  of  notice  by  mail, 
is  not  sufficient  to  show  that  any  notice  of  dis- 
honor was  ever  mailed  to  the  defendant  in  his 
individual  name  or  for  Ware,  Bittick  &  Co., 
47 
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either  by  the  notary  or  any  other  person.  At 
best  it  but  discloses  an  impression  on  the  mind 
of  the  notary  that  he  mailed  notice  to  defend- 
ant, and  raises  a  mere  inference  that  the  ex- 
press agent  likewise  gave  him  notice  by  the 
same  method.  Impressions  and  inferences  are 
not  enough.  To  meet  the  requirement  of  the 
law  evidence  of  an  affirmative  and  positive 
character  must  be  produced.  Whitaker  v.  Mor- 
rison, 1  Fla.  25;  Byles,  Bills,  289;  Randolph, 
Com.  Paper,  §  1812.  A  notary's  belief,  based 
on  entry  in  his  notarial  book  and  his  habit  ''is 
good  evidence,"  though  he  have  no  independent 
recollection  of  the  transaction.  Tennessee 
Bank  v.  Cowan^  7  Humph.  70.  So  entries  on 
such  book,  opi)osite  the  protest,  recitine,  **In- 
,  dorser  duly  notif  ed  in  writing,"  and  *'  In- 
'  dorser  duly  notified  verbally,"  have  been  held 
sufficient  proof  of  notice,  when  coupled  with 
proof  of  notary's  habit  of  business.  Bell  v. 
JPerkins,  Peck  (Tenn.)  262;  McNeUl  v.  Elam, 
Id.  268.  It  has  also  been  decided  by  this  court 
that  the  notary's  certificate,  reciting  that  he 
gave  notice,  in  connection  with  his  statement 
as  a  witness  that  he  was  ''satisfied  in  his  own 
mind  that  he  had  given  the  notice  as  stated  in 
his  certificate  on  the  protest,"  is  sufficient  proof 
of  the  fact,  though  he  at  the  time  of  the  trial 
had  no  recollection  of  having  given  the  notice. 
Worley  v.  Waldran,  8  Sneea,  549.  But  those 
cases  are  not  in  point  hei^,  for  in  this  case 
there  \a  no  confirmatory  entry  on  the  notarial 
book,  no  recital  in  certificate  of  protest  that  the 
notary  gave  defendant  notice,  and  no  proof 
that  to  have  done  so  would  be  iu  accord  with 
his  business  habits.  On  the  contrary,  he  shows 
that  he  made  no  entry;  that  he  had  no  business 
habit  at  that  time,  it  being  his  first  official  act, 
and  the  certificate  of  protest  produced  is  in  direct 
confiict  with  his  impression,  for  it  recites  that  he 
gave  notice  to  the  parties  concerned  "  by  hand- 
ing'' same  to  agent  of  the  express  company. 

But  complainant's  case  is  not  rested  alon<e  on 
the  assumption  that  notice  was  duly  sent  to  de- 
fendant from  Paragould,— the  place  of  de- 
mand and  protest.  On  the  contrary,  he  claims 
that  he  was  himself  entitled  to  the  rights  of  an 
indorser  with  respect  to  notice,  having  placed 
the  note  in  the  hands  of  the  express  company 
for  collection,  though  without  indorsement; 
and  that,  in  exercise  of  a  legal  right,  he  gave 
the  defendant  in  person  proper  notice  in  due 
time  after  receiving  his  own  notice,  whereby 
defendant's  liability  became  fixed,  the  same  as 
if  notice  had  been  sent  him  direct  from  the 
hon\e  of  the  maker  and  place  of  demand.  It 
is  a  well-established  rule  of  law  that  where 
there  are  two  or  more  indorsements  of  nego- 
tiable paper  the  holder  may  give  notice  of  dis- 
honor to  all  the  indorsers,  and  also  that  each 
successive  indorser,  reckoned  inversely,  like- 
wise has  the  right  to  notify  his  immediate  in- 
dorser and  those  before  him;  and  that  to  do 
this  he  is  entitled  to  the  same  time  after  the  re- 
ceipt of  his  own  notice  as  was  allowed  the 
holder  originally.  Furthermore,  that  one  who 
holds  a  note  as  collecting  agent  is  allowed  the 
same  time  for  receiving  and  transmitting  no- 
tice as  a  beneficial  holoer;  and  his  principal  is 
entitled  to  notice  as  an  indorser.  Randolph, 
Com.  Paper,  §g  1261,  1262;  Dan.  Neg.  Inst. 
g§  992,  993,  966,  995<z,  1044;  Story,  Prom. 
Notes,  §  826;  Byles,  Bills,  292,  notes;  Butier 
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V.  Duval,  4  Yerg.  265;  MeJSreil  v.  Wyatt,  8 
Humph.  126;  Hill  v.  Planters  Bank,  Id.  670; 
Simpson  v.  Turney,  5  Humph.  419. 

In  our  own  cases,  supra,  and  in  several  oth- 
er cases  cited  by  the  text-writers  for  the  prop- 
osition that  the  principal  is  entitled  to  notice 
as  an  indorser  and  to  time  after  its  recepUoD  to 
notify  those  antecedent  to  him  on  the  paper, 
the  beneficial  owners  had  nominally  iDdoned 
the  paper  to  the  collecting  agent;  but  we  do 
not  understand  that  the  rule  depends  on  the  in- 
dorsement as  a  prerequisite.     Certainly  tb^e 
is  the  same  reason  for  the  rule  in  each  case. 
The  agent  has  no  beneficial  interest  in  the  pa- 
per in  either  instance.    His  relation  ai>d  bs 
duty  to  his  principal  is  the  same  wbether  be 
receives  the  paper  by  nominal  indorsement  or 
by  delivery  merely.    His  obli^tion  is  to  his 
principal  only,  and  that  obligation,  as  a  matter 
of  law,  does  not  in  any  case  require  him  to 
give  notice  to  anyone  except  his    principal, 
though  it  may  be  otherwise  by  special  coo- 
tract.     TPniied  States  Bank  v.  Goddard,  5  Ma- 
son, 866.  8  Mvers,  Fed.  Dec.  ^§  1016.  1017. 
In  New  York  it  was  decided  that  an  attomej, 
to  whom  a  note  was  sent  for  collection  without 
indorsement,  was  entitled  to  one  day  in  which 
to  notify  his  client  of  the  dishonor,  and  that 
the  client  was  allowed  still  another  dav  toaeod 
notice   to   his    indorser.     Farmers  ISank  «f 
Bridgeport  v.   Vail,  21  N.  Y.  485.     "And  it 
has  been  held,"  says  Randolph,   "that  where 
the  holder  employs  an  attorney  to  ascertain  the 
residence  of  an  indorser,  the  attorney,  after 
learning  the  fact,  may  take  a  dav  to  inform  his 
principal  of  it,  and,  after  receiving  such  infor- 
mation, he  mav  have  until  the  next  day  to  art 
notice."    Randolph,  Com.  Pap^,  conclodfaig 
sentence   of   section    1262,    citing    Firtk  t. 
Thrush,  8  Bam.  &  C.  887.     Under  the  head  of 
"Banks  and   other  Agents   for    Collectioa,* 
Daniel  cites  the  same  case  for  the  same  propo- 
sition, and  concludes  the  section  by  giving  the 
reason  for  the  general  rule  as  follows:    "The 
factor  or   other  agent  or   attorney  may  not 
know  which  of  the  prior  parties  his  principal 
may  desire  to  hold  bound  to  him,  or  be  may 
not  know  where  notice  would  find  Uiem,  as  be 
has  no  interest  in  the  bill  or  note,  or  priviiv 
with  the   parties;  and  the  role  placing  such 
agents  on  the  footing  of  a  distinct  holder  is  es- 
sential to  the  convenient  collection  and  mas- 
agement   of   negotiable   paper."     I>an.  Neg. 
Inst.  §    992.    Another   distinguished    writer 
bases  the  rule  on  the  same  reasoning  (Storr. 
Prom.  Notes,  §  826).  which,  as  we  have  al- 
ready said,  applies  with  the  same  force  and 
propriety  to  a  note  or  bill  passed  to  the  aceat 
by  delivery  merely  as  to  one  indorsed  to  liiai 
for  collection.    So,  on  the  authorities  cH^h), 
and  on  the  reason  of  the  rule,  we  are  of  the 
opinion  that  the  question  of  indorsement  or  no 
indorsement  to  the  collecting  agent  is  entirelr 
immaterial  in  the  decision  of  this  case;  wA 
therefore  complainant,  though  he  placed  the 
note  in  the  hands  of  the  express  oompiuij  by 
delivery  merely,    and  without    indoneiDfBti 
was  nevertheless  entitled  to  one  day  after  re- 
ceiving information  of  its  dishonor  in  which  to 
give  Uie  defendant   notice  thereof,  provided 
complainant's  agent  exercised  due  dUi^eoeeia 
making  demand,  and  informing  him  of  bob* 
payment.    If  there  was  any  ne^igenoe  in  t^o« 
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matters  OD  the  part  of  the  agent,  that  negli- 
gence is  to  be  imputed  to  the  principal,  as  in 
every  other  case,  and,  if  sufficient  in  degree, 
will  defeat  the  action. 

We  are  aware  of  the  statement  in  at  least  one 
case  that  the  owner  of  a  paper  placed  in  the 
hands  of  a  collecting  agent  by  mere  delivery 
should  not  be  allow^  any  of  the  advantages  of 
an  mdorser,  because  he  has  none  of  an  indor- 
ser's  obligations;  but  the  same  process  of  rea- 
soning is  applicable  to  the  beneficial    holder, 
-who  has  indorsed  his  paper  for  collection,  for 
bis  obligations  to  the  collecting  agent  are  not 
tliose  of  an  indorser, — he  can  in  no  event  be 
forced  to  pay  the  debt  to  his  collecting  agent; 
yet  the  rule  is  well  established  that  he  is  en- 
titled to  notice  of  dishonor  from  his  agent,  and 
,o  time  thereafter  to  notify  those  antecedent  to 
lixxiself  in  the  bill  or  note.    In  each  case,  and 
J  ike  in  both,  the  object  is  to  facilitate  due  pre- 
entment,  without   requiring   the   beneficial 
lolder  to  go  in  person  and  demand  payment  of 
be  maker,  when  they  reside  at  different  places. 
;^iie  stamp  of  postmaster  at  Union  City,  on 
ack  of  envelope  containing  notice  to  com- 
lainant,  shows  that  it  reached  his  office  April 
itb.     Complainant  testified  that   he  received 
is  notice  "about  the  l4th  or  15th  of  April;" 
Tain,  "about  the  15th  of  April,  1887;"  that  at 
le  same  time  and  place,  and  bv  mail,  he  re- 
vived another  notice  Just  like  his  own,  though 
a  different  ^velope,   and  without  any  in- 
ruction  or  explanation  as  to  use  to  be  made  of 
80    far  as  recollected;  that  "a  day  or  two 
ter"  receiving  his  notice,— "about  the  16th  or 
th  of  April, — immediately  after"  he  received 
3  notice,  he  went  to  Eenton  on  a  delayed 
tin,  and  "after  night"  handed  the  other  no- 
e  to  tbe  defendant,  and  told  him  of  the  re- 
m     of    the  note  protested;  that  he  "needed 
i  money  on  it,  and  looked  to  him  for  it." 
^w',  assuming  that  complainant  notified  de* 
idant  exactly  as  he  said  he  did  (though  de- 
idant  denies  it  altogether),  the  notification  is 
;  shofvn  to  have  been  in  time, —that  is,  on 
next  day,— or  that  anv  holiday  intervened. 
to  both  the  day  on  which  he  received  the 
ice  and  that  on  which  he  handed  it  to  de- 
dant,  be  speaks  by  approximation  only,  and 
witb  tbat  definiteness  and  certitude  which 
squired  in  proving  notice  of  the  dishonor  of 
jffotiable  instrument.    Whether  he  received 
notice  on  the  14th  or  on  the  15th  of  the 
itb,  and  ^vehether  he  delivered  it  on  the  16th 
n  tbe  17th,  he  did  not,  and  presumably 
Id    not,   state  with  certainty.     The  notice 
:t  bave  been  received  on  the  15th,— the  lat- 
>f  tbe  dates  named  for  reception,— and  de- 
•ed  on    tbe  16th, — the  former  of  the  dates 
ed  for  delivery,— to  be  in  time  to  bind  the 
rser.      Complainant's  recollection  with  re- 
to  tbe  transaction  seems  not  to  have  justi- 
tiim  in   fixing  these  two  dates   definitely; 
e  be  used  tbe  indefinite  word  "about,"  and 
id  -with  eacb  of  these  dates  another  one. 
statement  tbat  he  went  to  Kenton,  to  no- 
iefendant,  "immediately  after"  receiving 
vrn  notice,  did  not  cure  this  defect  in  his 
nony    for  tbose  words,  when  considered  in 
action  witb  the  other  language  used,  as 
be  done,  cannot  fairly  be  held  to  mean  the 
day.      -He    did  not  say  that  it  was  the 
^y^  SB  be  no  doubt  would  naturally  have 
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done,  or  been  required  to  do  by  his  able  counsel, 
if  he  knew  such  to  be  the  fact.  The  court  can- 
not bring  certainty,  and  that,  too,  in  his  fa- 
vor, out  of  his  own  uncertainty.  Says  Lord 
Ellenborough,  in  Lawaon  v.  Sherwood,  1 
Starkie,  251:  "The  witness  says  *two  or  three 
days,'  but  the  third  day  would  be  too  late.  It 
lies  upon  you  to  show  that  notice  was  given  in 
due  time,  and  I  cannot  go  upon  probable  evi- 
dence without  positive  proof  of  the  fact."  Thia 
language  is  quoted  in  Byles,  Bills,  289,  as  a 
correct  statement  of  the  English  rule.  Citing 
the  same  case,  and  American  authority  in  ad- 
dition,  another  writer  says:  "The  plaintiff 
must  distinctly  show  that  notice  was  given  on 
the  proper  day.  It  will  not  suffice  to  show 
that  It  was  given  on  one  of  two  days,  because 
the  latter  would  be  too  late."  Dan.  Neg.  Inst 
§  1051. 

Already  it  has  been  seen  that  the  fact  of 
formal  demand  and  protest  on  the  12th  of 
April  is  amply  proven.  Whether  it  is  shown 
to  have  occurred  within  reasonable  time  is  yet 
to  be  considered.  In  sending  the  note  for  col- 
lection the  next  day  after  acquiring  it,  with  • 
special  instruction  to  "protest  if  not  paid,"  the 
complainant  exercised  even  greater  diligence 
than  the  law  required  of  him;  and  the  demand 
of  payment,  which  seems  to  have  been  made 
by  the  express  agent  on  the  4th  of  April,  was 
certainly  within  a  reasonable  time  after  the  in- 
dorsement. Had  the  note  been  then  protested, 
there  would  have  been  no  room  for  denying 
that  demand  and  protest  were  soon  enough. 
But,  in  fact,  the  note  was  not  protested,  or  at- 
tempted to  be  protested,  until  the  12th  of  April, 
tbe  day  on  which  the  express  agent  seems  to 
have  made  his  second  demand,  and  on  which 
the  notary  show  she  made  demand.  In  view 
of  the  fact  that  there  had  been  a  demand  on  the 
4lh  without  protest,  we  are  of  the  opinion  that 
the  subsequent  demand  and  protest  were  not 
good  in  law.  The  demand  on  the  4th  could  not 
be  made  effectual  by  protest  on  the  12th;  and, 
demand  having  been  made  on  the  former  date, 
it  was  then  out  of  the  power  of  the  indorsee  to 
bind  the  indorser  by  a  second  demand  on  the 
latter  date.  Protest  on  the  one  day  cannot  be 
coupled  with  demand  on  the  other  day;  nor 
can  a  demand,  ineffectual  against  the  indorser 
because  not  followed  by  due  protest,  be  aban- 
doned and  another  one,  without  such  defect, 
substituted  for  it  after  the  lapse  of  eight  days, 
so  as  to  charge  the  indorser.  That  the  demands 
by  tbe  express  agent  may  not  have  been  made 
at  the  maker's  office  is  unimportant  in  this  liti- 
gation, since  the  maker  made  no  objection  on 
that  account.  Nor  does  it  help  complainant's 
case  tbat  he  specially  instructed  the  express 
company  to  protest  the  note  if  not  paid,  and 
had  a  right  to  believe  that  it  would  be  done 
promptly  and  legally;  for,  as  between  com- 
plainant and  defendant,  the  failure  of  tbe  ex- 
press company  to  have  proper  demajad  made  is 
chargeable  to  complainant.  It  was  his  agent, 
and  its  negligence  must  be  regarded  as  his  neg- 
ligence in  this  action. 

Again,  passing  the  question  of  demand  and 
notice  alto^ther,  and  irrespective  of  them,  it 
is  insisted  m  behalf  of  complainant  that  he  is 
entitled  to  a  recovery  on  two  other  grounds:  (1) 
that  the  maker  of  the  note  was  insolvent,  and 
known  by  the  defendant  to  be  so  at  the  time  of 
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the  indorsement,  and  that  he  therefore  is  liable 
without  demand  and  notice;  (2)  that  defendant 
admitted  his  liability  for  the  debt,  and  took 
steps  to  have  it  paid  after  the  refusal  of  the 
maker  to  pay,  thereby  superseding  the  neces- 
sity of  demand  and  notice,  and  rendering;  him- 
self liable  \*ithout  respect  to  either.  Neither 
of  these  grounds  of  relief  was  alleged  in  the 
bill,  but  pending  the  argument  of  the  cause  be- 
fore the  chancellor,  complainant  asked  leave 
to  amend  so  as  to  include  them.  Motion  to 
amend  was  overruled.  This  action  of  the 
court  is  assij^ned  as  error;  and,  besides,  it  is 
urged  that  without  the  proposed  amendment 
the  facts  mentioned  should  be  considered  under 
the  original  bill,  and  relief  granted  according- 
ly. Pretermitting  the  questions  of  pleading, 
and  also  that  as  to  whether  insolvency  of  the 
maker  of  a  promissory  note  known  to  the  in- 
dorser  at  the  time  of  mdorsement  will  excuse 
demand  and  notice  (it  was  decided  in  Stothart 
V.  Parker,  1  Overt.  (Tenn.)  262,  that  it  would), 
it  is  sufficient  to  say  that  the  fact  of  insolvency  is 
not  established.  The  Paragould  Stave  Manu- 
facturing Company  is  shown  to  have  made  an 
assignment  for  the  benefit  of  creditors  on  the 
10th  of  May,  1887,  and  its  assets,  administered 
thereunder,  proved  insufficient  for  the  payment 
of  its  debts.  The  proof  does  not  show,  how- 
ever, that  it  was  insolvent  on  the  first  of  April, 
when  the  note  was  indorsed.  The  impression 
we  get  from  the  rather  indefinite  testimony  on 
this  point  is  that  the  business  of  the  company 
was  not  at  that  time  in  a  prosperous  condition, 
but  that  its  assets  were  to  all  appearances  ample 
to  meet  its  liabilities  if  applied  for  that  purpose. 
The  doctrine  is  well  established  that  if  an  in- 
dorser,  with  full  knowledge  that  he  has  been 
discharged  from  liability  by  the  failure  of  his 
indorsee  to  make  proper  demand  and  give  due 
notice  of  non-payment,  promise  to  pay  the  note, 
or  acknowledge  his  liability  therefor,  he  there- 
by binds  himself,  and  may  be  proceeded  ajo^ainst 
as  if  his  liability  had  been  legally  fixed  in  the 
first  instance.  To  have  this  effect  the  prom- 
ise or  acknowledgment  must  be  distmctly 
made.  If  it  be  not  uneq^uivocal,  or  be  not 
with  full  knowledge  of  his  discharge,  it  will 
not  avail  the  indorsee  anything.  jBogart  v. 
MeClung,  11  Heisk.  105;  SpurCock  v.  Union 
Bank,  4  Humph.  336:  Golladay  v.  Union  Bank, 
2  Head,  58;  Martin,  v.  Emng,2  Humph.  559; 
Williams  v.  Tennessee  Union  Bank,  9  Heisk. 
441;  Bank  v.  Rawlings,  1  Leg.  Rep.  226;  8eay 
V.  Ferguson,  1  Tenn.  Ch.  293,  294;  Gregory  v. 
Allen,  Mart.  «fc  Y.  76. 

It  is  not  claimed  that  defendant  ever  prom- 
ised complainant,  or  anyone  for  him,  that  he 
would  pay  the  note;  hence  he  must  succeed,  if 
he  succeed  at  all,  on  this  branch  of  the  case,  on 
the  ground  of  an  acknowledgment  or  cCdmis- 
sion  of  liability.  Ware,  who,  as  well  as  de- 
fendant, was  a  member  of  the  firm  of  Ware, 
12L.R.A. 


Bittick  &  Co.,  states  that  defendant  told  hio 
at  Paragould,  between  the  15th  and  20tb  of 
April,  1887,  that  the  note  had  been  protested, 
and  complainant  had  been  to  see  him  aboot 
the  money;  that  he  (defendant)  in  saineGOo- 
versation  asked  witness  why  the  note  bad  do! 
been  paid,  and  "said  it  would  have  to  be  paid.* 
The  next  two  questions  and  answers  Are  ex- 
planatory of  defendant's  declaration  that  tbc 
note  ''would  have  to  be  paid,"  and  disclose tbe 
only  admission  or  evidence  of  admissioo  sup- 
posed to  have  been  made  to  this  witness.  Thej 
are:  *\X9)  Who  did  he  sav  would  hare  to 
pay  the  note?  Answer.  We,  I  think  (9Di 
Who  did  he  mean  by  'we?*  A,  I  conld  sot 
say  whether  he  meant  the  firm  of  Ware,  Bit- 
tick  &  Co.,  or  the  Paragould  Stave  Manofie- 
turing  Company."  John  Rosson  savs  be  bad 
a  conversation  with  defendant  at  T^m^oold 
after  the  10th  of  Mav;  that  defendant  tokibim 
the  note  had  been  left  out  of  the  assigniDent, 
and  said  "that  they  would  have  it  to  pay."  B.r 
"they"  he  understood  defendant  to  mean  Wue, 
Bittick  &  Co.  On  the  22d  of  April,  1887,  de 
fendant  wrote  complainant  that  be  had  iotf 
been  to  Paragould,  "but  failed  to  accompliab 
anything  as  yet;"  that  if  a  trade  pending  then 
*'is  accomplished  your  debt  is  to  be  paid  off:** 
and  concluded  with  the  statement  that  he  woidd 
write  again  as  soon  as  he  should  "hear  fron 
the  parties."  On  the  27th  of  May  foHowin; 
he  wrote  complainant  in  these  words:  '*We 
were  at  Paragould  last  week,  and  found  tbe 
business  in  such  condition  that  we  attached  all 
the  company's  property  for  what  it  owed  us 
and  you.  We  [meaning  himself  and  a  co&- 
fidential  friend  and  adviser]  put  your  claim  in 
with  ours,  and  got  the  business  in  a  shape  tbsi 
it  will  be  closed  out  as  soon  as  it  can  be  done.  | 
and  the  property  all  sold.  This  is  the  best  we 
could  do,  as  we  could  see  no  way  to  get  aaj 
cash  out  of  it  for  you  now  .  .  .  rSiimedl  J.  | 
R  Carrol."  i    »      j  i 

While  these  facts  show  that  the  defendiat  | 
thought  his  firm,  which  had  indorsed  the  sole 
to  complainant,  was  probably  liable  to  hbnfor 
its  payment,  and  that  he  was  taking  sadi  stef>& 
as  he  deemed  best  to  obtain  collection  from  fte 
maker,  they  do  not  establish  an  adniasiofi  of 
liability  on  his  part.  They  fail  to  show  that  ex- 
plicit acknowledgment  of  accountability  whicb 
is  necessary  to  revive  the  previous  obligatioa, 
and  preclude  an  indorser  from  relying  on  tbe 
laches  of  his  indorsee  as  a  discharge.  MoR^ 
over,  there  is  no  proof  that  what  he  said  and 
did  was  said  and  done  with  full  knowiedce 
that  he  had  pi-eviously  been  discharged.  Tic 
other  assignments  of  error  need  not  be  n^ft- 
tioned  further  than  to  say  that  they  rete 
to  rulings  of  the  chancellor  on  evidence,  ind 
that  we  have  considered  idl  the  evidence  tliil 
was  competent  and  none  that  was  inoompetcBt 

Let  the  decree  be  e^fflrmed. 
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John  B.  ATWATER  et  ah,  Bespts,, 

MANCHESTER  SAVINGS  BANK  et   al., 
Appts. 


Sampson  A.  REED,  Begpt., 

V. 

SAME.  AppU. 
(....Minn ) 

*1.  Where  land  has  been  conveyed  in 
trust  to  pay  certain  char^^ee  upon  it. 

and  certain  specified  debts  of  the  grantor,  the 
residuary  interest  or  estate  of  the  grantor  is  sub- 
ject to  the  lien  of  an  attachment  or  Judgment, 
and  to  sale  on  execution.  In  this  State  equitable, 
as  well  as  legal,  estates  In  land  are  subject  to  sale 
on  execution. 

8«  One  who  has  brought  suit  upon  a 
contract*  express  or  implied,  for  the  payment 
of  money  only,  and  has  attached  the  real  estate 
of  the  defendant,  is  *'a  creditor  having  a  lien," 
within  the  meaning  of  Oen.  Stat.  1878,  chap.  6(8, 
§  8S3,  and  chapter  81,  fi  10,  relating  to  the  redemp- 
tion of  real  estate. 

8.  In  Jud^^ent  by  confession*  a  statement 
of  the  facts  out  of  which  the  confessed  indebted- 
ness arose  is  sufficient,  if  it  contains  enough  to 
enable  creditors  and  others  to  investigate  the 
bona  fides  ot  the  Judgment. 

4.  The  owner  ofland,  whose  title  was  in 
liti^^tion*  made  a  contract  with  :his  attorney 
to  convey  to  him,  for  his  services,  one  third  of  the 
land  in.  case  he  succeeded  in  recovering  the  land. 
The  attorney  brought  the  litigation  to  a  success- 
ful termination,  but  in  the  mean  time  certain 
mortgages  executed  by  the  owner  having  been 
foreclosed,  and  the  time  of  redemption  about  to 
expire,  and  the  owner  not  being  able  to  redeem, 
he  confess^  judgment  in  favor  of  his  attorney 
for  his  services,  for  an  amount  which  does  not 
appear  to  have  been  in  excess  of  the  value  of  one 
third  of  the  land.  The  Judgment  was  confessed 
to  enable  the  attorney  to  redeem  the  land,  and 
thereby  secure  compensation  for  his  services. 
Heldy  that  the  confession  of  Judgment  was  not  a 
fraud  on  the  purchasers  at  the  mortgage  sales. 

(February  13, 1891.) 

APPEALS  by  defendants  from  orders  of  the 
District  Court  for  Hennepin  County  In 

*Head  notes  by  Mitcheix,  J. 


favor  of  plaintiffs  in  suits  brought  to  compel 
purchasers  at  a  foreclosure  sale  and  the 
sheriff  who  made  the  sale  to  accept  redemp- 
tion money  and  issue  certificates  of  redemp- 
tion.    Ajffirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hawlejr  ft  Hall  and  Ueiand, 
Shores  ft  Holt  lor  appellants. 

Messrs.  A.  B.  Jackson  'and  J.  B.  At- 
water, in  propria  persona  for  respondents 
Atwater  et  al. 

The  authorities  support  the  general  right 
of  an  attaching  creditor  to  redeem. 

2  Jones,  Mort.  §  1069 ;  Cluindler  v.  Dyer, 
87  Vt.  845 ;  Bridgeport  v.  Blinn,  43  Conn. 
274 ;  Idling  v.  Childs,  30  Minn.  866. 

The  lien  of  plaintiffs'  attachment  must  be 
held  valid  in  this  action.  For,  under  the 
statutes  and  decisions  of  this  State,  the  con- 
veyance by  Mrs.  Nell  was  per  se  fraudulent 
and  voidable  as  to  existing,  non- consenting 
creditors. 

Gen.  Stat.  1878,  chap.  41,  §§  18,  23 ;  May 
V.  Walker,  35  Minn.  194;  Oere  v.  Murray, 
6  Minn.  805;  Truitt  v.  GaldtoeU,  3  Minn. 
864 ;  Oreenleaf  v.  Edes,  2  Minn.  264. 

This  instrument  is  such  as,  under  the  re- 
peated decisions  of  this  court,  could  not  stand 
except  by  the  unanimous  consent  of  all  ex- 
isting creditors. 

6mith  V.  Gonkicright,  28  Minn.  28. 

Mr.  JsLmem  W.  Lawrence,  for  respond- 
ent Reed : 

The  statement  for  the  judgment  was  sulfi- 
cient. 

Harrison  v.  Oibbo/iSy  71  N.  Y.  59 ;  Cleve- 
land Go-op.  8.  Co.  V.  Douglas,  27  Minn. 
177. 

"  Certainty  to  a  common  intent  and  a  state- 
ment of  the  consideration  with  such  concise- 
ness" as  to  direct  the  attention  of  third  per- 
sons to  its  true  and  actual  nature,  is  all  that 
is  required. 

Van  Fleet  v.  Phillips,  11  Iowa,  558 ;  Neus- 
baum  y.Keim,  24  N.Y.  325 ;  Thompson  v.  Van- 
Vechten,  27  N.  Y.  568 ;  Bead  v.  frencJi,  28 
N.  Y.  285 ;  Freligh  v.  Brink,  22  N.  Y.  418 ; 
Marvin  v.  Tarbell,  12  Iowa,  98;  Miller  v. 
Clarke,  37  Iowa,  825. 

A  creditor,  having  a  lien  by  virtue  of  a 
confessed  judgment,  may  redeem  even  where 
the  judgment  was  confessed  for  the  purpose  of 
permitting  him  to  make  such  redemption. 


NOTB.— Judomenf  by  confession;  statement  in. 

A  sworn  statement  upon  which  a  Judgment  by 
confession  is  based,  which  states  the  execution  of 
promissory  notes  by  the  defendants  and  refers  to 
and  makes  part  thereof  copies  of  the  notes  thereto 
attached,  sulficiently  states  the  facts  out  of  which 
the  indebtedness  arose,  where  the  notes  recite  that 
they  were  given  "for  value  received  in  one  sweep- 
Bttikes  separator."  Brown  v.  Bamgrover  (Iowa) 
Feb.  6, 1891.  See  MUler  v.  Clarke,  37  Iowa,  328;  Van- 
fleet  V.  PhlUips,  11  Iowa,  5d0. 

If  the  record,  as  it  remains  in  the  circuit  court, 
does  not  state  the  facts  as  they  actually  occurred, 
defendant  should  make  application  to  have  the 
court  correct  it  so  as  to  have  it  speak  the  truth. 
Richardson  v.  Beldam,  7  West.  Bep.  489, 119  HI.  320. 
12L.  R.A. 


Redemption  from  sale  of  real  estate. 

The  Minnesota  statute  provides  that  creditors 
having  a  subsequent  lien,  legal  or  equitable,  on  real 
estate  or  some  part  thereof,  may  sell  it  upon  execu- 
tion, judgment  or  decree,  in  the  order  of  their  re- 
spective Uens.  €ton.  Stat.  chap.  66,  §  323,  chap.  81, 
6 16.  See  Tinkcom  v.  Lewis,  21  Minn.  182.  See  also 
Williams  v.  Lash,  8  Minn.  496. 

In  order  to  redeem,  the  creditor  must,  within  the 
year  given  for  redemption,  file  notice  of  his  Inten- 
tion to  redeem  in  the  office  of  the  register  where 
the  mortgage  is  recorded.  Qten.  Stat.  chap.  66,  6  323, 
chap.  81,  §  16.    See  Watkins  v.  Hackett,  20  Minn.  106, 
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Mrs.  Nell  had,  on  December  14,  1889,  an 
interest  in  the  land  subject  to  the  lien  of  a 
judgment  and  the  levy  of  an  execution. 

See  Kennedy  v.  NmuMiy  52  Cal.  826:  Ja7k£% 
V.  ThrockmorUyiiy  67  Cal.  868;  Biggs  y.  Biekel, 
12  Ohio  St.  49;  King  v.  BemingUm,  36  Minn. 
15,  and  cases  cited ;  Woodgaie  v.  Fleet,  44  N. 
Y.  1 ;  McCarthy  v.  Van  Der  Mey,  42  Minn.  189. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

In  each  of  these  cases  the  question  involved 
is  the  right  of  the  plaintiffs  to  redeem  from 
a  mortgage  sale ;  and  as  both  grow  out  of  the 
same  general  state  of  facts,  and  are  more  or 
less  connected  with,  and  dependent  upon, 
each  other,  they  can  be  better  considered  to- 
gether. So  far  as  material  to  explain  the 
legal  questions  involved,  the  facts  are  these : 
A  Mrs.  Nell,  who  owed  a  40-acre  tract  of 
land,  but  the  title  of  which  was  then  in  liti- 
gation {yell  V.  Dayton,  43  Minn.  242),  in 
March,  1886,  executed  two  mortgages, —one 
on  the  west  half  and  the  other  on  the  east 
half  of  the  tract.  Default  having  been  made 
in  the  conditions  of  these  mortgages,  they 
were  both  foreclosed,  and  the  premises  sold 
on  pecember  14,  1888.  The  time  for  redemp- 
tion would  of  course  expire  December  14, 
1889.  On  August  1,  1889,  Mrs,  Nell  exe- 
cuted to  Seagrave  Smith  the  trust-deed.  Ex- 
hibit A,  upon  the  entire  tract.  On  Decem- 
ber 12,  1889,  Atwater&  Hill  commenced  an 
action  against  Mrs.  Nell  to  recover  a  debt 
which  they  alleged  she  owed  them  for  serv- 
ices as  attorneys,  and  on  the  same  day  caused 
an  attachment  to  be  issued  in  the  action,  and 
leveid  on  the  whole  tract.  On  December  14, 
1889,  Mrs.  Nell  confessed  judgment  in  favor 
of  plaintiff  Reed  for  a  debt  due  him  for  serv- 
ices performed  and  money  expended  for  her 
as  attorney.  This  judgment  was  docketed 
on  the  same  day.  On  December  14,  1889, 
Atwater  &  Hill  and  Reed  each  filed  notices 
of  intention  to  redeem  from  both  foreclosure 
sales, — Atwater  «S5  Hill  under  their  attach- 
ment lien,  and  Reed  under  his  judgment  lien. 
Smith  had  never  done  anything  with  the  land 
under  the  trust  deed.  Exhibit  A,  nor  did 
either  he  or  Mrs.  Nell  make  anjr  redemption. 
Within  five  days  after  the  expiration  of  one 
year  from  the  date  of  the  sales,  and  on 
December  19,  Atwater  &  Hill  did  everything 
necessary  to  effect  a  redemption  of  the  west 
half  of  the  tract,  but  made  no  attempt  to 
redeem  the  east  half.  Within  five  days  there- 
after, and  on  December  21,  Reed  did  every- 
thing necessary  to  effect  a  redemption  of  the 
east  half.  But  in  both  cases  the  s]ieriff,who 
made  the  sales,  and  the  defendant  bank, 
who  held  the  certificates  of  sale,  refused  to 
accept  the  money  or  to  execute  certificates  of 
redemption.  Hence  these  suits  to  compel 
them  to  do  so. 

1.  The  first  question  that  arises  is  whether, 
after  the  execution  to  Smith  of  Exhibit  A, 
Mrs.  Nell  had  remaining  anjr  interest  or 
estate  in  the  land  upon  which  plaintiff's 
attachment  and  judgment  were  liens;  for 
if  not,  then  plaintiffs  were  not  "creditors 
having  a  lien,"  and  had  no  right  to  redeem. 
Counsel  have  discussed  at  great  length  the 
questions  whether  Exhibit  A  was  a  trust 
12  L.  R.  A. 


or  merely  a  power  in  trust,  and,  if  the  fonncr, 
whether  it  was  valid  under  the  Statute  df 
Usps  and  Trusts.     Under  the  view  we  hsTe 
taken  of  the  case,  it  becomes  unnecesBary  to 
consider  these  questions.     We  shall  assume 
that  the  instrument  is  all   that  defenduiti 
claim  it  to  be,  viz.,  a   valid  trust,— aooo- 
veyance  of   the    land  to  Smith  in  trust  to 
pay  certain  charges  upon  it  and  to  pay  cer- 
tain specified  debts  of  the  grantor.     Defend- 
ants' contention  is  that,  as  thus  constnied  it 
vested  in  Smith  the  whole  estate  in  the  land. 
so  that  no  title  or  interest  remained  in  Mn 
Nell  to  which  a  lien  could  attach.     That  she 
had  a  residuary  interest  in  the  land  cannot 
be  q^uestioned.     The   deed   itself  eipiwilT 
provides  that.  ^  if  there  be  more  than  sujfficient 
to  pay  all  of  said  claims  in  the  manner  as 
aforesaid,  then  the  said  trustee  shall  grant, 
convey  and  set  over  to  said  Nell,  her  Iwirs.' 
etc.,  ''all  of  the  rest  and  remainder  of  said 
propertv. "    This  is  nothing  more  than  the  law 
would  Imply,  for  such  a  residuary  interest 
necessarily  arises  in  every  case  where  prop- 
erty is  assigned  in  trust  to  pay  debts  or  to 
satisfy  other  specified  objects.      Had  Mrs. 
Nell  herself  paid  all  the  charges  and  debts 
specified  in  the  deed  of  trust,  the  entire  bene- 
ficial interest  in  the  land  would  have  bea 
in  her.     Or  if  the  trustee  had  accomplished 
all  the  purposes  of  the  trust  by  executinc 
mortgages,  the  land  subject  to  the  mortgigi^ 
would  have  been  hers.    So  if  he  had  accom- 
plished these  purposes  by  selling  only  a  part 
of  the  land,  the  residue  would  have  been  heis. 
In  speaking  of  the  similar  residuary  interest 
of  a  bankrupt  in  real  estate  assigned  to  an 
assignee  in  bankruptcy,  this  court  saidtba( 
it  may  be  classified  under  our  Statute  (Gen. 
Stat.  chap.  45,  §§  12,  33)  as  a  reversion,  sub- 
ject to  be  defeated  by  a  sale  by  the  aasigrtte; 
that  after  the  purposes  of  the  trust  are  accom- 
plished the  residuum  of  the  property  woald 
revert  by  operation  of  law  without  anv  tccob- 
veyance.     Ki'ng  v.  Remington^  86  Minn.  1.V 
82.     If  this  be  so,  then  Mrs.  Nell's  interest 
in  the  land  was  subject  to  the  lieu  of  an  at 
tachment  or  judgment,  and  to  sale  on  execu- 
tion, for,  of  course,  a  reversion  in  land  is  a 
legal  estate.     But  if  her  interest  was  mci^W 
an  equitable  one,  the  same  result  would  fi4- 
low.     At  conunon  law  the  rule  undoubtedly 
was  that  a  mere  equitable  estate  in  land  ctM 
not  be  sold  on  execution,  for  the  familiar 
reason  that  courts  of  law  did  not  recogniK 
equitable  estates,  and  could  not  deal  witb 
them.     But  a  judgment  creditor  was  not  in 
such  cases  without  remedy.     He  could  fik 
his  bill  in  a  court  of  chancery,  which  always 
held  that,  for  its  purposes,  these  equitabie 
interests  were  just  as  much  bound  by  \lit 

Judgment  as  legal  estates,  and  cx>uld  be  sub- 
ected  to  its  satisfaction  by  equitable  prc^'- 
ess ;  and  in  adjusting  the  confiicting  riehu 
of  creditors  it  always  followed,  bv  analofy. 
the  rules  of  the  common  laV.  It  is  true  tiat 
the  courts  of  chancery  held  that  the  lies  or 
right  to  obtain  satisfaction  out  of  the  spe<i- 
fic  property  sought  to  be  subjected  to  Ale 
for  that  purpose  dated  from  the  tiling  of  t^ 
bill.  But  this  was  also  in  strict  anA]<<<y 
with  the  law,  for  at  common  law  the  jiMir- 
ment  was  not  a  lien  on  real  property. 


bo;  It 


1891. 


Atwateb  v.  Manghestbb  Savings  Baioi 


743 


was  the  judgment  creditor  who  first  extended 
the  land  by  elegit,  or  whose  execution  was 
first  be^un  to  be  executed,  who  was  entitled 
to  priority ;  and  a  bill  in  equity  to  reach  the 
property  for  the  satisfaction  of  a  judgment 
was  considered  as  being  in  the  nature  of  an 
equitable  execution.  But  when  the  law  was 
changed  so  as  to  make  judgments  liens  from 
the  date  of  their  docketing  there  can  be  no 
reason  why  a  court  of  equity,  still  follow- 
ing the  analogy  of  the  law,  should  not  and 
would  not  hold  that  equitable  interests  in 
land  were  subject  to  the  liens  of  judgments 
in  the  order  of  their  priority  in  date.  See 
Eale  V.  Ho7-ne,  21  Gratt.  112.  The  modern 
tendency  of  both  courts  and  Legislatures  is, 
as  far  as  possible,  to  do  away  with  the  dis- 
tinction between  legal  and  equitable  estates. 
The  old  rule  that  a  judgment  lien  did  not 
attach  to  a  more  equity  has  been  abolished 
in  England,  and  in  the  great  majority  of  the 
States  of  the  American  Union,  by  statutes 
expressly  declaring  that  a  judgment  shall  be 
a  lien  on  all  the  interests  of  the  judgment 
debtor  in  real  estate,  whether  legal  or  equi- 
table. In  Pennsylvania  the  same  result  is 
reached  without  the  aid  of  a  statute,  upon 
the  ground  that,  as  they  have  no  courts  of 
chancery  from  which  the  creditor  might  have 
relief,  therefore,  from  necessity,  they  must 
establish  the  principle  that  both  judgments 
and  executions  have  an  immediate  operation 
on  equitable  estates.  Auwerter  v.  Mathiot,  9 
Serg.  &  R.  402.  In  this  State  there  is  no 
express  statute  declaring  that  a  judgment 
shall  be  a  lien  on  an  equitable  estate,  but 
when  we  consider  that  the  common -law  rule 
on  the  subject  was  purely  technical,  and  arose 
out  of  the  supposed  inability  of  courts  of 
law  to  deal  with  equitable  estates,  and  that 
in  this  State  all  distinction  between  courts 
of  law  and  courts  of  equity  has  been  done 
away  with,  and  that  the  same  court  now  ad- 
ministers both  legal  and  equitable  remedies 
in  the  same  action,  it  must  be  evident  that 
all  reasons  for  the  old  rule  have  ceased  to 
exist.  And  there  is  nothing  in  our  Statutes 
indicating  any  intention  to  retain  any  dis- 
tinction in  this  respect  between  legal  and 
equitable  estates.  Gen.  Stat.  1878,  chap.  66, 
§  277,  provides  that  "  the  judgment,  from  the 
time  of  docketing  the  same,  becomes  a  lien 
on  all  the  real  property  of  the  debtor ;"  and 
section  300  of  the  same  chapter  provides  that 
"all  property,  real,  personal  or  mixed, 
.  .  .  ma\'  be  levied  upon  and  sold  on  exe- 
cution." This  language  is  certainly  broad 
enough  to  include  both  legal  and  equitable 
interests  in  real  property;  and,  in  view  of 
all  the  circumstances,  we  do  not  think  it  is 
going  too  far  to  hold,  as  we  do,  that  it  was 
so  intended,  and  that  now  any  interest  or 
estate,  either  legal  or  equitable  (at  least  if  a 
vested  one),  of  the  debtor,  is  subject  to  the 
lien  of  an  attachment  or  judgment,  and  to 
sale  on  execution.  The  decision  of  this 
court  that  the  interest  of  a  vendee  under  an 
executory  contract  for  the  sale  of  land  is  sub- 
ject to  the  lien  of  a  judgment,  and  to  sale 
on  execution,  proceeds,  and  can  only  be  sus- 
tained, upon  this  ground.  McCarthy  v.  Van 
Der  Jfey,  42  Minn.  189. 

Our  conclusion,  therefore,  is  that  Mrs.  Nell 
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had  an  interest  in  this  land  which  was  sub- 
ject to  the  liens  of  plaintiffs'  attachment  and 
judgment. 

2.  The  next  question  which  arises  in  the 
case  of  Atwater  &  Hill  is  whether  an  attach- 
ing creditor  who  has  not  yet  obtained  judg- 
ment is  "a  creditor  having  a  lien,  legal  or 
equitable,"  within  the  meaning  of  Gen.  Stat., 
chap.  66,  §  323,  and  chapter  81,  §  16. 

A  "creditor,"  even  in  the  strict  technical 
sense  of  the  term,  is  anyone  who  has  a  right 
to  require  the  fulfillment  of  an  obligation  or 
contract  for  the  payment  of  money, — anyone 
who  has  a  debt  or  demand  against  another 
upon  contract,  express  or  implied,  for  the 
payment  of  money.  A  "lien"  is  defined  as 
a  hold  or  claim  which  one  person  has  upon 
the  property  of  another  as  security  for  some 
debt  or  charge.  And  while  an  attachment 
on  mesne  process  differs  in  some  respects  from 
either  common -law,  maritime  or  equitable 
liens,  yet  it  is  a  statutory  lien,  constituting 
a  hold  on  the  property  of  the  defendant,  for 
the  payment  of  such  judgment  as  the  plain- 
tiff may  recover.  Both  in  statutes  and  the 
decisions  of  courts  it  is  everywhere  denomi- 
nated a  "  lien. "  Hence  one  who  has  brought 
an  action  upon  a  contract  for  the  payment  of 
money  only,  as  did  Atwater  &  Hill,  and  at- 
tached the  property  of  the  defendant,  is  "a 
creditor  having  a  lien,"  within  the  ordinary 
and  literal  meaning  of  that  expression.  But 
defendant's  contention  is  that  the  liens  to 
which  the  Statute  refers  are  those  which  he 
terms  absolute  and  perfect, — fixed  and  defi- 
nite—either by  judicial  determination,  or 
by  the  contract  of  the  parties,  as  by  judgment 
or  mortgage ;  that  the  Statute  does  not  refer 
to  or  include  a  mere  provisional  and  inchoate 
lien  like  that  of  an  attachment  on  mesne  pro- 
cess. No  such  limitation  is  to  be  found  in 
the  language  of  the  Statute  itself,  and  if  it 
is  to  be  imported  into  it  by  implication  the 
reasons  for  it  must  be  found  elsewhere.  Such 
a  limitation  of  this  apparently  unambiguous 
language  can  only  be  justified  on  the  grounds, 
either  that  it  is  implied  from  other  provisions 
of  statute  on  the  same  subject,  or  that  a  lit- 
eral construction  is  inconsistent  with  the  gen- 
eral purpose  of  the  laws,  or  would  be  im- 
practicable, and  lead  to  unreasonable  or  ab- 
surd results.  The  Statute  provides  for  two 
kinds  of  redemption,— one,  within  a  year 
after  sale  by  the  mortgaeror  or  judgment 
debtor  or  his  assigns,  which  annuls  the  sale, 
and  which,  for  convenience,  may  be  chilled 
an  "owner's"  redemption;  the  other,  after 
the  expiration  of  the  year,  by  creditors,  which 
operates  as  an  assignment  of  the  right  ac- 
quired under  the  sale,  and  which  may  be 
called  a  "creditor's"  redemption.  Both  are 
made  out  of  court,  by  the  mere  act  of  the 
parties,  without  any  judicial  determination 
of  their  rights.  This  "creditor's"  redemp- 
tion is  wholly  the  creation  of  statute,  and 
unlike  anything  known  to  equity  jurispru- 
dence. The  great  object  of  it  is  to  have  the 
debtor's  property  go,  as  far  as  possible,  to- 
wards the  payment  of  his  debt;  and  this  is 
for  the  benent  of  both  debtor  and  creditor. 
This  being  the  policy  of  the  law,  it  is  just 
as  much  to  the  interest  of  the  debtor  to  have 
a  debt  satisfied  which  is  not  in  judgment  or 
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secured  by  mortgage  as  one  which  is ;  and  a 
creditor  whose  claim  is  not  in  judgment  or 
secured  by  mortgage  is  just  as  much  entitled 
to  have  his  debt  paid  as  a  judgment  creditor 
or  mortgagee.  So  there  is  nothing  ill  the 
policy  of  the  law  which  requires  any  such 
restricted  construction  of  its  language  as  con- 
tended for  by  defendants.  Neither  is  there 
anything  in  the  history  of  legislation  on  the 
subject  in  this  State  as  to  indicate  that  the 
law -makers  intended  to  use  the  language  in 
any  such  limited  sense.  Under  the  Revised 
Statutes  of  1851  (chap.  71,  §§  112-117),  in 
case  of  an  execution  sale,  a  ** creditor's"  re- 
demption was  in  express  terms  limited  to 
judgment  creditors  and  mortgagees;  and  in 
case  of  a  mortgage  sale  (chap.  85,  §  11)  no 
"creditor's"  redemption  was  allowed  at  all, 
unless  it  was  under  section  18,  to  mortgagees, 
which,  however,  seems  to  have  been  an 
"pwner's"  redemption,  which  annulled  the 
sale.  This  remained  the  state  of  the  law 
until  the  enactment  of  chapter  60,  Laws  1858 
(Comp.  Stat.  1858,  p.  646),  amending  sec- 
tion 115,  chap.  71,  Rev.  Stat.,  which  at- 
tempted, although  in  a  very  crude  manner, 
to  provide  a  comprehensive  system  of  redemp- 
tion from  all  "sales  upon  the  execution, 
judgment,  order  or  decree  of  any  court  of 
this  State,  or  upon  the  foreclosure,  by  adver- 
tisement or  otherwise,  of  any  mortgage, 
contract  or  liability."  This  Act  provided 
for  an  "owner's"  redemption  within  one  year 
from  the  date  of  sale ;  also  that  "other  credi- 
tors of  the  original  judgment  debtor  or  mort- 
gagor" might  also  redeem  within  the  year, 
the  owner,  however,  having  a  right  to  redeem 
within  a  year  from  each  such  redemption. 
The  expression  "other  creditors"  was  not  de- 
fined, although  the  use  of  the  word  "other" 
would  seem  to  imply  that  they  were  creditors 
of  the  same  class  as  those  by  whom  the  prop- 
erty had  been  sold,  that  is,  creditors  having 
a  judgment  decree,  order  or  mortgage  upon 
which  the  premises  might  be  sold,  which 
would  leave  the  right  of  redemption  as  lim- 
ited as  before.  That  it  did  not  mean  credi- 
tors generally,  is  apparent  from  the  fact  that 
section  117,  chap.  71,  providing  what  proof 
a  redemptioner  should  produce,  was  left  un- 
changed. The  Act  of  1862  (Laws  1862,  chap. 
19)  made  no  change  in  respect  to  the  parties 
who  had  a  right  to  redeem,  although  section  5 
made  some  changes  in  regard  to  the  proof 
which  a  redemptioner  should  produce,  which, 
however,  are  not  here  important.  The  next 
change  was  by  the  Statutes  of  1866,  which 
revised  the  whole  law  on  the  subject,  and 
left  it  in  substantially  the  same  shape  in 
w^hich  we  have  it  to-aay.  In  making  this 
revision,  the  commissioners  retained  many 
of  the  provisions  of  previous  Acts,  but  in- 
troduced some  entirely  new  sections,  particu- 
larly section  323,  chap.  66,  and  section  16, 
chap.  81,  Gen.  Stat.  1878,  in  which,  for  the 
first  time,  appeared  the  expression,  "a  credi- 
tor having  a  lien,  legal  or  equitable."  Sec- 
tion 5  of  the  Act  of  1862,  providing  wiiat 
proof  a  redemptioner  should  produce,  was 
retained  without  change,  and  is  now  found 
as  section  325  of  chapter  66  and  section  14  of 
chapter  81. 
It  is  a  noticeable  fact  that,  when  the  Re- 
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vision  of  1866  was  made,  in  every  other  State 
(some  fifteen  in  number),  with  one  possible 
exception,  in  which  a  ** creditor's"  redemp- 
tion after  sale  was  allowed,  as  well  as  in  oar 
own  State,  at  least  under  the  Statutes  of  18ol. 
the  right  was  limited  in  express  terms  to 
creditors  having  a  lien  by  mortgage,  judg- 
ment or  decree.  It  is  highly  probable  thlt 
the  commissioners  were  familiar  with  this 
fact,  and  had  it  in  mind  when  introducing 
changes  in  our  Statutes.  And  if  they  in- 
tended to  incorporate  or  retain  any  such 
limitation  in  our  laws  it  would  seem  tnat 
they  would  have  expressed  it  in  plain  and 
unambiguous  language.  The  fact  that  thcj 
did  not,  but  on  the  contrary  coined  &iA 
adopted  a  new  expression  of  their  own, 
strongly  indicates  that  they  intended  to  ex- 
tend the  right  of  redemption  beyond  what 
had  previously  obtained  here  or  elsewhen% 
and  that  they  used  the  phrase  "  a  creditor 
having  a  lien"  in  its  common  and  literal 
sense.  In  support  of  his  contention  thst 
an  attachment  is  not  a  lien,  counsel  quotes 
some  remarks  of  Jvdge  Story  in  ^  parU 
Foster,  2  Story,  131,  to  the  effect  that  an 
attachment  was  not  a  lien  within  the 
meaning  of  section  2  of  the  Bankrupt  Act  of 
1841 ;  that  it  did  not  come  up  to  the  exact 
definition  or  meaning  of  a  lien  in  the  general 
sense  of  either  a  common-law,  maritime  or 
equitable  lien;  which  is  perhaps  true.  But, 
as  against  his  construction  of  the  Act  referred 
to,  we  may  cite  Kiitredge  v.  Warren,  14  N. 
H.  509 ;  Same  v.  Emerson,  15  N.  H.  227 ;  wid 
Dawnpart  v.  Tilton,  10  Met.  320,— in  which 
last  case  Jitdge  Shaw  very  pertinently  remarks 
that,  in  the  construction  of  Statutes,  not 
much  aid  can  be  derived  from  considerations 
of  mere  expediency  or  general  equity ;  that 
however  strongly  they  may  influence  the 
Legislature  in  forming  statutes,  they  cannot 
change  their  construction  when  the  terms  are 
not  doubtful.  Neither  do  we  find,  in  other 
provisions  of  statute  relating  to  redemptions, 
anything  that,  by  implication  or  otherwise, 
excludes  attaching  creditors  from  the  class 
of  redemptioners.  The  only  one  that  has  any 
bearing  upon  the  question  is  the  section  pro- 
viding what  proof  a  proposed  redemptioner 
must  produce.  The  requirements  of  that 
section  (sec.  14,  chap.  81)  clearly  imply  that 
the  lien  must  be  of  record.  This  is  implied 
not  only  from  the  nature  of  the  proof  re- 
quired, but  also  from  the  fact  that  it  is  es- 
sential for  the  purpose  of  fixing  the  order  in 
which  parties  are  to  exercise  the  right  of 
redemption.  But  an  attachment  lien  on  real 
property  is  as  much  a  matter  of  record  as  the 
lien  of  a  mortgage  or  judgment.  The  re- 
quirement of  an  afildavit  of  the  amount 
actually  due  would,  by  implication,  limit 
the  term  "creditor"  to  its  strict  and  proper 
sense,  of  one  who  has  a  claim  for  money  due 
on  contract,  to  the  exclusion  of  those  wht>se 
claims  arc  for  unliquidated  damages,  at  le«si 
in  actions  for  torts,  who  could  not  well  make 
such  an  afildavit.  See  FMer  v.  Constqn^i,  i 
Wash.  C.  C.  382.  But  we  see  no  seri<iis 
difiiculty  of  this  kind  in  the  case  of  a  demand 
due  on  a  contract  for  the  payment  of  money, 
where  the  contract  itself,  cither  expresslv  or 
by  implication  of  law,  furnishes  the  sunaanl 
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by  which  the  amount  of  the  debt  is  to  be 
measured. 

Much  stress  is  laid  by  counsel  upon  the 
supposed  practical  difficulties  and  evils 
which  wouidarise  from  allowing  redemptions 
on  attachment  liens,  where  the  plaintiff  may 
never  obtain  judgment,  or  where  his  attach- 
ment may  be  vacated.  While  there  is  some 
force  in  these  suggestions,  yet  they  go  to  the 
expediency  of  the  Statute,  rather  thiin  its 
construction.  The  objections  obtain  with 
greater  or  less  force  to  all  redemptions  out 
of  court,  without  any  judicial  determination 
as  to  the  rights  of  the  parties.  Even  if  the 
right  of  redemption  be  limited  to  mortgage 
and  judgment  creditors,  it  may  pibve,  after 
the  redemption  has  been  made,  that  the  mort- 
gage or  judgment  was  void,  or  had  been 
previously  satisfied.  But  these  difficulties 
are  more  imaginary  than  real.  Our  impres- 
sion is  that  it  has  been  the  general  under- 
standing of  the  bar  that  attaching  creditors 
were  redemptioners  under  the  Statute,  and 
yet  we  have  never  heard  of  many  serious 
complications  growing  out  of  such  a  construc- 
tion of  the  law.  And  the  fact  that  the  pro- 
fession has  generally  put  this  construction 
upon  the  Statute  for  so  many  years  is  an  ad- 
ditional, although  not  a  controlling,  reason 
why  the  courts  should  adopt  it.  Ati  illus- 
tration of  how  the  Statute  has  been  general- 
ly construed  is  to  be  found  in  Kling  v.'  Ghilds, 
30  Minn.  866,  in  which,  while  the  point  was 
not  raised,  both  counsel  and  court  seem  to 
have  assumed  that  an  attaching  creditor  had 
a  right  to  redeem. 

3.~In  the  Reed  Case  the  defendants  attack 
the  validity  of  the  plaintiff's  judgment  on 
two  grounds:  (1)  that  the  statement  for 
judgment  is  on  its  face  insufficient,  for  the 
reason  that  it  does  not  state  the  facts  out  of 
which  the  confessed  indebtedness  arose ;  and 
(2)  that  the  judgment  was  fraudulent,  and 
not  confessed  for  any  actual  indebtedness. 
The  statement  is  that  '^the  said  indebtedness 
is  due  from  me,  the  said  Nell,  to  said  Reed, 
on  account  of  services  and  moneys  paid  out 
by  Seagrave,  Smith  and  said  Reed,  late  co- 
partners as  Smith  &  Reed,  paid  and  per- 
formed at  my  special  instance  and  request, 
between  the  first  day  of  October,  1887,  and 
the  first  day  of  March,  1889,  and  that  said 
amount  has  not  been  paid,  but  is  now  all 
justly  due  and  owing ;  that  the  said  Smith 
&  Reed,  for  a  valuable  consideration  to  them 
paid  prior  to  the  confession  of  this  judgment, 
sold,  assigned  and  set  over  the  same  to  the 
said  Reed.  '^  This  is  a  good  statement,  even 
as  against  subsequent  creditors,  in  whose 
favor  such  statements  are  strictly  construed, 
and  who  would  stand  in  a  much  better  posi- 
tion to  attack  them  than  do  these  defendants. 
Formerly  some  courts  were  inclined  to  hold 
with  exceeding  strictness  against  statements 
for  confessions  of  judgment,  when  attacked 
by  creditors ;  but  the  general  doctrine  of  the 
later  cases  is  to  the  effect  that  the  require- 
ment that  the  facts  be  stated  out  of  which 
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the  indebtedness  arose  is  intended  to  enable 
other  creditors  to  test  the  bona  fides  of  the 
transaction  by  which  a  particular  debt  is 
preferred ;  that  it  is  not  the  object  of  the 
Statutes  to  compel  the  debtor  to  state  suffi- 
cient of  the  transaction  to  enable  other 
creditors  to  form  an  opinion,  from  the  fact 
stated,  as  to  the  integrity  of  the  debtor  in 
confessing  judgment,  but  that  all  that  is  re- 
quired is  to  state  facts  sufficient  to  enable 
them  to  investigate  the  transaction,  and  form 
their  opinion  of  the  honesty  of  the  judgment 
from  the  facts  thus  ascertained.  Mcbmcell 
V.  Daniels,  38  Barb.  143 ;  Harrison  v.  Oibbons, 
71  N.  y.  59 ;  Kern  v.  Chalfant,  7  Minn.  487 
(Gil.  393)  ;  Cleveland  Coop.  Stove  Co.  v. 
Douglas,  27  Minn.  177.  This  in  substance  is 
recognized  as  the  correct  rule  in  Wells  v. 
Qieseke,  27  Minn.  478.  Tested  by  any  such 
rule,  the  statement  in  this  case  is  amply  suffi- 
cient. Plaintiff  contends  that  the  defendants 
cannot  attack  the  judgment  collaterally  in 
this  action  on  the  second  ground.  Passing 
this  question  without  deciding  it,  we  are  or 
opinion  that  the  evidence  does  not  sustain 
this  objection  to  the  judgment.  It  appears 
that,  the  title  to  this  property  being  in  liti- 
gation, Mrs.  Nell  employed  Smith  &  Reed 
as  her  attorneys  in  the  matter,  and  made  a 
contract  with  them  to  give  them  for  their  serv- 
ices and  expenditures  in  her  behalf,  in  case 
of  their  success,  one  third  of  the  land  upon 
termination  of  the  suit ;  that  in  pursuance  of 
this  agreement  they  perfonned  services  and 
expended  money,  and  prosecuted  the  suit  to 
a  successful  termination,  but  in  the  mean 
time,  by  reason  of  the  foreclosures  already 
referred  to,  the  land  was  about  to  be  wholly 
lost  to  both  her  and  them,  she  bein^  unable 
to  redeem.  In  this  juncture  of  affairs,  Mrs. 
Nell,  recognizing  her  obligation  to  them  for 
their  successful  services,  for  the  purpose  of 
enabling  them  to  secure  compensation  out  of 
the  land  by  redeeming  it,  confessed  judgment 
in  their  favor  for  a  sum  of  money  that  is  not 
shown  to  be  greater  than  the  value  of  the 
share  of  land  to  which  they  were  entitled, 
thereby  changing  her  liability  to  them  from 
an  obligation  to  convey  them  one  third  of 
the  land  to  an  absolute  moneyed  indebted- 
ness to  the  amount  of  the  confessed  judgment. 
She  had  a  perfect  right  to  do  this,  if  she  saw 
fit,  and  it  constituted  no  fraud  on  the  defend- 
ants. She  might,  under  her  original  contract, 
have  conveyed  them  one  third  of  the  land, 
which  would  have  given  them  the  same  right 
to  redeem  the  whole  that  they  had  under  this 
judgment.  Neither  is  the  amount  of  the 
judp:ment  important  to  them,  as  it  might 
have  been  to  subsequent  creditors,  because, 
if  it  had  been  for  one  dollar,  it  would  have 
given  the  same  right  to  redeem,  and  by  pay- 
ing precisely  the  same  amount,  as  if  it  had 
been  for  a  million.  Under  any  circumstances, 
the  defendants  receive  the  full  amount  due 
them,  and  interest,  and  we  fail  to  see  how 
they  have  any  grounds  for  complaint. 
Orders  affirmed. 
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Michael  RODDY.  Bespt, 

MISSOURI  PACIFIC  R.  CO.,  Appt. 
(-—Mo ) 

!•  A  railroad  company  which  has  con- 
tracted to  fVimish  cars  fbr  stone  at  a 
quarry  is  not  liable  to  a  servant  of  the  other 
party  to  the  contract  for  Injuries  resultingr  from 
any  breach  of  duty  arising  purely  under  the  con- 
tract; but  if  It  was  chargred  with  the  duty  of  se- 
lecting the  cars  It  is  liable  to  such  servant  for  in- 
juries resulting  from  a  failure  to  use  ordinary 
care  to  provide  cars  which  are  I'easonably  safe. 

2.  A  car  with  {defective  brakes  is  not 
snch  an  imminently  dan^rous  instru- 
ment as  to  make  the  owner  liable  for  the  simple 
act  of  leaving  it  upon  the  track,  to  one  who  is  In- 
jured by  It,  If  he  has  no  contractual  or  other  re- 
lation to  the  owner. 

8.  A  servant  is  not  Justified  in  assuminff 
that  a  car  furnished  his  employer  by  a  railroad 
company  is  in  good  repair  and  supplied  with  prop- 
er brakes,  if  ho  knows  that  of  other  cars  so  fur- 
nished many  have  been  defective. 

(Aprlll3,1891.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Johnson  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Bever^ed. 

The  facts  appear  in  the  opinion. 

Messrs.  H.  S.  Priest  and  Adams  &  Buck- 
ner,  for  appellant: 

The  court  erred  in  refusing  to  give  the  de- 
fendant's instruction,  at  the  close  of  the  evi- 
dence, that  the  plaintiff  could  not  recover. 

Central  R.  d  Bkg,  Co.  v.  O'Hara,  46  Ga. 
417;  Burdiek  v.  Cheadle,  36  Ohio  St.  893;  Ma- 
guire  v.  Mcgee (Pa.)  12  Cent.  Rep.414;  Heamn  v. 
Fender,  L.  R.  9  Q.  B.  Div.  803;  Winterbottom  v. 
WHght,  10  Mees.  &  W.  109;  Kahl  v.  Lore,  37 
N.  J.  L.  5;  CoUis  v.  Selden,  L.  R.  3  C.  P. 
495;  Burke  Y.  De  Castro  db  D.  Sugar  B^.  Co. 
11  Hun,  354;  King  v.  New  York  Cent,  d  H. 
B.  B.  Co.  66  N.  Y.  181;  ]!^orton  v.  WiswaU, 
26  Barb.  618;  District  of  Columbia  JSat.  Sav. 
Bank  v.  Ward,  100  U.  8.  195,  25  L.  ed.  621 ; 
Losee  v.  ante,  61  N.  Y.  494;  Marvin  Safe  Co. 
V.  Ward,  46  N.  J.  L.  19;  Neeker  v.  Rarvey,  49 
Mich.  617;  Murray  v.  Denver  db  B.  G.  B,  Co. 
11  Colo.  124;  Chicago  dk  A.  B.  Co.  v.  McLangh- 
lin,  47  111.  265;  Steiiens  v.  Armstrong,  6  N.  Y. 
435;  Deford  v.  State,  30  Md.  179;  BostveU  v. 


Laird,  8  Cal.  469;  Fanfoy  y.  Seales,  29  CaL 
243;  Buffalo  v,  HoUoway,  7  N.  Y.  498;  %wrf 
V.  Hemmirvgway,  14  Pick.  1;  Blake  v.  Perm, 
6  N.  Y.  48;  Pack  v.  New  York,  8  N.  Y.  m, 
Laughter  v.  Pointer,  5  Bam.  &  C.  568;  5l* 
set  V.  Boden,  84  Mo.  63;  EalUhan  v.  Hannibal 
dt  St.  J.  B.  Co.  71  Mo.  116;  Gordon  v.  LififUh 
ston,  12  Mo.  App.  267;  Kinealy  v.  Chicago,  K. 
C.  cfe  N  B,  Co.  69  Mo.  666;  Mann  v.  Chicago, 
B.  L  dbP.  R  Co,Q6  Mo.  850;  Speed  v.  Atlan- 
tic dh  P.  B.  Go.  71  Mo.  308. 

The  injury  which  plaintiff  suffered  was  not 
proximate  to  the  wrong  attributable  to  the  de- 
fendant. A  voluntary  action  intervened  be- 
tween  the  act  charged  and  the  injury.  The 
defendant  placed  the  car  on  its  main  track;  it 
was  thence  moved  to  Pickle's  switch  by  him- 
self or  servants  and  placed  on  a  grade,  aod 
from  thence  put  in  motion. 

Henry  v.  St.  Louis,  K.  C.  dt  N.  BCo.% 
Mo.  288;  Seale  v.  Gvlf,  C  db  S.  F.  R  Go.  ^ 
Tex.  274;  Lewis  v.  Flint  db  P.  M.  B.  Co.  54 
Mich.  55;  Proctor  v.  Jennings,  6  Nev.  88;  Do^ 
gett  V.  Biehmond  iSb  D.  B.  Co.  78  N.  C.  305; 
Wood  V.  Lake  &iore  dt  M.  S.  R  Co.  ^  Midi. 
370;  Pearson  v.  DTiane,  71  U.  8.  4  Wall.  605, 
18  L.  ed.  447;  FraneisY.  St.  Louis  Transfer  Co. 
5  Mo.  App.  7;  Kistner  v.  Indianapolis,  100 
Ind.  210:  Puilman  Palace  Car  Co.  v.  Barker, 
4  Colo.  344;  ScTieffer  v.  Washington,  V.  JT  ift 
G.  S.  B.  Co.  105  U.  8.  249,  26  L.  ed.  lOTO; 
Cuff  V.  Newark  dt  N.  Y.  B.  Co.  35  N.  J.  L  88: 
Blake  v.  Newfeld,  68  Me.  865;  Penn^yltania 
Co.  V.  Marion,  2  West.  Rep.  234,  104  Ind. 
239;  Hyde  v.  Jamaica,  27  Vt.  458;  Peoj^  v 
BockweU,  39  Mich.  503;  Michigan  Cent.  R  Co. 
V.  Burrows,  38  Mich.  6;  Morrison  v.  Z>an«,  20 
Pa.  171;  Indianapolis,  B.  &  W.  B.  Co.  v.  A>- 
ney,  71  HI.  89;  Pittsburgh,  C.  dtSt.  L.  R  Co.  v. 
Staley,  41  Ohio  8t.  118;  Helleek  v.  Lake  S/wre  d 
M.  S.  B.  Co.  58  Mich.  195;  Gouid  v.  Chicago, 
B.  dt  Q.  B.  Co.  66  Iowa,  590;  Jackson  v,  3VwA- 
ville  C.  dt  B.  Co.  13  Lea,  491;  Smithy.  WtsUT% 
U.  Teleg.  Co.  8  Am.  &  Eng.  Corp.  Cas,  22. 

Mr.  Samuel  P.  Sparks*  for  respondent: 

The  Railway  Company  owed  Roddy,  as  the 
servant  of  Pickle,  its  contractee,  a  legal  dutj 
to  furnish  cars  with  which  to  pei^orm  his  mas- 
ter's work  in  safety. 

Ijike  Superior  Iron  Co.  v.  Ehriekson,  89  Mich. 
492;  Wood,  Mast,  and  8.  pp.  910-921,  noie;  Hsa- 
ven  V.  Pender,  49  L.  T.  N.  S.  857, 17  Rep.  511: 
EJason  v.  Sabine  dt  E.  T.  B.  Co.  65  Tex.  577; 
Carroll  v.  Minnesota  VaUey  B.  Co.  18  Minn.  30; 
Homer  v.  Nicholson,  56  Mo.  220;  Wright  v. 
London  dt  N.  W.  B.  Co.  L.  R.  1  Q.  B.  Div.  358; 


Note.— IHtty  of  railway  company  to  furnish  proper 
cars. 

A  railway  company  Is  bound  to  provide  care  rea- 
sonably fit  for  the  conveyance  of  the  particular 
class  of  goods  it  undertakes  to  carry.  Lyon  v.  Wells, 
6  East,  438;  Shaw  v.  York  &  N.  M.  R.  Co.  13  Q.  B.  347. 

It  will  be  liable  for  injury  from  the  defects  of  a 
car,  even  If  It  belongs  to  another  company,  if  It 
adopts  it  for  the  purposes  of  Its  own  transit. 
Combe  v.  London  &  S.  W.  R.  Co.  81  L.  T.  N.  S.  6ia 

But  it  is  sufficient  if  the  company  provides  a  car- 
riage which,  without  extraordinary  accident.,  will 
probably  perform  the  Journey.  Amies  v.  Stevens, 
12  L.  R.  A. 


1  Strange,  128;  Great  Western  R,  Co.  v.  Blower,  41 
L.  J.  C.  P.  268,  L.  R.  7  C.  P.  656. 

The  company  is  required  to  have  suitable  brtka 
upon  its  cars  and  in  suitable  repair;  and  If  it  mt- 
lects  this  duty,  and  an  accident  results  from  saet 
neglect,  liability  attaches  for  resulting  injuries. 
Costello  V.  Syracuse,  B,  &  N.  Y.  R.  Co.  65  Barb.  « 
Illinois  Cent.  R.  Co.  v.  Baches,  66  m.  879. 

Liability  offrallroad  company  as  carrier  for  in- 
juries from  defects  hi  cars  and  applianccc  See  mett 
to  Dodge  V.  Boston  &  B.  S.  S.  Co.  (Mass.)  2  L.  R.  A.  ^ 

Duty  to  furnish  cars  for  transportation  aw*  ^^ 
safe  mode  of  delivery.  See  note  to  Duntlej  v.  But- 
ton &  H.  R.  (K.  H.)  9  L.  R.  A.  U». 
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Holmes  V.  North  Eastern  R.  Oo.  L.  R.  4  Exch. 
254,  afSrmed  L.  R.  6  Exch.  128;  Shearm.  & 
Redf.  Keg.  8d  ed.  §  54a,  p.  69. 

A  legal  privity  exists  between  one  contract- 
iDg  party  and  the  servants  of  the  other  when 
they  are  exposed  to  risks  arising  from  some 
duty  or  obligation  by  reason  of  the  contractual 
relation. 

Lake  Superior  Iron  Co.  v.  Erickeon,  89  Mich. 
492;  Whittaker's  Smith,  Neg.  Ist  Am.  ed.  p.  2; 
Abraham  Y,  Reynolds,  5  Hurlst.  &  N.  141. 

Actionable  negligence  consists  in  the  failure 
to  exercise  ordinary  care  or  skill  towards  a  per- 
son to  whom  the  defendant  owes  the  duty  of 
observing  ordinary  care,  by  which  failure  the 

Elaintiff,  without  contributory  negligence  on 
is  part,  has  suffered  injury  to  his  person  or 
property. 

Beaven  v.  Pender,  49  L.T.  N.  S.  357;  Bishop, 
Non-Cont,  L.  §  486,  and  note. 

Privity  of  contract  is  not  always  essential  to 
create  a  liability  in  the  case;  it  may  arise  as 
well  out  of  the  relative  situation  of  the  parties. 
JSteirart  v.  Harvard  College,  12  Allen,  58; 
Wood,  Mast,  and  S.  p.  912;  Lancaster  v.  Con- 
necticut Mut.  Z.  Im.  Co.  10  West.  Rep.  409,  92 
Mo.  460;  Whittaker's  Smith,  Neg.  p.  2. 

The  in  jury  .complained  of  was  not  due  to  any 
negligence  on  the  part  of  Roddy  or  his  master 
in  handling  the  car  with  the  defective  brake 
after  it  was  furnished  by  the  Railway  Com- 
pany, but  was  due  wholl}'  to  its  act  in  furnish- 
ing a  car  with  a  defective  brake.  The  com- 
pany Could  not  shift  its  responsibility  for  this 
default  on  to  Pickle,  who  was  in  no  way  re- 
sponsible. 

Lancaster  v.  Connecticut  Mut.  L.  Ins.  Co. 
supra;  Horner  v.  Nicholson,  56  Mo.  220. 

Notwithstanding  that  Roddy  was  on  the 
track  and  handling  the  property  of  appellant, 
he  did  not  become  its  servant  thereby,  nor 
was  he  merely  a  volunteer,  for  he  was  engaged 
at  the  moment  of  the  injury  in  expediting  the 
work  of  his  master. 

Abraham  v.  Reynolds,  5  Hurlst.  «&  N.  141; 
Easoji  V.  Sabine  <fe  E.  T.  R.  Co.  65  Tex.  577; 
Mclntire  Street  R.  Co.  v.  Bolton,  1  West.  Rep. 
65,  43  Ohio  St.  224,  54  Am.  Rep.  203,  21  Am. 
&  Eng.  R.  R.  Cas.  501;  Holmes  v.  North  East- 
ern R.  Co.  L.  R.  4  Exch.  254;  2  Thomp.  Neg. 
§  42,  p.  1045. 

It  was  not  only  the  duty  of  the  Railway 
Company  but  it  assumed,  by  its  contract  with 
Roddy's  master,  to  furnish  cars  with  safe  and 
whole  brakes. 

Hanna  v.  Chattanooga  dt  N.  R.  Co.  6  L.  R. 
A.  727,  88  Tenn.  310. 

The  causal  connection  between  the  acts  of 
defendant  in  furnishing  the  car  with  the  de- 
fective brake  and  the  injury  of  plaintiff  is  so 
plain  that  there  is  no  room  lor  any  doubt  about 

Jucker  v.  Chicago  dt  N  W.  R.  Co.  52  Wis. 
150;  Campbell  y.  Stillwater,  82  Minn.  308;  Oulf, 
a   cfe  A\  F.  R.  Co.  V.  D<yrsey,  66  Tex.  148. 

Ad  employ^  has  a  right  to  assume  that  the 
master  has  done  his  duty  in  supplying  suitable 
and  safe  macbinerv. 

Parsons  v.  Missouri  Pac.  R.  Co.  12  West. 
Rep.  615,  94  Mo.  286;  Sellars  v.  Richmond  <fe 
D.  H.  Co.  94  N.  C.  654. 

A  railroad  company  permitting  another  com- 
pany to  use  its  track  is  liable  to  an  employe  of 
12  L.  R.  A. 


the  latter  for  damages  caused  by  a  failure  to 
keep  the  track  repaired. 

^mith  V.  Neva  York  A  K  R.  Co.  19  N.  Y. 
127;  Sawyer  v.  Minneapolis  d  St.  L.  R  Co. 
88  Minn.  108;  EiUian  v.  Augusta  d  K,  R.  Co. 
79  Ga.  284. 

Maefkrlane*  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  action  for  damages  on  account 
of  serious  personal  injuries  received  by  plain- 
tiff by  reason  of  alleged  negligence  on  the 
part  of  defendant  in  furnishing  a  defective 
car  which  plaintiff  was  required  to  handle. 
The  petition  charges  and  the  evidence  shows 
that  the  main  line  of  defendant's  road  be- 
tween 8t.  Louis  and  Kansas  City  passes 
through  the  Town  of  Warrensburg,  in  John- 
son County;  that  about  three  miles  north- 
west of  the  Town  of  Warrensburg  are  exten- 
sive stone  quarries  owned  and  operated  by 
one  Pickle.  Defendant  owns  and  operates  a 
branch  railroad  running  out  from  Warrens- 
burg to  these  quarries,  which  is  used  for 
transporting  the  stone  taken  from  the  quar- 
ries. From  this  branch  road,  at  a  point  near 
the  quarry,  was  a  switch,  which  connected 
the  road  with  another  railroad  track  running 
into  the  quarry.  This  latter  tyack  was  owned 
by  Pickle,  and  was  used  for  loading  stone 
upon  the  cars.  Cars  intended  for  transporta- 
tion of  stone  were  brought  out  on  this  branch 
road,  and  were  left  standing  on  this  quarry 
track,  or  convenient  thereto,  by  defendant, 
and  were  then  handled  by  Pickle  imtil 
loaded,  when  they  were  carried  out  by  de- 
fendant. Plaintiff  at  the  time  of  his  injury 
was  in  the  employ  of  Pickle,  working  in  the 
quarry,  and  had  been  so  employed  for  about 
thirteen  years.  At  the  time  of  his  injury  a 
part  of  his  duty  was  to  load  stone  into  the 
cars  by  means  of  a  derrick  erected  near  the 
quarry  and  quarry  track.  After  the  empty 
cars  had  been  placed  on  the  quarry  track  they 
were  managed,  controlled,  and,  when  neces- 
sary, moved  to  proper  position  for  loading, 
by  Pickle  and  the  men  in  his  employ.  This 
duty  of  moving  cars  frequently  aevolved 
upon  plaintiff.  The  grade  to  the  quarry 
from  the  branch  road  was  descending,  and 
brakes  were  required  to  hold  cars  in  position. 
Plaintiff  testified,  in  substance,  that  on  the 
18th  of  June,  Antoine  Pickle,  manager  of 
the  quarry,  directed  him  to  load  a  car  with 
stone.  Two  flat-cars  stood  upon  the  quarry 
track,  50  or  60  feet  from  the  derrick.  He 
got  upon  the  north  car,  nearest  the  derrick, 
and  found  the  brakes  set.  He  walked  on 
top  of  the  cars  to  the  back  end  of  the  south 
car,  and,  as  he  supposed,  set  the  brake  tight 
on  that  one.  He  then  uncoupled  the  cars, 
let  the  brake  off  the  north  one,  sat  on  the 
end  of  the  other,  and  with  his  feet  put  the 
north  car  in  motion.  He  then  got  down  on 
the  irround  between  the  cars,  and  with  his 
hands — one  on  the  draw-head,  and  the  other 
on  the  end  of  the  car— commenced  pushing 
the  car  to  the  derrick.  He  had  moved  but  a 
short  distance  when  the  south  car  struck  him, 
crushing  his  arm,  and  causing  permanent 
injury.  It  appeared  from  other  evidence  that 
while  the  brake,  from  what  could  be  seen 
from  the  top  of  the  car,  and  from  what  could 


748 


Missouri  Supreme  Court. 


Apr., 


be  known  from  turning  it,  appeared  to  be  in 
good  condition,  it  was  found  that  the  rod 
connecting  the  brakes  beneath  the  car  was 
down,  and  the  brake-shoe  was  in  consequence 
too  low  to  touch  the  wheel,  and  turning  the 
brakes  in  the  usual  way  did  not  set  the  shoe 
against  the  wheel.  The  brake  was,  in  that 
condition,  wholly  useless.  When  the  fitst 
car  was  moved  out  of  the  way,  the  second 
was  set  in  motion  by  its  own  weight,  and 
followed  the  first  on  the  descending  grade, 
and  struck  plaintiff  as  stated.  The  evidence 
showed  further  that  the  defect  In  this  brake 
could  have  been  easily  detected  by  an  ex- 
amination beneath  the  car.  Cars  were  fre- 
quently sent  out  with  defective  brakes. 
Plaintiff  testified  himself  that  **half  the 
time  they  had  no  brakes  on  them."  Pickle 
kept  chains,  which  were  used  in  making 
temporary  repairs  of  the  brakes,  and  this  one 
could  have  been  easily  repaired  with  such 
chain.  The  superintendent  of  the  quarry 
usually  examined  the  cars,  and  notified  the 
employes  if  any  were  defective.  The  conj 
tract  between  Pickle  and  the  Railroad  Com- 
pany, if  in  writing,  was  not  offered  in  evi- 
dence. From  the  testimony  of  Pickle,  the 
superintendent,  the  arrangement  between 
them  was  that  defendant  should  furnish  cars 
at  the  quarry  when  requested.  The  cars  were 
left  on  the  track  near  the  quarrv,  and  were 
handled  at  the  quarry  and  loaded  by  the  men 
employed  and  paid  by  Pickle.  Defendant  had 
no  control  over  Pickle's  men. '  After  the  cars 
were  loaded  thej;  were  billed  from  the  quarry 
to  their  destination  and  charges  for  transpor- 
tation were  paid  from  the  quarry.  Defend- 
ant, when  notified,  received  at  the  quarry, 
and  carried  off,  the  loaded  cars.  Defendant's 
answer  was  a  general  denial  and  plea  of  con- 
tributory negligence.  Defendant  offered  no 
evidence,  and  asked  no  instruction  except  in 
the  nature  of  a  'demurrer  to  the  evidence, 
which  was  refused.  At  the  request  of  the 
plaintiff  the  court  gave  to  the  jury  the  fol- 
lowing instructions :  "  (1)  The  court  in- 
structs the  jury  that  if  vou  should  find  and 
believe  from  all  the  evidence  in  the  case  that 
at  the  time  of  the  injury  complained  of  by 
plaintiff  he  was  engaged  at  work  in  the  em- 
ployment of  one  Pickle  and  in  his  interest, 
and  that  defendant  had  furnished  cars  to  said 
Pickle  to  be  loaded  by  him  with  stone  be- 
longing to  said  Pickle  for  transportation  by 
defendant  over  its  road  for  pay,  on  or  about 
the  18th  day  of  June,  1886 :  that  of  the  cars 
so  furnished  by  defendant  there  was  one  the 
brake  of  which  needed  repairing  at  the  time 
the  same  was  furnished,  and  for  the  want  of 
such  repairing  was  insuflicient,  with  proper 
use  and  management,  to  fasten,  manage  and 
control  said  car;  and  that  defendant  knew 
of  the  condition  of  the  brake,  or  by  the  ex- 
ercise of  reasonable  diligence  could  have 
known  its  c(mdition ;  and  that  plaintiff  did 
not  know  the  condition  of  said  brake  until 
the  happening  of  the  injury  complained  of, 
and  the  defect  in  said  brake  was  not  patent 
to  plaintiff,  or  such  as  would  have  been  dis- 
closed to  him  had  he  been  ordinarily  observ- 
ant ;  and  that  plaintiff,  while  engaged  in  the 
service  of  said  Pickle,  loading  another  of 
defendant's  cars,  the  car  to  which  was  fixed 
13  L.  R.  A. 


the  brake  being  out  of  repair  ran  down  and 
against  plaintiff,  whereby  he  was  hurt,  in- 
jured and  damaged ;  and  that  the  injury  oc- 
curred without  the  fault  or  negligence  of 
plaintiff  contributing  thereto, — ^then  vour 
findings  should  be  for  plaintiff.  (2)  'The 
court  instructs  the  jury  that  if  you  should 
find  and  believe  from  all  the  evidence  in  the 
case  that  the  defendant  furnished  cars  to  said 
Pickle  to  be  by  him  loaded  with  stone  at  his 
quarries  for  transportation  over  its  railroad, 
then  it  became  and  was  the  duty  of  the  de- 
fendant to  have  furnished  cars  provided  with 
appliances  in  such  a  state  of  repair  as  that 
the  said  Pickle  and  his  employes  could,  with 
proper  management  and  reasonable  care  and 
prudence,  safely  manage  and  control  ^nie 
while  so  engaged  in  said  work.  Ana  if  yoa 
should  find  that  plaintiff,  before  the  time  of 
the  alleged  injury,  did  not  know  that  defend- 
ant's cars  were  not  in  such  condition  or  re- 
pair, he  had  a  ri^ht  to  presume  that  defend- 
ant had  done  its  duty,  and  that  the  appliances 
to  said  car  were  in  such  state  of  repair  and 
condition  as  to  safely  manage  and  control 
said  cars,  with  proper  use  and  managemeot, 
to  do  the  work  for  which  such  appliances 
were  designed,  and  to  rely  and  act  upon  such 
presumption. "  "  (4)  The  court  further  in- 
structs the  jury,  if  you  should  find  and  be- 
lieve from  the  evidence  in  the  case  that  the 
plaintiff  did  not  know  of  the  alleged  condi- 
tion of  the  brake  referred  to  in  the  testimony, 
until  after  the  happening  to  him  of  the  in- 
jury referred  to  in  testimony,  and  that  the 
condition  of  said  brake  would  not  liave  been 
observed  by  him  by  the  exercise  of  ordinary 
and  reasonable  prudence  and  observation  on 
his  part,  it  was  not  incumbent  on  plaintiff 
to  search  for  and  examine  for  defects  in  its 
condition  not  so  observable,  but  that  he  had 
the  right  to  assume  that  such  brake  was  in  a 
suitable  and  safe  condition  as  to  its  being 
repaired ;  that  it  would,  with  proper  man- 
agement, do  the  work  for  which  it  was  de- 
signed." The  jury  found  for  plaintiff,  and 
assessed  his  damages  at  $6,000.  Defendant 
appealed. 

The  action  is  for  negligence.  It  is  charged 
in  the  petition  "that  it  was  the  duty  of  said 
defendant  to  furnish  cars  to  said'  Pickle, 
properly  constructed,  and  provided  with 
suitable  and  safe  brakes,  properly  constructed 
and  sufficiently  repaired,  and  m  condition 
to  manage,  hold,  control  and  stop  its  said 
cars ;  but  plaintiff  charges  that  the  said  de- 
fendant, by  its  carelessness  and  negligence, 
failed  to  furnish  cars  so  properly  constructed, 
and  with  suitable  and  safe  brakes,  constructed 
and  sufficiently  repaired  to  manage,  hold  and 
control  the  same. "  Definitions  of  actionable 
negligence  have  been  given  in  great  variety 
of  forms  by  courts  and  text- writers,  but, 
whatever  the  form  of  simple  definition,  tliere 
is  unanimity  of  expression  and  opinion  that 
it  consists  in  the  breach  or  non- performance 
of  some  duty  which  the  party  cliarged  with 
the  negligent  act  or  omission  owed  to  the 
one  suffering  loss  or  damage  therebv.  Brett. 
M.  li.,  in  Hearen  v.  Pe7id^)\  17  ftep.  511. 
defines  "actionable  negligence**  **to  consist 
•in  the  failure  to  exercise  ordinary  care  or 
skill  towards  a  person  to  whom  the  defend- 
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ant  owes  the  duty  of   observing  ordinary- 
care,  by  which  failure  the  plaintiff,  without 
contributory   negligence    on   his    part,    has 
suffered  injury  to  his  person  or  property." 
This  definition   is  cited   and   approved   by 
counsel  for  plaintiff,  and  may  be  accepted 
for  the  purposes  of  this  case.     The  question 
.  then,  is,  Did  defendant  owe  plaintiff   the 
dut^'  of  usin^  ordinary  care  to  furnish  cars  in 
which  to  loadstone,  which  were  properly  con- 
structed and  provided  with  suitable  brakes? 
It  is  insisted  that  the  duty  arose  either  out 
of  the  contract  between  defendant  and  Pickle, 
or  by  virtue  of    the   relationship   between 
plaintiff  and  defendant,  arising  out  of  their 
respective  duties  under  the  contract.     As- 
suming that  the  contract  between  defendant 
and  Pickle  either  expressly  or  by  implication 
imposed  upon  the  former  the  dut^  to  supply 
the  latter  with  cars  provided  with  suitable 
brakes,  and  that  there  was  a  breach  of  that 
duty,  whereby  plaintiff  was   iniured,  does 
the  contract  afford  him  indemnity  for  his 
injuries?    The  right  of    a  third   pattv   to 
maintain  an   action    for   injuries  resulting 
from  a  breach  of  a  contract  .between  two 
contracting  parties  has  been  denied  by  the 
overwhelming  weight  of   authority  of   the 
state  and  federal  courts  of  this  country  and 
the  courts  of  England.     To  hold  that  such 
actions  could  be  maintained  would  not  only 
lead  to  endless  complications  in  following 
out  cause  and  effect,  but  would  restrict  and 
embarrass  the  right   to  make  contracts  by 
burdening  them  with  obligations  and  lia- 
bilities to  others  which  parties  would  not 
voluntarily  assume.     Winterbottomv.  Wright ^ 
10  Mees.  &  W.  109 ;  Burdick  v.   Chendle,  26 
Ohio  St.   393;   Magnire    v.  McGee  (Pa.)   12 
Cent.  Rep.  414;  Necker  v.  ffarrey,  49  Mich. 
518;   District  of  Colunibia  Nat,   Sav.    Bank 
V.    Ward,  100  U.  8.  195,  25  L.  ed.  621 ;  Def- 
ord  V.  State,  80  Md.   195 ;  Martin  Safe   Co. 
V.     Ward,    46  N.  J.  L.  19;  Sproul  v.  Hem- 
mingimy,  14  Pick.  1 ;  Mann  v.   Gkicago,  R. 
I.  d;P.  li.  Co.  86  Mo.  350;  Lampert  v.  Laclede 
Gas-Liglit  Co.  14  Mo.  App.  376;    Gordon  v. 
Linnggton,  12  Mo.   App.    267.     The  rule   is 
put  upon  two  grounds,  either  of  which  is 
unquestionably  sound.    One  ground  is  given 
by  the  court  in  the  opinion  m  Winierbottom 
V.   Wright,  as  follows:    "If  we  were  to  hold 
that  plaintiff  could  sue  in  such  a  case,  there 
is  no  point  at  which  such  actions  would  stop. 
The  only  safe  rule  is  to  confine  the  right  to 
recover  to  those  .who  enter  into  the  contract. 
If   we   go  one  step  beyond  that  there  is  no 
reason   why  we  should  not  go  fifty."    The 
other  ground  is  thus  stated  in  the  New  Jersey 
case  above  cited :    "  The  object  of  parties  in 
inserting  in  their  contracts  specific  undertak- 
ings with  respect  to  the  work  to  be  done  is 
to  create  an  obligation  inter  sese.     These  en- 
fi'a^ements  and  undertakings  must  necessarily 
be  subject  to  modifications  and  waiver  by  the 
contracting  parties.     If  third  persons  can  ac- 
quire a  right  in  a  contract  in  the  nature  of 
a  duty  to  have  it  performed  as  contracted  for, 
the  parties  will  be  deprived  of  control  over 
tieir  own  contracts."    Plaintiff,  not  beinff  a 
party   to   the  contract,  cannot  maintain  this 
action  on  account  of  injuries  resulting  from 
any  breach  of  duty  defendant  owed  Pickle, 
12  L.  R.  A. 


arising  purely  out  of  the  terms  of  the  con- 
tract between  them. 

2.  It  is  clear  from  the  evidence  that  plain- 
tiff was  in  no  sense  the  servant  or  employ^ 
of  defendant.  He  was  emploved  and  paid 
by  Pickle,  and  was  subject  only  to  his  con- 
trol and  direction.  Defendant  had  no  au- 
thority over  him,  had  no  power  to  discharge 
him  for  any  cause,  and  had  no  contract  with 
hini.  The  relation  between  plaintiff  and 
defendant  was  not  that  of  master  and  servant, 
and  the  rules  of  law  peculiarly  applicable  to 
the  duties  and  liabilities  of  one  to  the  other 
have  no  application.  Plaintiff  sliows  no 
cause  of  action  growing  out  of  any  duty  de- 
fendant owed  him  arising  from  the  relation- 
ship of  master  and  servant.  Wood,  Mast, 
and  8.  §§  1,  281 ;  Speed  v.  AUantic  d  P.  B. 
Co.  71  Mo.  808. 

3.  There  is  a  class  of  cases  in  which  one  has 
been  held  liable  to  another  in  the  absence 
of  any  contractual  or  other  relationship  be- 
tween them.  The  rule  in  such  cases  is  laid 
down  in  Sutherland  on  Damages  (vol.  2,  p. 
485),  as  follows:  "Where  an  act  of  negli-. 
gence  is  imminently  dangerous  to  the  lives  of 
others  the  guilty  party  is  liable  to  the  one 
injured  by  the  negligence,  whether  there  be 
a  contract  between  them  violated  by  that 
negligence  or  not."  The  principle  is  il- 
lustrated by  the  case  of  Thomas  v.  Winc/iester,  • 
6  N.  Y.  897.  That  was  a  case  in  which  a 
dealer  in  drugs  had  carelessly  labeled  a  poison 
as  harmless  medicine,  and  sent  it,  so  labeled, 
into  the  market.  It  was  held  that  the  dealer 
was  liable  to  any  person  who  might  be  in- 
jured by  the  use  of  the  drug.  In  considering 
w^hat  articles  can  be  regarded  imminently 
dangerous,  the  same  court,  in  Loop  v.  Litch- 
field,  42  N.  Y.  857,  says :  "They  are  instru- 
ments  and  articles  in  their  nature  calculated 
to  do  injury  to  mankind,  and  are  generally 
intended  to  accomplish  that  purpose ;  they 
are  essentially  and  in  their  elements  instru- 
ments of  danger. "  It  cannot  reasonably  be 
contended  that  a  railroad  car,  though  sup- 
plied with  defective  brakes,  is  an  imminently 
dangerous  instrument.  Unless  put  in  motion 
it  is  perfectly  harmless,  and  when  in  motion 
it  is  not  essentially  dangerous.  We  do  not 
think  defendant  incurred  any  liability  to 
plaintiff  by  the  simple  act  of  leaving  a  defec- 
tive car  upon  the  track.  Chica^go  dk  A.  R. 
Co.  V.  McLavghlin,  47  111.  265;  Gurley  v. 
MisHouH  Pae.  R.  Co.  93  Mo.  445,  12  West. 
Rep.  330. 

4.  What,  then,  was  the  true  relationship 
between  these  parties,  and  what,  if  any, 
duty  did  defendant  owe  to  plaintiff,  as  the 
employ^  of  Pickle  ?  Defendant  was  engaged 
in  the  general  business  of  a  common  carrier. 
It  operated  a  railroad  between  St.  Louis  and 
Kansas  City.  Pickle  was  the  owner  of  large 
and  valuable  stone  quarries,  situated  some 
distance  from  defendant's  road.  The  stone 
taken  from  these  quarries  was  merchantable, 
and  was  a  subject  of  commerce.  The  stone 
was  of  value  only  when  it  could  be  trans- 
ported to  market.  It  thus  became  a  matter 
of  mutual  interest  and  profit  to  defendant 
and  Pickle  to  provide  means  for  the  trans- 
portation of  this  merchandise  from  the  quarry 
to  points  at  which  it  could  be  sold.    A  con- 
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tract  was  entered  into  between  them,  by 
which  defendant  built  a  branch  or  spur  road 
from  its  main  line  to  the  quarries,  and  also 
tracks  from  this  spur  into  the  quarries. 
These  were  paid  for  by  Pickle.  In  order  to 
facilitate  the  transportation  of  stone,  which 
was  beneficial  to  both  parties,  it  was  agreed 
that  defendant  should,  when  cars  were 
needed,  place  them  on  the  quarry  tracks,  or 
conveniently  near  to  them,  and  that  Pickle 
should  move  them,,  when  needed,  into  posi- 
tion for  loading,  and  when  loaded  defendant 
should  take  them  out,  and  transport  them  to 
their  destination.  Plaintiff  was  employed 
by  Pickle,— a  part  of  his  duty  consisting  in 
moving  and  handling  these  cars.  It  did  not 
appear  from  the  evidence  what,  if  an^,  com- 
pensation Pickle  received  for  loading  the 
cars.  The  manner  of  conducting  the  busi- 
ness is  thus  detailed  by  Pickle,  superintend- 
ent: "The  Missouri  Pacific  Railway  built 
that  track  on  the  west  side  of  the  quarry. 
Pickle  paid  for  it.  The  company  claims  it. 
They  simply  constructed  it  for  Pickle.  About 
shipping  stone,  the  bill  reads  from  Warrens- 
burg,  of  course;  but  the  freight  commences 
from  the  quarry.  The  person  to  whom  these 
cars  are  sent  pays  the  freight.  As  to  rates, 
they  allowed  us  a  certain  amount  off  from 
Warrensburg  to  the  quarry.  I  believe  it  is 
^$2.50  or  |5.  The  freight  is  included  from 
the  quarry,  not  from  town.  We  don't  char- 
ter these  cars  to  haul  stone  to  the  main  line, 
but  charter  the  cars  to  wherever  the  cars  are 
consigned.  We  don*t  simply  charter  the 
cars  to  haul  the  stone  from  the  quarry  to 
Warrensburg.  If  we  have  orders  to  Warrens- 
burg we  bill  to  Warrensburg.  All  that  the 
railroad  company  had  to  do  with  the  move- 
ment of  these  cars  is  simply  to  haul  the  emp- 
ties out  there,  and  when  we  have  loaded  them 
the  engine  comes  out  and  takes  them  awvlj  ; 
that  is  all  they  have  to  do  with  it.  That  is 
not  the  first  car  that  they  sent  out  there  that 
was  out  of  fix.  I  have  seen  as  many  as  ten 
cars  standing  there  with  only  two  brakes  on 
them." 

Under  this  evidence  it  is  clear  that  what 
was  to  be  done  by  the  respective  parties  under 
the  contract  was  for  their  mutual  profit,  and 
each  was  a  contractor  with  the  other  to  per- 
form a  particular  part  of  the  work  necessary 
to  carry  out  the  common  purpose.  It  is  now 
well  established  that  the  employer  of  a  con- 
tractor is  not  responsible  for  the  negligence 
of  the  contractor  or  his  servants  in  case  the 
contractor  is  given  entire  freedom  in  the  use 
of  means  to  accompl  ish  the  resul  t.  Where  the 
employer,  however,  reserved  the  right  to  di- 
rect the  manner  of  performance  in  any  partic- 
ular, or  where  he  undertakes  to  provide  any  of 
the  instrumentalities,  he  owes  to  the  contrac- 
tor and  his  employes  the  duty  of  care  in  re- 
spect to  such  matters  over  which  he  retains 
control,  or  undertakes  to  perform.  Whit- 
taker's  Smith,  Neg.  172-174;  Wood,  Mast,  and 
8.  §  337 ;  Stewart  v.  Harvard  College,  12  Allen, 
58 ;  Lancaster  v.  Cannectietit  MiU.  L.  Ins.  Co. 
92  Mo.  460,  10  West.  Rep.  409 ;  Bonier  v. 
MehoUon,  56  Mo.  220 ;  Detlin  v.  Smith,  89  N.  Y. 
470 ;  C<mghtry  v.  GlobeWoolen  Co.  56 N. Y.  124 ; 
Deford  v.  State^dO^d.  179 ;  Lake  Superior  Iron 
Co.  V.  Eriekson,  89  Mich.  492 ;  Stnith  v.  Ifeio 
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York  d  R.  R.  Co.  19  N.  Y.  127;  Ranna  v. 
Chattanooga  d  N.  R  Co.  88Tenn.  310,  6L.  R. 
A.  727  ;  KiUian  v.  Augusta  <St  K.  R.  Co.  79  Ga. 
241 ;  CojUan  v.  Eastern  R.  Co.  135  Mass.  195. 
15  Am.  &Eng.  R.  R.  Cas.  99. 

We  think  each  of  these  contracting  parties 
owed  to  the  other  and  his  employes  the  duty 
of  properly  discharging  his  part  of  the  joint 
undertaking  in  respect  to  any  matter  ex- 
clusively devolving  upon  him.  Pickle  had 
nothing  to  do  with  selecting  or  providing 
the  cars.  That  duty  was  intrusted  entirely 
to  defendant.  They  were  intended  for  the 
use  of  Pickle  and  his  servants  in  discharg- 
ing his  part  of  the  contract,  and  we  think 
the  obligation  rested  upon  defendant  to  use 
ordinarv  care  to  provide  such  as  would  be 
reasonably  safe  for  such  use. 

5.  The  evidence  does  not  show  conclusively 
such  contributory  negligence  on  the  part  of 
plaintiff  as  should,  as  a  matter  of  law,  preclude 
a  recovery.  Plaintiff,  in  testifying  as  t 
witness,  it  is  true,  admitted  that  one  half 
the  cars  furnished  Pickle  by  defendant 
were  without  brakes.  On  the  other  hand. 
Pickle's  superintendent  testified  that  he  gen- 
erally examined  the  cars  himself,  and.  if 
any  were  found  defective,  he  gave  notice  of 
such  defects  to  those  who  handled  them. 
Whether,  under  these  circumstances,  and  the 
fact  that  the  brakes  appeared,  from  plain- 
tiff's position  on  top  of  the  car,  and  from 
his  efforts  to  set  them,  to  be  in  good  condi- 
tion, plaintiff  used  such  precautions  as  or- 
dinary care  and  prudence  required  of  him, 
was  a  question  for  the  jury.  It  is  not  every 
case  in  which  there  is  no  conflict  in  the  facts 
that  the  court  will  declare,  as  a  matter  of 
law,  the  legal  effect  of  the  evidence.  If 
upon  all  the  facts  and  circumstances  there  is 
room  for  fair  and  sensible  men  to  differ  in 
their  conclusion  the  jury  should  decide. 
Petty  V.  Rannibal  &  St.  J.  R.  Co.  88  Mo.  806, 
8  West.  Rep.  297 ;  BueseJUngv.  St.  Louis  Gat- 
Light  Co.  73  Mo.  219;  Reilly  v.  Hannibal  * 
St.  J.  R.  Co.  94  Mo.  609,  18  West.  Rep. 
658 ;  Thorpe  v.  Missouri  Foe.  R.  Co.  89  Mo. 
651,  6  West.  Rep.  671;  8  Wood,  Railway 
Law,  1460 ;  Wood,  Mast,  and  8.  761. 

6.  The  instruction,  in  directing  the  jury 
that  plaintiff  had  the  right  to  assume  that 
defendant  would  furnish  Pickle  with  cars 
properly  supplied  with  brakes,  in  good  P^ 
pair  and  condition,  properly  declared  the 
law  as  applied  to  the  duty  a  master  owes 
his  servant.  But  if  the  servant  was  in- 
formed by  the  master,  or  had  learned  by  ob- 
servation, or  from  any  other  source,  that'some 
of  the  instrumentalities  furnished  him  were 
defective  and  dangerous,  and,  without  prom- 
ise that  they  would  be  repaired,  he  con- 
tinued in  the  master's  service,  then  the  risk 
of  injury  from  such  defective  instrumentali- 
ties would  become  an  incident  to  such  serv- 
ice, which  he  would  assume.  Price  v. 
Hannibal  d  St.  J.  R.  Co.  77  Mo.  508;  B>r- 
ter  V.  Rannibal  A  St.  J.  R.  Co.  71  Mo.  66: 
IhDitt  V.  Padfie  R.  Co.  50  Mo.  302 ;  Thorf^ 
V.  Missouri  Pat.  R.  Co.  89  Mo.  650,  6  West 
Rep.  671.     . 

While  the  relation  of  master  and  servant 
did  not  exist  between  these  parties,  defend- 
ant owed  to  plaintiff  the  ob^rvance  of  rea- 
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sonable  care  in  the  selection  of  its  cars  for 
his  use,  which  is  the  same  degree  of  care  the 
master  is  required  to  observe  in  providing 
'  his  servant  with  the  instrumentalities  for 
carrying  on  his  business.  No  reason  can  be 
seen  why,  if  plaintiff  knew  that  defective 
and  daneerous  cars  were  frequently  left  for 
his  use,  he  would  not  assume  the  risk  of  in- 
juries from  such  defects  as  could  have  been 
ascertained  by  reasonable  inspection  on  his 
part.  While  defendant  may  have  been  neg- 
ligent in  the  discharge  of  the  duties  it  owed 
to  plaintiff,  if  plaintiff  neglected  such  pre- 
cautions as  common  prudence  demanded 
under  all  the  circumstances,  he  was  guilty 
of  contributory  negligence,  which  &ould 
have  defeated  a  recovery.  In  view  of  the 
fact  that  plaintiff  himself  testified  that  one 


half  the  cars  were  without  brakes,  it  was 
not  proper  to  instruct  the  jury  that  he  had 
the  right  to  rely  on  defendant's  performance 
of  its  duty  in  fiimishing  such  as  were  prop- 
erly supplied  with  brakes.  The  knowledge 
plaintiff  had  of  the  common  neglect  of 
defendant  imposed  upon  him,  for  his  own 
protection  and  safety,  the  duty  of  reasonable 
care  in  ascertaining  for  himself  the  condi- 
tion of  the  cars  before  he  attempted  to  handle 
them,  and  a  failure  to  do  so  would  consti- 
tute contributory  negligence  on  his  part. 
Whether  such  care  was  used  on  the  occasion 
of  his  injury  should  have  been  submitted  to 
the  jury. 

For  the  errors  mentioned  th^  judgment  is 
reversed^  and  cause  remanded. 

All  concur. 
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CITY  OF  PHILADELPHIA 

John  BAXTER,  Impleaded,  etc.,  Appt. 

(....Pa ) 

A  certillcate  by  tbe  ve^flaiter  of  unpaid 
taxes  that  he  finds  none  affainst  certain  land  is 
oonclusive  In  favor  of  one  who  purchases  the 
land  in  reliance  upon  the  certificate. 

(May  18, 180L) 

APPEAL  by  defendant  Baxter  from  a  judg- 
ment of  the  Court  of  Common  Pleas,  No. 
3,  for  Philadelphia  County,  in  favor  of  plain- 
tiff in  an  action  brought  to  enforce  payment  of 
delinquent  taxes.    Ueveraed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Thomas  B.  Taylor,  for  appellant: 
The  certificate  should  have  been  admitted  as 
evidence  of  an  estoppel. 

Acts  and  admissions  of  the  ofiicers  of  munic- 
ipal corporations  in  the  line  of  their  official 
duty  and  within  the  scope  of  their  authority 
are  binding  upon  the  body  they  represent. 
Dillon,  Mun.  Corp.  §  237,  note  I,  p.  262. 
The  acts  of  the  receiver  in  this  case  are  the 
acts  of  the  City. 

Philadelphia  v.  Matchett,  7  Cent.  Rep.  907, 
116  Pa.  103;  Lawrence  v.  Philadelphia,  14  W. 
N.  C.  421. 

Where  the  conduct  of  a  party  has  been  such 
as  to  induce  action  by  another,  he  shall  be  pre- 
cluded from  afterwards  asserting,  to  the  pre- 
judice of  that  other,  the  contrary  of  that  of 
which  his  conduct  has  induced  the  belief. 


BiU  V.  Bpl^,  31  Pa.  884;  PhiladeiphiU  v. 
Olanding,  26  W.  N.  C.  319.  See  also  Oraj/$ 
App.  10  W.  N.  C.  458;  Waters'  App.  86  Pa. 
525;  Brooke  v.  New  York,  L,  E.  d  W.  R.  Oo. 
1  Cent.  Rep.  123,  108  Pa.  629. 

Following  are  several  cases  from  other  States 
illustrating  the  doctrine  of  estoppel  as  applied 
to  municipal  corporations :< 

Oumen  v.  New  York,  79  N.  Y.  513,  520; 
Union  Depot  Co.  v.  St.  Louis,  76  Mo.  394; 
New  Haven,  M,  &  W.  R  Co.  v.  Chatham,  42 
Conn.  465;  Society  for  Savings  v.  New  London, 
29  Conn.  192;  Chicago  d  N  W.  R,  Co.  v.  Peo- 
ple, 91  m.  261;  Martel  v.  East  St.  Louis,  94 
111.  67. 

Messrs.  Isaac  H.  Shields^  Abraham  M. 
Beitler  and  Charles  F.  Warwick  for  ap- 
pellee. 

Williamsy  J.,  delivered  the  opinion  of 
the  court: 

In  the  recent  case  of  Oi*ou8e  v.  Murphy, 
(Pa.)  12  L.  R.  A.  58,  in  which  an  opinion 
was  filed  at  the  present  term,  we  had  occa- 
sion to  note  the  evident  purpose  pervading 
the  legislation  of  this  State  to  protect  bona 
fide  purchasers  of  real  estate  against  unre- 
corded liens  and  imcumbrances.  The  same 
general  subject  is  brought  to  our  attention 
from  a  different  standpoint  by  the  facts  now 
before  us.  These  are  that  Baxter  purchased 
in  1878  a  house  and  lot  on  the  south  side  of 
Indiana  Street  in  the  twenty -eighth  ward  of 
the  City  of  Philadelphia  from  one  F.  C. 
Paxson.  His  conveyancer  in  order  to  secure 
for,  his  employer  an  unincumbered  title  to 


Note.— SYu^tofL,  landovoner  cannot  he  prejudiced 
by  neglioent  acts  of  tax  ojflcen. 

The  owner  of  property  assessed  for  taxes  should 
not  be  caused  to  suffer  by  reason  oflthe  acts  or 
omiaslODS  of  the  taxing  officers.  Baird  v.  Gahoon,  5 
Watts  A  S.  640. 

So  If  the  owner  applies  at  the  proper  office  for  a 
list  of  taxes  standing  against  his  land  on  the  books 
of  the  office,  aad  through  mistake  of  the  officer  an 
Incomplete  Hat  is  furnished,  which  he  pays,  it  will 
be  deemed  a  full  payment  so  far  as  to  invalidate  a 
sale  for  the  taxes  omitted  by  the  officer.  Breisoh 
13  L.  R.  A. 


V.  Coxe,  81  Pa.  886;  Jiska  v.  Ringgold  Ck).  57  Iowa,  680. 

But  the  mistake  of  the  officer  in  merely  saying 
that  there  are  no  back  taxes  due  will  not  prevent 
their  recovery,  he  being  under  no  obligation  to 
give  such  information.  Elliot  v.  District  of  Golumr 
bia,  8  McArth.  386. 

So  where  it  appears  that  the  tax  for  the  land  sold 
had  been  actually  paid,  but  by  some  misunder- 
standing of  the  receiving  officer  it  was  wrongly  ap- 
plied, the  sale  would  be  void  and  would  pass  no  ti- 
tle. Hickman  v.  Kempner,  86  Ark.  606;  Dougherty 
V.  Dickey,  4  Watts  k  S.  146;  Laird  v.  Hiester,  2i  Pa. 
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the  premises  he  desired  to  buy,  applied  to 
the  register  of  unpaid  taxes  and  requested 
him  to  "certify  any  taxes  registered  against 
the  above  property  in  the  name  of  Franklin 
C.  Paxson  or  that  of  any  other  person. "  On 
the  15th  of  May,  1878,  he  received  from  the 
register's  office  a  certificate  properly  executed 
setting  forth  that,  "on  examining  the  regis- 
ter of  unpaid  taxes  for  the  City  of  Philadel- 
phia for  the  years  1878  to  1877  inclusive,  I 
find  nothing  against  the  above  described 
premises  except  as  per  bill  of  1877." 

The  conveyancer  upon  the  receipt  of  this 
certificate  of  no  lien  except  for  taxes  of  1877 
concluded  the  transaction  and  the  purchase 
money  was  paid  over.  Three  years  after- 
wards the  City,  in  1880,  filed  a  claim  against 
the  same  premises  for  the  taxes  of  1875.  A 
writ  of  sci.  fa.wtis  issued  on  the  claim  in  1885, 
which  was  eight  years  after  the  certificate 
was  made  and  ten  years  after  the  taxes  are  al- 
leged to  have  accrued.  The  defendant  re- 
plied to  the  writ  with  the  certificate  of  the 
re/^ister  that  the  City  had  no  lien  on  the  prem- 
ises for  the  taxes  of  1875  and  with  the  fact 
that  relying  on  the  certificate  he  had  paid 
over  the  purchase  money.  His  position  was 
that  if  the  certificate  was  true  the  city  had 
no  lien  even  if  the  taxes  were  unpaid.  If  it 
was  untrue,  he  having  been  misled  by  it  into 
paying  out  the  money  when  it  was  in  his 
hands,  the  city  was  estopped  from  alleging 
its  untruth  against  him. 

The  court  oelow  entertaining  a  different 
opinion  upon  the  effect  of  the  certificate  di- 
rected a  verdict  in  favor  of  the  City.  The 
defendant  appealed  and  assigns  the  ruling  of 
the  learned  judge  in  the  court  below  as  error. 
The  effect  of  the  certificate  is  therefore  the 
only  question  before  us.  It  is  well  to  re- 
member at  the  outset  that  taxes  upon  seated 
property  were  originally  a  personal  charge 
against  the  owner  for  which  his  personal 
property  and  his  person  were  liable  to  seiz- 
ure, but  which  were  not  a  lien  upon  land. 
Burd  V.  Ramsay,  9  Serg.  «&  R.  109.  In  re- 
gard to  unseated  land  a  different  rule  pre- 
vailed, the  land  beinjj  treated  as  the  debtor, 
and  not  the  owner.  Payment  was  compelled 
by  the  sale  of  the  land  without  any  personal 
demand  on  the  owner.  In  order  to  facilitate 
their  collection  the  Legislature  has  from  time 
to  time  made  seated  taxes  a  lien  on  the  lands 
on  which  they  are  assessed  by  a  series  of 
Acts  of  Assemoly  applicable  to  different  por- 
tions of  the  State.  In  Philadelphia  they 
were  made  a  lien  under  certain  limitations 
as  early  as  1824  by  an  Act  passed  on  the  third 
of  February  in  that  year.  It  provided  that 
taxes  imposed  on  real  estate  in  Philadelphia 
"shall  be  a  lien  on  the  said  real  estate  on 
which  they  may  hereafter  be  imposed  or  as- 
sessed" and  that  such  lien  should  have  prior- 
ity over  liens  for  debts  due  to  individuals 
by  recognizance,  mortgage  or  judgment 
asainst  the  same  real  estate.  The  duration 
oi  this  lien  was  limited  by  the  Act  of  1845 
to  the  first  day  of  July  in  the  year  follow- 
ing that  for  which  the  tax  was  imposed  un- 
less before  that  time  the  tax  was  registered 
in  a  book  to  be  kept  by  the  register  of  un- 
paid taxes  for  that  purpose.  If  it  was  refill  s- 
tered  in  time  then  the  lien  was  continued  to 
12L.R.A. 


the  end  of  five  years  from  the  time  the  lien 
began.  If  before  the  expiration  of  the  five 
years  a  claim  was  filed  for  the  tax  in  the 
office  of  the  prothonotary,  this  continued  tJ» 
lien  for  five  years  from  the  entry  of  the 
claim.  The  tax  was  thus  made  a  lien  dur- 
ing the  year  for  which  it  was  levied  and  un- 
til the  first  day  of  July  following  without 
any  formal  registry.  The  lien  thereafter 
'Was  lost  unless  the  tax  was  entered  on  the 
registry  of  unpaid  taxes,  and  at  the  end  of 
five  years  it  ceased  altogether  unless  pro- 
ceeded for  by  claims  filed  in  the  court  of 
common  pleas.  A  purchaser  was  therefofe 
bound  to  take  notice  of  the  current  taxes  for 
six  months  after  the  end  of  the  year.  He 
was  then  bound  to  take  notice  of  the  registrj 
for  the  balance  of  five  years.  After  Jve 
years  he  was  not  bound  to  inquire  beyond 
the  lien  dockets.  To  enable  him  to  know 
with  certainty  what  the  registry  showed, 
the  Act  of  1845  made  it  the  duty  of  the  regis- 
ter "to  furnish  certificates  of  all  taxes  and 
claims  which  are  a  lien  on  real  estate,"  snd 
provided  a  fee  to  be  charged  for  such  service. 
The  certificate  held  by  Baxter  was  made 
under  the  direction  of  the  Act  of  1845.  Does 
it  protect  the  purchaser  who  procures  and 
acts  upon  it?  The  court  below  held  that  it 
did  not  and  gave  three  reasons  for  entertain- 
ing that  opinion :  1.  The  resrister  is  an  elec- 
tive officer  over  whose  selection  and  term  of 
office  the  city  has  no  control  and  for  whose 
certificates  she  is  therefore  not  responsible. 
2.  The  law  does  not  make  it  his  duty  to  cer- 
tify to  the  absence  of  liens,  and  when  he  give« 
such  a  certificate  he  "becomes  the  special 
agent  of  the  purchaser**  who  asks  for  it,  S. 
The  certificate,  by  reason  of  its  form,  or 
want  of  it,  imposes  no  liability  even  if  it  wis 
the  duty  of  the  register  to  make  certificates 
of  search  and  no  lien. 

As  authority  for  the  first  of  these  positions, 
Aleoni  V.  Philadelphia,  44  Pa.  348»  is  cited. 
The  plaintiff  in  that  case  sought  to  hold  the 
city  for  the  negligence  of  the  city  surveyor  in 
locating  the  lines  of  plaintiff's  lot  at  his  re- 
quest.   This  court  held  that  the  act  of  the 
city  surveyor  was  in  no   sense    that  of  the 
city  nor  was  the  duty  in  which  he  was  en- 
gaged a  municipal  duty.     The  location  of 
lines  between  adjoining  owners,  and  survey- 
ing lots,  was  held  to  be  "not  a  duty  incum- 
bent on  cities  in  their  corporate  capacity  .  .  . 
but  a  private  one   falling  on  the  lotowners 
themselves."    The  city  surveyor,  likecooBty 
surveyors  and  other  public  officers,  is  elected 
not  to  represent  the  municipality  but  to  serve 
tHe  public  as  occasion  may  require  at  the  in- 
stance and  upon  the  employment  of  individ- 
uals.    But  the  collection  of  taxes  is  a  munici- 
Sal  purpose.     They  are  levied,  collected  and 
isbursed  under  tlie  authority  and  direction 
of  the  city  by  officers  appointed  or  elected 
for  the  purpose  who  represent  the  city.   When 
levied  the   duplicates  are   charged   to  the 
register.     He  is  the  only  authorized  collec- 
tor and  receiving  officer.     He  is  required  to 
open  his  books  for  the  receipt  of  taxes  on  the 
first  day  of  January  of  the  year  for  whidi 
the  taxes  aie  assessed.    His  daily  collectioas 
must  be  reported  to  the  city  comptroller  tod 
his  daily  cash  receipts  deposited  in  the  banks 
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designated  for  that  purpose.  Taxes  not  paid 
during  the  year  or  within  fifteen  days  there- 
after he' is  required  to  enter  upon  the  register 
of  unpaid  taxes  in  order  to  continue  their  lien. 
If  this  is  not  done  the  lien  ceases  and  the  real 
estate  may  pass  by  sale  discharged  therefrom. 
Sftialtz  V.  Donohue,  11  W.  N.  C.  220.  The 
entries  on  the  register  if  made  in  time  are 
valid  liens  on  the  real  estate  affected  b^  them, 
and  must  be  taken  notice  of  and  provided  for 
in  case  of  sale.  These  liens  are  not  the  re- 
sult of  legal  proceeding  in  a  court  of  record 
which  are  notice  to  everybody,  but  of  the  act 
of  the  City  in  carrying  the  unpaid  taxes  upon 
the  book  kept  for  that  purpose  in  the  office 
of  her  receiving  officer.  This  is  the  book 
of  the  City,  made  up  by  the  officials  who 
represent  her,  and  remaining  in  their  cus- 
tody. It  is  the  evidence  of  her  demands 
upon  real  estate  within  her  borders.  A  pur- 
chaser must  take  notice  of  this  book  and  to 
enable  him  to  know  with  certainty  what 
appears  upon  it  the  law  makes  it  the  auty  of 
the  register  of  unpaid  taxes  to  certify  the 
liens  against  any  particular  piece  of  real 
estate.  This  is  a  specific  duty  imposed  upon 
him  by  law  as  the  representative  of  the  City, 
the  collector  of  its  taxes,  and  the  custodian 
of  its  records.  In  its  discharge  he  represents 
his  principal,  speaks  for  it,  and  binds  it.  If 
his  certificate  is  false  and  misleading,  one  who 
acts  upon  it  in  good  faith  has  a  right  to  in- 
sist that  the  City  is  bound  by  it.  The  City 
is  not  above  the  duty  to  deal  fairly  and 
justly  with  its  citizens  and  to  speak  the  truth 
to  them  when  the  duty  to  speak  for  their  in- 
formation rests  clearly  on  it. 

The  second  reason  does  not  seem  to  us  ten- 
able. When  taxes  were  made  a  lien  on  the 
real  estate  on  which  they  were  levied  in  the 
City  of  Philadelphia  it  was  necessary  to  pro- 
vide some  record  of  the  liens  unpaid  at  the 
end  of  the  current  year.  For  this  purpose  a 
book  was  provided  upon  which  unpaid  taxes 
were  to  be  entered.  Taxes  not  appearing  there 
were  presumed  to  be  paid  and  they  were  not 
liens.  Taxes  appearing  there  were  valid 
liens  upon  the  real  estate^on  which  they  were 
assessed.  This  book  was  thus  made  the  lien 
docket  of  the  City.  It  was  the  proper  and 
the  only  reliable  source  of  information  open 
to  the  interested  inquirer.    It  was  kept  by, 


and  in  the  custody  of,  the  register,  whose 
duty  it  was  to  certify  liens  appearing  upon 
it.  When  applied  to  it  was  his  duty  as  the 
representative  of  the  City  to  state  truly  the 
liens  against  the  real  estate  inquired  about. 
Baxter's  conveyancer  applied  for  a  search, 
which  made  an  examinaton  for  t've  years  nec- 
essary. The  register  certified  that  he  had 
examined  for  five  years,  viz.,  1873  to  1877  in- 
clusive, and  that  there  were  no  taxes  regis- 
tered against  the  lot  except  those  of  1877. 
It  was  as  important  to  the  purchaser  to  know 
that  there  were  no  taxes  registered  for  1875 
as  to  know  that  there  were  taxes  unpaid  for 
1877.  It  was  the  amount  of  liens  the  pur- 
chaser was  interested  to  know  and  that  the 
City  was  bound  to  tell  him,  for  they  were  to 
be  taken  into  consideration  and  adjusted  in 
the  purchase  about  to  be  closed.  In  giving 
this  information  he  was  in  no  sense  the  agent 
of  the  purchaser.  He  was  discharging  an 
official  duty,  viz.,  certifying  the  liens  against 
the  lot  inquired  about,  and  he  was  under  a 
le^al  obligation  to  certify  their  amount  truly. 

Nor  do  we  regard  the  form  of  the  certifi- 
cate as  a  matter  of  any  consequence  in  this 
case.  The  purchaser  applied  for  and  had  a 
riffht  to  receive  a  certificate  in  proper  form 
iniorming  him  of  the  exact  amount  of  the  de- 
mands of  the  Qity  for  unpaid  taxes.  A  certifi- 
cate intended  to  convey  the  needed  informa- 
tion was  furnished,  and  relying  on  the  truth  of 
its  statement  the  title  was  taken  and  the  pur- 
chase money  paid  over.  Having  thus  lea  the 
purchaser  to  pay  the  amount  of  the  taxes  of 
1875  to  his  vendor  as  purchase  money,  the  City 
cannot  now  be  permitted  to  set  up  the  mis- 
take of  its  officer  as  a  reason  for  compelling 
the  payment  of  the  money  a  second  time. 
If  it  was  a  mistake,  as  it  was  acted  upon  in 
good  faith  by  the  purchaser,  the  City  cannot 
now  assert  a  lien  for  the  taxes  of  1875  nor 
deny  the  facts  which  the  certificate  asserted. 

The  subject  of  the  want  of  form  in  a  certifi- 
cate and  of  negative  statements  therein  was 
considered  in  Ziegler  v.  Com.,  12  Pa.  227,  in 
which  a  certificate  similar  to  the  one  before 
us  was  held  sufficient  in  form  to  justify  a 
recoveiy. 

27ie  judgment  in  Hits  ease  is  reversed^  and  a 
venire  facias  de  novo  awarded. 
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UNITED  STATES  OF  AMERICA 

«. 

JELLICO  MOUNTAIN  COKE  &  COAL 

CO.  ei  al. 

(46Fed.Bep.48S.) 

1.   Cirealt  eonrte  of  the  United  States 
iBomy  eoiuitltatioiially  be  fi^ven  Jniie- 


dietion  of  suits  by  the  government  to  enjoin 
illegal  combinations  in  restraint  of  interstate 
oommeroe,  and  it  does  not  depend  on  diverse  cit- 
izenship of  the  parties. 
8.  AuthorUlii^  an  iujanction  by  a  federal 
court  against  illegal  combinations  in  restraint  of 
interstate  commerce,  although  they  are  made 
misdemeanors,  does  not  violate  the  provisions  of 
the  Constitution  of  the  United  States  requirtng 
the  trial  of  crimes  to  be  by  Jury. 


NOTSL— Jfonopolfes  as  public  nuteiTices;  may  he 
restrained, 

A.  court  of  equity  has  Jurisdiction  to  restrain  a 
public  nuisance  by  injunction  at  suit  of  the  State, 
or  the  people,  or  the  municipality ;  and  Acts  of  a 
State  LegiBlature  granting  a  corporate  franchise 
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repugnant  to  that  clause  of  the  Federal  Ck>nstitu- 
tlon  which  authorises  Ck>ngreas  to  regulate  com- 
merce cannot  be  sustained.  Gibbons  v.  Ogden,  28 
U.  8.  9  Wheat.  1.6L.ed.  28;  North  River S.  B.  Go.  v. 
Livingston,  8  Gow.  71& 
Every  contract,  combination  In  the  form  of  trust 
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8.  A  oomblnatton  between  coal  pro- 
ducers in  one  State  and  coal  dealers 
in  another*  to  regulate  prices  of  coal  in  a  cer- 
tain city  and  to  divide  any  advances  in  price  in 
excess  of  the  advances  in  freights,  and  tending  to 
monopolize  the  coal  trade  of  the  city  among 
members  of  the  combination,  is  in  violation  of 
the  Act  of  (Congress  of  July  2,  1890,  prohibiting 
conspiracies  in  restraint  of  trade  and  commerce. 

(June  4, 1891.) 

UIT  Id  equity  to  enjoin  defendants  from 
unlawfully  combining  to  restrain  interstate 
trade  and  commerce  in  coal  at  Nashville  con- 
trary to  the  provisions  of  a  United  States  stat- 
ute.   Belief  granted. 

On  September  26,  1890,  a  petition  for  in- 
junction was  filed  setting  forth  as  follows: 

That  the  defendants,  a  number  of  whom  are 
Kentucky  mining  companies,  and  another 
numher  are  coal  dealers  m  Nashville,  Tennes- 
see, secretly  entered  into  an  illegal  contract 
and  combination  in  the  form  of  a  trust,  and 
entered  into  a  conspiracy  with  one  another, 
and  engaged  at  Nashville  in  a  combination  and 
conspiracy  which  restrained  the  trade  and 
commerce  in  coal  at  Nashville  between  the 
States  of  Kentucky,  Alabama  and  Tennessee. 

That  the  defendants  combining  and  confed- 
erating, by  articles  of  agreement  more  particu- 
larly set  forth  in  the  decision  (see  decision), 
under  the  name  of  the  "Nashville  Coal  Ex- 
change" monopolized  the  trade  in  coal  which 
is  produced  in  Kentucky  and  shipped  from 
thence  to  Nashville,  Tennessee,  contrary  to  the 

Provisions  of  an  Act  of  Congress  approved 
uly  2, 1890,  entitled  "An  Act  to  Protect  Trade 
and  Commerce  against  Unlawful  Restraints 
atad  Monopolies,"  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled, 

"Sec.  1.  Every  contract  combination,  in  the 
form  of  trust  or  otherwise,  or  conspiracy,  in 


restraint  of  trade  or  commerce  amon^  the  sev- 
eral States,  or  with  foreign  nations,  is  hoebj 
declfured  to  be  illegal.  Every  person  who 
shall  make  any  such  contract  or  engage  in  any 
such  combination  or  conspiracy,  shall  he 
deemed  guilty  of  a  misdemeanor,  and,  on  cod- 
viction  thereof,  shall  be  punished  by  fine  not 
exceeding  $5,000,  or  by  imprisonment  not  ex- 
ceeding one  ^ear,  or  by  both  said  punishments, 
in  the  discretion  of  the  court. 

"Sec.  2.  Every  person  who  shall  moD<^o- 
lize,  or  attempt  to  monopolize,  or  oombhie  or 
conspire  with  any  other  person  or  persons  to 
monopolize,  any  part  of  the  trade  or  commerce 
among  the  several  States,  or  with  foreign  na- 
tions, shall  be  deemed  guilty  of  amisdemeannr, 
and,  on  conviction  thereof,  shall  be  punished 
by  fine  not  exceeding  five  thousand  dollars,  or 
by  imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments,  in  the  discretion  ol 
the  court. 

"Sec.  8.  Every  contract  combination,  in 
form  of  trust  or  otherwise,  or  conspiracy,  in 
restraint  of  trade  or  commerce  in  any  iferri- 
torv  of  the  United  States  or  of  the  District  of 
Columbia,  or  in  restraint  of  trade  or  oommeroe 
between  any  such  Territory  and  another,  or 
between  any  such  Territory  or  Territories  and 
any  State  or  States  or  the  District  of  Goluffl- 
bia,  or  with  foreign  nations,  or  between  the 
District  of  Columbia  and  any  State  or  States 
or  foreign  nations,  is  hereby  declared  iUegaL 
Every  person  who  shall  make  any  such  ooo- 
tract  or  engage  in  any  such  combinatioD  or 
conspiraqy,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  five  thoosand 
dollars,  or  by  impriBonment  not  exceeding  ooe 
year,  or  by  both  said  punishments^  in  the  dis- 
cretion of  the  court 

"Sec.  4.  The  several  circuit  courts  of  the 
United  States  are  hereby  invested  with  juris- 
diction to  prevent  and  restrain  Tiolatioiis  of 
this  Act;  and  it  shall  be  the  duty  of  the  several 


or  otherwise,  or  conspiraoy,  in  restraint  of  trade  or 
oommeroe  among  the  several  States  or  with  f  or- 
eiffQ  nations,  is  declared  by  statute  illegal,  and  the 
persons  combining  are  guilty  of  a  misdemeanor  (see 
96  U.  8.  Rev.  Stat.  200);  and  the  circuit  court  has 
Jurisdiction  to  make  such  temporary  restrainlnsr 
order  or  prohibition  as  shall  be  deemed  Just  in  the 
premises.    Id.  fi  4. 

■   Remedy  by  injunction. 

The  fact  that  keeping  a  nuisance  is  a  crime  does 
not  deprive  a  court  of  equity  of  the  power  to  abate 
the  nuisance.  Oarleton  v.  Buffff,  5  L.  R.  A.  198, 148 
Mass.  660;  Atty-Gen.  v.  Hunter,  1  Dev.  Bq.  ^;  Peo- 
ple V.  St  Louis,  10  IlL  861;  Bwell  v.  Greenwood,  M 
Iowa,  877;  Minke  v.  Hopeman,  87  IlL  460,  SO  Am. 
Rep.  68. 

A  prooeedin«r  to  abate  a  nuisance  looks  only  to 
the  property,  that  the  use  made  of  it  constitutes 
the  nuisance,  while  the  proceeding  to  punish  the 
offender  is  for  the  crime  of  maintaining  the  nui- 
sance.  Carleton  v.  Rugg,  supra. 

Hence  a  statute  which  gives  Jurisdiction  in  equity 
to  abate  a  common  nuisance,  which  is  also  declared 
to  be  a  crime,  is  not  unconstitutiona]  as  depriving 
a  party  of  the  right  of  trial  by  Jury.  See,  in  illus- 
tration, Fisher  v.  MoGirr,  1  Gray,  1;  The  License 
Cases,  46  U.  S.  6  How.  604, 12  L.  ed.  £66;  Bartemeyer 
V.  Iowa,  86  U.  S.  18  Wall.  120.  21  L.  ed.  020;  Boston 
Beer  Go.  v.  Massachusetts,  07  U.  8. 26, 24  L.  ed.  060; 
19L.R  A. 


Mugler  V.  Kansas,  128  TJ.  S.  (B8, 81  L.  ed.  306;  CKn. 
V.  Certain  Intox.  Liquors,  115  Blasa.  168;  Kansas  «*. 
Ziebold,  123  U.  S.  628, 81  L.  ed.  296;  People  r.  8k. 
Louis  and  Minke  v.  Hopeman,  supra  :  Atty-Gco.  r. 
New  Jersey  R.  &  T.  Go.  8  N.  J.  Bq.  186.  HOtCctaB- 
bia  V.  Jaques,  80  Ga.  606, 512, 518;  State  v.  MohOe,  S 
Port.  (Ala.)  280, 807,  80  Am.  Deo.  664;  Atty-Gea.  v. 
Hunter,  supra ;  District  Atty.  of  East  Dist.  v.  Ijim 
&  B.  R.  Co.  16  Gray,  246;  Hamilton  v.  Wbltaridtte.  n 
Md.  120;  Atty-Gen.  v.  Chicago  *  N.  W.  B.  Col  S 
Wis.  426.  440,  460.  State  v.  Crawford,  28  Kan.  TXL  49 
Am.  Rep.  188.  See2  Dan. Ch. Pr.chai».  86,  II,  p.]flk 
2  Story,  Bq.  Jur.  §  828  6t  seq,;  Adams.  Bq.  427  (Sit. 

The  proper  prooeeding  in  equity  to  restnia  a 
pubUc  nuisance  is  by  information  by  the  attoncy- 
general.  Newark  Aqueduct  Board  v.  Passiie,  Ift 
N.  J.  Bq.  880;  Georgetown  v.  Alexandria  Canai  Oow 
87  D.  S.  12 Pet.  08,  OL.ed.  101& 

Contracts  in  derogation  of  public  rlgtatt,  raeh  as 
monopolies,  are  unlawful.  See  note  to  Leslie  t. 
Lorillard  (N.  Y.)  1 L.  R.  A.  458. 

Such  contracts  are  void.  See  notes  to  Peofile  v. 
North  River  Sugar  Bef.  Co.  (N.  T.)2  L.  R.  A.  ait 
Carroll  v.  Giles  (S.  a)  4  L.  R.  A.  154. 

Monopolies  are  contrary  to  public  polk?-  •»' 
contracts  creating  them  are  not  enforceable.  See 
notes  to  Richardson  V.  Buhl  (Mloh.)6L.  R.  A.4C; 
Pittsburgh  Carbon  Co.  v.  Molfilliii,7  L.B.  A.aa. 
110N.Y.46. 
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district  attorDeys  of  the  United  States,  in  their 
respective  distncts,  under  the  direction  of  the 
attorney-general,  to  institute  proceeding  in 
equity  to  prevent  and  restrain  such  violations. 
Such  proceedings  may  be  by  way  of  petition 
setting  forth  the  case  and  praying  that  such 
violation  shall  be  enjoined  or  oUierwise  prohib- 
ited. When  the  parties  complained  of  shall 
have  been  duly  notified  of  such  petition  the 
court  shall  proceed,  as  soon  as  may  be,  to  the 
hearing  and  determination  of  the  case :  and 
pending  such  petition  and  before  final  decree, 
the  court  mav  at  any  time  make  such  tempo- 
rary restraining  order  or  prohibition  as  shall  be 
deemed  just  in  the  premises. 

"Sec.  5.  Whenever  it  shall  appear  to  the 
court  before  which  any  proceeding  under  sec- 
tion 4  of  this  Act  may  be  pending,  that  the 
tfids  of  justice  require  that  other  parties  should 
be  brought  before  the  court,  the  court  may 
cause  them  to  be  summoned,  whether  they  re- 
side in  the  district  in  which  the  court|  is  held 
or  not;  and  subpoenas  to  that  end  may  be 
served  in  anv  district  by  the  marshal  thereof. 

**8ec.  6.  Any  property  owned  under  any 
contract  or  by  any  combination,  or  pursuant 
to  any  conspiracy  (and  being  the  subject  there- 
of) mentioned  in  section  1  of  this  Act,  and  be- 
ing in  the  course  of  transportation  from  one 
State  to  another,  or  to  a  foreign  country,  shall 
be  forfeited  to  the  United  States,  and  may  be 
seized  and  condemned  by  like  proceedinffs  as 
those  provided  by  law  for  the  forfeiture,  seizure 
and  condemnation  of  property  imported  into 
the  United  States  contrary  to  law. 

*  'Sec.  7.  Any  person  who  shall  be  injured  in 
his  business  or  property  by  any  other  person 
or  corporation  by  reason  of  anything  forbid- 
den or  declared  to  be  unlawful  by  this  Act, 
may  sue  therefor  |in  any  circuit  court  of  the 
United  States  in  the  district  in  which  the  de- 
fendant resides  or  is  found,  without  respect  to 
the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained,  and 
the  costs  of  suit,  includmg  a  reasonable  at- 
torney's fee. 

"Sec.  8.  That  the  word  'person' or  'persons/ 
wherever  used  in  this  Act,  shall  be  deemed  to 
include  corporations  and  associations  existing 
under  or  authorized  by  the  laws  of  either  the 
United  States,  the  laws  of  any  of  the  Territo- 
ries, the  Uws  of  any  State,  or  the  laws  of  any 
foreign  country." 

The  prayer  of  the  petition  is  that  the  de- 
fendants tie  enjoined  or  otherwise  prohibited 
from  violating  the  provisions  of  the  sa)d  Act 
of  Congress,  and  that  they  be  enjoined  and  re- 
stndned  from  further  monopolizing  and  car- 
rying on  the  coal  trade  in  Nashville  under  the 
comSiDation  and  confederation  as  aforesaid. 

Mr.  John  Rulmi,  U.  8,  Atty.,  for  oom- 
plaioant : 

The  power  of  Congress  to  enact  the  Statute 
which  is  the  basis  of  this  law-suit  is  derived 
from  U.  S.  Const.,  art  1,  §  8,  subsecs.  8,  18, 
giving  Congress  power  to  regulate  commerce 
among  the  States.  This  power  ^  is  unlimited 
and  paramount;  it  is  co-extensive  with  the  en- 
tire field  of  commerce. 

Welton  V.  MisBouri,  91  U.  S.  276,  28  L.  ed. 
347;  OMoM  v.  Offden,  22  U.  S.  9  Wheat.  16. 
L.  ed.  28;  United  States  v.  Marigold,  50  U.  S, 
12L.  R.A. 


9  How.  560,  18  L.  ed.  257;  Hare,  Am.  Const. 
Law,  488. 

Interestate  commerce  consists  of  traflic  and 
transportation  between  the  States ;  and  Con- 
gress may  regulate  the  traffic,  or  the  transporta- 
tion, or  both. 

Molnle  County  v.  Kimball,  102  U.  S.  691,  26 
L.  ed.  238;  Welton  v.  Miseouri  and  Gibbons  v. 
Ogden,  supra;  Brown  v.  Maryland,  25  U.  S.  12 
Wheat.  419,  6  L.  ed.  678;  Oroves  v.  Slanghter, 
40  U.  S.  15  Pet.  449,  10  L.  ed.  800;  United 
States  V.  Bailey,  1  McLean.  234;  BHg  Wilson  v. 
United  States,  1  Brock.  428;  United  States  v. 
Marigold,  supra;  Kidd  v.  Pearson,  128  U.  S.  20, 
82  L.  ed.  850.  See  also  State  v.  Welton,  55 
Mo.  288;  People  v.  Brooks,  4Denio,  469;  Ogden 
V.  Gibbons,  4  Johns.  Ch.  150,  1  L.  ed.  797; 
State'y.  Delaware,  L,  ilt  W,  R  Co,  30  N.  J.  L. 
478.  31  N.  J.  L.  581. 

The  power  to  regulate  is  unlimited,  so  long 
as  it  is  confined  to  interstate  commerce. 

Kidd  V.  Pearson,  supra;  Tiedeman,  Pol. 
Powers,  §  202. 

Congress  may  confer  little,  or  much,  or  all, 
jurisdiction  upon  the  existing  inferior  federal 
courts,  or  may  create  other  courts  and  clothe 
them  with  jurisdiction  in  all  matters,  where 
the  subject  of  legislation  is  within  the  power 
delegated  by  the  Constitution. 

United  States  v.  Union  Pae,  R.  Co.  98  U. 
S.  596,  25  L.  ed  150;  Oiborn  v.  United  States 
Bank,  22  U.  S.  9  Wheat.  826,  6  L.  ed.  225. 

In  the  absence  of  a  statute  the  United  States 
may  become  a  party  to  a  suit  in  the  federal 
courts  brought  in  its  own  name  where  it  has 
a  pecuniary  interest. 

United  States  v.  Barker,  25  U.  S.  12  Wheat. 
559,  6  L.  ed.  728. 

Or  where  the  subject  matter  arises  under  an 
Act  of  Congress,  or  where  a  fraud  has  been 
committed  m  a  matter  arising  under  an  Act  of 
Congress. 

United  States  v.  San  Jaeinto  Tin  Co.  125  U. 
8.  273,  31  L.  ed.  747. 

The  power  of  Congress  to  expressly  author- 
ize a  suit  in  the  federal  courts  in  the  name  of 
the  United  States  has  never  been  questioned. 

United  States  v.  San  Jacinto  Tin  Co.  supra; 
Jessup  V.  United  States,  106  U.  S.  150,  27  L. 
ed.  86:  United  States  v.  Tingey,  80  U.  S.  5  Pet. 
115,  8  L.  ed.  66;  United  States  v.  Bradley,  35 
U.  S.  10  Pet.  343,  9  L.  ed.  448;  United  States 
V.  Linn,  40  U.  S.  15  Pet.  290,  10  L.  ed.  742; 
Nashville  v.  Cooper,  78  U.  S.  6  Wall.  251,  18 
L.  ed.  862. 

At  common  law  contracts  are  held  void: 

1.  Where  their  effect  is  in  general  restraint 
of  trade. 

2.  Where  the  restraint  is  partial  only,  either 
as  to  time  or  place,  but  where  'it  is  unreason- 
able, or  where  it  injuriously  affects  the  public, 
or  where  there  is  no  consideration  to  support  it. 

8.  Where  there  is  a  combination  to  stifle 
competition,  or  to  control  the  prices  of  the 
necessaries  of  life. 

4. -What  is  an  unreasonable  restraint  and 
whether  or  not  the  contract  is  inlurious  to  the 
public  is  always  a  question  of  law  for  the 
court  to  be  determined  from  the  face  of  the 
contract. 

1.  Wharton,  Cont.  ft  438;  Bishop,  Cont 
g  617;  2  Pom.  Eq.  Jur.  g  984. 
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5.  Courts  will  not  inquire  whether  or  not 
the  d^reement  entered  into  has  in  fact  caused 
an  injury  to  the  puhlic  or  has  caused  an  un- 
reasonable restraint.  The  inquiry  merely  is, 
whether  the  agreement  has  a  tendency  to  pro- 
duce the  eflfect. 

Mitchel  V.  Beynolds,  1  P.  Wms.  181,  and 
^ote  in  1  Smith,  Lead.  Cas.  9th  Am.  ed.  712 
et  seq.;  Angier  v.  Webber,  14  Allen,  211,  and 
editorial  notey  92  Am.  Dec.  751;  Leslie  v. 
Lorillard,  1  L.  R.  A.  456,  and  notes,  110  N. 
Y.  519;  Arnot  v.  Httstm  &  E.  Coal  Go.  68  N. 
Y.  558;  Craft  v.  MeConoughy,  79  Dl.  846,  22 
Am.  Rep.  171;  Horner  v.  Graves,  7  Bing.  748; 
Morris  Hun  Coal  Co.  v.  Barclay  Coal  Co.  68 
Pa.  178,  8  Am.  Rep.  159;  Oregon  Steam  Nav. 
Co  V.  Winsar,  87  U.  S.  20  Wall.  64.  22  L.  ed. 
815;  Taglor  v.  Blanehard,  18  Allen.  370; 
Craicford  v.  Wick,  18  Ohio  St.  190;  Central 
Ohio  Salt  Co.  v.  Guthrie,  85  Ohio  St.  666; 
West  Virginia  Transp.  Co.y.  Ohio  B.  P.  L.  Co.  22 
W.  Va.  617.  46  Am.  Rep.  527;  P«wpfov.  North 
River  Sugar  Bef.  Co.  2  L.  R.  A.  88,  and  note, 
22  Abb.  N.  C.  164. 

The  present  Statute  adopts  these  principles 
of  the  common  law  so  far  as  they  relate  to  in- 
terstate commerce,  but  goes  one  step  further 
and  removes  the  difficulty  of  investigatinj^ 
whether  the  restraint  is  partial  or  general — ^it 
applies  the  regulation  ex  vi  termini  to  "any 
part  of  interstate  trade.'' 

Mr.  James  Trimble,  Special  Asst.  toU.  8. 
Atty.,  made  the  following  additional  points  for 
complainant : 

As  courts  of  equity,  the  United  States  circuit 
courts,  by  their  inherent  jurisdiction,  regard- 
less of  the  Act  of  July  2.  1890,  have  jurisdic- 
tion of  the  subject  matter  to  grant  the  relief 
prayed. 

Foster,  Fed.  Pr.  chap.  1,  §  5;  Story,  Eq. 
Jur.  §§  921,  928;  Morawetz,  Priv.  Corp. 
8  1048;  Pom.  Eq.  Jur.  §  1349;  Atty-Gen.  v. 
Cleave,  18  Ves.  Jr.  211;  Georgetown  v.  Alex- 
andria Canal  Co.  87  U.  S.  12  Pet.  91,  9  L. 
ed.  1012;  Pennsylvania  v.  Wheeling  <fc  B. 
Bridge  Co.  54  U.  S.  18  How.  518.  14  L.  ed. 
249;  Mississippi  &  M,  R.  Co.  v.  Ward,  67  U. 
S.  2  Black.  485,  17  L.  ed.  811;  Gilman  v. 
Philadelphia,  70  U.  S.  3  Wall.  7^,  18  L.  ed. 
99;  WiUametUlron  Bridge  Co.  v.  Hatch,  125 
U.  8.  1,  31  L.  ed.  629. 

Article  1,  sec.  8.  of  the  Constitution  confers 
upon  Congress  the  power  "to  regulate  com- 
merce" etc.,  and  "to  make  all  laws,  which 
shall  be  necessary  and  proper  for  carrying"  the 
foregoing  powers  "into  execution." 

"The  power,  like  all  others  vested  in  Con- 
gress, is  complete  in  itself,  may  be  exercised  to 
Its  utmost  extent,  and  acknowledges  no  limita- 
tions other  than  are  prescribed  in  the  Consti- 
tution." 

QMons  V.  Ogden,  22  U.  S.  9  Wheat.  1-197.  6 
L.  ed.  23-70;  Mobile  County  v.  Kimball,  102 
C.  S.  091,  26  L.  ed.  288.  Also  Gilman  v.  Phil- 
adelphia, 70  U.  S.  3  Wall.  725,  18  L.  ed.  99; 
Leigy  v.  Hardin,  185  U.  S.  100-108,  84  L.  ed. 
12a-182. 

As  to  "interstate  commerce,"  the  United 
States,  as  a  government,  possesses  unlimited 
power,  and  can  bv  congressional  action  exer- 
cise all  the  rights  ot  "a  sovereign  government." 
One  of  the  well-recognized  powers  of  a  sover- 
eign government  is  to  institute  proceedings  in 
12  L.  R.  A. 


its  own  name  on  behalf  of  the  public,  or  to 
permit  its  name  to  be  used  by  private  indirid- 
uals  specially  injured,  to  prevent  and  restrain 
public  nuisances. 

Story,  Eq.  Jur.  §8  928,  924;  AttyGen.  t. 
Tudor  Ice  Co.  104  Mass.  244;  Digt.  Atty.  <f 
East  Dist.  v.  Lynn  dt  B.  B.  Co.  16  Gray,  245. 
Georgetown  v.  Alexandria  Canal  C5t».  87  U.  S. 
12  Pet.  98,  9  L.  ed.  1015;  Pennsylvania  r 
Wheeling  dt  B.  Bridge  Co.  54  U.  S.  13  How. 
518,  14  L.  ed.  249. 

A  combination,  the  tendency  of  which  is  to 
prevent  general  competition  and  to  coDtrol 
prices,  is  detrimental  to  the  public  and  unkw- 
ful. 

Peo^  V.  North  Biver  Sugar Ref.  Cb.  2L  R 
A.  83,  22  Abb.  N.  C.  164;  Hooker  v.  VandewUr. 
4  Denlo,  849;  Morris  Run  C.  Co.  v.  BarOay  C. 
Co.  68  Pa.  186;  Central  Ohio  S.  Co.  v.  Gutkrie, 
35  Ohio  St.  672;  Orttit  v.  MeConougJ^,  79  DL 
846;  Richardson  v.  BuM,  6  L.  R.  A.  457,  m 
Mich.  682;  DeWiU  Wire  Oath  Co.  v.  Nev  Jer- 
sey Wire  Cloth  Co.9IL&  Corp.  L.  J.  814 

All  commerce  and  trade  among  the  sevetal 
States  shall  be  free  and  untrammeled  of  all  re- 
straints and  restrictions,  unless  otherwise  [in- 
scribed by  Act  of  Congress. 

Robbins  v.  Slielby  County  Taxing  Di^.  120  U. 
S.  498,  80  L.  ed.  696;  Philadelphia  d  S  Mail 
dt  8.  S.  Co.  V.  Pennsylvania,  122  U.  8.  886. » 
L.  ed.  1200;  Leisy  v.  Hardin,  135  C.  8. 109.84 
L.  ed.  182. 

The  following  have  been  held  to  be  restniots 
upon  trade  and  commerce  among  the  States: 

A  State  law  granting  the  exclusive  right  of 
navigating  the  Hudson  River. 

GMons  V.  Ogden,  22  U.  S.  9  Wheat  196.  • 
L.  ed.  70. 

A  state  law  imposing  a  tax  upon  an  importer, 
and  reqtdring  a  license  before  be  is  permitted 
to  sell  goods. 

Brown  v.  Maryland,  25  U.  8.  12  Wheat.  44e. 
6  L.  ed.  688. 

A  state  law  imposing  a  tax  on  steamers  for 
each  passenger  landed  within  a  State. 

Passenger  Cotes,  48  TJ.  S.  7  How.  283,  12  L 
ed.  702. 

A  state  law  requiring  a  stamp  upon  bills  of 
lading  for  gold  or  silver  exported  from  the 
State. 

Almy  V.  California,  65  U.  8.  24  How.  169. 
16  L.  ed.  644. 

A  special  tax  by  the  State  on  railroad  aad 
stage  companies  for  ev^iy  passenger  carried 
out  of  the  State. 

Crandall  v.  Nevada,  78  U.  8.  6  Wall.  39, 19 
L.  ed.  745. 

A  special  tax  imposed  upon  the  transpoita* 
tion  of  freight  from  one  State  to  another. 

StaU  Freight  Tax  Oases,  82  U.  S.  15  WaU. 
282,  21  L.  ed.  146;  BalUmort  d  O.  K  Of.  v. 
Maryland,  88  U.  S.  21  Wall.  456, 22  L.  ed.  r& 

A  special  tax  imposed  upon  the  sale  of  goods 
not  manufactured  within  the  Stale. 

Welton  V.  Missouri,  91  U.  8.  275,  38  L.  ed. 
847. 

A  state  law  imposing  burdensome  oonditioDS 
on  the  shipmaster  as  a  prerequisite  to  tbe  laad- 
ing  of  passengers,  or  else  to  pay  a  sum  oa  eack 
passenger. 

Henderson  v.  New  Tork,  93  U.  8.  2S9.  SS  L. 
ed.  548;  Chy  Lung  v.  F)rteman^  98  U.  &  373. 
23  L.  ed.  550. 
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A  stale  law  granting  a  telegraph  company 
the  exclusive  ri^ht  to  erect  and  operate  a  tele- 
graph line  within  the  State. 

Pensacola  TeUg.  Oo.  v.  Western  U,  Teleg,  Co. 
»6  U.  8.  1,  24  L.  ed.  708. 

A  state  tax  imposed  upon  telegraph  messages 
sent  without  the  State. 

Western  U.  Teleg.  Co,  v.  Texas,  106  U.  S. 
460.  26  L.  ed.  1067. 

A  special  tax  imposed  upon  eyeiy  alien  pas- 
senger brought  by  steamships  to  a  State. 

jffew  York  v.  Compagnie  QeneraU  Transat- 
lantique,  107  U.  8.  59,  27  L.  ed.  888. 

A  special  tax  by  a  city  imposed  upon  persons 
running  tow-boats  from  the  city  to  certain 
points  without  the  State. 

Moran  v.  New  Orleans,  112  U.  S.  89,  28  L. 
ed.  6S8. 

A  state  tax  imposed  upon  steam  ferries  for 
the  transportation  of  passengers  and  freight 
from  one  State  to  another. 

QUmcesier  Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196.  29  L.  ed.  158. 

A  state  tax  imposed  upon  an  occupation 
which  necessarily  discriminates  against  the  sale 
of  goods  brought  from  another  State. 

Walling  v.  Midiigan,  116  U.  S.  446,  29  L.  ed. 
691. 

A  state  tax  imposed  upon  sleeping  cars  run 
through  the  State. 

Pickard  v.  Pullman  SoutJarn  Gar  Co,  117 
U.  8.  84,  29  L.  ed.  785. 

Interstate  Commerce  cannot  be  taxed  at  all 
by  a  State,  even  though  the  same  amount  be 
taxed  on  domestic  commerce. 

Bobbins  v.  ShOby  County  Tax,  Dist,  120  U. 
8.  489,  80  L.  ed.  694. 

A  special  tax  b^  the  State  upon  the  gross  re- 
ceipts for  the  carnage  of  passengers  and  freight 
into,  out  of  or  through  the  State. 

Fargo  v.  8tetens,  121  U.  S.  280.  30  L.  ed.  888. 
A  general  license  tax  upon  a  telegraph  com- 
pany. 

LO&up  V.  Part  of  Mobile,  127  U.  8.  640,  82 
L.  ed.  311. 

A  license  tax  upon  a  "drummer." 
Aslier  V.  Texas,  128  U.  S.  129,  82  L.  ed.  868; 
SUmUnburgh  v.  Henniek,  129  U.  8.  141,  82  L. 
ed.  637. 

A  state  statute  prohibiting  the  sale,  in  origi- 
nal packages,  of  liquor  brought  into  the  State, 
except  for  medicine,  upon  license. 

Leisy  v.  Hardin,  185  U.  S.  100,  84  L.  ed.  128; 

Lyng  v.  Michigan,  135  U.  8. 161,  84  L.  ed.  150. 

A  license  tax  is  imposed  upon  the  agent  of  a 

railroad  engaged  in  soliciting  travel  over  his 

road  out  of  the  State. 

McCaU  V.  California,  186  U.  8.  104,  84  L. 
ed.  891. 

A  license  tax  imposed  upon  a  railroad  com- 
pany of  one  State  for  the  privilege  of  keeping 
an  office  in  another  St^te. 

Leisy  v.  Ha/rdin,  135  U.  8.  114. 84  L.  ed.  134. 
A  state  law  providing  for  the  inspection  of 
meat,  which  practically  forbids  the  importation 
of  meat  from  another  State. 

Minnesota  v.  Barber,  136  U.  8.  318,  34  L.  ed. 
455. 

Mr.  Lee  Brock,  Asst.  U.  8.  Atty,,  also  for 
complainant. 

Messrs,  Tillman  &  Tillman,  for  defend- 
ants: 

The  subject  of  the  agreement  is  not  interstate 
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commerce,  although  the  intention  is  to  trans- 
port the  coal  to  !Nashville,  although  it  is  pur- 
chased for  that  purpose. 

Until  actually  launched  on  its  way  to  another 
State,  it  is  not  under  the  Jurisdiction  of  the 
United  States. 

Cos  V.  Brrol,  116  U.  8.  517,  29  L.  ed.  715; 
Kidd  V.  Pearson,  128  U.  8.  1.  82  L.  ed.  846. 

These  sales,  with  reference  to  which  the 
agreement  regulates  prices,  are  sales  of  coal 
having  its  sitvs  in  Nashville.  The  whole 
transaction  is  wholly  within  the  State.  This 
is  not  interstate  commerce.  The  fact  that  the 
coal  is  brought  from  another  State  does  not 
prevent  the  jurisdiction  of  Tennessee  from 
attaching. 

Br<yion  v.  Houston,  114  U.  8.  622,  29  L.  ed. 
257. 

The  only  limitation*^  upon  the  State,  with 
reference  to  property  brought  from  another 
State,  and  over  contracts  relating  thereto,  is, 
that  it  cannot  take  away  or  impair  the  right  of 
the  importer  to  sell  it  in  the  ''original  pack- 
age." "unbroken"  and  "unopened." 

Lyng  v.  Michigan,  185  U.  8.  161,  34  L.  ed. 
160. 

With  these  limitations  the  State  has  jurisdic- 
tion over  the  property  even  in  the  "  original 
oackafire  " 

Woodruff  V.  Parham,  75  U.  8.  8  Wall.  123, 
19  L.  ed.  382;  Hinson  v.  Lott,  75  U.  S.  8  Wall. 
148,  19  L.  ed.  887. 

The  right  of  the  United  States  to  maintain  a 
suit  in  equity  is  governed  by  the  same  princi- 
ples which  apply  to  other  parties.  It  must 
have  an  interest  in  the  subject  matter. 

United  States  v.  Union  Pac,  R,  Co.  98  U.  8. 
569,  25  L.  ed.  143;  UniUd  States  v.  San  Jacin- 
to' Tin  Co.  125  U.  S.  285,  31  L.  ed.  751 ;  United 
States  V.  American  BeU  Teleph,  Co,  128  U.  8. 
315,  32  L.  ed.  450. 

The  bill  in  this  case  is  nothing  else  than  an 
"information  in  equity,"  charging  defendants 
with  a  misdemeanor.  The  Constitution  pro- 
vides that  the  "trial  of  all  crimes,  except  in 
cases  of  impeachment,  shall  be  by  jury,"  < 
whether  that  trial  is  followed  by  an  injunction 
or  a  sentence. 

State  V.  Vhrig,  14  Mo.  App.  418;  Eilenbecker 
V.  Plymouth  County  Dist,  Ct.  134  U.  S.  31.  38 
L.  ed.  801. 

The  jurisdiction  of  equity  in  England  to 
issue  injunctions  in  behalf  of  the  public  at  the 
suit  of  the  government  is  limited  to  the  three 
following  classes  of  cases: 

1.  To  restrain  perprestures  of  public  high- 
ways and  navigations. 

Dist.  Atty.  of  East  Dist.  v.  Lynn  <&  B.  P.  Co. 
16  Gray,  242;  Atty-Gen.  v.  Cambridge,  16 
Gray,  247. 

2.  To  restrain  threatened  nuisances  danger- 
ous to  the  health  of  the  whole  community. 

AityOen.  v.  Blount,  4  Hawks,  884;  Atty- 
Gen,  V.  Hunter,  1  Dev.  Eq.  12. 

8.  To  restrain  ultra  tires  acts  of  corporations 
injurious  to  public  right. 

Atty-Gen.  v.  Lichfield  Corp,  13  Sim.  546; 
Atty-Gen.  v.  Chicago  dt  N.  W.  R.  Co.  36  Wis. 
425! 

The  provision  Of  the  Act  of  July  2. 1890, 
authorizing  this  proceeding  in  equity  is  uncon- 
stitutional. 

Mugler  v.  Kansas,  123  U.  S.  678,  31  L.  ed- 
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214;  Powell  v.  Pennsylvania,  127  U.  S.  678,  82 
L.  ed.  253. 

An  agreement  between  a  number  of  persons 
to  act  concernedly  in  fixing  prices  at  which 
they  will  sell  a  particular  product  in  a  particu- 
lar city  is  not  illegal  as  being  in  restraint  of 
trade,  unless  it  appears  that  they  have  a 
monopoly  of  that  product. 

Ladd  V.  SontJiern  Cotton  Press  db  Mfg.  Co,  53 
Tex.  172;  Seeligson  v.  Taylor  Compress  Co.  56 
Tex.  219;  Wickens  v.  Emns,  8  Younge  &  J.  318; 
Skrainka  v.  Scharringhausen,  8  Mo.  App.  522; 
Ontario  Salt  Co.  v.  Merchants  i<alt  Co.  18 
Grant,  Ch.  540;  Ma/rshy.  EusseU,  66  N.  Y.  288. 
See  Senate  Debate,  Congressional  Hecorcj,  Ist 
Session,  51st  Congress,  p.  2642;  Com.  v.  Hunt, 
4  Met.  Ill;  Masters'  Stevedores  Asso.  v.  Walsh, 
2  Daly,  1;  Kellogg  v.  Larkin,  3  Finn.  124; 
Pratt  V.  UuteJiinson,  15  East,  511. 

The  defendants  in  this  case  control  but  an 
insi^ificant  part  of  a  vast  supply  of  coal. 
Each  coal  company  has  its  sole  or  exclusive 
agents,  or  dealers,  and  will  not  sell  to  or  through 
others.  This  is  not  illegal  or  against  public 
policy. 

Brown  v.  Rounsatell,  78  III.  589;  Lightner  v. 
Memel,  35  Cal.  452;  Van  Marter  v.  Babcock,  23 
Barb.  633;  Greenhood,  Pub.  Pol.  p.  703. 

Messrs.  Henderson  &  Jourolman  and 
Hill  &  Granberry  also  for  defendants. 

Key»  /.,  delivered  the  following  opinion: 
The  petition  in  this  case  is  filed  against  the 
members  of  the  Nashville  Coal  Exchange. 
The  membership  of  the  exchange  is  composed 
of  various  coal-mining  companies  operating 
mines  in  Kentucky  and  Tennessee,  chiefly  in 
Kentucky,  and  of  persons  and  firms  dealing  in 
coal  at  Nashville,  Tenn.  It  is  alleged  that  the 
purposes,  objects  and  agreement  of  the  de- 
lenaants  are  m  violation  of  an  Act  of  Congress 
approved  July  2,  1890,  entitled,  **An  Act  to 
Protect  Trade  and  Commerce  against  Unlaw- 
ful Restraints  and  MoLopolies,"  and  the  peti 
tion  seeks  to  restrain  and  prevent  the  violations 
of  the  Act  by  injunction  under  section  4  of  the 
Law.  The  first  section  of  the  Act  declares 
that  "every  contract  or  combination  in  the 
.  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce  among  the  sev- 
eral States,  is  declared  illegal."  The  second 
section  declares  that,  "  every  person  who  shall 
monopolize  or  combine  or  conspire  with  another 
person  or  persons  to  monopolize  any  part  of 
the  trade  or  commerce  among  the  several  States 
.  .  .  shall  be  guilty  of  a  misdemeanor."  A 
violation  of  the  first  section  is  a  misdemeanor 
also.  By  the  fourth  section  jurisdiction  is  con- 
ferred upon  the  circuit  courts  of  the  United 
Slates  to  prevent  and  restrain  violations  of  the 
Act,  and  it  is  made  the  duty  of  district  attor- 
neys in  their  respective  districts,  under  the 
direction  of  the  Attorney- General  of  the  United 
States,  to  institute  proceedings  in  equity  to 
prevent  and  restrain  such  violations.  The 
articles  of  agreement  between  the  defendants 
provide,  amongst  other  things,  that  the  objects 
of  this  exchange  are,  **  to  do  all  in  its  power 
to  advance  the  interests  of  the  coal  business  at 
Nashville,  to  treat  all  parties  to  this  agreement 
in  a  fair  and  equitable  manner,  aad  to  establish 
prices  on  coal  at  Nashville,  Tenn.,  and  to 
change  same  from  time  to  time,  as  occasion 
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may  require."  Prices  to  consumers  at  Nash- 
ville are  to  be  establkhed  so  as  to  sell  coal  at  a 
fair  and  reasonable  price  so  as  to  allow  all  par- 
ties a  fair  profit  for  their  product  Every  per- 
son, firm  or  corporation  owning  or  operatiiig 
mines  who  ship  coal  to  Nashville  shall  be  eli^- 
ble  to  membership  in  this  exchange,  and  all 
coal  dealers  in  the  City  of  Nashvifie  are  alio 
eligible  to  membership.  None  others  are  eligi- 
ble. Any  member  of  the  exchange  who  mar 
withdraw  from  it  and  continue  in  the  coal  trade 
in  Nashville  or  shijp  any  coal  to  Nashville  shall 
forfeit  and  relinquish  all  interest  of  any  aod 
every  kind,  however  obtained  or  accrued. 
The  exchange  will  from  time  to  time  establish 
prices  at  which  coal  shall  be  sold  in  Nashville. 
Coal  classed  as  No.  1  shall  be  valued  at  the 
mines  at  4i  cents  minimum  price  of  eigbtr 
pounds  lump,  and  freight  bein^:  4  cents,  aod 
the  dealer's  margin  to  &  4^  cents,  making  the 
price  of  lump  coal  18  cents  per  bushel.  No.  i 
to  be  valued  at  5  cents  at  the  mine.  No.  3  at 
6  cents,  and  when  the  above  prices  are  ad- 
vanced in  excess  of  the  advance  in  freigfatp, 
then  one  half  the  advance  shall  go  to  the  mine 
owners  and  one  half  to  the  dealers.  Every 
member  found  guilty  of  selling  coal  at  a  k4 
price  than  the  price  fixed  by  the  exchange, 
either  directly  or  indirectly,  shall  be  fined  3 
cents  per  bushel  and  $10  for  the  first  offense, 
and  4  cents  per  bushel  and  $20  for  the  second 
offense.  A  majority  of  all  the  members  shall 
constitute  a  quorum  for  the  transaction  of 
business. 

Owners  or  operators  of  mines  shall  not  sdl 
or  ship  coal  to  any  person,  firm  or  corporatirm 
in  Nashville,  or  West  Nashville,  or  East  Nash- 
ville, who  are  not  members  of  the  exchange, 
and  dealers  shall  not  buy  coal  from  anyorte 
not  a  member  of  the  exchange.  All  coaluied 
for  manufacturing  and  steamboat  purposes 
shall  be  exempt  from  prices  made  by  the  ex- 
change until  all  mines  tributary  to  this  mar- 
ket shall  become  members  of  the  exchange,  or 
until  the  exchange  can  control  prices  to  goreni 
coal  used  by  manufacturers.  No  cool  shall  be 
sold  in  any  month  to  be  delivered  in  any  fol- 
lowing month  except  at  prices  fixed  for  the 
particular  month  in  which  coal  so  sold  19  u> 
be  delivered.  Fines  and  penalties  are  declared 
so  as  to  enforce  the  stipulations  embodied  io 
the  Constitution  and  by-laws  of  the  exchange. 

It  can  hardlv  be  denied  that  such  provisioiis 
as  these,  by  a  body  of  persons  such  as  compose 
this  exchange,  is  not  a  contract  or  com binatkifi 
in  restraint  of  trade  or  commerce,  or  an  at- 
tempt between  different  persons  to  mooopote 
a  part  of  the  trade  or  commerce  between  par- 
ties who  are  citizens  of  or  reside  in  different 
States.  It  is  shown  that  several  roininar  com 
panics  in  Kentucky  engaged  in  raising  coal, 
and  most  of  the  coal  dealers  of  NashviUe, 
Tenn.,  have  entered  into  the  foregoing  meo- 
tioned  arrangement  It  is  insisted  for  tbe 
defendants  that  the  subject  of  agreemeDt  it 
not  interstate  commerce;  that  the  obligatiooai 
to  the  mining  companies  ends  at  the  mufe^ 
The  price  is  fixed  and  paid  at  that  point,  and 
consequently  controversies  in  regard  to  tte 
contract  as  to  them  belong  exclusively  to  i^ 
courts  of  the  State  of  Kentucky:  that  so  far  ** 
the  dealers  are  concerned  the  price  of  the 
coal  is  fixed  for  its  sale  at  Nashvflle,  «»• 
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after  it  becomes  their  property  by  delivery  to 
them,  and  therefore  the  courts  of  Tennessee 
have  the  jurisdiction  as  to  them.  Various  au- 
thorities are  cited,  and  the  debates  in  the  Senate 
of  the  United  States  are  read  to  sustain  this 
view  of  the  case.  As  I  understand  the  con- 
tention of  defendant's  counsel  it  is  that  the 
agreement  is  not  violative  of  the  terms  of  the 
Act  of  July  2,  1890.  But  if  it  is  the  Act  is 
unconstitutional;  first,  because  the  Constitu- 
tion confers  upon  the  courts  of  the  United 
States  in  such  a  case  jurisdiction  over  **  con- 
troversies between  citizens  of  different  States." 
That  the  fact  that  parties  to  a  contract  are 
citizens  of  different  States  does  not  confer  juris 
diction.  There  must  be  a  controversv  be- 
tween the  parties  to  the  contract,  and  this 
litigation  is  not  a  dispute  between  the  con- 
tracting parties,  but  between  the  government 
and  these  parties.  Second,  that  the  Act  cre- 
ates and  defines  criminal  offenses,  and  the 
Constitution  provides  that  the  "trial  of  all 
crimes  except  in  cases  of  impeachment  shall 
be  by  jury,  and  that  section  4  of  the  Act,  so 
far  as  it  attempts  to  give  circuit  courts  of  the 
United  States  equitable  jurisdiction  over  the 
violations  of  the  Act.  is  unconstitutional.  It 
is  insisted  the  proceeding  authorized  is  in  sub- 
stance an  information  in  equity  charging  de- 
fendants with  a  misdemeanor. 

I  shall  not  enter  into  a  discussion  of  the 
constitutionality  of  the  law.  A  court,  especial- 
ly an  inferior  one,  should  hesitate  long  and 
consider  carefully  before  it  should  declare  an 
Act  of  Congress,  passed  after  deliberation  and 
debate  and  approved  by  the  president,  uncon- 
stitutional. The  reasons  for  such  a  decision  in 
such  a  case  should  be  clear  and  undeniable. 
If  doubtful  or  questionable  the  doubt  should 
be  resolved  in  favor  of  the  law. 

The  arguments  against  the  validity  of  the 
Act  have  been  urged  with  n*eat  plausibility 
and  strength,  and  an  army  of  authorities  have 
been  read  as  sustaining  the  views  of  defend- 
ant's counsel.  The  positions  of  defendant's 
counsel  have  been  met  with  equal  force  and 
ability  by  those  representing  the  government, 
and  many  authorities  have  been  referred  to  in 
support  of  the  power  of  Congress  to  pass  the 
law;  and  without  nicely  ad  justing  ana  weigh- 
ing the  opposing  views  of  counsel,  enough 
appears  to  prevent  me  from  declaring  the  Act, 
or  any  part  of  it,  as  outside  of  the  powers 
granted  to  Congress  by  the  Constitution, 

The  remaining  question  is  whether  the 
agreement  and  regulations  between  the  de- 
fendants are  a  "contract  or  combination  in 
restraint  of  trade  or  commerce  between  States;" 
are  they  evidence  of  a  combination  to  monopo- 
lize "any  pan  of  the  trade  or  commerce"  be- 
tween the  States  of  Tennessee  and  Kentucky. 
The  coal  mines  are  in  Kentucky,  and  the  coal 
is  to  be  mined  there  for  a  certain  price,  and  the 
agreement  contemplates  its  shipment  to  Nash- 
ville. To  be  sure  it  is  not  to  be  transported 
thither  by  the  defendants  or  any  of  them,  but 
the  price  for  which  it  is  to  be  shipped  is  fixed 
or  stated,  and  becomes  a  part  of  the  price  for 
which  the  coal  is  to  be  sold  at  Nashville;  and 
■when  the  prices  fixed  "are  advanced  in  excess 
of  the  advance  in  freights,  the  one  half  of  the 
advance  shall  go  to  the  mine  owners  and  one 
half  to  the  dealers."  In  making  the  agreement 
12  L.  R.  A. 


the  transportation  of  the  coal  from  Kentucky 
to  Nashville  was  a  necessary  incident  to  and 
element  in  the  arrangement,  and  its  execution 
would  have  been  impossible  without  it.  The 
instrumentality  of  transportation  did  not  be- 
long to,  nor  was  it  controlled  by,  them,  but  it 
was  used  by  them  and  paid  by  them  for  serv- 
ices rendered.  The  contract  provided  for  the 
sale  of  coal  in  Kentucky,  its  shipment  to 
Nashville,  Tenn.,  to  dealers  there,  for  its  retail 
to  consumers.  It  was  to  all  intents  and  pur- 
poses a  trafiic  trade,  commerce  between  States. 
Was  the  purpose  of  the  exchange  to  monop- 
olize a  part  of  this  trade,  or  to  combine  in 
restraint  thereof?  The  exchange  does  not  pro- 
pose to  be  governed  and  controlled  by  the  pub- 
lic markets  arising  from  competition  and  the 
operations  of  the  laws  of  suppl  v  and  demand. 
On  the  contrary,  it  announces  that  its  purpose 
is  "to  establish  prices  on  coal  at  Nashville, 
Tenn.,  and  to  change  the  same  from  time  to 
time  as  occasion  may  require, "  and  in  carrying 
out  this  object  it  asserts  that  "the  exchange 
will  establish  prices  at  which  coal  shall  be  sold 
in  Nashville,  subject,  however,  to  the  follow- 
ing conditions  and  basis:  Coal  classed  as  No. 
1  to  be  valued  at  the  mines  at  4  cents  minimum 
price  per  bushel  of  eighty-five  pounds  for 
lump,  and  freight  being  4  cents,  the  dealer's 
margin  to  be  4i'cents,  making  the  price  of  lump 
coal  18  cents  per  bushel;  No.  2  to  be  valued  at 
5  cents  at  the  mines;  No.  3,-6  cents:  and  when 
the  above  prices  are  advanced  in  excess  of  the 
advance  in  freights,  the  one  half  of  the  ad- 
vance shall  go  to  the  mine  owners  and  one  half 
to  the  dealers."  "Any  member  found  guilty 
of  selling  coal  at  a  less  price  than  the  price 
fixed  by  the  exchange,  either  directly  or  indi- 
rectly, shall  be  fined  2  cents  per  bushel  and  $10 
for  the  first  offense,  and  4  cents  a  bushel  and 
120  for  the  second  offense. "  These  provisions, 
so  far  as  this  combination  could  do  so,  fixed 
the  lowest  price  of  coal  to  consumers  in  and 
near  Nashville  at  18  cents  per  bushel  and  pre- 
vented coal  being  sold  there  at  a  cheaper  rate, 
no  matter  how  much  less  it  might  cost  in  an 
open  and  unobstructed  market.  Nor  is  this 
all.  The  exchange  ordains  that  "owners  or 
operators  of  mines  shall  not  sell  or  ship  coal  to 
anv  firm,  person  or  corporation  in  Nashville  or' 
West  Nashville  or  East  Nashville  who  are 
not  members  of  this  exchange,  and  deal- 
ers shall  not  buy  coal  from  auyone  who 
is  not  a  member  of  the  exchange."  The 
coal  trade  is  confined  to  dealings,  so  far  as 
the  market  supply  is  concerned,  to  transac- 
tions between  the  miner  and  dealer;  the  prices 
are  fixed  by  them  and  the  miner  and  dealer 
only  are  eligible  to  membership.  The  miners 
of  the  concern  cannot  sell  to  any  dealer  in  or 
near  Nashville  who  is  not  a  party  to  the  agree- 
ment, nor  can  such  dealer  purchase  coal  of  any 
miner  anywhere  who  is  not  a  member  of  the 
body.  The  operations  of  both  are  confined 
within  the  membership.  So  far  as  Nashville  is 
concerned,  they  cannot  go  to  cheaper  or  more 
favorable  markets,  or  deal  with  those  who 
would  give  more  favorable  terms.  The  re- 
straint is  positive  and  undeniable.  Moreover, 
in  the  first  section  of  the  by-laws  of  the  ex- 
change it  is  asserted  that  "all  coal  used  for 
manufacturing  and  steamboat  purposes  shall 
be  exempt  from  prices  made  by  this  exchange 
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UDtil  all  mines  tributary  to  this  market  shall 
become  members  of  the  exchange,  or  until  the 
exchange  can  control  prices  to  govern  coal  used 
by  manufacturers."  This  clearly  indicates  the 
purpose  of  the  association  to  be  to  control  the 
price  of  coal  in  the  Nashville  market  used  in 
manufacturing  and  in  steamboats  whenever  it 
could ;  that  the  mines  of  coal  tributary  to  Nash- 
ville were  all  expected  to  become  members  of 
the  exchange,  whereupon  the  prices  of  coal 
could  be  fixed  absolutely,  and  the  necessary  in- 
ference from  this  declaration  and  the  entire  or- 
ganic structure  of  the  body  is  that  it  felt  strong 
enough  already  to  regulate  and  establish  the 
prices  of  domestic  coal  in  that  market,  to  a 
large  extent  at  least,  and  that  this  exchange 
might  npw  monopolize  the  business  of  dealing 
in  domestic  coal  in  the  Nashville  market,  and 
in  the  future  monopolize  by  and  confine  to  its 
membership  the  entire  trade  in  coal  at  that 
point.  It  seems  to  me  that  the  purpose  and 
intentions  of  the  association  could  hardly  have 
been  more  successfully  framed  to  fall  within 
the  provisions  of  the  Act  of  July  2,  1890,  had 
the  object  been  to  organize  a  combination,  the 
business  of  which  should  subject  it  to  the  pen- 
alties of  that  Statute,  and  that  there  is  no  need 
of  authorities  to  sustain  such  view  of  the  case. 
Regarding  the  Act  as  constitutional,  I  see  no 
way  for  the  defendants  to  escape  its  condem- 
nation. 


Proof  has  been  taken,  on  one  hand,  to  estit^- 
lish  that  the  people  of  Nashville  have  been 
and  are  being  injured  by  the  high  prices  which 
have  been  and  are  being  paid  for  coal,  and 
the  extent  of  the  injury.  On  the  other  hand, 
defendants  have  introduced  proof  to  show  tbst 
the  higher  freight  rates  to  Nashville  and  the 
want  of  facilities  for  transportation  by  railroad 
and  water  are  the  causes  for  the  higher  prices 
of  coal  at  Nashville  than  at  Louisville  or  Mem- 
phis, but  it  is  needless  to  enter  upon  this  branch 
of  dispute.  ''The  attempt  to  monopolize  or 
combine"  is  denounced  by  the  second  sectioo 
of  the  Act,  and  the  first  section,  "every  con- 
tract or  combination  in  restraint  of  trade  or 
commerce  among  the  several  States."  The  at- 
tempt, the  contract  to  do  the  thing  prohibited, 
is  enough  to  incur  the  penalties  of  this  law. 

I  conclude  that  the  defendants,  by  the  or- 
ganization of  the  NashviUe  Cioal  Exchange, 
and  their  operations  under  it,  have  been,  and 
at  the  time  of  filing  the  petition  in  this  cause 
were,  guilty  of  a  violation  of  sections  1  and  3  of 
the  Act  of  July  2, 1890,  and  should  be  en  jotned 
from  further  violations  of  the  law,  as  provided 
by  the  fourth  section  thereof. 

The  petition  wiU  he  dismitaed  as  to  such  of 
the  defendants  as  are  not,  or  were  not  memben 
of  the  exchange  at  the  time  of  the  filing  of  the 
petition. 
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Joseph  ROSS,  Plff,  in  Err,, 
James  HIXON. 
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*The  flndtng  of aji  ewamtnlng  mag^trate 
that  ''an  olTense  has  been  committed 

and  that  there  was  probable  oause  to  believe  the 
defendant  erullty  thereof,"  is  only  prima  facie 
evidence  of  probable  cause  in  an  aotion  for  ma- 
lioious  proseoutlon  hrougrht  by  such  defendant 
a^nst  the  prosecuting  witness. 

(June  6, 1891.) 

ERROR  to  the  District  Court  for  Bourbon 
County  to  review  a  judgment  in  favor  of 

*Head  note  by  Simpson,  C. 


defendant  in  an  action  brought  to  recofer 
damages  for  malicious  prosecution.     Reeerml. 

The  facts  appear  in  the  commissioner's 
opinion. 

Messrs,  Hulett  ^  Fletcher»  with  Mean. 
Gory  &  Hulbert,  for  plainti^  in  error: 

That  the  examining  magistrate  had  made  a 
finding  of  probable  cause,  and  had  committed 
the  accused  for  appearance  at  the  district  court, 
was  mere  conclusive  evidence  of  probable 
cause. 

Bauer  v.  Clay,  8  Kan.  580-585;  Diemer  v. 
Berber,  75  Cal.  287;  Qanea  v.  Sonthem  P^^ 
R,  Co.  51  Cal.  140;  4«^  v.  MarUnt,  20  Ohio, 
119;  Spalding  v.  Lom,  56  Mich.  366;  Hamiltnm 
V.  People,  29  Mich.  173-176;  People  v.  LjfnrA, 
Id.  274-279;  Uaupt  v.  Pohlmann,  16  Abb.  Pr. 


Note,— Malicious  prosecution:  defense  of  reasonable 
ajid  probable  cause, 

A  defendant  In  an  aotion  of  malicious  prosecu- 
tion may  be  protected  by  reasonable  and  probable 
cause,  although  he  was  mistaken  honestly  upon  a 
matter  of  fact,  and  not  upon  a  matter  of  law.  Bex 
v.  Stewart,  6  Manitoba  L.  Rep.  257. 

The  judgment  of  a  Justice's  court  convicting  a 
defendant  of  a  criminal  charge,  though  appealed 
from  and  an  acquittal  had  in  the  circuit  court,  is. 
In  the  absence  of  fraud,  perjury  or  any  improper 
motive,  conclusive  of  probable  oause.  Adams  v 
Bicknell,  128  Ind.  210. 

So  the  judgment  In  favor  of  a  plaintiff  in  a  cir- 
cuit court  ot  the  United  States  ia  BulBcient  proof 
of  probable  cause,  although  contrary  to  a  former 
decision  of  a  state  court,  and  although  reversed 
subsequently  by  the  Supreme  Ck)urt  of  the  United 
12  L.  R.  A. 


States.  Crescent  City  L.  8.  L.  ft  8.  H.  a>.  v. 
Butchers  Union  S.  H.  &  L.  S.  L.  Ca  120  C.  &  14L  » 
L.ed.614. 

Where  a  nolle  prosequi  is  entered  by  procure- 
ment of  the  party  prosecuted,  or  by  procurenwnt 
of  his  attorney,  such  party  cannot  maintain  ao  ac- 
tion for  malicious  prosecution.  Langford  v.  Bos- 
ton ft  A.  B.  Co.  4  New  Eng.  Bep.  200,  144  MasK.  43L 

When  a  prosecution  before  a  ntagistnite  is 
abandoned  and  the  defendant  dJacharged,  he  can 
sue  for  malicious  prosecution.  Murpl^  v.  Xoofe 
(Pa.)  10  Cent.  Bep.  02. 

So  after  hearing  and  discharge  by  a  committiBg 
magistrate,  the  defendant  may  sue  for  maiiciocs 
prosecution.  Zebiey  v.  Story,  10  Cent.  Kep.  ©R.  U7 
Pa.  478. 

Nature  of  action.  See  notes  to  Pope  v,  Polloc* 
(Ohio)  4  L.  B.  A.  255;  Antclifl  v.  June  (Mich.) »  I* 
B.  A.  021. 


1891. 


Ross  y.  HixoN. 
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801;  Emng  v.  Sanford,  19  Ala.  605;  14  Am, 
&  Eng.  Encyclop.  Law,  67,  and  note. 

Whether  or  Dot  the  evidence  was  sufficient 
to  satisfy  a  jury  that  such  a  state  of  facts  and 
circumstances  existed  "  as  would  lead  a  man 
of  ordinary  caution  and  prudence,  acting  con- 
scientiously, impartially,  reasonably  and  with- 
out prejudice  upon  the  facts  within  his  knowl- 
edge, to  believe  that  the  person  accused  is 
guilty  is  a  matter  peculiarly  within  the  prov- 
ince of  the  jury,  and  a  refusal  to  submit  the 
cause  to  the  jury  is  error. 

Heyne  v.  Blair,  62  N.  Y.  19-22;  Besson  v. 
Semihard,  10  N.  Y.  236;  MasUn  v.  Deyo,  2 
Wend.  424. 

Messrs.  Hill  &  Ghenault  for  defendant  in 


Simpson,  (7.,  filed  the  following  opinion: 
On  the  17th  day  of  January,  1887,  Hixon 
filed  an  afildavit  before  a  justice  of  the  peace 
in  Bourbon  County,  charging  Ross  with  hav- 
ing mixed  certain  poison  with  a  quantity  of 
flour,  with  the  intent  and  for  the  purpose  of 
causing  the  death  of  certain  persons.  Upon 
said  complaint  a  warrant  was  issued,  and  Ross 
was  arrested.  A  preliminary  trial  was  bad  on 
the  4th  of  February  before  the  justice  who  is- 
sued the  warrant.  At  the  preliminary  exam- 
ination twelve  witnesses  were  examined  for 
the  State,  and  seven  for  the  defendant.  After 
the  hearing  of  all  the  evidence,  the  justice 
bound  Ross  to  appear  at  the  district  court  and 
answer  the  charge.  He  failed  to  give  bond, 
and  was  committed  to  jail.  The  finding  of  the 
justice  was  as  follows:  "After  hearing  the 
evidence,  I  find  that  said  offense  has  been  com- 
mitted, and  that  there  is  probable  cause  to  be- 
lieve the  defendant  guilty  thereof.''  Ross  was 
in  jail  from  the  17th  day  of  January,  1887, 
until  May  2,  1887.  On  the  latter  date,  the 
District  Court  of  Bourbon  County  being  in 
session,  the  county  attorney  filed  a  statement 
showing  cause  for  non-prosecution,  and  Ross 
was  discharged.  On  the  8th  day  of  August, 
1887)  he  commenced  this  action  for  malicious 
prosecution  against  James  Hixon,  the  prose- 
cuting witness.  Trial  was  had  at  the  May 
Term,  1888.  The  plaintiff  in  error  offered 
evidence  showing  the  proceedings  before  the 
justice  of  the  peace  on  the  criminal  charge, 
and  tending  to  prove  every  material  allegation 
in  such  an  action.  When  the  plaintiff  rested, 
the  defendant  Hixon  introduced  a  large  num- 
ber of  witnesses,  when  he  was  interrupted  by 
the  court.  The  trial  was  stopped,  and  a  ver- 
dict was  ordered  for  the  defendant.  The  jury 
returned  a  verdict  for  the  defendant,  and  a 
motion  for  a  new  trial  was  overruled.  The 
record  itself  discloses  no  reason  for  the  ruling 
of  the  court,  but  counsel  agreed  that  the  reason 
assigned  by  the  trial  court  was  that  the  exam- 
ining magistrate  had  made  a  finding  of  prob- 
able cause,  and  that  such  finding  was  conclu- 
sive upon  that  question.  It  is  further  claimed 
by  counsel  for  the  defendant  in  error  that  the 
trial  court  made  the  further  statement:  ''That, 
as  the  petition  does  not  charge  fraud  or  undue 
means  in  obtaining  the  finding  of  probable 
cause  by  the  magistrate,  the  same  cannot  be 
attacked."  The  sole  question  discussed  in  the 
oral  argument  of  counsel  for  defendant  in 
error,  and  the  briefs  on  both  sides,  is  as  to  the 
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weight  to  be  given  to  the  finding  of  the  ex- 
amining magistrate  as  to  whether  it  is  prima 
facie  or  conclusive  on  the  question  of  probable 
cause,  and  whether  or  not,  in  either  case,  the 
finding  must  be  attacked  for  fraud  or  undue 
means  by  proper  allegations  in  the  petition. 

1.  In  the  case  of  Sweeney  v.  Perney,  40  Kan. 
102,  this  court  incidentally  noticed  the  conflict 
in  authorities  as  to  whether  or  not  proof  of 
arrest,  committal  and  indictment  is  prima 
facie  proof  of  probable  cause;  and  the  case  of 
Ricard  v.  Central  Pac,  R.Go.,  16  Nev.  167,  was 
cited  on  one  side,  and  that  of  Womack  v. 
Circle,  29  Gratt.  192,  on  the  other.  The  ques- 
tion in  this  case  is  closely  allied  to  this  contn>- 
versy,  but  authorities  cannot  be  found  on  both 
sides  of  this  question.  In  the  case  of  Baver 
V.  Clay,  8  Ean.  686,  Justice  Valentine  says: 
"The  proof  showing  that  the  justice  ordered 
that  Clay  should  be  bound  over  for  his  appear- 
ance at  court,  or,  in  default  of  bail,  that  he 
should  be  committed  to  the  county  jail,  is  obly 
prima  facie,  and  not  conclusive,  evidence  of 

Srobable  cause."  The  cases  of  Ash  v.  Marlow, 
0  Ohio,  119,  and  Ewing  v.  Sanford,  19  Ala. 
606,  are  cited  in  support.  The  force  of  this 
decision  is  sought  to  be  destroyed  by  counsel 
for  defendant  in  error  by  an  assertion  that  it  is 
dictum.  It  is  sometimes  difficult  to  draw  the 
line  between  what  is  authoritative  and  what  is 
not  in  a  judicial  opinion.  The  report  of  the 
case  does  not  give  either  the  pleadings,  the 
assignment  of  errors  or  the  briefs,  but  it  is 
evident  that  the  question  was  necessarily  in- 
volved in  the  rulings  of  the  trial  court;  and 
this  court  thought  it  necessary  to  give  this  as 
one  of  the  reasons  for  affirmance  of  the  judg- 
ment below,  because,  if  counsel  for  defendant 
in  error  are  now  right  in  their  contention,  Clay 
had  no  cause  of  action,  and  the  case  was  de- 
cided wrongfully  in  both  the  trial  and  the  ap- 
pellate courts.  However  the  rule  may  be  in  • 
cases  in  which  the  magistrates  have  jurisdic- 
tion to  hear  and  pass  judgment,  we  are  satisfled 
that  the  case  of  Bauer  v.  Clay  states  the  true 
rule  in  cases  in  which  the  magistrates  have 
only  power  to  bind  over.  This  rule  is  upheld 
by  the  cases  of  Ash  v.  Marlote,  20  Ohio.  119; 
Hwing  V.  Sanford,  19  Ala,  605;  Raleigh  v. 
Cook,  60  Tex.  488;  Rieord  v.  Central  Pac.  R 
Co.  15  Nev.  167;  Hale  v.  Boylen,  22  W.  Va. 
284;  Bacon  v.  To^cne,  4  Cush.  217;  Spalding 
V.  Lowe,  56  Mich.  866;  OaneaY.  Southern  Pac, 
B.  Co.  61  Cal.  140;  Diemer  v.  Berber,  75  Cal. 
287. 

These  are  all  express  adjudications  on  that 
particular  question.  In  one  of  these  cases,  de- 
cided in  1885,  being  that  of  Spalding  v.  Lowe, 
56  Mich.  366,  the  defendant  requested  the  trial 
court  to  instruct  the  jury  as  follows:  *' It  ap- 
pears from  the  proofs  in  this  cage  that  an  ex- 
amination was  had  upon  the  char^  made 
against  Spalding,  and  that  the  justice  upon 
such  examination  determined  that  this  offense 
charged  against  Spalding  had  been  committed, 
and  that  there  was  probable  cause  to  believe 
said  Spalding  guilty  thereof.  This  was  a  ju- 
dicial determination  the  justice  was  authorized 
to  make,  and  unless  such  action  and  determi*- 
nation  of  the  justice  was  corrupt  or  collusive, 
or  was  wrongfully  procured  by  the  defendant 
herein,  it  is  final  as  to  the  question  of  probable 
cause,  and  your  verdict  should  be  for  the  de- 
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feudant."  The  trial  court  refused  to  so  in- 
struct the  jury,  and  this  refusal  was  assigned 
as  error  in  the  supreme  court,  but  that  court 
says  (p.  872,  56  Mich.):  "No  authority  has 
been  produced  in  support  of  it,  and  we  think 
none  exists." 

We  have  been  unable  to  find  a  reported  case 
in  which  the  rule  is  held  as  claimed  by  counsel 
for  defendant  in  error.  There  are  cases  that 
so  hold  when  the  magistrate  has  power  to  ren- 
der a  judgment  of  conviction.  How  much 
weight  as  proof  of  probable  cause  shall  be  at- 
tributed to  the  judgment  of  a  court  in  an  orig- 
inal action,  when  subsequently  reversed  for 
error,  is  elaborately  discussed  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Crescent  City  L.  3.  L.  db  8.  H.  Co.  v.  Butchers 
Union  S.  H.  db  L.  8.  L. Co,120  U.S.  141, 80  L.ed. 
614, — a  case  much  relied  on  by  counsel  for  de- 
fendant in  error.  To  our  mind,  however,  the 
distinction  between  that  case  and  the  one  at 
bar  is  plain  and  distinct.  If  the  magistrate  in 
Bourbon  County  had  possessed  the  statutory 
power  to  hear  the  evidence  and  determine  the 
guilt  or  innocence  of  the  defendant,  and  to 
punish  by  fine  or  imprisonment  if  guilt  was 
found,  then  his  finding  and  judgment  would 
come  within  the  rules  established  by  that  case 
to  be  the  law  of  the  land.  The  question  in 
this  case  is  how  much  weight,  as  proof  At 
probable  cause,  shall  be  attributed  to  the  find- 
ing of  an  examining  magistrate  that ''  an  of- 
fense had  been  committed,  and  that  there  is 
probable  cause  to  believe  the  defendant  guilty 
thereof,"  when  the  defendant  is  subsequently 
ducharged,  the  prosecution  against  him  con- 
fessedly ended,  and  he  has  instituted  a  suit  for 
malicious  prosecution  against  the  complaining 
witness.  In  the  one  case  there  is  a  solemn 
judgment  rendered  by  a  court  having  full  and 
complete  jurisdiction  both  of  the  parties  and 
subject  matter,  binding  on  all  until  reversed 
on  appeal  or  error.  In  the  other  case  there 
is  a  finding,  in  effect,  that  sufficient  facts 
have  been  developed  that  justify  a  magistrate 
in  sending  the  parties  before  a  court  compe- 


tent to  ultimately  deal  with  the  question  of 
guilt  or  innocence.  Again,  while  a  convictloD 
is  generally  conclusive  of  probable  cause,  yet 
it  may  be  overcome  by  a  showing  that  it  was 
procured  by  fraud,  undue  means  or  the  fabe 
testimony  of  the  prosecution.  Womack  t. 
Circle,  29  Gratt.  192;  Olson  v.  NeaL  63  Iowa, 
214;  Cloon  v.  Gerry,  13  Gray,  201:  WhitnepT. 
Peckham,  15  Mass.  248;  Peek  v.  Chouteau,  91 
Mo.  138,  -8  West.  Rep.  318;  Bauiman  t. 
Brown,  52  Iowa,  437;  Palmer  v.  Atery^  41 
Barb.  290;  Richey  v.  McBeaih}  17  111.  63;  Par 
son  V.  CastDcll,  22  Me.  212;  Herman  v.  Brooker- 
hoff,  8  Watts,  240;  Jones  v.  Kirk^ey,  10  Ala. 
839. 

In  such  a  case  the  petition  in  the  action  for 
malicious  prosecution  must  directly  attack  the 
judgment  of  conviction,  or  it  will  be  suiddaL 
It  is  therefore  unimportant  whether  the  words 
used  by  the  court  in  Bauer  v.  Clay  are  dicta  or 
authoritative  in  that  caae.  as  tbey  express  the 
law  as  universally  held  b^r  all  courts  of  last  re- 
sort that  have  spoken  on  this  subject.  It  follows 
that  the  other  suggestion  of  counsel,  that  the 
finding  of  the  magistrate  must  be  directly  at- 
tacked in  the  petition  for  fraud  or  uodue 
means,  is  without  force,  because,  as  that  find- 
ing is  only  prima  facie,  all  that  is  necessair 
for  the  plaintiff  to  do  to  win  is  to  overthrow  n 
by  a  preponderance  of  evidence.  It  can  be 
fairly  said  that  there  was  evidence  submitted 
at  the  trial  by  the  plaintiff  in  error,  other  than 
the  transcript  of  the  proceedings  before  the 
examining  ma^trate,  bearing  upon  the  qnes- 
tion  of  probable  cause,  which  the  court  below 
permitted  to  go  to  the  jury,  from  which  ihey 
might  have  found  that  the  prima  facie  case 
made  by  the  magistrate's  finding  was  over- 
come. It  is  recommended  that  the  judgment  ef 
tJie  District  Court  cf  Bourbon  County  be  n- 
versed,  and  the  cause  remanded,  with  instruc- 
tions to  grant  a  new  trial. 

Per  GaHam: 

It  is  so  ordered. 

All  the  Justices  concur. 
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PEOPLE  of  the  Stale  of  New  York,  ex  rel. 
UNION  TRUST  CO.  of  New  York,  Appt,, 

Michael  COLEMAN  et  al.,  Comrs.  of  Taxes 
and  Assessments,  Bespts. 

(....N.Y ) 

1.   The  "capital  stock"  of  a  corpora- 
tioii  liable  to  taxation  under  Laws  1857,  chap. 


456,  S  8,  is  the  actual  capital  owned  hytbe  conxv 
ration  and  not  the  share  value  of  the  stock. 
8.  Assessors  have  no  diseretlcM  to  take 
the  value  of  the  shares  of  stock  of  a  oorpoimtiaa 
as  that  of  its  capital  stock  where  they  know  the 
value  of  the  latter. 

(June  2, 1801.; 

APPEAL  by  relator  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court,  First 


Note.— roo^crfion  of  corporate  stock. 

The  words  "capital  stock,"  in  legral  contempla- 
tion, mean  all  the  property  belonging  to  a  corpo- 
ration, tangible  or  Intangible,  of  whatever  species, 
which  must  be  valued  for  the  purposes  of  taxation. 
Pacific  Hotel  Co.  v.  Lieb,  83  IU.e02;  Porter  v.  Rock- 
ford,  R.  1.  &  St.  L.  R.  Co.  76  111.  561. 

It  means  not  only  stock  subscription,  but  the  ac- 
tual tangible  property  of  the  corporation.  Michi- 
gan Cent.  R.  Co.  v.  Porter,  17  Ind.  380;  Whitesell  v. 
Northampton  County,  49  Pa.  586;  State  v.  Hamil- 
12  L.  II.  A. 


ton,  5  Ind.  310:  Floyd  County  Auditor  t.  New  Al- 
bany &  S.  B.  Co.  U  Ind.  570;  McKane  t.  States  Id. 
195;  State  v.  Branin,  23  N.  J.  L.  484. 

And  the  means  that  the  company  have  to  meet 
existing  indebtedness  should  be  subjected  to  taxa- 
tion precisely  as  if  held  by  an  individual.  Porta 
V.  Rockford,  R.  I.  &  St.  L.  R.  Co.  supra. 

It  constitutes  the  whole  fund  paid  In  by  scoek- 
bolders,  the  legal  right  to  which  Is  vested  in  the 
trustees,  to  be  used  for  the  benefit  of  the  indivii!- 
ual  stockholders;  it  is  the  fund  subscribed  and  pa^ 
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Department,  afflrmiDg  an  order  of  the  Special 
Term  for  New  York  County,  which  dismissed 
a  writ  of  certiorari  which  sought  to  review 
and  set  aside  an  assessment  of  taxes  against  re- 
lator for  the  year  1889.    Beoersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wheeler  H.  Peckham  for  appel- 
lant. 

Messrs.  David  J.  Dean  and  George  S. 
Coleman,  with  Mr,  William  H.  Clark, 
for  respondents. 

Finch,  J,,  delivered  the  opinion  of  the 
court: 

The  relator  has  heen  assessed  upon  an  "  ac- 
tual value  "  of  its  capital  stock  derived  entirely 
from  the  market  value  of  its  shares.  These  are 
selling  ut  the  large  premium  of  something  over 
$500  for  each  share  of  $100.  and  the  assessors 
have  concededly  taken  that  valuation,  or  the 
principal  part  thereof,  as  the  "actual  value" 
of  the  Company's  stock  liable  to  taxation, 
instead  of  its  own  proved  and  established  value. 
The  relator  challenges  the  assessment,  and 
through  all  the  proceedings  has  persistently 
raised  and  pressed  the  inquiry,  not  so  much  as 
to  the  mode  or  manner  of  ascertaining  value, 
but,  rather,  as  to  what  is  the  precise  thing  to  be 
valued,— whether  the  capital  stock  of  the  Com- 
pany, or  the  capital  stock  held  in  shares  by  the 
corporators.  If  these  are  the  same,  or,  in  any 
just  sense,  equivalents,  either  might  be  valued 
without  substantial  error;  but,  if  they  are  not 
such,  we  must  determine  which  is  to  be  valued 
before  we  can  solve  the  problem  of  how  to  value 
it.     Now,  it  is  certain  that  the  two  things  are 


neither  identical  nor  equivalents.  The  capital 
stock  of  a  company  is  one  thin^;  that  of  the 
shareholders  is  another  and  a  different  thing. 
That  of  the  company  is  simply  its  capital,  ex- 
isting in  money  or  property  or  both;  while  that 
of  the  shareholders  is  representative,  not  merely 
of  that  existing  and  tangible  capital,  but  also 
of  surplus,  of  dividend-earning  power,  of  fran- 
chise, and  the  good- will. of  an  established  and 
prosperous  business.  The  capital  stock  of  the 
Company  is  owned  and  held  by  the  Company 
in  its  corporate  character;  the  capital  stock  of 
the  shareholders  they  own  and  hold  in  different 
proportions  as  individuals ,  The  one  belongs  to 
the  corporation;  the  other,  to  the  corporators. 
The  franchise  of  the  Company,  which  may  be 
deemed  its  business  opportunity  and  capacity, 
is  the  property  of  the  corporation,  but  consti- 
tutes no  part  or  element  of  its  capital  stock; 
while  the  same  franchise  does  enter  into  and 
form  part,  and  a  very  essential  part,  of  the 
shareholder's  capital  stock.  While  the  nominal 
or  par  value  of  the  capital  stock  and  of  the 
share  stock  are  the  same,  the  actual  value  is 
often  widely  different.  The  capital  stock  of  the 
Company  may  be  wholly  in  cash  or  iA  prop- . 
erty,  or  both,  which  may  be  counted  and 
valued.  It  may  have  in  addition  a  surplus, 
consisting  of  some  accumulated  and  reserved 
fund,  or  of  undivided  profits,  or  both;  but  that 
surplus  is  no  part  of  the  Compan^^'s  capital 
stock,  and  therefore  is  not  itself  capital  stock. 
The  capital  cannot  be  divided  and  distri bated; 
the  surplus  may  be.  But  that  surplus  does 
enter  into  and  form  part  of  the  share  stock,  for 
that  represents  and  absorbs  into  its  own  value 


in  to  effectuate  the  purposes  of  the  organization, 
and  retains  its  characteristio  of  capital  stock,  even 
after  it  has  been  converted  into  property  necessary 
to  the  prosecution  of  its  buslneas.  Banlc  Tax  Case, 
69  U.  S.  2  Wall.  208, 17  L.  ed.  795:  Farringrton  v.  Ten- 
nessee, 93  U.  S.  686, 21  L.  ed.  360;  Jones  v.  Davis,  86 
Ohio  St.  477. 

VdJiw,  "how  aacertaiiied. 

This  paid-up  capital  stock  is  liable  to  assessment 
and  taxation  like  any  other  personal  property.  Its 
value  is  to  be  sucertalned  either  from  its  quoted 
market  price  or  In  any  other  legitimate  manner. 
New  Orleans  City  Gas  Light  Co.  v.  Board  of  As- 
sessors. 31  La.  Ann.  475. 

But  the  market  value  of  shares  of  stock  in  a  cor- 
poration is  not  the  proper  and  sole  test  of  the  value 
of  corporate  stock.  Albany  City  Nat.  Bank  v.  Ma- 
her,  19  Blatchf.  175,  178;  Van  AUen  v.  The  Asses- 
sors, 70  U.  8.  3  Wall.  573-684, 18  L.  ed.  229-234. 

So  the  market  value  of  the  shares  of  capital  stock 
may  sometimes  be  above  and  sometimes  below  the 
actual  value.  Such  value  may  be  greatly  enhanced 
or  depressed  for  speculative  purposes  without  any 
change  In  the  actual  value.  People  v.  Coleman,  10 
Cent.  Rep.  286, 107  N.  Y.  541. 

But  there  is  no  law  which  compels  assessors  to 
resort  to  market  value  to  And  the  actual  value  of 
oapital  stock.  That  standard  is  sometimes  illuso- 
ry and  untrustworthy.  The  buyers  or  sellers  may 
be  too  few  and  the  transactions  not  sufficiently  nu- 
merous to  furnish  a  real  test  of  value.    IhitL 

Distinction  between  capital  and  shares  of  stock. 

In  Desty  on  Taxation,  6  74,  this  distinction  is 
clearly  indicated.  He  says:  ''Capital  and  capital 
stock  are  in  legal  intendment  synonymous,  and  are 
ufied  in  legislative  Acts  as  equivalent  terms,  though 
strictly  not  of  the  same  meaning  (New  Orleans 
12  L.  R.  A. 


City  Gas  Light  Co.  v.  Board  of  Assessors,  81  La. 
Ann.  477).  Capital  stock  means  not  shares  of  stock, 
either  separately  or  in  the  aggregate,  but  is  intend- 
ed to  designate  the  property  of  the  corporation 
subject  to  taxation,  not  in  separate  parcels,  but  as 
a  homogeneous  unit,  partaking  of  the  nature  of 
personalty,  and  subject  to  the  burdens  imposed  on 
it,  at  the  domicil  of  the  owner  where  it  exercises 
its  corporate  functions,  and  where  its  business  is 
done  (Chicago,  B.  &  Q.  R.  Co.  v.  Siders,  88  lU.  324; 
Quincy  Bridge  Co.  v.  Adams  County,  88  I U.  621; 
Porter  v.  Rockf  ol-d,  R.  I.  &  St.  L.  B,  Co.  76  111.  561). 
They  are  distinct  properties,  although  the  shares  of 
stock  have  no  value  save  that  which  they  derive 
from  the  corporate  property  and  franchise;  and  a 
tax  levied  upon  the  property  of  the  one  is  not,  in 
any  legal  sense,  levied  upon  the  property  of  anoth- 
er." Porter  v.  Rockford,  R.  I.  &  St.  L.  R,  Co.  su- 
jura;    Belo  v.  Forsyth  County  Comrs.  82  N.  C.  415. 

2  Redfleld  on  Railways,  3d  ed.,  p.  453,  says:  ''We 
find  the  clear  i-ecognitlon  of  three  kinds  of  corpo- 
rate property  taxable  to  the  corporation,  and  the 
shares  in  the  hands  of  corporators  distinctly  de- 
fined as  a  fourth  species  of  corporate  property, 
which  Is  taxable  only  to  the  owners  or  holders;  (1) 
the  capital  stock;  {2)  the  corporate  property;  t3) 
the  franchise  of  the  corporation;  aU  of  which  is 
taxable  to  the  corporation;  and  the  shares  in  the 
capital  stock,  which  is  taxable  only  to  the  share- 
holders." The  owner  of  stock,  who  has  hypothe- 
cated or  pledged  the  same,  is  the  proper  party  to  be 
assessed  on  such  stock.  Tucker  v.  Aiken,  7  N.  H. 
113'. 

It  follows  in  strict  analogy  that  the  pledgee  of 
stock  is  liable  to  tax  levied  on  the  shares  held  by 
him.    Waltham  Bank  v.  Waltham,  10  Met.  334. 

It  should  be  borne  in  mind  that  capital  and  shares 
of  stock  are  distinct  property,  and  that  the  statu- 
tory exemption  of  one  is  not  to  be  construed  as  ex- 
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surplus  as  well  as  capital,  and  the  franchise  in 
addition,  so  that  the  property  of  every  company 
may  consist  of  three  separate  and  distinct 
things,  which  are  its  capital  stock,  its  surplus 
and  Its  franchise;  but  these  three  things,  several 
in  the  ownership  of  the  company,  are  united 
in  the  ownership  of  the  shareholders.  The 
share  stock  covers,  embraces,  represents  all 
three  in  their  totality;  for  it  is  a  business  pho- 
tograph of  all  the  corporate  possessions  and 
possibilities.  A  company  also  may  have  no 
surplus,  but,  on  the  contrary,  a  deficiency 
which  works  an  impairment  of  its  capital  stoc£ 
Its  actual  value  is  then  less  than  its  nominal  or 
par  value,  while  yet  the  share  stock,  strength- 
ened by  hope  of  the  future  and  the  support  of 
earnings,  may  be  worth  its  par,  or  even  more. 
And  thus  the  two  things,  the  company's  capital 
stock  and  the  shareholder's  capital  stock,  are 
essentially  and  in  every  material  respect  differ- 
ent. They  differ  in  their  character,  in  their 
elements,  in  their  ownership  and  in  their 
values.  How  important  and  vital  the  differ- 
ence is,  became  evident  in  the  effort  by  the 
state  authorities  to  tax  the  property  of  the  na- 
tional banks.  The  effort  failed,  and  yet  the 
share  stock  in  the  ownership  of  individuals  was 
held  to  be  taxable  as  against  them.  The  cor- 
poration and  its  property  were  shielded,  but  the 
shareholders  and  their  property  were  taxed. 

^ow,  some  degree  of  confusion  and 
trouble  have  come  in  because  these  two  differ- 
ent things  are  denominated  alike  "  capital 
stock,"  making  the  expression  sometimes  am- 
biguous. It  IS  the  important  and  decisive 
phrase  in  the  Law  of  1857  under  which  the  as- 


sessment here  resisted  was  made,  and  requires 
of  us  to  determine  at  the  outset  in  which  sense 
it  was  used.  The  section  reads  thus:  "The 
capital  stock  of  every  company  liable  to  taxa- 
tion, except  such  part  of  it  as  shall  have  been 
excepted  in  the  assessment  roll,  or  shall  have 
been  exempted  by  law,  together  with  its  sur- 
plus profits  or  reserved  funds  exceeding  10  per 
cent  of  its  capital,  after  deducting  the  assessed 
value  of  its  real  estate,  and  all  shares  of  stock 
in  other  corporations  actually  owned  by  such 
company  which  are  taxable  upon  their  capital 
stock  under  the  laws  of  this  State,  shall  be 
assessed  at  its  actual  value,  and  taxed  in  the 
same  manner  as  the  other  real  and  personal 
estate  of  the  county."  There  are  reasons 
in  abundance  for  the  conclusioD  that  by 
the  phrase  *' capital  stock"  the  statute  means 
not  the  share  stock,  but  the  capital  owned 
by  the  corporation;  the  fund  required  to  he 
paid  in  and  kept  intact  as  the  basis  of  ibe 
business  enterprise,  and  the  chief  factor  of 
its  safety.  One  ample  reason  is  derived  from 
the  fact  that  the  tax  is  assessed  against  the  cor- 
poration, and  upon  its  property,  and  not 
against  the  shareholders,  and  so  upon  their 
property.  In  theory,  every  tax  is  charged 
against  some  person,  natural  or  artificial,  resi- 
dent or  nonresident,  known  or  unknown.  It 
is  assessed,  not  upon  property  irrespective  of 
ownership,  but  against  persons  in  respect  to 
their  property  (iv«o  York  v.  New  Tori  Tax 
(Jom/n,  23  N.  Y.  215);  and  effects,  not  merely 
a  lien,  but  also  a  personal  liability.  On  the 
assessment  rolls  in  iim  case  appeared  the  name 
of  the  relator  as  the  person  assessed,  and  the 


emptinff  the  other;  and  so  the  levy  of  a  tax  on  one 
is  not  the  imposition  of  a  similar  tax  on  the  other. 
People  V.  New  York  Tax  Oomrs.  71  U,  8.  4  Wall. 
250, 18  L.  ed.  860;  Van  Allen  v.  The  Assessors,  70  U. 
8. 3  Wall.  573, 18  L.  ed.  228;  Memphis  v.  Farrinerton, 
8Bazt.  539. 

Mr.  Waterman  says,  in  his  valuable  treatise  on 
Taxation  (§  250):  '^Exemption  from  taxation  is  not 
favored  by  the  courts,  and  It  is,  in  greaeral,  strictly 
construed;  and  it  has  been  held  in  Maryland  that 
the  Legislature  cannot  grant  to  a  corporation  an 
immunity  from  taxation  or  any  other  corporate 
privilege  beyond  the  power  of  a  subsequent  Leg-is- 
lature  to  repeal  or  revoke."  State  v.  Northern 
Cent.  R.  Co.  44  Md.  181. 

It  may  be  afllrmed  that  the  taxation  of  corporate 
stock  to  meet  and  defray  the  ordinary  expenses  in- 
cident to  grood  government  is  a  principle  of  very 
extensive  application,  and  one  that  has  been  en- 
forced by  all  courts  from  a  very  early  period. 

*'The  taxing  power  Is  of  vital  importance/'  said 
ChUf  Justice  Marshall  in  Providence  Bank  v.  Bill- 
ings, 20  U.  S.  4  Pet.  561,  7  L.  ed.  065;  "its  abandon- 
ment ought  not  to  bo  presumed  in  a  case  in  which 
the  delil)erate  purpose  of  the  State  to  abandon  it 
does  not  appear." 

Duiu  of  aagefsors. 
It  is  not  a  controlling  fact  in  the  assessment  of 
the  capital  stock  of  a  corporation  that  the  whole 
capital  was  originally  invested  in  real  estate;  It  is 
the  duty  of  the  assessors  to  ascertain  the  present 
value  of  the  stock,  and  from  this  to  deduct 
the  assessed  value  of  the  real  estate.  While  the 
Indebtedness  of  the  corporation  is  a  proper  sub- 
ject for  consideration  in  estimating  the  value  of 
stock,  there  is  no  authority  for  its  deduction  from 
the  value  after  on  estimate  of  the  same  has  been 
made.  People  v.  Asten,  1  Cent.Bep.  770, 100  N.Y.507. 
12  L.  R.  A. 


If  the  stock  of  the  corporation  be  assessed  at  its 
actual  value,  it  would  seem  necessarily  to  foUow 
that  all  the  property  of  the  corporation  "capable 
of  private  ownership"  was  included  in  the  valua- 
tion (Burke  v.  Badlam,  57  OaL  5W);  but  where  the 
assessment  of  the  franchise  of  a  corporatfon  is 
specially  provided  for,  either  by  statute  or  as  pait 
of  the  organic  law,  and  it  is  also  provided  that 
•*8tock"  and  **ever3rthing  capable  of  private  owner- 
ship" shall  be  taxed,  it  is  within  the  province  of 
the  Legislature  to  provide  the  rule  for  taxing  the 
property  of  corporations  by  excluding '^stocka,'^  or 
the  shares  of  capital  stock,  and  including  the  prop- 
erty and  the  franchise  only.  Ban  Jose  Gas  Co.  t. 
January,  57  Gal.  614;  Burke  v.  Badlam,  57  Gal.  Ol: 
Spring  Valley  Water  Works  v.  Schottler.  «  CWL 
114;  Porter  v.  Bockf  ord.  R.  L  &  St.  L.  R.  Co.  78  UL 
501. 

Power  of  taxation  is  an  incident  of  8o\'ereIgncy 
employed  to  secure  a  revenue  for  its  maintenaDce; 
Its  exercise  belongs  to  the  States  independent  of 
the  United  States  government,  affected  only  by 
those  laws  which  Congress  may  enact  with  respect 
to  the  property  of  the  United  States,  and  tlw»  reve- 
nues thereof  (McCulloch  v.  Maryland,  17  C  S.  4 
Wheat.  816,  4  L.  ed.  570;  Lane  County  v.  Oregon,  74 
U.  S.  7  Wall.  77, 10  L.  ed.  104;  Union  Pac.  R.  Ca  t. 
Peniston,  86  U.  S.  18  WalL  29, 21  L.  ed.  788V:  and  it 
attaches  alike  upon  everything  within  the  junrfic- 
tion  of  the  State,  not  the  property  of  the  United 
States  nor  means  employed  for  the  pertormaDce  of 
the  functions  of  the  United  States.  People  v.  O*?- 
man,  4  Cal.  47. 

The  power  is  supreme,  in  the  absence  of  contim- 
tional  restrictions.  McCulloch  v.  Maryland,  gui^^ 
McCauley  v.  Brooks,  16  OaL  U:  Seals  v.  Amador 
County.  85  Oal.  624;  People  v,  Pacheco,  27  CaL  17* 
Taylor  v.  Palmer,  31  OaL  240;  Stockton  &  V.  R.OtK 
V.  Stockton,  41  Gal.  148;  San  Jo66  v.  San  Joe^  1 9t. 
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amouDt  of  the  tax  became  a  charge  against  it. 
Of  course,  it  could  only  be  assessed  and  taxed 
in  respect  to  its  own  property, — that  which  in 
its  corporate  character  it  owned  and  possessed; 
and  so  it  follows  inevitably  that  the  Statute 
concerns  the  company's  capital  stock,— that  is, 
its  real  and  actual  capital, — and  not  in  any  re- 
spect the  share  stock  which  it  does  not  own, 
and  whose  possessors  have  not  been  assessed. 
Another  reason  is  found  in  those  terms  of 
the  Statute  which  include  and  exclude,  re- 
spectively, speciflcjcinds  or  classes  of  property 
in  the  corporate  ownership.  Thus,  the  assess- 
ment is  to  be  laid,  not  merely  upon  the  capital 
stock  of  the  corporation,  but  also  upon  its  sur- 
plus. No  such  explicit  direction  was  neces- 
sary, except  on  the  assumption  that  bv  the 
words  "  capital  stock "  was  meant  simply 
''capital"  which  would  not  include  surplus, 
and  so  required  that  it  be  subjected  by  name 
to  the  valuation.  If  the  share  stock  was 
meant,  its  value  would  include  surplus,  and 
make  its  specification  not  only  needless,  but 
confusing.  But  while  the  Statute  includes 
surplus  by  specific  mention,  it  excludes  fran- 
chise by  omitting  it.  The  omission  of  fran- 
chise is  emphasized  by  the  careful  inclusion  of 
surplus.  It  is  fully  and  definitely  settled  that 
the  tax  imposed  by  the  Statute  is  not  upon 
franchise.  New  York  v.  New  York  Tax  Comrs. 
67  U.  S.  2  Black,  620,  17  L.  ed.  451.  But,  if 
that  be  so,  it  is  not  upon  the  share  stock,  for 
that  represents  the  value  of  the  corporate  fran- 
chise as  a  part  of  the  total  of  the  corporate 
property;  and  so,  both  by  what  it  specifically 
includes  and  silently  excludes,  the  Statute  itself 


informs  us  that  by  "  capital  stock  "  it  means 
and  intends  the  company's  actual  capital  paid 
in  and  possessed,  and  not  at  all  or  in  any  sense 
the  share  stock.  The  same  thing  becomes  ap- 
parent from  a  stud^  of  the  whole  line  of  legis- 
lation which  culmmated  in  the  Law  of  1857. 
It  was  traced  in  detail  upon  the  armiment  with 
zreat  industry  and  wealth  of  illustration.  We 
have  verified  it  by  traveling  over  the  same 
track,  and  without  taking  pains  to  reproduce 
it,  nmy  assert  the  general  result  which  it  dis- 
closes, and  select  out  one  or  more  illustra- 
tions. The  investigation  shows  that,  the  word 
**  capital "  and  the  phrase  *•  capital  stock  "  are 
used  interchangeably  and  synonymously,  and, 
where,  the  latter  phrase  occurs,  there  is  almost 
always  something  in  the  Statute  which  stamps 
and  labels  it  as  referring  to  the  actual  capiud 
of  the  company.  Thus  the  Law  of  1823  (chap. 
262),  after  providing  for  the  taxation  of  all 
persons  owning  or  possessing  property,  pro- 
ceeds to  declare  that  corporations  shall  be 
deemed  persons  for  the  purposes  of  the  Act, 
and  requires  them  to  furnish  a  statement  of 
the  amount  of  "  capital  "  actually  paid  in;  and 
then,  referring  to  turnpike  and  bridge t:ompa- 
niea,  requires  them  to  state  "  the  amount  of 
capital  stock  actually  paid  in  or  secured  to 
be  paid  in."  Both  clauses  refer  to  the  same 
assets  or  fund,  naming  it  indiscriminately  "capi- 
tal" and  "  capital  stock."  Again,  in  the  Law 
of  1825  (chap.  254),  the  assessors,  after  putting 
the  corporation  by  name  on  the  assessment 
roll,  are  required  to  add  the  amount  ''of  its 
capital  stock  paid  in  or  secured  to  be  paid  in," 
and  to  designate  how  much  of  it  is  in  real  and 


C.  B,  Co.  63  Cal.  475;  Mason  v.  Kennebec  4r  P.  R.  Co. 
81  Me.  216;  Mount  Washingrton  Road  Go's  Petition, 
85  N.  H.  135;  Bank  of  Chenango  v.  Brown,  26  N.  Y. 
46?:  Sw^an  v.  WlliJams,  2  Mioh.  442;  Bennington  v. 
Park,  50  Vt.  178. 

What  the  tax  includes. 
A  tax  upon  capital  stock  is  a  tax  upon  the  bonds 
and  securities  of  which  it  is  exclusively  composed. 
No  tax  can  be  imposed  by  the  law  or  authority  of 
any  State,  upon  the  bonds  in  which  the  capital  of 
a  bank  is  inveetod,  nor  upon  any  person,  society  or 
corporation  in  the  relation  of  owner  of  said  bank; 
yet  this  would  be  done  by  taxing  the  capital  stock 
of  the  bank.  These  doctrines  are  well  settled  by 
adjudged  cases  in  this  and  other  courts.  Weston 
Y.  Charleston,  27  U.  8.  2  Pet  449,  7  L.  ed.  481;  New 
Tork  V.  New  York  Tax  Comrs.  67  U.  8.  2  Black.  620, 
17  L.  ed.  451. 60  U.  S.  2  Wall.  200, 17  L.  ed.  7fl8;  Whit- 
ney V.  Madison,  28  Ind.  881. 

Judicial  construction  of  the  lUinois  statute. 

The  words  **capital  stock,"  as  used  in  the  Reve- 
nue Law  of  Illinois,  mean- the  property  of  the  cor- 
poration, and  not  the  shares  of  the  stock  owned  by 
the  shareholders,  either  separately  or  in  the  aggre- 
gate. 

It  was  competent  for  the  Legislature,  under  the 
State  Constitution,  to  require  the  capital  stock  of 
corporations,  as  thus  construed,  to  be  assessed  for 
the  purpose  of  taxation  against  the  corporation. 

The  franchise  of  a  corporation  is  property,  and 
as  such  it  may  be  a  proper  object  of  taxation,  in 
proportion  to  its  value,  the  same  as  other  property. 

This  confltructlon  of  the  Statute  Is  sustained  by 
the  general  current  of  authority.  Bank  of  the  Re- 
public V.  Hamilton  County,  21  HI.  53;  Rome  R.  Co. 
V.  Sullivan,  14  Qa.  275;  Hannibal  &  St.  J.  K.  Co.  v. 
Sfaacklett,  30  Mo.  660;  New  Haven  v.  New  Haven 
12  L.  R.  A. 


Bank,  81  Conn.  106;  Abb.  Dig.  of  Law  of  Corp.  §  136, 
p.  46;  Van  Allen  v.  The  Assessors,  70  U.  S.  8  Wall. 
583, 18  L.  ed.  234;  Louisville  First.  Nat.  Bank  v.  Ken- 
tucky, 76  U.  8.  9  WaU.  863,  19  L.  ed.  701;  New  York 
v.  New  York  Tax  Comrs.  71  U.  8.  4  Wall.  268,  18  L. 
ed.  850;  Porter  v.  Rockford,  R.  I.  &  St.  L.  R.  Co.  76 
111.  661;  State  Tax  on  Railway  Gross  Receipts,  82  U. 
S.  15  Wall.  296,  21  L.  ed.  168;  Society  for  Savings  v. 
Colte,  78  U.  8.  6  Wall.  694,  18  L.  ed.  897;  Oooley. 
Const.  LIm.  496. 

In  *'De8ty  on  Taxation"  it  is  said:  "The  mode  of 
collecting  the  tax  on  the  shares  of  a  corporation, 
by  requiring  Its  officers  to  pay  the  tax  directly  into 
the  treasury  of  the  State,  is  a  valid  mode,  even  in 
the  case  of  the  national  banks.  Louisville  First 
Nat.  Bank  v.  Kentucky,  76  U.  8.  9  Wall.  368,  19  L. 
ed.  701;  McY eagh  v.  Chicago,  40  IlL  818;  State  v.  May- 
hew,  2  QUI,  487;  New  Orleans  v.  Louisiana  Sav. 
Bank,  81  La.  Ann.  828;  Barney  v.  State,  42  Md.  480. 

A  railroad  company  required  to  pay  to  the  State 
one  fifth  of  its  fares  collected  cannot  plead  the 
unconstitutionality  of  the  Statute  requiring  such 
payment,  in  a  suit  for  the  recovery  of  the  moneys 
so  collected."  State  v.  Baltimore  &  O.  R.  Co.  34 
Md.844. 

It  will  be  necessary  always  to  consult  the  charter 
law  of  the  corporation  to  be  assessed,  or  the  statute 
law  under  which  the  assessment  is  to  be  made,  in 
order  to  determine  the  course  to  be  pursued  in 
making  the  assessment.  Corporations  are  general- 
ly required  to  furnish  sworn  statements  of  their 
property  with  values.  These  furnish  the  basis  for 
the  assessment,  but  are  not  conclusive;  other  val- 
ues may  be  given  by  the  assessors,  ascertained  from 
other  souToes  of  information.  Welty,  Assess- 
ments, S 181. 

Comments  of  the  New  York  Court  of  Appeals. 
Commenting  upon  this  position,  the  New  York 
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New  York  Coubt  of  Appeals 
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how  much  in  personal  property,  and  so,  no 
doubt  is  left  that  by  ''  capital  stock "  was 
meant  simply  the  "capital"  possessed  in  cash 
or  invested  m  securities  or  real  estate. 

The  illustrations  might  be  multiplied  and 
fortified  by  reference  to  numerous  acts  relat- 
ing to  the  formation  or  management  of  manu- 
facturing, railroad  business,  and  telegraph 
companies,  in  which  the  two  forms  of  expres- 
sion are  used  indiscriminately  and  as  converti- 
ble terms:  but  I  think  quite  enough  has  been 
said  to  require  unhesitating  assent  to  the  propo- 
sition that,  under  the  Law  of  1857,  the  thing  to 
be  taxed  is  the  capital  of  the  Company,  and  not 
the  shares  of  the  stockholders.  Indeed,  I 
should  feel  bound  to  apologize  for  arguing 
what  seems  to  me  so  simple  and  plain  a 
proposition,  were  it  not  for  the  fact  that  it  has 
been  largely  ignored  by  assessors,  and  not  al- 
ways clearly  kept  in  mind  by  the  courts,  and 
but  for  the  further  fact  that  the  right  to  adopt, 
as  the  taxable  valuation,  the  value  of  the 
shares,  totally  disregarding  the  value  of  the 
CcHnpany's  capital,  has  b^n  asserted  in  this 
case,  maintained  by  the  courts  below,  and 
claimed  to  be  fully  justified  by  very  much 
which  we  ourselves  have  decided  or  said. 
Before  examining  the  cases  in  detail,  to  see 
whether  they  hamper  our  freedom  of  judgment 
upon  the  question  presented,  I  think  it  safe, 
and  also  prudent,  to  assert  three  things  as  ap- 
plicable generally,  and  to  all  the  cases  alike: 
first,  this  court  has  never  decided,  either  by  a 
direct  determination  or  by  necessary  implica- 
tion, that  the  Law  of  1857  authorizes  the  im- 
position of  a  tax  ui)on  anything  else  than  the 


actual  capital  of  the  corporations,  together  with 
their  surplus;  second,  that  the  precise  question 
whether  the  capital  of  the  companies  or  the 
share  stock  of  the  shareholders  forms  the  basis 
of  valuation,  and  the  thing  to  be  assessed,  has 
not  been  heretofore  formally  and  distinctly 
presented:  and,  third,  that  all  seemingly  erro- 
neous expressions  of  opinion  are  corrected  at 
once  when  they  are  referred  to  the  permissible 
conditions  under  which  the  value  of  the  share 
stock  in  the  market  may  be  referred  to,  not  as 
the  thing  to  be  valued  and  assessed,  but  as  an 
aid  or  help  in  discovering  the  value  of  the 
other  and  different  thing  which  is  to  be  valued 
and  assessed.  Keeping  these  general  proposi- 
tions in  mind,  we  now  recur  to  the  cases. 

The  most  important,  because  it  opened  the 
door  and  led  the  way  to  some  doubtful  modes 
of  expression,  is  that  of  Otwego  Starch  Factefy 
V.  Dolloway,  21  N.  Y.  449.  That  was  an  actioo 
against  the  assessors  to  recover  dama^res  for 
having  laid  an  assessment  upon  the  ]>]aintiif 
company  without  jurisdiction  and  in  violation 
of  law.  Two  grounds  of  liability  were  as- 
serted,—one,  that  the  business  residence  of  the 
corporation  was  at  Auburn,  in  the  County  of 
Cayuga,  and  the  assessors  of  Oswego  had'  no 
jurisdiction  to  assess  it  at  all;  and  the  other,  that 
the  valuation  was  excessive,  and  based  upon 
the  share  value  and  the  fact  of  a  sucoessfol 
and  lucrative  business.  The  report  of  the  case 
shows  merely  that,  after  deducting  from  the 
par  capital  the  assessed  value  of  the  real  estate, 
the  assessors  added  to  the  balance  75  per  cent 
to  reach  actual  value.  I  have  examined  the 
original  case  preserved  in  our  records,  and  it  de- 


Ck)urt  of  Appeals,  through  Mr.  JuBticeDenio^  says: 
**If  it  were  alleged  that  this"  (the  nominal  capital) 
^*did  not  represent  its"  (the  stock*s)  **actual  value  it 
would  he  their  duty  to  look  at  its  market  price, 
and  if  necessary,  to  ascertain  the  character  and 
worth  of  the  securities  in  which  its  funds  had  been 
invested.  It  would  be  equally  thehr  duty  to  in- 
quire whether  any  of  his  .'property,  into  which  the 
capital  bad  .been  converted,  was  exempt  by  law 
from  taxation.  Prima  facie,  it  may  he  that  the 
nominal  amount  of  the  capital  would  be  considered 
Its  actual  value,  but  where  it  should  be  shown  that 
it"  (the  corporation)  **had  met  with  losses,  or  that 
Its  Investments  had  otherwise  depreciated,  other 
means  would  have  to  be  resorted  to,  in  order  to 
ascertain  the  actual  value  of  the  assets  in  which  Its 
capital  consisted.  The  market  price  of  Its  shares 
would  ordinarily  furnish  a  practical  test;  but  either 
the  assessor  or  the  taxpayer  would  have  a  right  to 
examine  and  have  an  estimate  made  of  the  value  of 
the  securities."  People  v.  New  York  Tax  Oomrs. 
88N.Y.194. 

Comments  of  the  Ulissowri  Supreme  Court. 
In  the  case  of  State  v.  Hannibal  &  St.  J.  R.  Ck>.,  87 
Ho.  968,  the  court  says:  **If  the  property  of  a  cor- 
poration is  taxed  In  the  hands  of  the  stockholders, 
it  cannot  be  taxed  in  the  hands  of  the  corporation 
also.  A  corporation  is  taxable,  like  a  natural  per- 
son, but  it  is  not  to  be  taxed  twice." 

Comments  of  the  Calif  omia  courts. 

The  courts  of  California  expressly  recognised  the 
effect  of  an  assessment  upon  corporate  property 
and  the  assessment  of  its  shares  in  the  hands  of  its 
stockholders  as  involving  a  double  taxation,  and 
hence  iHegtO.  Section  8006  of  the  Politloal  Code  is 
an  expressly  legislative  prohibition  of  such  a 
method  of  assessment,  and  {is  couched  in  the  f  ol- 
12  L.  R.  A. 


lowing  language:  **Sliare8  of  stock  in  corpors- 
tlons  possess  no  intrinsic  value  over  and  above  the 
actual  value  of  the  property  of  the  oorporatton 
which  they  stand  for  and  represent,  and  the  ohbbm? 
mcnt  and  taxation  of  such  shares  and  also  of  the 
corporate  property  would  be  double  taxation. 
Therefore  all  property  belonging  to  oorpotrationi 
shall  be  assessed  and  taxed,  but  no  assessment  diaO 
be  made  of  shares  of  stock,  nor  shall  any  bolder  he 
taxed  therefor." 

Under  judidial  Interpretation  of  this  section,  it 
had  been  held  that  to  assess  all  the  corporate  prop- 
erty to  the  corporation  and  the  shares  of  the  stock 
to  the  holders  thereof  is  double  taxatloii,  and  li 
prohibited.    Burke  v.  Badlam,  67  Gal.  504. 

"Capital,"  eo  nomine^  was  held  taxable  in  Su 
Fmndaco  v.  Spring  Valley  Water  Works,  M  CtiL 
S71,  but  a  corporation  cannot  be  taxed  on  capHal 
stock  which  it  does  not  hold.  People  v.  National 
Gold  Bank,  61  Gal.  608. 

National  bank  stock  invested  under  the  l>B«M"g 
Act  of  1804,  in  federal  securities,  cannot  be  taxed. 
nor  can  the  corporation  be  taxed  as  the  owner  of 
such  securities.  Bank. Tax  Case,  68  U.  8.SWafl. 
200, 17  L.  ed.  798;  Collins  v.  Chicago,  4  Biss.  47S:  8tam- 
ter  County  v.  National  Bank  of  GainesvlUe^ttAli. 
464:  New  York  v.  New  York  Tax  Gomre.  e;  U.  S.S 
Black,  820. 17  L.  ed.  461;  New  Orleans  v.  Peopled 
Bank,  87  La.  Ann.  646. 

Tax  on  ahaares  of  stock  as  disUnguiUkea  from  tMs 
other  methods. 

The  distinction  outlined  in  the  principal  oai» 
sufficiently  indicates  the  importance  of  dlstlnguiife- 
ing  a  tax  on  shares  of  stock  held  by  IndifMail 
holders'Aud  a  tax  on  capital  stock.  In  an  exliais> 
tive  note  appended  to  section  663,  Cook  oo  9tock 
and  Stockholders  saya:  "In  the  case.  Porter  t. 
Bookford,  R.  L  &  St.  L.  R.  Co.  76  HL  S6i  a8rS),the 
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People,  ex  rd.  Union  Trust  Co.  v.  Coleman. 


velops  a  state  of  facts  very  much  broader  than 
the  report  of  the  case  indicates.  The  corpora- 
tion had  made  no  list  or  statement  of  its  assets,  as 
required  by  law.  It  chose  to  leave  the  asses- 
sors in  the  dark,  and  furnish  them  with  no  in- 
formation. They  were  compelled  to  act  upon 
such  facts  as  they  could  ascertain.  They 
knew  the  prosperous  character  of  the  business, 
and  had  reason  to  believe  that  the  company 
had  a  large  surplus,  but  could  not  ascertain 
how  much.  In  this  dilemma  they  inquired  as 
to  the  value  of  the  share  stock,  and  claim  that 
they  found  it  worth  nearly  double  its  par. 
Thereupon  they  added  a  part  of  that  premium 
to  the  nominal  capital,  as  being  the  actual 
value  of  the  capital  and  its  accretions  in  the 
form  of  surplus.  In  all  this  there  was  no  at- 
tempt to  assess  the  share  stock,  but  simply  an 
effort  to  get  at  the  actual  value  of  capital 
and  surplus  together.  On  the  day  for  the 
hearing  of  objections,  the  president  of  the 
corporation  appeared.  He  made  an  affidavit 
which  claimed  that  the  company  could  only  be 
assessed  at  Auburn,  but  which  uttered  no 
word  of  complaint  against  the  valuation  put 
upon  capital  and  surplus,  and  furnished  no 
information  on  that  subject.  On  the  trial  he 
testified  that  no  other  proof  than  his  affidavit 
was  put  before  the  assessors.  The  latter  in 
their  answer  explicitly  deny  that  they  took  into 
account  the  value  of  the  profitable  business, 
or  that  they  took  as  a  basis  the  full  value  of 
the  share  stock.  On  such  a  state  of  facts,  the 
decision  which  upheld  the  action  of  the  asses- 
sors was  entirely  correct  and  sound,  and  in 
complete  accord  with  the  views  which  I  have 
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herein  expressed.  But,  while  the  decision  was 
right  I  am  compelled  to  admit,  that  some  of 
the  reasons  in  the  opinion  are  open  to  criti- 
cism. Judge  Denio  does  8a;^,*in  substance,  that 
the  actual  value  of  the  capilal  may  be  swollen 
above  its  par  value  by  crediting  to  it  the  money 
value  of  the  fact  that  "  the  enterprise  was  hap- 
pily chosen  and  skillfullv  conducted."  But 
the  Statute  does  not  tax  either  the  choice  or  the 
conduct.  Those  are  the  chief  elements  in  the 
value  of  the  franchise,  and  the  law  does  not 
tax  the  franchise.  If,  as  I  think,  may  be  the 
truth,  the  learned  judge  had  in  his  mind  that 
the  happy  choice  and  skillful  conduct  of  the 
enterprise  fairly  indicated  an  accretion  to  capi- 
tal 01  accumulated  surplus,  and  meant  onlv  to 
say  that  the  value  of  that  accretion  should  be 
added  to  capital,  then  he  kept  within  the 
boundaries  of  the  Statute.  But,  beyond  that, 
he  intimated  ^uite  plainly  that  the  value  of  the 
share  stock  is  the  fair  equivalent  of  capital 
and  surplus.  In  that  conclusion  I  cannot  con- 
cur, but  I  disagree  with  less  reluctance  be- 
cause the  learned  judge  himself,  in  a  later 
case,  very  nearly  corrected  the  error,  even  if 
he  did  not  acknowledge  it.  That  was  the  case 
of  People  V.  Tax  Comrs.,  23  N.  Y.  192.  The 
question  there  involved  was  the  right  of  the 
corporation  to  have  deducted  from  the  as- 
sessment that  portion  of  its  capital  invested  in 
United  States  bonds  which  had  been  issued 
without  an  express  enactment  exempting 
them  from  taxation.  Judge  Denio  on  this  oc- 
casion a^ain  referred  to  the  Statute  of  1857, 
and  modified  his  views  so  far  as  to  say  that  the 
assessors  ''  may  look  "  at  the  value  of  the  share 


court  clearly  recognized  this  distinction,  and  said: 
»The  legal  property  of  the  shareholder  is  quite  dis- 
tinct from  that  of  the  corporation,  although  the 
shares  of  stock  have  no  value  save  that  which  they 
derive  from  the  corporate  property  and  franchise, 
and  a  tax  levied  upon  the  property  of  the  one  is 
not,  in  a  legal  sense,  levied  upon  tbe  property  of 
the  other.*  See  also  Bradley  v.  Bauder,  86  Ohio  Bt 
28(1880}.  Cf.  The  Delaware R.  Tax, 86 U.S.  18  Wall. 
206,  230, 31 L.  ed.  888,  806;  Earrington  v.  Tennessee, 
95  U.  S.  070, 24  L.  ed.  668,  where  the  distinction  is 
dearly  drawn;  Qulncy  Bridge  Co.  v.  Adams  Ck>unty, 
88  lU.  615.  In.the  case  of  North  Ward  Nat.  Bank 
V.  Newark,  88  N.  J.  L.  880,  the  court  said:  'The 
moneyed  capital  of  a  bank  is  an  entirely  different 
thing  from  Its  capital  stock.  The  former  is  the 
property  of  the  corporation.  It  may  consist  of 
cash  or  of  bills  discounted,  or  be  in  part  invested 
in  real  estate  or  in  the  securities  of  the  federal 
government.  In  whatever  form  it  is  invested,  it  Is 
owned  by  the  bank  as  a  corporate  entity  and  not 
by  the  stockholders.  The  stock  or  shares  represent 
the  interests  of  the  shareholders,  which  entitle 
them  to  participate  In  the  net  profits  of  the  bank 
in  the  employment  of  its  capiml,  and  is  a  distinct 
and  independent  interest  or  property  in  the  share- 
holders held  by  them  like  other  property.*  Tbe  case 
of  Porter  v.  Bockford,  B.  I.  &  St.  L.  B.  Ck>.  supni, 
holds  also  that  a  tax  on  the  'capital  stock*  means 
the  property  of  the  corporation  and  not  the  aggre- 
gate of  the  shares  of  stock.  Bee  also  State  v.  Ham- 
ilton, 5  Ind.  810  (1864),  where  the  word  "stock*  was 
construed  to  mean  the  tangible  property  of  the 
corporation.  But  see  Trask  v.  Maguire,  86  U.  8. 18 
Wall,  an,  21  L.  ed.  988  (1878). 

*'And  even  though  the  value  of  the  capital  stock 
Is  estimated  by  the  aggregate  value  ;of  tbe  shares, 
it  is  BtiU  a  tax  on  the  capital  stock.  New  Orleans 
A;  C.  B.  Co.  r.  Board  of  Assessors,  82  La.  Ann.  19 
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(1880).  See  also  Virghiia  State  Bank  v.  Blchmond* 
89  Va.  113. 

**So  also  where  the  franchise  is  valued  in  that  man- 
ner for  taxation.  Com. v.  Hamilton  Mf g.Co.04  Mass. 
206  (1866);  Atty-Gen.  v.  Bay  State  Min.  Co.  90  Mass. 
148  (1868).  Hamilton  Mfg.  Co.  v.  Massachusetts,  78 
U.  S.  6  Wall.  682, 18  L.  ed.  904  (1867/,  holds  that  a  tax 
on  the  excess  of  the  market  value  of  the  corporate 
realty  and  machinery  is  a  franchise  tax.  In  In- 
diana it  is  held  that  a  tax  on  the  shares  of  stock  iff 
the  proper  mode  of  taxation,  unless  the  statute 
provides  otherwise.  Whitney  v.  Madison,  28  Ind. 
881. 

'"The  mere  fact  that  the  corporation  is  compelled 
to  pay  the  tax  does  not  prevent  its  being  consid- 
ered a  tax  on  the  shares.  Louisville  First  Nat. 
Bank  v.  Kentucky,  76  U.  S.  9  Wall.  863, 860, 19  L.  ed. 
701,  708,  per  MiUer,  jr." 

Extended  review  oj  the  mOhoriiiee. 

Suggestive  commentary  is  found  upon  laws  reg- 
ulating corporate  stocks,  and  the  method  of  their 
taxation  in  section  74  of  Desty  on  Taxation,  from 
which  we  extract  the  following:  *'A  tax  on  the 
shares  is  in  the  nature  of  a  tax  on  incomes.  Mem- 
phis V.  Bnsley,  6  Baxt.  666;  Union  Bank  v.  State,  9 
Yerg.  400.  It  is  not  a  charge  against  the  corpora- 
tion, and  Is  not  payable  by  the  receiver  of  a  dis- 
solved corporation.  Belfe  v.  Columbia  L.  Ins.  Co. 
11  Mo.  App.  874;  Lionberger  v.  Bowse,  43  Mo.  07. 
Where  they  are  taxable  to  the  shareholders,  it  is  not 
competent  to  tax  the  corporation  itself,  or  the 
shares  of  nonresidents.  State  v.  Thomas,  26  N.  J. 
L.  181.  Shares  and  stock  are  ssmonymous,  within 
the  requirement  of  the  statute  that  each  corpora- 
tion must  give  in  for  taxation  the  part  or  portion 
of  the  capital  stock  which  he  owns.  Harrison  v. 
Vines,  46  Tex.  15.  Shareholders  are  liable  to  be 
taxed  on  the  market  value  of  their  stock,  regard- 
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stock,  which,  he  adds,  "  would  ordinarily  fur- 
nish a  practical  test/'  and  he  cites  his  own  pre- 
vious decision.  Four  of  the  judges,  concurring 
in  the  result,  disagreed  as  to  the  construction  oi 
the  Statute,and  one,  Judge  Comstock,  dissented 
entirely,  and  wrote  out  his  views  at  length. 
That  opinion  shows  that  "capital"  and  "capi- 
tal stock"  are  used  indiscriminately  to  desig- 
nate the  estate  of  the  corporation,  and  that 
such  estate,  and  not  the  share  stock,  is  the  suh- 
iect  of  the  valuation.  The  report  of  the  case 
leaves  it  probahle  that  a  majority  of  the  court 
to  that  extent  concurred.  It  is  to  be  noted 
that  in  neither  of  these  cases  was  the  precise 
question  now  discussed  formally  or  definitely 
presented,  or  necessarily  involved,  and  that  in 
neither  opinion  is  it  asserted  that  the  share 
stock,  instead  of  the  capital,  is  the  subject  of 
taxation.  That  doctrine  has  arisen,  if  at  all, 
as  an  inference  from  what  was  said,  and  not 
from  what  was  decided.  It  is  further  to  be 
observed  that  in  these  two  cases  Judge  Denio 
betrays  a  consciousness  that  his  test  of  share 
value  is  both  unsound  and  applicable  only  in 
instances  which  compel  it  as  a  necessity;  for — 
first,  he  says  "  there  is,  doubtless,  an  incon- 
gruity in  including  the  accumulated  profits 
above  ten  per  cent  in  the  assessment  where  the 
capital  is  assessed  at  its  market  value,"  and  as- 
signs as  a  reason  what  I  have  alreadv  said, 
that  to  assess  the  share  stock  assesses  tne  sur- 
plus, and  makes  its  specific  mention  wholly 
superfluous,  and,  second,  he  explicitly  admits 
that  "  either  the  assessor  or  the  taxpayer  would 
have  a  right  to  examine  and  have  an  estimate 
made  of  the  securities."  That  admission  is 
fatal  to  any  theory  that  the  share  stock  is  the 
subject  of  valuation,  for,  if  it  is,  the  value  of 
the  securities  representing  the  capital  is  totally 
immaterial,  and  the  right  to  have  it  valued  de- 
pends upon  its  being  the  very  subject  of  taxa- 
tion. 


Three  other  cases  followed  the  two  upon 
which  I  have  commented  in  which  the  Statute 
was  referred  to, — People  v.  Dolan,  86  N.  Y. 
59;  PeopU  v.  Ferguson,  88  N.  Y.  89;  ?»- 
pie  V.  Boa/rd  of  Assessors,  89  N.  Y.  81.  They 
related  to  the  permitted  deductions  and 
exemptions,  and  can  scarcely  be  said  to  bear 
upon  our  present  inquirv,  except  inferentiaUy, 
and  the  inferences  which  they  suggest  are  oi:r- 
tainly  not  in  the  direction  of  a  right  to  value 
the  share  stock  instead  of  the  capitaL  We 
come  now  to  the  decision  in  People  ▼.  Tax 
Gomrs.,95  N.  Y.  554.  It  would  be  quite  suffi- 
cient to  say  of  that  case  that  it  involved  in  bo 
degree  the  question  here  at  issue.  The  sole 
conflict  between  the  contending  partieB  as- 
sumed that  capital  and  surplus  aggregated  bad 
been  fairly  and  justly  valued,  and  that  the 
property  to  be  taxed  was  such  capital  and  sur- 
plus. The  opinion  aggregates  them  onder  the 
one  name  of  "capital,'  which  was  not  strictly 
correct,  and  yet  was  sufilciently  so  for  the  par- 
poses  of  an  inquiry,  which  did  not  depend  up- 
on any  special  discrimination  between  thoa. 
That  discrimination  was  so  carefully  made  by 
the  same  pen  in  WiUiams  v.  WesUrn  U.  Teleg. 
Co.,  98  N.  Y.  188,  as  to  leave  no  doubt  that  k 
was  perfectly  understood.  The  point  of  the 
case  was  to  determine  whether  the  real  estate 
was  to  be  deducted  from  the  nominal  capital 
stock  or  from  the  actual  value  of  the  "capital," 
usin^  that  word  as  including  suiplua,  and 
whether  at  the  value  paid  for  it  or  at  the  value 
for  which  it  was  assessed  on  the  asseasment 
rolls.  Those  questions,  and  those  only,  wefe 
decided,  and  if  in  the  process  surplus  was 
treated  as  part  of  capital,  instead  of  an  accre- 
tion beyond  it,  the  ag^gation  was  at  the 
moment  convenient  and  immaterial  to  any  ne- 
cessity of  the  case.  It  did  no  harm,  then,  but 
must  not  be  allowed  to  prevent  upon  a  differ- 
ent inquiry  the  dlscrimmation  which  in  fad 


less  of  the  fact  that  the  capital  of  the  corporation 
has  also  been  taxed,  and  that  the  same  has  been 
paid.  Memphis  v.  Ensley,  6  Baxt.  568;  Porter  v. 
Bockford,  R.  I.  &  St.  L.  R.  Go.  76  lU.  661;  Oswego 
Starch  Factory  v.  Dolloway,  21 N.  Y.  449;  People  v. 
Tax  Comrs.  28  N.  Y.  218;  Minot  v.  Philadelphia.  W. 
&  B.  R.  Oo.  86  U.  S.  18  Wall.  206. 21  L.  ed.  888;  People 
V.  Bradley,  89  IlL  144;  Bank  of  Republic  v.  Ham- 
lltOD  Ck)unty, 2II1L 54;  Quiocy Bridflre Ck>.  v.  Adams 
County,  88  liL  615.  The  stock  of  a  corporation  is  to 
be  assessed  at  its  actual  value,  whether  above  or 
below  the  nominal  par,  and  Irrespective  of  its  pos- 
seeslnff  any  surplus  capital  or  reserve  fund.  Os- 
wego Starch  Factory  v.  Dolloway,  suprck.  Where 
thay  have  been  assessed  upon  valuation  of  his 
shares  they  are  not  entitled  to  a  reduction  on  ao- 
oount  of  indebtedness.  People  v.  Dolan,  86  N.  T. 
62.  See  Bank  of  TJtica  v.  TJtica,  4  Taige,  899,  8  L.  ed. 
487." 

The  Revenue  Act  does  not  make  a  corporation 
liable  for  taxes  assessed  on  its  capital  stock  when 
such  capital  is  represented  by  shares  of  stock  which 
are  not  the  property  of  the  corporation.  People  v. 
National  Gold  Bank,  51  Cal.  606. 

So  a  tax  upon  the  capital  stock  and  franchise  of 
a  corporation  is  not  a  tax  on  the  shares  of  the 
shareholders;  where  the  personal  property  which 
a  corporation  was  required  to  list  for  taxation  em- 
braced the  capital  stock,  an  owner  of  shares  of  the 
stock  of  such  company  is  not  required  to  list  his 
shares  for  taxation.    Jones  v.  Davis,  85  Ohio  St.  474. 

Capital  and  shares  of  stock  are  distinct  property, 
and  the  exemption  of  the  one  will  not  necessarily 
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exempt  the  other;  so  the  taxation  of  one  is  not  aa 
imposition  of  a  tax  on  the  other.  Memphis  v.  Fkr- 
rlngton,  8  Baxt.  689. .  See  New  YoiiE  v.  New  York 
Tax  Comrs.  71  U.  S.  4  WaU.  2S0,  18  K  ed.  890^  Vaa 
Allen  V.  Assessors,  70  U.  S.  8  WalL  573, 18  L.  ed.  29. 

Even  if  the  shares  of  stock  are  erroneoiBiy  as* 
sessed,  it  affords  no  reason  why  the  oapital  stock 
should  not  be  taxed.  It  is  the  fault  of  the  sharp- 
holders  if  they  pay  an  erroneous  tax  oa  their 
shares.    Republic  L.  Ins.  Oo.  v.  Pollak,  75  HL  ftt. 

An  exemption  of  the  capital  stock,  withoot  other 
words  of  limitation,  may  operate  to  exempt  all  tbit 
property  of  the  corporation  (Bank  of  Oommene  r. 
Tennessee,  104 U.S. 406. 26 L.ed. 811:  MemphisftC 
R.CO.  V.Gaines,  97  U.S.  697, 24  L.ed.  ion:  Jobcbt. 
Davis,  86  Ohio  St.  477;  Bank  Tax  Cmo.  6i  F.  SL  S 
WalL 208, 17  L.  ed.  796;  Fanlnffton  v. Tenneane,* 
U.  S.  686, 24  L.  ed.  660);  and  where  the  porpose  for 
which  a  corporation  may  hold  property  is  spedflet 
in  connection  with  the  exemption,  thellmltatloD  of 
taxation  desiarnated  must  be  held  to  apply  only  to 
property.  Burrall  v.  Buahwiok  R.  Oo.  75  N.  Y.  SO: 
San  Francisco  v.  Sprinff  Valley  Water  Worfea  M 
Cal.  575. 

Under  the  Tax  Revenue  Laws  the  capital  of  a  4ih 
mestic  corporation  must  be  taxed,  and  the  sliani 
of  stock  are  exempted;  but  when  a  residait  owm 
stock  in  a  corporation  created  in  another  State.  U 
is  taxable  aiirainst  him.  Porter  v.  Bockf ord,  R.  1- 
&  St.  L.  R.  Co.  78  m.  661.  When  the  oapital  stock  k 
taxable,  the  shares  of  stock  are  exempt  from  tax- 
ation in  the  hands  of  stockholderB^  Bepntlle  L 
Ins.  Co.  V.  PoUak,  tuprcu 
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this  court  had  already  made.  If  beydnd  that 
words  were  used  which  indicate  that  our  judg- 
ments had  been  affected  by  the  opinion  in  the 
Ostoego  Starch  Com,  the  result  was  natural,  so 
long  as  attention  was  not  drawn  to  an  inquiry 
which  would  have  developed  the  eiisting  am- 
biguity and  its  cause. 

The  next  case  relied  upon  by  the  respondents 
is  PeopU  V.  A^n,  100  N.  Y.  597,  1  Cent.  Rep. 
770.  That  again  was  a  question,  and  a  ques- 
tion only,  of  the  mode  of  deducting  the  real 
estate.  No  dispute  existed  over  the  valuation 
of  the  company's  capital  stock.  It  was  deemed 
worth  exactlv  the  par  of  its  nominal  capital, 
and  both  sides  assented  to  that  as  its  actual 
value.  It  was  of  no  consequence  to  the  de- 
cision how  the  assessors  arrived  at  that  value, 
since  no  question  arose  over  it;  and  what  was 
said  in  the  opinion  as  to  the  right  of  the  as- 
sessors to  consider  the  market  value  of  the 
shares  and  the  dividend-earning  power  of  the 
corporation  was  obiter,  and  needless  to  the  sole 
questions  at  issue,  which  were  whether  the 
real  estate  should  be  deducted  at  the  price  paid 
for  it,  or  at  its  assessed  value  on  the  rolls,  and 
whether  an  incumbrance  upon  it  in  the  form 
of  a  mortgage  for  $80,000  should  or  should 
not  be  deducted.  Indeed,  the  remarks  which  I 
have  characterized  as  cbiter  may,  as  we  shall 
presently  see,  have  been  justified  in  their  ap- 
plication to  the  action  of  the  assessors  by  the 
existing  circumstances  which  surrounded  their 
actions,  but  which  do  not  appear  in  the  re- 
port of  the  case. 

The  next  authority  relied  on  by  the  respond- 
ents is  People  v.  Tax  Comrs.,  104  N.  Y.  240,  6 
Cent.  Rep.  881.  There,  again,  the  point  in- 
volved respected  solely  the  deduction  of  real 
estate,  and  the  manner  of  ascertaining  the  val- 
ue to  be  deducted.  Not  one  word  was  said  in 
the  opinion  as  to  what  was  meant  by  the  act- 
ual value  of  capital  stock  and  surplus,  or  what 
was  the  thing  to  be  valued;  for  no  question 
whatever  was  raised  over  that.  The  real  es- 
tate of  the  company  was  a  railroad  situated  in 
a  foreign  country.  Not  being  assessed  upon 
the  rolls  in  tbis  State  or  elsewhere,  its  assessed 
value  could  not  be  deducted,  and  resort  was 
necessarily  had  to  its  actual  value.  The  re- 
lator sought  to  estimate  the  value  of  the  real 
estate  by  fixing,  first,  tbe  aggregate  value  of 
the  whole  railroad,  and  then  deducting  the 
value  of  the  equipment.  This  court  comoated 
that  method  on  the  ground  that  it  imported 
into  the  value  of  the  real  estate  the  additional 
value  of  the  franchise.  When  the  opinion  de- 
clared that ''  the  value  of  the  franchise  of  the 
corporation  is  an  important  element  in  deter- 
mining the  value  of  a  railroad  as  a  whole  or 
the  value  of  its  capital  stock,'*  it  meant  exactly 
what  it  said,  using  the  last  phrase  in  the  sense 
-which  is  entirely  apparent,  viz.,  that  of  the 
share  stock  which  represents  the  railroad  as  a 
whole,  or  the  entire  property  of  the  company 
as  a  railroad  company. 

The  final  case  to  be  examined  is  People  v. 
Coleman,  107  N.  Y.  541,  10  Cent.  Rep.  266. 
It  appeared  that  the  relator's  stock  at  par 
amounted  to  $210,000,  while  its  share  stock 
was  selling  below  par,  and  for  90  cents  on  the 
dollar.  But  the  assessors  did  not  assess  the 
share  stock,  nor  take  its  value  as  the  test  of 
capital,  and  so  showing  no  surplus  but  a  defi- 
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ciency.    On  the  contrary,  they  went  to  the 
company's  own  books  for  information,  and 
there  found,  not  a  deficiency,  but  a  surplus; 
and,  deducting  from  the  aggregate  of  capital 
and  surplus  the  assessed  value  of  the  real  es- 
tate. United  States  stock,  and  the  exempted  10 
per  cent,  they  found  a  taxable  balance  of  about 
$25,000.    The  company  resisted.    Their  coun- 
sel argued  that  "the  assessment  should  not  ex- 
ceed the  market  value  of  the  capital  stock, 
less  statutory  exemptions."    107  N.  Y.  542, 
10  Cent.  Rep.  267.     By  "capital    stock"  he 
plainly  meant  the  share  stock  which  was  sell- 
ing at  90.    The  counsel  for  the  assessors  in- 
sisted   that  ''the  market  value  of  shares  of 
stock  of  the  corporation  is  not  the  proper  and 
sole  test  of  the  value  of  the  corporate  capital." 
On  that  issue  we  sustained  the  assessment.    In 
so  doing,  we  necessarily  decided  that  capital, 
swollen  by  surplus  or  diminished  by  losses, 
was  the  subject  to  be  valued  and  taxed,  and 
not  the  share  stock;  and  that  when  the  actual 
value  of  capital  and  surplus  was  known  and 
established,  in  this  case  by  the  party's  own 
books,  no  reference  to  the  value  of  the  shares 
could  be  permitted  to  lessen    the    valuation. 
The  case,  therefore,  was  correctly  decided,  and 
in  entire  accord  with  the  doctrine  which  I  have 
herein  advocated.     But  the  opinion  contained 
a  statement  which  has  been  cited  as  conclusive 
by  the  general  term,  and  also  on  the  argument 
at  our  bar,  and  to  which  I  now  refer,  because 
it  opens  the  way  to  the  final  point  of  the  dis- 
cussion, and  to  a  fact  which  accounts  for  and 
explains  most  of  the  references  to  the  value  of 
share  stock  which  are  seemingly  of  a  doubtful 
character.      The    language  was  this:     "The 
law  does  not  prescribe  how  the  actual  value  of 
the  capital  stock  of  a  corporation  shall  be  as- 
certained.    That  is  left  to  the  judgment  of  the 
assessors,  and  in  appraising  the  actual  value 
they  have  a  right  to  resort  to  all  the  tests  and 
measures  of  value  which  men  ordinarily  adopt 
for  business  purposes  in  estimating  and  meas- 
uring values  of  property.    They  may  take  into 
account  the  business   of  the  corporation,  its 
property,  the  value  of    its  actual  assets,  the 
amount  and  nature  of  its  present  and  contin- 
gent liabilities,  the  amount  of  its  dividends,  and 
the  market  value  of  its  shares  of  stock  in  the 
hands  of  individuals."    Now,  I  do  not  desire 
to  withdraw  in  any  degree  the  concurrence 
which  I  yielded  to  this  statement  when  the 
case  was  decided,  but  it  must  not  be  wrested 
from  its  application  to  the  facts  then  before 
the  court,  and  be  made  to  do  duty  on  a  differ- 
ent and  broader  field.    The  corporation  was  a 
fire  insurance  company,  with  a  wide  range  of 
contingent  liabilities.    It  had  made  no  state- 
ment to  the  assessors,  and  had  left  them  to  their 
own  resources.     Where  that  is  so,  what  are 
the  officers  to  do?    Necessarily  they  must  re- 
sort to  such  means  of  information  as  remain 
and  are  accessible,  and  in  that  emergency  tliey 
may  "look  at,"  *'take  into  account, '  consider, 
the  market  value  of  the  shares.    That  is  some- 
thing very  different  from  assessing  the  share 
stock,  or  making  its  value  the  conclusive  meas- 
ure of  capital  and  surplus.    Such  reference  is 
simply  the  result  of  necessity,  a  resort  to  the 
poorest  means  of  information,  and  to  the  most 
deceptive  and   treacherous   test,  because  tbe 
better  means  or  truer  test  cannot  be  obtained. 
49 
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How  unreliable  the  test  of  share  value  may  be, 
through  the  effect  of  punbliog,  false  rumors, 
scarce  money  and  panics.  Judge  Comstock  de^ 
scribes  in  his  opinion  to  which  I  have  already 
referred;  and  yet  there  are  cases  in  which  it 
furnishes  some  aid  to  the  judgment  in  the  ab- 
sence of  accurate  knowledge.  It  is  such  cases 
that  the  courts  have  had  in  mind  wheil  justify- 
ing a  reference  to  the  stock  market,  and  not 
those  in  which  the  amount  and  value  of  capital 
and  surplus  were  fully  and  faithfully  disclosed; 
and  so  I  think  the  authorities  either  fairly  per- 
mit or  fully  justifv  the  conclusions  which  I 
have  reached,  and  which  may  be  stated  with 
reasonable  accuracy  thus:  first,  the  subject  of 
valuation  and  assessment  is  never  the  share 
stock,  but  always  the  company's  capital  and 
surplus;  second,  such  capital  and  surplus  must 
be  assessed  at  its  own  value,  and,  when  that  is 
correctly  known  and  ascertained,  no  other 
■  value  can.  be  substituted  for  it;  third,  where 
its  amount  and  value  are  undisclosed  and  un- 
known, the  assessors  may  consider  the  market 
value  of  the  share  stock,  and  the  general  con- 
dition of  the  companv,  as  indicative  of  surplus 
or  deficiency,  and  oi  the  probable  amount  of 
either;  fourth,  they  may  further  resort  to  such 
means  of  information  when  the  amount  of  cap- 
ital and  surplus  is  disclosed,  but  the  assessors 
have  sufficient  reason  to  disbelieve  the  state- 
ment, and  such  reason  is  founded  upon  facts 
established  by  competent  proof. 

If  these  conclusions  are  correct,  it  will  fol- 
low that  the  assessment  complained  of  should 
be  canceled.  The  corporation  presented  to  the 
assessors  a  sworn  statement  of  its  assets  and  li- 
abilities. If  it  be  true,  there  was  nothing  sub- 
ject to  assessment.  But  its  truth  is  not  ques- 
tioned, and  there  )s  not  the  least  reason  to 
doubt  it.  The  assessors  did  not  doubt  it 
They  merely  deemed  it  immaterial,  and  so  tes- 
tified when  examined.  In  other  words,  know- 
ing with  certainty  the  value  of  one  thing,  they 
claimed  the  right  to  affix  to  it  the  larger  value 
of  a  different  thing.  Authorized  only  to  tax 
against  the  company  its  capital  and  surplus, 
they  assumed  the  right,  practically,  to  tax  it 


for  the  share  stock  held  bv  individuals.  Tb^ 
have  not  in  terms  claimed  that  the  share  stock 
is  the  subject  of  taxation,  nor  has  the  counsel 
who  represented  them  on  the  argument,  bft 
both  have  maintained  and  defend^whaiis  the 
exact  and  complete  equivalent.  The  right  as- 
serted is  a  discretion  in  the  assessors,  at  tber 
free  will,  to  assess  corporations  upon  and  at  the 
value  of  their  capital  and  surplus,  or  upon  and 
at  the  value  of  the  share  stock,  independeDtlT 
of  established  facts,  and  whenever  they  please. 
The  law  gives  them  no  such  discretion.  How 
it  has  been  exercised,  and  how  destructively  to 
the  rights  of  taxpayers,  may  be  seen  by  com- 
paring the  action  in  this  case  with  that  in  one 
of  the  cases  which  we  have  reviewed.  Wbeie 
the  share  stock  was  selling  at  90,  and  ao  bek>v 
par.  the  assessors  refused  to  take  that  value, 
and  went  to  the  Company's  books  in  search  of 
a  larger  one,  which  they  found  and  adopted. 
Here,  where  the  actual  value  of  cafHtal  and 
surplus  is  established  so  that  they  frankly  ad- 
mit the  fact,  they  calmly  disregard  it,  and  fly 
to  the  larger  value  of  the  share  stock.  The 
Statute  has  given  them  no  such  rigbL  They 
are  not  lawless  rovers,  wandering  among  cor- 
porations at  will,  but  regular  oflicers,  bound 
by  discipline  and  controlled  by  the  law.  and 
whose  discretion  exists  within  fixed  and  defi- 
nite limits.  It  is  said,  and  it  is  true,  that  larj^ 
masses  of  personal  property  escape  taxation, 
and  the  owners  are  persistent  and  artful,  and 
not  over-nice,  in  their  efforts  to  avoid  a  jnst 
share  of  the  public  burdens,  and  ao  we  should 
uphold  faithful  assessors  in  every  attempt  to 
do  their  full  duty.  I  think  this  court  will  not 
be  unmindful  of  the  situation,  but,  before  all 
we  must  first  ascertain,  and  then  obey,  the 
law.  If  in  that  process  evils  result  or  are  dis- 
closed, the  remedv  must  be  sought  elsewhere. 
It  follows  that  the  judgment  and  order  of  tie 
General  and  of  the  Special  Term  should  be  rv- 
versed,  and  the  assessment  against  the  relator 
vacated  and  canceled  without  costs. 

All  concur,  except  Peekhaai,  J.,  not  vot- 
ing, and  Ch-ay,  J,,  absent 
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1 .     The  term  " months*"  when  used  in  a 
statute  of  this  State,  means  calendar  months, 

*Head  notes  by  Ranibt,  Ch.  J. 


and  not  lunar  months,  unless  there  is  c 

in  the  Statute  which  indicates  that  a  cootmr 

meaning  was  intended. 

S.tThe  term  "m4mths,**a8  need  in  tha 

Aet  of  November  7t   1888  d  a,  p.  151. 

Moael.  Dig,),  providing  for  the  pablkatkn  of 

orders  in  chancery  causes  for  absent  defeodsas 

to  appear  and  plead,  and  for  decrees  pro  etmf«m 

in  default  thereof,  means  calendar  mootlie. 

8*   JnrisdletioniinotaeqiilredofaBO** 

resLdant  defendant  by  publishiaa  for  a 


Note.— 27ie  term  "montTi"  not  technical. 
The  term  "month"  is  not  technical.  When  par- 
ties have  not  given  it  a  definition,  and  there  is  no 
legislative  provision  on  the  subject,  it  will  be  con- 
stanied  in  its  ordinary  sense  of  calendar  month. 
8heet8v.8e1den,69U.S.8WaU.190,17L.ed.828.  See 
also  Brudenell  v.  Vaux,  2  U.  S.  2  Dail.  802, 1 L.  ed.  800; 
Ck>m.  V.  Chambre.  4  U.  8.  4  Dail.  148,  1  L.  ed.  776; 
Union  Bank  of  Georgetown  v.  Forrest,  8  Cranoh,  C 
12  L.  R.  A. 


G.  218;  Hunt  v.  Holden,  8  Bfaas.  170;  Avery  v.  Plzto;. 
4  Mass.  460;  GhurohiU  v.  Merchants  Bank. »  Pkk. 
582;  Parsons  v.  Chamberiln,  4  Wend.  U2(  Peoplr  t. 
Kew  York,  10  Wend.  808;  Jackson  v.  Tan  Valkes- 
burgh,  8  Oow.  200;  Lefflngwell  v.  White,  1  Jotas. 
Cas.  99;  Hotoey  v.  Black,  28  N.  Y.  444. 

In  general,  when  a  statute  speaks  of  a  mootk 
without  addling  ^^oalendar,*^  or  other  wonkflhowlar 
a  clear  intention,  it  shall  be  Intended  a  boar 
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period  of  four  lunar  montha,  but  of  less  than  four 
oaiendar  months,  where  the  Statute  (6  8,  p.  154, 
McClel.  DiK.)  requires  the  publication  to  be  made 
for  four  months,  and  there  is  nothing  in  it  show- 
ing that  lunar  months  were  intended;  and  decrees 
rendered  upon  such  publication  of  an  order  to 
appear  and  plead  are  of  no  effect  as  to  such  de- 
fendant. 

(AprU  18, 1891.) 

APPEAL  by  defendants  from  decrees  of  the 
Circuit  Court  for  Clay  County  directing 
bills  filed  against  them  to  be  taken  as  confessed 
for  want  of  appearance  after  publication  of  no- 
tice to  tbem  as  nonresidents.    Eeversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  Bisbee  for  appellants. 

Mewra.  Fleming  &  Daniel,  C.  P.  &  J. 
C.  Cooper,  and  A.  W.  Gockrell  &  Son, 
for  appellees: 

In  England,  before  the  18th  day  of  Novem- 
ber, 1847,  when  the  word  ** month"  was  used 
in  a  statute,  without  the  addition  of  '*  calen- 
dar," or  any  other  words  to  show  the  Parliar 
ment  meant  "calendar,"  it  was  understood  to 
mean  a  lunar  month. 

Lacon  v.  Hooper,  6  T.  R.  224,  1  Esp.  246. 

In  legal  matters,  a  month  means  a  lunar 
month. 

Hart  V.  Middleton,  2  Car.  &  K.  9;  Atiy-Gen. 
V.  Ifevobury  Corp,  1  Coop.  888. 

This  was  changed  by. 13  and  14  Vict., chap.  21. 

Bince  the  passage  of  the  Florida  Act,  the 
common-law  meaning  of  the  word  "month," 
importing  a  "  lunar"  month,  has  been  changed. 


not  by  judicial  action,  but  by  statute  law,  in 
the  following  States  as  noted: 

N.  H.  Gen.  Laws  1878,  chap.  1,  ^  8;  Mass. 
Pub.  Stat.  1882,  chap.  8,  ^  8;  Me.  Rev.  Stat. 
1888,  chap.  1,  §  6;  Vt.  liev.  Laws  1880,  §  12; 
R.  I.  Pub.  Stat.  1882,  chap.  24.  §  11;  Conn. 
Rev.  Laws  1875,  title  22,  chao.  0:  Banks  & 
Bro.  Rev.  Stat.  (N.  Y.)  chap.  19,  title  I,  §§  3, 
4;  N.  J.  Rev.  Stat.  1877,  §  10;  Ind.  Rev.  Stat. 
1881,  §  240;  111.  Stat.  1888,  Cothran's  ed.  chap, 
181,  §  1;  How.  Ann.  Stat.  (Mich.)  1882,  §  2; 
Wis.  Rev.  Stat.  1878,  §  2678;  Miller's  Rev, 
Code  (Iowa)  1880^ §  45;  Minn.  Gen.  Slat.  1878, 
chap.  4,  §  1;  Dassler's  Com.  Laws  (Kan.) 
1879,  chap.  80.  §  720,  applies  only  to  construc- 
tion of  the  Code;  Del.  Rev.  Code  1874.  chap. 
5,  §  1;  Va.  Code  1873,  chap.  15,  §  9;  W.  Va. 
Bien.  Law  1882.  art.  148,  §  14;  N.  C.  Code 
1883.  §  3765;  Ky.  Gen.  Stat.  1873,  chap.  21, 
§  7,  and  §  782,  Bullitt's  Civ.  Code;  Mill  &  Ver- 
trees'  Code  (Tenn.)  1884,  §  50:  Mo.  Rev.  Stat. 
1879,  S  3126;  Mansf.  Dig.  (Ark.)  1884,  §  6354; 
Tex.  Rev.  Stat.  1879,  §  3188;  Hitlell's  Civ.  Code 
(Cal.) §  5014;  Colo.  Civ.  Code  1877,  ^  405;  Code 
1881  (Wash.  Terr.)  §  759;  Levisee's  Codes  1883 
(Dak.)  §2128;  Idaho  Civ.Codel881,§ll;  Mont. 
Gen.  Laws.  §  149;  Ga.Code  1882.  §  5:  Ala. Code 
1876,  S  8;  Miss. Code  1880,  §  12;  Utah  Civ. Code 
Proc.l884,§  11;  Arizona  Comp.  Laws  1877,  g  8. 

In  Loring  v.  Hailing,  15  Johns.  119,  120,  the 
word  "month "  in  a  statute  was  held  to  mean 
lunar  month. 

See  tL\8oStackhou9ey.  HaUey,  8  Johns.  Ch.  74, 
1  L.  ed.  547;  Ja^ekson  v.  Van  VaikenburgTt,  8 
Cow.  260. 

The  legislative  power  of  Florida,  by  which 


month.  Corny  DS,  Diff.  Anno,  (Bn  Parsons  v.  Cham- 
berlhi,  nLpra;  Snyder  v.  Warren,  2  Cow.  518,  e06; 
Lorioff  V.  Hailing.  Ifi  Johns.  119. 

In  all  legal  proceedings,  as  In  commitments. 
pleadlDga,  etc.,  a  month  means  four  weeks.  TuUett 
T.  Llnfleld,  8  Burr.  1466;  Talbot  v.  Linfleld.  I  W.  Bl. 
450;  Bex  v.  Adderiey,  Dougl.  468;  Stackhouse  v. 
Halsey,  8  Johns.  Ch.  74,  1  L.  ed.  547;  Laoon  v. 
Hooper.  6  T.  B.  224. 

Rule  of  the  common  law. 

In  all  statutes  a  month  signifies  a  lunar  month, 
unless  it  appears  to  be  clearly  intended  to  be  a  cal- 
endar month;  and  in  all  legal  documents  and  pro- 
ceedings the  legal  month  is  a  lunar  month,  except 
in  bilJs  of  exchange  and  promissory  notes,  cases  of 
lapse,  and  quare  impedtU  In  which  four  cases 
months  are  deemed  calendar  months.  Wood, 
Land,  and  T.  S  67. 

By  the  common  law  of  England,  a  month  is,  in 
temporal  matters,  a  lunar  month  (1  Steph.  Com.  265; 
2  Bl.  Com.  141),  the  reason  of  which  rule  is  explained 
to  be,  **not  only  because  it  is  always  one  uniform 
period,  but  because  it  falls  naturally  hito  a  quar- 
terly division  by  weeks."  Therefore  a  lease  for 
'twelve  months**  Is  only  for  forty  -eight  weeks;  but 
if  it  be  for  **a  twelve-month,"  in  the  singular  num- 
ber. It  is  good  for  the  whole  year.  Ibid.  In  stat- 
utes and  deeds,  *'month**  means  a  lunar  month, 
unless  expressly  declared  as  oaiendar,  or  so  appear- 
ing from  the  context  (Comyns,  Dig.  Anno.  B;  Lang 
V.  Gale,  1  Maule  8c  S.  118);  so  in  all  contracts,  unless 
a  contrary  intention  appear,  or  unless  a  general 
undervtanding  of  trade  to  the  contrary  be  proved 
f Dyke  v.  Sweeting,  Wills,  585;  Barksdale  v.  Morgan, 
4  Mod.  185);  so,  in  all  legal  proceedings,  unless  the 
month  be  expressly  described  as  calendar.  TuUett 
T.  Llnfleld,  8  Burr.  1456;  Talbot  v.  Unfleld,  1 W.  BL 
12  L.  R  A.1 


45U;  Bex  v.  Adderley,  Dougl.  468;  8  Chitty,  Bl.  Com. 
140,  note. 

In  ecclesiastical  matters,  on  the  other  hand, 
**month"  means  a  calendar  month.  Catesby^s  Case, 
6  Coke,  61b;  2  Bolle,  Ahr.  SSSL;  Copley  v.  Collins,  4 
Hob.  179;  Talbot  v.  Linfield,  1  W.  Bl.  450;  1  Steph. 
Com.  266;  TuUett  v.  Linfleld,  8  Burr.  1455;  Lang  v. 
Gkile,  1  Maule  &  S.  Ill;  Bouvier,  Law  Diet.  MontK 

So,  by  the  custom  of  trade  as  in  case  of  bUls  of 
exchange  and  promissory  notes,  a  month  is  deemed 
a  calendar  month.  CockeU  v.  Gray,  3  Brod.  &  B. 
187. 

This  indeed  is  the  universal  rule  of  the  commer- 
cial world.  In  regard,  not  only  to  negotiable  instru- 
ments, but  aU  commercial  contracts.  Story,  Bills, 
1880. 

In  Pennsylvania  and  Massachusetts,  and  perhaps 
some  other  States  (I  HUl,  Abr.  118,  note),  a  month 
mentioned  generaUy  in  a  statute  has  been  con- 
strued to  mean  a  calendar  month.  Avery  v.  Pix- 
ley,  4  ICass.  461;  BrudeneU  v.  Vaux,  2  U,  S.  2  Dall. 
802,  1  L.  ed.  800;  Com.  v.  Chambre,  4  U.  S.  4  DaU. 
148, 1 L.  ed.  776. 

Computation  of  time  must  be  by^  calendar 
months.    Com.  v.  Chambre,  supra. 

So  where  a  lease  provided  that  rents  should  be 
paid  semi-annually  on  the  first  days  of  May  and 
November,  and  that,  if  any  instaUment  should  re- 
main unpaid  for  one  month  the  lessee's  rights 
should  cease,  the  time  expired  on  the  first  day  of 
June.  The  day  on  wliloh  the  rent  became  due  was 
to  be  excluded.  Sheets  v.  Selden,  68  U.  8. 2  Wall. 
177, 17  L.  ed.  828. 

Early  rrOe  relaxed. 

In  the  United  States  the  old  English  rule  is  con- 
siderably relaxed,  and  the  term  **month"  usually 
computed,  and  especially  in  statutes  and  Judicial 
proceedings,  as  calendar.    4  Kent,  Com.  94, 95,  note. 
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(I lone  the  rule  of  the  common  law  can  be 
changed,  has  never  been  exerted  in  the  direc- 
tion of  declaring  that  the  word  '*  month/'  when 
used  in  a  statute,  shall  mean  calendar  month. 
Nor  have  the  courts  of  Florida,  in  any  in- 
stance, held  that  the  word  "month,"  as  used 
in  the  statute  bringing  nonresidents  into  court 
by  publication,  means  anything  but  "  a  com- 
mon-law" month,  a  "lunar  month." 

Bacon  v.  State,  22  Fla.  47,  interpreted  in  the 
light  of  SfieeU  v.  Selden,  69  U.  8.  2  Wall.  177, 
17  L.  ed.  822,  does  not  conflict  with  this  view. 

Raney*  €h,  J.,  delivered  the  opinion  of  the 
court: 

The  causes  in  which  the  orders  of  publica- 
lion  were  made  were  consolidated  subsequent!  v 
by  an  order  of  the  court.  Buddington,  Wil- 
son &  Co.  were  complainants  ii^one,  and  Philip 
J.  Canova  was  the  complainant  in  the  other  of 
them. 

The  order  in  the  case  in  which  Buddington, 
Wilson  &  Co.  were  complainants  was  made 
July  29,  1884,  and  directs  that  the  Chester 
Construction  Company  and  the  Guaranty  Trust 
&  Safe-Deposit  Company,  bodies  corporate 
organized  under  the  laws  of  States  of  the 
United  States  other  than  Florida,  and  residing 
and  having  their  principal  places  of  business  at 
stated  places  in  such  other  States,  appear  and 
answer  the  bill  on  or  before  the  first  Monday 
of  December,  1884,  or  that  the  bill  shall  be 
taken  as  confessed,  and  directs  that  the  order 
be  published  onc^  a  week  for  four  months  in 
some  paper  published  in  Clay  County.    On 


the  15th  day  of  January,  1885,  an  order  was 
made  reciting  that  it  appeared  to  the  satiafac- 
tion  of  the  court,  from  the  affidavit  of  H.  £. 
Bemis,  business  manager,  that  the  above  order 
of  publication  (designating  it)  had  be»i  pub- 
lished in  the  named  paper  once  each  week  for 
four  consecutive  months,  and  "one  month 
having  expired  of  the  time  thereby  limited  for 
appearance  and  answer,"  and  that  the  defend- 
ants had  failed  to  appear,  adjudges  that  the 
bill  be  taken  for  confessed,  and  that  the  cause 
be  proceeded  in  ex  parte  as  against  the  two 
defendants. 

The  law  under  which  the  order  of  publica- 
tion was  made  is  the  thirteenth  sect  ion  of  the 
Act  of  November  7,  1828  (§  8,  p.  452,  Tb<mip. 
I>ig.;§  8,  p.  154.  McClel.  Dig.),  which  pro- 
vides mat  the  order  shall  be  published  in  any 
newspaper  published  in  the  circuit  in  which 
the  bill  is  filed,  as  follows:  "  If  the  defendant 
resides  in  this  State,  but  not  in  the  circuit  in 
which  the  bill  is  filed,  for  two  months:  if  in 
any  other  part  of  the  United  States,  for  four 
months; "  and,  after  stating  "six  months"  and 
"nine  months"  as  the  periods  of  publication 
where  the  defendant  resides  in  the  West  India 
Islands  or  in  Europe,  as  the  case  may  be,  ii 
reads:  *'  Which  publication  shall  be,  when 
the  defendant  resides  in  the  United  States, 
once  a  week;  and  when  he  or  she  resides  ont 
of  the  United  States,  once  a  month,  during  the 
periods  above  described." 

The  first  question  to  be  decided  is  whether 
the  word  "month,"  as  used  in  this  Statate, 
means  a  lunar  or  a  calendar  month.     Black. 


In  Georgia,  however,  the  English  rule  is  followed. 
Bedmond  v.  Glover,  Dudley  fGa.)  107. 

In  New  York,  It  has  been  erpressly  reversed,  it 
being  declared  by  statute  that  whenever  the  term 
''month"  or  "months"  la  or  shall  be  used  in  any 
statute.  Act.  deed,  verbal  or  written  contract,  or 
any  public  or  private  instrument  whatever.  It  shall 
be  construed  to  mean  a  calendar  and  not  a  lunar 
month,  unless  otherwise  expressed.  1  Rev.  Stat. 
(606)  615.  6  4;  2  BurrliJ,  Law  Diet,  title  Month. 

The  word  "month,"  when  used  in  a  statute  or 
Constitution,  means  a  calendar  month,  unless 
words  are  added  showing  that  a  lunar  month  was 
intended.  Baltimore  ft  D,  P.  R.  Co.  v.  Pumphrey 
(Md.)  March  25, 1891. 

The  word  was  held  to  import  a  calendar  month 
as  early  as  1794.  In  the  circuit  court  for  the  District 
of  Pennsylvania,  in  construing  an  Act  of  the  Leg- 
islature (Brudenell  v.  Vaux.  2  U.  8.  2  Dall.  802. 1  L. 
ed.  890).  and  in  1808,  in  the  Supreme  Judicial  Court 
of  Massachusetts,  it  was  said  that  "in  this  State,  as 
well  before  as  since  the  Revolution,  a  month  men- 
tioned generally  in  any  Act  had  immemorialiy  been 
considered  as  a  calendar  month."  Avery  v.  Pixley, 
4  Mass.  460,  461;  Guaranty  Trust  &  Safe  Deposit  Co. 
V.  Green  Cove  Springs  &  M.  R.  Co.  139  U.  S.  187, 86 
L.  ed.  116.  ' 

A  statute  which  requires  publication  as  against 
nonresident  defendants  to  be  made  once  a  week  for 
four  months  is  not  satisfied  by  a  publication  for 
sixteen  weeks  or  four  lunar  months;  the  word 
"month"  in  contracts  or  statutes  means  calendar 
month.  Guaranty  Trust  &  Safe  Deposit  Co.  v. 
Green  Cove  Springs  &  M.  R.  Co.  supra. 

Stai'uJUiry  pnjnaigUmB  on  the  subject. 

The  law  takes  no  account  of  the  fractions  of  a 
day,  unless  it  be  to  prevent  Injustice.   Blydenburgh 
V.  Cotheal,  4  N.  Y.  418;  Duffy  v.  Ogden,  64  Pa.  240; 
Clute  V.  Clute,  3  Denio.  268. 
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The  term  "month"  is  regulated  by  Statute  in  CU- 
ifomla.  and  section  17  of  the  Code  of  Civil  Proced- 
ure enacts  that  the  word  "  month"  means  a  eaten - 
dar  month,  unless  otherwise  expressed. 
:■'  Where  a  statute  directs  the  publication  of  notJoeB 
a  certain  number  of  times  a  week  for  a  speeifled 
number  of  months,  it  is  requisite,  not  only  that  Uie 
number  of  weekly  publications  be  obeenred,  but 
that  the  prescribed  length  of  time,  oalealated  ac- 
cording to  the  calendar  month,  be  followed.  Sav. 
A  Loan  Soc.  v.  Thompson,  82  CaL  347;  Spragoe  v. 
Norway.  81  CaL  178;  1  Wood,  Land,  and  T.  $  57. 

From  the  cases,  Parker  v.  Constable,  8  Wils.  %, 
and  Right  v.  Darby,  1  T.  R.  159,  it  appears  tliat  a 
notice  to  a  tenant  from  year  to  year  to  quit  tke 
premises  must  be  half  a  year,  and  not  six  calendar 
months,  though  the  computation  by  the  latter 
would  be  more  simple  and  convenient;  and  that  is 
understood  to  be  the  proper  notice  by  the  court  of 
common  pleas  in  Doe  v.  Snowden,  2  W.  Bl.  1291: 
Catesby^s  Case,  6  Coke,  61b. 

The  term  in  Ue  relation  to  promi&8ory  not«$. 

In  computing  the  time  when  a  note,  payable  at  a 
certain  number  of  months  after  date^  will  beoooe 
due,  the  rule  is  to  exclude  the  day  of  the  date  traa 
the  calculation  and  include  the  day  of  paymeat. 
when  no  days  of  grace  are  allowed.  BeUasii  v. 
Hester,  1  Ld.  Raym.';aO;  Campbell  v.  French,  <  T. 
R.212. 

When  a  promissory  note  is  dated  on  a  day  of  aor 
month,  and  made  payable  at  a  speciHed  number  of 
months  after  that  date,  without  days  of  grace,  B 
becomes  due  and  payable  on  the  same  day  of  tte 
date  of  the  note  (Hartford  Bank  v.  Barry,  17  Ma» 
94;  Ripley  v.  Greenleaf ,  2  Tt.  120);  the  monttM  after 
date  are  then  f  uUy  complete.  Roehner  v.  KnScker- 
booker  Life  Ins.  Co.  68  N.  Y.  IOOl 
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stone,  after  stating  that  a  year  is  a  determinate 
and  well-known  period,  consislinf  commonly 
of  865  days,  and  in  leap-years  of  8o6,  says  that 
a  "  month  "  is  more  ambiguous,  there  being  in 
common  use  two  ways  of  calculating  months, 
either  as  lunar,  consisting  of  twenty-eight  days, 
the  supposed  revolution  of  the  moon,  thirteen 
of  which  make  a  vear;  or  as  calendar  months 
of  unequal  lengtn,  according  to  the  Julian 
divifdon  in  our  common  almanacs,  commenc- 
ing at  the  calends  of  each  month,  whereof  in  a 
year  there  are  only  twelve.  A  "  month/'  he 
says,  is  a  lunar  month,  or  twenty-eight  days, 
unless  otherwise  expressed;  not  only  because  it 
is  one  of  uniform  period,  but  because  it  falls 
naturally  into  a  quarterly  division  by  weeks. 
Therefore  a  lease  is  only  for  forty-eight  weeks; 
but  if  it  be  for  "  a  twelvemonth,  in  the  singu- 
lar number,  it  is  good  for  the  whole  year. 
For  herein  the  law  recedes  from  its  usual  cal- 
culation, because  the  ambiguity  between  the 
two  methods  of  computation  ceases,  it  being 
generally  understood  that  by  the  space  of  time 
called  thus,  in  the  singular  number,  '*  a  twelve- 
month," is  meant  the  whole  year,  consisting  of 
the  solar  revolution.  2  Bl.  Com.  pp.  140-142. 
A  *' month,"  in  temporal  matters,  except  in 
quare  impedit,  and  at  least  some  commercial 
matters,  meant,  unless  a  different  meaning  was 
shown  to  be  intended,  a  lunar  month;  but  in 
ecclesiastical  matters  it  meant  a  solar  month. 
Talbot  V.  Linfleld,  1  W,  B1.450;  Langy.  Qale, 
1  Maule  &  S.  Ill;  TituB  v.  Preston,  1  Strange. 
652;  Cockdl  v.  Gray,  8  Brod.  &  B.  186;  Bay- 
ley,  Bills,  288. 

In  BarktdaU  v.  Morgan,  4  Mod.  185  (A.  D. 
1604),  where,  on  a  contract  to  pay  "  within  one 
month  next  following,"  the  decision  was  that 
the  time  should  be  reckoned  a  lunar  month, 
the  court  said:  "In  common  parlance,  the 
month  is  taken  to  be  twenty- eight  days  in  all 
cases  except  in  a  qvare  impedit i' and  therefore 
it  must  be  so  many  days,  according  to  the 
common  and  known  acceptation  of  the  word." 
In  Lacon  v.  Hooper,  6  T.  K.  224  (decided  in 
1795),  where  it  was  held  that  the  word  "  month," 
infused  in  a  statute  without  the  addition  of  the 
word  "calendar,"  or  anything  to  show  that 
the  Legislature  meant  a  calendar  month,  meant 
a  lunar  month,  Lord  Kenyon  said  that  the  rule 
had  been  so  long  established  that  it  should  not 
be  shaken,  but  confessed  that  he  wished  that 
the  rule  as  first  established  by  the  decisions  had 
been  otherwise. 

That  the  rule  in  England  was  as  stated  above, 
until  changed  by  Act  of  Parliament  during  the 
present  reign,  cannot  be  denied;  and  it  is  true 
tbat  in  New  York  the  same  rule  of  construc- 
tion was  followed.  Lefflngirell  v.  White,  1 
Johns.  Cas.  99  (decided  in  1791),  held  that  cal- 
endar months  were  meant  in  matters  of  bills 
of  exchange  iStaekhouse  v.  HdUey,  8  Johns. 
Oh.  78,  1  L.  ed.  547);  that  a  statute  as  to  the 
advertisement  of  mortgaged  property  for  sale 
"once  a  week,  for  six  successive  months," 
meant  lunar  months.  Jackson  v.  Clark,  7 
Johns.  217;  Loring  v.  Hailing,  15  Johns.  119. 
In  People  v.  Hew  York,  10  Wend.  895,  where 
a  statute  allowed  the  owners  of  land  two  years 
from  the  time  of  the  sale  for  taxes  within 
"which  to  redeem,  and  required  the  municipal 
authorities  to  give  public  notice  at  least  six 
months  before  the  expiration  of  that  period, 
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for  four  weeks,  it  was  held  that  "months" 
meant  calendar  months.  ''Now,"  says  the 
opinion,  "  as  calendar  time  is  used  by  the  Leg- 
islature in  fixing  the  period  for  redemption,  it  is 
a  just  and  reasonable  inference  that  they  in- 
tended to  use  it  iu  fixing  upon  the  division  or 
point  of  time  specifying  the  notice  to  be  given 
to  the  owners  to  redeem.  As  the  one  period, 
in  express  terms,  is  calendar  time,  and  the  six 
months  immediately  succeed  it,  and  were  in- 
tended to  include  a  part  of  it,  it  should  be 
construed  to  mean  the  same;  otherwise  we 
must  believe  the  Legislature  intended  to  fix  the 
different  periods  by  different  calculations  of 
time,  in  the  same  breath  and  on  the  same 
subject,  and  without  any  conceivable  purpose." 
See  also  Snyder  v.  Warren,  2  Cow.  518;  Par- 
sons V.  Chamberlin,  4  Wend.  512. 

In  the  last  cflse  a  Statute  authorized  any 
justice  of  the  peace  who  should  be  removed 
from  office  before  the  collection  of  the  money 
due  on  any  judgment  rendered  by  him,  to  issue 
execution  '*  at  any  time  within  six  months  after 
such  removal."  No  calendar  time  was  men- 
tioned in  the  Statute,  ''but,"  it  was  said,  "the 
days  mentioned  in  the  execution  correspond 
merely  to  calendar  time.  Executions  are  to  be 
issued  within  thirty  or  ninety  days,  and  diey 
are  returnable  within  similar  periods.  There 
is  reason,  therefore,  to  believe  that  calendar 
time  was  intended." 

The  supreme  courts  of  North  Carolina  and 
Delaware  have,  we  find,  adopted  the  English 
view  {Rives  v.  Qnihrie,  1  Jones,  L.  84;  State 
V.  Jacobs,  2  Harr.  (Del.)  548);  and  there  is  in 
Georgia  a  superior  court  decision  to  the  same 
effect.    Redmond  v.  Qldoer,  Dudley  (Ga.)  107. 

If  the  supreme  courts  of  any  other  of  the 
States  have  adopted  or  approved  the  English 
view,  neither  our  own  investigation  nor  thos^ 
of  counsel  have  discovered  the  fact.  It  has, 
on  the  contrary,  been  repudiated  by  many  of 
the  courts,  for  reasons  that  must  commend 
themselves.  Taking,  in  somewhat  alphabet- 
ical order,  the  States  in  which  there  have  been 
decisions  on  the  subject,  we  find  that  in  Ala- 
bama, in  Bartd  v.  Calvert,  21  Ala.  42,  where 
the  term  "months"  was  used  in  a  Statute  in 
1843,  in  prescribing  the  time  for  filing  claims 
against  insolvent  estates,  they  were  held  to 
mean  calendar  and  not  lunar  months.  Says 
the  opinion,  after  recognizing  the  English  rule 
to  be  as  stated  above:  "In  the  United  States 
there  is  some  conflict  of  decisions,  but  the  cur- 
rent of  authority  is  to  the  reverse  of  the  Eng- 
lish rule.  The  general  rule  established  by  the 
A^merican  cases  commends  itself  strongly  by  its 
superior  convenience,  its  correspondence  with 
our  busmess  transactions,  as  well  as  the  re- 
ceived understanding  in  the  community  of  the 
meaning  of  the  term;  and  for  these  reasons  we 
adopt  it  in  preference  to  the  English  rule." 

In  Gross  v.  Fowler,  21  Cal.  893.  where  the 
term  was  used  in  a  statute  fixing  the  period  for 
the  redemption  of  propertv  from  judicial  sales, 
it  was  held  to  mean  calendar  months.  We 
must  construe  it,  says  the  court,  as  we  would 
any  other  term  which  the  Legislature  has  used, 
and  to  which  it  has  not  affixed  a  special  defini- 
tion. It  is  not  a  technical  term,  and  therefore 
it  must  be  taken  in  its  ordinary  and  general 
sense.  In  the  general  and  popular  use  of .  the 
term,  calendar  months  are  always  intended. 
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In  Strong V.  Birehard,  6  Conn.  357  (A..  D.  1824), 
where  the  question  was  whether  the  time  of  an 
execution  levied  on  land  had  expired  by  not 
being  recorded  within  *'  four  months  "  from  the 
rendition  of  the  judgment,  it  was  held  that  the 
calendar  months  was  its  meaning.  Having 
stated  the  law  of  the  mother  country  as  above, 
in  its  application  to  different  subjects,  the 
supreme  court  of  that  State  said:  "This  fluc- 
tuation in  the  construction  of  a  word  cannot 
fail  to  produce  more  uncertainty  and  incon- 
venience than  is  counteracted  by  any  imaginary 
benefit  when  considering  it  as  generally 
possessing  one  signification,  but  occasionally 
admitting  of  another.  Of  this  opinion  was  un- 
doubtedly ixwd  Kenyon  in  Lacon  v.  Hoopei'. 
.  .  .  Uniformity  in  the  construction  of  a 
word  not  used  technically,  nor  governed  by 
the  subject  matter,  is  not  only  desirable  but 
unquestionably  proper,  and  the  proper  mean- 
ing of  a  term  used  in  a  statute,  made  to  be 
understood  and  practiced  upon  the  people,  is 
the  only  intendment  that  ought  to  be  adopted. 
Upon  this  sound  and  obvious  principle,  in  this 
State,  as  well  as  in  the  sister  State  of  Massa- 
chusetts, the  word  'month'  has  invariably 
been  expounded  to  mean  calendar  month;  that 
is,  to  mean  what  everyone  not  a  lawyer  by 
profession  believes  the  word  to  mean."  The 
chief  justice  remarked  also  that  the  point  was 
solemnly  decided  thus  more  than  thirty  years 
before  by  the  superior  court.  The  decision  in 
Avery  v.  Pixley,  4  Mass.  459  (A.  D.  1808),  on  a 
statute  requiring  appeal  from  the  probate  court 
to  be  claimed  within  **one  month,"  was  that  it 
meant  a  calendar  month;  and  it  was  said  that 
in  that  State,  as  well  before  as  since  the  Rev- 
olution, a  month  mentioned  generallv  in  a 
statute  had  immemorably  been  considered  a 
calendar  month.  See  also  Gfiurehill  v.  Mer- 
e/utnis  Bank,  19  Pick.  532,  585. 

The  Supreme  Court  of  Pennsylvania  held  in 
1794,  in  Com.  v.  Ghambre,  4  U.  8.  4  Dall.  148. 
1  L.  ed.  776,  that  the  computation  of  time 
under  the  Act  of  1780,  for  the  gradual  aboli- 
tion of  domestic  slaves  attending  upon  persons 
passing  through  or  sojourning  in  the  State, 
provided  they  be  not  retained  in  the  State 
•'longer  than  six  months,"  must  be  by  calen- 
dar nionths,  the  court  remarking  that  the  same 
expression  in  other  statutes  of  the  Stale  had 
uniformly  received  the  same  construction. 

In  Shapleyy.  Oarey,  6  Serg.  &  R.  589  (A.  D. 
1821),  after  referring  to  the  fact  that  in  the 
mother  country  a  "month"  was  in  common 
parlance  formerly  understood  to  mean  twenty- 
eight  days,  and  hence  the  English  rule  of  the 
common-law  courts,  the  court  says  that  how- 
ever wise  this  rule  may  have  been  in  its  origin, 
the  reason  of  it  has  long  ceased,  at  least  in  this 
country,  where  the  popular  understanding  on 
the  subject  is  so  entirely  changed  that  in  all 
the  transactions  and  business  of  life  the  month 
is  universally  estimated  by  the  calendar,  and 
the  lunar  month  never  enters  into  the  contem- 
plation of  anyone.  In  South  Carolina,  in  the 
case  of  Alston  v.  Alston ^  8  Brev.  469,  2  Tread. 
L.  604  (decided  in  1814),  the  term  "months," 
in  an  Act  of  1785  relating  to  the  recording  of 
marriage  contracts,  was  decided  to  mean  cal 
endar  months.  The  reasoning  of  the  court 
was  that  in  common  parlance  "month"  means 
calendar  month;  that  in  some  of  the  law  books 
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it  was  laid  down  that  it  meant  lunar  month, 
but  the  universal  method  of  com  put  ing  time 
in  that  State  was  by  calendar  months,  and  the 
members  of  the  Legislature  must  be  presumed 
to  have  used  the  word  in  the  Act  in  the  same 
manner  as  they  would  have  uaed  it  on  any 
other  occasion. 

In-  Williamwn  v.  Farrow,  1  Bailey,  L.  611 
(A.  D.  1830),  the  decision  was  that  the  word, 
when  employed  in  that  State  in  statutes  or  in 
judicial  proceedings,  meant  calendar  month, 
and  that  it  was  to  be  understood  in  the  same 
sense  in  all  matters  of  contract,  unless  the  ptr- 
ties  have  obviously  intended  it  to  mean  a  lunar 
month.  The  Supreme  Court  of  Virginia  held 
in  Brewer  v.  Harris,  5  Gratt.  285,  the  meaning 
of  a  Statute  requiring  that  indentures  of  ap 
prenticeship  should  be  filed  within  "six 
months"  from  the  date  of  the  order  authoriz- 
ing them  to  be  executed,  to  be  calendai 
months,  and  said:  "We  know  perfectlv  well 
that  with  us,  by  general  usage  and  popular  ac- 
ceptance, whenever  the  word  'months'  is  used, 
without  qualification  or  explanation,  in  com- 
mon parlance  or  business  transactions,  it  ia 
understood  to  mean  calendar,  and  not  lunar, 
months.  Now,  in  the  use  of  language  not 
technical,  the  Legislature  must  be  supposed  to 
express  their  meaning  according  to  the  sense 
in  which  it  will  be  understood  by  the  perwns 
for  whom  they  legislate.  And  that,  in  pdnt 
of  fact,  this  word  has  uniformly  been  so  em- 
ployed, we  also  know,  from  the  whole  cour» 
of  our  legislation  and  judicial  proceedings.  It 
is  impossible,  therefore,  that  the  leinsktiTe 
will,  thus  indicated,  can  be  controlled  and  per- 
verted, and  extensive  mischiefs  introduced  into 
our  jurisprudence,  by  the  application  to  the 
subject  of  English  adjudications.  WhateTer 
may  be  the  meaning  in  this  respect  of  the  £sr- 
lish  statutes  (founded  originally  upon  a  difftf- 
ent  usage  and  habit),  such  is  not  the  meaniof 
of  our  Virginia  statutes;  and  that  is  all  upoe 
such  a  question  which  it  is  our  province  to  ad- 
judicate." 

The  Circuit  Court  of  the  United  States,  sh 
ting  at  its  April  Term,  17»4,  in  the  district  of 
Pennsylvania,  held  in  the  case  of  Brudeiidl  v. 
Vaux,  2  U.  S.  2  Dall.  802,  1  L.  ed.  S90.  that 
the  term  in  question,  as  used  in  the  Moitga^ 
Recording  Act  of  that  State,  meant  caleodsr 
months;  and  the  Supreme  Court,  in  a  case  fma 
Indiana  {Sheets  v.  f^lden,  69  U.  8.  2  Wall.  177. 
17  L.  ed.  822),  held  that  the  term  "  months," 
when  used  in  contracts  or  deeds,  must  be  con- 
strued, where  the  parties  have  not  given  it  a 
definition,  and  there  is  no  legislative  prOTisioo 
on  the  subject,  to  mean  calendar,  and  coc 
lunar,  month.  The  term,  said  the  court,  i$ 
not  technical,  and  when  the  parties  have  ro( 
themselves  given  it  k  definition,  it  must  be  con- 
strued in  its  ordinary  and  general  sense,  aod 
there  can  be  no  doubt  that  in  this  sense  calen- 
dar months  are  alwavs  understood,  and  t^st 
the  reasons  upon  which  a  different  rule  reaJJ* 
in  Eneland,  with  reference  to  other  than  mer- 
cantile contracts,  do  not  outweigh  this  coosi^ 
eration.  That  court  in  Jlunt  v.  Wieki^e.  27 
U.  S.  2  Pet.  201,  7  L.  ed.  897  (A.  D.  im 
following  what  it  understood  to  be  the  deciaw* 
of  the  Supreme  Court  of  Kentucky,  held  a  t*- 
quirement  of  a  statute  of  that  State  for  the 
publication  of  an  order  of  the  kind  now  nssdtf 
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consideratioD  for  two  months*  was  not  an- 
swered by  a  publication  of  eight  weeks. 

It  is  evident  from  these  authorities  that  the 
English  rule  has  not  been  followed  generally 
in  this  country,  but,  on  the  contrary,  it  has 
of tener  been  repudiated .  There  the  features  of 
uniformity  of  period  and  of  the  divisibility 
into  equal  quarterly  periods  so  commended 
the  lunar  month  that,  by  common  acceptation, 
the  word  "month"  became  and  was  understood 
to  mean,  in  its  ordinary  use,  a  lunar  month, 
and  this  meaning  was  held  by  the  courts  to  be 
the  one  intended  by  the  law-maldng  power 
when  using  it.  Neither  the  reasons  which 
commended  the  lunar  period  to  the  people  of 
England,  nor  any  other  considerations,  have 
caused  its  general  adoption  by  the  people  of 
our  own  country.  The  rule  which  had  become 
the  source  of  judicial  regret  there,  as  early  as 
1795,  has  never  been  generally  established  here. 
Common  usage  has  adopted  the  calendar  peri- 
ods, and  the  courts  hold  that  the  law-making 
power  should  be  understood  to  have  used  the 
term  in  the  same  sense  as  the  people  use  it.  and 
should  ^ve  that  effect  to  it  which  by  common 
acceptation  it  has,  and  is  in  common  parlance 
intended  to  convey,  when  used  by  the  people. 
There  is  no  inconsistency  in  the  reasons  con- 
trolling the  English  courts  and  the  majority  of 
those  of  this  country.  Each  has  given  to  a 
word,  not  technical,  the  meaning  and  effect 
which  it  has  by  common  understanding  in  the 
territorial  jurisdiction  spoken  for.  The  mean- 
ing of  the  word  "month,"  as  commonly  used 
and  understood  in  Florida,  is  a  calendar 
month.  Nobody  uses  it,  or  understands  it  to 
be  tised,  as  meaning  anything  else,  where  a 
contrary  meaning  is  not  expressed.  There  is 
nothing  to  suggest  that  it  ever  had  any  other 
commonly  accepted  meaning  in  this  State.  If 
it  ever  had,  the  present  acceptation  would 
doubtless  be  based  upon  Statute.  There  is  no 
statute.  Should  we  hold  that  this  Statute 
means  lunar  months,  we  would  not  only  dis- 
regard the  weight  of  authority,  and  what  we 
deem  the  sounder  reasons,  but  we  would  de- 
feat the  intention  of  the  lawmakers.  That 
the  Legislatures  of  thirty-five  States  and  Ter- 
ritories may  have  defined  the  term  **  month" 
to  mean  a  calendar  month  cannot  be  regarded 
as  satisfactory  evidence  that  its  meaning  was 
otherwise  in  the  respective  jurisdictions  of  anv 
of  them  other  than  New  York,  North  Carolina 
and  Delaware,  and  perhaps  Georgia,  when  we 
consider  that  it  has  been  adjudicated  in  at  least 
six  or  seven  of  the  thirty-five  to  mean  a  calen- 
dar month. 

This  question  was  considered  in  the  case  of 
Bacon  v.  State,  22  Fla.  46,  in  connection  with 
the  use  of  the  word  in  a  judicial  order  allow- 
ing time  for  settling  a  bill  of  exceptions,  and 
the  conclusion  reached  was  consistent  with  the 
views  expressed  above.  See  also  Ouaranty 
Trust  <ft  Safe  Deposit  Co.  v.  Oreen  Cove  Springs 
<fc  M.  B.  Co.  189  U.  S.  187,  35  L.  ed.  116. 

The  '•  four  months"  for  which  the  Statute 
requires  an  order  of  this  kind  published  are 
calendar  months,  and  this  term  of  publication 
is  a  continuous  period  equal  to  four  calendar 
months  preceding  the  day  fixed  by  the  order 
for  the  nonresident  defendants  to  appear  and 
plead  {Smith  v.  Thompson,  3  Ga.  23),  which 
day,  in  the  case  in  which  Buddington,  Wilson 
12  L.  R.  A. 


&  Co.  were  complainants,  was  the  1st  day  in 
December.  1884.  This  first  Monday  fell  on  the 
first  day  of  that  month.  If  the  record  does 
not  show  that  the  order  was  published  once  ^ 
week  for  the  four  months  preceding  the  ap- 
pearance day,  the  decree  pro  confesso  was  er- 
roneously made.  The  only  proof  of  publica- 
tion appearing  in  the  record  is  the  affidavit  of 
Bemis,  referred  to  in  the  decree,  with  which 
proof  the  decree  is  to  be  considered  in  connec- 
tion. Hartley  v.  Bloodgood,  16  Ala.  233;  Han- 
som V.  Patterson,  17  Ala,  788;  Oullum  v.  Branch 
Bank  of  Mobile,  23  Ala.  797;  Keiffer  v. 
Barney,  31  Ala.  192;  Randall  v.  Songer.  16  111. 
27;  Setttemier  v.  Svllimn,  97  U.  S.  444,  24  L. 
ed.  1110;  Allen  v.  Blunt,  1  Blatchf.  480;  Oissell 
V.  Pulaski  County,  10  Fed.  Rep.  891. 

This  affidavit  was  made  on  the  15th  day  of 
December,  1884,  and  states  that  the  order  was 
"duly  published  for  nineteen  consecutive 
weeks  prior  to  this  date,  to  the  best  of  his 
knowledge  and  belief;"  having  previously 
stated  that  the  newspaper  was  published  week- 
ly in  the  Town  of  Green  Cove  Springs,  in  Clay 
County,  in  this  State.  It  does  not  state  what 
was  the  first  day  of  its  publication,  unless  ^»e 
can  consider  a  date  appearing  in  the  printed 
copy  of  the  advertisement  of  the  order  attached 
to  and  mentioned  in  the  affidavit.  This  date 
is  below  the  order,  and  is  as  follows:  "  Au^. 
9th,  4  8.4  mo. ;"  and  our  understanding  of  it  is 
that  it  is  the  usual  printers'  mark,  denoting  the 
day  of  the  first  insertion,  and  that  it  occupies 
four  squares,  and  is  to  be  published  four 
months.  In  Langdon  v.  Poor,  20  Vt.  18,  the 
date  appearing  on  a  tax  collector's  advertise- 
ment was  held  to  be  at  least  prima  facie  evi- 
dence of  the  time  of  making  it.  It  is,  how- 
ever, unnecessary  for  us  to  invoke  this  rule  or 
consider  this  date  in  reaching  the  conclusion 
to  be  announced,  and  we  do  not  do  so,  though 
it  would  be  fatal  to  the  sufficiency  of  the  pub- 
lication or  validity  of  the  decree.  So,  neither 
the  initial  nor  the  final  publication  beinff 
shown,  we  cannot  tell  on  what  day  the  period 
of  nineteen  consecutive  weeks  mentioned  in 
the  affidavit  began  or  ended.  It  may  have 
ended  with  the  14th  or  13th  day  of  December, 
and,  if  it  did,  the  first  publication  was  on 
either  the  3d  or  2d  day  of  August;  and,  if  such 
was  the  fact,  there  was  not  a  publication  of 
four  months  prior  to  the  return  day,  or  De- 
cember 1.  The  order  was  made  in  Madison 
County,  in  an  adjoining  circuit  to  that  in  which 
Clay  County  is.  on  the  29th  day  of  July;  and 
consequently  the  first  publication  must  have 
been  either  on  the  29th,  30th,  or  31st  of  that 
month,  or  on  the  1st  day  of  August,  to  admit 
of  four  months'  lime  prior  to  the  return  day; 
and,  if  the  first  publication  was  not  on  one  of 
these  four  days,  there  could  not  have  been  the 
required  notice.  It  is  impossible  for  this 
court,  upon  the  proofs  before  it,  to  say  that 
such  publication  was  on  either  of  these  four 
days,  or,  on  the  other  hand,  that  it  was  not  on 
the  2d  or  3d  days  of  August;  and  the  same 
may  be  accurately  said  of  the  circuit  judge  who 
granted  the  order,  he  having  the  same  and  no 
other  evidence  before  him.  The  record,  then, 
does  not  show  that  the  requisite  notice  was 
given,  and  it  is  certainly  not  for  us  to  presume 
jurisdiction.  Jurisdiction  must  be  affirmative- 
ly shown  by  the  record,  where  the  parties  are 
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shown  to  be  nooresidents,  and  conslnictive 
service  is  depended  upon  for  jurisdiction. 
This  is  the  rule,  even  where  the  jurisdiction  is 
attacked  collaterally.  Freem.  Judjnn.  §  127; 
AUen  V.  Blunt,  supra;  Qalpin  v.  Ja^tf,  85  tl. 
8.  18  Wall.  850,  21  L.  ed.  959. 

The  ord^er  of  publication  in  the  case  wherein 
Philip  J.  Canova  was  complainant  was  made 
May  2,  1884,  and  requires  the  Chester  Con- 
struction Company  to  appear  and  answer  on 
the  first  Monday  in  September  following.  The 
affidavit  of  publication  made  by  Bemis  is 
dated  September  1,  of  the  same  year,  and 
states,  inter  alia,  that  the  order  was  published 
for  "seventeen  consecutive  weeks  prior  to  this 
dale,  to  the  best  of  his  knowledge  and  belief." 
The  fact,  however,  is  that  the  first  Monday  in 
September  was  the  first  day  of  that  month, 
and  it  is  hence  apparent  that  there  were  not 
four  months  from  the  date  of  the  order  to  the 
appearance  day,  counting  either  of  such  days 
and  omitting  the  other,  and  hence  there  could 
not  have  been  four  months'  publication  prior 
to  appearance  day.  The  error  of  the  order  is 
apparent  upon  its  face. 

It  is  perhaps  well  for  us  to  say  that  proofs 
of  publication  should  be  positive,  and  the  suf- 
ficiency of  the  affidavits  made  pimply  to  the 


best  of  the  deponent's  information  and  belief, 
as  those  above  were  made,  is  at  least  qaestioo* 
able. 

No  jurisdiction  was  obtained  of  the  trust 
company,  nor  of  the  construction  company,  in 
the  former  of  the  two  cases,  nor  of  the  latter 
company  in  the  other  case. 

The  appeal  taken  in  the  name  of  the  Green 
Cove  Springs  &  Melrose  Railroad  Company 
has  been  dismissed,  thus  leaving  the  two  com- 
panies earned  above  as  the  sole  appellants. 
No  relief  was  asked  or  adjudged  in  favor  of 
the  railroad  company  against  either  of  these 
appellants;  and  neither  that  company,  nor 
anyone  else,  can  complain  that  it  is  not  now 
before  this  court. 

It  is  not  necessary,  nor  do  we  deem  it 
proper,  to  discuss  any  of  the  other  qaestioos 
raised  by  the  petition  of  appeal.  The  decision 
of  all  of  them  was  made  in  the  lower  court 
without  appellants  having  a  legal  opportunity 
to  be  heard,  and  upon  a  record  by  which  tbqr 
are  not  bound. 

Hie  decreet  appealed  from,  in  9o  far  a$  thi$ 
affect  the  two  appellants,  or  either  of  them^tkoM 
be  reversed  for  the  reasons  indicated  above;  and 
it  will  be  so  ordered. 
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H.  E.  BUMGARDNER  et  al, 

Charles  P.  LEAVITT,  Impleaded,  etc.,  Appt 

(....W.  Va ) 

*!•   As  a  cpeneral  rale»  equity  will  not 
enlbroe  speeille  performanoe  of  con- 

*Head  notes  by  LtrcAS,  P. 


tracts  for  the  delivery  of  staareB  of  stock:  bat 
when  a  purchaser  has  hargalned  for  or  taloen  as 
option  upon  such  shares,  because  they  have  to 
him  a  unique  and  special  value,  the  loss  of  wtaiok 
could  not  be  adequately  compensated  by  daoi- 
ages  at  law.  the  chancellor.  In  the  exercise  of  a 
sound  discretion,  may  decree  spectflc  ezeciitioii. 

8.  Where  sach  relief  would  be  fl^ranted 
to  the  pnrchaser*  were  he  to  apply,  the  seller 
who  has  firlveo  to  the  purchaser  such  mrefococe 
or  option  Is  entitled  to  like  relief,  by  reason  of 


NoTS.— SoZes  of  corporate  stock:  speeijlo  perform- 
ance of  contract, 

Equity  will  In  a  proper  case  compel  the  specific 
performance  of  a  contract  for  the  transfer  of  cor- 
porate  stock.  Gowles  v.  Whitman,  10  Ck>nn.  121: 
Draper  v.  Stone,  71  Me.  175;  Leach  v.  Fobes,  11 
Gray,  606;  Biasell  v.  Michigan  F.  A  M.  Bank,  6  Mc- 
Lean, 495;  Taylor,  Corp.  6  790,  cited  in  2  Beach, 
Corp.  6  824. 

Where  money  damages  can  afford  no  adequate 
compensation,  equity  will  enforce  the  performance 
of  the  contract.  Chater  v.  San  Francisco  Sugar 
Ref.  Co.  19  Cal.  219,  cited  in  Treasurer  v.  Commer- 
cial Coal  Min.  Co.  28  Cal.  392;  Baldwin  v.  Com.  11 
Bush,  417;  Todd  v.  Taft,  80  Mass.  871;  Johnson  v. 
Brooks,  93  K.  Y.  887;  Cushman  v.  Thayer  Mfg.  J. 
Co.  76  N.  Y.  888;  White  v.  Schuyler,  81  How.  Pr.  88: 
Ashe  V.  Johnson,  2  Jones,  Eq.  149;  Cheale  v.  Ken- 
ward,  8  De  G.  &  J.  27;  Duncuft  v.  Albreoht,  12  Sim. 
188. 

Either  party  may  be  entitled  to  specifically  en- 
force the  contract  on  the  prlDOlple  of  mutuality  of 
rights  and  remedies.  Walker  y.  Bartlett,  2  Jur.  N. 
8. 648;  Paine  v.  Hutchinson,  L.  R.  8  Eq.  267. 

Option  contracts^  when  not  meaaU 

Where  the  only  option  the  seller  has  is  as  to  the 
precise  time  of  delivery,  and  the  delivery  must  be 
made  within  a  limited  period,  the  contract  is  not 
thereby  illegal.  Pixley  v.  Boynton,  79  HI.  851;  Lo- 
12  L.  R.  A. 


gan  V.  Musick,  81  111.  415;  Harris  v.  TumbrMge.  81 
N.  Y.  99, 88  Am.  Rep.  398. 

A  contract  by  which  stock  is  sold  at  a  oertaim 
price,  with  option  to  the  purobaaer  to  reseO  (t  ata 
future  time  for  an  Increased  price,  to  the  amooiit 
of  interest  which  would  to  that  time  accrue,  is  boc 
a  gambling  contract.  Biohter  v.  Frank,  41  VviL 
Bep.85e. 

So  a  contract  for  the  sale  of  stock  without  de^ 
livery  is  not  necessarily  void,  even  if  time  tot 
delivery  is  not  fixed  and  either  party  may  enfiorce 
its  performance  within  a  reasonable  time.  Broee 
V.  Smith,  44  Ind.  1;  Keichner  v.  Gettys,  IB  S.  C  SB: 
Stewart  v.  Canty,  8  Mees.  &  W.  180. 

But  where  in  the  transaction  neither  party  e<o«>- 
templated  delivery  or  accepting  the  shares,  the 
contract  was  a  gambling  transaction  and  xtM. 
Bountree  v.^mith,  106n.&289,27L.ed.:3i;Ai 
Hunt,  26  Fed.  Rep.  789;  James  v.  Sheppaid,  6  1^.  * 
Corp.  L.  J.  478;  Greenhood,  Pub.  Pol.  380;  8  Besdu 
Corp.  1044. 

The  mere  fact  that  at  the  time  of  the  fuiflUmest 
one  of  the  parties  makes  default,  and  the  partiei 
^ttle  upon  the  basis  of  the  difference  l>eCween  th» 
contract  price  and  the  market  value  at  the  time  <€ 
the  breach,  does  not  render  the  contract  void  as  s 
grambllng  contract.  Brua^s  App.  55  Fa.  2M:  Smilk 
V.  Bouvier,  70  Pa.  825;  Fareira  v.  GabeU,  89  Fa.  flt 
Clarke  v.  Fobs,  8  Biss.  540:  Sawyer  v.  Taggarc  U 
Bush,  727. 
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the  Operation  of  the  principle  of  mutuality  of 
ilffht  aod  remedy. 
8*  Where  the  remedy  at  law  would  be 
incomplete  and  inadequate*  because  the 
court  of  law  could  not  give  a  conditional  or 
modified  judgment,  and  would  be  unable  to  pre- 
aerve  the  benefit  of  the  agreement  to  all  the 
parties  interested,  equity  has  Jurisdiction  to  en- 
force the  a^rreement. 

(March  SI,  1801.) 

APPEAL  by  defendant  Leavitt  from  a  decree 
of  the  Circuit  Court  for  Wood  County  in 
favor  of  plaintiffs  in  an  action  brought  to 
enforce  specific  performance  of  a  contract  for 
the  purchase  of  certain  shares  of  stock.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  tu  N.  Tavenner,  for  appellant: 

While  in  the  case  of  realty  there  is  a  conclu- 
sive presumption  that  the  purchaser  cannot  be 
adequately  compensated  by  the  recovery  of 
damages  at  law,  in  the  case  of  personalty  there 
is  no  such  presumption. 

3  Parsons,  Cont.  p.  366,  note  X,  and  authori- 
ties cited. 

The  general  rule  is  that  contracts  as  to  per- 
sonalty will  not  be  specifically  enforced. 

3  Parsons,  Cont.  pp.  363,  364. 

The  question  in  all  cases  is  this:  Will  dam- 
ages at  law  afford  an  adequate  compensation 
for  breach  of  the  agreement?  If  they  wiH, 
there  is  no  occasion  for  the  interference  of 
equity;  the  remedy  at  law  is  complete. 

2  Benjamin,  Sales,  pp.  1143,  1144;  1  White 
&  T.  Lead.  Cas.  in  Eq.  Am.  ed.  1876,  p.  1096; 
1  Morawetz,  Priv.  Corp.  §  218;  Mitford  & 
Tyler,  PL  &  Pr.  Eq.  p.  214,  cWingCudv,  Rut- 
ter,  1  P.  Wms.  570,  cited  in  10  Yes.  Jr.  161; 
Ma9on  V.  Armitage,  13  Ves.  Jr.  37;  Noye9  v. 
Marsh,  123  Mass.  286. 

Shares  of  stock  constitute  personalty,  al- 
though the  corporation  own  realty. 

Edwards  v.  EaU,  35  Eng.  L.  &  Eq.  483; 
Tippets  V.  Walker,  4  Mass.  595;  Johns  v.  Johns. 
1  Ohio  St.  350. 

In  no  case  will  it  be  found  that  a  court  of 
equity,  at  the  suit  of  the  vendor,  has  com- 
pelled the  vendee  to  specifically  execute  a 
contract  for  the  purchase  of  shares  of  stock. 

See  Boss  v.  Union  Pac,  R.  Go.  1  Woolw.  26. 
See  also  Pom.  Spec.  Perf.  §  19;  Orange  d  A, 
R.  Co,  V.  Fulvey,  17  Gratt.  366;  Laidley  v. 
Laidley,  26  W.  Va.  526;  Peyt(m  v.  Cabell,  Id. 
540. 

It  is  the  manifest  right  of  the  purchaser  to 
have  a  clear,  marketable  title,  and  a  specific 
performance  will  not  be  decreed  unless  this 
requirement  is  fulfilled,  nor  when  the  title,  as 
finally  tendered,  is  subject  to  even  reasonable 
doubt. 

2  White  &  T.  Lead.  Cas.  in  Eq.  p.  1118;  1 
Morawetz,  Priv.  Corp.  §  218,  noU  1;  3  Pom. 
Eq.  Jur.  p.  449,  §§  1405-1407,  and  authorities 
cited  in  note. 

The  certificate  of  stock  in  this  case  had  been 
delivered  to  L.  N.  Tavenner,  attorney  for 
Arnolds,  with  assignment  indorsed  bv  the 
plaintiffs.  This  amounted  to  a  transfer  of 
the  stock  itself 

Ross  V.  8ouih  Western  R,  Co,  53  Ga.  514; 
Bank  of  America  v.  McNeil,  10  Bush,  54;  Mc- 
Neil V.  Tenth  Nat,  Bank,  46  N.  Y.  325;  Leitch 
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V.  Wdls,  48  N.  Y.  586:  Johnson  v.  UnderhiU, 
62  N.  Y.  203;  Cushman  v.  Thayer  Mfg,  J.  Co. 
76  N.  Y.  365. 

Having  thus  parted  with  the  stock,  the  plain- 
tiffs were  unable  themselves  to  perform  a  sub- 
stantial part  of  the  contract,  as  shown  by  the 
bill  itself.  Conseouently,  the  defendant  had 
the  riffht  to  rescind,  and  the  plaintiffs  no  right 
to  enforce. 

1  Wharton,  Cont.  §  282,  p.  418,  citing  Per- 
kins V.  Bailey,  99  {Mass.  61 ;  Coggs  v.  Bernard, 
Ld.  Raym.  909,  1  Smith,  Lead.  Cas.  7th  Am. 
ed.  p.  299,  and  numerous  other  authorities; 
New  Brunswick  M,  B.  d  L.  Asso,  v.  Cono^er, 
14  K.  J.  Eq.  219.  See  also  Cook,  Stock  and 
Stockholders,  §338;  3  Pom.  Eq.  Jur.  §  1402, 
noU;  Core  v.  Wigner,  32  W.  Va.  278. 

Mr,  Okey  Jolui8on«  with  Mr.  Barna 
Powell,  for  ^pellees: 

It  is  not  sufficient  to  deny  specific  perform- 
ance that  there  is  a  lien  on  the  property  agreed 
to  be  sold. 

Richards  v.  Mercer,  1  Leigh,  125;  Legrand 
V.  Hampden  Sidney  College,  5  Munf.  324;  Edr 
wards  v.  Van  Bibber,  1  Leigh,  183. 

It  is  sufficient  if  title  can  be  made  at  the 
time  of  the  decree. 

Townsfiend  v.  OoodfeUow,  3  L.  R  A.  740.  40 
Minn.  312,  and  the  following  cited  cases: 
Oakey  v.  Cook,  41  N.  J.  Eq.  364;  WatU  v. 
Waddle,  31  U.  S.  6  Pet.  389,  8  L.  ed.  437; 
Hepburn  v.  Dunlop,  14  U.  8.  1  Wheat.  179,  4 
L.  ed.  66;  Hepburn  v.  Auld,  9  U.  S.  5  Cranch, 
262,  3  L.  ed.  96;  Langford  v.  Pitt,  3  P.  Wms. 
629;  Mortlock  v.  BuUer,  10  Ves.  Jr.  292;  Coffin 
V.  Cooper,  14  Ves.  Jr.  206;  Seymour  v.  Be 
Lancy,  3  Cow.  445;  Pierce  v.  Nichols,  1  Paige, 
244,  2  L.  ed.  633;  Baldwin  v.  8aUei\  8  Paige. 
473,  4  L.  ed.  508;  8tef>enson  v.  Maxwell,  2  I^. 
Y.  408;  Jenkins  v.  Fahey,  73  N.  Y.  365. 

Equity  had  jurisdiction  of  this  case,  the 
remedy  at  law  not  being  complete. 

Buriee  v.  Parke,  5  W.  Va.  122;  Laidley  v. 
Laidley,  25  W.  Va.  525:  Hodges  v.  Kmoing,  7 
L.  R.  A.  87,  58  Conn.  12;  Stuyvesant  v.  New 
York,  11  Paige,  414,  6  L.  ed.  182;  Somerby  v. 
Buntin,  118  Mass.  279;  Oil  Run  Petroleum  Co. 
V.  Oale,  6  W.  Va.  537;  Cornwall  d  L.  R,  Co*s 
App.  125  Pa.  232;  Story,  Eq.  Jur.  §  728;  Fur- 
nital  V.  Oew,  3  Atk.  87;  2  Story,  Eq.  Jur.  41; 
Cowks  V.  Whitman,  10  Conn.  121;  Clark  v. 
FUnt,  22  Pick.  231;  Pooley  v.  Budd,  14  Beav. 
34, 7  Eng.  L.  &  Eq.  229;  Alexandria  M,  Bank 
V.  Seton,  26  U.  S.  1  Pet.  299,  7  L.  ed.  152. 

While  it  has  been  held  that  a  bill  in  equity 
will  not  lie  for  the  specific  performance  of  an 
agreement  to  sell  stock,  yet  if  the  stock  is  in 
railroads,  and  such  like  stock,  equity  will 
enforce  a  specific  performance  of  a  contract  to 
sell  the  same. 

Fry,  Spec.  Perf.  53,  §  27;  Duneuft  v. 
Alhrecht,  12  Sim.  189;  Colt  v.  NetterviU,  2  P. 
Wma.  804;  Shaw  v.  Fisher,  2  De  G.  &  S.  11,  6 
De  G.  M.  &  G.  596;  BisseU  v.  Michigan  F.  d 
M,  Bank,  5  McLean,  495;  Sullivan  v.  Tuck,  1 
Md.  Ch.  59. 

Lucas*    P,,  delivered  the   opinion  of  the 


court: 


This  suit  originated  by  the  filing  of  a  bill  in 
chancery,  by  H.  E.  Bumgardner,  a  married 
woman,  and  H.  F.  Bumganiner,  her  husband, 
against  C.  P.  Leavitt,  and  others,  in  the  Cir- 
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cuit  Court  of  Wood  County.  The  female 
plaintiff  alleges  that  the  defendant  Leavitt  in- 
duced her  to  invest  $1,000  in  the  Steamboat 
General  Dawes,  the  proposed  cost  of  which 
was  $7,500.  It  was  understood  that  the  boat 
was  to  be  put  in  a  joint-stock  company,  in 
which  the  plaintiff  H.  E.  Bumgardner  was  to 
have  shares  in  proportion  to  the  money  she 
had  advanced,  as  aforesaid.  The  plaintiff  ex- 
hibits with  her  bill  an  agreement  as  follows: 

''This  article  of  agreement,  made  and  en- 
tered into  this  the  14th  day  of  July.  1884,  be- 
tween -C.  P.  Leavitt,  County  of  Wood,  and 
State  of  West  Virginia,  and  H.  E.  Bumgard- 
ner of  Hockingport,  Athens  Co.,  Ohio,  witness- 
eth,  that  the  said  C.  P.  Leavitt,  in  case  of  mis- 
understanding, or  not  being  able  to  agree,  or 
in  case  of  death  of  Herman  Bumgardner, 
agent,  said  Leavitt  agrees  to  take  the  said  stock 
ot  Mrs.  Bumgaixlner  at  not  exceeding  cost,  or, 
if  boat  depreciates  in  value,  at  fair  cash  valua- 
tion. The  said  Mrs.  H.  E.  Bumgardner  agrees 
to  give  said  C.  P.  Leavitt  the  refusal  over  any 
other  purchaser.  The  said  stock  referred  to 
above  is  stock  in  the  steamer  General  Dawes. 
[Signed]     C.  P.  Leavitt." 

And  there  is  further  exhibited  the  following 
notice: 

"ToChas.  P.  Leavitt— 

"Sir:  I  propose  to  sell  you  my  stock  in  the 
Farn^er's  Trans.  Co.  in  accordance  with  vour 
contract  of  July,  14,  1884,  at  cost,  or,  if  the 
boat  has  depreciated  in  value,  at  its  fair  cash 
valuation.  Your  early  attention  is  called  to 
this  matter,  the  contingency  having  arisen  un- 
der which  you  bound  yourself  to  take  said 
stock.  [Signed]  H.  E.  Bumgardner,  by  H. 
F.  Bumgardner,  Ag^t.     March  31,  1887.'*^ 

The  bill  supplements  the  above  written 
agreement,  signed  by  C.  P.  Leavitt,  by  stating 
that  it  was  a  part  of  the  consideration  that  the 
husband,  H.  F.  Bumgardner  was  to  have  reg- 
ular employment  on  said  steamboat,  of  which 
C.  P.  Leavitt  was  to  be  master.  It  is  further 
alleged  that  all  of  the  interests,  including  the 
stock  owned  by  Leavitt  (which  was  a  large 
malority  of  it),  as  well  as  that  owned  by  H. 
E.  Bumgardner,  was  capitalized  into  a  corpo- 
ration known  as  the  Farmer's  Transportation 
Company,  or  conveyed  to  said  company.  The 
steamer  was  valued  "at  $7,600  at  that  time,  and 
760  shares  of  capital  stock  of  the  par  value  of 
$10  per  share  were  issued,  of  which  100  shares 
were  given  to  said  H.  B.  Bumgardner,  and  H 
shares  to  her  husband,  in  order  that  he  might 
be  represented  in  the  company.  It  is  further 
alleged  that  C.  P.  Leavitt  took  charge  as  mas- 
ter, and  pursuant  to  the  affreement  gave  H.  F. 
Bumgaraner  employment^  but  that  they  soon 
disagreed,  and  said  H.  F.  Bumgardner  was 
discharged.  Plaintiffs  proceed  to  aver  that 
since  such  disaj^eement  they  have  at  all  times 
been  ready  to  give  said  Leavitt  the  preference 
of  purchasing  said  stock,  and  have  urged  him 
to  buy  said  stock  according  to  his  agreement, 
but  he  has  steadily  and  persistently  refused  to 
^o  so,  until  the  31st  day  of  March,  1887,  when 
the  above  notice  was  written  and  served. 
They  charge  that  there  has  been  no  deprecia- 
tion in  the  value  of  the  boat,  but  that  it  has 
"been  increased  in  sixe  and  capacity  at  a  large 
expense,  and  its  value  enhanced  in  consequence. 
It  is  further  alleged  that  one  E.  W.  Petty,  who 
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is  made  a  defendant,  had  attached  the  101^ 
shares  of  stock  in  the  Circuit  Court  of  Wood 
County,  in  an  action  at  law  against  H.  F. 
Bumgardner.  It  is  further  alleged  that 'the 
plaintiffs  were  largely  indebted  to  J.  W,  Ar- 
nold and  L.  H.  Arnold,  both  of  whom  were 
made  defendants,  and  that  the  female  plaintiff 
executed'  a  lien  upon  the  said  100  abares  of 
stock  to  secure  said  indebtedness.  By  an 
agreement  and  compromise  between  the  plain- 
tiffs and  said  E.  W.  Petty  his  debt  is  reduced 
to  $422,  which  it  is  agreed  shall  be  paid  him 
out  of  the  proceeds  arising  from  tlie  sale  of 
of  said  lOli  shares  of  stock;  and  by  like  agree- 
ment with  J.  W.  and  L.  H.  Arnold,  thev  are 
to  receive  the  residue  of  the  proceeds  of  said 
sale  as  a  compromise,  and  in  full  settlement  of 
the  indebtedness  due  them  from  the  plaiottih. 
Plaintiff  H.  E.  Bumgardner,  it  is  alleged,  has 
always  been  ready,  and  has  offered,  and  now 
offers,  to  specifically  perform  the  said  agree- 
ment on  her  part,  by  assigning  and  transfer- 
ring said  lOli^  shares  of  the  stock  free  and  un- 
incumbered, as  of  the  31st  day  of  March,  1887. 
The  prayer  of  the  bill  is  that  the  court  will  de- 
clare the  plaintiff  to  be  entitled  to  a  specific  per- 
formance and  execution  of  the  said  agreement, 
with  interest  on  the  said  amount  from  March 
31st,  1887;  second,  that  the  court  will  decree 
that  the  amount  ascertained  to  be  due  said  H. 
E.  Bumgardner  from  said  C.  P.  Leavitt  mav 
be  paid  over  to  said  E.  W.  Petty  and  said  J. 
W.  and  L.  H.  Arnold,  as  above  set  out:  and, 
thirdly,  for  all  proper  accounts  and  general  re- 
lief. The  bill  was  demurred  to  by  Leavitt. 
but  the  demurrer  was  overruled,  whereupon  C. 
P.  Leavitt  filed  his  answer,  ui  which  he  admits 
the  agreement  as  set  out  in  the  bill,  so  far  as  it 
goes,  but  he  denies  it  was  ever  understood  or 
contemplated  that  the  said  H.  F.  Bumgardner 
should  have  the  right,  at  any  time  he  might 
thereafter  see  fit,  to  require  respondent  to  buy 
the  stock  of  said  H.  E.  Bumgardner,  and  to 
require  respondent  to  pay  therefor  the  original 
cost,  but  in  truth  it  was  intended  to  give  re- 
spondent refusal  and  right  to  buy  said  stock  at 
any  time,  provided  he  paid  therefor  as  rnndi 
as  any  other  bidder,  and  provided,  further- 
more, that  respondent  so  desired.  He  alleges 
that  the  boat  is  not  worth  more  thao  $2,500. 
about  one  third  of  what  she  cost  at  the  time 
said  stock  was  issued;  and  that  the  present  value 
of  said  lOli  shares  in  the  bill  mentioned  is  not 
worth  more  than  $333.38i  at  the  outside.  He 
denies  that  the  stock  has  ever  been  tendered 
him,  or  that  either  of  the  plaintiffs  have  ever 
proffered  the  same  at  anything  like  a  fair  cash 
valuation.     He  admits  that  on   or  abou*  the 

day  of  July,  1887,  he  offered  them  $830 

for  the  stock,  although  he  knew  that  they  had 
immediatelv  before  that  offered  it  to  another 
party  at  $800.  He  alleges  that  it  had  been  as- 
signed by  H.  E.  Bumgardner  to  Mrs.  J.  W. 
Arnold,  to  secure  payment  of  a  debt,  and  the 
certificate  was  then  held  by  one  L.  N.  Taveoh 
ner,  as  attorney  of  said  Arnold,  who  had  noti- 
fied the  secretary  of  the  corporation,  and  re- 
quested a  transfer  on  the  books.  Respondent 
sets  out  also  that  the  certificate  was  tncuoi- 
bered  by  a  lien  of  said  E.  W,  Petty,  and  he 
pleads  that  the  plaintiffs  had  not  title  to  said 
stock,  and  so  could  not  carry  out  the  agree- 
ment.   Respondent   further   alleges  that  his 
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said  offer  of  $850  was  made  in  good  faitb,  and 
he  was  ever  ready  from  the  time  he  offered  in 
1887  to  buy  saia  stock  to  take  the  same,  but 
his  offer  was  not  accepted,  nor  was  there  ever 
tendered  to  respondent  the  said  stock  at  any 
time,  nor  could  it' be,  since  they  had  parted 
with  the  title.  He  denies  that  he  ought  in 
equity  to  be  compelled  to  pay  for  the  stock, 
which  cannot  be  delivered,  and  is  incumbered 
to  the  full  amount  of  its  value.  J.  W.  Arnold 
and  L.  H.  Arnold  filed  their  joint  and  separate 
answer,  in  which  they  admit  all  that  is  said  in 
the  bill  about  the  mort.erage  or  the  pledge  of 
the  stock  to  them,  and  admit  that  they  have 
agreed  that  out  of  the  proceeds  arising  from 
the  safe  E.  W.  Petty  should  be  first  paid,  and 
that  they  would  accept  the  residue  of  the  pro- 
ceeds in' full  satisfaction  of  their  lien,  and  that 
they  have  accordingly  authorized  L.  N.  Tav- 
enner,  Esq.,  their  attorney,  to  execute  their  re- 
lease, in  order  that  said  H.  E.  Bumgardner 
may  execute  to  said  defendant  C.  P.  Leavitt 
an  unincumbered  transfer  of  said  100  shares 
of  stQck  in  fulfillment  of  said  H.  E.  Bumgard- 
ner's  contract  on  her  part,  as  set  out  in  Ex- 
hibit No.  1  of  the  bill.  E.  W.  Petty  likewise 
answers,  and  admits  all  the  averments  of  the 
bill  as  to  his  lien  upon  the  stock  bv  attachment, 
and  also  the  agreement  with  reference  to  his 
payment  out  ot  the  proceeds  of  sale. 

A  vast  amount  of  testimony  was  taken,  very 
little  of  which  had  anything  to  do  with  the 
case,  the  bulk  of  it  seeming  to  be  predicated 
upon  some  extraneous  controversies,  as  to  the 
earnings  of  the  boat,  and  Leavitt's  settlement 
with  the  corporation  and  stockholders.  On 
the  10th  of  December,  1888,  the  case  came  on 
to  be  finally  heard,  and  the  court  decreed  that 
H.  E.  Bumgardner  was  entitled  to  specific  exe- 
<;ution  of  the  contract:  that  demand  was  made 
by  her  on  the  81st  day  of  March,  1887;  and 
tfiat  the  101 1  shares  of  stock  were  then  worth 
$866.60;  and  the  said  C.  P.  Leavitt  is  decreed 
to  pay  that  amount,  with  interest  from  31st 
day  of  March,  1887,  aggregating  the  sum  of 
$954. 76,  which  he  is  to  pay,  with  ^interest  there- 
on from  the  date  of  decree.  The  money  is  to 
be  distributed  to  the  Arnolds  and  Petty  in  ac- 
cordance with  their  respective  liens,  and  agree- 
ments with  reference  to  the  same.  The  decree 
then  proceeds  to  direct  *'that  L.  N.  Tavenner, 
■who  is  authorized  in  a  writing  filed  in  the  pa- 
pers in  this  cause  to  release  the  lien  of  said  J. 
vV.  Arnold  and  L.  H.  Arnold  upon  one  hundred 
shares  of  the  stock  aforesaid,  to  execute  said 
release  of  said  lien,  and,  in  case  said  L,  N. 
Tavenner  shall  fail  or  refaseto  execute  said  re- 
lease within  ten  days  from  this  date,  then  Bar- 
Da  Powell,  who  is  hereby  appointed  a  special 
commissioner  for  the  purpose,  is  authorized 
and  directed  to  execute  a  release  of  the  lien  of 
said  J.  W.  Arnold  and  L.  H.  Arnold,  as  afore- 
said, upon  the  100  shares  of  stock  held  in  the 
name  of  H.  E.  Bumgardner  a!jd  filed  with  the 
papers  in  this  cause,  which  certificate  of  100 
shares,  as  well  as  the  certificate  of  101^  shares, 
now  also  in  the  file  in  this  cause,  are  to  be  de- 
livered to  said  C.  P.  Leavitt  upon  payment  by 
him,  or  someone  for  him,  to  the  defendants 
Petty  and  Arnolds  and  plaintiffs,  the  sum  here- 
inbefore decreed  by  him  to  be  paid."  Leave 
was  given  the  plaintiffs  to  sue  out  execution. 
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From  this  decree  the  defendant  Leavitt  has  ap- 
pealed to  this  court. 

The  first  and  pivotal  question  to  be  decided 
in  this  case  is  whether  the  court  of  chancery 
had  jurisdiction  to  decree  specific  performance. 
If  not,  t^he  bill  should  have  been  dismissed  on 
demurrer.  In  the  first  place,  regarding  the 
defendant  Leavitt  as  having  for  a  considera- 
tion obtained  the  refusal  of,  or,  as  we  may  call 
it,  the  option  on,  this  stock,  could  he  have 
maintained  a  bill  for  specific  performance 
against  Mrs.  H.  E.  Bumgardner  in  case  she 
had  refused  to  let  hira  have  the  stock,  and  had 
insisted  on  selling  it  to  someone  else?  This  is 
an  important  question,  because,  if  such  re!ief 
could  be  granted  to  the  purchaser  were  he  to 
apply,  the  seller,  who  has  pven  the  purchaser 
such  preference  or  option,  is  entitled  to  like  re- 
lief by  reason  of  the  operation  of  the  principle 
of  mutuality  of  right  and  remedy.  The  gene- 
ral doctrine  upon  this  subject  is  thus  stated  by 
Mr.  Pomeroy:  **It  is  not  then  suflftcient  in 
general  that  a  valid  and  binding  agreement  ex- 
ists, and  that  an  action  at  law  for  damages  will 
lie  in  favor  of  either  party  for  a  breach  by  the 
other;  the  peculiarly  distinctive  feature  of  the 
equitable  doctrine  is  that  the  remedial  right  to 
a  specific  performance  must  be  mutual."  See 
Moore  v.  Fiiz  Handolph,  6  Leigh,  175. 

This  is  a  general  rule,  namely,  that  the  right 
to  a  specific  execution  of  a  contract,  so  far  as 
the  question  of  mutuality  is  concerned,  de- 
pends upon  whether  the  agreement  itself  is  ob- 
ligatory on  both  parties,  so  that  upon  the  ap- 
plication of  either  against  the  other  the  court 
would  grant  a  specific  performance.  Duvall 
v.  Myers,  2  Md.  Ch.  401.  Says  Mr.  Pomerov: 
"It  is  a  familiar  doctrine  that  if  the  right  to  the 
specific  performance  of  a  contract  exists  at  all 
it  must  be  mutual.  The  remedy  must  be  alike 
attainable  by  both  parties  to  the  agreement." 
Pom.  Spec.  Perf.  §  165. 

In  the  present  case  it  appears  that  the  de- 
fendant Leavitt,  being  the  owner  of  about 
three  fourths  of  the  stock  in  a  steamboat,  en- 
tered into  an  agreement  with  a  married  woman 
with  reference  to  $1,000  of  the  same  stock. 
It  is  true  that  the  contract  was  signed  by 
him  alone.  The  circumstance  that  it  was 
signed  by  him  alone  is  not  material,  since  it  is 
admitted  by  both  parties  that  she  entered  into 
the  contract,  and  was  to  be  bound  by  it.  Wat. 
Spec.  Perf.  §§  268,  270.  Neither  is  the  fact 
that  she  was  a  married  woman  material  in  this 
State,  since,  by  our  Married  Woman's  Act, 
which  went  into  operation  in  1869  (see  Code, 
chap.  66),  a  married  woman  may  not  only  take 
and  hold  personal  property,  such  as  stocks,  but, 
being  such  a  stockholder,  she  may  vote  the 
same  in  any  organized  company;  consequently 
she  had  the  right  of  disposition  and  the  power 
to  sell  or  contract  to  sell.  It  is  also  true  that, 
according  to  her  statement,  personal  services 
entered  into  a  part  of  the  consideration  of  the 
contract,  and  it  is  a  rule  almost  universal  that 
a  contract  for  personal  services  cannot  be  en- 
forced against  the  party  promising  such  serv- 
ices, and  hence  for  the  want  of  the  requisite 
mutuality  specific  execution  will  not  be  en- 
forced against  the  opposite  party,  unless  the 
services  have  been  actually  performed,  and 
the  contract    to  that    extent  been  executed. 
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as  was   the   case   here.     Pom.   Spec.  Perf. 
§310. 

These  obstacles  being  disposed  of,  we  may 
inquire,  Had  Mrs.  Bumgardner  persisted  in 
seliing  this  stock  to  a  tbii3  psrty,  contrary  to 
her  agreement,  could  Leavitt  have  asked  the 
court  of  chancery  to  interfere  by  injunction, 
and  to  compel  her  to  transfer  the  stock  to  him 
upon  payment  of  the  price  stipulated  in  the 
agreement?  The  question  of  specific  perform- 
ance of  contracts  for  the  delivery  of  stock  is 
frequently  treated  by  the  text- writers  in  an  em- 
pirical and  unsatisfactory  manner,  as  if  there 
were  something  peculiar  in  this  character  of 
personal  property,  which  rendered  it  impossi- 
ble to  classify  it  under  any  general  rule.  Mr. 
Fry,  for  example,  does  not  hesitate  to  say  posi- 
tively that  a  contract  for  the  sale  of  stock  will 
not  be  specifically  enforced,  although  he  after- 
wards admits  that  railway  shares  u>rm  an  ex- 
ception. Fry,  Spec.  Perf.  §§  24,  27.  Mr. 
Pomeroy's  treatment  of  the  subject  is  equally 
unsatisfactory.  See  Pom.  Spec.  Perf.  §§  17- 
19.  The  true  principle  would  seem  to  be  that, 
as  a  general  rule,  courts  of  equity  will  not  en- 
force specific  performance  of  contracts  for  the 
deliverv  of  shares  of  stock,  but  when  a  pur- 
chaser has  bargained  for  such  shares,  or  taken 
an  option  upon  them,  because  they  have  for 
him  a  unique  and  speciiU  value,  the  loss  of 
which  could  not  be  adequately  compensated  by 
damages  at  law,  the  chancellor,  in  the  exercise 
of  a  sound  discretion,  may  decree  specific  exe- 
cution. This  principle  we  find  laid  down  and 
insisted  upon  m  the  more  recent  work  of  Mr. 
Waterman  (1881).  'The  same  principles,"  he 
says,  "govern  in  contracts  for  the  sale  of  stock 
as  in  the  sale  of  other  property, — that  is,  if  a 
breach  can  be  fully  compensated  in  damages, 
equity  will  not  interfere;  while  it  will  do  so 
when,  notwithstanding  the  payment  of  the 
money  value  of  the  stock,  the  plaintiff  will  still 
lose  a  substantial  benefit,  and  thereby  remain 
uncompensated.  If  a  contract  to  convey  stock 
is  clear  and  definite,  and  the  uncertain  value  of 
the  stock  renders  it  difficult  to  do  justice  by  an 
award  of  damages,  specific  performance  will 
be  decreed."  Waterman,  Spec.  Perf.  §  19. 
Among  the  many  other  cases  cited  in  support 
of  this  proposition  is  the  lending  case  of  I>dU>- 
ret  v.  BotJisehiid,  decided  by  Sir  John  Leach, 
Vice-chancellor,  in  1824, 1  Sim.  &  Stu.  590,  in 
which  it  is  said  that  a  bill  will  lie  for  the  spe- 
cific performance  of  a  contract  for  the  pur- 
chase of  government  stock,  where  it  prays  for 
the  delivery  of  certificates  which  give  the  legal 
title  to  the  stock.  There  are  many  other  cases, 
however,  both  in  England  and  America,  which 
sustain  the  correct  principle  as  laid  down 
above,  but  which  it  is  unnecessary  to  cite.  In 
the  present  case  the  purchaser  of  the  refusal  of 
or  option  upon  the  stock  in  the  steamboat  was 
dealing  for  an  article  which  he  could  not  go 
upon  the  market  and  buy,  and  which  no  one 
could  deliver  to  him  but  the  bolder,  with  whom 
he  bargained.  The  shares  of  stock  evidently 
had  for  him  a  peculiar  value,  which  could  not 
be  compensated  by  mere  damages,  such  as 
would  be  recovered  at  law.  Their  possession 
would  enable  him  to  control  the  company,  and 
to  retain  his  position  as  master  of  the  vessel. 
For  the  same  reason,  therefore,  that  a  contract 
for  railway  shares  will  frequently  be  specifical- 
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ly  performed,  viz.,  whenever  such  shares  are 
l)eing  purchased  for  the  purposes  of  organiza- 
tion and  control,  I  think  a  court  of  equity 
would  have  interfered  in  this  case  in  favor  of 
C.  P.  Leavitt,  had  he  filed  a  bill  praying  for  its 
intervention.  It  follows,  therefore,  upon  tbe 
ffround  of  mutuality  of  remedy  and  reciproc- 
ity of  obligation,  that  such  a  bill  could  be 
maintained  bv  Mrs.  Bumgardner.  There  is  an- 
other ground  quite  as  apparent  as  that  stated 
above,  and  that  is  that  the  legal  title  to  this 
stock  had  passed  into  the  hands  of  a  third  ptr- 
tv,  who  is  properly  made  a  co-defendant  Id 
the  case  cited  above  of  Doloret  v.  Bothxhiid,  1 
Sim.  &  Stu.  590,  the  vice-chancellor  remarks: 
"I  consider  also  that  the  plaintiff,  not  being 
the  original  holder  of  the  scrip,  but  merely  the 
bearer,  may  not  be  able  to  maintain  any  actk» 
at  law^  upon  the  contract,  and  that,  if  he  has 
any  title,  it  must  be  in  equity."  So  in  the 
present  case  the  plaintiffs  are  in  a  situation  in 
which  a  court  of  equity  sees  its  way  clearly  to 
administer  complete  and  adequate  remedial 
justice  to  all  parties  interested,  whereas,  if  they 
were  remitted  to  a  court  of  law,  if  relief  ooald 
be  afforded  at  all,  it  could  only  be  done  by 
resorting  to  sevenEd  actions,  perhaps  no  les 
than  three.  Upon  the  general  principle,  there- 
fore, of  avoiding  circuity  of  action,  and  afford- 
ing relief  where  the  remedy  at  law  is  inade- 
quate, it  was  proper  for  the  court  of  equity  lo 
exercise  its  jurisdiction.  Whenever  the  rem- 
edy at  law  would  be  incomplete  and  inadequate 
because  the  court  of  law  cannot  give  a  condi- 
tional or  modified  judgment,  and  would  be  ud- 
able  to  preserve  the  benefit  of  the  agreement  to 
all  the  parties  interested,  equity  has  jurisdic- 
tion to  enforce  tbe  agreement.  In  the  case  of 
Summers  v.  Bean,  the  general  principle  is  thos 
declared  by  Judge  Moncure  (18  Gratt.  412): 
"Generally  an  adequate  remedy  may  be  bad 
at  law  for  the  breach  of  a  contract  concerning 
any  other  personalty  than  slaves,  and  therefore* 
as  a  general  rule,  a  court  of  equity  will  not  en- 
force the  execution  of  such  a  contract  But 
sometimes  an  adequate  remedy  at  law  cannot 
be  had  for  the  breach  of  such  a  contract,  and 
then  its  specific  execution  will  be  enforced  is 
equity. "  As  it  was  said  in  May  v.  Le  Claire^  78 
(L  S.  11  WaU.  218, 20  L.  ed.  50,  in  order  to  cost 
the  equity  jurisdiction,  the  remedy  at  law  mast 
be  ''as  effectual  and  complete  as  the  chancellor 
can  make  it."  The  same  principle  is  recog- 
nized by  all  the  text-writers.  See  Fry,  Spec. 
Perf.  §  18;  Pom.  Spec.  Perf.  §  29.  Mr.  Wa- 
terman says  tersely:  "If,  however,  the  rem- 
edy at  law  would  be  wholly  inadequate  or  im- 
practicable, specific  performance  will  he  de- 
creed." Waterman,  Spec.  Perf.  §  17.  For 
these  reasons,  therefore,  we  think  there  was  no 
error  in  overruling  the  demurrer  to  the  plain- 
tiffs' bill.  Upon  the  merits,  although  there 
was,  as  we  have  said,  a  great  deal  of  unneces^ 
sary  testimony  taken,  the  plaintiffs'  case  might 
have  rested,  and  no  doubt  did  rest,  upon  tlie 
testimony  of  the  defendant  C.  P.  Leavitt  hish 
self.  Out  of  the  168  questions  propounded  to 
him,  of  which  some  were  frivolous,  and  nearly 
all  impertinent,  he  is  asked  on  tbe  lOSd  ques- 
tion whether  he  did  not  offer  Mrs.  Bumgard- 
ner $850  for  her  stock,  in  order  to  get  rid  of 
Bumgardner,  to  which  he  replies:  ''Yes:  I 
wanted  to  get  rid  of  him.    Here  is  one  of  tbe 
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clerks  ri^bt  here  who  asked  bim  wbat  he  would 
take  for  it  at  different  times."  l(>4tb  question: 
*'Did  you  not  make  a  proposition  to  buy  the 
stock  on  account  of  your  obligation  under  that 
contract?"  Answer;  **Oh,  yes;  several  times. 
I  guess  the  clerk  here  knows  that  I  made  of  ^ 
fers  at  different  times  through  Mr.  Ritchie,  and 
Mr.  Baringer  can  testify  to  the  same  thing. "  The 
defendant  further  testifies  that  these  offers  were 
made  in  March,  1887.  or  a  little  after  that  time, 
and  that  the  negotiations  would  have  been  con- 


cluded, except  for  some  trivial  and  inconse- 
quential dispute  about  matters  foreign  to  the 
subject  matter. 

To  take  the  defendant,  therefore,  at  his  own 
word,  and  fix  the  value  of  the  stock  at  a  price 
only  differing  by  a  few  dollars  from  what  he 
himself  offered,  with  interest  from  the  time  of 
his  offer^was  a  judgment  of  the  circuit  court  of 
which  he  has  no  right  to  complain,  and  we 
think,  therefore,  that  the  decree  complained  of 
should  be  in  cUl  reepeeta  afflmied.  ' 
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Be  Election   of  Directors   of   the   ARGUS 
PRINTING  CO. 


Edwin  O.  FAULKNER,  Appt., 
A.  W.  EDWARDS  et  al.,  Bespts. 
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*1.  The  pledgpee  of  stock  in  whose  name 
it  stands  on  the  oorporate  records  has  a  right 
to  vote  the  stock  at  a  meeting  to  elect  directors. 

£•  The  pledgor  has  no  right  to  v<»te  such 
stock,  but  a  court  of  equity  will,  in  a  proper  case, 
compel  the  pledgee  to  give  the  pledgor  a  proxy. 

8.  One  not  appearing  to  be  a  stock- 
holder upon  the  corporate  records  is  not  eligi- 
ble to  the  office  of  director,  under  the  Statute 

4'Head  notes  by  Cobuss,  Ch.  J, 


providing  that  only  stockholders  are  eligible  to 
that  office;  one  who  stUi  so  appears  is  eligible,  and 
may  vote,  notwithstanding  he  has  assigned  the 
stock. 

4«  A  TOte  of  stockholders  representing 
a  majoritjr  of  the  subscribed  capital  stock  is 
neceasary  to  the  choice  of  a  director.  There  be- 
ing no  such  vote,  the  election  is  declared  illegal, 
and  a  new  election  ordered. 

6.  A  stockholder  holding  a  majority  of 
the  subscribed  capital  stock  having  ac- 
quiesced in  the  organization  of  a  stockholders* 
meeting,  and  having  participated  In  the  business 
of  the  meeting  as  so  organized,  among  other 
things  having  nominated  persons  for  the  office  of 
director,  cannot  afterwards  withdraw  from  the 
meeting,  and  organize  another  meeting,  at  the 
same  time  and  in  the  same  place,  and  by  voting  at 
that  meeting  elect  the  persons  voted  for  by  him 
the  directors.of  the  corporation.    It  is  his  duty  to 


Note.— O/  stock  eertificcLtes  in  Qcneral. 

The  certificates  of  stock  are  not  negotiable  in- 
struments so  as  to  come  within  the  rule  governing 
bills  of  exchange  and  promissory  notes.  New  York 
A  N.  H.  B.  Co.  V.  Schuyler,  84  N.  Y.  72;  Stebbins  v. 
Phoenix  Ins.  Co.  3  Paige,  350,  3  L.  ed.  184;  Wilson  v. 
Uttle,  2  N.  Y.  447:  Mechanics  Bank  v.  New  York 
&  N.  H.  B.  Co.  18  N.  Y.  825;  Dows  v.  Perrin,  16  N. Y. 
886;  McCready  v.  Bumsey,  6  Duer,  574;  Weaver  v. 
Barden.  49  N.  Y.  288;  Denton  v.  Livingston,  0  Johns. 
W;  Howe  v.  Starkweather,  17  Mass.  244;  McNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y.  825;  Arnold  v.  Buggies,  1 
B.  1. 165. 

The  transfer  book  is  not  the  only  evidence  of  the 
ownership  of  stock.  The  certificate,  which  has 
always  been  deemed  prima  facie  evidence  of  own- 
ership is  the  only  evidence  in  possession  of  the 
owner,  and.  where  there  has  been  no  transfer,  is 
the  only  recognized  evidence  of  title.  Broadway 
Bank  v.  McElrath,  18  N.  J.  Eq.  24. 

The  holder  of  a  certificate  of  shares  of  stock,  ac- 
companied by  an  irrevocable  power  of  attorney  to 
transfer  them,  is  the  apparent  owner,  and  when  he 
is  the  holder  for  value  without  notice  his  title  can- 
not be  impeached.    Leavitt  v.  Fisher,  4  Duer,  1. 

Holder  of  certifleate  may  aaaiffn  it  (U  a  pledge. 

It  has  also  been  settled,  by  repeated  adjudications* 
that,  as  between  the  parties,  the  delivery  of  the  cer- 
tificate, with  aFsignment  and  power  indorsed,  passes 
the  entire  title,  legal  and  equitable,  in  the  shares, 
notwithstanding  that,  by  the  terms  of  the  charter 
or  by-laws  of  the  corporation,  the  stock  is  declared 
to  l>e  transferable  only  on  its  books:  that  such  pro- 
-vlsions  are  intended  solely  for  the  protection  of  the 
corporation,  and  can  be  waived  or  asserted  at  its 
pleasure,  and  that  no  effect  is  given  to  them  except 
for  the  protection  of  the  corporation:  that  they  do 
not  incapacitate  the  shareholder  from  parting  with 
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his  interests  and  that  his  assignment,  not  on  the 
books,  passes  the  entire  legal  title  to  the  stock,  sub- 
ject only  to  such  liens  or  claims  as  the  corporation 
may  have  upon  it,  and  excepting  the  right  of  vot- 
ing at  elections,  etc.  Ang.  &  A.  Corp.  8th  ed.  B  864; 
Bank  of  Utlca  v.  Smalley,  2  Cow.  770;  Gilbert  v. 
Manchester  J.  Mfg.  Co.  11  Wend.  627;  Commercial 
Bank  of  Buffalo  v.  Kortright,  22  Wend.  382;  New 
York  &  N.  H.  R.  Co.  v.  Schuyler,  84  N.  Y.  80. 

It  is  well  settled  that  one  to  whom  stock  has  been 
transferred  in'pledge,  or  as  collateral  security  for 
money  loaned,  and  who  appears  on  the  register  of 
the  corporation  as  the  owner  of  the  stock,  is.  In  the 
event  of  insolvency  of  the  corporation,  chargeable 
as  a  stockholder  for  the  benefit  of  creditors.  Ad- 
derly  v.  Storm,  6  Hill,  624;  Bosevelt  v.  Brown,  11  N. 
Y.148;  lie  Empire  City  Bank,  18  N.  Y.  199;  liolyoke 
Bank  v.  Burnham,  11  Cush.  183;  Magruder  v.  Colston, 
44  Md.  849;  Crease  v.  Babcock,  10  Met.  525:  Wheelock 
V.  Koet,  77  Dl.  296;  Pullman  v.  Upton,  96  U.  8.  338, 
24  L.  ed.  818.  See  Thompson,  Liability  of  Stock- 
holders, 9  223. 

Effects  of  rOedgee^s  failure  to  trantfer  shares  on 
company'^s  boo/cs. 

In  cases  where  a  pledgee  for  value,  of  stock  certifi- 
cates, has  neglected  to  obtain,  in  compliance  with 
statutory  or  charter  provisions,  a  transfer  of  shares 
upon  the  books  of  the  company  and  the  issue  of 
new  certificates,  he  receives  an  equitable  title  only 
and  is  subject  to  the  equities  of  third  parties. 
Naglee  v.  Pacific  Wharf  Co.  20  Cal.  689;  Weston  v. 
Bear  Klver  &  A.  W.  &  M.  Co.  6  Cal.  186;  Fisher  v. 
Essex  Bank,  5  Gray,  878;  Book  v.  Nichols,  8  Allen, 
848;  Union  Bauk  of  Georgetown  v.  Laird.  16  U.  B.  2 
Wheat.  890, 4  L.  ed.  269;  Oxford  Tump.  v.  Bunnell, 
6  Conn.  668;  Dutton  v.  Connecticut  Bank,  18  Conn. 
488;  Bhipman  v.  iKtna  Ins.  Co.  29  Conn.  245;  Btrout 
V.  Natoma  Water  ft  Min.  Go.  9  Cal.  78;  Winter  v. 
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remaliJ  in  the  meeting  first  organized,  and  vote 
his  stock  there,  and  no  one  can  prevent  his  vot- 
ing his  stock  at  that  meeting,  although  his  ballot 
may  be  rejected.  Notwithstanding  such  rejec- 
tion, had  he  voted  his  stock  at  the  original  meet- 
ing the  persons  voted  for  by  him  would  have  been 
elected  directors,  and  under  the  Statute  declared 
by  the  court  elected. 
6.  A  transferee  of  stock  upon  the  corporate 
records  is  quaUfled  to  vote  the  stock,  and  to  be- 
come a  director,  although  the  transfer  was  made 
for  the  express  and  sole  purpose  of  so  qualifying 
-him,  provided  that  it  was  not  made  In  further- 
ance of  a  fraudulent  scheme. 


(February  2S,  1891.) 

APPEAL  by  petitioner  from  a  judgment  of 
the  Distnct  Court  for  Cass  County,  dis- 
missing bis  petition  filed  to  compel  recognition 
of  certain  persons  as  directors  of  the  Argus 
Printing  Company.     Beversed. 

The  facts  are  sUiled  in  the  opinion. 

Messrs.  Benton  &  Amidon,  B«  F. 
Spaulding^  and  A*  C.  Davis*  for  appellant: 

The  register  of  shareholders  was  the  only 
evidence  by  which  the  right  to  vote  could  l>e 
ascertained . 

Pendtr  v.  LuMngton,  L.  R.  6  Ch.  Div.  70; 
Re  St  Lawrence  Steamboat  Go.  44  N.  J.  L.  529- 
539;  Burgess  v.  Seligman,  107  U.  8.  30,  29,  27 
L.  ed.  859.  868;  Comp.  Laws,  §  2938;  Eoppin 
V.  Buffum,  9  R.  I.  513,  518. 

Jdr.  S.  O.  Roberts,  for  respondents: 

The  power  and  duties  of  a  pledge-holder  do 
not  include  the  right  to  use  the  pledge  in  any 


manner  whatever  without  the  consent  of  Uie 
pledgor. 

Comp.  Laws.  §§  3671,  3680, 4401-4404. 

Appellant  was  not  the  holder  of  said  pledge 
on  said  8d  day  of  June,  1890,  having  assigned 
by  indorsement  and  delivered  the  same  to  one 
of  the  pledgors,  he  could  not  lawfully  reposse* 
it  without  the  consent  of  both  pledgors. 

Comp.  Laws,  ^§  2934,  3680,  4404;  Story, 
Bailm.§114. 

In  case  of  a  dispute  as  to  a  right  to  vote,  the 
books  of  the  corporation  are  only  prima  fade 
evidence. 

Uoppin  V.  Buffum,  9  R.  L  518, 11  Am.  Rep. 
293;  McDanieU  v.  Flot/>er  Brook  Mfg.  Co.  n 
Vt  271. 

The  pledgee  of  stock  is  not.  for  the  purpose 
of  notice  of  meetings,  to  be  regarded  as  the 
owner  of  the  stock. 

McDaniels  v.  Flovoer  Brook  Mfg,  Co.  supra. 

Corliss,  Gh,  J.y  delivered  the  opinion  of 
the  court: 

On  this  appeal  we  are  asked  to  review  the 
judgment  of  the  District  Coort  in  summary 
proceedings  instituted  under  section  2982  of 
the  Complied  Laws  to  determine  the  righta 
of  certain  persons  to  the  offices  of  directors 
of  the  Argus  Printing  Company,  a  corpon- 
tion.  This  Statute  provides  that  upon  the 
application  of  any  person  or  body  corporate 
aggrieved  by  any  election  held  by  any  cor- 
porate body,  or  any  proceeding  thereof,  the 
district  judge  of  the  district  in  which  the 
election  is  held  must  proceed  forthwith  sura* 
marily  to  hear  the  allegations  and  proofs  of 


Belmont  Mln.  Co.  68  GaL  481;  People^s  Bank  v.  Grid- 
ley,  91  111.  467;  Fiske  v.  Carr,  20  Me.  801;  Skowhegan 
Bank  v.  Cutler,  49  Me.  815;  Pinkerton  v.  Manchester 
&  L.  R.Co.42  N.  H.4^:  Bank  of  Commeroe's  App.  78 
Pa.  69;  Sabin  v.  Woodstock  Bank,  21  Vt.  853;  Be 
Murphy,  61  Wis.  519.  See  Colebrooke,  Collateral 
Security,  9  278. 

Sole  accom.'panied  wtth  power  of  attorney. 

A  sale  of  the  stock,  with  a  transfer  of  the  oertifl* 
oate  indorsed  with  a  power  of  attorney  tp  the  pur- 
chaser to  make  the  necessary  transfer  on  the  books 
of  the  corporation,  transfers  to  the  purchaser  the 
equitable  interest  and  legral  right  of  the  vendor  in 
the  property  evidenced  by  the  certificate  assiirned. 
It  completes  the  transaction  between  the  vendor 
and  the  purchaser.  But  as  regards  the  corporation 
and  those  who  have  a  right  to  look  to  its  records 
for  the  owners  of  the  stock,  the  transaction  Is  in- 
complete. The  purchaser  does  not  become  vested 
with  the  absolute  title  of  the  stock— does  not  be- 
come a  shareholder  in  the  oorporation— until  the 
purchased  stock  is  transferred  to  him  on  the  books 
of  the  corporation.    Cheever  v.  Meyer,  62  Vt.  66. 

ifode  in  which  stock  is  transfnred. 

The  capital  stock  of  a  corporate  company  is  not 
capable  of  manual  delivery.  The  scrip  or  oertifl- 
oate  may  be  delivered,  but  that  of  Itself  does  not 
carry  with  it  the  stockholder^  interest  in  the  cor- 
porate funds.  Nor  does  it  necessarUy  put  that  in- 
terest under  the  control  of  the  pledgee.  The  mode 
in  which  the  capital  stock  of  a  corporation  is  trans- 
ferred usually  depends  on  its  by-laws.  Wilson  v. 
Little,  2  N.Y.44S. 

PUdgee  holds  equUcibU  HtU. 
The  use  of  the  stock  certificates  given  as  collateral 
security  where  made  by  the  mere  manual  delivery 
12L.RA. 


of  the  certificate,  without  any  aooompanjing  power 
of  transfer,  invests  die  pledgee  holding  such  col- 
lateral with  the  mere  equitable  title.  He  cannot 
upon  default  enforce  his  rights  by  the  ordlnarr 
processes  of  sale,  and  is  remanded  for  relief  to  a 
court  of  equity.  Wilson  v.  Little,  2  N.  T.  418:  New- 
ton  V.  Fay,  10  AUen,  606;  Nisbit  v.  Maoon  Bank  k 
T.  Co.  12  Fed.  Bep.  686;  Ex  parU  Boulton,  1  I>eG.  k 
J.  168;  Allen  v.  Dykers,  8  Hill,  508, 7  HUl,  497;  Johv- 
ton  V.  Dexter,  2  McArth.  580. 

A  person  holding  stock  of  a  corporatioa,  not  as  a 
shareholder,  but  merely  as  a  pledgee,  may  bring  aa 
action  on  his  own  account,  and  in  his  own  name,  to 
protect  his  rights  and  intereaCa  as  a  pledgee,  and  is 
not  required  in  such  matter  to  act  through  the  as- 
sociation.   Baldwin  v.  Oanfleld,  26  Minn.  43L 

Where  stock  was  bought  for  a  customer,  which 
can  be  identified  in  the  hands  of  any  pledgee  of  the 
firm  who  has  sold  it^  the  customer  may  affirm  tke 
sale  and  claim  the  price  at  which  It  was  sold.  If 
the  proceeds  of  stock  thus  identified  have  oonoe  In- 
to receiver's  hands,  the  customers  may  reach  tliem. 
If  the  stock  has  come  to  the  reoeiver's  hands  nnis- 
cumbered  bv  any  pledge,  and  the  receiver  still  faaa 
it,  the  customer  may  reach  and  have  a  delivery  of 
it  by  paying  to  the  receiver  the  amount  owing  to 
the  firm  in  respect  to  it.  Chamberlain  v.  Green- 
leaf ,  4  Abb.  N.  C.  178. 

A  pledgee  can  sell  the  pledge  after  an  adjudloft- 
tion  in  bankruptcy  against  the  pledgor.  Jtrnwf 
V.  McCarter.94U.S.784,24L.ed.l86. 

Bankruptcy  or  Insolvency  will  not  revoke  or  af- 
fect in  any  way  stock  in  the  hands  of  the  pledgee 
as  security  for  a  debt*,  when  such  seourtty  Is  aeoo»- 
panied  with  a  proper  power  of  attorney.  Hum  ▼. 
Bousmanier,  21 U.  &  8  Wheat.  174, 6  L.  ed.  889;  Stoty. 
Ag.  68  477-482;  Dickinson  v.  Centaral  Nat.  Bank.  I» 
Mass.  279. 

A  Vermont  oaae  holds  that  the  pledgee  of  sto^ 
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the  parties,  or  otherwise  inquire  into  the 
matters  of  complaint,  and  thereupon  confirm 
the  election,  order  a  new  one,  or  direct  such 
other  relief  in  the  itemises  as  accords  with 
risht  and  justice.  This  appeal  must  be  de- 
cided as  we  determine  whicn  of  two  persons 
had  the  right  to  vote  546  shares  of  stock. 
The  tot<al  amount  of  stock  which  had  been 
issued  at  the  time  of  the  meeting  to  elect 
directors  was  570  shares.  At  this  meeting 
A.  W.  Edwards  voted  these  546  shares  of 
stock  for  the  following  directors:  A.  W. 
Edwards,  H.  C.  Plumley.  N.  R.  Flint,  Alex- 
ander Griggs,  and  William  A.  Stevens.  At 
the  same  time  and  place  one  E.  O.  Faulkner 
voted  these  same  shares  for  Alexander  Griggs, 
W.  A.  Stevens,  B.  F.  Spaulding,  H.  C. 
Plumley,  and  E.  O.  Faulkner  as  directors. 
In  whom  was  the  right  to  vote  this  stock? 
The  stock  at  one  time  was  the  property  of 
A.  W.  Edwards.  For  the  purpose  of  secur- 
ing a  debt  which  he  owed  to  J.  J.  Hill,  this 
stock,  with  ten  other  shares,  was  transferred 
upon  the  corporate  books  to  E.  O.  Faulkner, 
confidential  clerk  of  Mr.  Hill.  Certificates 
representing  the  total  number  of  shares,  556, 
were  issued  directly  to  Mr.  Faulkner,  the 
same  being 'signed  by  Mr.  Edwards  as  presi- 
dent of  me  Company,  the  old  certificates 
held  by  Edwards  being  canceled.  The  stock, 
therefore,  stood  on  the  books  of  the  corpora- 
tion in  the  name  of  E.  O.  Faulkner.  Where 
there  has  been  no  transfer  of  the  stock  on  the 
books  of  the  corporation  a  pledgee  of  such 
stock  may  not  vote  it.  The  beneficial  owner- 
ship is  still  in  the  pledgor,  and  the  records 


of  the  corporation  still  show  him  to  be  a 
stockholder.  In  none  of  the  cases  cited  in 
which  the  right  to  vote  was  adjudged  to  be 
in  the  pledgor,  instead  of  tlie  pledgee,  had 
there  been  a  record  of  the  transfer  made.  See 
McDanieU  v.  Flaicer  Brooks  Mfg.  Co.  22  Vt. 
274;  Be  Barker,  6  Wend.  509;  Ex  jtarte 
WiUcocks,  7  Cow.  410 ;  IStrong  v.  Smith,  15 
Hun,  222. 

We  have  discovered  an  Oregon  case  in 
which  stock  stood  upon  the  books  in  the  name 
of  the  pledgee,  but  the  court  ruled  that  he 
could  not  vote  it  because  he  had  no  authority 
from  the  pledgor  to  make  the  transfer.  This 
case  we  will  refer  to  hereafter.  In  the  case 
at  bar  the  stock  stood  in  the  name  of  the  rep- 
resentative of  the  pledgee  upon  the  corpor- 
ate records.  Was  he  a  oona  fide  stockholder 
within  the  meaning  of  our  Statute  which  re- 
stricts the  right  to  vote  stock  to  those 
who  are  bona  fide  holders  thereof?  Comp. 
Laws,  2981.  It  may  be  stated,  in  this  con- 
nection, that  Edwards  could  not  vote  the 
stock,  as  the  stock  had  not  stood  in  his  name 
on  the  books  of  the  corporation  for  ten  days 
prior  to  the  election.  Ibid.  If, then, the  rep- 
resentative of  the  pledj?ee  could  not  vote  the 
shares,  no  election  of  directors  could  be  held, 
for  no  one  else  had  a  right  to  vote  it,  and 
without  its  being  represented  at  the  election 
no  election  of  directors  could  be  had,  for  the 
reason  that  these  shares  constituted  more  than 
half  of  the  capital  8t(x;k.  At  all  elections 
or  votes  had  for  any  purpose,  there  must  be 
a  majority  of  the  subscribed  capital  stock 
represented,  etc.     Ibid.     No  person  can  be 


Js  not  regarded  as  the  owner,  to  the  extent,  at 
least,  of  entitliQff  him  to  notice  of  a  stockholders  * 
meeting.  McDaniels  v.  Flower  Brook  Mfg.  Ck>.  22 
Vt.274. 

Pledaee^s  rioht  to  divtdends. 

It  has  been  decided  that  dividends  declared  dur- 
infir  the  continuance  of  a  pledge  belonged  to  the 
pledgee;  and  this  even,  although  the  latter  has 
failed  to  procure  registration  of  the  boolcs  of  the 
corporation.  Herrman  v.  Mazwell,l5  Jones  &  8. 847. 

Tlie  person  to  whom  scrip  for  stock  has  been  de- 
livered, with  a  transfer  thereof,  and  power  of  at- 
torney to  perfect  the  transfer,  is  the  legal  owner  of 
the  stock,  although  the  same  has  not  been  actually 
transferred  on  the  books  of  the  corporation.  Hill 
V.  Newlchawanlck  Ck).  48  How.  Pr.  427. 

While  the  pledgee  under  the  authorities  is  enti- 
tled to  the  dividends  on  the  stock  pledge,  on  its  re- 
demption by  the  pledgor, who  must  account  for  the 
amount  received  (Edwards,  Baihn.  p.  800;  Isaack  v. 
Clark.  2  Bulst.  806),  the  pledgee  is  not  required  to 
retain  in  his  possession  the  identical  shares  of  stock 
originally  received  from  the  pledgor,  if  the  trans- 
action is  a  mere  loan  of  securities;  a  return  of  other 
stocks  of  like  nature,  kind  and  amount  is  sufficient. 
Taylor  v.  Ketchum.  85  How.  Pr.  280. 

Who  are  entiUed  to  vote  the  stock. 

As  to  the  pledgee^s  rights  to  vote  certain  shares 
held  by  him  as  collateral  security,  the  general  rule 
is  said  to  be  based  upon  the  names  disclosed  by  the 
stock  register  of  the  corporation.  Any  private 
agreement  between  the  pairties  holding  legal  title 
to  the  stock  and  others  is  a  matter  between  them- 
selves with  which  the  corporation  has  no  concern. 
Re  Long  Island  B.  Co.  19  Wend.  87. 

The  Supreme  Court  of  Nevada  has  held  that  the 
rlfirbt  to  vote  at  stockholders^  meetings  is  not  gov- 
12  L.  R.  A. 


emed  by  the  fact  that  the  party  in  whose  name  the 
stock  is  registered  is  merely  the  nominal  owner. 
State  V.  Leete,  16  Nev.  242. 

By  statutory  enactment  in  NewTorlcstockholders 
in  moneyed  and  railway  corporations  are  entitled 
to  vote  after  duly  registering  as  stockholders  for 
at  least  thirty  days  prior  to  the  election.  1  Kev. 
Stat.  chap.  18,  title  2,  art.  2,  H  '»-4S. 

These  provisions  have  been  substantially  re- 
enacted  in  many  of  the  other  States. 

A  transfer  of  stock  until  entered  upon  the  books 
of  the  company  confers  on  the  transferee,  as  be- 
tween himself  and  the  company,  no  right  beyond 
that  of  having  such  transfer  properly  entered. 
Until  that  is  done,  or  demanded  to  be  done,  the 
person  in  whose  name  the  stock  is  entered  on  the 
books  of  the  company  is,  as  between  himself  and 
the  company,  the  owner  to  all  intents  and  purposes, 
and  particularly  for  the  purposes  of  an  election. 
People  V.  Bobinson,  64  Cal.  873. 

It  is  a  rule  of  extended  application  that  a  person 
holding  stock  as  trustee,  not  only  where  he  is  duly 
registered  as  a  stockholder  in  that  capacity,  but 
also  where  the  trust  relationship  is  not  declared 
upon  the  books  of  the  corporation,  is  entitled  to 
vote  upon  shares  held  by  him. 

In  Wilson  v.Central  Bridge  Proprs.,9  R.  I.  600,  an 
equally  well-settled  principle  allows  a  person  who 
pledges  stock  as  collateral  security  to  vote  upon  it 
at  all  corporate  meetings  so  long  as  It  is  not  trans- 
ferred on  the  stock  ledger  in  the  name  of  the 
pledgee.  McDaniels  v.  Flower  Brook  Mfg.  Co.  22 
Vt.  274;  Hoppin  v.  Buff  um,  9  R.  1. 6ia 

The  principle  is  crjrstalized  in  statutory  form  in 
New  York,  and  is  thus  expressed:  "Every  person 
who  shall  pledge  his  stock  as  aforesaid  may  never- 
theless represent  the  same  at  all  such  meetings,  and 
may  vote  accordingly  as  a  stockholder."  New  York 
Laws  1848,  chap.  40,  9 17. 
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chosen   director   without   a  majority  vote. 
§  2925,  Id. 

At  the  time  the  Legislature  employed  the 
word  "stockholders"  in  the  section  prescrib- 
ing the  qualification  of  a  voter  at  corporate 
meetings,  that  word  had  acquired  a  definite 
and  fixed  meaning,  so  far  as  a  pledgee  of 
stock  was  concerned.  It  had  been  repeatedly 
adjudged  that  a  pledgee  of  stock  whose 
transfer  was  upon  the  corporate  records  was 
a  "stockholder,"  within  the  meaning  of  the 
Statute  providinsT  for  the  liability  of  stock- 
holders for  the  debts  of  corporations.  The 
general  reasoning  upon  which  these  decisions 
were  based  was  that  the  pledgee  with  a  record- 
ed transfer  was  a  stockholder  for  the  purpose 
of  receiving  dividends  and  voting  at  stock- 
holders* meetings;  and  that  he  could  not 
enjoy  all  of  the  benefits  enjoyed  by  a  stock- 
holder without  being  subjected  to  a  stock- 
holder's liability.  Said  the  court  in  Bank  of 
New  Orleans  v.  Case,  99  U.  S.  628. 25  L.  ed.  448 : 
''It  is  thoroughly  established  that  one  to 
whom  stock  had  been  transferred  in  pledge,  or 
as  collateral  security  for  money  loaned,  and 
who  appears  on  the  books  of  the  corporation  as 
the  owner  of  the  stock,  is  liable  as  a  stock- 
holder for  the  benefit  of  creditors.  We  so  held 
in  Pullman  v.  Upton,  96  U.  8.  328,  24  L.  ed. 


It  Is  important  to  observe  that  the  leflral  ilflrht  to 
vote,  belonfrin^  to  the  legal  holder  of  sbares,  may 
often  be  restricted  by  his  equitable  obligations  to 
third  persons.  Thus,  a  shareholder  who  has  made 
a  complete  sale  or  assignment  of  his  interest  in 
shares,  has  no  right,  as  against  assignee,  to  vote 
upon  them  without  the  consent  of  the  assignee,  al- 
though a  regular  transfer  may  not  have  boon  exe- 
cuted on  the  company^s  books.  McHenry  v.  Jew- 
ett,a6Hun,463. 

The  right  of  a  trustee  to  vote  upon  shares  held  in 
trust  for  other  parties  depends  upon  the  terms  of 
the  trust.  A  shareholder  may  transfer  his  shares 
to  nominees  having  no  real  ownership,  for  the 
purpose  of  enabling  them  to  vote  at  the  company^s 
meetings,  unless  the  charter  or  articles  of  associa- 
tion of  the  company  restrict  the  right  to  vote  to 
such  persons  as  are  the  beneficial  owners  of  their 
shares.    Morawetz,  Priv.  Corp.  6  483. 

In  State  v.  Hunton,  28  Vt.  606,  it  was  held  that  a 
nonresident  shareholder  could  not  parcel  out  his 
shares  among  his  friends  so  as  to  enable  them  to 
vote,  as  this  would  be  in  violation  of  a  statute  pro- 
viding that  no  stockholder  residing  out  of  the  State 
should  be  entitled  to  vote. 

Where  a  certain  amount  of  corporate  stock  is  held 
Jointly  by  two  of  its  stockholders,  subject  to  cer- 
tain equities,  the  company  ia  required  by  its  officers 
to  issue  scrip  for  said  stock  to  such  stockholders; 
and  in  an  election  for  trustees  of  the  company,  such 
stockholders,  notwithstanding  an  appeal  from  such 
Judgment  by  one  of  them  is  pending  and  undeter- 
mined as  to  the  manner  of  voting,  may  properly  be 
rejected  at  the  election.  Re  Pioneer  Paper  Co.  86 
How.  Pr.  111. 

Directors^  hnw  chosen. 

The  general  rule  of  corporations  having  a  capital 
stock  requires  that  the  directors  be  chosen  from 
the  body  of  the  stockholders.  Eligibility  to  office 
is  governed  by  the  amount  of  stock  held.  The  ma- 
jority of  the  board  must  be  citisens;  and  the  qual- 
ifications of  the  directors,  in  many  respects,  is  us- 
ually determined  by  statutory  enactment  or  char- 
ter recitals.  In  the  absence  of  these  the  corpora- 
tion may  prescribe  the  conditions  by  resolution  or 
12  L.  R.  A. 


818,  and  like  decisions  abound  in  the  English 
courts,  and  in  numerous  American  cases,  to 
some  of  which  we  refer.  Adderly  y.  Storm, 
6  Hill,  624 ;  BoeeteU  v.  Brawn,  11  N.  Y.  148; 
Holyoke  Bank  v.  Bumham,  11  Cush.  188; 
Magruder  v.  CoUUm,  44  Md.  d49 ;  Cream  v. 
Babeaek,  10  Met.  585 ;  Wfiedoek  t.  Kmt,  77 
111.  296;  Be  Empire  City  Bank,  18  N.  Y. 
199 ;  HaU  v.  W<Uker,  31  Iowa,  344.  For  this 
several  reasons  are  given.  One  is  that  he  is 
estopped  from  denying  his  liability  hj 
voluntarily  holding  himself  out  to  the  public 
as  the  owner  of  the  stock,  and  his  denial  of 
ownership  is  inconsistent  with  the  representa- 
tion he  has  made ;  another  is  that  by  taking 
the  legal  title  he  has  released  the  fonner 
owner;  and  a  third  is  that,  after  bavinr 
taken  the  apparent  ownership,  and  thus  be- 
come entitled  to  receive  dividends,  vote  at 
elections  and  enjov  all  the  privileges  of 
ownership,  it  would  be  inequitable  to  allow 
him  to  refuse  the  responsibilities  of  a  stock- 
holder. " 

In  Pullman  v.  UpUm,  96  U.  8.  328,  34 
L.  ed.  818,  the  court  said:  *'So  in  Hciyoke 
Bank  v.  Burnham,  11  Cush.  183,  it  was 
decided  that  a  transfer  of  stock  on  the  books 
of  the  bank,  intended  merely  to  be  held  as 
collateral  security  makes  the  holder  liable  for 


formal  by-law.  The  election  of  an  unqualified  per- 
son to  a  corporate  olfioe  is  merely  voidable  and  not 
void.  People  v.  Albany  k  8.  B.  Co.  56  Bsrb.  MA. 
See  also  Cook,  Stock  and  Stockholders,  8  890. 

Surprise  and  fraud  on  the  part  of  the  eJecton  is 
ground  for  avoidlnsr  an  election.  This  principle  is 
asserted  in  many  cases.  Rex  v.  Gaborian,  11  Bist, 
rt\  Grant,  Ck)rp.  2(M:  People  v.  Peck,  11  Wend.  CU: 
Be  Pioneer  Paper  Co.  86  How.  Pr.  lUB. 

It:is  a  law  of  Joint-stook  oorporatioos  that  a  ma- 
jority of  the  stockholders  in  interest  shall  control 
any  election  of  oflioers  of  the  company,  and  In  to 
management. 

A  court  of  equity  has  no  power  to  restrain  a  pob* 
lie  officer,  or  an  oflioer  duly  elected  or  appointed 
by  a  corporation,  from  performing  the  general,  or* 
dinary  and  proper  duties  of  his  offloe.  People  r. 
Albany  &  S.  K.  Ck).  stipra. 

Directors  de  /acto  in  contemplation  of  law,  are  re- 
garded directors  de  jure^  and  their  official  acta, with- 
in the  scope  of  the  authority  apparently  conferred. 
bind  the  corporation.  Bookville  W.  Tump.  B.  Ool 
V.  Van  Ness,  2  Cranch,  C.  C.  449:  EUte  v.  North  Car^ 
olina  D.  &  D.  Inst.  68  N.  C.  4S8. 

A  Vermont  case  holds  that  the  pledgee  of  stock  It 
not  regarded  as  the  owner,  to  the  extent,  at 
of  entitling  him  to  notice  of  a  stockholders* 
ing.   McDaniels  v.  Flower  Brook  Mfg.  Co.  22  Tu  SM. 

In  corporations  aggregate,  the  principle  of  an 
election  is  a  majority,  unless  otherwise  speoifled. 
Horton  v.  Baptist  Church  Soc.  34'  Vt.  310;  State  v. 
WUmington  City  Council,  8  Harr.  (DeL)  2M.  Biff 
after  an  election  has  been  properly  proposed,  w1k>> 
ever  has  a  majority  of  those  who  vote,  the  aasei 
bly  being  sufficient,  is  elected,  although  the  majors 
ity  of  the  entire  assembly  wholly  abstain  from  vot- 
ing. Oldknow  V.  Walnwright,  2  Boxr.  1017.  And 
see  Kez  v.  MiUer,  6  T.  R.  268;  Booker  v.  Young.  tS 
Gratt.  803;  Buell  v.  Buckinflrhanu  16  Iowa,  284:  Sr- 
erett  v.  Smith,  2St  Minn.  68.  But  see  Com.  v.  W%ek- 
ersham,  66  Pa.  184. 

An  adjournment  during  the'prooess  of  haliottiv 
will  not  invalidate  the  election  of  a  boartl  of  dlrcc- 
tors.  Penobscot  &  K.  H.  CO.  v.  Dunn,  80  Me.  Sb^ 
And  see  Re  Chenango  County  Mut.  Ins.  C6. 12  Wo^ 
685;  Boone,  Corp.  1 68. 
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the  bank  debts.  It  was  said  that  the  creditor 
was  to  be  considered  the  absolute  owner,  and 
that  his  arrangement  with  his  debtor  cannot 
change  the  character  of  the  ownership. ' ' 

In  Magruder  v.  CoUton,  44  Md.  849,  where 
it  was  held  that  the  pledgee  whose  transfer 
was  recorded  was  liable  as  a  stockholder,  the 
court  said :  "  Stockholders  are  those  who  ap- 
pear on  the  books  of  the  bank  as  owners  of 
shares,  and  who  are  entitled  to  manage  its 
affairs,  and  they  can  only  throw  off  the 
liabilities  incident  to  that  relation  by  trans- 
ferring the  stock." 

That  the  word  "stockholder,"  as  used  by 
the  Legislature,  was,  in  the  absence  of  any 
qualification  of  its  meaning,  understood  by 
the  Legislature  to  be  sufficient  to  embrace  a 
pledgee  with  a  legal  title  to  the  stock  because 
of  a  transfer  on  the  books,  is  clear  from  the 
provisions  of  section  2933,  Comp.  Laws,  ex- 
pressly declaring  that  the  holding  of  stock 
by  a  pledgee  shall  not  render  the  holder  a 
stocliholder,  within  the  meaning  of  that 
section  rendering  stockholders  liable  for 
debts  of  the  corporation.  It  is  significant 
that  in  section  2931,  prescribing  the  qualifi- 
cation of  a  voter,  and  declaring  that  he  must 
be  a  bona  tide  stockholder,  no  such  limita- 
tion of  the  meaning  of  the  word  "stock- 
holder" is  to  be  found.  There  are  numerous 
cases  in  which  it  is  said  that  a  pledgee  is  a 
stockholder,  and  entitled  to  vote  when  he  ap- 
pears to  be  a  stockholder  on  the  books  of  the 
corporation. 

In  Franklin  Bank  v.  Commercial  Bank,  36 
Ohio  St.  350,  plaintiff  loaned  to  one  Foote, 
the  president  of  defendant,  a  sum  of  money, 
and  received  as  security  a  pledge  of  the  capi- 
tal stock  of  defendant  owned  by  such  pres- 
ident; Defendant  having  refused  to  transfer 
the  shares  on  its  books,  plaintiff  sued  for 
the  conversion  of  the  stock.  The  court  held 
that  he  could  not  recover,  on  the  principle 
that  one  corporation  will  not  be  allowed  to 
own  stock  in  another  corporation  in  the  ab- 
sence of  statutory  authority.  Said  the  court : 
**  Were  this  not  so,  one  corporation,  by  buy- 
ing up  the  maiority  of  the  shares  of  the  stock 
of  another,  could  take  the  entire  management 
of  its  business,  however  foreign  such  busi- 
ness might  be  to  that  which  the  corporation 
so  i>urcha8iDg  such  shares  was  created  to 
carry  on.  .  .  .  Norwould  this  result  fol- 
low any  the  less  certainly,  if  the  shares  of 
stock  were  received  in  pledge  only  to  secure 
the  payment  of  a  debt,  provided  the  shares 
were  transferred  on  the  books  of  the  company 
to  the  name  of  the  pledgee.  A  person  in 
whose  name  the  stock  of  the  corporation 
stands  on  the  books  of  the  corporation  is  as 
to  the  corporation  a  stockholder,  and  has  the 
right  to  vote  upon  the  stock.  .  .  .  Hence 
if  the  plaintiff' appeared  upon  the  books  of 
the  defendant  as  the  transferee  or  owner  of 
the  two  hundred  shares  of  stock  represented 
by  the  certificate  to  Foote,  it  would  have  the 
right  to  vote  upon  the  stock  at  all  meetings 
of  the  stockholders  of  the  defendant ;  and  it 
would  be  only  necessary  for  it  to  procure  in 
pledge,  as  security  for  money  loaned,  a  ma- 
jority of  the  shares  of  the  capital  stock  of 
the  Commercial  Bank  [defendant  in  the  case] 
in  order  to  obtain  full  control  of  its  affairs 
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and  take  charge  of  its  banking  operations. 
.  .  .  It  therefore  follows  that  the  refusal 
of  the  defendant  to  permit  the  transfer  upon 
its  books  to  the  plaintiff  of  the  two  hunored 
shares  of  its  stock  violated  no  right  of  the 
plaintiff,  and  consequently  created  no  lia- 
bility on  the  part  of  the  defendant.  Such 
refusal  did  not  amount  to  a  conversion  of  the 
stock.  Its  action  in  refusing  to  transfer  was 
but  the  denial  of  any  right  by  the  plaintiff 
to  be  placed  in  a  position  to  interfere  and 
participate  in  the  control  and  management 
of   its  internal  affairs." 

In  Poole  V.  West  Point  B.  A  C,  Asso. ,  80  Fed. 
Rep.  518,  Jndge  Brewer  savs:  "The  stock 
was  assigned  as  collateral  for  moneys  ad- 
vanced by  B.  D.  Brown.  It  was  duly  trans- 
ferred on  the  books  of  the  company,  so  that 
they  unquestionably  have  all  the  rights  of 
stockholders. " 

In  Stfkte  V.  Ferris.  42  Conn.  560,  a  bank- 
rupt in  whose  name  stock  stood  on  the  books 
of  the  company  was  adjudged  entitled  to  the 
right  to  vote  the  stock  after  the  title  to  the 
stock  had  passed  to  the  assignee  in  bankruptcy 
under  the  provisions  of  the  Bankrupt  Act. 
The  court  observed  :  "  It  has  been  repeatedly 
held  by  this  court  that  the  books  and  records 
of  a  corporation  determine  who  are  its  stock- 
holders for  the  time  being,  and  who  have  the 
right  to  vote  on  the  stock,  although  the  same 
may  have  been  sold  or  pledged  as  collateral 
security.  In  such  cases  the  party  who  ap- 
pears to  be  the  owner  by  the  books  of  the 
corporation  has  the  right  to  be  treated  as  a 
stockholder,  and  to  vote  whatever  stock  stands 
in  his  name."  See  also  People  v.  Robinson, 
64  Cal.  373;  State  v.  Pettineli,  10  Nev.  141. 

Mr.  Colebrooke,  in  his  work  on  Collateral 
Securities,  says :  "  In  the  absence  of  restrict- 
ive statutes,  the  pledgee  of  certificates  of 
stock  indorsed  and  transferred  on  the  books 
of  the  company  has  a  right  to  vote  at  its 
meetings.  His  name  appearing  as  stock- 
holder on  the  records,  he  becomes  for  all  pur- 
poses a  stockholder.  The  right  to  vote  is  an 
incident  of  the  pledge,  and  according  to  the 
presumed  intention  of  the  parties."  Section 
283 

In  Vail  V.  Ilajnilton,  85  N.  Y.  453,  the 
action  was  brought  to  set  aside  a  mortgage 
on  corporate  property,  on  the  ground  that 
it  was  void  because  two  thirds  of  the  stock- 
holders had  not  assented  to  it.  Certain  of 
the  stock  stood  in  the  name  of  the  pledgee 
on  the  books  of  the  corporation.  The  assent 
of  such  stock  was  essential  to  the  validity 
of  the  mortgage.  The  pledgee  did  not  give 
such  assent,  and  the  court  adjudged  the  mort- 
gage void  on  the  ground,  among  others,  that 
the  pledgee  was,  as  to  that  particular  stock, 
a  stockholder,  and  his  assent  was  necessary 
because  without  it  there  was  not  the  assent  of 
the  requisite  two  thirds.  The  court  said  : 
"  It  is  true  that  the  shares  were  transferred  to 
Conklin  as  collateral  security,  but  the  certifi- 
cate was  absolute  in  its  terms,  and  he  was 
described  therein  as  owner.  He  so  appeared 
upon  the  proper  books  of  the  corporation. 
Under  such  a  title,  he  had  power  to  render 
the  security  available  by  sale  to  satisfy  the 
debt  on  default  of  payment,  and  until  the 
debt  was  satisfied  he  was  the  one  interested 
60 
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in  protecting  the  property  represented  by  the 
shares  from  diversion  by  liens  or  preferences 
improperly  created.  The  company  had  a 
right  of  redemption,  and  so  had  an  equitable 
interest  in  the  stock ;  but  upon  defendant's 
theory  they  could,  without  redemption,  over- 
reach the  legal  title  by  creating  a  mortgage 
which,  when  enforced,  would  extinguish  it. 
and  until  that  event  deprive  it  of  value. 
Conklin  had  a  clear  interest  in  that  matter. 
Except  as  limited  by  statute,  no  stockholder 
by  any  title  could  have  more  or  greater  rights, 
or  be  subjected  to  other  liabilities.  He  is 
relieved  by  statute  from  personal  liability." 

This,  as  we  have  already  seen,  is  the  case 
in  this  State.  "  He  would  be  otherwise  bound 
for  the  debts  of  the  corporation,  for  a  credi- 
tor need  in  general  look  only  for  the  legal 
title.  For  the  same  reason  he  had  a  right  to 
vote ;  his  character  upon  the  books  of  the 
bank  would  be  conclusive  upon  the  inspect- 
ors ;  and  whether  section  17  of  the  Act  of 
1848,  mpra,  could,  under  any  circumstances, 
be  so  construed  as  to  deprive  one  with  such 
a  title  from  voting,  it  is  not  necessary  to  in- 
quire, for  the  question  does  not  arise ;  but  it 
is  clear  that,  except  for  the  permission  given 
in  that  section,  even  a  pledgor  could  not 
vote.  It  has  no  application  to  an  assent  re- 
quired to  be  given  in  writing  to  a  specific 
act  of  the  corporation,  and  which,  without 
qualification,  the  Statute  requires  to  be  given 
by  a  stockholder.  Such  we  have  no  doubt 
was  the  character  of  Conklin  as  to  the  500 
shares  in  question  at  the  time  of  the  execu- 
tion of  the  mortgage.  Including  these  shares 
as  part  of  the  stock  to  be  represented,  the  as- 
sent required  by  statute  was  not  given  and 
the  mortgage  is  of  no  validity." 

In  Hopmn  v.  Buffum,  9  R.  I.  518,  the  court 
said :  "  The  object  of  the  stock-book,  and 
of  requiring  transfers  of  stock  to  be  recorded 
by  the  corporation,  is  for  the  protection  of 
the  corporation,  to  enable  it  to  know  who 
are  its  members,  who  are  entitled  to  divi- 
dends, and  for  no  purpose  is  it  more  import- 
ant than  to  enable  it  to  know  who  are  enti- 
tled to  vote  in  case  of  an  election."  The 
language  of  the  court  in  Be  St.  Lamrence 
Steamboat  CSoK,  44  N.  J.  L.  529,  is  equally 
emphatic  on  the  proposition  that  the  record 
determines  the  question  who  are  stockholders 
in  their  dealings  with  the  corporation,  which 
embrace  the  payment  and  receipt  of  divi- 
dends, and  the  voting  at  stockholders'  meet- 
ing for  directors  and  for  other  purposes ;  al- 
though on  application  to  a  court  of  equity 
the  stockholders  might  be  compelled  to  give 
a  proxy  to  another  or  to  vote  as  such  other 
should  direct.  Said  the  court :  "  The  general 
rule  is  that  the  books  of  the  corporation  are 
the  evidence  of  the  persons  who  are  entitled 
to  the  rights  and  privileges  of  stockholders 
in  the  management  of  the  affairs  of  the  cor- 
poration. With  the  single  exception  that 
stock  really  belonging  to  the  corporation  can- 
not, at  any  election  for  its  directors,  be  voted 
upon,  directly  or  indirectly  [citing  cases], 
the  books  of  the  corporation  are  the  only  evi- 
dence of  who  are  the  stockholders,  and  as 
such  are  entitled  to  vote  at  elections.  Down- 
ing V.  Potts,  23  N.  J.  L.  66.  Neither, the 
inspectors  nor  stockholders  can  dispute  the 
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right  to  Tote  of  anyone  who  appears  by  the 
company's  books  to  be  the  holder  of  stock 
legally  issued. 

In  Pender  v.  LtiMngton,  L.  R.  6  Ch.  Div. 
70,  the  articles  of  association  provided  that 
every  member  should  be  entitled  to  one  vole 
for  every  ten  shares,  but  should  not  be  enti- 
tled to  more  than  one  hundred  votes  in  all. 
and  that  no  member  should  vote  at  any  gen- 
eral meeting  unless  he  had  been  poeas^eed 
of  his  shares  for  three  months  previous! j 
thereto.  It  was  held  that  the  rej^ister  of 
stockholders  was  the  only  evidence  by  whidi 
the  right  to  vote  could  be  ascertained,  and 
that  no  vote  of  shareholders  appearing  on 
the  register,  and  properly  qualined,  should 
be  rejected  on  the  ground  that  their  shares 
had  been  transferred  to  them  by  other  share- 
holders, for  the  purpose  of  increasing  their 
own  voting  power,  or  with  an  object  alleged 
to  be  adverse  to  the  interests  of  the  company, 
or  on  the  ground  that  the  holders  were  oibt 
beneficial  owners  of  the  stock.  So.  also,  it 
is  held  that  a  person  has  a  right  to  vote  <m 
stock  standing  m  his  own  name  as  trustee  for 
another,  or  on  stock  which  he  has  pledged  or 
hypothecated,  if  it  be  in  his  own  name  on  the 
company's  books ;  and  that  inspectors  of  the 
election,  in  determining  the  qualifications 
of  voters,  have  no  authority  to  inquire 
whether  the  stockholder  who  appears  by  the 
books  to  be  a  stockholder  is  or  not  the'  real 
owner  of  the  stock  standing  in  bis  name 
They  must  take  the  company's  books  as  con- 
clusive evidence  of  the  qualification  to  vote.'' 
To  same  effect  are  ColebroQke.  Collatenl 
Securities,  §  282 ;  1  Moraweti.  Priv.  C\)rp. 
§§  170,  483 ;  Burgess  v.  Seligman,  107  U.  S. 
So,  29.  27  L.  ed.  859,  363. 

In  State  v.  Smith,  15  Or.  98  (on  rehearing.  Id. 
122) ,  it  was  held  that  the  pledgee,  who  h«i  se- 
cured a  transfer  to  himself  of  the  stock  on  the 
books  of  the  corporation  under  the  authority 
of  the  express  language  of  the  assignment  of 
the  stock,  empowering  the  pledgee  to  transfer 
the  stock  to  his  own  name  on  the  books, 
was,  nevertheless,  not  entitled  to  vote  the 
stock.  But  the  reason  for  the  decision  has 
no  application  in  this  jurisdiction.  The 
court  held  that  the  power  to  make  the  trans- 
fer on  the  books,  although  unlimited,  al- 
though without  condition  as  to  the  time 
when  it  might  be  exercised,  could  not  law- 
fully be  exerted  until  the  pledgee  had 
destroyed  the  eouity  of  the  pledgor  oy  fore- 
closure. This  decision  is  clearly  opposed  to 
that  of  the  court  in  NicoUet  Nat,  Bank  v.  Citf 
Bank,  38  Minn.  85,  where  the  court  affirmed 
a  judgment  against  the  defendant  for  conver- 
sion of  stock,  because  it  had  refused  to  trans- 
fer the  same  upon  its  corporate  books  to  the 
name  of  a  pledgee  thereof  before  foreclosure 
of  the  pledge,  and  while  still  a  mere  pledgtY. 
This  case  recognizes  the  absolute  ris^ht  of 
the  pledgee  to  such  a  transfer.  Said  the 
court:  ** Although  the  assignment  to  the 
plaintiff  was  for  the  purpose  of  collateral 
security,  the  plaintiff  was  entitled  to  have 
the  same  entered  on  the  books  of  the  bank.* 
To  same  effect,  Dayton  Nat.  Bank  v.  Mtr- 
ehanU   Nat.  Bank,  37  Ohio  St.  216. 

The  right  of  the  pledgee  to  insist  upon  a 
transfer  upon  the  books  at  once  is  rec<^gniied 
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by  numerous  cases.  Bich  v.  Boj/ce,  39  Md. 
314 ;  RiMell  v.  Drexeh  11  Fed.  Rep.  115-118 ; 
Colebrooke,  Collateral  Securities,  §  272;  and 
dissenting  opinion  of  Lord,  (7A.  J.,  in  State  v. 
Smitn,  15  Or.  122,  which  accords  with  our 
views. 

But  our  Statute  settles  the  question.  It 
in  express  terms  declares  that  a  transfer  of 
stock  shall  not  be  valid  except  between  the 
parties,  unless  the  transfer  is  entered  upon 
the  corporate  books.  Section  2915,  Comp. 
Laws.  Under  such  a  Statute,  the  condition 
of  a  pledgee  with  an  unrecorded  transfer 
would  be  similar  to  that  of  a  mortgagee 
whose  real  or  chattel  mortgage  should  not  be 
recorded  or  filed.  Nay,  his  situation  would 
be  worse.  A  mortgagee's  lien  in  such  a  case 
cannot  be  defeated  by  the  levy  of  an  attach- 
ment without  notice.  But  a  creditor  of  a 
pledgor  of  stock,  who  attaches  the  same  in 
Ignorance  of  a  transfer  thereof,  no  transfer 
on  the  books  having  been  made,  secures  a  lien 
which  is  superior  to  the  interest  of  the 
pledgee,  and  his  paramount  lien  cannot  be 
defeated  by  subsequent  notice  of  the  transfer. 
lie  Murphy,  61  Wis.  519 ;  Mske  v.  Carr,  20 
Me.  301 ;  Skowhegan  v.  Cutler,  49  Me.  815 ; 
NagUe^. Pacific  Wiaif  Co.  20Cal.529;  Weston 
V.  Bear  River  &  A.  W.  Min.  Co.  5  Cal.  186 ; 
Strout  v.  Natima  Water  d&  Min.  Co.  9  Cal. 
78 ;  Fishffv  v.  Etaex  Bank,  5  Gray,  873  ;  Satdn 
V.  Woodstock  Bank,  21  Vt.  358 ;  Cheever  v. 
Mej/er,  52  Vt.  66 ;  People's  Bank  v.  OHdley 
91  111.  457 ;  Northrop  v.  Newton  <fe  B.  Tump. 
Co.  3  Conn.  549 ;  Pinkerton  v.  Manchester 
db  L.  R.  Co.  42  N.  H.462 ;  Ft.  Madison  Lumber 
Co.  V.  Batavian  Bank,  71  Iowa,  270 ;  Colt  v.  Ives, 
81  Conn.  25 ;  Sibley  v.  Quinsigamond  Nat. 
Bfink,  188  Mass.  515;  Second  Nat.  Bank  y. 
Williston,  138  Mass.  244 ;  Pe<^  v.  Robinson, 
64  Cal.  873. 

To  say,  in  the  light  of  this  Statute  and  its 
construction,  that  a  power  vested  in  the 
pledgee  to  record  the  transfer  was  intended 
bj  the  pledgor  not  for  the  purpose  of  confer- 
ring on  the  pledgee  power  to  protect  himself 
while  a  pledgee  by  making  such  record,  is 
downright  nonsense.  Said  the  court  in  Rich 
V.  Boyee,  89  Md.  814:  "So  far  from  the 
transfer  of  stock  to  the  appellee's  own  name 
being  a  wrongful  conversion,  it  was  the  ex- 
ercise of  an  undoubted  right  conferred  upon 
them  by  the  appellant.  Without  such  right, 
the  pledge  would  have  been  doubtful  secur- 
ity, as  the  stock  would  have  been  liable  to 
execution  or  attachment  by  any  creditor  of  the 
appellant. "  To  same  effect,  Colebrooke,  Col  - 
lateral  Securities,  §  288. 

But  where  the  pledgor  not  only  authorizes 
a  record  of  the  transfer  to  be  made  by  the 
pledgee,  such  record  being  essential  to  the 
Tatter's  protection,  but  makes  the  transfer 
on  the  books  himself,  as  in  the  case  at  bar, 
by  surrendering  his  old  certificates  and  issu- 
ing directly  to  the  pledgee  new  certificates, 
signed  by  the  pledgor  himself  as  president 
of  the  corporation,  no  room  is  left  for  the 
inquiry  whether  the  pledgee  had  authority 
to  make  the  transfer  upon  the  corporate  books, 
as  in  the  Oregon  case.  In  Day  v.  Holmes,  108 
Mass.  810,  the  court  held  that  a  pledgee  was 
lustified  in  procuring  new  certificates  to  be 
issued  to  himself  in  place  of  stock  assigned 
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to  him  in  blank,  and  that  this  act  did  not 
constitute  a  Conversion  of  the  stock.  See  also 
Colebrooke,  Collateral  Securities,  gg288,  828. 

The  provision  of  the  Statute  that  a  stock- 
holder, to  be  entitled  to  vote,  must  be  a  bona 
fide  stockholder,  and  have  stock  in  his  own 
name  on  the  books,  at  least  ten  days  prior  to 
the  election,  must  be  read  and  interpreted  in 
the  light,  not  only  of  the  decisions  holding 
that  a  pledgee  is  a  stockholder,  but  also  in 
connection  with  the  legislation  which,  under 
the  decisions  and  by  its  terms,  makes  it 
necessarv  for  a  pledgee  to  secure  a  transfer 
on  the  books  to  protect  himself  against  the 
creditors  of  his  pledgor.  Knowing  that 
stock  is  freauently  pledged,  and  that  the 
pledgee  would  secure  a  transfer  on  the  books 
to  protect  himself,  it  must  be  assumed  that  the 
Legislature  intended  he  should  be  regarded 
as  a  stockholder  with  power  to  vote,  for  it  has 
disqualified  his  pledgor  to  vote  the  stock 
after  transfer ;  and  it  would  be  unjustifiable 
to  impute  to  the  law-making  power  a  delib- 
erate design  frequently  to  leave  a  majority 
of  the  stock  of  a  corporation  without  power 
to  act,  and  thus  render  it  impossible  to  hold 
a  stockholders'  meeting  for  any  purpose. 
Unlike  the  doctrine  of  the  common  law, 
which  allows  any  minority  of  the  stock- 
holders, however  small,  to  constitute  a 
quorum  (IMorawetz,  Priv.  Corp.  §476),  our 
Statute  requires  a  vote  of  stockholders  rep- 
resenting a  majority  of  the  suscribed  capi- 
tal stock  (§  2925,  Comp.  Laws)  to  elect 
directors.  Moreover,  the  provision  that  the 
pledgor,  and  not  the  pledgee,  should  be  li- 
able for  the  debts  of  the  corporation,  to  the 
extent  of  a  stockholder's  liability  clearly  in- 
dicates that  it  was  intended  that  the  latter 
should  have  the  right  to  make  a  transfer  on 
the  books,  for  without  such  transfer  he  is 
never  liable.  Anderson  v.  PhiJ<idelpJiia 
Warefumse  Co.  Ill  U.  S.  479,  28  L.  ed.  478. 

There  is  a  class  of  cases  in  which  the 
books  are  not  conclusive  of  the  right  of  the 
person  to  vote  who  appears  upon  the  books 
to  be  a  stockholder.  The  law  will  not  allow 
the  transfer  upon  corporate  books  to  cover 
up  the  incapacity  of  the  real  owner  to  vote 
upon  the  stock.  No  corporation,  in  the  ab- 
sence of  statutory  permission,  has  any  right 
to  vote  its  own  stock.  Such  stock  having  no 
vote,  the  colorable  transfer  of  it  upon  the 
books  will  not  give  the  person  in  whose  name 
it  stands  authority  to  vote  it.  See  Exjparte 
Holmes,' 5  Cow.  426;  American  R.  Frog  Co.  v. 
Haren,  101  Mass.  898.  But  there  is  a  marked 
difference  between  such  a  case  and  the  case 
of  a  pledgee  who  in  good  faith  holds  the 
legal  title  to  the  stock.  The  rights  of  the 
pledgor  are  in  equity.  He  may,  in  a  proper 
case,  compel  the  pleagee  to  give  him  a  proxy 
by  a  bill  in  equity.  ^hMfield  v.  Union  Bank^ 
2  Cranch,  C.  C.  115 ;  VoweU  v.  Thompson, 
8  Cranch,  C.  C.  428 ;  McHenry  v.  Jmcett,  90  N. 
Y.  58 ;  Hoppin  v.  Buffum,  9  R.  I.  513. 

The  fact  that  such  suits  have  been  instituted 
indicates  the  necessitv  for  them.  A  pledgor 
who  has  a  legal  right  to  vote  stock,  not- 
withf  tanding  it  has  been  transferred  on  the 
corporate  books,  need  not  resort  to  equity 
for  a  proxy.  Said  the  court,  in  the  last  case 
cited:    **If  the  real  owner  wishes  to  have 


7i8 


North  Dakota  Supremb  Coubt. 


Feb., 


his  name,  ot  the  true  state  of  facts,  appear 
on  the  books,  he  has  his  remedy  in  equity  to 
compel  a  proper  transfer,  or  to  compel  the 
pledgee  to  give  a  proxy,  as  was  done  in  the 
case  of  Vowell  v.  T/io7np8&n,  3  Cranch,  C.  C. 
428.  ^  The  pledgee  sustains  a  relation  to  the 
corporation.  This  is  determined  by  the  rec- 
ord. In  dealings  with  the  corporation,  his 
status  as  a  stockholder  is  fixed  by  the  books. 
"  Aj8  between  a  corporator  and  the  corporation, 
the  records  of  the  corporation,  or  its  stock- 
book,  as  it  is  called,  is  the  evidence  of  their  re- 
lation. Meetings  of  the  stockholders,  elec- 
tions and  dividends,  etc. ,  are  regulated  by  this 
record. "    Bank  of  Commerce's  App.  73  Pa.  59. 

If  the  equities  and  contract  relations  be- 
tween different  persons  claiming  the  right 
to  vote  the  same  stock  are  to  be  considered 
in  determining  the  question  of  the  ri^ht  to 
vote,  few  elections  would  be  certain,  and 
the  courts  would  often  be  called  upon  to  in- 
vestigate a  multitude  of  collateral  issues  in 
determining  who  had  been  elected  directors, 
or  whether  any  other  business  transacted  at 
a  stockholders'  meeting  had  the  support  of 
the  requisite  amount  of  stock.  Said  the  court, 
in  Hoppin  v.  Buffum,  9.  R.I.  513:  "Upon 
any  other  rule,  it  could  never  be  known  who 
were  entitled^  to  vote  until  the  courts  had 
decided  the  dispute.  The  corporation  or  its 
oflacers  would  have  to  decide  it  for  the  time, 
and  it  would  leave  the  election  in  uncer- 
tainty." 

The  record  fixes  the  status  of  a  person  as  a 
stockholder ;  and  another  having  an  equitable 
right  to  wield  the  power  of  a  stockholder, 
as  between  himself  and  the  one  who  has  the 
legal  right,  must  enforce  that  equitable  right 
by  the  decree  of  a  court,  before  he  can  be 
recognized  as  a  stockholder  in  his  relations 
with  the  corporation.  The  legal  title  to  the 
stock  determines  the  right  to  vote,  and  the 
courts,  on  quo  warranto  or  on  summary  pro- 
ceedings under  the  Statute,  cannot  regard  and 
enforce  a  merely  equitable  right.  It  is  true 
that  under  the  Statute  the  court  is  authorized 
to  award  broader  relief  than  on  quo  warranto. 
It  may  declare  a  different  set  of  directors 
elected,  but  the  proceeding  in  it«  essential 
nature  is  a  proceeding  at  law  to  determine 
who  had  the  legal  right  to  vote  as  stock- 
holders at  a  stockholders'  meeting  for  direct- 
ors or  for  other  purposes.  That  the  legal 
title  to  stock  hypothecated  and  trans ferre(r  to 
the  creditor  on  the  books  is  in  the  creditor 
so  far  as  dealings  with  the  corporation  are 
concerned  is  elementary.  Cecil  Nat.  Bank  v. 
Wataont^itn  Biuk,  105  t.  S.  217, 26  L.  ed.  1039  ; 
M'ilHfjn  v.  Little.  2  N.  Y.  448 ;  Ang.  &  A.  Corp. 
§  580  ;  Pullman  v.  UptonM  U.  S.328,  24  L.  ed. 
818 ;  (hrniania  Nat.  Bank  o;f  New  Orleans  v. 
Case,  99  U.  S.  628,  25  L,  ed.  448 ;  Colebrooke, 
Collateral  Securities,  §  282.  It  is  not  strictly 
accurate  to  speak  of  the  creditor  holding  hy- 
pothecated stock  transferred  on  the  corporate 
books  as  a  mere  pledgee.  His  relation  to  the 
debtor  and  to  the  corporation  may  be  more  ac- 
curately described.  He  is  a  holder  of  the  le- 
eal  title  to  stock  as  collateral  security.  The 
debtor  has  a  general  right  to  the  return  of  his 
property  and  its  title,  on  payment  of  his  obli- 
gation. By  his  own  voluntary  act,  the  debtor 
has  conferred  upon  the  creditor  all  the  rights 
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of  a  stockholder  by  authorizing  him  to  tnns- 
fer  the  stock  on  the  corporate  books.  In  this 
case  the  debtor  himseli  made  the  transfer  br 
canceling  his  certificates,  and  issuing  in  thefr 
place  others  directly  to  the  creditois'  agent 
signed  by  himself  as  president  of  the  corp(m- 
tion.  We  are  clearlv  of  the  opinion  that 
Faulkner,  and  not  Edwards,  was  eniitlfcd  to 
vote  the  546  shares  of  stock  in  question.  Tbe 
agreement  between  Hill  and  Edwards  that 
the  stock  should  be  placed  in  the  name  of 
such  person  as  Hill  should  desi/n^ate,  for  the 
purpose  of  giving  Hill  control  of  the  corpon- 
tion,  adds  nothing  to  his  legal  rights,  but  it 
would  be  an  important  element  m  the  case 
were  Edwards  here  invoking  equity  to  com- 
pel Hill  to  give  him  a  proxy.  The  latter 
could  use  it  as  a  defense  to  an  application 
for  such  relief.  If  however,  as  is  contended 
by  Mr.  Edwards,  Hill  agreed  to  leave  him 
in  control  of  the  corporation,  a  resort  to 
equitj  to  compel  the  giving  of  a  proxy  wocld 
be  his  [Proper  remedjr.  Such  issues  c&dhoC 
be  tried  at  every  election,  nor  is  it  the  policy 
of  th^  law  that  they  should  be.  It  would 
indeed,  be  a  startling  doctrine  that  the  le^l- 
ity  of  business  transacted  at  stockholdefs' 
meetings  should  be  subject  to  the  ultimate 
decision  of  complicated  questions  arising  be 
tween  different  claimants  of  the  same  stock. 
If  Faulkner  voted  this  stock  at  the  meet- 
ing, it  is  our  duty,  under  the  Statute,  to  de- 
clare the  other  set  of  directors  elected.  Ei 
parte  Desdoity,  1  Wend.  98;  Re  Barker,  6 
Wend.  509.  Be  St.  Lawrenee  Sfeamboat  Co. 
44  N.  J.  L.  529 :  Be  Cape  May  <t  D.  B.  N.  (h. 
51  N.  J.  L.  78. 

Before  discussing  this,  however,  we  should 
dispose  of  a  further  question  relating  to  tbe 
qualification  of  Faulkner  to  vote  this  stock. 
The  Statute  declares  that  a  stockholder  most 
be  a  bona  fide  stockholder  to  entitle  him  to 
vote.  This  phrase,  "  lx)na  tide, "  in  this  ccai- 
nection  is  used  in  contradistinction  to  "bad 
faith."  In  Be  St.  Latrrence  Steamboat  Os.. 
supra,  the  Statute  required  a  person  to  be  a 
bona  fide  stockholder  to  be  eligible  to  theoflice 
of  director.  The  court  said,  in  construing  this 
Statute  :  "  A  stockholder  may  have  purchased 
stock  with  a  view  of  becoming  a  direcior. 
or  have  obtained  it  by  gift,  or  he  may  hold 
it  upon  a  trust,  and  be  qualified  to  be  a  di- 
rector. If  the  stock  was  legally  issued,  a»i 
was  not  the  property  of  the  corporation,  and 
the  legal  title  is  in  him,  he  is  prima  facie 
capable  of  being  a  director,  and  his  right  to 
be  a  director,  in  virtue  of  his  legal  tftlc  t^ 
such  stock,  can  be  impeached  only  by  show- 
ing that  title  was  put  in  him  colofabfy,  with 
a  view  to  qualify  him  to  be  a  director  for 
some  dishonest  purpose,  in  furtherance  of 
some  fraudulent  scheme  touching  the  orgaat- 
zation  or  control  of  the  company,  or  to  carrr 
into  effect  some  fraudulent  arrangement  wltL 
the  company."  But  we  do  not  think  thai 
Faulkner  voted  this  stock  for  the  persons  who 
claim  to  be  elected  as  directors.  It  is  undis- 
puted that  he  did  not  vote  the  stock  at  the 
meeting  over  which  Mr.  Edwards  preside. 
At  the  nour  named  for  the  meeting  Ed-vranls 
assumed  to  act  as  chairman,  and  directed  a  Mr. 
Flint  to  act  as  secretary.  This  was  witboot 
objection.   The  call  was  then  read.    Nextfid- 


J 


1891, 


Be  AbgusIPriktii^g  Co. 


789 


wards  stated  that  the  object  of  the  meeting 
was  to  elect  directors  for  the  ensuing  year. 
Ballot-boxes  were  then  prepared.and  nomina- 
tions for  directors  were  made  by  Edwards  and 
by  Mr.  Faul  kner.  After  that,  some  other  rou  - 
tine  business  was  transacted,  and  then  an  ad- 
journment was  taken,  on  motion  of  Mr.  Faulk- 
ner, until  afternoon.  When  the  meeting  was 
reopened,  after  the  adjournment,  Faulkner 
moved  to  reconsider  all  that  had  been  done, 
on  the  ground  that  the  president  of  the  cor- 
poration had  no  right  to  act  as  chairman  of 
the  stockholders'  meeting  without  election, 
and  that  he  had  not  been  elected  or  chosen 
chairman.  In  a  word,  Faulkner  claimed  that 
the  meeting  had  not  been  properly  organized. 
We  think  his  claim  came  top  late.  He  had 
acquiesced  in  the  organization  and  had  par- 
ticipated in  the  business  of  the  meeting. 
He  had  even  recognized,  by  making  nomina- 
tions for  directors,  that  at  that  meeting  as  so 
organized,  the  candidates  for  directors  should 
be  voted  for.  Failing  in  his  efforts  to  reor- 
ganize the  meeting,  he  withdrew  from  it 
without  voting,  or  offering  to  vote,  his  stock 
for  directors.  It  is  true  that  Edwards  had 
notified  him  that  he  would  not  be  permitted 
to  vote  his  stock  for  directors.  But  this 
would  not  dispense  with  affirmative  action 
on  his  part.  His  secret  intention  to  vote  for 
certain  persons  for  directors,  without  express- 
ing that  intention  in  a  legal  way,  would  not 
elect  anyone  to  office.  It  is  true  that  Edwards 
might,  and  probably  would,  have  refused  to 
receive  the  ballot  which  he  might  have  of- 
fered. But  it  was  not  in  the  power  of  Ed- 
wards, or  of  anyone  else,  to  prevent  his  vot- 
ing at  that  meeting.  There  was  therefore 
no  reason  for  his  withdrawing.  It  was  his 
duty  to  remain  at  the  stockholders'  meeting 
as  organized,  and  vote  his  stock  at  that  meet- 
ing. This  he  did  not  do,  and  we  are  of  opin- 
ion that  voting  the  stock  at  another  meeting, 
which  he  held  with  others  in  the  same  room, 
at  the  same  time,  was  of  no  effect.  A  minor- 
ity must  have  a  right  to  insist  that,  after  a 
meeting  is  organized,  the  majority  shall  not 
withdraw  from  it,  and  organize  another  meet- 
ing, at  which  the  minority  must  appear  or 
lose  their  rights.  Once  concede  the  right, 
and  there  is  no  1  imit  to  the  number  of  wrecked 
meetings  which  may,  at  the  caprice  of  a  ma- 
jority, precede  the  transaction  of  any  busi- 
ness. Suppose  the  vote  of  two  thirds  of  the 
stock  voted  is  required  to  carry  a  measure  un- 
der the  law  or  the  by-laws  of  the  corporation. 
Stockholders  having  more  than  one  third  of 
the  stock  present  can  vote  it  down.  Can  a 
majority,  constituting  less  than  two  thirds, 
withdraw  from  an  organized  meeting,  and 
thus  compel  the  minority  to  follow  them,  or 
lose  their  right  to  defeat  the  measure?  We 
believe  it  would  be  unwise,  and  unjust  as 
well,  to  sanction  such  a  rule.  It  is  not  es- 
sential to  the  protection  of  the  majority  who 
have  the  right  to  vote  at  the  meeting  as  or- 
ganized. On  the  other  hand,  the  contrary 
rule  is  necessary  for  the  protection  of  the 
minority.  It  is  true  that  mere  irregularities 
in  conducting  a  meeting  will  not  vitiate  an 
election,  but  when  a  meeting  is  once  or- 
ganized it  is  not  a  mere  irregularity  to  with- 
draw from  it,  and  start  a  new  one.  The 
persons  voted  for  at  the  second  meeting  cannot 
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be  adjudeed  to  have  been  elected  directors, 
without  deciding  both  that  the  second  meet- 
ing was  valid  and  that  the  first  was  illegal, 
"The  acts  of  a  majority  are  not  binding  upon 
the  company,  unless  the  proceedings  are  con- 
ducted regularly,  and  in  accordance  with 
general  usage,  or  in  the  manner  prescribed 
by  the  charter  and  by-laws  of  the  company.** 
1  Morawetz,  Priv.  Corp.  %  487  and  cases. 
See  Re  Long  Island  R.  Co.  19  Wend.  37. 
To  elect  directors,  they  must  receive  the  vote 
of  a  majority  of  the  subscribed  capital  stock. 
Comp.  Laws,  §  2925.  This  is  fatal  to  the 
election  of  the  persons  voted  for  at  the  legal 
meeting.  Only  12  shares  were  lawfully  voted 
at  that  meeting.  It  was  therefore  error  to 
dismiss  the  petition.  It  was  the  duty  of  the 
court,  under  the  Statute,  to  set  aside  the" 
old,  and  order  a  new,  election.  JRe  Long 
Island  B.  Co,  19  Wend.  37 ;  Comp.  Laws, 
§  2932. 

There  remains  to  be  considered  the  qualifi- 
cation of  one  of  the  directors  voted  for  at  the 
pretended  meeting  by  Faulkner.  To  be  a  di- 
rector one  must  be  a  holder  of  stock.  §  2926, 
Id.  Shortly  before  the  election  Faulkner 
transferred  to  B.  F.  Spaulding  10  of  the 
556  shares  held  by  him,  and  on  the  day  of 
election  Spaulding  demanded  a  transfer  on 
the  books.  This  request  was  refused.  We 
do  not  think  that  he  was  eligible  to  the  office 
of  director.  He  did  not  appear  to  be  a  stock- 
holder upon  the  books  of  the  corporation. 
If  he  was  entitled  to  have  his  transfer  re- 
corded, the  corporation  would  be  liable  for 
its  refusal,  and  he  could  recover  the  full 
value  of  his  stock.  1  Morawetz,  Prlv.  Corp. 
§  217,  and  cases  cited.  Or  he  might  compel 
a  transfer  by  an  application  to  a  court  of 
equity.  Id.  §  220,  and  cases  cited.  But 
until  such  transfer  is  made  he  is  not,  under 
our  Statute,  a  stockholder  in  his  relations 
with  the  corporation.  Our  Statute  in  express 
terms  declares,  as  we  have  already  seen,  that 
a  transfer  of  stock,  not  entered  upon  the  cor- 
porate books,  shall  not  be  valid  for  any  pur- 
pose, except  as  between  the  parties.  Comp. 
Laws,  §  2915.  If  it  is  effectual  to  qualify 
the  transferee  for  the  office  of  director,  it  is 
valid  for  a  very  important  purpose.  We  may 
not  disregard  the  imperative  provision  of 
this  law,  nor  can  we  shut  our  eyes  lo  its  very 
obvious  policy.  It  would  be  as  unfortunate, 
and  as  fruitful  of  confusion  and  litigation, 
to  have  the  eligibility  of  a  person  for  the 
office  of  director  left  in  doubt  at  a  stock- 
holder' meeting  to  elect  directors,  as  to  have 
left  in  uncertainty  the  qualification  of  a  per- 
son to  vote  as  a  stockholder  for  a  director  at 
that  meeting.  Under  a  statute  couched  in 
the  same  language,  it  has  been  held  that  the 
assignor  of  stock  not  transferred  on  the  cor- 
porate books,  and  not  the  assignee  thereof, 
has  the  right  to  vote  the  stock  at  a  meeting 
to  elect  directors.  People  v.  Boinnsan,  64 
Cal.  373;  State  v.  Peitimli,  10  Nev.  141. 
See  also  1  Morawetz,  Priv.  Corn.  ^  483; 
State  V.  Ferris,  42  Conn.  560. 

The  decisions  in  New  Jersey  and  Oregon, 
in  Be  Si.  Latorence  Steamboat  Co.,  44  N. 
J.  L.  529,  and  State  v.  SmWi,  15  Or.  98, 
are  not  of  controlling  force  here,  be- 
cause our  Statute,  by  both  its  terms  and  its 
manifest  spirit,  compels  the  adoption  of   a 
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different  doctrine.  A  person  who  desires  to 
be  recognized  as  a  stockholder,  for  the  pur- 
pose of  voting,  of  being  a  director,  of  suing 
for  dividends,  must  secure  such  a  standing 
by  recording  his  transfer  on  the  corporate 
books.  Nor  will  the  assignee  be  without 
remedy.  The  law  affords  him  the  two  rem- 
edies referred  to  against  the  corporation  for 
an  unwarranted  refusal  to  make  the  transfer ; 
and  he  may,  by  a  resort  to  a  court  of  equity, 
compel  his  transferrer  to  give  him  a  proxy 
after  he  has  been  unjustifiably  deprived  of 
his  right  to  have  his  name  entered  upon  the 
books  of  the  corporation  as  a  stockholder. 
Moreover,  he  can  always  insist  on  a  transfer 
as  a  condition  precedent  to  his  purchase  or 
loan  on  the  security  of  the  stock.  Business 
prudence  would  prompt  this  caution.  In 
cases  where  the  corporation  has  a  lien  on  the 
shares  of  its  stockholders,  the  purchaser, 
without  a  transfer  on  the  books,  takes  subject 
to  the  lien,  and  the  corporation  may  refuse 
to  record  the  transfer  until  the  lien  is  dis- 
charged. 1  Morawetz,  Priv.  Corp.  §  203. 
By  insisting  on  a  transfer  upon  the  books  be- 
fore he  pays  his  money,  the  purchaser  will 
secure  his  stock  free  from  such  lien,  as  the 
act  of  the  corporation  in  making  such  trans- 
fer would  be  a  waiver  of  the  lien.  Id. 
§  208 ;  Cecil  Nat.  Bank  v.  Watsontown  Bank, 
105  U.  S.  217,  26  L.  ed.  1039. 

In  Helm  v.  Swiggett,  12  Ind.  194,  it  was 
held  that  a  corporation,  whose  charter  gave 
it  a  lien  upon  the  stock  of  a  stockholder 
for  a  debt  owing  to  the  corporation,  had  no 
lien  for  a  debt  of  the  assignee  of  stock  on 
stock  assigned,  but  not  transferred  on  the 
books,  the  court  saying :  "  Ownership  simply 
of  a  certificate  of  stock  in  the  bank  did  not 
constitute  the  owner  of  it  a  stockholder.  It 
required  a  transfer  of  the  stock  to  him  upon 
the  books  of  the  bank."  Referring  to  the 
provision  requiring  a  transfer  upon  the  books, 
Mr.  Morawetz  says:^  "It  follows,  therefore, 
that  a  transfer  upon' the  books  is  essential  to 
a  novation  of  the  contract  of  membership, 
where  there  is  a  provision  of  this  descrip- 
tion. An  assignment  of  shares,  although 
valid  as  between  assignor  and  assignee, 
would  not  affect  their  legal  relationship  to 
the  company  until  after  a  transfer  was  en- 
tered upon  the  books,"  etc.  Vol.  1,  §  170. 
'  Under  our  Statute,  no  person  can  claim  to 
be  a  stockholder,  in  his  dealings  with  the 
corporation,  until  his  name  appears  in  some 
wav  as  stockholder  on  the  corporate  books ; 
ana  as  the  Statute  requires  a  person  to  be  a 
stockholder,  not  stock-owner,  to  entitle  him 
to  be  a  director,  we  are  clear  that  Spaulding 
was  not  eligible  to  that  office.  "The  direct- 
ors of  a  rorporation  are  generally  required 
to  be  shareholders  by  express  provisions  of 
the  company's  charter  or  articles  of  associa- 
tion. A  person  is  a  shareholder,  within  the 
meaning  of  a  provision  of  this  description, 
if  he  holds  shares  on  the  books  of  the  com- 
pany, but  not  if  he  is  merely  the  holder  of 
the  certificate.  It  has  been  held  that  the 
transferee  on  the  books  is  eligible,  although 
he  is  not  the  real  owner  of  the  shares,  and 
the  transfer  was  executed  for  the  sole  pur- 
pose of  making  him  a  director.  A  different 
rule  might  apply  where  the  Statute  expressly 
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requires  the  directors  to  be  the  owners  of 
shares."  Id.  §  506.  Had  Spaulding  ap- 
peared as  a  stockholder  on  the  oorponte 
Dooks,  he  would  have  been  qualified  to  hold 
the  office  of  director,  although  the  transfer 
had  been  made  to  him  for  the  sole  purpoee 
of  so  qualifying  him.  As  he  did  not  so  ap- 
pear, he  was  not  eligible  to  that  office. 

It  was  ursred  that  as  Faulkner  subsequently 
to  the  issue  of  the  stock  had  indorsed  it  in 
blank,  and  left  it  in  the  possession  of  Hill, 
that  he  (Faulkner)  had  ceased  to  be  a  stock- 
holder, and  therefore  had  no  right  to  vote 
the  stock  or  be  a  director.  Under  our  Stat- 
ute providing  that  an  unrecorded  transfer  of 
stock  shall  not  be  valid  for  any  purpose  ex- 
cept between  the  parties,  we  are  clear! t  of 
the  opinion,  as  we  have  already  stated  in 
another  connection,  that  until  a  transfer 
should  be  made  on  the  books  Faulkner  would 
continue  to  be  a  stockholder,  for  the  pur- 
pose of  voting  the  stock  or  of  being  eligible 
to  the  office  of  director.  JFVopfe  v.  Bohinmnk, 
64  Cal.  873 ;  State  v.  Ptttineli,  10  Nev.  141 : 
1  Morawetz,  Priv.  Corp.  §  483;  8taU  v. 
Ferris,  42  Conn.  560. 

There  are  certain  findings  of  fact  which 
we  are  unable  to  discover  any  evidence  in 
the  record  to  sustain.  The  view  the  trial 
court  took  of  the  law  may,  however,  explain 
why  they  are  embodied  in  the  case.  The 
court  finds  that  Hill,  in  electing  directors, 
w^s  not  to  put  in  men  unsatisfactory  to  Ed- 
wards. Mr.  Faulkner,  on  cross-examination 
by  Mr.  Edwards  himself,  stated  that  £dward» 
said  to  Hill  that  Hill  was  to  have  a  majority 
of  the  directors.  Mr.  Edwards  then  re* 
marked:  "Satisfactory  to  me,  of  courser' 
To  this  the  answer  was:  "He  was  to  pick 
his  own  men."  This  is  all  tlie  evidence  on 
the  point.  Mr.  Edwards  did  not  testify  in 
the  case.  It  is  true  that  the  record  seems  to 
show  that  Hill  was  not  to  put  in  men  who 
were  enemies  of  Edwards,  but  this  will  not 
justify  a  finding  that  the  majority  of  the  di- 
rectors were  to  be  satisfactory  to  Edwards. 
Manj'  persons  who  were  not  his  enemies  might 
nevertheless  be  unsatisfactory  to  him.  The 
most  that  it  can  be  claimed  that  the  evidence 
discloses  is  that  the  question  as  to  what  mes 
the  majority  of  the  board  should  be  composed 
of  was  to  depend  upon  a  fact  not  to  be  de- 
termined by  Hill  or  Edwards  finally,  but  b? 
the  courts ;  whereas,  the  finding  would  make 
Edwards  the  sole  and  final  arbiter  of  the 
question.  This  would  be  repugnant  to  the 
spirit  of  the  arrangement  which  was  to  pre- 
vent Edwards  from  dealing  with  the  corpora- 
tion and  its  assets  to  the  prejudice  of  Hill. 
Prior  to  this  time  Hill  had  held,  as  collateral 
for  this  same  debt,  stock  in  another  ctarpora- 
ti  on  control  1  ed  by  Edwards.  Hill  discovewl 
that  the  organization  of  this  corporation  had 
been  suffered  to  lapse ;  that  his  stock  had 
therefore  become  worthless ;  and  that  Edwards 
had  formed  a  new  corporation.  This  stock 
had  not  been  transferred  on  the  books  of  the 
corporation,  and  Edwards,  therefore,  had  fnll 
control  of  it,  and  by  means  of  it  had  b^d 
complete  control  over  the  corporation.  When 
Edwards  proposed  to  give  Hill  8to<^  in  the 
new  company  as  security.  Hill  said:  "VThat 
good  would  that  be  if  you  form  a  third  con- 
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pany?"  To  this  Edwards  replied  that,  to 
prevent  this.  Hill  could  have  the  stock  put 
ID  his  own  name,  and  have  absolute  control, 
and  then  he  would  be  safe,  and  a  third  com- 
pany could  not  be  started.  Certainly,  Mr. 
Hill  would  have  no  control  whatever  if  Mr. 
Edwards  were  allowed  arbitrarily  to  pro- 
nounce unsatisfactory  every  director  for 
whom  Mr.  Hill  or  his  representative  should 
vote  this  stock.  The  effect  would  be  that 
Mr.  Hill  would  have  control  only  on  condi- 
tion that  he  suffered  Mr.  Edwards  to  control 
him  in  exercising  that  control.  Other  find- 
ings it  is  not  important  to  refer  to,  as  a  new 
election  must  be  had. 

The  third  conclusion  of  law  is  unwar- 
ranted. It  states  that  Faulkner  held  this 
stock  subject  to  the  joint  order  of  Hill  and 
Edwards.  ^  Having  made  a  transfer  of  the 
stock  upon  the  records  by  issuing  new  shares' 
directly  to  Faulkner,  Edwards,  as  pledgor, 
had  no'control  over  the  stock  without  paying 


his  debt.  He  could  not  control  Faulkner  in 
voting  it  without  appealing  to  a  court  of 
equity  under  peculiar  circumstances  creating 
an  equity  in  his  behalf.  Such  circumstances 
are  not  sliown  bv  this  record  to  exist  in  this 
case.  This  he  aid  not  do.  and  it  was  error 
to  hold  that  he  could,  at  a  stockholders' 
meeting,  exercise  any  control  over  the  stock 
or  over^Faulkner,  who  held  it. 

Thej'ttdgment  of  iJie  Digtrict  Court  is  reversed^ 
and  that  court  is  directed  to  render  judgment 
setting  aside  as  illegal  the  election  of  A. 
W.  Edwards,  H.  C.  Plumley,  M.  R.  Flint, 
Alexander  Griggs  and  William  A.  Stevens, 
as  directors,  and  ordering  a  new  election  to 
be  had  as  required  by  the  Statute.  The  old 
directors  will  hold  their  office  until  their 
successors  are  elected  and  qualified.  §  2924, 
Com  p.  Laws.     It  tttU  be  m>  ordered. 

All  concur. 

Petition  for  rehearing  overruled,  March  18, 
1891. 
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'p. 

BANK  OF  THE  STATE  OF  NEW  YORK, 

Appt. 

(— .N.Y ) 

1.   Payment  of  checks  stolen  ft*om  the 
depositor,  without  neffiiffence  on  his  part,  by 


his  clerk,  who  forged  the  indorsements  of  the 
payees*  names,  constitutes  no  defense  to  the  bank 
against  an  action  by  the  depositor  for  his  depos- 
it, especially  where  the  bank  made  no  inquiiy  as 
to  the  genuineness  of  the  indorsements  but  re- 
lied upon  the  responsibility  of  the  persons  pre- 
senting the  checks  for  payment. 

8.   A  depositor  has  the  right  to  assume 

when  checks  are  returned  to  him  by  the  bank 


NoTB.— itelo^loti  between  bank  and  deI^(^eUor, 


The  relations  and  relative  obligations  arising  be- 
tween a  bank  and  its  depositing  customers  are  in 
general  simply  those  of  debtor  and  creditor.  This 
position  is  weli  recognized.  Foley  v.  HUl,  2  H.  L. 
Cas.  28:  ^tna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46  > 
N.  Y.  82,  7  Am.  Rep.  814;  Boyden  v.  Bank  of  Cape 
Fear.  66  N.  C.  18;  Alien  v.  Fourth  Nat.  Banlc,  5  Jones 
A  8. 187,  58  N.  Y.  12;  Buchanan  Farm  Oil  Co.  v. 
Woodman,  1  Hun,  639,  4  Thomp.  &  C.  108. 

The  understanding  between  the  partiess  is,  that 
the  money  shall  remain  with  the  banker  and  under 
his  control  until  the  customer,  by  his  check,  or  in 
some  other  way,  caUs  for  its  repayment;  and  the 
banker  is  not  in  default,  and  no  action  will  lie,  un- 
til payment  has  been  demanded.  Downes  v.  Char- 
le^town  Phoenix  Bank,  6  Hill,  297;  Oddie  v.  Nation- 
al City  Bank,  45  N.  Y.  785, 6  Am.  Uep.  160;  Bank  of 
the  Republic  v.  Millard,  77  U.  8. 10  WalL  162,  19  L. 
ed.897. 

It  is  not  the  case  of  a  bailment  unleas  the  deposit 
is  special.  Wray  v.  Tuskegee  Ins.  Co.  34  Ala.  58; 
Egerton  v.  Fulton  Nat.  Bank,  43  How.  Pr.  216; 
Bank  of  Northern  Liberties  v.  Jones,  42  Pa.  536. 

In  the  case  of  a  general  depositor,  if  the  money, 
checks  or  bills  deposited  are  stolen,  lost  or  de- 
stroyed, or  become  of  no  value,  the  bank  sustains 
the  loss,  and  the  depositor  is  still  a  creditor  of  the 
tenk  (Re  Franklin  Bank,  1  Paige,  249,  2  L.  ed.  636), 
and  has  no  valid  claim  to  a  priority  of  payment  over 
biil-bolders  or  other  creditors.  Re  Franklin  Bank, 
Mtpra.    And  see  Ellis  v.  Idnck,  8  Ohio  St.  66. 

It  is  elementary  law  that  a  bank  is  bound  to  ex- 
hibit its  books  to  a  depositor,  on  proper  occasions, 
and  the  officers  having  charge  of  them  are  quo  ad 
lioc^  the  agents  of  both  parties.  Union  Bank  v. 
Knapp,  3  Pick.  96. 
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The  theory  that  a  party  who  makes  and  issues 
commercial  paper,  properly  and  carefully  drawn, 
to  express  the  liability  which  he  Intends  to  assume, 
is  chargeable  with  negligence  on  account  of  the 
criminal  act  of  another  in  altering  it  after  its  issue, 
would  render  him  a  warrantor  against  such  acts, 
and  is  repugnant  to  Justice  and  reason.  Crawford 
V.  West  Side  Bank,  1  Cent.  Rep.  258, 100  N.  Y.  60. 
Pam-book  no  evidence  of  riglU  to  draw  money. 

A  savings  bank  seeks  to  Justify  the  payment  by 
it  of  a  depositor*6  money  to  a  stranger  upon  the 
ground  that  such  payment  was  made  to  a  person 
having  possession  of  the  depositor's  pass-book. 
Such  a  pass-book  is  not  negotiable  paper,  and  its 
possession  constitutes  in  itself  no  evidence  of  a 
right  to  draw  money  thereon.  It  merely  Imports  a 
liability  of  the  bank  to  the  depositor  for  the  mon- 
eys deposited,  and  an  agreement  to  repay  them  at 
such  time  and  in  such  manner  as  he  shall  direct.  * 
This  contract  is  implied  from  the  nature  and  ob- 
jects of  the  transaction  occurring  between  the  par- 
ties. Crawford  v.  West  Side  Bank,  1  Cent.  Rep.  258, 
100  N.  Y.  51. 

The  depositor  may  by  special  contract  authorize 
payments  to  be  made  in  some  other  manner  than 
by  his  direction,  but,  in  order  to  make  such  pay- 
ments a  protection  to  the  bank,  it  Is  necessary  for 
it  to  show  some  special  agreement  with  the  cus- 
tomer, authorizing  such  a  mode  of  payment.  Smith 
V.  Brooklyn  8av.  Banlc,  1  Cent.  Rep.  801, 101  N.  Y. 
58. 

The  contract  between  a  bank  and  its  depositor  is 
the  plain  one  of  debtor  and  creditor.  It  has  no  ele- 
ment of  trust;  its  character  is  in  no  way  fiduciary. 
Consequently,  the  transactions  of  a  bank  with  its 
depositors  are  governed  exactly  by  the  same  rules 
as  control  ordinary  contract  relations.    Thompson 


792 


New  York  Court  of  Appe\lb. 


An., 


that  it  has  aBoertained  the  genulnenesB  of  in- 
donements  thereon. 

8*  A  ele»k'fl  knowled^^  of  his  own 
wronffl^D  f orgrlnf^  checks  and  fabricatiofr  false 
papersto  conceal  his  crime  cannot  be  Imputed  to 
his  principal. 

4.  A  neg^oti&ble  note  made  payable  to  a 
flctitiOQS  person  and  negotiated  by  the  mak- 
er, which  is  fflven^the  fsame  validity  as  against 
the  makeriand  all  persons  having  knowledge  of 
the  facts  as  if  payable  to  bearer,  by  Rev.  Stat., 
766,  9  6,  iodades  only  paper  made  with  knowl- 
edge that  the  payee  is  fictitious,  and  does  not  in- 
clude paper  made  by  one  who  supposes  the  payee 
to  be  a  real  person  and  which  is  frauduiehtly  ne- 
gotiated by  a  thirdlperson  without  the  maker^s 
fault. 

6.  The  fiust  that  the  torgeiv  of  indorse- 
ments on  checks  has  made  good  the 
amount  to  the  payees  constitutes  no  defense  to 
the  bank  which  has  paid  out  money  on  the  checks 
in  an  action  by  the  depositor  for  his  deposit 
money  which  is  not  founded  upon  the  checks 
where  plaintiff  has  not  profited  by  such  pasrment. 

(April  28,  1801.) 


APPEAL  by  defendant  from  a  judgmeot  of 
the  Oeneral  Term  of  the  Supreme  Coort, 
First  Department,  affirming  a  jndemeni  en- 
tered in  the  New  York  county  clerk's  office, 
upon  the  report  of  a  referee  in  favor  of  plam- 
tifiPs  in  an  action  brought  to  recover  money  al- 
leged to  have  been  deposited  by  plaintiffs  with 
defendant.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mewrs.  William  AUen  Boiler  and  Ad- 
rian  H.  Joline,  for  appellant: 

It  was  incumbent  upon  the  plaintiffs  to  ex- 
amine the  pass  book  and  vouchers  when  the 
same  were  written  up  and  balanced  and  re- 
turned to  them  from  time  to  time.  This  wss  a 
duty  they  owed  the  defendant. 

Morse,  Banks  and  Banking,  8d  ed.  §  291,  and 
see  §?5  472,  478;  Dana  v.  national  Bank  o/tMe 
Republic,  132  Mass.  156;  Leather  MyY:  &uik 
V.  Morgan,  117  U.  S.  96,  29  L.  ed.  811. 

The  plaintiffs'  negligence  in  the  examination 
of  the  pass-book  and  vouchers  is  a  bar  to  their 
right  of  recovery. 

When  one  of  two  innocent  parties  must  snffer 
from  the  fraud  of  a  third,  the  loss  should  (all 


V.  Rlggs,  72:U.  S.  6  WaU.  668,  18  L.  ed.  704;  National 
Bank  of  the  RepubUc  v.  milard,  77  U.  8.  10  Wall. 
162, 10  L.  ed.  897;  Phoenix  Bank  of  New  York  City 
V.  BlBley,  111  U.  B.  126, »  L.  ed.  874. 

The  bank  i8:bound  to  know  at  its  peril  the  signa- 
ture of  its  depositor.  As  to  the  filling  in  or  body 
of  the  checlc,  it  owes  no  such  duty,  and  it  is  only 
called  upon  to  exercise  ordinary  care.  2  Dan.  Neg. 
Inst  8d  ed.  9 1654a;  Bspy  v.  First  Nat.  Bank  of  Cln- 
dnnati,  85  U.  S.il8  Wall.  604, 21  L.  ed.  047. 

While  It  is  true  that  the  relation  of  a  bank  and  its 
depositor  is  one  simply  of  debtor  and  creditor 
(Phoenix  Bank  of  New  York  City  v.  Risley,  HI  U. 
B.  D»,  127, 28  L.  ed.  874, 375),  and  that  the  depositor 
is  not  chargeable  with  any  payments  except  such 
as  are  made  in  conformity  with  his  orders,  it  is 
within  common  knowledge  that  the  object  of  a 
pass-book  is  to  inform  the  depositor  from  time  to 
time  of  the  condition  of  his  account  as  it  appears 
upon  the  books  of  the  bank,  and  operates  to  pro- 
tect him  against  the  carelessness  or  fraud  of  the 
bank,  [jeather  Manufacturers  Nat.  Bank  v.  Mor- 
gan, 117  U.  S.  06, 29L.  ed.  811. 

When  forged  checks  have  been  paid  by  a  bank, 
charged  in  the  depositor's  account,  and  returned  to 
him,  he  owes  no  duty  to  the  bank  to  so  conduct  an 
examiaation  of  these  vouchers  that  it  wiU  necessa- 
rily lead  to  a  discovery  of  the  frav)^.  At  most,  all 
that  is  required  of  the  depositor  Is  ordinary  care, 
and  if  this  is  exercised  'pj  him  or  his  agent,  the 
bank  cannot  justly  complain  although  the  forger- 
ies  are  not  discovered  until  too  late  to  enable  it  to 
retrieve  its  position  or  make  reclamation  from  the 
forger.    Frank  v.  Chemical  Nat  Bank,  84  N.  Y.  200. 

Ban/c  depoBfte. 

In  National  Bank  of  Commerce  v.  National  Me- 
chanics Bkg.  Asso.  56  N.  Y.  211, 14  Am.  Kep.  282,  it 
was  held  that  a  bank  is  not  bound  to  know  the 
handwriting  or  genuineness  of  the  filling  up  of  a 
check  drawn  upon  it,  but  only  the  signature  of  the 
drawer.  So,  where  a  bank  had  certified  a  check, 
which  afterward  was  fraudulently  raised,  and  the 
bank  by  mistake  paid  the  raised  amount  to  a  bona 
fide  holder,  it  was  held  that  it  could  recover  back 
the  sum  so  paid,  unless  the  holder  had  suffered  loss 
in  consequence  of  the  mistake.  The  court  here 
said:  '*If  the  defendant  had  shown  that  it  had  suf- 
fered loss  in  consequence  of  the  mistake  committed 
by  the  plaintiff,  as  for  Instance,  if  in  consequence 
of  the  recognition  of  the  check  in  question,  the 
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defendant  had  paid  out  money  to  its  fnuiduleai 
depositor,  then,  clearly,  to  the  extent  of  the  loss 
thus  sustained,  the  plalndU  should  be  responsible.** 
Louisiana  Nat.  Bank  of.  New  Orleans  v.  Citixens 
Bank  of  Louisiana,  28  La.  Ann.  180, 26  Am.  Bep.  92, 
and  note. 

The  bank  owes  no  duty  to  the  holder  of  a  cheek 
drawn  against  it  until  it  has,  by  its  own  voluntary 
act,  created  one:  i.  e.,  by  certifying  the  same,  or  I7 
charging  the  drawer  with  the  amount  thereof. 
Bankof  the  Bepublic  v.  Millard,  77  U.  &  10  WaIL 
lS6,10L.ed.  800. 

In  Morse  on  Banking,  p.  248,  it  is  said:  ^'Thebank 
has  no  right  to  defer  the  payment  witii  the  intentk» 
of  making  or  refusing  it  at  a  later  hour,  acoordlog 
as  it  shall  be  influenced  by  subsequent  occurrences. 
If  payment  is  demanded  at  noon  upon  a  <dieok 
which  the  depositor's  unincumbered  balance  at 
that  hour  is  sul&clent  to  pay  in  fulU  it  is  at  once 
mature  and  perfect."  First  Nat.  Bank  of  North- 
umberland V.  McMichael,  106  Pa.  46a 

There  is  abundant  authority  for  the  statemeDt 
that  the  drawer  of  a  check,  made  payable  to  the 
order  of  the  payee,  is  not  bound  by  a  payment 
thereof  by  the  bank,  upon  a  forged  indofsement  of 
the  name  of  the  payee;  it  is  bound  before  payment 
to  ascertain  the  genuineness  of  the  Indonsemeot. 

A  depositor  owes  no  duty  to  a  bank  requiring  him 
to  examine  his  pass-lx)ok  or  return  checks  with  a 
view  to  the  detection  of  forgeries  in  the  mdar9^- 
ments;  he  has  a  right  to  assume  that  the  bank 
before  paying  his  checks  will  ascertain  the  geo- 
uineness  of  the  indorsements.  Welsh  y.  German 
American  Bank,  73  N.  Y.  424. 

The  relation  existing  between  a  bank  and  its  de- 
positor is,  in  a  strict  sense,  that  of  debtor  and  cred- 
itor; but  in  discharging  its  obligation  as  a  debtor, 
the  bank  must  do  so  subject  to  the  rules  obtaining 
between  principal  and  agent. 

Funds  muMt  be  paid  out  in  due  ecunte  of  tmmncm. 

In  disbursing  the  customerVi  funds,  it  can  pay 
them  only  in  the  usual  course  of  buslDoss,  and  in 
conformity  to  his  directions.  In  debiting  hisao> 
count  it  is  not  entitled  to  charge  any  payments  ex- 
cept those  made  at  the  time  when,  to  the  pentm 
whom,  and  for  the  amount,  authorised  by  him. 
Wheeler  v.  GuUd,  20  Pick.  645;  Dan.  Neg.  InsL 
§  1818. 

It  receives  the  depositor's  funds  upon  the  implied 
condition  of  disbursing  them  aooording  to  hto 
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OD  him  who  enabled  such  third  party  to  com- 
mit the  fraud. 

Boot  V.  French,  18  Wend.  570;  Hern  v. 
NiehoU,  1  Salk.  289. 

The  rule  ha&  been  applied  to  transactions  bv 
adul^  authorized  agent,  acting  in  behalf  of  his 
principal,  and  therefore  representing  him,  and 
by  his  act  and  dealings  occasioning  loss  to  in- 
nocent third  parties. 

Ori9wold  V.  Haven,  25  N.  Y.  595;  Story, 
Partn.  §  108. 

Plaintiffs  having  been  merely  careless  in 
their  dealings,  they  are  estopped. 

Smith  v.  Mectianies  d  2\  Bank,  6  La.  Ann. 
610. 

The  knowledge  of  Bedell  was  plaintiffs' 
knowledge. 

AlUn  V.  Chit,  6  Hill,  318. 

This  case  falls  directly  within  the  principle 
applied  in  New  York  &  N,  H.  R,  Go.  v. 
Schuyler,  84  N.  Y.  30,  where  the  doctrine  of 
implied  acrency  arising  out  of  negligence  and 
based  on  estoppel  in  pais  was  enforced. 

Chemung  Oanal  Bank  v.  Bradner,  44  N.  Y. 
680;  Durst  v.  BurUm,  47  N.  Y.  167. 

Plaintiffs  took  the  risk  of  intrusting  the 


checks  to  Bedell,  and,  having  done  so,  are  es- 
topped to  question  the  indorsements. 

Cooper  V.  M^er,  10  Barn.  &  0.  468;  Coggill 
V.  American  moch.  Bank,  1  N.  Y.  118. 

The  several  checks  which  were  made  payable 
to  the  order  of  persons  having  no  existence 
were,  in  legal  effect  and  under  the  statute  of 
this  State,  pavable  to  bearer;  and  the  plaintiffs 
put  the  checks  into  circulation  under  cireum 
stances  which  render  them  chargeable  with 
knowledge  that  the  payees  were  fictitious. 

Rev.  Stat.  pt.  2,  chap.  4,  title  )S,  §  5;  1  Rev. 
Stat.  768,  §  5;  FUta  v.  Johnson,  3  Hill,  112; 
Gibson  v.  Minet,  1  H.  Bl.  569,  3  T.  R.  48l; 
Tatlock  V.  Harris,  3  T.  R.  174;  Vere  v.  Lewis, 
3  T.  R.  182:  CoUis  v.  Emett,  1  H.  Bl.  313; 
Gibson  v.  Hunter,  2  H.  Bl.  187;  Bennett  v. 
FameU,  1  Campb.  130;  Phillips  v.  Thurn,  L. 
R.  1  C.  P.  463. 

The  plaintiffs  here  are  chargeable  with 
knowledge  that  the  payees  named  therein  were 
non-existent. 

See  Barnes  v.  Ontario  Bank,  19  N.  Y.  159; 
Jersey  City  First  Nat.  Bank  v.  Leach,  52  N.  Y. 
350. 

If  the  defendant  not  only  accepted  (certified) 


order,  and  upon  an  aooountiaff  is  liable  for  all  such 
sums  deposited,  as  it  has  paid  away  without  reoei  v- 
inff  valid  direction  therefor.  The  bank  is  from  ne^ 
oeeslty  responsible  for  any  omission  to  discover  the 
original  terms  and  conditions  of  a  check,  once 
properly  drawn  upon  it,  heoause  at  the  time  of 
payment  it  is  the  only  party  interested  in  protect- 
ing its  inteffricy,  who  has  the  opportimity  of  in- 
spection; and  it  therefore  owes  the  duty  to  its  de- 
positorB  of  guarding  the  fund  intrusted  to  it  from 
spoliation.  This  liability  arises  although  an  altera- 
tion of  a  material  part  of  his  order  has  been 
effected,  even  thougd  it  be  done  so  skillfully  as  to 
defy  detection  by  examination.  Dan.  Neg.  Inst. 
i  1660. 

Banker  must  sustain  loss  when  he  pays  on  a  forged 
signature. 
The  liability  of  the  banker,  however,  for  a  loss 
occasioned  by  neglect  to  exercise  such  vigilance  is 
confined  to  the  maker  alone.  So  far  as  other  par- 
ties, through  whose  hands  an  altered  check  passes, 
are  concerned,  they  have  the  same  opportunity  for 
detecting  fraudulent  alterations  in  the  body  of  the 
check  that  the  banker  has,  and  as  to  them,  after 
payment,  be  Is  responsible  only  for  the  genuineness 
at  the  maker^s  signature.  Bank  of  Commerce  v. 
Union  Bank,  8  N.  Y.  230. 

The  principle  stated  in  White  v.  Ck>ntinental  Nat. 
Hank,  64  N.  Y.  816;  Marine  Nat.  Bank  v.  National 
City  Bank,  50  N.  Y.  67,  and  kindred  cases,  that  the 
drawees  of  a  check  or  bill  are  held  to  a  knowledge 
of  the  signatiue  only  of  their  correspondenis,  the 
drawers,  and  not  for  a  want  ot  knowledge  of  the 
srezufinenesB  of  the  body  of  the  instrument,  applies 
only  as  t>etween  them  and  such  other  parties  as 
bave  equal  opportunity  of  inspection,  and  equal 
means  for  determining  the  existence  of  an  altera- 
tion.   Such  parties  take  the  paper  relying  solely 
upon  the  reputed  responsibility  of  their  trans- 
ferrers, and  the  other  parties  to  it,  and  its  apparent 
ireiiulneness,  and  they  therefore  deal  in  it  at  their 
periL    They  have  no  duty  to  perform  in  respect  to 
it  ejccept  that  of  guarding  their  own  interests,  and 
In  buying  and  transferring  it  to  others  they  take 
tbe  riak  of  loss  occurring  from  fraudulent  altera- 
tions. 

Xbe  questions  arising  on  such  paper  between 
^re^ree  and  drawer,  however,  always  relate  to  what 
ttie  one  has  authorized  the  other  to  do.  They  are 
12  X..  B.  A. 


not  questions  of  negligence  or  of  liability  of  parties 
upon  commercial  paper,  but  are  those  of  authority 
solely.  In  this  view  it  has  been  held  when  the 
check  of  a  depositor  was  fraudulently  altered  from 
three  pounds  to  two  hundred  pounds  after  issue, 
and  was  paid  by  the  bank  at  the  latter  amount,  that 
the  bank  was  entitled  to  charge  only  three  pounds 
to  the  depositor.  Hall  v.  Fulldr,  6  Bam.  &  C.  750. 
Bailey,  j:,  said:  If  the  banker  unfortunately  pays 
money  belonging  to  the  customer  upon  an  order 
not  genuine,  he  must  suffer,  and  to  Justify  the  pay- 
ment he  must  show  that  the  order  was  genuine,  not 
in  the  signature  only,  but  in  every  respect." 

The  question  of  negligence  cannot  arise  unless 
the  depositor  has,  in  drawing  his  check,  left  blanks 
unfilled,  or  by  some  affirmative  act  of  negligence 
has  facilitated  the  commiasion  of  a  fraud  by  those 
into  whose  hands  the  check  may  come.  Young  v. 
Grote,  4  Bing.  258;  Dan.  Neg.  Inst,  f  1650. 

''It  has  been  said:  Whatever  loss  the  bank  has  sus- 
tained it  has' suffered  from  its  own  negligence  or 
want  of  skill  in  a  matter  as  to  which,  in  the  first  in- 
stance, it  and  it  only  was  bound  to  exercise  skill  and 
diligence.  To  this  loss  no  act  of  Welsser  has  con- 
tributed. He  was  guilty  of  no  bad  faith.  He  has  vio- 
lated no  duty  which  he  owed  to  the  bank  and  is  in  no 
way  responsible  (Manhattan  Ck>.  v.  Lydlg,  4  Johns. 
877;  Smith  v.  Mercer,  6  Taunt.  76;  Young  v.  G-rote,  4 
Bing.  258;  Johnson  v.  Windle,  8  Bing.  N.  C.  226; 
Bank  of  Gonunerce  v.  Union  Bank,  3  N.  Y.  230; 
Canal  Bank  V.  Bank  of  Albany,  IHiU,  287).  He  had 
a  right  to  assume  that  the  bank  had  discharged  its 
own  duty  to  itself  (if  indeed  he  was  bound  to  make 
any  assumption  upon  the  subject),  and  was  not 
bound  to  conceive  it  possible  that  the  bank  had 
charged  him  with  money  which  had  not  been  paid 
upon  his  order.''    Weiseer  v.  Denison,  10  N.  Y.  68. 

Where  checks  forged  by  the  confidential  clerk  of 
the  depositor  were  paid  by  the  bank,  charged  to  the 
depositor  In  his  pass-book,  the  book  balanced,  and, 
with  the  forged  vouchers  among  others,  returned 
to  the  clerk,  who  examined  the  account  at  the  re- 
quest of  the  principal,  and  reported  it  correct,  and 
the  principal  did  not  discover  the  forgeries  until 
several  months  afterwards,  when  he  Immediately 
made  them  known  to  the  bank,  it  was  held,  in  an 
action  to  recover  the  balance  of  the  deposit,  that 
the  bank  could  not  retain  the  amount  of  the  forgred 
checks.  Welsser  v.  Denison,  supra.  See  Atlanta 
Nat.  Bank  v.  Burke,  2  L.  B.  A.  96, 81  Ga.  607. 
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but  paid  in  ignoraDce  of  the  fiction,  the  plain- 1 
ti£f8  are  estopp^  from  asserting  their  want  of 
knowledge  i^inst  defendant  on  the  same  prin- 
ciple which  would  have  estopped  them  from 
asserting  it  against  bona  fide  holders  of  the 
checks. 

1  Dan.  Neg.  Inst.  §  189;  Lane  v.  Krelde,  22 
Iowa,  404. 

As  between  plaintiffs  and  the  Bank,  Bedell's 
apparent  authority  was  equivalent  to  the  actual 
scope  of  his  agencv. 
'     Qrinoold  v.  Haven,  25  N.  Y.  595. 

As  to  ten  of  the  eleven  checks  payable  to  the 
order  of  existing  persons,  the  evidence  shows 
that  the  plaintiffs  sustained  no  loss,  the  amounts 
having  been  made  good  by  Bedell  to  the  payees. 
The  defense  in  regard  to  these  checks  set  up  in 
the  answer  was  established,  and  the  referee 
erred  in  refusing  to  find  accordingly. 

Under  the  present  system  of  pleading  and 
procedure  a  defendant  in  an  action  to  enforce 
a  strictly  legal  right  may  interpose  a  defense 
purely  equitable. 

Code  Civ.  Proc.  §  507;  Webster  v.  Bond,  9 
Hun,  437;  S/teehan  v.  Hamilton,  2  Keyes.  804, 
and  cases  cited;  Baylies,  Code  Pleadings  and 
Forms  (1890)  p.  289,  and  cases  cited;  Dobion  v. 
Bearee,  12  N.  Y.  156;  Savage  v.  Allen,  64  N. 
Y.  458. 

Where  it  can  be  shown  that  plaintiff  sus- 
tained no  actual  loss  his  damages  will  be  merely 
nominal. 

Sedgw.  Damages,  6th  ed.  pp.  614,  615. 
i'  Vagliano  v.  Bank  of  England,  L.  R.  22  Q.  B. 
Div.  108,  L.  R.  28  Q.  B.  Div.  248,  relied  upon  in 
the  court  below,  as  a  controlling  authority  in 
favor  of  the  plaintiffs,  has  been  reversed  by  the 
House  of  Lords. 

Messrs.  Elihu  Root  and  Samuel  B. 
Clarke*  for  respondent: 

The  Bank's  debt  to  plaintiffs  was  not  dimin- 
ished by  its  payment  of  the  forged  checks,  and 
its  obligation  to  pay  the  debt  when  required 
continued  in  all  respects  as  if  no  payment  had 
been  made. 

Crawford  v.  West  Side  Bank,  1  Cent.  Rep. 
258,  100  N.  Y.  53;  Corn  Exchange  Bank  v. 
Nassau  Bank,  91  N.  Y.  80;  Bank  of  British 
Nortli  America  v.  Merchants  Nat.  Bank,  91  N. 
Y.  106;  Washington  First  Nat.  Bank  v.  Whit- 
Tnan,  94  U.  S.  847,  24  L.  ed.  231. 

The  plaintiffs  are  not  estopped  to  deny  de- 
fendant's performance  of  its  contract  by  the 
statements  of  accounts  involved  in  the  balanc- 
ing of  the  pass  book  and  the  return  of  vouchers. 

Avgvst  V.  Fourth  Nat.  Bank,  15  N.  Y.  S.  R. 
966. 

The  law  imposes  upon  depositors  no  duty  to 
examine  the  indorsements  upon  checks  re- 
turned to  them  by  the  bank. 

Weisser  v.  Denison,  10  N.  Y.  68;  Welsh  v. 
Oerman  American  Bank,  78  N.  Y.  424;  Frank 
V.  Chemical  Nat.  Bank,  84  N.  Y.  209;  Wash- 
ington First  Nat.  Bank  v.  Whitman,  supra; 
Leather  Mfrs.  Nat.  Bank  v.  M<yrgan,  117  U.  S. 
107,  29  L.  ed.  816;  Vagliano  v.  Bank  of  Eng- 
land, L.  R.  22  Q.  B.  Div.  108,  L.  R.  23  Q.  B. 
Div.  262. 

We  are  not  estopped  by  any  negligence  in  the 
general  conduct  of  our  business  or  in  supervis- 
ing Bedell. 

Bicelow,  Estoppel,  p.  612;  People  v.  Bankof 
North  America,  75  N.  Y.  661;  Swan  v.  North 
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British  A.  Co.  2  Hurlst.  &  C.n75;  Mayor  v. 
Bank  of  England,  L.  R.  21  a  B.  Div.  160; 
Vagliano  v.  Bank  of  England,  Weisser  v.  IkM- 
isoHi  Welsh  V.  German  American  Bank  and 
Frank  v.  Chemical  Nat.  Bank,  supra;  Crav- 
ford  V.  West  Side  Bank,  1  Cent.  Rep.  253,  lOD 
N.  Y.  55. 

It  is  only  when  the  maker  knows  the  payee 
to  be  fictitious,  and  intends  to  make  the  paper 
payable  to  a  fictitious  person,  that  it  is  ^uiv- 
alent  to  paper  payable  to  b^rer. 

TurnbuU  v.  Bmyer,  40  N.  Y.  456;  <?0*w  v. 
Minet,  1 H.  Bl.  569;  Armstrong  v.  I^nnerog Nat. 
Bank,  6  L.  R.  A.  625.  46  Ohio  St.  512. 

Bedell's  knowledge  that  the  payees  were  fic- 
titious cannot  be  imputed  to  us. 

Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  214: 
Weisser  v.  Denison,  supfa;  Atlantic  Cott4)» 
Mills  V.  Indian  Orchard  Mills,  6  New  Eag. 
Rep.  587,  147  Mass.  268;  Ckive  v.  Cave,  L.  R 15 
Ch.  Div.  648. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  brings  here  for  review  a  judg- 
ment of  over  $228,000,  recovered  by  the  plain- 
tiffs against  the  defendant,  upon  a  state  of  facts 
fully  found  and  stated  by  the  referee  in  his  re- 
port, and  in  regard  to  which  there  is  little,  if 
any,  serious  dispute  between  the  parlies^  Tbe 
form  of  the  action  is  for  the  recovery  of  a  sam 
of  money  which  it  is  claimed  the  defendant 
undertook,  when  accepting  the  plaintiffs'  de- 
posits, to  pay  to  them,  or  upon  their  order  and 
direction.  It  has  been  found,  and  is  admitted 
on  both  sides,  that  on  the  7th  of  April.  1S84, 
the  plaintiffs  had  upon  deposit  to  their  credit 
with  the  defendant  the  sum  of  f  14,489.06. 
That  from  this  date  to  the  close  of  business  on 
the  8d  day  of  October,  1888,  the  defendant  bad 
and  received  to  and  for  the  use  of  the  plaintife 
various  other  sums  of  money,  deposited  from 
time  to  time,  between  these  dates,  by  the  plaia- 
tiffs  with  the  defendant,  amounting  in  the 
aggregate  to  $6,218,586.71.  That  between  the 
7th  day  of  April.  1884,  and  the  close  of  busi- 
ness on  the  8d  day  of  October,  188S,  the  de- 
fendant paid  to  the  order  of  the  plaintiffs,  oa 
their  checks  drawn  against  the  balance  above 
stated  and  the  deposits  subsequently  made, 
various  sums  of  money,  amounting  in  tbe 
aggregate  to  $6,080,040.29.  This  would  lean 
a  balance  due  to  the  plaintiffs  bv  the  de- 
fendant of  $198,045.50,  which,  with  interest,  is 
the  sum  that  constitutes  the  subject  of  tbi« 
controversy.  The  defendant  alleged  in  its 
answer  that  all  moneys  deposited  with  it  by 
the  plaintiffs  were  fully  paid  upon  their  order, 
and  by  checks  drawn  upon  it  by  them:  and,  in 
order  to  meet  and  disprove  the  plaintiff's  cfaan 
that  there  was  due  to  them  by  the  defendaat 
at  the  close  of  business  on  the  8d  dav  of  Octo- 
ber, 1888,  the  sum  of  $198,045.50,  the  defend 
ant  produced  twentv-seven  checks,  all  signed 
by  the  plaintiffs  and  drawn  upon  the  defend- 
ant, directing  the  pavment  of  sums  respectivelv 
aggregating  the  total  balance  above  mentioael 
and  to  recover  which  the  plaintiffs  brougbt  cb«r 
action .  That  the  defendant  actually  paid  tbeie 
checks  is  not  disputed,  and  the  case  is  tba> 
made  to  tun4  upon  the  question  whether  tbi? 
are  available  toSthe  defendant  as  lawful  voac^ 
ers,  establishing  the  fact    that   the 
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claimed  by  the  plaintiffs  were  paid  out  by  tbe 
defendant  upon  these  checks  according  to  the 
order  and  direction  of  the  plaintiffs. 

A  clear  understanding  of  the  question  in- 
▼olved  requires  a  brief  statement  of  the  facts 
and  circumstances  under  which  these  twenty- 
seven  checks  were  signed  by  the  plaintiffs  and 
presented  to  and  paid  by  the  defendant.    The 
plaintiffs  are  a  well-known  Jaw  firm  in  the  City 
of  Kew  York,  engaged  in  an  extensive  busi- 
ness, which,  in  its  organization,  had  a  depart- 
ment known  as  the  **Real  Estate  Department/' 
In  this  branch  of  their  business  they  examined 
titles  for  clients  who  were  lenders  of  money  on 
bond  and  mortgage,  carried  out  and  completed 
such  loans,  and  occasionally  examined  titles 
for  clients  who  were  purchasers  of  real  estate. 
One  of  the  members  of  the  firm  had  general 
charge  of  this  department,  but  the  details  of 
tbe  business  and  the  execution  of  the  work 
^ere  intrusted  to  subordinates.    One  James 
E.  Bedell,  a  lawyer  who  had  been  admitted  to 
the  bar  in  the  year  1S68,  and  bad  been  in  the 
employ  of  the  plaintiffs  since  1879,  assisting  in 
the  real-estate  department,  was,  in  the  year 
1881,  practically  put  in  charge  of  the  work  of 
this  department,   under  the  direction  of  the 
member  of  plaintiffs'  firm  who  had  the  general 
charge.    Bedell  was  an  eiqperienced  and  capa- 
ble lawyer.    The  plaintiffs  believed  that  he 
was  honest  and  trustworthy,  and,  prior  to  the 
discovery  of  the  very  extraordinary  crime  in 
connection  with  these  checks,   they  had  no 
reason  whatever  to  suspect  or  distrust  him. 
During  the  period  covered  by  the  transactions 
in  question  the  plaintiffs  employed  one  Dodge, 
a  competent  expert   book-keeper,   who  took 
charge  of  the  plaintiffs'  books,  and  acted  as 
cashier.     He  kept  tbe  account  between  the 
plaintiffs  and  defendant.     He  filled  out  all  the 
checks  and  made  all  tbe  entries  in  the  check- 
books, and  the  checks,  when  paid  by  defend- 
ant, came  to  him  with  the  pass-book,  which 
was  balanced  by  the  defendant,  and  the  vouch- 
ers, includicg  the  checks  in  question,  returned 
with  the  book,  from  time  to  time,  at  frequent 
intervals.     The  course  of  the  busineas  in  which 
the  checks  in  question  were  issued  was  sub- 
stantially as  follows:    The  plaintiff's  client, 
who  wished  to  make  a  loan  through  them, 
furnished*  the  money,  which  went  directly  into 
the  plaintiffs'  general  bank  account  with  the 
defendant.     Against  the  sum  to  be  loaned,  and 
thus  put  to  the  plaintiffs'  credit,  checks  were 
filled  up  by  Dodge,  the  cashier,  fpm  a  written 
statement  made  by  Bedell,  showing  the  amount 
required  to  pay  liens  or  charges  on  the  prop- 
erU'  to  be  mortgaged,  the  amount  of  the  plain- 
tifre*  charges,  and  any  other  items  entering  into 
tbe  transaction,  and  the  balance  to  be  paid  the 
borrower.     After  filling  up  the  checks.  Dodge 
-would  take  the  check-book,  with  the  filled-up 
checks,  to  a  member  of  the  firm  for  signature, 
showing  him  the  entries  in  the  check-book  of 
tbe  deposit  of  the  client's  money,  and  the  state- 
ment of  Bedell  as  to  the  payments  to  be  made; 
and  thereupon  the  checks  would  be  signed  by 
tbe  plaintiffs,  in  the  name  of  the  individual 
partner  to  whom  it  was  presented  by  Dodge, 
the  firm  name  being  engraved  on  each  check 
and   the  individual    signature    underwritten. 
I>od^e  would  then  take  away  tbe  check-book, 
and  deliver  the  several  checks  to  Bedell.    In 
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this  manner  the  twenty- seven  checks  in  ques- 
tion were  intrusted  by  the  plaintiff  to  Bedell, 
their  clerk,  for  delivery  to  the  payees,  respect- 
ively, therein  named,  who  were  in  good  faith 
believed  by  the  plaintiffs  to  be  real  persons  en- 
titled to  receive  the  amount  of  said  checks, 
respectively,  from  them  or  their  clients.  The 
defendant  paid  the  checks  to  a  third  person, 
upon  an  indorsement  thereon  of  the  payees 
named,  forged  by  Bedell,  who  converted  the 
proceeds  to  his  own  use.  The  names  of  the 
payees  written  in  sixteen  of  the  twenty  seven 
checks,  drawn  for  sums  aggregating 
$112,818.72,  were  not  the  names  of  real,  but 
fictitious,  persons.  The  remaining  eleven 
checks,  drawn  for  sums  aggregating  $85,227.08, 
were  made  payable  to  the  order  of  real  persons, 
whose  indorsements  were  in  every  case  forged 
by  Bedell.  Only  three  of  the  checks,  drawn 
for  less  than  $2,400.  were  paid  to  Bedell  by 
defendant.  All  the  others  were  deposited, 
from  time  to  time,  in  various  other  banks  in 
the  City  of  New  York,  and  the  money  thereon 
received  by  Bedell  from  these  banks,  and  the 
checks  all  ultimately  paid  by  defendant  through 
the  exchanges  in  the  clearing  house,  in  the  due 
and  regular  coiirse  of  business.  As  to  the  six- 
teen checks  payable  to  the  order  of  fictitious 
persons,  the  plaintiffs  were  led  by  fraudulent 
contrivances  and  representations  on  the  part  of 
Bedell,  the  details  of  which  appear  in  the 
record,  to  believe,  and  they  did  in  fact 
believe,  until  the  discovery  of  the  forgeries, 
that  such  payees  were  real  persons;  and 
as  to  all  the  checks  the  plaintiffs  did  not 
intend  that  any  of  them  should  go  into  circu- 
lation, or  should  be  paid  by  the  defendant, 
otherwise  than  through  a  delivery  to  and  in- 
dorsement 1^  the  payee  named  therein.  The 
checks  were  paid  in  every  case  by  the  defend- 
ant without  any  inquiry  as  to  the  genuineness 
of  the  indorsements,  and  in  reliance  upon  the 
responsibility  of  the  parties  presenting  the 
same,  and  not  in  reliance  upon  anything  done 
or  forborne  by  the  plaintiffs,  except  that  they 
were  signed  by  them.  There  is  no  claim  that, 
at  the  time  the  defendant  paid  the  checks,  it 
had  any  knowledge  or  suspicion  or  reason  to 
suspect  that  any  of  the  indorsements  were 
forged,  or  that  any  of  the  names  were  fictitious, 
or  that  there  was  any  fraud  or  irregularity  in 
respect  to  any  of  the  checks,  or  any  indorse- 
ment or  writing  thereon.  The  plaintiffs'  con- 
fidence in  Bedell,  and  his  representation  to 
them  in  all  theu*  dealings  with  clients,  con- 
cerning loans  on  real  estate,  continued  without 
interruption  until  one  of  these  clients,  upon 
examining  a  fabricated  mortgage  sent  to  him 
by  Bedell,  had  bis  attention  arrested  by  the 
faintness  of  the  'impression  of  the  seal  of  the 
register  on  the  certificate  of  record,  so  that  he 
sent  the  mortgage  to  the  register's  office  for  a 
better  sealing.  This  led  to  the  discovery  of  all 
the  frauds,  forgeries,  fabrications  of  docu- 
ments, attestations  and  official  certificates  car- 
ried on  by  him  in  the  plaintiffs'  office  for  more 
than  four  years.  The  plaintiffs  did  not  dis- 
cover that  the  indorsements  on  the  checks  h6d 
been  forged,  or  that  the  amount  thereof  had 
not  been  paid  to  them  or  their  order,  until 
nearly  four  months  after  May  22,  1888,  which 
was  the  date  of  the  last  check  so  forged.  On 
the  discovery  of  the  facts,  and  before  the  com- 
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mencemeDt  of  this  action,  the  plaintiffs  ten 
dered  the  checks  to  the  defendant,  and  de- 
manded that  the  amount  of  the  same  should 
be  paid  to  them  or  credited  in  their  account  by 
the  defendant,  which  tender  and  demand  were 
refused. 

The  various  deposits  of  money,  made  from 
time  to  time  by  the  plaintiffs  with  the  defend- 
ant, created  the  relation  of  debtor  and  creditor, 
and  the  law  implies  a  contract  on  the  part  of 
the  defendant  to  disburse  the  money  standing 
to  the  plaintiffs'  credit  only  upon  their  order 
and  in  conformity  with  their  directions.  The 
defendant  is  not  entitled  to  charge  against  the 
plaintiffs'  account  any  sums  as  payments,  un- 
less they  have  been  made  to  such  persons  as 
the  plaintiffs  directed.  Such  payments  as 
were  made  without  the  order  of  the  plaintiffs 
of  their  funds  by  the  defendant  afforded  to  it  no 
protection,  when  called  upon  by  the  plaintiffs 
to  account  for  the  money  deposited.  Payments 
made  upon  forced  indorsements  are  at  the  peril 
of  the  Bank,  unless  it  can  claim  protection  upon 
some  principle  of  estoppel  or  some  negligence 
chargeable  to  the  depositor.  These  rules  are 
so  familiar  and  so  well  established  and  illus- 
trated by  the  adjudged  cases  that  a  bare  refer- 
ence to  them  is  all  that  is  needful  here.  Craw- 
fwrd  V.  West  Side  Bank,  100  N.  Y.  68,  1  Cent. 
Rep.  263;  JStna  Nat,  Bank  v.  Fourth  Nat, 
Bank,  46  N.  Y.  86;  Com  Exchange  Bank  v. 
Nassau  Bank,  91  N.  Y.  80;  Phosnix  Bank  of 
New  York  City  v.  Risley,  111  U.  S.  125,  28  L. 
ed.  874;  Bank  of  British  Norih  America  v.  Mer- 
chants  Nat,  Bank/9l  N.  Y.  106;  Chicago  Ma- 
rme  Bank  v.  Fulton  County  Bank,  69  U.  S. 
2  Wall.  256,  17  L.  ed.  787;  Washington  First 
Nat,  Bank  v.  Whitman,  94  U.  8.  847,  24  L. 
ed.  281;  Citizens  Nat,  Bank  v.  Importers  db 
T.  Bank,  119  N.  Y.  196. 

The  statement  of  the  account  made  by  the 
defendant  to  the  plaintiffs,  from  time  to  time, 
the  balancing  of  the  bank  pass-book,  and  the 
return  of  the  same  to  the  plaintiffs  with  the 
vouchers,  including,  as  they  did,  the  checks  in 
controversy,  with  the  forged  indorsements 
thereon,  constitute  no  obstacle  to  the  main- 
tenance of  this  action  by  the  plaintiffs,  as  they 
were  ignorant  of  the  facts  and  circumstances 
imder  which  the  checks  were  issued  and  put 
in  circulation.  An  account  thus  staled  can  al- 
ways be  opened  upon  proof  of  mistake  or 
fraud;  and  the  only  effect  of  the  plaintiffs' 
silence  as  to  the  correctness  of  the  account  ren- 
dered by  the  defendant  is  to  put  upon  them, 
in  this  action,  the  burden  of  showio^  that  the 
account,  as  stated,  was  the  result  of  fraud  or 
mistake,— a  burden  which  they  have  fully  as- 
sumed and  met,  as  the  referee  has  found. 

It  is  urged  that  the  plaintiffs  owed  the  duty 
to  the  defendant  of  examining  the  vouchers 
returned  to  them  with  the  balanced  pass-book, 
from  time  to  time,  and  that  a  careful  examina- 
tion of  the  same  would  have  disclosed  the  fact 
that  the  money  was  received  upon  the  checks 
by  Bedell,  and  his  forgeries  thus  detected. 
Tlie  duty  of  examining  the  returned  vouchers 
was  delegated  by  the  plaintiffs  to  their  cashier 
and  book-keeper  who  was  a  faithful  and  com- 
petent person  for  many  years  in  plaintiffs'  em- 
ploy. The  referee  found  as  a  fact,  from  all 
the  circumstances  of  the  case,  that  the  failure 
to  discover  the  forgeries  sooner  than  they  were 
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was  not,  in  any  case,  caused  by  any  neglect  oa 
the  part  of  the  plaintiffs,  or  their  cashier,  of 
any  duty  that  the  plaintiffs  owed  to  the  de- 
fendant. The  examination  of  the  checks 
would  of  course  enable  the  plaintiffs  to  asoer 
tain  whether  their  own  signature  was  genuine, 
and  whether  the  amount,  date,  or  name  of  the 
pajree  had  been  changed,  but  would  not  neces- 
sarily enable  them  to  detect  the  forgery  of  the 
payee's  name.  The  law  imposed  no  duty  opoo 
the  plaintiffs  to  do  more  than  they  did  to  as- 
certain  whether  the  indorsements  on  the  checks 
were  genuine.  The  defendant's  contract  was 
to  pay  the  checks  only  upon  a  genuine  indone- 
ment.  The  drawer  is  not  presumed  to  know, 
and  in  fact  seldom  does  know,  the  si^tore 
of  the  payee.  The  Bank  must,  at  its  own 
peril,  determine  that  question.  It  has  the  op- 
portunity, by  requiring  identification  when  the 
check  is  presented,  or  a  responsible  guaranty 
from  the  party  presenting  it,  of  ascertaming 
whether  the  indorsement  is  genuine  or  ooL 
When  it  returns  the  check  to  the  depositor,  as 
evidence  of  a  payment  made  by  his  directioo, 
the  latter  has  the  rieht  to  assume  that  the  bank 
has  ascertained  the  fact  to  be  that  the  indone- 
ment  is  genuine.  Weisaer  v.  Denison,  10  ]S. 
Y,  68;  Welsh  v.  German  American  Bank^  H 
N.  Y.  424;  Frank  v.  Chemical  Nat.  Bank,  84 
N.  Y.  209;  Was/tington  First  Nat.  Bank  v. 
Whitman,  94  U.  8.  847,  24  L.  ed.  231;  Leather 
Mfrs.  Nat.  Bank  v.  Morgan,  117  U.  S.  107, 
29  L.  ed.  816. 

The  plaintiffs  committed  the  examination  of 
the  vouchers  when  returned  from  the  bank  to 
a  faithful  and  competent  cashier,  who  failed 
to  discover  the  forged  indorsements.  There  is 
not  the  slightest  reason  to  believe  that,  if  the 
checks  had-been  examined  by  one  of  the  plaio- 
tiffs  themselves,  the  result  would  have  been 
anv  different.  We  are  unable  to  see  that  aar- 
thmg  was  done  or  omitted  by  the  plaintiln, 
with  respect  to  the  examination  of  the  indorse- 
ments  upon  the  vouchers,  that  excuses  tbede* 
fendant  from  its  obligation  to  pay  only  upon  a 
genuine  order.  Nor  can  we  perceive  anythxDg 
done  or  omitted  by  the  plaintiffs  in  the  general 
conduct  and  management  of  their  business,  or 
in  the  employment  of  and  confidence  reposed 
in  Bedell,  that  estops  them  from  alleging  that 
the  twenty-seven  checks  were  paid  witboat 
their  authority.  Whether  the  plaintiffs  wen 
guilty  of  any  negligence  in  that  regard  was  a 
question  of  fact,  and  the  finding  is  that  tbev 
were,  in  so  far  as  the  defendant  was  concenieo, 
rea.sonably  prudent  and  careful,  and  that  the 
payment  of  the  checks  was  not  caused  by  anv 
negligence  on  their  part,  and  we  do  not  think 
it  can  be  said  that  this  finding  is  without  eri- 
dence.  Moreover  it  is  found  that  the  defend- 
ant paid  the  twentv-seven  checks,  in  each  case, 
without  any  inquiry  as  to  the  genuineness  of 
the  indorsements,  and  in  reliance  upon  the  ft- 
sponsibility  of  the  persons  presenting  the  sane 
for  pavment,  and  not  in  reliance  upon  aay- 
thing  done  or  forlx^me  by  the  plaintiffs,  except 
the  fact  that  the  checks  had  been  drawn  by 
them:  and,  further,  that  all  the  checks,  exoeps 
the  three  paid  directly  to  Bedell,  and  amount- 
ing to  less  than  $2,400;  were  presented  to  the 
defendant  by  and  paid  to  banks  perfec^tly  solv- 
ent, and  liable  to  respond  to  the  defendant  fnr 
all  moneys  paid  upon  the  forged  indorseaaesKft. 
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These  findings,  supported  as  they  are,  by  the 
evidence,  dispose  of  much  of  the  argument 
upon  which  it  is  sought  to  establish  the  propo- 
sition that  the  plaintins  are,  by  reason  of  their 
own  acts  and  omissions,  estopped  from  claim- 
ing that  the  checks  were  paid  by  the  defend- 
ant without  their  authority.  The  facts  upon 
which  an  estoppel  mus^t  always  be  based  are 
found  against  the  defendant.  Bedell,  in  issu- 
ing the  forged  checks  and  fabricating  the  false 
papers  to  conceal  his  crimes,  did  not  act  as  the 
plaintiffs'  agent,  and  his  acts  in  this  regard  are 
not  binding  upon  them,  nor  are  they  in  any 
manner  affected  by  his  knowledge  of  the  facts. 
The  questions  that  arise  in  this  case,  and  are 
so  ably  and  elaborately  discussed  in  the  briefs 
of  counsel,  with  respect  to  the  examination  of 
the  returned  checks  and  pass-book,  the  man- 
ner in  which  the  plaintiffs'  business  was  con- 
ducted, and  the  degree  of  care  and  supervision 
that  was  exercised  over  their  subordinates, 
how  far  the  plaintiffs  are  bound  by  the  crim- 
inal acts  and  knowledge  of  their  clerk,  as  well 
as  the  general  rule  of  estoppel,  when  applied 
to  this  class  of  cases,  are  not  new.  They  have 
been  frequently  and  fully  discussed  in  the 
numerous  cases  in  this  court,  involving  the 
rights  and  duties  of  banks  and  depositors,  and 
it  would  extend  this  opinion  beyond  reasonable 
limits,  and  serve  no  useful  purpose,  to  go  over 
the  ground  again.  Frank  v.  Chemical  Nat. 
Bank,  Welsh  v.  Qerman  American  Bank  and 
Weisser  v.  Denison,  supra;  People  v.  Bank  of 
North  America,  75  N.  Y.  647;  lAMther  Mfrs. 
Nat.  Bank  v.  Morgan,  supra;  Mayor  v.  Bank 
of  England,  L.  R.  21  Q.  B.  Div.  160.  It  is 
enough  to  state  our  general  conclusion,  that 
with  respect  to  all  these  points,  the  defendant 
has  failed  to  establish  any  defense  to  the  ac- 
tion. 

It  is  claimed  by  the  defendant  that  the  six- 
teen checks  made  payable  to  the  order  of  per- 
sons having  no  existence  were,  in  legal  effect, 
payable  to  bearer.  It  is  provided  by  statute 
that  paper  made  payable  to  the  order  of  a  ficti- 
tious person,  and  negotiated  by  the  maker, 
has  the  same  validity,  **  as  against  the  maker 
and  all  persons  having  knowledge  of  the  facts, 
as  if  payable  to  bearer.'*  1  Rev.  Stat.  p.  768, 
§  5.  We  are  of  the  opinion,  upon  examina- 
tion of  the  authorities  cited  by  counsel  on  both 
sides,  that  this  rule  applies  only  to  paper  put 
into  circulation  by  the  maker  with  knowledge 
that  the  name  of  the  payee  does  not  represent 
a  real  person.  The  maker's  intention  is  the 
controlling  consideration  which  determines  the 
character  of  such  paper.  It  cannot  be  treated 
as  payable  to  bearer,  unless  the  maker  knows 
the  payee  to  be  fictitious  and  actually  intends 
to  make  the  paper  payable  to  a  fictitious  per- 
son. Irving  Nat.  Bank  v.  Alley,  79  N.  Y.  586; 
TurnhUl  v.  Bowyer,  40  N.  Y.  456;  Vagliano 
V.  Bank  of  England,  L.  R.  22  Q.  B.  Div.  108, 
on  appeal  L.  R.  23  Q.  B.  Div.  248;  Armstrong 
V.  Pomeroy  Nat,  Bank,  46  Ohio  St.  512,  6  L. 
R.  A.  625;  Gibson  v.  Minet,  1  H.  Bl.  569. 

The  findings  of  the  referee  that  the  plain- 
tiffs in  good  faith  believed  that  the  names  of 
the  payees  represented  real  persons,  entitled  to 
receive  from  them  the  amount  of  the  check  in 
each  case,  having  been  led  to  believe  this  by  the 
fraudulent  contrivances  of  Bedell,  and  that 
tbey  intended  that  Bedell  should  deliver  the 
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check  to  a  real  pavee  therein  named,  and  that 
they  did  not  intend  that  they  should  go  into  cir- 
culation or  be  paid  by  defendant 'otherwise 
than  through  a  delivery  to  and  indorsement  by 
the  pa^ee  named,  and  that  plaintiffs  gave  no 
autlionty  to  Bedell  to  indorse  the  name  of  the 
payee,  or  to  put  the  checks  into  circulation,  and 
that  no  one  in  fact  relied  on  any  appearance  of 
authority,  derived  from  the  plaintiffs,  in  Bedell 
to  indorse  the  payee's  name  upon  the  checks, 
or  to  put  them  in  circulation,  disposes  of  this 
question.  The  indorsement  of  the  names^  of 
the  fictitious  payees  upon  the  checks,  with'in- 
tent  to  deceive  and  to  put  the  checks  in  circu-T 
lation,  constituted  the  crime  of  forgery,  by 
means  of  which,  and  without  any  fault  of  the 
plaintiffs,  payment  was  obtained  thereon. 
The  defendant  does  not  occupy  any  different 
position  with  reference  to  the  checks  payable 
to  fictitious  payees  than  it  does  with  reference 
to  those  payable  to  real  parties  whose  indorse- 
ments were  forged.  Bedell,  of  course  knew 
that  the  payees  were  fictitious,  but  he  was  not 
acting  within  the  scope  of  his  employment, 
but  in  carrying  out  a  scheme  of  fraud  upon 
the  plaintiffs,  and  under  such  circumstances 
his  knowledge  cannot  be  imputed  to  his  prin- 
cipals. Frank  v  vhemical  Mat.  Bank,  Weisser  v. 
Benison  and  Welsh  v.  German  American  Bank, 
supra;  Cave  v.  Cave,  L.  R.  16  Ch.  Div.  648,  644. 
The  case  presents  another  and  peculiar  ques- 
tion. It  seems  that  ten  of  the  eleven  checks, 
which  were  made  payable  to  the  order  of  real 
persons,  were  made  good  by  Bedell  to  the  sev- 
eral payees,  and  the  defendant  has  set  up  these 
facts  in  its  answer  as  a  partial  equitable  de- 
fense. The  referee  made  no  finding  on  the 
subject,  but  Bedell  so  testified,  and  was  not 
contradicted,  and  the  question  arises  upon  a 
request  by  the  defendant  to  find,  in  substance, 
that,  the  amount  of  these  ten  checks  having 
been  made  good  by  Bedell  to  the  several  payees, 
the  plaintiffs,  having  sustained  no  loss  by  rea- 
son of  the  payment  thereof,  are  not  entitled  to 
recover  in  this  action,  against  the  defendant, 
any  sum  on  account  of  or  by  reason  of  the 
payment  by  defendant  of  the  same.  The  re- 
quest was  refused,  and  the  defendant  excepted. 
Keeping  in  view  the  theory  of  this  action,  and 
regarding  the  evidence  before  the  referee,  we 
cannot  perceive  that  there  was  any  error  in 
refusing  the  requests.  Bedell  testified,  in  sub- 
stance, that  at  the  time  of  the  commencement 
of  the  action  the  plaintiffs  were  liable  to  clients 
to  the  extent  of  $264,000  on  account  of  his 
frauds.  There  were  $200,000  in  fabricated 
mortgages  which  had  l)een  delivered  by  Bedell 
to  clients  on  account  of  .  an  equal  sum  of 
money  paid  by  the  clients  to  plaintiffs  for  in- 
vestment, and  which  Bedell  had  converted  to 
his  own  use.  The  $64,000  was  obtained 
through  other  frauds  upon  clients  which  the 
plaintiffs  were  liable  to  be  called  upon  to  make 
good.  One  of  the  plaintiffs  testified  that  his 
firm  had  actually  paid  to  clients  on  account  of 
Bedell's  frauds  over  $242,000.  It  was  not 
shown  by  what  funds  or  in  what  manner  Bedell 
made  good  to  the  payees  the  amount  of  the 
checks  intended  for  them.  None  of  the  money 
paid  by  him  was  traced  to  the  defendant  The 
plaintiffs'  action  was  not  upon  the  checks,  nor 
tor  damages  by  reason  of  their  payment,  but 
on    defendant's  implied  promise  to  pay  the 
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money  deposited  to  tbe  plaintiffs  or  upon  their 
order.  Tbe  plaintiffs'  case  was  made  out 
without  the  checks  at  all,  except  so  far  as 
they  were  necessary  as  proof  to  open  the  ac- 
count stated.  In  substance,  the  referee  was 
asked  to  hold  that  by  reason  of  the  payment  by 
Bedell  of  the  amount  of  the  checks  to  the  per- 
sons named  therein,  without  any  reference  to 
the  source  from  which  the  money  came,  they 
were  to  be  charged  to  the  plaintiffs  the  same 
as  if  paid  by  their  authority.  The  proof 
given  did  not  justify  this  conclusion.  As  it 
was  not  shown  that  such  payment  was 
made  at  the  expense  or  to  the  injury  of  the 
defendant,  or  that  the  plaintiffs  profited 
by  it,  the  cause  of  action  stated  in  the 
complaint  was  not  affected  by  the  fact.  It  is 
no  doubt  true  that  indemnity  to  the  payees  of 
checks  diverted  as  these  were,  made  by  the 
wrong-doer,  might,  under  certain  circum- 
stances, constitute  a  basis  for  equitable  relief 
in  an  action  of  this  kind,  but  the  proof  did  not 
go  far  enough  to  warrant  it  in  this  case. 

The  very  recent  case  of  Vagliano  v.  Bank  of 
England  occupied  such  a  prominent  ]>lace  in  the 
discussions  of  the  questions  involved  in  this  ap- 
peal by  tbe  courts  below,  and  it  is  now  so  ear- 
nestly pressed  upon  our  attention  by  the 
learned  counsel  for  the  defendant  as  a  control- 
ling authority  in  support  of  his  views,  that  we 
consider  it  necessary  to  refer  to  it,  and  point 
out,  so  far  as  we  can,the  rule  or  principle  which 
it  decides.  In  the  magnitude  of  the  sum  in- 
volved, the  boldness  and  ingenuity  with  which 
a  clerk  perpetrated  a  stupendous  fraud  upon 
his  employer,  and  in  many  other  respects,  that 
case  doubtless  bears  a  very  strong  resem- 
blance to  this.  The  question  there  was  whether 
the  defendant  was  entitled  to  debit  the  plain- 
tiff, one  of  its  depositors,  with  forty-three 
forged  bills  of  exchange,  amounting  in  the  ag- 
gregate to  £71.500,  which  it  had  paid,  upon 
genuine  acceptance  by  the  plaintiff,  but  pro- 
cured by  fraud  under  substantially  the  follow- 
ing circumstances:  Vajjliano,  the  plaintiff, 
was  a  merchant  and  foreign  banker  in  London, 
with  correspondents  in  various  parts  of  the 
world,  and  transacting  an  enormous  business 
with  tbe  defendant,  his  general  banker.  He 
employed  in  his  office  a  considerable  number 
of  clerks,  and  among  them  one  Glyka,  who 
had  charge  of  the  foreign  correspondence. 
One  Yucina,  a  merchant  and  banker  at  Odessa, 
was,  and  for  thirty  years  had  been,  one  of 
Yagh'ano's  correspondents,  transacting  with 
him  a  large  business,  and  having  practically 
unlimited  credit.  For  many  years  he  had 
drawn  drafts  for  lar^re  amounts,  when  neces- 
sary, upon  the  plaintiff,  payable  sometimes  to 
his  own  order,  but  more  freemen tly  to  the  order 
of  a  payee  named  therein.  The  course  of  busi- 
ness in  the  office  was  well  known  to  Glyka, 
who  procured  specimens  of  Yucina's  letters  of 
advice,  which  always  preceded  the  drafts,  and 
specimens  of  the  drafts  themselves.  Having 
done  so,  he  had  paper  prepared  identical  in 
general  appearance  and  texture  with  that  upon 
which  Yucina's  genuine  letters  and  bills  were 
written.  This  enabled  him  to  forge  letters  of 
advice  and  drafts  with  Yucina's  name  as 
drawer,  which  he  executed  with  extraordinary 
skill,  and  in  each  case  he  wrote  upon  the  face 
of  the  bill,  as  payees,  the  name  of  C.  Petrida 
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&  Co. ,  a  firm  who  carried  on  business  at  CoDstan- 
tinople,  and  had  business  relations  with  Yucina. 
but  had  no  connection  whatever  with  the  fab- 
ricated drafts.  Glyka  caused  these  forged 
letters  of  advice  and  drafts  to  be  laid  before 
Yagliano.  his  principal,  who,  being  deceived 
by  the  skillful  manner  in  which  tbe  papen 
were  prepared,  and  the  confidence  he  reposed 
in  his  clerks,  wrote  a  genuine  acceptance  on 
the  face  of  each  bill,  as  it  was  put  before  him 
from  time  to  time,  during  a  period  of  some 
four  months,  payable  in  every  case  at  the  Bank 
of  England.  These  fabricated  bills,  havinf 
been  thus  accepted,  were  placed  with  the  other 
and  genuine  bills  in  a  box  in  the  office,  to  be 
delivered  according  to  the  usual  course  of  busi- 
ness to  the  proper  party,  when  called  for. 
Glyka  stole  the  bills  from  the  box,  forged  the 
indorsement  of  the  payees  thereon,  presented 
them  at  the  counter  of  the  bank,  and  received 
the  money  thereon.  By  tbe  English  Bills  of 
Exchange  Act  of  1882  (45  &46  Yict.  chap.  61, 
§  7.  subd.  8),  it  was  enacted,  with  reference  to 
bills  of  exchange,  that,  "  where  the  payee  is  a 
fictitious  or  nonexisting  person,  the  bill  mar 
be  treated  as  payable  to  bearer."  The  bank, 
defended  upon  two  grounds:  first,  that  they 
were  protected  by  this  Statute;  and,  meokdlg^ 
that  the  plaintiff  was  guilty  of  such  negfi- 
gence  as  precluded  him  from  claiming  that  the 
payments  made  upon  these  bills  were  withoui 
authority.  On  the  trial  of  the  action,  before 
iMr,  Justice  Ch arles,  the  pi aintiff  recovered.  L. 
R.  22  Q.  B.  Di V.  108.  On  appeal  the  jodgment 
was  affirmed,  the  master  of  the  rolls  alone  dis- 
senting, on  the  ground  that  the  bank  was  pio- 
tected  by  the  Bills  of  Exchange  Act.  L.  R.  2S 
Q.  B.  Div.  243.  Thus  far  the  views  of  the 
court,  on  both  hearings,  were  in  harmony  with 
the  contention  of  the  plaintiffs  in  the  case  at 
bar,  both  as  to  the  construction  of  the  Statute 
and  the  facts  bearing  on  the  question  of  negli- 
gence. The  judgment,  however,  has  receotly 
been  reversed  by  tbe  House  of  Lords,  and  We 
have  been  furnished  with  copies  of  the  opin- 
ions given  upon  the  final  decision  of  the  ap- 
peal, and  have  given  to  them  the  careful  con- 
sideration which  the  high  authority  of  the 
tribunal  from  which  they  emanate  and  tbe  im- 
portance of  the  case  seem  to  demand.  The 
main  point  upon  which  the  case  turned  in  the 
review  by  the  House  of  Lords,  as  we  undersojid 
the  opinions,  was  the  construction  to  be  jipea 
the  Bills  of  Exchange  Act.  It  was  heldrcoD- 
trary  to  tbe  opinions  below,  that,  whenever 
the  name  inserted  as  payee  is  without  any  m- 
tention  that  payment  shall  only  be  made  in 
conformity  therewith,  the  payee  then  becomes 
a  fictitious  person,  within  the  meaoinff  of  the 
Act,  and  therefore  the  forty-three  bills  were 
within  the  Statute,  though  f^etrida  &  Co.  wcie 
in  fact  existing  and  real  persona  When  this 
conclusion  was  reached,  tbe  plaintiff's  cue 
necessarily  failed,  as  it  was  but  another  war 
of  stating  that  the  bank  paid  the  fabriGatei 
bills  according  to  their  legal  tenor  and  diee%, 
and  according  to  the  plaintiff's  directioos,  that 
is,  to  bearer.  It  is  hardly  Deceasarr  to  add 
that,  if  we  could  follow  that  caae  m  giving 
coustruction  to  our  Statute,  the  same  reniH 
would  follow  in  this  case.  But  it  is  ouite  6b> 
vious  that  we  cannot.  The  language  is  diffec^ 
ent.    Our  Statute  is  a  codification  of  the  < — 
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mon  law,  while  the  English  Statute  is,  and 
was  intended  to  be,  a  departure  from  it.  In 
so  far  as  the  opinions  deal  with  the  facts  of 
the  case,  upon  the  question  of  negligence,  it  is 
difficult  to  deduce  from  them  any  abstract  rule 
or  principle.  Moreover,  there  is,  as  it  seems  to 
us,  a  material  difference,  in  some  respects,!be> 
tween  the  facts  in  that  case  and  the  one  at  bar. 
Yagliano,  through  the  contrivances  of  his  clerk, 
bad  put  before  him  a  fabricated  bill,  the  spu- 
rious character  of  which  he  failed  to  detect, 
and  be  affixed  to  it  a  genuine  acceptance.thereby 
accrediting  it  to  the  bank  as  a  genuine  instru- 
ment. He  left  the  bill  thus  accepted,  in  a 
place  where  the  dishonest  clerk  could  easily 
purloin  it.  The  manner  in  which  the  business 
was  conducted  was  such  as  to  enable  the  clerk  to 
possess  himself  of  the  means  whereby  the  fraud 


was  successfully  carried  out  without  check  or 
detection.  The  view  of  the  case  taken  in  the 
opinions  delivered  in  the  House  of  Lords,  aside 
from  the  question  of  the  construction  of  the 
Statute,  may  very  well  be  attributed  to  a  differ- 
ent shading  in  the  facts,  and  to  the  further  con- 
sideration which  can  be  inferred  from  the  rec- 
ord, that  that  tribunal  is  not  confined,  as  we  are, 
to  a  review  of  the  courts  below  upon  questions 
of  law  only.  For  these  reasons  the  yagliano 
Cage  cannot  be  regarded  as  authority  adverse 
to.  the  conclusion  at  which  we  have  arrived  in 
this.  We  have  examined  the  other  exceptions 
appearing  in  the  record,  to  which  our  atten- 
tion has  been  directed,  and  we  are  of  the  opinion 
that  none  of  them  can  be  sustained. 

The  judgment  ahoiild  be  affirmed,    v 

All  concur,  6ray»  J.,  in  result. 
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PACIFIC  EXPRESS  CO..  Plff.  in  Err,, 

Peter  T.  FOLEY. 

(....Kan ) 

*!•  Where  the  receipt  or  contract  of  a 
common  carrier  contains  astipulation 

that  the  company  is  not  to  be  held  liable  for  any 
loss  or  damage,  except  as  forwarders  only,  nor 
for  any  loss  or  damage  of  any  box,  package  or 
thlngf  or  over  SfiO,  unless  the  just  and  true  value 
thereof  Is  stated  in  such  reoeipt,  and  where  the 
receipt  falls  to  show  any  value  of  the  box  or 
iroods  shipped,  the  receipt  or  contract,  if  fairly 
and  voluntarily  entered  into,  wiU  be  upheld  as-  a 
proper  and  lawful  mode  of  securing  a  due  pro- 
portion between  the  amount  for  which  the  car- 
rier may  be  responsible  and  the  freight  he  re- 
ceives, when  the  loss  or  Injury  to  the  box  or 
goods  carried  results  only  from  slight,  common, 

*Head  notes  by  Horton«  Ch,  J, 


or  ordinary  negligence  on  the  part  of  the  carrier, 

its  agents  or  servants. 
8«   The    case    of   Kallman    ▼•  United 

States  Ezp.  Co.^  3  Kan.  206,  referred  to  and 

commented  on. 
8.  Kansas  City,  St.  J.  A  C«  B«  B.  Co.  ▼• 

Simpson,  30  Kan.  646,  distinguished  as  the  car- 

rier  in  that  case  arbitrarily  and  unfairly  fixed  in 

the  bill  of  lading  or  receipt  a  limitation  on  the 

value  of  the  property  shipped. 

(Valentine,  J.,  dissents.) 
(May  9, 1891.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  injury  to  certain  property  while  in 
defendant's  possession  for  transportation.  Be- 
versed. 


'NoTK.— Carrier;  limitation  of  UabUity  by  contract, 

A  carrier  cannot  limit  his  liability  by  any  act  of 
his  own  (Wallace  v.  Sanders,  43  Ga.  486;  New  Jersey 
Bteam  Nav.  Go.  v.  Merchants  Bank  of  Boston,  47 
U.  S.  6  How.  843, 12  L.  ed.  466),  but  if  the  act  have 
the  consent  of  the  shipper,  the  stipulation  becomes 
a  contract.  Sager  v.  Portsmouth,  8.  P.  &  E.  R.  Co. 
81  He.  228;  Fillebrown  v.  Grand  Trunk  B.  Co.  56 
Me.  462;  Judson  v.  Western  R.  Ck>rp.  88  Mass.  486; 
Mann  v.  Birchard,  40  Vt.  386. 

The  document  he  receives  is  a  muniment  of  title 
quasi  negotiable,  and  on  the  faith  of  which  he  may 
borrow  money;  it  is  a  contract  and  not  merely  a 
receipt.  Logan  v.  Mobile  Trade  Ck>.  46  Ala.  514; 
Bnider  v.  Adams  Ezp.  Co.  68  Mo.  876;  Huntlngrdon 
V.  Dinamore,  4  Hun,  66;  Long  v.  New  York  Gent. 
R.  Co.  50  N.  Y.  76;  McMahon  v.  Macy,  51  N.  Y.  155; 
f^urnham  v.  Camden  &  A.  R.  Go.  55  Pa.  53;  Amer- 
ican Bzp.  Go.  V.  litusville  Second  Nat.  Bank,  69 
Pa.  894. 

An  express  receipt  delivered  at  the  time  of  ship- 
ment is  a  contract.  Collenderv.  Dinsmore,  55  N. 
Y.200. 

So.  a  ^'domestic  bill  of  lading*^  delivered  to  a 
shipper  Is  a  contract,  whose  terms  are  binding  on 
both  parties.  York  Mfg.  Go.  v.  Illinois  Gent.  R. 
Co.  TO  U.  S.  8  Wall.  107,  18  L.  ed.  170;  Kirkland  v. 
IHimnore,  62N.  Y.  171;  Westcott  v.  Erirgo,6Lans. 
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819;  Diliard  v.  LouisviUe  Sc  N.  R.  Go.  2  Lea,  288.  Bee 
also  Magnln  v.  Dinsmore.  56  N.  Y.  168;  Steinweg  v. 
Erie  R.  Co.  48  N.  Y.  123;  Dorr  v.  New  Jersey  8.  N. 
Go.  11  N.  Y.  485;  Breese  v.  United  States  Teleg.  Go. 
48  N.  Y.  182;  Young  v.  Western  TJ.  Teleg.  Co.  65  N. 
Y.  163,  cited  in  Wheeler,  Carr.  227. 

A  limitation  of  liability  as  to  amount  in  case  of 
loss  of  the  goods  shipped  Is  valid  if  agreed  to  by 
the  shipper.  Fay  v.  The  NeW  World,  1  Gal.  848; 
Lawrence  v.  New  York,  P.  &  B.  R.  Go.  86  Conn.  68; 
Chicago,  R.L  &  P.  R.  Co.  v.  Harmon,  17  111.  App. 
640;  Brown  v.  Wabash,  St.  L.  &  P.  R.  Co.  18  Mo. 
App.  668:  Newstadt  v.  Adams,  5  Duer,  48;  Morlarty 
V.  Hamden*s  Express,  1  Daly,  227;  Belger  v.  Dins- 
more, 51  N.  Y.  166;  Elklns  v.  Empire  Transp.  Go.  81* 
Pa.  315. 

And  a  stipulation  that  the  value  of  the  goods 
shall  be  estimated  at  the  place  of  shipment  is  valid. 
Phceniz  Ins.  Co.  v.  Brie  &  W.  Transp.  Go.  117  U.  S. 
814,29L.ed.  873. 

Rule  as  to  valualUm  fixed  in  bfU  of  lading. 

As  a  general  rule,  and  in  the  absence  of  fraud  or 
imposition  a  common  carrier  is  answerable  for  the 
loss  of  a  package  of  goods,  though  he  is  igrnorant 
of  its  contents  and  though  its  contents  are  ever  so 
valuable,  if  he  does  not  make  a  special  acceptance. 
But  if  the  shipper  is  guilty  of  fraud  or  imposition. 
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Statement  by  Hortoii»  Ch.  J.: 
T^Oxi  the  4th  day  of  November,  1887,  Peter 
T.  Foley  brought  his  action  against  the  Pa- 
cific Express  Company  before  a  justice  of  the 
peace  of  Douglas  County  to  recover  il75,  for 
damages  alleged  to  have  been  sustained  by 
him  m  the  transportation  of  a  box  contain- 
ing type  and  electrotype  plates  from  Kansas 
City,  Mo.,  to  Lawrence,  in  this  State,  on 
October  15,  1887,  from  the  A.  N.  Kellogg 
Newspaper  ComDany  at  Kansas  City,  Mo., 
by  the  Pacific  Express  Company.  The  fol- 
lowing is  a  copy  of  the  receipt  given  by  the 
Express  Company  for  the  box  in  controversy : 

"Read  this  receipt. 

The  Pacific  Express  Company. 

"  Not  negotiable. 

**  Received  from  the  following  arti- 
cles, which  we  undertake  to  forward,  to  the 
point  nearest  to  destination  reached  by  this 
Company  only,  perils  of  navigation  excepted. 
And  it  is  hereby  expressly  agreed  that  the 
said  Pacific  Express  Company  are  not  to  be 
held  liable  for  any  loss  or  damage,  except  as 
forwarders  only,  nor  for  any  loss  or  damage 
of  any  box,  package,  or  thing  for  over  $50, 
unless  the  just  and  true  value  thereof  is  here- 
in stated,  nor  for  any  loss  or  damage  by  fire, 
the  acts  of  God,  or  of  the  enemies  of  the 
government,  the  restraint  of  governments, 
mobs,  riots,  insurrections,  or  pirates,  or  from 
any  of  the  dangers  incident  to  a  time  of  war ; 
nor  upon  any  property  or  thing,  unless  prop- 
erly packed  and  secured  for  transportation; 
nor  for  any  fragile  fabrics,  unless  so  marked 
upon  the  package  containing  the  same;  nor 
upon  any  fabrics  consisting  of  or  contained 
in  glass.  If  any  sum  of  money,  besides  the 
charge  for  transportation,  is  to  be  collected 
from  consignee  on  delivery  of  the  property 
described  herein,  and  the  same  is  not  paid 
within  thirty  days  from  date  hereof,  the  ship- 
per agrees  that  this  company  may  return  said 
property  to  him,  at  their  option,  at  the  ex- 


piration of  that  time,  subject  to  the  condi- 
tions of  this  receipt,  and  that  he  will  pay  Uk 
charges  for  transportation  both  ways,  and  thit 
the  liability  of  this  Company  for  such  prop 
erty,  while  in  its  posseaaion,  for  the  purpose 
of  making  such  collection,  shall  be  that  <rf 
warehouse  men  only.  Aod  it  is  further 
agreed  that  the  said  Pacific  Express  Com- 
pany shall  not  be  held  liable  for  any  claim, 
of  whatsoever  nature,  arising  from  this  con- 
tract, unless  such  claim  shall  be  presented 
in  writing  sixty  days  from  date  hereof,  in 
a  statement  to  which  his  receipt  shall  be  an- 
nexed ;  and  the  shipper  and  owner  hereby 
severally  agree  that  all  the  stipulations  and 
conditions  in  this  receipt  contained  shall  ex- 
tend to  and  inure  to  the  benefit  of  each  and 
every  company  or  person  to  whom  the  Pacifk 
Express  Company  may  intrust  or  deliver  the 
above-described  property  for  transportation 
(which  the  said  Pacific  Express  Companv  is 
hereby  authorized  to  do) ,  and  shall  define  and 
limit  the  liability  therefor  of  such  other  com- 
pany or  person : 


Date. 

1887. 


At-      Value, 
tides.  I 


Con- 
sifirnee. 


Oct.  1  box. 
16. 


Dcsthia- 
don. 


Beoetpt 
by. 


i  P.  T.    Lawrence,    GYamT 
I  Foley.     Kansas. 


On  the  first  pase  of  the  receipt  book,  after 
the  printed  words,  "Received  front,"  there 
was  written,  "A.  N,  Kellogg  N' paper  Co. :' 
and  on  the  following  pages  nothing  was  writ- 
ten in  the  blank  after  the  words,  ^  Received 
from." 

Before  the  commencement  of  this  action. 
J.  K.  Johnston,  superintendent  of  the  Pu^ific 
Express  Company,  tendered  to  Mr.  Foley  for 
that  companv  $50,  in  payment  for  the  damage 
to  the  box,  but  Mr.  Foley  refused  to  accept 
that  amount.  Trial  had  before  the  justice  of 
the  peace  on  November  8,  1887,  and  the  plain- 
tiff recovered  judgment  for  $144.53  and  inter- 
est and  costs.     The  action  was  appealed  to  the 


he  destroys  his  claim  to  Indemnity.  Hart  v.  Penn- 
sylvania R.  Co.  112  U.  8.  831,  28  L.  ed.  721.  cltini?  2 
Kent,  Com.  603;  Relf  v.  Rapp,  8  Watta&  S.  21;  Dun- 
lap  V.  International  8.  B.  Co.  08  Mass.  871;  New 
York  Cent.  &  H.  R.  R.  Co.  v.  Fraloff,  100  U.  8.  24,  25 
L.  ed.  531;  Gibbon  v.  Paynton,  4  Burr.  2298;  Batson 
V.  Donovan,  4  Bam.  &  Aid.  21. 

Where  the  contract  of  carriage  sifirned  by  the 
8bipT>er  is  fairly  made,  agrreelngr  on  a  valuation 
with  the  rate  of  freight  based  on  the  condition  that 
the  carrier  assumes  liability  only  to  the  extent  of 
the  ain'eed  ^-aluation,  even  in  case  of  loss  or  dam- 
age by  the  negligence  of  the  carrier,  the  contract 
will  be  upheld  as  a  proper  and  lawful  mode  of  se- 
curing a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  hinmeir 
against  extravagant  and  fanciful  valuations.  Mu- 
ser  V.  Eolland,  17  Blatchf.  412;  Earnest  v.  Express 
Co.  1  Woods,  C.  C.  573;  Hopkins  v.  Westcott,  6 
Blatchf.  64;  Oppenheimer  v.  United  States  Exp.  Co. 
60  Til.  62;  South  &  North  Ala.  R.  Co.  v.  Henlein,  62 
Ala.  806.  56  Ala.  368;  Harvey  v.  Terre  Haute  &  I.  R. 
Co.  74  Mo.  538. 

The  decisions,  however,  are  not  harmonious,  as 
the  contrary  rule  is  sustained  in  Southern  Exp.  Co. 
V.  Moon,  80  Miss.  822;  The  City  of  Norwich,  4  Ben. 
271:  United  States  Exp.  Co.  v.  Backman,  28  Ohio 
St.  144;  Black  v.  Goodrich  Transp.  Co.  55  Wis.  310; 
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Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Abels,  CO  Mis. 
1017:  Kansas  City,  St.  J.  &  C.  B.  R.  06.  t.  Strnpson. 
30  Kan.  645;  Moulton  v.  St.  Paul,  M.  &  M.  E.  Go.  8 
Minn.  85;  Unnevehr  v.  The  Hindoo,  1  Fed.  Rep.SS:: 
Grogan  v.  Adams  Exp.  Co.  5  Gent.  Rep.  28S.  114  Ps. 
523. 

A  special  contract  stamped  upon  a  bill  of  ladiar 
is  not  so  certain  and  specific  as  is  required  to  fret 
the  carrier  from  liability.  Merriman  v.  The  Mar 
Queen,  Newb.  464;  Michigan  Gent.  R.  Co.  v.  Mhier- 
a)  Springs  Mfg.  Co.  88  U.  S.  16  WalL  380,  21 L.  ed.  3DB: 
McMlUan  v.  Michigan  S.  &  N.  I.  R.  Co.  16  Mic^  9& 

The  words  in  a  bill  of  lading  **not  aoeountableftjr 
contents,**  do  not  constitute  an  acrreemeot  for  ex- 
emption from  liabiUty.    The  Pacific,  Deady.  17. 

Common-law  liability.  See  ncttt  to  HartveUr. 
Northern  Pac.  Exp.  Co.  <Dak.)  8  L.  K.  A.  342.  Bp* 
strictlon  of,  seo  note  to  North  America  Ins.  Co.  v. 
Easton  (Tex.)  8  L.  R.  A.  435. 

Restriction  in  bill  of  lading.  See  wAtm  to  ttk^ 
mond  &  D.  R.  Co.  v.  Payne  (Va.)  6  L.  R  A.  ttlt 
Browning  v.  Goodrich  Tzansp.  Co.  (Wis.)  10  L.  R. 
A.  416. 

Contracts  limiting  liability.  See  nor«  in  Gtilf.  C 
&S.  F.  R.  Co.  V.  Gatewood  (Tex.)  lOU  B.  A.  ttH 

Restriction  by  valuation  of  property.  See  «0toi 
to  International  &G.N.R.  Go.  v.  TIadale  (T\pxJ4 
li.  R.  A.  545;  Richmond  A  D.  R.  Co.  v.  Payne*  m^ 
pra. 
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district  court.  Trial  had  before  the  court 
with  a  jury  at  the  February  Term,  1888.  The 
jury  returned  a  general  verdict  for  the  plain- 
tiff for  $144.55,  with  interest,  and  also  made 
special  findings.  Subsequently  judgment 
was  rendered  upon  the  general  verdict.  The 
defendant  excepted,  and  brings  the  case  here. 

Mewrs.  A.  L.  Williams  and  Charles 
Honroe  for  plaintiff  in  error. 

Mr.  John  Hatchinspi  for  defendant  ii; 
error. 

Horton*  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  principal  question   in  this  case   is, 
What  effect  is  to  be  given  to  the  following 
language  of  the  receipt  executed  by  the  Ex- 
press  Company?    "It   is  hereby    expressly 
agreed  that  the  said  Pacific  Express  Company 
is  not  to  be  held  liable  for  any  loss  or  dam- 
age, except  as  forwarders  only ;  nor  for  any 
loss  or  damage  of  any  box,  package  or  thing 
for  over  $50,  unless  the  just  and  true  value 
thereof  is  herein  stated. "    It  appears  that  the 
type  and  electrotype  plates  were  shipped  from 
Kansas  City    to  Lawrence  by  the  A.    N. 
Kellogg  Newspaper  Company,  who,  in  mak-' 
ing  the  shipment,  acted  for  Feter  T.  Foley. 
It  also  appears  that  the  newspaper  company 
had  a  receipt-book  furnished  by  the  express 
company,  and  in  the  heading  to  each  page 
were  printed  conditions,  and,  among  others, 
the  one  cjuoted.     The  newspaper  company, 
having  this  book  in  their  possession  and  con- 
trol and  using  it  from  day  to  day  must  be 
presumed  to  have  known  of  its  conditions, 
and  to  have  shipped  with  reference  to  it.     In 
this  they  acted  for  the  plaintiff,  and  he  must 
be  presumed  to  have  assented  to  the  terms 
and  conditions  of  the  receipt.      The  jury 
made  the  following  special  findings  in  answer 
to   questions  submitted  to  them :  "  Q.  Was 
not  the  box  containing  the  type  and  electro- 
types in  controversy  broken  while  it  was  still 
in  the  car  in  which  it  was  brought  from  Kan- 
sas City'^    A.    It  was  found  broken  in  the 
car.     2.  If  you  should  find  that  said  box  was 
broken  open  by  any  negligence  of  the  Com- 
Dany,  state  what  act  or  thing  caused  said  box 
to  be  broken.    A.  We  do  not  know.     Q.  Do 
the  jury  know  where  on  the  journey  the  box 
•was  broken  open?     If  so,   state  where.     A. 
We  do  not  know.     Q.  Were  not  the  agents 
of  defendant  negligent  in  taking  the  box  out 
of  the  car?    A.  Yes.    Q.  Could  they  not  have 
saved  the  contents  of  the  box  by  handling 
the   box  carefully  when  it  was  taken  out  of 
the  car?    A.    Yes,  to  the  best  of  our  knowl- 
edge  and  belief." 

The  district  court,  amon^  other  things,  in- 
structed the  jury  that  "  while  a  common  car- 
rier is  generally,  in  the  absence  of  any  such 
limitation,  liable  absolutely,  as  an  insurer, 
against  all  loss  except  that  caused  by  the  act 
of  €k>d  and  the  public  enemy,  it  may  limit 
such  liability  bj  special  conditions  such  as 
contained  in  this  receipt,  but  such  special 
contract  cannot  relieve  the  Company  from  its 
OTvn  negligence.  It  follows  that  in  this  case 
the  Company  is  liable,  if  at  all,  not  as  an 
insurer,  but  solely  for  negligence  in  the  trans- 
portation of  the  property.  '  Negligence,  *  is  a 
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negative  term,  implying  the  want  or  absence 
of  ordinary  care ;  that  is,  that  care  and  cau- 
tion that  men  of  ordinary  prudence  usually 
exercise  under  like  circumstances.  Whether 
the  defendant  Company  was  so  negligent, 
and,  if  so,  whether  such  negligence  caused 
the  injuries  complained  of,  ^re  questions  of 
fact  for  the  jury,  to  be  determined  from  all 
the  evidence.  You  should  consider  the  con- 
dition of  the  material  when  delivered  to  them ; 
the  manner  in  which  it  was  boxed  ;  the  nat- 
ure of  the  articles,  so  far  as  they  could  be 
seen  and  known  by  the  shipper ;  the  manner 
in  which.such  property  is  handled  ;  the  con- 
dition and  circumstances  in  which  it  was 
found  at  the  place  of  destination  ;  and  taking 
into  consideration  all  the  surrounding  cir- 
cumstances and  facts  proven,  and  using  that 
ordinary  knowledge,  observation,  and  expe- 
rience in  life  that  men  generally  possess,  you 
must  say  whether  the  Toss  and  injury  were 
attributable  to  the  want  of  ordinary  care  and 
diligence  on  the  part  of  the  Express  Com- 
pany. If  they  were,  the  plaintiff  may  re- 
cover his  actual  loss;  otherwise,  he  cannot 
recover  beyond  the  sum  of  $50."  The  Ex- 
press Company  asked  the  court  to  instruct  the 
jury  as  follows :  "  (1)  The  jury  are  instruct- 
ed to  return  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  $50.  {'4)  The  agreement 
in  the  receipt  that  defendant  will  not  be  lia- 
ble for  more  than  $50,  for  anv  shipment,  un- 
less the  true  value  of  such  shipment  is  stated 
in  the  receipt,  is  a  valid  agreement,  and  re- 
lieves the  defendant  of  liability  as  insurer  for 
all  amounts  over  $50,  leaving  it  liable  in  ex- 
cess of  $50  only  for  gross  negligence,  and  the 
burden  of  proving  gross  negligence  is  upon 
the  plaintiff." 

1.  It  is  settled  by  the  decisions  of  this 
court,  and  by  the  great  weight  of  authority, 
that  a  common  carrier  cannot  stipulate  for 
exemption  from  responsibility  for  the  negli- 
gence of  himself  or  his  servants,  on  grounds  of 
public  policy,  even  by  express  contract. 
Ka7ims  vity,  at,  J.  A  G.  B.  R.  Co.  v.  Simpson, 
30  Kan.  645;  New  York  Cent.  B.  Co.  v. 
lockwood,  84  U.  8.  17  Wall.  357,  21  L.  ed. 
627,  and  the  cases  therein  cited ;  2  Am.  & 
Eng.  Encjclop.  Law,  822.  But  this  is  not 
the  question  presented  by  the  record  in  this 
case.  The  receipt  executed  by  the  Express 
Company,  and  knowingly  and  voluntarily 
accepted  by  the  shipper  through  his  agent, 
expressly  provided  "that  the  Express  Com- 
pany was  not  to  be  liable  for  any  loss  or 
damage  to  the  box,  for  over  $50,  if  the  just 
and  true  value  thereof  was  not  stated. "  The 
true  and  just  value  of  the  box  was  not  stated 
in  the  receipt  or  to  the  Company  by  the  ship- 
per. The  trial  court  very  properly  instructed 
the  jury  "that  the  shipper  must  be  presumed 
to  have  assented  to  the  terms  and  conditions 
of  the  receipt. "    Two  questions  are  therefore 

S resented  for  our  determination :  First. 
[ay  a  common  carrier  limit  his  liability  to 
an  amount  stated  in  a  written  receipt  or  spe- 
cial contract,  in  the  event  of  loss  or  injury 
to  the  goods  or  property  through  ordinary 
negligence,  if  such  special  contract  is  freely, 
voluntarily,  and  fairly  entered  into  by  the 
parties,  and  such  contract  is  just  and  reason- 
able in  its  terms?  Second.  Did  the  written 
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receipt  or  special  contract  between  the  ship- 
per and  Express  Company  in  this  case  limit 
the  liability  of  the  Company  for  loss  or  in- 
jury to  the  amount  of  $50? 

The  better  authorities  declare  the  law  to 
be  that  the  value  of  the  property  transported 
may  be  agreed  upon,  ana  the  damage  or  loss 
to  the  property  occasioned  by  the  negligence 
of  the  Company  or  its  servants  will  be  lim- 
ited to  the  agreed  valuation.  The  Hart  Case, 
112  U.  8.  381,  28  L.  ed.  717,  may  now  be 
called  the  leading  case  in  America.  Mr. 
Justice  Blatchford,  delivering  the  opinion  of 
the  court  in  that  case,  said,  among  other 
things,  that  "  it  is  the  law  of  this  court  that 
a  common  carrier  may,  by  special  contract, 
limit  his  common-law  liability,  but  that 
he  cannot  stipulate  for  exemption  from  the 
consequences  of  his  own  negligence  or  that  of 
his  servants.  .  .  .  There  is  no  justice 
in  allowing  the  shipper  to  be  paid  a  large 
value  for  an  article  which  he  has  induced 
the  carrier  to  take  at  a  low  rate  of  freight, 
on  the  assertion  and  agreement  that  its  value 
is  a  less  sum  than  that  claimed  after  a  loss. 
It  is  just  to  hold  the  shipper  to  his  agree- 
ment, fairly  made  as  to  value,  even  where 
the  loss  or' injury  has  occurred  through  the 
negligence  of  the  carrier.  .  .  .  The  lim- 
itation as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence.  It  does  not 
induce  want  of  care.  It  exacts  from  the 
carrier  the  measure  of  care  due  to  the  value 
agreed  on.  The  carrier  is  bound  to  respond 
in  that,  value  for  negligence.  The  compen- 
sation for  carriage  is  based  upon  that  value. 
The  shipper  is  estopped  from  saying  that  the 
value  IS  greater.  The  articles  have  no 
greater  value,  for  the  purpose  of  the  contract 
of  transportation,  between  the  parties  to  that 
contract.  The  carrier  must  respond  for  neg- 
ligence up  to  that  value.  It  is  just  and 
reasonable  that  such  a  contract,  fairly  en- 
tered into,  and  where  there  is  no  deceit  prac- 
ticed on  the  shipper,  should  be  upheld. 
There  is  no  violation  of  public  policy.  On 
the  contrary,  it  would  be  unjust  and  un- 
reasonable, and  would  be  repugnant  to  the 
soundest  principles  of  fair  dealing  and  of  the 
freedom  of  contracting,  and  thus  in  conflict 
with  public  policy,  if  a  shipper  should  be 
allowed  to  reap  the  benefit  of  the  contract  if 
there  is  no  loss,  and  to  repudiate  it  in  case 
of  loss. "  See  also  Harrey  v.  Terre  Haute  dt 
I.  B.  Co.  74  Mo.  539;  Brehme  v.  Dinsmore 
25  Md.  329 :  Louisville  d  N.  R.  Co.  v.  STier- 
rod,  84  Ala.  178 ;  Huntley  v.  Boston  <Sb  M. 
B.  (N.  H.)  9  L.  R.  A.  449;  Magnin  v. 
ZHnsmore,  62  N.  Y.  35 ;  Squire  v.  New  York 
Cent.  B.  Co.  98  Mass.  239-245;  Graves  v. 
Lake  Shore  &  M.  8.  B.  Co.  137  Mass.  38 :  Hill 
V.  Boston,  H.  T.  <fe  W.  B.  Co.  144  Mass.  384, 
3  New  Eng.  Rep.  916 :  FcUkenau  v.  Fargo,  8 
Jones  &  S.  332,  55  N.  Y.  642 ;  Ohormley  v. 
Dinsmore,  21  Jones  &  S.  36 ;  Westcott  v.  Fargo, 
6  Lans.  328 ;  Grace  v.  Adams,  100  Mass.  505  ; 
Pemberton  Co.  v.  New  York  Cent.  B.  Co,  104 
Mass.  144.  See  also  Breese  v.  United  States 
TeUg.  Co.  48  N.  Y.  132,  139,  141,  142;  Bich- 
mond  &  B.  B.  Co.  v.  Payne,  86  Va.  481,  6 
L.  R.  A.  849. 

As  to  the  second  question  proposed,  we 
think  that  the  limitation  in  the  written  re- 
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ceipt  or  special  contract  not  to  be  liable  for 
any  loss  or  damage  over  f  50,    in  this  case, 
stands  as  if  the  carrier  had  asked  the  valne 
of  the  box  and  its  contents,   and  had  been 
told  by  the  shipper  "that  the  value  was  |50 
only,"  or,  which  is  the  same  thing,  had  been 
told  by  the  shipper  "that,  if  loss  or  damajre 
occurred  to  the  box  or  its  contents,  he  would 
not    demand    over    $50.''    In    KaUman  v. 
United  States  Exp.   Co.,  3  Kan.  205,  it  was 
said  that  "no  value  was  given  in  the  hill  of 
lading  which  was  delivered  to  the  shipper 
by  the  Express  Company,  and    received  bj 
him  without  objection,  thus  consenting  and 
agreeing  that  the  plaintiffs  should  be  ^iind 
by  its  terms.     If  he  had  desired  to  make  ibe 
Company  responsible  for  the  full  value  o( 
the  goods,  hehad  only  to  furnish  tbem  with 
the  amount,  and  have  it  inserted  in  the  bill. 
But  it  may  be  said  that  the  CompaQV  was 
bound  to  make  inquiry  as  to  the  value  of  the 
goods,  if  they  desired  to  obtain  the  benefit  of 
this   limitation   upon   their   liability.    We 
confess  that  we  are  not  able  to  see  any  good 
reason  for  making  such  a  requirement*a  con 
dition  precedent  m  such  case.     The  Conipaoy 
exhibits  to  the  employer  the  exact  condition 
upon  which  it  will  receive  his  property  for 
carriage,  to  whicli  he  may  assent  or  not.  as 
he  may  choose.     If  he  assent,  we  think  he 
shouldf  be  bound  thereby.     As  in  this  case,  if 
the  real  value  of  the  property  was  $592. 53.  the 
employer,  in  case  of  loss,  would  be  as  much, 
nay  more,  interested  in  having  such  value 
truly  stated  in  the  bill  of  lading  or  receipt 
as  the  Company  could  possibly  be  in  having 
the  value   understated.     He  ought,  then,  to 
have  made  known  to  the  Company  the  true 
value  of  the  goods,  and  more    especially  a» 
the  limitation  upon  the  liability  of  the  Com- 
pany was  so  plainly  stated   in  the  receipt.' 
We  do  not  quote  this  part  of  the  opinic»i  in 
the  above  case  because  it  is  necessarily  con- 
clusive or  binding  as  a  prior  decision  of 
this  court,  as,  in  that  case,  the   trial   comt 
granted  a  new  trial.     This  court  affirmed  the 
action  of  the  court   below.     Much  said  in 
the  former  opinion,  ouside  of  affirming  the 
action  of  the  court  in  granting  a  new  trial 
we  consider  o6t7^r  dictum.     The  trial  court  in 
that  case,  in  granting  the  new  trial,  did  not 
pass  upon  a  pure,  simple  and  unmixed  ques- 
tion of  law.     This  court  has  decided  time  and 
again  that  "the  granting  of  a  new  trial  i$ 
largely  in  the  discretion  of  the  trial  conn . 
and  where  a  new  trial  is  given,  and  the  n^"- 
ord  does  not  show  upon  what   grounds  the 
court  granted  such  new  trial,  but  the  recwti 
does  show  eri'ors  upon  which  the  trial  court 
might  have  granted  a  new   trial,    the  order 
granting  such  trial  will   not  be  disturbed/* 
Bamey  v.  Dudley,  40  Kan.    247 ;    Uouf^U  v. 
Pugh,  25  Kan.  96 ;  Sedan  v.  Ghurdk,  2»  Kan. 
190.     See  Betz  v.   Williams  A  W.  Land  d  L 
Co.   (recently  decided). 

**  It  is  a  maxim,  not  to  be  disregarded,  tha£ 
general  expressions  in  every  opinion  are  u> 
be  taken  in  connection  with  the  case  in  whidi 
those  expressions  are  used.  If  they  go  be 
yond  the  case,  they  may  be  respected.  b«t 
ought  not  to  control  the  Judgment  in  a  scK> 
sequent  suit,  when  the  very  point  is  piwenteil 
for  decision.     The  reason  of  this  maxim  i^ 
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obvious."  Cohens  v.  Virginia^  19  U.  S.  6 
Wheat.  2d4,  899,  400.  5  L.  ed.  257,  290. 
But  we  have  referred  to  that  part  of  the 
Kallman  opinion  because  the  court  below 
charged  the  jury  "that  the  Kellogg  News- 
paper Company,  having  this  receipt-book  in 
its  possession  and  control,  and  using  it  from 
day  to  day,  must  be  presumed  to  have  known 
of  such  conditions,  and  to  have  shipped  with 
reference  to  it.  In  this  it  acted  for  the  plain- 
tiff, and  he  must  be  presumed  to  have  as- 
sented to  the  terms  and  conditions  of  the  re- 
ceipt;" and  because  this  part  of  the  charge 
of  the  trial  court  and  the  part  of  the  opinion 
quoted  from  the  Kallman  Case  is  in  accord- 
ance with  reason,  fairness  and  justice.  This 
part  of  the  opinion  also  answers  the  objec- 
tion "that  the  value  of  the  property  trans- 
ported was  not  agreed  upon." 

As  is  forcibly  argued  by  counsel,  "the  Ex- 
press Company  took  the  property,  and  signed 
a  receipt  presented  to  it  by  plaintiff's  agent. 
It  is  true  that  it  was  one  of  a  book  of  receipts 
furnished  by  the  Express  Company,  but  the 
receipts  were  all  in  blank,  the  printed  part 
containing  all  the  regulations  that  the  Ex- 
press Company  required  the  shipper  to  com- 
ply  with.     The   blanks   were    all   left   for 
the  shipper  to  fill   in  any  way  he  pleased ; 
and  in  whatever  way  he  filled  the  blanks  the 
Express  Company  was  bound  to  receipt  for 
the  property  covered  by  the  receipt.     When 
the  shipper  had  filled  the  blank  and  presented 
it  to  the  Express  Company  for  its  signature, 
he  was  in  the  attitude  of  proposing  an  agree- 
ment to  the  Express  Company  for  acceptance. 
The  signature  of  the  Express  Company  was 
the  completion   of  the  agreement,    and  the 
agreement  as  completed,  so  far  as  it  related 
to  the  value  of  the  property,  was  not  a  lim- 
itation of   liability   for  negligence   in   any 
way,  but  a  square  agreement  that  the  prop- 
erty presented  for  carriage  and  covered  by 
the  receipt  was  only  worth  $50."    In  Oppen- 
heijner  v.  United  States  Ejrp.   Co.,  69  111.  62, 
the  facts  were  about  as  follows:   May  and 
Stem  shipped  by  the  United  States  Express 
Company  a  box  weighing  twenty -five  pounds, 
from  New  York  City  to  Oppenheimer  <fe  Co., 
at  Chicago,  111.    It  contained  jewelry  of  the 
value  of  $3,800.     The  receipt  given  by  the 
Express  Company  was  similar  in  that  case 
loathe  receipt  given  by  the  Pacific  Express 
Company  in  this  case.     The  blank   for  the 
value  of  the  box  and  contents  was  not  filled 
in.     But  the  limitation  of   $50  was  in  the 
receipt  in   that   case,    as  in  this.     The   box 
and   Its  contents  were  destroyed  by  fire  in 
the  office  of  the  Express  Company  at  Chi- 
cago.     Oppenheimer    &    Co.     brought    an 
action  to  recover  for  the  value  of  the  con- 
tents of  the  box.     Judgment  was  rendered  in 
their  favor  for  $50  only.     They  appealed. 
The  judgment  of  the  lower  court  was  affirmed 
by  the  Supreme  Court  of  Illinois.     In  render- 
ing its  opinion  that  court  said  :    "The  terms 
and  conditions  on  which  the  company  re- 
ceived the  property  for  transportation  were 
clearly  expressed  in  the  body  of  the  receipt, 
and  in  a  way  not  calculated  to  escape  atten- 
tion.    It  must  be  supposed  that  these  men 
paid  some  attention    to  the  transaction  of 
their  business,  and  were  reasonably  well  in- 
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formed  in  regard  to  the  nature  of  their  con- 
tracts. That  they  should  have  been  so,  do- 
ing business  with  this  Company  for  years, 
handling,  filling  out,  and  procuring  the  ex- 
ecution of  these  shipping  receipts  w^ithout  a. 
knowledge  of  their  general  character  and 
effect,  ii  is  difficult  to  believe.  They  must 
be  held  to  have  had  such  knowledge.  .  .  , 
A  distinction  exists  between  the  effect  of 
those  notices  by  a  carrier  which  seek  to  dis- 
charge him  from  duties  which  the  law  has 
annexed  to  his  employment,  and  those,  like 
the  one  in  question,  designed  simply  to  in- 
sure good  faith  and  fair  dealing  on  the  part 
of  his  employer, — in  the  former  case,  notice 
alone  not  being  effectual  without  an  assent 
to  the  attempted  restriction ;  while  in  the 
latter  case,  notice  alone,  if  brought  home  to 
the  knowledge  of  the  owner  of  3ie  property 
delivered  for  carriage,  will  be  sufficient.  ' 
A  part  of  the  syllabus  of  that  case  reads: 
"  An  express  company  has  the  right  to  de- 
mand from  a  consignor  such  information  as 
will  enable  it  to  decide  on  the  proper  com- 
pensation to  charge  for  the  risk,  and  the  der 
gree  of  care  to  bestow  in  discharging  its 
trust;  and  a  limitation  of  its  liability  not 
to  exceed  $50,  unless  the  value  of  the  goods 
forw^arded  is  truly  stated,  if  brought  to  the 
knowledge  of  the  consignor,  is  reasonable 
and  consistent  with  public  policy."  The 
court  finally  disposed  of  the  above  case  upon 
the  ground  that  there  was  a  "designed  sup- 
pression of  the  value  of  the  goods.^  It  was 
said  in  the  opinion,  among  otner  things,  that 
"there  was  an  actual  attempt  here  by  the 
agent  of  the  shippers  to  fill  in  this  t)lank 
space,  but,  instead  of  inserting  '8,800'  (the 
value),  a  mark  or  character  was  inserted  in- 
expressive of  any  value.  This  shows  that 
there  was  a  designed  suppression  of  the 
value  of  the  goods.  That  was  unfair  con- 
duct on  the  part  of  the  shipper  of  the  goods. 
The  effect  of  such  conduct  to  relieve  the  car- 
rier from  his  liability  as  insurer  is  asserted 
in  many  cases  [here  decisions  are  ^iven]. 
Had  the  true  value  of  the  goods  been  dis- 
closed, there  would  have  been  an  extra 
charge  of  $9.50,  increased  precautions  would 
have  been  taken  for  the  safety  of  the  goods, 
and,  as  the  evidence  shows,  they  would  have 
been  saved." 

It  may  be  said,  in  every  case,  that  where 
a  shipper  fixes  an  agreed  valuation  upon  his 
^oods  to  be  transported,  or  enters  into  a  spec- 
ial contract  with  the  carrier  that  if  his  goods 
are  lost  or  injured  he  will  not  demand  over 
$50,  and  thereby  obtains  cheaper  rates,  he  is 
guilty  of  fraud,  or  attempted  fraud,  if  his 
goods  are  lost  or  injured,  and  he  demands 
for  his  damages  an  amount  above  the  valua- 
tion or  limitation  agreed  to.  If  it  be  true, 
as  the'  trial  court  charged  the  jury,  that 
"the  plaintiff  must  be  presumed,  under  the 
facts  of  this  case,  to  have  assented  to  the 
terms  and  conditions  of  the  receipt,"  then, 
within  the  better  authorities,  the  limitation 
of  the  carrier's  liability,  not  to  exceed  $50. 
was  the  same  as  fixing  the  value  of  the  prop- 
erty transported  at  $50  only,  and  the  limita- 
tion of  the  Express  Company's  liability,  not 
to  exceed  the  $50  stated  in  the  receipt,  was 
reasonable  and  just.     Boorman  v.  American 
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Exp,    Go.,  21  Wis.  154,  is  a  case  like  this.  I  from  the  negligence  of  the  defendants  or 
A  limitation  of  $50  was  contained  in  the  re- 1  other  cause.     The  defendants  agreed  ^  re- 
ceipt.     Chief   Justice    Dixon,    writing    the 
opinion,    held  that   an  **  express    company 
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may  exempt  itself  by  special  contract  from 
liability  as  insurer ;  or  for  the  default  or  neg- 
ligence of  any  person  to  whom  the  property 
may  be  delivered  by  it,  for  the  performance 
of  any  act  or  duty  in  respect  thereto,  off  its 
own  routes ;  or  for  loss  or  damage  of  any 
package  for  over  $50,  unless  the  just  and 
true  value  thereof  is  stated  in  the  "receipt." 
In  Duntley  v.  Boston  &  M.  R.,  supra,  it  was 
decided  tb(at  ^*a  regulation  of  a  carrier  with 
respect  to  the  transportation  of  live  animals, 
which  fixes  the  ordinary  value  of  horses, 
for  which  it  will  hold  itself  responsible  in 
case  of  loss,  at  $200  each,  and  requires  extra 
compensation  for  transporting  animals  of 
>creater  value,  is  reasonable  ana  valid." 

In  Durgin  v.  American  Exp,  Co.  (N.  H. 
1890),  20  Atl.  Rep.  328,  the  receipt  was  like 
the  one  in  this  case,  and  limited  the  liability 
to  $50.  It  was  held  that  ^'a  shipper  of  goocb 
who  fills  out  one  of  the  blank  receipts  con- 
tained in  a  book  previously  furnished  by  an 
express  company  for  his  use,  and  obtains  the 
signature  of  the  company's  agent  thereto, 
upon  delivering  to  him  a  package  for  trans- 
portation, will  be  presumed  to  know  the 
contents  of  the  receipt ;  and,  if  he  receives 
such  receipt  without  objection,  his  assent 
as  to  its  conditions  will,  in  the  absence  of 
fraud,  be  conclusively  presumed."  Clark, 
«/.,  in  delivering  the  opinion  in  that  case, 
said:  "The  receipt  signed  by  the  defend- 
ant's agent  and  servant  at  the  time  of  the 
delivery  of  the  package  was  taken  by  the 
plaintiff  as  evidence  of  the  fact  and  purpose 
of  its  delivery,  and  of  the  terms  and  condi- 
tions on  which  the  defendants  received  it. 
The  receipt  was  contained  in  a  book  of  blank 
receipts  previously  furnished  by  the  defend- 
ants for  the  use  of  the  plaintiff,  and  the 
written  portions  were  in  his  handwriting, 
and  the  law  presumes  that  the  contents  were 
known  to  him.  The  plaintiff  understood  it 
to  be  the  shipping  contract,  and,  in  the  ab- 
sence of  fraud,  by  receiving  it  without  ob- 
jection, he  was  conclusively  presumed  to 
assent  to  its  conditions.  Merrill  v.  American 
Exp.  Co.  62  N.  H.  514;  Grace  y.  Adams, 
100  Mass.  505. 

"  It  is  now  generally  held  that  the  responsi- 
bility imposed  on  the  carrier  of  goods  by 
the  common  law  may  be  restricted  and  quali- 
fied by  express  stipulation,  where  such  stipu- 
lation is  just  and  reasonable ;  and  a  stipu- 
lation that  the  carrier  shall  be  informed  as 
to  the  value  of  the  goods  delivered  to  him 
for  carriage,  as  affecting  the  risk,  and  the 
degree  of  care  required,  is  clearly  reason- 
able. .  .  .  The  plaintiff  understood  that 
he  was  securing  transportation  of  the  box  to 
New  York  at  a  reduced  rate  (in  fact,  at  one 
fifth  of  the  regular  rate) ,  by  calling  the  value 
$50,  and  assuming  a  portion  of  the  risk  of 
carriage  himself;  and,  having  agreed  upon 
a  valuation  for  the  purpose  of  fixing  the  ex- 
press charges,  he  cannot  insist  that  the  goods 
are  of  greater  value,  for  the  purpose  of  in- 
creasing his  claim  for  damages  for  the  loss. 
Nor  is  it  material  whether  the  loss  arose 
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spond  in  a  sum  not  exceeding  $50  fn  case  ti 
loss,  and,  for  the  purpose  of  the  contract  of 
transportation  between  the  parties  to  the 
contract,  the  goods  had  no  greater  value.'" 
See  also,  to  the  same  effect,  Smiirt  v.  3>r 
York  Gent,  R.  Co.  98  Mass.  239 ;  South  A  Sortk 
Ala.  R.  Go.  V.  Heniein,  52  Ala.  615;  Mag- 
nin  V.  IHnsmare,  56  N.  Y.  168 ;  St.  Louis,  I. 
M,  d  8.  R,  Go.  V.   Weakly,  50  Ark.  897. 

In  ImiiwiOe  <fc  N.  R.  Co.  v.  Wynn.  « 
Tenn.  820,  special  contracts  for  a  limit&tioD 
of  the  liability  of  a  carrier  are  not  siu- 
tained.  It  is  said  in  that  case,  among  other 
things,  that  ''to  our  minds  it  is  perfectly 
clear  that  the  two  kinds  of  stipulation— that 
providing  for  total,  and  that  providing  for 
partial,  exemption  from  liability  for  the 
consequences  of  the  carrier's  negligence- 
stand  upon  the  same  ground,  and  must  be 
tested  by  the  same  principles.  If  one  can  be 
enforced,  the  other  can ;  if  either  be  invalid, 
both  must  be  held  to  be  so, — the  same  con- 
siderations of  public  policy  operating  in 
each  case."  In  our  opinion,  the  reasons 
stated  are  wholly  untenable.  They  proceed 
upon  false  premises.  That  court,  overlooks 
the  power  of  the  shipper  to  freely  and  fairly 
fix  a  valuation  upon  his  own  property.  The 
carrier  has  the  right  to  make  reasonable  rates 
for  carriage.  A  total  exemption  from  the 
liability,  on  the  part  of  a  carrier  would  not 
be  just  or  reasonable,  and  no  person,  haviof 
reason,  would  willingly  and  freely  contract 
with  a  carrier  that  the  property  which  be 
wished  to  have  transported  was  absolutely 
worthless.  The  carrier  is  bound  to  receive 
and  transport  the  property  of  the  shipper. 
The  shipper  can  place  his  own  valuation 
upon  the  property  delivered  by  him  to  the 
carrier  to  be  transported.  The  carrier  can- 
not arbitrarily  fix  any  valuation  on  the  prop- 
erty received  from  the  shipper,  but  may  rea- 
sonably insist  on  proper  information  as  to 
the  value  of  the  property  which  he  receives. 
He  ought  to  have  a  right  to  know  what  it  is 
that  he  undertakes  to  carry,  and  the  amount 
and  extent  of  his  risk.  Upon  the  value  ot 
the  property,  the  risk  incurred,  and  the  dis- 
tance the  property  is  to  be  transported,  the 
charges  for  carriage  are  fixed.  Therefore  it 
would  seem  to  us  that  a  contract  fixing  the 
value  of  the  goods  delivered  to  the  carrier, 
or  fixing  a  limitation  for  damage  in  case  of 
loss  or  injury,  is  clearly  reasonable,  as  affect- 
ing the  risk  and  the  degree  of  care  required 
concerning  the  property  to  be  transported. 
With  the  above  and  foregoing  limitations, 
we  cannot  conceive  how  the  carrier  can  evade 
his  duty  or  nullify  the  law.  Upon  the 
authorities  cited,  the  instructions  of  the 
trial  court  were  erroneous,  and  the  instnictioB 
prayed  for  by  the  Express  Company  for  lim- 
itation as  to  damages  should  have  been  civ^- 

There  is  nothing  appearing  in  the  evidenoe 
or  the  findings  of  the  iury  that  show,  or 
tend  to  show,  gross  neeligence,  fraud  or  in 
tentional  wrong  upon  tbe  part  of  the  ErneK 
Company.  In  the  case  of  Kansas  City.  A.  / 
d  C.  B.  R.  Go.  V.  Simpson,  80  Kan.  645,  the 
limitation  was  arbitrarily  fixed  by  the  carrier 
without  the  consent  of  the  shipper.    TtMt 
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contract  was  not  just  or  reasonable,  or  freely 
or  fairljr  entered  into.     It  was  in  violation 
of  public  policy.     It  is  unlike  this  case,  be- 
cause,   when   the  box   in   controveray   was 
shipped,  the  shipping  clerk  of  the  E!ellogff 
Newspaper  Company  nlled  out  a  receipt,  and 
a  man  by  the  name  of  Glass,  a  driver  for  the 
Pacific  Express   Company,    signed   it.    No 
deceit  or  unfairness  was  practiced   by  the 
Express  Company.     In  the  case  of  Western 
U.    Teleg,  Co.   v.    OraU,  38  Kan.   679,  gross 
negligence  was  involved.     Whether  a  tele- 
graph company  could  exempt  itself  by  con- 
tract   from    ordinary    negligence    was    not 
pawed  upon.    That  question  was  reserved. 
We  do  not  think  it  is  necessary  to  follow  all 
that  was  stated  in  Kallman  v.    United  States 
Ecp.  Co.,  supra,  because,  although  that  de- 
cision was  made  nearly  25  years  ago,  the 
question  now  at  issue  was  not  necessarily 
embraced  in  that  decision,  for  the  reasons 
heretofore  named.     The  case  of  Kansas  City, 
8t.  J.  dh  C.  B.  R.    Co.    v.    Simpson,   supra, 
followed  New  York  Cent.  R.  Co.  v.  Lockvoood, 
84  U.  8.  17  Wall.  857.  21  L.  ed.  627.     This 
case  is  referred  to  and  clearly  distinguished 
in  the  latter  case  of  Hart  v.  Fennsyliiania  R. 
Co.y  supra.    Again,  the  box  containing  the 
type  and  plates  was  shipped  from  Kansas  City 
Mo.     The  receipt  executed  by  the  express 
company  was  executed  and  delivered  at  Kan- 
sas City,  Mo.,   to  the  Kellogg  Newspaper 
Company  for  P.  T.  Foley,  the  plaintiff  be- 
low.    In  that  State  the  law  declared  by  the 
supreme  court  is  that  **a  contract  fairly  en- 
tered into  between  carrier  and  shipper,  spec- 
ifying a  fixed  sum  as  the  value  of  the  prop- 
erty and  limiting  the  recovery  in  case  or  loss 
to  that  sum,    is  binding  on  the  shipper.'' 
Haroey  v.  lerre  Haute  &  I.  R.  Co.,  74  Mo. 
538.     We  must  assume,  so  far  as  this  case  is 
concerned,   that  the  parties,  including  the 
shipper  and  the  Express  Company,  contracted 
with  reference  to  the  law, of  Missouri.     The 
receipt  was  signed  there,  the  box  was  deliv- 
ered there,  ana  was  shipped  from  Missouri  to 
Kansas.     It  seems  to  us   that  the  shipper 
ouffht  not  to  complain.    If  he  had  desired 
to  insert  in  the  receipt,  which   the  Express 
Company  was  asked  to  si^n,  $144.55  as  the 
full  value  of  the  box,  or  if  he  had  desired 
to   insert  any   larger  amount,    he   had   the 
option  BO  to  do,  and  if  he  had  inserted  the 
full   value  of  the   box   and   its  contents  he 
could  have  recovered  the  value.    But  as  the 
shipper  voluntarily  limited  his  loss  or  dam- 
age to  the  sum  of  $50  only,  why  should  he 
refuse  to  receive  the  sum  of  $50,  which  was 
tendered  him  by  the  superintendent  of  the 
Express   Company  when   he   presented   his 
claim   for  damages?    The  receipt,   as  exe- 
cuted, was  just  as  he  desired  and  wished  it. 
The  damage  in  case  of  loss  or  injurv  to  the 
box  or  its  contents   was  liquidated  in  ad- 
vance by  the  voluntary  action  of  the  parties. 
"  The  limitation  as  to  the  damages  or  value 
has  no  tendency,  in  such  a  case  as  this,  to 
exempt  from  liability  for  negligence. "    Hart 
V.    Pennsylvania  R.    Co.   supra.     Generally, 
the  charges  for  transporting  a  box  or  package 
valued  at  $144.50,  $500,  or  $1,000,  are  more 
than  when  the  value  is  $50  only,  and  if  the 
shipper  wishes  to  pay  full  charges  and  re- 
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cover  full  value,  in  case  of  loss  or  injury 
from  negligence,  why  should  he  not  state  to 
the  carrier,  or  write  in  the  receipt  to  bo 
signed  by  the  carrier,  the  full  value?  We 
now  repeat  what  was  said  upon  this  point  in 
the  KaUman  Mtpress  Go's  Case,  3  Kan.  205, 
where  the  receipt  was  left  blank  as  to  the 
value,  as  in  this  case,  but  where  a  limita- 
tion was  inserted  in  the  receipt  in  chse  of 
loss  or  damage :  **  The  company  exhibits  to 
the  employer  the  exact  conditions  upon 
which  it  will  receive  his  property  for  car- 
riage, to  which  he  may  assent  or  not,  as  he 
may  choose.  If  he  assei^t,  we  think  he  should 
be  bound  thereby.  As  in  this  case,  if  the 
real  value  of  the  property  was  $592.58,  the 
employer,  in  case  of  loss,  would  be  as  much, 
nay  more,  interested  in  having  such  value 
truly  stated  in  the  bill  of  lading  or  receipt 
as  the  companv  could  possibly  be  in  having 
the  value  understated.  He  ought,  then,  to 
have  made  known  to  the  company  the  true 
value  of  the  goods,  and  more  especially  as 
the  limitation  upon  the  liability  of  the  com- 
pany was  so  plainly  stated  in  the  receipt.'^ 

ihe  judgment  oj  the  distHct  court  will  he  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Johnston*  /. ,  concurs. 

>   Valentine,  </.,  dissenting: 

I  think  we  should  follow  the  decision 
made  in  the  case  of  KaUman  v.  United  States 
Mep.  Co.,  3  Kan.  205:  first,  because  it  is 
right ;  and,  second,  for  the  following  reasons : 
It  was  made  on  February  17,  1865,  more  than 
twenty- six  years  ago ;  the  courts  have  been 
open  ever  since,  and  twenty  or  more  sessions 
of  the  Legislature  have  intervened,  and  yet 
no  modification  of  any  of  the  rules  therein 
enunciated  have  been  made,  but  all  seem  to 
have  been  acquiesced  in ;  and  for  these  reasons 
it  must  be  presumed  that  the  parties  to  this 
action,  and  especially  the  Express  Company, 
contracted  with  reference  to  such  rules ;  and 
now,  to  overturn  them,  and  to  declare  differ- 
ent rules  for  this  case,  would  virtually  be  to 
make  a  new  contract  for  the  parties;  and 
construing  the  present  contract  as  the  contract 
in  that  case  was  construed  would  render  the 
contract  valid,  while  to  construe  it  as  the 
Express  Company  now  desires  to  have  it 
construed  would  render  it  void.  To  construe 
the  contract  so  as  to  limit  the  Express  Com- 
pany's common-law  liability  only  as  an  in- 
surer, and  only  for  losses  and  injuries  brought 
about  by  other  causes  than  the  Company's 
own  negligence,  fraud  or  willful  wrongs, 
would  renoer  the  contract  valid ;  while  if  it 
be  construed  in  such  a  manner  as  to  reach  to 
the  domain  of  negligence,  fraud  and  willful 
wrongs  on  the  part  of  the  Express  Company 
itself,  and  to  limit  the  Companv's  liability 
so  that  the  Company  would  not  be  liable  for 
losses  occasioned  by  its  own  negligence, 
fraud,  or  willful  wrongs,  would  render  the 
contract  to  that  extent  invalid  and  worthless. 
It  must  be  remembered  that  in  this  case  the 
value  of  the  property  transported  was  not 
agreed  upon.  Whether  it  was  worth  one 
cent,  $1,  $100,  $1,000,  or  any  other  sum, 
greater  or  less,  is  left  wholly  blank.  There 
seems  to  have  been  no  thought  of  fixing,  by 
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contract  or  otherwise,  the  actual  value  of  the 
property,  or  any  value,  but  it  was  actually 
worth  $144.55.  In  this  failure  to  fix  the 
value  of  the  property  by  contract,  this  case 
differs  essentially  from  the  case  of  Hart  v. 
Pejinsylrania  R.Oo.,  112  U.  S.  882,  28  L.  ed. 
718.  There  are  other  distinctions  between 
the  present  case  and  those  relied  on  by  the 
Express  Company.  For  instance,  the  ship- 
pers themselves,  in  some  of  the  cases  relied 
on  by  the  Express  Company,  were  guilty  of 
fraud  or  unfair  dealing,  as  in  the  case  of 
Opperiheimer  v.  United  8tat^  Exp.  Co.,  69  111. 
62,  68.  In  that  case  the  shippers  delivered 
to  the  Express  Company  for  transportation  a 
certain  box  containing  watches  and  jewelry 
of  the  value  of  $8,800,  without  disclosing 
its  contents  or  their  great  value,  and  paid 
only  $1.40  for  its  transportation;  while,  if 
they  had  disclosed  its  contents  and  their 
value,  they  would  have  had  to  pay  $10.90 
for  its  transportation.  The  receipt  which 
they  took  from  the  Express  Company  did  not 
state  the  contents  or  the  value  of  the  goods, 
but  stated,  "  Contents  unknown. "  The  court, 
in  commenting  upon  these  matters,  used  the 
following,  among  other,  language:  "There 
was  an  actual  attempt  here  by  the  agent  of 
the  shippers  to  fill  in  this  blank  space,  but, 
instead  of  inserting '$8,800'  (the  value),  a 
mark  or  character  was  inserted  inexpressive 
of  any  value.  This  shows  that  there  was  a 
designed  suppression  of  the  value  of  the 
goods.  That  was  unfair  conduct  on  the  part 
of  the  shippers  of  the  goods.  The  effect  of 
such  conduct  to  relieve  the  carrier  from  his 
liability  as  insurer  is  asserted  in  the  cases 
of — [here  certain  cases  are  given.  1  Had  the 
true  value  of  the  goods  been  disclosed,  there 
would  have,  been  an  extra  charge  of  $9.50, 
increased  precautions  would  have  been  taken 
for  the  safety  of  the  goods,  and,  as  the  evi- 
dence shows,  they  would  have  been  saved." 
In  this  case  of  Oppenheimer  v.  United  States 
K.rp.  Co.  no  pretense  of  fault  or  negligence 
on  the  part  of  the  Express  Company  was  im- 
puted, but,  on  the  contrary,  it  was  admitted 
by  the  parties  that  the  company  was  not 
guilty  of  any  fault  or  negligence;  and  in 
the  later  ca.se  of  Chicago  &  N.  W.  R.  Co. 
V.  Chapman^  133  111.  96  (decided  by  the  Su- 
preme Court  of  Illinois  on  May  14,  1890),  it 
is  stated  as  follows:  "In  (>pj>enheimer  v. 
United  States  Erp.  Co.,  69  111.  63,  the  court 
held  that  the  contract  exempting  carriers 
from  liabilities  is  not  to  be  construed  as  pro- 
viding against  loss  or  injury  occasioned  by 
actual  negligence  on  their  part."  Indeeci, 
the  case  oi  Opjyenheimer  v.  United  States  Krp, 
(/o.  has  no  application  to  this  present  case. 
In  the  present  case  the  shipper  was  not 
guilty  of  fraud  or  unfair  dealing,  and  the 
Express  Company  was  unquestionably  p:uilty 
of  culpable  negligence.  In  the  case  of 
(Mnif/e  County  Bank  v.  Brown,  9  Wend.  85, 
114  et  scr/.,  an  intended  passenger  on  a  steam- 
boat, without  paying  extra  fare,  took  with 
him  on  the  steamboat  as  baggage  an  ordinary 
traveling  trunk  containing  $11,250.  In  a 
few  minutes  afterwards  the  trunk  and  its 
contents  were  removed,  and  the  owner  never 
recovered  them.  The  owners  of  the  steam- 
boat had  no  knowledge  of  the  contents  of 
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the  trunk,  nor  of  their  great  value,  and  it 
was  held  that  they  were  not  liable  for  their 
loss. 

Other  distinctions  might  be  shown  between 
this  case  and  the  cases  relied  on  by  the  Ex- 
press Company,  if  it  were  thought  necesaair. 
The  stipulation  contained  in  the  receipt  gircn 
bj  the  Express  Company  in  the  present  case, 
limiting  its  liability  for  loss  or  damag;, 
does  not  limit  its  liability,  except  with  re- 
spect to  an  amount  in  excess  of  ^50.    Up  to 
that  amount  the  Express  Company  *8  liabilitr 
remains  precisely  the  same  as  it  would  be 
at  common  law,  or  as  it  would  be  if  no  con- 
tract limiting  its   liability   had   ever  been 
made.    But  for  the  excess  above  $50  the  Ex- 
press Company  claims  that  it  has  obtained  a 
boundless  immunity  from  liability;  that  it 
has  not  only  obtained  an  absolute  exemption 
from  all  liability  for  all  loss  or  damage  above 
that  amount,  where  the  loss  or  damage  his 
occurred  without  fault  or  negligence  on  its 
part,  but  that  it  has  also  obtained  such  an 
exemption  where  the  loss  or  damage  has  been 
occasioned  by  its  own  negligence,  or  by  its 
own  frayd  or  willful  wrongs,  including  the 
willful  destruction  of   the  property,  or  the 
greater   wrong  of   feloniously   stealing  it 
This  cannot  be  correct.     The  stipulation  in 
such  receipt  ought  to  be  so  construed  as  tc 
exempt  the  Company  from  liability  for  only 
such  loss  or  damage  in  excess  of  $50  as  might 
be  occasioned  by  the  fault  or  negligence  of 
others,  or  as  might  result  from  some  accident, 
casualty  or  misfortune  over  whicii  the  Com- 
pany  could  have  no  control.     I  think  The 
weight    of    authority    sustains    this    view. 
While  a  common  carrier  may  make  a  valid 
contract  exempting  himself   from  his  cnm- 
mon-law  liability  as  an  insurer  and  for  lossrs 
occasioned  by  the  acts  of  others  without  hi« 
fault,  or  occasioned  by  such  of  his  own  art* 
only  as  do  not  involve  any  kind  of   wrong 
or  occasioned  by  circumstances  over  whiA 
he  has  no  control,  yet  he  cannot  make  a  valiti 
contract  exempting  himself   from   liability 
for  losses  occjisioned  by  his  own  carelessot^* 
or  negligence  or  improper  acts.     Such  a  crc- 
tract  would  be  against  public  policy    acd 
void.     I  think  the  contract  in  the  present  case 
should  be  construed  precisely  as  though  it 
did  not  attempt  to  limit  the' Express  Cot 
panj-'s  liaiblity  at  all  for  losses  occasifKK^ 
by  Its  own  negligence  or  improper  condu«t. 
and  I  would  refer  to  the  following  auth<»ritie« 
in  support  of  this  view  :    Kallman  v.   Vuit"' 
States  Exp.  Co.  3  Kan.  205 ;  KanMH  Cit^.  Sr. 
J.  d  C.  B.  It.  Co.  V.  Simpson,  30  Kan.  ^45: 
Kanms  Pac.  H.   Co.  v.  Pearey,  29  Kan.   H» 
M'estern  U.  Teleg.  Co.  v.   Crall,  8S  Kan.  6n» 
Farnham    v.     Camden    d-   A.  Ji,    Co.  55  Fi. 
53;  American  Exp,  Co.  v.  Stuids.  55  Pa.  14»»; 
Grogan  v.    Adnm^  Erp.    Co.  lU  Pa,  •'fii  5 
Cent.  Rep.  298 ;  WeilZer   v.    /Vn/wy/«i»w   ^ 
Co.  134  Pa.  310;    Southern  Erp,  Ok  v.  M^^ 
39  Miss.  822 ;  Chicago.  St.  L.  <t  X.  0.  R  *"' 
V.  Abels,  60  Miss.  1017;  Sttnthern  Ejjhf^*^   ^ 
Seide.  67  Miss.  609:  Kirbyv.  Adatrw  Exf-.  '-- 
2  Mo.  App.  370 ;  McFadden  v.  .Vi«wrr  A" 
R.  Co.  92  Mo.  843,  10  West.  Rep.  372 ;  .tfi^?Sf. . 
V.  St.  Paul,  M.   <£'  .V.    R.  Co.  31  Minn.  *«: 
The  City  of  Konrich,  4   Ben.    271 :  JVVw"  J  *"* 
Ceiit.  R.  Co.  V.  Lockrcood.  84  U.  S.  17  "W**' 
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857,  21  L.  ed.  627 ;  Liverpool  &  Q.  W,  Steam 
Go.  V.  Plienij:  Ins.  Co.  129  U.  S.  397,  32  L. 
ed.  788 ;  Bosenfeld  v.  Peoria,  D.  &  E.  R.  Co. 
103  Ind.  121,  1  West.  Rep.  150 ;  Adams  Exp. 
Co.  V.  Harris,  120  Ind.  73 ;  Missouri  <fc  P.  R. 
Co.  V.  Harris,  67  Tex.  166 ;  Soutliem  Pae.  R. 
Go.  V.  Maddox,  75  Tex.  300 ;  Erie  Dispatch 
V.  Johnson,  87  Tenn.  490 ;  LoiiitmUe  <fc  N.  R, 
Co.  V.  Wynn,  88  Tenn.  320 ;  Louisville  db  N. 
R.  Co.  V.  Gilbert,  88  Tenn.  480,  7  L.  R.  A. 
162;  Black  v.  Goodrich  Transp.  Co.  55 
Wis.  319 ;  Mobile  A  0.  R.  Co.  v.  Hopkins,  41 
Ala.  486 ;  Adam^  Exp.  Go.  v.  Stettaners,  61 
111.  184:  Chicago  d  N.  W.  R.  Go.  v.  Chap- 
man, 133  111;  96,  a  L.  R.  A.  508;  Judson  v. 
Western  R.  Corp.  6  Allen,*  486;  Grndorff  y. 
Adams  Exp.  Co.  3  Bush,  194 ;  United  States 
Exp.  Co.  V.  Backman,  28  Ohio  St.  144 ;  Lamb 
V.  Camden  db  A.  R.  Co.  46  N.  Y.  271. 

In  my  opinion,  notwithstanding  the  stipu- 
lation m  the  aforesaid  receipt,  limiting,  to 
some  extent,  the  liability  of  the  Express 
Company,  the  Company  was  still  bound,  at 
its  peril,  to  act  in  good  faith,  as  towards  its 
employer,  and  to  exercise  reasonable  care  and 
diligence  with  respect  to  its  employer's 
goods.  There  was  ample  evidence  to  show 
negligence  on  the  part  of  the  Express  Com- 
pany, if  not  gross  negligence.  The  goods 
were  shipped  from  Kansas  City  in  good 
order.  When  they  arrived  at  their  destina- 
tion, at  Lawrence,  the  box  containing  them 
was  found  broken.  With  due  care,  however, 
they  might  still  have  been  saved,  as  is  fairly 
inferable  from  the  evidence,  and  as  was  the 
opinion  of  the  jury  according  to  their  find- 
ings. The  box,  however,  was  turned  over 
by  one  of  the  Express  Company's  agents, 
and  a  piece  came  out.  Afterwards  the  Com- 
pany's agents  attempted  to  take  the  box  and 
contents  from  the  express- car  in  which  they 
were  transported,  and  to  put  the  same  on  a 
truck,  and  in  doing  so  some  of  the  type  and 
some  of  the  electrotype  plates  fell  down  be- 
tween the  car  and  the  platform.  Afterwards 
they  gathered  them  up,  and  put  them  into  a 
coal  scuttle,  and  took  them  to  a  house  be- 
longing to  the  Express  Company,  where  they 
remained  for  some  time,  and  were  afterwards 
removed  to  the  Express  Company's  office, 
where  they  still  remain,  so  far  as  is  shown. 
This  seems  like  gross  negligence.  It  was 
not  necessary,  however,  that  gross  negligence 
should  have   been  shown.     Ordinary  negli- 

fence  only,  or,  in  other  words,  a  want  of  or- 
inary  care,  was  all  that  was  necessary. 
In  the  case  of  Kail  man  v.  United  States  Exp. 
Co.,  svpra.  the  following,  among  other,  lan- 

f^urtge,  with  reference  to  express  companies 
i  mi  ting  their  common- law  liability,  is  used  : 
"An  examination  of  the  authorities  bearing 
upon  this  point  will,  we  think,  show  that 
they  may  do  so,  provided,  however,  that  due 
care  and*  diligence  be  used  in  the  discharge 
of  their  trust.  But  carriers  amnot  in  this 
way  shield  themselves  from  the  conseqtiences 
of  fraud,  gross  negligence,  and  want  of  care 
.  .  .  It  is  only  when  such  carriers  act  in 
yood  faith,  and  use  due  care  and  diligence 
in  and  about  their  business,  that  the  law 
permits  them  to  have  the  benefit  of  limita- 
tions like  that  under  consideration." 

In  the  case  of  Louisnlle  <&  A'.  R.  Co.  v. 
12  L.  R.  A. 


Wynn,  supra,  the  following,  among  other, 
language  is  used  by  the  court :  **  The  author 
of  American  and  ^English  Encyclopcedia  of 
Law  says :  'By  the  clear  weight  of  authority 
in  England,  Canada,  the  United  States,  and 
almost  without  exception  in  the  States  of  the 
Union,  the  rule  has  been  adopted  that  the 
common  carrier  can  make  no  contract  the 
effect  of  which  will  be  to  exempt  him  from 
liability  for  negligence.'  2  Am.  &  Eng. 
Encyclop.  Law,  822.  is  the  limitation  m 
the  contract  before  us  within  the  prohibition 
of  this  eminently  just  and  generally  accepted 
principle?  Manifestly  the  stipulation  does 
not  contemplate  total  exemption  from  liabil- 
ity ;  it  only  provides  for  partial  or  limited 
exemption.  Upon  that  distinction  the  nice 
and  important  question  arises.  Can  a  stipula- 
tion of  the  latter  character  stand  before  the 
law  when  one  of  the  former  kind  cannot? 
Or,  to  state  the  same  question  differently, 
and  so  as  to  apply  it  more  directly  to  the 
facts  of  this  case,  the  rule  of  law  being  es- 
tablished, as  we  have  seen  It  is,  that  the  de- 
fendant company  could  not  lawfully  have 
contracted  with  the  plaintiff  that  it  would 
in  no  event  be  liable  for  any  part  of  the 
value  of  the  mare,  if  lost  or  destroved.  Can 
the  limitation  of  its  liability  to  $100  be  up- 
held in  the  courts,  if  it  should  appear  that 
her  death  resulted  from  the  negligence  of  the 
company,  and  .that  she  was  in  fact  worth  eight 
times  that  amount,  as  the  jury  found  her  to 
be?  We  unhesitatingly  answer,  'No.'  The 
carrier  cannot  by  contract  excuse  itself  from 
liability  for  the  whole  or  any  part  of  a  loss 
brought  about  by  its  negligence.  To  our 
minds,  it  is  perfectly  clear  that  the  two  kinds 
of  stipulation — that  providing  for  total,  and 
that  providing  for  partial,  exemption  from 
liability  for  the  consequences  of  the  carrier's 
negligence — stand  upon  the  same  ground,  and 
must  De  tested  by  the  same  principles.  If 
one  can  be  enforced,  the  other  can ;  if  either 
be  invalid,  both  must  be  held  to  be  so, — the 
same  considerations  of  public  policy  operat- 
ing in  each  case.  With  great  deference  for 
those  who  may  differ  with  us,  we  think  it 
entirely  illogical  and  unreasonable  to  say 
that  the  carrier  may  not  absolve  itself  fiom 
liability  for  the  whole  value  of  property 
lost  or  destroyed  through  its  negligence,  but 
that  it  may  absolve  itself  from  responsibility 
for  one  half,  three  fourths,  seven  eighths, 
nine  tenths,  or  ninety  hundredths  of  the  loss 
so  occasioned.  With  great  unanimity  the 
authorities  say  it  cannot  do  the  fonner.  If 
allowed  to  do  the  latter,  it  may  thereby  sub- 
stantially evade  and  nullify  the  law,  which 
says  it  shall  not  do  the  former,  and  in  that 
way  do  indirectly  what  it  is  forbidden  to  do 
directly.  We  hold  that  it  can  do  neither. 
The  requirement  of  the  law  has  ever  been, 
and  is  now,  that  the  common  carrier  shall  be 
diligent  and  careful  in  the  transportation  of 
its  freight,  and  public  policy  forbids  that 
it  shall  throw  off  that  obligation  by  stipula- 
tion for  exemption  in  whole  or  in  part  from 
the  consequences  of  its  negligent  acts." 

In  the  case  of  SontJtern  Exp,  Co.  v.  Seide, 
mtjrra,  the  Supreme  Court  of  Mississippi  de- 
cided as  follows:  "A  stipulation  in  a  re- 
ceipt given  by  an  express  company  that,  if 
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the  value  of  the  goods  shipped  is  not  stated 
by  the  shipper  and  specified  in  the  receipt, 
the  holder  will  not  demand  more  than  $50, 
for  loss  or  damage,  exempts  the  carrier  from 
greater  liability  only  when  the  loss  did  not 
result  from  negligence  on  its  part.  This  is 
true,  although  a  greater  charge  is  made  for 
carrying  packages  over  $50  in  value,  and  the 
shipper  fails  to  state  the  value,  and  pays  the 
minimum  charge."    Part  of  syllabus. 

In  the  case  of  Kirhy  v.  Adams  Exp,  Co., 
supra,  the  Court  of  Appeals  of  St.  Louis, 
Mo.,  decided  as  follows:  "^A  clause  in  a 
contract  between  an  express  company  and  a 
shipper  stated  that  goods  shipped  are  of  the 
value  of  $50,  unless  their  value  should  be 
inserted  in  the  contract,  and  that  the  com- 
pany, in  case  of  loss,  would  not  be  liable  for 
more  than  $50,  unless  the  value  was  so  in- 


serted, and  the  value  of  the  goods  was  not 
inserted.  Held,  that  this  did  not  relieve  the 
company  from  liability  for  the  full  value  of 
the  goods  if  lost  through  its  fault,  and  that 
a  presumption  of  negligence  aroee  from  tii& 
mere  fact  of  loss."    Part  of  syllabus. 

In  the  case  of  McFadden  v.  Missottri  Fac 
R.  Co,,  92  Mo.  848,  10  West.  Reo.  372,  the 
Supreme  Court  of  Missouri  decided  as  fol- 
lows :  "^  While  a  shipper  may  release  &  com- 
mon carrier  from  its  obligation  as  an  insarer 
of  his  property,  yet  the  carrier  cannot,  by 
any  kind  of  stipulation,  exempt  itself  from 
liability  for  its  own  negligence."  Part  of 
syllabus.  See  also  the  ot£er  cases  above 
cited,  and  especially  the  Pennsylvania  cases. 

I  think  the  judgment  of  the  court  below 
should  be  affirmed^ 

Petition  for  rehearing  overruled. 
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Qeorge  E.  VARRELMANN,  Impleaded,  eta, 
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1*  Findingps  that  a  Jndpnent  was  con- 
ISBSsed  Ski  contemplation  of  an  aaslm- 

.  ment  for  creditors  and  in  fraud  of  the  statute 
ffoveming  such  aasiffnmenta,  though  classified 
among*  conclusions  of  law,  will  be  given  the  same 
effect  to  uphold  the  judgment  as  if  they  were 
designated  as  findings  of  fact 


2.  lAck  of  knowledge  t>y  i^  ereditor  ob 
reeelTln^  a  oonfeMdon  of jnd^nient  that 
his  debtor  intends  immediately  to  make  a  gen- 
eral assignment  does  not  exempt  the  ludgmenft 
from  the  provisions  of  the  statute  in  respect  to 
preferences  In  such  assignmenta. 

8«  A  oonitondon  of  indffinent  made  in  ooa- 
templatiou  of  a  general  aengnment  for  credlton^ 
which  Immediately  follows,  must  be  treated  as 
part  of  the  assi^rnment  in  respect  to  profafliiieA 
preferences. 

(Bradlev,  HaAght  and  Broum^  JJ.,  diesent.) 

(June  9, 189L) 


NoTB.— Pre/erenees  in  aesiffnmenU  sanctioned. 

A  formidable  array  of  anthority  is  cited  in  sup- 
I>ort  of  the  proposition  that  a  falling  debtor  may 
honestly  prefer  one  creditor  above  another  and 
apply  aU  of  his  assets  to  the  payment  of  one  indi- 
vidual creditor,  providing  the  Indebtedness  is  gen- 
uine, and  the  property  out  of  which  it  is  paid  no 
more  than  suiBolent  to  satisfy.  Hill  v.  Northrop, 
9  How.  Pr.  624;  Hall  v.  Arnold,  15  Barb.  699;  Archer 
V.  O^Brlen,  7  Hun,  146;  Jewett  v.  Noteware,  90  Hun, 
194;  Woodworth'  v.  Sweet,  61 N.  Y.  8:  Carpenter  v. 
Muren,  42  Barb.  800;  Leavitt  v.  Blatohf ord,  17  N.  Y- 
621;  Williams  v.  Brown,  4  Johns.  Ch.  682. 1  L.  ed. 
979;  Waterbury  v.  Sturtevant,  18  Wend.  358;  Spaul- 
ding  V.  Strang,  37  K.  Y.  135;  Auburn  Exch.  BaniL 
V.  Fitch,  48  Barb.  344. 

A  man  confessedly  in  embarrassed  circumstances, 
and,  as  the  result  shows,  insolvent,  seeing  that  a 
firm  of  which  he  is  a  member  must  probably  fail, 
may  lawfully  appropriate  such  private  property 
to  the  payment  primarily  of  his  private  debts,  In 
preference  to  the  partnership  debts,  by  conveying 
and  transferring  his  property  to  his  private  credi- 
tors in  payment  of  their  Just  demands;  and  such 
conveyances  and  transfers  will  be  valid,  where 
there  is  nothing  to  impeach  the  good  faith  of  the 
grantees,  or  tending  to  show  that  they  were  privy 
to  any  concealment  or  fraudulent  intent  or  pur- 
pose on  the  part  of  the  grantor,  in  disposing  ot  his 
property.    Auburn  Bxoh.  Bank  v.  Fitch,  supra. 

When  a  debtor  is  insolvent  and  knows  it,  any 
p<iyment  then  made  by  him  to  a  creditor  in  full 
must  be  made  with  intent  to  prefer.  Driggs  v. 
Moore,  8  Nat.  Bankr.  Reg.  608,  1  Abb.  U.  8.  440;  Bi- 
son V.  Knapp,  4  Nat.  Bankr.  Reg.  349,  1  Dill.  186; 
Martin  v.  Toof,  4  Nat.  Bankr.  Reg.  488;  Re  Gregg, 
id.  456. 
12L.R.A. 


The  intentions  of  parties  are  to  be  judjced  by  the 
legal  effect  of  their  acts.  Sampson  v.  Burton,  4 
Nat.  Bankr.  Reg.  1;  Campbell  v.  Traders  Nat. 
Bank  of  Chicago,  8  Nat  Bankr.  Reg.  48& 

It  is  not  neceasary  that  there  should  be  an  actual 
intent  in  the  mind  of  the  debtor.  The  intent  may 
be  inferred  from  circumstances.  Linkman  v.  Wfl> 
coz,  1  Dill.  161;  Giddings  v.  Dodd,  1  Dia  115. 

It  was  well  said  that  the  law  tolerates  assign- 
ments  giving  preferences:  it  does  not  favor  tbesi. 
And  one  inflexible  condition  of  that  toleration  is. 
that  the  debtor  shall  not  reserve  by  the  anwtgn- 
ment  any  benefit  or  advantage  to  himself  oat  of 
the  assigned  property,  either  pecuniary,  or  by  co- 
ercion of  his  creditors,  or  by  a  control  over  t&e 
disposition  of  the  fund.  Bven  a  discretion  in  tke 
assignees  as  to  the  distribution  of  the  fund  wiH 
vitiate  the  assignment.  Boardman  v.  HalUdiky,  1& 
Paige,  228,  4  L.ed.  968. 

This  right  is  unrestrained  by  statute  in  New  Tork« 
except  in  special  instances,  and  the  cases  in  whikk 
it  has  been  decided  that  a  debtor  in  f  aiUns  dreusa- 
Btances  has  a  right  to  prefer  one  of  bis  creditors  t» 
another  in  the  distribution  of  his  estate  are  tot 
numerous.  McMenomy  v.  Roosevelt,  3  JohnsL  Ck. 
446, 1  L.  ed.  679:  Murray  v.  Rifrga,  16  Jolin&  SI: 
Wilkes  V.  Ferris.  6  Johns.  835;  Mackle  v.  Oainn.  S 
Cow.  547,  affirming  Hopk.  Cb.  873,  2  I.,  ed.  4Sic 
WUder  v.  Winne,  6  Cow.  284;  Winteringliam  v. 
Lafoy,  7  Cow.  786;  Hendricks  v.  Waldcm  1^ 
Johns.  488;  Hyslop  v.  Clarke,  14  Johns.  «it 
Grover  v.  Wakeman,  11  Wend.  187; Webb  v.  Hsm" 
gett,  2  Barb.  9;  Brigham  v.  TUUng^hast,  U  BkrtL 
618;  Grant  v.  Chapman,  88  N.  7.  288;  O'Neil  v. 
V.  Salmon,  26  How.  Pr.  246;  Cram  v.  MlUdieil.  I 
Sandf .  Ch.  261,  7  L.  ed.  818;  Jaooba  v.  Kemsen.  36  X. 
T.  668;  Casey  v.  Janes,  87  N.  T.  608;  Patnam  v.  Hub- 
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APPEAL  by  defendant  Varrelmann  from  a 
Judgment  of  the  (General  Term  of  the  Su- 
preme Court,  First  Department,  affirming  a 
judgmeot  of  the  Special  Term  for  New  York 
County,  which  set  aside  a  judgment  confessed 
bv  W.  aud  H.  Erdtmann  in  favor  of  appellant. 
AffiiiMd, 

Statement  by  FoUett*  Ch.  J.: 

From  June,  1888,  to  April  29,  1889,  Henry 
Erdtmann  and    Gustave    Varrelmann    were 
partners  engaged  in  business  at  Nos.  252  and 
354  Pearl  Street,  New  York,  under  the  firm 
name  of  "  W.  &  H.  Erdtmann."    April  29, 
1889,  they  confessed  judgment  in  favor  of 
George  E.  Varrelmann  (the  father  of  Gustave 
Vairelmann)   for  (7,824.62,  which  was  en- 
tered and  docketed  in  the  office  of  the  clerk 
of  the  City  and  County  of  New  York,  at 
twentv-six  minutes  past  twelve  o'clock  of 
that  day,  and  on  the  same  afternoon  an  exe- 
cution thereon  was  delivered  to  the  sheriff 
of  that  county,  who  on  the  same  day  **  levied 
under  such  execution  upon  the  entire  stock 
and  property  of  said  defendants,  Henry  Erdt- 
mann and  Gustave  Varrelmann,  in  their  sev- 
eral places  of  business,  252  and  254  Pearl 
Street,  and  at  the  warehouse  of  W.  A.  Evis 
&  Co.,  63  Front  Street,  in  the  City  of  New 
York."    Immediately  after  the  levy  of  the 
Bxecution,  and  on  the  same  day,  the  defend- 
ants therein  executed  and  delivered  a  general 
issignment  for  the  benefit  of   creditors  to 
Cllemans  J.  Eracht,  by  which  their  individ- 
lal  property  was  devoted  to  the  payment  of 
;heir  personal  debts,  and  the  surplus,  if  any, 
»gether  with  the  firm  property,  to  the  pav- 
nent  of  its  debts,  and  the   surplus   oi  the 


firm  assets,  if  any,  to  the  payment  of  their 
personal  debts  (if  their  individual  assets  were 
insufficient  for  tliat  purpose),  according  to 
the  interest  of  each  partner.  None  of  their 
individual  creditors  were  preferred  except 
employes,  whose  wages  were  to  be  first  paid. 
The  salaries  and  wages  of  the  firm  employes 
were  directed  to  be  first  puid,  after  which 
the  firm  o^itors  were  divided  into  six 
classes,  which  were  to  be  paid  in  full  in 
their  order.  April  80  and  May  1,  1889,  were 
legal  holidavs,  and  the  assignment  was  not  re- 
corded until  May  2,  1889,  at  five  minutes 
past  nine  in  the  forenoon.  At  the  time  judg- 
ment was  confessed  and  the  assignment  exe- 
cuted an  action  was  pending  in  the  supreme 
court,  brought  by  the  plaintiffs  herein 
against  the  assignors  for  the  recovery  of  the 
amount  due  on  their  promissory  note  for 
$1,000,  which  fell  due  April  4,  1889,  in 
which  action  a  judgment  was  duly  entered 
and  docketed  at  ten  o'clock  and  ten  minutes 
in  the  forenoon  of  May  2,  1889,  and  ten  min- 
utes thereafter  an  execution  thereon  was 
duly  issued  and  delivered  to  said  sheriff. 
May  9,  1889,  the  sheriff  sold,  under  Varrel- 
mann's  execution,  all  of  the  property  upon 
which  he  had  levied  for  $5,877.79,  nearly 
all  of  which  was  purchased  by  the  plaintiff 
in  the  execution.  On  the  9th  of  May,  1889, 
this  action  was  begun  to  set  aside  the  judg- 
ment so  confess^,  the  execution  issued 
thereon,  and  for  the  recovery  for  the  benefit 
of  the  assignee,  from  the  defendant  George 
E.  Varrelmann,  the  amount  realized  upon 
the  sale  under  the  execution,  on  the  ground 
that  the  assignors,  in  contemplation  of  their 
general  assignment  and  as  a  part  thereof,  in 


ye\U  «  N.  Y.  106;  Jayoox  v.  Caldwell,  61 N.  Y.  896; 
Oana  v.  Owen,  54  N.  Y.  646;  Rathbun  v.  Platner, 
8  Barb.  272;  Stem  v.  Ftiher,  82  Barb.  108;  Keteltas 
r,  WilflOD,  86  Barb.  286;  Hauselt  v.  Yllmar,  76  N.  Y. 

ao. 

Iq  many  of  the  States  preferential  assi^ments 
re  prohibited  by  statute,  but  in  none  bas  the  rule 
t  common  law,  a«  above  stated,  been  denied.  Bur- 
Q],  Assifirnm.  4tb  ed.  ohap.  10;  Bishop,  lasolveot 
tebtors.  fl  159. 

That  preferences  made  in  contemplation  of  and 
ith  a  view  to  insolvency  and  an  asBignment  are 
3ld,  see  Doffsrett  v.  Herman,  5  MoCrary,  289;  Bur- 
>W8  V.  Lehndorff,  8  Iowa,  96;  Berry  v.  Cutts,  42 
:e.  455;  United  States  v.  Griswold,  8  Fed.  Rep.  496; 
an  Patten  v.  Burr,  52  Iowa,  518;  Holt  v.  Bancroft, 
•  AJa.  192;  Uvermore  v.  McNair.  84  N.  J.  Bq.  478; 
elloffsr  V.  Boot,  28  Fed.  Hep.  526;  Habn  v.  Salmon, 
Fed.  Rep.  801;  Perry  v.  Uolden,  82  Pick.  269. 
In  the  State  of  N  ew  York  it  is  provided  by  special 
BTislatlve  enactment  that  in  all'greneral  asslKO- 
enta  any  preferences  therein  created  shall  not  be 
tlld  except  to  the  amount  of  one  third  in  value  of 
e  assisned  estate,  etc.  The  fact  of  an  excess  of 
teference  in  no  way  affects  the  validity  of  the 
sf^nment.  It  only  requires  that  the  preferences 
ail  be  reduced  pro  rcAa  until  the  same  shall  not 
ceed  one  third  of  the  asslerned  estate.  Stein  v. 
vy,  65  Hun,  881. 

%.  debtor  resident  of  IIUdoIs,  although  insolvent 
in  failiniar  circumstances,  may  prefer  one  credl- 
r  to  the  exclusion  of  others  when  done  in  good 
th  and  for  a  valuable  consideration.  Tomlinson 
Mattbewa,  96 IIL  178;  Payne  v.  MlUer,  108  HI.  442; 
ds  V.  Thompson,  109  111.  87;  Bean  v.  Patterson, 
IT.  8.  486,  80  L.  ed.  1126. 
JL.  R.  A. 


Whtn  auignment  it  general  or  vartiaL 

The  amount  of  property  embraced  in,  or  intend- 
ed to  be  conveyed  by,  an  aasiffnment  determines 
its  character  as  being  general  or  partial.  A  general 
assignment  is  understood  to  import,  in  its  nature, 
a  transfer  of  all  the  debtor^s  property  for  the  bene- 
fit of  his  creditora  The  nature  of  the  relation  cre- 
ated by  insolvency  usually  requires  that  the  trans- 
fer should  be  of  this  comprehensive  character. 
"Creditors,"  observes  Chief  Justice  Marshall  in 
Brashear  v.  West^,  88  U.  S.  7  Pet.  608,  8  L.  ed.  801, 
'^have  an  equitable  claim  on  all  the  property  of  their 
debtor,  and  it  is  his  duty,  as  well  as  his  right,  to 
devote  the  whole  of  it  to  the  satisfaction  of  their 
claims." 

Schedule  must  accompany  the  assignment. 

If  the  schedule  was  a  loose,  detached  sheet  of  pa- 
per, and  not  annexed  to  or  really  a  part  of  the  In- 
strument executed  and  acknowledged  before  the 
notary,  and  was  not  actually  a  part  of  the  assign- 
ment when  executed  and  acknowledged,  but  was 
annexed  afterward,  such  act  would  make  a  new 
deed.    Keroheis  v.  Schloss,  49  How.  Pr.  284. 

The  schedules  are  to  be  deemed  a  part  of  the  as- 
signment, and  the  insertion  of  any  fraudulent  or 
fictitious  indebtedness  therein  avoids  the  assign- 
ment. Talcott  V.  Hess,  81  Hun,  282;  Terry  v.  Butler, 
43  Barb.  895;  Shultz  v.  Hoagland,  85  N.  Y.  464: 
American  Exch.  Bank  v.  Webb.  86  Barb.  291;  Fra- 
7.ier  V.  Truax,  27  Hun,  587;  Denton  v.  Morrel,  48 
Hun,  224, 26  N.  Y.  Week.  Dig.  879. 

Where  Judgments  are  confessed  in  contemplation 
of  a  general  assignment  for  the  purpose  of  evading 
the  Statute  restricting  preferences,  they  are  void 


810 


New  York  Court  of  AppfiALS. 


JUKB, 


violation  of  section  30  of  the  General  Assign- 
ment Act,  as  amended  in  1887,  created  a  pref- 
erence for  more  than  one  third  of  the  assets 
of  the  assignors.  The  assignee  refused  to 
bring  the  action  in  his  own  behalf,  and  was 
made  a  party  defendant.  The  judgment  re- 
covered, and  which  is  appealed  from,  set 
Aside  the  judgment  confessed,  the  execution 
issued  thereon,  the  levy  and  sale  made  there- 
under, and  adjudged  that  George  E.  Varrel- 
mann  pay  $5,877.79  (the  sum  collected  on 
the  execution)  to  the  assignee,  to  be  by  him 
distributed  according  to  the  terms  of  the 
general  assignment. 

Mr.  Rudoli>li  Dulon,  for  appellant: 
The  Statute  is  not  intended  to  regulate  the 
act  of  the  creditor.    He  may,  notwithstanding 
the  Statute,   if  he  does    not  know    that  his 


debtor  contemplates  making  an  assignment, 
take  a  mortgage,  power  of  attomev  to  confess 
judgments,  or  other  security  for  his  debt,  in 
good  faith,  and  enforce  the  same.  And  if  be 
procure  the  preference  over  the  assignment  br 
his  own  diligence,  and  without  collusioo  ^tL 
the  debtor,  the  subsequent  assignmeot  will  not 
affect  his  security. 

Home  Nat.  Bank  of  Chicago  v.  Saiiehez^  181 
111.  885;  Preston  v,  Spaulding,  120  Hi  208. 

White  V.  CoizfiavMn,  129  U.  S.  S43, 82  L  ed. 
682,  was  Dot  a  case  of  a  bona  fide  creditor.  In 
this  instance  it  is  of  no  greater  authority  tbin 
that  of  the  highest  court  of  any  State. 

Chicago  Union  Nat.  Bank  v.  Bank  of  Kan- 
sas City,  136  U.  S.  223.  34  L.  ed.  341. 

Had  the  judgment  been  taken  by  defendant 
as  security  for  a  firm  debt  without  knowledge 
or  notice  of  the  insolvency  of  the  partners  and 


and  may  be  set  aside.  Abegfir  v.  Schwab,  24  N.  Y.  8. 
K.  086. 

In  Moir  v.  Brown,  U  Barb.  89  (Hand,  X),  It  was 
held  that  the  schedule  containingr  a  specification  of 
the  property  concerned  would  have  controlled  and 
limited  the  ppeneral  words  of  the  assigiiment:  that 
such  schedule  not  being  annexed,  the  asslgTiment 
was  Insensible,  and,  as  against  creditors,  did  not 
convey  the  property  to  the  assignees. 

If  the  assignment  contemplated  that  the  schedule 
of  creditors  was  to  be  annexed  at  some  future 
time,  it  would  be  fraudulent  upon  its  face,  as  it 
would,  in  effect,  reserve  to  the  debtor  the  right 
thereafter  to  designate  the  persons  who  should  be 
preferred  in  the  distribution  of  the  assigned  prop- 
erty and  assets.  Kercheis  v.  Schloss.  49  How.  Pr. 
284. 

Ri(jhts  must  he  delermined  by  the  asstgnment 

The  assignment  must  Itself  fix  and  determine  the 
rights  of  creditors  in  the  assigned  property,  and 
not  reserve  to  the  assignors  the  power  of  sub- 
stantially doing  so.  Averill  v.  Loucks,  6  Barb.  470; 
Sheldon  v.  Dodge,  4  Dento,  220. 

The  reason  why  the  reservation  of  such  power  in 
the  assignors  U^  fraudulent  is  obvious.  The  debtor, 
In  such  an  assignment,  puts  his  property  beyond 
the  reach  of  his  crcditoi-s,  and  yet  reserves  the 
right  to  control  the  manner  of  its  distribution 
among  them.  This  is  a  violation  of  the  Statute, 
which  declares  assignments  made  with  intent  to 
hinder,  delay  and  defraud  creditors  to  be  void. 
The  intent  of  the  debtor  cannot  be  considered 
other  than  it  appears  in  the  instrument.  The  law 
pronounc(;s  such  reservation  of  power  in  the  debtor 
fraudulent.    Kercheis  v.  Schloss,  49  How.  Pr.  284. 

Where  an  assignment  directed  the  assignees  to 
pay  the  debts  specified  in  the  (Schedules  annexed 
thereto,  according  to  the  priority  of  several  sched- 
ules, and  provided  that  such  siihedules  should  be 
made  within  sixty  days,  and  be  annexed  to,  and 
form  a  part  of  the  assignment,  but  did  not  pre- 
scribe what  debts  should  be  inserted  in  the  respect- 
ive schedules,  or  in  what  order  they  should  be  ar- 
ranged therein,  the  preparation  of  such  schedules 
being  left  entirely  to  the  discretion  of  the  assign- 
ors; and  it  appeared  that  such  schedules  had  not 
been  made  out  and  annexed  to  the  assignment 
previous  to  its  execution,  but  that  they  were  pre- 
pared by  the  assignors  and  annexed  at  some  subse- 
quent time,— it  was  held  that  the  assignment  was 
fraudulent  and  void.  Averill  v.  Loucks,  6  Barb* 
470. 

Any  act  done  in  fraud  of  law  lo  done  in  viola- 
tion of  it.     He  King,  15  U.  S.  2  Wheat.  153,  4  L.  ed. 
207;  Ixje  v.  Lee.  33  U.  8/  8  Pet.  44, 8  L.  ed.  860;  Kerr, 
Frauds,  379,  288. 
12  L.  R.  A. 


Of  judgments  by  confession. 

Although  a  Judgrment  by  oonfeaaioa  is  to  a  cer- 
tain extent  founded  on  the  agreement  of  the  par- 
ties, instead  of  a  direct  adjudication  by  the  conn, 
it  is  none  the  less,  on  that  account,  a  Judicial  act 
And  since  their  contract  cannot  create  a  Jurtodie- 
tlon  in  excess  or  contravention  of  that  oonfened 
by  law,  it  is  equally  essential  to  the  validity  of  a 
Judgment  of  tbJs  character  as  to  any  other  thstli 
be  entered  in  a  court  having  Jurisdiction  of  the 
subject  matter.  And  it  is  to  have  all  the  Inddents 
and  consequences  of  any  other  Judgment,  and  u* 
have  the  sanction  of  the  law  and  the  authority  oi 
the  court  behind  it.  It  will  be  invalid  unles  tbt 
court  where  it  is  entered  might  lawfully  ha«^  ren- 
dered the  same  Judgment  in  a  contested  acdoa. 
Lanning  v.  Carpenter,  28  Barb.  405: 1  Black,  Judsa. 
658. 

A  Judgment  by  oonf  esslon  is  not  an  absolute  nul- 
lity, if  it  is  valid  as  to  any  person.  And  as  long  e 
it  remains  unvacat«d,  and  in  apparent  foroe  upoa 
the  records  of  the  court,  it  cannot  be  bnpeadicd 
collaterally.    Sheldon  v.  Stryker,  34  Barb.  IM. 

The  Supreme  Court  of  Iowa  held  that  a  Jadf- 
ment  confessed  under  a  power  which  does  not  com- 
ply with  statutory  requirements  is  a  nullity.  YH- 
gar  V.  Greer,  10  Iowa,  279. 

A  Judgment  upon  confe<«ion.  founded  on  a  state- 
ment of  facts  which  is  defective  or  Insufficiecit  to 
answer  the  requirements  of  the  statutes,  will  never- 
theless be  valid  and  effectual  as  between  the  par- 
ties to  it,  though  voidable  at  the  instance  of  i»ther 
oreditors.  Coolbaugh  v.  Roemer,  30  Minn.  424;  Mfl- 
ler  V.  Earle,  24  N.  Y.  110;  Neusbaum  v.  Keim,  34  X. 
Y.325;  Kirby  v.  Fitzgerald,  31  N.  Y.  417:  Bryan  t. 
Miller,  28  Mo.  82,  75  Am.  Dec  107;  How  v.  0«^ 
scheimer,  31  Mo.  340;  Lee  v.  Flgg,  37  (^!aL  3SS,  99  Sbl 
Dec.  271;  Pond  v.  Davenport,  44  CaL  481;  PtuouBO- 
V.  Douglas,  14  Iowa,  69, 81  Am.  Dec  48a.  Sei^  afar 
Shadrack  v.  Woolfolk,  32  Gratt.  707;  1  BIk^ 
Judgm.  §68. 

The  statutes  requhre  a  person  confessing  a  Ji^lf- 
ment  to  file  a  written  statement,  signed  and  ^wttrs 
to,  designating  the  amount  for  which  the  Jo>i^- 
ment  is  to  be  entered,  and  ''stating  conciseij  c^ 
facts  out  of  which  the  Indebtedness  arose."  Wai- 
nebrenncr  v.  Edgerton,  30  Barb.  ISS:  Lannug  ▼• 
Carpenter,  30  N.  Y.  447. 

The  designation  of  the  amount  of  the  debt  li  t 
-vital  part  of  a  valid  confession;  it  must  beset  fodfe 
explicitly  and  not  be  left  to  Infereoce,  and  tfe 
omission  of  it  is  a  fatal  defect.  Clements  v.  GeEi-». 
30  Barb.  325. 

The  case  last  cited  contains  an  admirable  fo^^ 
ment  of  the  rules  that  should  govern  the  Jo^ 
ments  by  confession.  Hee  opinion  by  Hoft^bi'^^^ 
J.;  notes  to  Powell  v.  Kelly  (Ga.)  8  L.  IC  A.  131  *■* 
Milliken  v.  Hathaway  (Maea.)  1  L.  B.  A.  Std 
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of  tbeirinteDt  to  make  an  assignment,  it  would 
have  been  valid  in  bis  hands. 

Heineman  v.  Bart,  55  Mich.  64. 

The  New  York  Statute  ( Laws  1877,  chap. 
466),  describes  the  instrument  of  assignment, 
and  by  chap.  508,  Laws  1887,  forbids  any 
preference  '*  created  "  in  the  general  assign- 
ment beyond  the  limit  therein  mentioned. 

To  hold  that  under  this  Statute  the  prefer- 
ence forbidden  need  not  be  ''in  the  assign- 
ment "  requires  a  far  more  liberal  construction 
than  to  hold  under  the  Illinois  Statute,  which 
does  not  prescribe  the  form  of  the  assignment, 
that  such  assignment  may  be  divided  into  sev- 
eral parts,  and  that  several  contemporaneous 
parts  or  transfers  may  constitute  one  assign- 
ment. 

See  Gwynne  v.  Bumell  7  Clark  &  F.  572; 
Jones  V.  Smart,  1  T.  R.  44. 

The  Supreme  Court  of  Pennsylvania  holds 
a  preference  made  by  an  independent  act  be- 
fore the  assignment,  though  in  contemplation 
thereof,  to  be  valid  because  not  in  the  assign- 
ment. 

Lake  Shore  Bkg.  Go.  v.  Fuller,  1  Cent.  Rep. 
109, 110  Pa.  156;  Gallagher'B  App.  5  Cent.  Rep. 
725,  114  Pa.  353. 

The  appellant  is  protected  by  the  Statute 
which  authorized  him  to  obtain  a  judgment 
by  confession. 

Trier  v.  Herman,  115  N.  Y.  168;  1  Black, 
Judem.  S  298. 

Jfr.  Frederic  W.  Hinrichs,  for  re- 
spondent: 

The  facts  of  this  case  oflFer  abundant  ground 
for  setting  aside  the  judgment  and  for  having 
the  assets  which  were  levied  upon  by  the  de- 
fendant George  E.  Varrelmann  (or  their  pro- 
ceeds) paid  to  the  defendant  Kracht  for  distri- 
bution under  the  terms  of  the  assignment  deed. 

Spelman  v.  Freeman,  54  Hun,  409;  Wilcox 
V.  jHay7ie,  28  N.  Y.  8.  R.  712;  White  v.  Cotz- 
hansen,  129  U.  S.  829,  32  L.  ed.  677;  Manning 
V.  Beck,  54  Hun,  102;  KesseH  v.  Drucker,  6  N. 
Y.  Supp.  945;  Abegg  v.  Schwab,  24  N.  Y.  S.  R. 
986;  Hiessner  v.  (John,  1  N.  Y.  Supp.  161; 
TvrnbuU  v.  Cohe}^,  N.  Y.  Daily  Reg.  June  18, 
1889;  Bavis  v.  Harrington,  55  Hun,  109; 
Stceetser  v.  Smith,  5  N.  Y.  Supp.  378;  Stein 
V.  Lerg,  55  Hun,  381. 

A  finding,  although  in  form  classified  as  a 
finding  of  law,  may,  in  effect,  be  a  finding  of 
fact,  and  for  the  purpose  of  upholding  the 
judgment  should  be  so  regarded. 

Adams  v.  Fitzpatrick,  125  N.  Y,  124;  Mur- 
ray V.  Marshall,  94  N.  Y.  617. 

The  statute  is  remedial  and  was  intended  to 
supply  a  defect  in  the  existing  law  and  to 
suppress  a  mischief.  It  should  therefore  be 
construed  liberally  to  accomplish  the  manifest 
intention  of  the  Legislature. 

White  V.  Cotzhausen,  129  U.  S.  329,  32  L. 
ed.  677;  Preston  v.  Sfaulding,  120  111.  208; 
Bichardson  v.  Thurber,  6  Cent.  Rep.  799,  104 
N.  Y.  606. 

Under  the  Mi.<:souri  statute  it  was  held  that 
judgments  confessed  immediately  before  the 
execution  of  the  general  assignment,  and  al- 
leged to  be  parts  of  the  same  transaction,  con- 
stituted together  one  voluntary  assignment  for 
the  benefit  of  creditors,  under  which  all  the 
creditors  were  entitled  tn  share  alike. 

Clapp  V.  Nordmeyer,  25  Fed.  Rep.  71. 
12  L.  R.  A. 


A  like  ruling  was  made  in  Maine. 

Berry  v.  Catts,  42  Me.  445. 

The  same  is  true  of  Alabama. 

Holt  V.  Bancroft,  30  Ala.  195. 

A  like  rule  was  enforced  in  Iowa. 

Van  Patten  v.  Burr,  52  Iowa,  518.  See  also 
KeUogg  v.  Boot,  28  Fed.  Rep.  525;  Fuller  v. 
Hasbrmck,  46  Mich.  81;  Perry  v.  Holden,  22 
Pick.  269;  Livermore  v.  McNair,  84  N.  J.  Eq. 
478;  Lake  Shore  Bkg.  Co.  v.  FuUer.  1  Cent. 
Rep.  109,  110  Pa.  156. 

It  is  of  no  consequence  what  intention  ap- 
pellant had  in  accepting  the  preference.  It  is 
sufficient  if  the  debtor  unlawfully  intended  to 
violate  the  law  in  confessing  the  judgment. 

Illinois  Watch  Co.  v.  Payne,  38  N.  Y.  S.  R. 
967;  StaHn  v.  Kelly,  88  N.  Y.  419;  Loos  v. 
Wilkinson,  1  L.  R.  A.  250,  110  N.  Y.  195; 
Preston  V.  Spaulding,  120  111.  220, 

The  fraudulent  preference  sought  to  be 
given  to  €^eo^ge  E.  Varrelmann  falls  with  his 
judgment.  ^ 

i^elman  v.  Fresdman,  54  Hun,  414;  Wilcox 
V.  Payne,  28  N.  Y.  S.  R.  712. 

Follettf  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  judgment  which  the  appellant  obtained 
by  the  confession  of  his  debtors  is  sought  to 
be  set  aside,  and  the  money  collected  by  vir- 
tue of  it  recovered  for  the  benefit  of  the  cred- 
itors of  the  judgment  debtor,  on  the  ground 
that,  when  confessed,  the  confessors  intended 
to  make  a  general  assignment  and  prefer  the 
claim  of  the  appellant  through  a  judgment 
and  execution,  and  thereby  evade  the  prohi- 
bition of  the  30th  section  of  the  Assignment 
Act,  which  is  as  follows:  "Sec.  80.  In  all 
eeneral  assignments  of  the  estates  of  debtors 
for  the  benefit  of  creditors  hereafter  made, 
any  preference  created  therein  (other  than 
for  the  wages  or  siilaries  of  employes  under  - 
chapter  828  of  the  Laws  of  1884,  and  chapter 
283  of  the  Laws  of  1886),  shall  not  be  valid 
except  to  the  amount  of  one  third  in  value  of 
the  assigned  estate  left  after  deducting  such 
wages  or  salaries  and  the  costs  and  expenses 
of  executing  such  trust ;  and  should  said  one 
third  of  the  assets  of  the  assignor  or  assignors 
be  insufticient  to  pay  in  full  the  preferred 
claims  to  which,  under  the  provisions  of  this 
section,  the  same  are  applicable,  then  said 
assets  shall  be  applied  to  the  payment  of  the 
stinie  pro  rata  to  the  amount  of  each  said 
preferred  claims."    Laws  1887,  chap.  503. 

The  appellant  insists  that  his  judgment 
and  execution  by  which  he  secured  more  than 
one  third  of  tlie  estate  of  the  insolvent  debt- 
ors are  not  brought  within  the  prohibition 
of  this  section,  because :  (1)  the  "trial  court 
did  not  find  as  a  fact  that  the  debtors  con- 
templated making  a  general  assignment  when 
the  judgment  was  confessed :  (2)  the  trial 
court  did  not  find  as  a  fact  that  the  appellant 
knew,  when  he  received  the  confession  of 
judgment  and  seized  the  property  by  virtue 
of  the  execution  issued  thereon,  that  the 
debtors  contemplated  making  a  general  as- 
signment ;  (3)  the  preference  was  not  created 
in  the  general  assignment,  but  by  a  separate 
instrument. 

Before  this  section  was  added,  in  1887,  to 
the  General  Assignment  Act  of  this  State,  the 
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practice  which  had  become  so  prevalent  that 
it  may  be  said  to  have  become  a  custom  for 
failing  debtors  to  devote,  by  general  assign- 
ment, the  whole  or  a  large  part  of  their  es- 
tates to  the  payment  of  a  few  preferred  cred- 
itors, often  near  relatives,  resulted  in  so  much 
hardship  and  injustice  that  the  section  above 
quoted  was  adopted  to  mitigate  the  evils 
arising  from  the  practice.  The  section  being 
remedial,  should  be  liberally  construed  so  as 
to  prevent  the  mischiefs  at  which  it  was 
aimed.  WhiU  v.  Gotzhausen,  129  U.  S.  329, 
32  L.  ed.  677 ;  HvXder  v.  Oolden,  36  N.  Y. 
446 ;  Hart  v.  Cleis,  8  Johns.  41. 

The  trial  court  found  that  the  estate  of 
the  assignors  was  not  worth  three  times  the 
amount  of  the  appellant's  judgment,  and  that 
its  collection  consumed  more  than  one  third 
of  it,  and  that  when  the  judgment  was  con- 
fessed, execution  issued  and  levied  and  the  as- 
signment executed,  the  assignors  and  George 
E.  Varrelmann  all  knew  that  the  sale  under 
the  execution  to  be  issued  would  absorb  more 
than  one  third  of  the  debtors'  assets.  The 
decision  signed  by  the  trial  judge  contains 
seventeen  undines  of  fact  and  seven  conclu- 
sions of  law.  The  first  and  second  of  the 
latter  are  as  follows : 

"1.  The  judgment  confessed  in  favor  of 
the  defendant  Gkorge  E.  Varrelmann,  and 
the  execution  and  levy  which  followed,  were 
made  by  the  defendants  Henry  Erdtmann  and 
Gustave  Varrelmann,  in  contemplation  of 
their  general  assignment  and  as  part  thereof, 
and  for  the  purpose  of  preferring  said  de- 
fendant, George  E.  Varrelmann,  in  whose 
favor  the  said  judgment  was  confessed  by 
them,  out  of  their  property,  for  more  than 
one  third  of  the  net  assets  of  the  said  de- 
fendants, Henry  Erdtmann  and  Gustave 
Varrelmann,  and  to  prevent  the  said  assets 
from  going  into  the  hands  of  the  defendant 
Eracht,  as  assignee,  and  being  distributed 
to  the  plaintiffs  and  the  other  creditora  of  the 
said  defendants  Henry  Erdtmann  and  Gustave 
Varrelmann,  pursuant  to  the  terms  of  their 
general  assignment  deed. 

"2.  Said  confession  of  judgment  and  the 
execution  and  levy  which  followed  were  made 
in  fraud  of  the  said  general  assignment,  and 
are  void,  und  should  be  set  aside  and  vacated, 
and  the  assets  levied  upon,  or  the  entire  pro- 
ceeds thereof  should  be  paid  the  defendant 
Eracht,  as  assignee,  to  be  distributed  pursu- 
ant to  the  terms  of  the  deed  of  general  as- 
signment. ^ 

The  learned  counsel  for  the  appellant  in- 
sists that  these  conclusions  oannot  be  given 
the  effect  of  findings  of  fact,  but  must  be 
held  to  be  conclusions  of  law,  and  that  the 
facts  so  found  cannot  be  considered  on  this 
appeal.  This  contention  is  not  well  founded, 
for  it  is  well  settled  that  though  a  ^finding 
of  fact"  be  called  a  "conclusion  of  law"  and 
.  improperly  classified  as  such  in  the  decision 
signed  (Code.  Civ.  Proc.  §  1022),  it  will, 
for  the  purpose  of  upholding  a  judgment, 
be  given  the  same  effect  as  though  embraced 
within  and  designated  as  one  of  the  findings 
of  fact.  Parker  v.  Baxter,  86  N.  Y.  586  ; 
Murray  v.  Marshal,  94  N.  Y.  611 ;  Adams  v. 
Mtzpatnck,  125  N.  Y.  124. 
12  L.  R.  A. 


The  facts  found  in  the  conclusions  of  law 
above  quoted — that  the  assignors  confessed 
the  judgment  in  contemplation  of  makioe  a 
general  assignment  as  a  part  thereof,  and  lor 
Sie  purpose  of  preferring  George  E.  Varrel- 
mann for  more  than  one  third  of  their  estate, 
that  the  confession  of  judgment,  the  execo- 
tion  and  levy  were  made  in  fraud  of  the 
general  assignment — will  be  given  the  same 
force  in  support  of  this  judgment  as  though 
thev  had  been  properly  classified  in  the  de- 
cision signed. 

It  would  not  be  claimed,  we  think,  thai  a 
preference  for  more  than  one  third  of  the 
assigned  estate,  when  created  by  an  instrn- 
ment  known  as  a  general  assignment,  would 
be  valid,  though  executed  without  the  knowl- 
edge of  the  oref erred  creditors.  If  such  a 
position  could  be  successfully  maintained, 
the  section  would  be  wholly  inoperative, 
as  it  would  be  quite  easy,  as,  indcNed,  it  is 
frequently  the  practice,  to  execute  those  in- 
struments wihout  consulting  the  favored 
creditors.  If  the  absence  of  pre-knowledge 
on  the  part  of  the  creditors  that  a  preferenoe 
is  to  be  created  by  an  assignment  does  not 
strengthen  their  position,  it  is  not  easy  to 
see  how  the  want  of  knowledge  that  an  as- 
signment is  contemplated  would  avail  them, 
though  the  preference  be  created  by  an  in- 
dependent instrument.  This  section  is  de- 
signed to  limit  the  power  of  insolvents  to 
create  preferences  bevond  the  extent  namedL 
and  to  regulate  their  conduct,  but  not  to 
control  the  action  of  creditors,  who  are  left 
free  to  collect  or  secure  their  claims  by  the 
usual  remedies.  It  is  the  action  of  the  in- 
solvent debtors  which  the  law  seeks  to  control. 
Home  Nat,  Bank  of  Chicago  v.  JSanchet^  ISl 
111.  830. 

The  only  remaining  question  is  whether  a 
preference  by  insolvents  not  created  in  or  by 
a  general  assignment,  but  b^  a  separate  in- 
strument and  m  contemplation  of  making  a 
general  assignment,  is  prohibited  by  the 
Statute. 

We  are  asked  to  construe  the  language: 
''In  all  general  assignments  of  the  estates  of 
debtors  for  the  benefit  of  creditors  hereafter 
made,  any  preferences  made  therein  .  .  . 
shall  not  be  valid,  except,"  etc. — closely, 
and  hold  that  preferences  not  created  in  In- 
struments known  as  general  assiirnments  are 
not  within  the  condemnation  of  the  aecticBL 
Such  an  interpretation  would  defeat  the  in- 
tent of  the  Legislature,  and  the  Statute 
would  be  found  to  be  no  bar  to  the  practices 
at  which  it  was  aimed.  Insolvents  would  be 
left  free  to  secure  their  friends  by  indepeod- 
ent  instruments,  executed  in  contemplation 
of  making  general  assignments,  which,  wbes 
executed,  would  carry  to  their  assignee  but 
a  remnant  of  their  estates,  for  the  oenefit  of 
their  unfavored  creditors.  The  words  of  the 
section  must  be  construed  to  embrace  all  of 
the  instrumentalities  which  failing  debton. 
in  contemplation  of  a  general  assignment, 
voluntarily  employ  to  give  preferences  u> 
particular  creditors.  As  was  said  by  F1och» 
J.,  in  Richardson  v.  Tnurber,  104  K.  Y.  «Wl 
6  Cent.  Rep.  799:  "The  word  'aasignmeai^ 
may  sometimes  have  reference  to  the  insm- 
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ment  which  affects  the .  transfer  and  some- 
times to  the  transfer  itself,  considered  as  a 
legal  fact  or  result. " 

The  section  under  consideration  was  in- 
tended to  prevent  the  forbidden  result  whether 
accomplished  within  or  without  the  general 
assignment.  This  question  has  been  several 
times  before  the  supreme  court  in  this  State, 
and  conveyances  which  created  preferences 
for  mqre  than  one  third  of  the  insolvent's 
estate,  when  made  in  contemplation  of  a 
general  assignment,  have  invariably  been 
condemned  as  violations  of  the  Statute. 
Manning  v.  Beck,  54  Hun,  102;  Spelman  v. 
Freedman,  Id.  409;  Sioeetser  v.  SmWi,  6  N. 
Y.  Supp.  878 ;  Spelman  v.  Jaffray,  6  N.  Y. 
Supp.  670 ;  Kemp  v.  Drueker,  Id.  945 ;  Ahegg 
V.  Schwab,  24  K  Y.  8.  R.  986 ;  Wilcox  v. 
Bayne,  28  N.  Y.  712. 

The  question  has  also  been  considered  by 
;he  courts  of  other  States  under  similar  stat- 
ites,  forbidding  or  regulating  preferences  in 
roluntary  or  general  assignments  for  the 
)enefit  of  creditors. 

In  Illinois  the  Act  is  entitled  **  An  Act  Con- 
^ming  Voluntary  Assignments,  and  Con- 
erring  Jurisdiction  upon  County  Courts, 
V^pproved  May  22,  1877, "  and  contains  four- 
een  sections.  The  tirst  prescribes  the  mode 
n  which  assignmenta  shall  be  executed  and 
6,  in  part,  as  follows : 

"Sec.  1.  Be  it  enacted  by  the  people  of 
he  State  of  Illinois,  represented  in  the  Gen- 
ral  Assembly,  that  in  all  cases  of  voluntary 
ssi^nments  hereafter  made  for  the  benefit  of 
reditors,  the  debtor  or  debtors  shall  annex 
a  such  assignment  an  inventory,"  etc. 

The  succeeding  eleven  sections  prescribe 
lie  power  and  duties  of  assignees  and  the 
rocedure  by  which  voluntary  assignments 
re  to  be  carried  into  effect.  The  14th  section 
anfers  jurisdiction  upon  the  county  courts 
)  carry  out  the  provisions  of  the  Act.  The 
urteenth  section  provides :  "Sec.  18.  Every 
revision  in  any  assignment  hereafter  made 
1  this  State  providing  for  the  payment  of 
no  debt  or  liability  in  preference  to  another 
lall  be  void,  and  all  debts  and  liabilities 
ithin  the  provisions  of  the  assignment  shall 
3  paid  pro  rata  from  the  assets  lihereof." 
The  question  has  several  times  arisen 
hether  preferences  created,  not  in  a  volun- 
ry  assignment,  but  by  instruments  executed 
;  about  the  same  time  and  in  contemplation 
•  making  a  general  assignment,  were  within 
le  Statute.  In  Prestan  v.  Spavlding,  120 
1.  208,  the  insolvents  preferred  certain  of 
eir  creditors  by  confessing  judgments,  and 
I  the  same  day  that  their  general  assign- 
ent  for  the  benefit  of  creditors  was  made. 
lie  point  was  taken  that  the  Statute  made 
»id  only  preferences  in  the  general  assign- 
ent,  and  not  those  otherwise  given.  In 
scussing  this  question  it  was  said:  "We 
»ld   that  it  is  within  the  spirit  ani  intent 

the  Statute  that  when  a  debtor  has  formed 
determination  to  voluntarilv  dispose  of  his 
tide  estate,  and  has  entered  upon  that  de- 
rm ination,  it  is  immaterial  into  how  many 
rts  the  performance  or  execution  of  his 
termination  may  be  broken,  the  law  will 
^ard  all  his  acts,  having  for  their  object 
d  effect  the  disposition  of  his  estate,  as 
L.  RA. 


parts  of  a  single  transaction,  and  on  the  exe- 
cution of  a  formal  assignment  it  will,  under 
the  Statute,  draw  to  it,  and  the  law  will  re- 
gard as  embraced  within  its  provisions  all 
prior  acts  of  the  debtor  having  for  their  ob- 
ject and  purpose  the  voluntarv  transfer  or 
disposition  of  his  estate  to  or  for  creditors ; 
and  if  any  preferences  are  shown  to  have  been 
made  or  given  by  the  debtor  to  one  creditor 
over  another  in  such  disposition  of  his  estate, 
full  effect  will  be  given  to  the  assignment, 
and  such  preference  will,  in  a  court  otequity, 
be  declared  void,  and  set  aside  as  in  fraud 
of  the  statute.'* 

This  doctrine  has  been  approved  in  subse- 
quent cases  in  that  State,  and  also  in  the 
Supreme  Court  of  the  United  States  in  White 
V.  Gotzhausen,  129  U.  S.  829,  32  L.  ed.  687, 
which  arose  under  the  Illinois  Statute.  In 
that  case  an  insolvent  debtor,  by  deeds,  bills 
of  sale  and  warrants  for  the  confession  of 
judgments,  disposed  of  all  his  property  for  the 
benefit  of  his  brothers  and  sisters,  who  were 
creditors,  but  made  no  general  assignment. 
In  an  action  brought  in  the  circuit  court  of  the 
United  States  to  set  aside  the  conveyances  as 
violations  of  the  thirteenth  section  of  the 
Voluntary  Assignment  Act,  it  was  held  that 
it  was  quite  immaterial  that  no  general  as- 
signment had  been  executed,  but  that  any 
preference,  however  created,  by  an  insolvent 
while  engaged  in  making  a  complete  dis- 
position of  his  property,  was  forbidden  and 
void  under  the  Act.  The  judgment  of  the 
circuit  court  was  placed  in  part  upon  the 
ground  that  the  conveyances  and  confessions 
of  judgment  were  "made  without  adequate 
consideration  and  with  intent  to  hinder,  de- 
lay and  defraud  the  appellee  Cotzhausen'' 
(p.  388),  the  complaining  creditor,  but  the 
judgment  of  the  supreme  court  was  not  rested 
upon  that  ground.  It  was  said  :  "We  have 
already  seen  that  the  circuit  court  proceeded 
upon  the  ground  that  the  conveyances,  bill 
of  sale,  confessions  of  judgment  and  transfers 
by  Alex.  White,  Jr.,  were  made  without 
auequate  consideration  and  with  intent  to 
hinder,  delay  and  defraud  the  appellee. 
Upon  these  grounds  it  gave  him  a  prior  right 
in  the  disposition  of  the  property.  We  are 
not  able  to  assent  to  this  determination  of 
the  rights  of  the  parties ;  for  the  mother, 
sisters  and  brother  of  Alex.  White,  Jr.,  were 
his  creditors,  and,  so  far  as  the  record  dis- 
closes, they  only  sought  to  obtain  a  prefer- 
ence over  other  creditors"  (page  344) . 

The  reference  to  White  v.  Cotzhaiisen,  must 
not  be  taken  as  an  indication  of  approval, 
nor  this  cautionary  remark  as  an  intimation 
that  we  disapprove  of  the  doctrine  that  when 
an  insolvent,  without  making  a  general  as- 
signment, transfers  his  entire  estate  to  favored 
creditors  by  several  instruments,  it  is  a  vio- 
lation of  the  section,  but  the  case  is  instruc- 
tive in  its  reasoning,  and  shows  the  trend  of 
courts  when  called  upon  to  consider  like 
statutes.  In  this  State  the  supreme  court 
(Stein  V.  Lei?y,  55  Hun,  881),  one  judge  dis- 
senting, has  declined  to  follow  the  doctrine 
of  the  case  cited  to  its  logical  conclusion. 
In  Pennsylvania  it  has  been  held  (Lake  Shore 
Bkg.  Co.  V.  Fuller,  110  Pa.  156,  1  Cent. 
Hep.  109),  that  a  confession  of  judgment  to 
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a' bona  fide  creditor  by  an  insolvent,  on  the 
eve  of  making  a  general  assignment  for  the 
benefit  of  creditors,  is  not  a  violation  of  tlie 
Statute  which  forbids  preferences  in  assign- 
ments ;  but  in  most  of  the  States  the  con- 
struction which  we  have  indicated  prevails. 

Thus  far  this  case  has  been  considered  upon 
the  theory  that  the  appellant  had  no  knowl- 
edge when  he  took  his  confession  of  judg- 
ment that  his  confessors  contemplated  making 
a  general  assignment,  and  we  think  it  might 
well  be  decided  upon  that  theory.  But  it  is 
urged  by  some  of  our  brethren  that,  there 
being  no  express  finding  of  fact  that  the  ap- 
pellant knew  that  the  judgment  debtors  in- 
tended to  make  an  assignment  when  the  con- 
fession was  taken,  his  judgment  should  not 
be  set  aside,  but  allowed  to  stand  as  a  valid 
preference  to  the  extent  of  one  third  of  the 
estate  of  the  assignors.  We  think  a  sufficient 
answer  to  this  suggestion  is  that  the  appel- 
lant makes  no  such  claim,  but  from  the  first 
to  the  last  he  has  planted  himself  upon  the 
ground  that  in  the  absence  of  an  explicit 
finding  that  he  knew  that  a  general  assign- 
ment was  intended  he  is  entitled  to  sustain 
his  judgment  and  retain  the  whole  sum  col- 
lected thereby.  No  such  question  was  raised 
at  special  term,  at  the  general  term,  nor  is  it 
suggested  in  his  brief  on  this  appeal. 

There  is  a  further  answer  to  this  position : 
as  before  stated,  the  record  before  us  contains 
none  of  the  evidence.  "Where  the  evidence 
given  on  a  trial  is  not  contained  in  the  case 
on  appeal  to  this  court,  it  must  be  assumed 
that  the  facts  prpved  were  sufficient  to  sustain 
the  findings;  and  also  to  sustain  any  addi- 
tional flndinffs  required  to  support  the  con- 
clusions of  law  not  in  conflict  with  the 
affirmative  facts  found. "  Gardner  v.  Schwab, 
110  N.  Y.  650  ;  Murray  v.  Marsliall,  94  N.  Y. 
611,  617;  Reese  v.  Beene,  Id.  628;  KeUogg  v. 
Thompson,  66  N.  Y.  88 ;  First  Nat.  Bank  of 
Champlatn  v.  Wood,  46  Hun,  413;  Bond  v. 
Bond,  51  Hun,  507. 

An  assumption  that  George  E.  Yarrelmann 
knew  that  the  judgment  debtors  contemplated 
a  general  assignment  is  not  in  conflict  with 
any  of  the  affirmative  facts  found,  nor  is  it 
in  conflict  with  any  facts  which  the  court 
refused  to  find.  As  before  stated,  the 
court  found  as  facts  that  "said  confession 
of  judgment  and  the  execution  and  levy 
which  followed  were  made  in  fraud  of  said 
general  assignment. "  The  judgment  by  con- 
fession was  the  joint  act  of  the  judgment 
debtors  and  of  the  judgment  creditor,  which 
is  found  to  have  been  made  in  fraud  of  the 
assignment.  Issuing  the  execution,  causing 
a  levy  and  sale  to  be  made,  were  the  indi- 
vidual acts  of  George  E.  Yarrelmann,  which 
the  court  found  were  in  fraud  of  the  assign- 
ment. These  facts  so  expressly  found,  with 
the  other  significant  facts  founa  and  admitted 
by  the  answers,  to  wit:  the  relationship 
existing  between  the  parties,  that  the  assign- 
ment, tlie  confession  of  judgment  and  the 
issuing  of  the  execution  and  levy  thereunder, 
were  concurrent  acts  performed  on  the  same 
afternoon,  taken  in  connection  with  the 
knowledge  of  Yarrelmann  that  his  judgment, 
execution  and  levy  would  absorb  much  more 
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than  one  third  of  the  assets  of  the  Arm.  seem 
to  us  to  require  this  court,  under  the  rule 
laid  down,  to  infer,  in  support^  of  this  iude- 
ment,  which  is  s<^  apparently  an  equitable 
one,  that  George  E.  Yarrelmann  knew,  wben 
he  took  his  judgment  and  made  his  ievy, 
that  his  son  and  the  partner  of  his  son  tbea 
contemplated  making  a  general  assignment. 
If  he  was  not  aware  of  their  purpose,  it  is 
quite  singular  that  the  steps  which  he  toc^ 
were  so  timely  and  happily  taken  as  to  ac- 
complish the  absorption  or  the  entire  asseu 
of  the  assignors.  We  think  these  various 
proceedings  were  not  the  result  of  accident, 
but  of  design.  This  judgment,  confessed  in 
fraud  of  the  assignment,  cannot  be  regarded 
as  part  of  it,  for  both  parties  to  the  judgment 
say  it  was  not  so  intended :  but  if  it  could 
be,  it  may  be  cut  down  by  any  act  of  the 
assignors  which  would  invalidate  a  ^neral 
assignment,  and  the  fraud  of  the  assignois. 
though  not  participated  in  by  those  bene- 
fited, avoids  a  general  assignment.  Lm  t. 
Wilkinson,  110  N.    Y.  195,  1  L.  R.  A.  %% 

The  judgment  should  be  afflrmed,  with  eotU. 

All  concur,  except  Bradley*  Hjugkt 
and  Brown,  JJ.,  dissenting. 

Bradley*  Haifi^ht  and  Brown*  ^Z-. 
dissenting : 

We  are  unable  to  concur  with  the  majiir- 
ity  of  the  court.  The  record  does  not  ob- 
tain the  evidence.  And  the  facts  found  ^ 
not  warrant  the  conclusion  that  the  appellant 
took  the  judgment  by  confe^ion  others is« 
than  in  good  faith  for  a  valid  debt,  and 
without  any  knowledge  or  information  that 
the  debtors  contemplated  making  an  assign- 
ment for  the  benefit  of  their  creditors. 

In  that  view  no  reason  appears  to  us  for 
setting  aside  the  judgment,  and  it  is  the 
right  of  the  creditor  to  retain  it,  as  it  was 
to  take  it  pursuant  to  the  Statute  providinf 
for  that  method  of  taking  judgments.  But, 
inasmuch  as  the  confession  of  it  wa.«i  ntade 
by  the  judgment  debtors  in  contemplation 
on  their  part  of  the  general  assignment  vhith 
was  soon  after  made  by  them,  and  trvatinz 
it  as  part  of  the  scheme  or  transaction  pf 
their  assignment,  so  far  as  they  were  it«- 
cerned,  the  sale  on  the  execution  of  the  judg- 
ment was  properly  set  aside  and  dirertion 
given  for  the  payment  of  the  proceeds  of 
the  sale  to  the  assignee  for  distribution  ia 
execution  of  his  trust.  In  that  view  ibe 
creditor  taking  the  judgment  should  not  be 
denied  entirely  the  benefit  of  the  prefciwoe 
which  it  and  the  levy  of  his  execution  ap- 
parently gave  him,"  but  he  should  at  least  be 
treated  as  a  preferred  creditor,  and  ibe 
amount  of  one  third  of  the  estate  of  the  as- 
signors left  after  making  the  deduction  di> 
rected  by  the  Statute,  should,  treating  his 
as  such,  be  applied  pro  rata  among^  ^ 
preferred  creditors  as  their  risrhts  in  th«tI^ 
spect  may  appear.  Otherwise  his  meaas  a* 
such  judgment  creditor  to  realize  anythinc 
upon  his  debt  may  be  entirely  defeated.'  Si 
the  rule  adopted  that  the  judgment  in  sai^ 
case  be  set  aside  may  well  have  the  effect  t> 
discourage  the  taking  of  judgments  bvin*' 
fession,  as  perchance  it  may  be  followed  ^f 
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a  general  assignment  of  a  debtor  making 
such  confession.  It  would  seem  to^  bring 
such  case,  more  in  accordance  with  principle 
to  set  aside  the  assignment  as  well  as  the 
judgment  confessed  rather  than  to  set  aside 
the  latter  and  permit  the  former  to  stand; 
and  such  discrimination  against  the  judgment 
creditor  cannot  properly  be  made  unless  he 
is  chargeable  with  a  fraudulent  intent  as 


against  the  creditors  of  his  judgment  debtor 
In  taking  his  judgment. 

Our  conclusion  is  that  unless  the  plaintiffa 
stipulate  to  modify  the  judg:ment  as  above 
suggested  the  judgment  dbonld  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the 
event,  and  in  case  they  do  so  stipulate  the 
judgment  be  modified  accordingly  without 
costs. 


NEVADA  SUPREME  COURT. 


Thomas  E.  HALEY,  Appt., 

V. 

EUREKA  COUNTY  BANK  et  al.,  Respts. 
(....Nev ) 

1.  Proof  as  to  the  Talne  of  the  property 
may  be  required  before  the  entry  of  Judg- 
ment in  favor  of  plaintiff  after  a  default  by  de- 
fendant in  an  action  to  recover  damages  for  the 
conversion  of  personal  property. 

8.  No  notice  need  be  g^ven  of  a  motion  by 
an  amicus  curUe  to  dismiss  an  action  as  fictitious. 

8.  An  action  commenced  by  collusion 
without  any  real  controversy  will  be  dismigsed. 

4.  A  Judgment  by  delkult  and  the  assigo- 
ment  thereof  to  a  stranger  will  not  prevent  dis- 
missal of  a  collusive  suit. 

6.  A  conversation  in  the  presence.of  an 
attorney  is  not  a  privileged  communication  in 
an  action  between  the  parties  thereto. 

6.  Ck>mmunication8  to  an  attorney  acting 
as  the  agent  of  both  parties  to  a  controversy  arc 
not  privileged  in  an  action  between  such  parties. 

7*  Failure  to  demand  a  Jury  is  a  waiver  of 
the  right  to  a  jury  trial. 

8.  An  attorney  as  amicus  curiao  may 
move  to  disndss  an  action  as  collusive  and  it 
is  his  duty  to  do  so  if  he  knows  or  has  reason  to 
believe  that  the  action  is  fictitious. 

(IHoelow,  J.,  digaents,) 


(March  10, 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Eureka  County  dis- 
missing his  action  brought  to  recover  damages 
for  the  alleged  conversion  of  certain  personal 
property.    Affirmed, 
The  facts  sufficiently  appear  in  the  opinion. 
Mewrs.  Wren  A  Cheney  for  appellant. 
Messrs.  Baker  A  Wines  for  respondents. 

Murphy*  J.,  delivered  the  opinion  of  the 
court: 

This  case  came  before  this  court  on  appeal 
from  an  order  of  the  district  court,  setting 
aside  the  default  of  the  defendants.  The 
order  was  reversed,  and  the  cause  remanded. 
20  Nev.  410.  It  is  unnecessary  to  repeat  the 
history  of  the  case  here.  On  the  return  of 
the  case  to  the  district  court,  the  plaintiff, 
by  his  attorney,  appeared  in  court,  and  asked 
for  judgment  on  the  pleadings  for  the  full 
amount  prayed  for  in  the  complaint,  no  an- 
swer having  been  filed ;  which  motion  was 
by  the  court  denied,  on  the  ground  that  the 
plaintiff  was  not  entitled  to  a  judgment 
without  proof  of  the  value  of  the  property 
alleged  to  have  been  converted.  In  an  action 
arising  upon  contract,  for  the  recovery  of 
money  or  damages  only,  a  default  and  final 
judgment  may  be  entered  by  the  clerk.  In 
all  other  cases  the  plaintiff  must  apply  to  the 


Note.— ir/wt  is  eoUusUm, 

Collusion  is  where  two  persons,  apparently  in  a 
hostile  position,  or'having  conflicting  Interests,  by 
arrangement  do  some  act  in  order  to  injure  a  third 
person  or  to  deceive  a  court.  Thus,  where  a  per- 
son brought  an  action  for  penalties  against  a  com- 
pany by  arrangement  with  them,  for  the  purpose 
of  protecting  them  against  other  actions  by  hostile 
peisons  for  the  same  penalties,  it  was  held  that  the 
judgment  was  obtained  by  collusion.  Girdleetone 
V.  Brighton  Aquarium  Co.  L.  R.  8  Exch.  Dlv.  137,  L. 
R.4Bzoh.I>iv.l07. 

The  effect  of  collusion  is  to  vitiate  the  transac- 
tion in  which  it  is  employed.  Rapalje  &  Lawrence, 
Law  Diet,  title  GoausUm, 

Where  the  tendency  of  an  agreement  is  to  inter- 
est a  husband  in  procuring  a  divorce  or  in  forego- 
ing resistance  to  an  effort  by  his  wife  to  that  end, 
then  it  is  [contrary  to  public  policy,  and  is  void. 
Bverhart  v.  Puokett,  73  Ind.  409;  Muckenburg  v. 
Holler,  f»  Ind.  130;  Viser  v.  Bertrand,  14  Ark.  207; 
Adams  v.  Adams,  26  Minn.  72:  Sayles  v.  Sayles,  21 
N.  H.  812, 68  Am.  Dec.  206. 

Sound  policy  as  well  as  established  law  forbids  it, 
and  any  agreement  made  in  fraud  of  the  purposes 
of  the  law.  and  against  its  policy,  is  illegal  and  void. 
Bishop,  Mar.  and  Div.  6  685  et  acq,;  1  Bishop,  Married 
Women,  f  760;  Speck  v,  Dausman,  7  Mo.  App.  166. 

Courts  will  entertain  Jurisdiction  of  real  contro- 
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versies  only;  and  hence,  a  bringing  of  fictitious  ac> 
tion  involving  fictitious  issue  has  always  been  con- 
sidered a  contempt  of  court.  Smith  v.  Brown,  3 
Tex.  360. 

And  where  it  appears  that  the  only  object  of  the 
action  was  to  determine  the  legality  of  a  certain 
stock  issue,  in  which  the  alleged  controversy  was 
purely  fictitious,  the  institution  of  such  a  suit  was 
held  to  be  a  contempt  of  court.  Haskett  v.  State, 
51  Ind.  176. 

A  familiar  application  of  the  rule  occurs  In  cases 
where  an  action  is  brought  for  the  recovery  of 
property  in  custodia  legis.  It  is  well  settled  that  in 
bringing  such  an  action  the  party  plaintiff  incurs 
the  penalties  incident  to  contempt.  Huntington 
V.  McMahon,  48  Conn.  174. 

A  fictitious  suit,  or  a  feigned  Issue,  or  a  suit  insti- 
tuted by  persons  to  try  the  rights  of  third  persons, 
not  parties  to  the  record,  is  a  contempt  of  court, 
and  will  be  dismissed  on  motion  (Hoskins  v.  Berke- 
ley, 4  T.  K.  402:  3  Bl.  Com.  452;  Re  Elsam,  3  Bam.  & 
C.  687, 2  Inst.  215;  Brewster  v.  Rltchin,  Comb.  485; 
Coxe  V.Phillips,  Cas.  t.  Hardw.  287;  Fletcher  v.  Peck, 
10  U.  8. 6  Cranch,  147, 148,  3  L.  ed.  181);  and  any  per- 
son as  amicus  curia  may  make  the  motion.  Hex  v. 
Vaux,  Comb.  13;  Dove  v.  Martin,  Id.  169;  Doe  v. 
Walker,  2  Show.  406;  Coxe  v.  Phillips,  supra, 

A  suit  may  be  shown  to  be  fictitious,  either  by 
inspection  of  the  record  or  by  evidence  aliujide,  or 
by  both.    See  cases  supm. 
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court  for  the  relief  prayed  for  in  his  com- 
plaint, and  when  he  does  so  the  court  may 
require  additional  proof,  and  it  is  not  error 
for  the  court  to  refuse  to  enter  judgment  on 
the  pleadings  alone,  and  the  proof  must  be 
made  when  demanded.  Parker  v.  Wardner 
(Idaho)  18  Pac.  Rep.  173. 

G.  W.  Baker,  as  an  officer  of  the  court, 
and  as  amicus  curio'^  submitted  a  written 
motion  to  the  court  "  to  dismiss  the  action  as 
to  all  the  defendants,  except  the  Eureka 
County  Bank,  upon  the  ground  and  for  the 
reason  that  the  same  was  and  is  a  sham  ac- 
tion, colorably  instituted  between  the  plain- 
tiff and  the  defendants  Sadler,  Torre,  Bar- 
bieri,  and  the  Nevada  Stage  &  Transportation 
Company,  without  any  intention  of  ever  de- 
termining any  dispute,  or  litigating  any 
question,  or  ever  having  any  adversary  trial, 
but  simply  to  obtain  the  Judi^ment  and  de- 
cision of  the  court  upon  a  feigned  issue, 
which  might  affect  other  parties  not  im- 
pleaded ;  and  that  said  action  between  the 
parties  last  above  mentioned  was  amicably 
instituted,  without  any  real  dispute  between 
them,  and  their  interest  in  the  question  when 
the  said  suit  was  brought  was  one  and  the 
same,  and  not  adverse.  "That  in  these  pro- 
ceedings the  plaintiff  and  said  defendants 
mentioned  were  seeking  to  secure  such  a 
judgment  to  be  entered  as  might  result  to 
the  advantage  of  the  defendants,  with  refer- 
ence to  the  title  of  the  property  mentioned  in 
the  complaint,  and  adversely  to  the  interest 
of  other  parties  not  before  the  court,  and 
who  had  no  knowledge  of  the  suit,  and  no 
opportunity  to^be  heard,  and  have  any  inter- 
est they  might  have  in  the  subject  matter  of 
the  suit  determined.  That  the  attorney  for 
the  plaintiff,  who  brought  the  action  for  the 
defendants  last  above  mentioned,  was  em- 
ployed and  paid  by  them,  and  such  suit  was 
simply  a  scheme  to  in  some  way  obtain  a 
judgment  of  the  court  upon  a  feigned  issue, 
which  it  was  conceived  might  be  of  advan- 
t4ige  to  the  defendants,  and  for  which  purpose 
the  plaintiff  permitted  his  name  to  be  used 
in  instituting  the  same.**  In  support  of  this 
motion,  the  amicus  cnricR  offered  the  affidavits 
of  Sadler  and  Rives,  and  it  was  stipulated 
between  the  parties  that  the  testimony  taken 
on  the  hearing  of  the  motion  to  open  the  de- 
fault should  be  considered  admitted  as  evi- 
dence on  the  hearing  of  this  motion,  in  so 
far  as  the  same  was  applicable.  The  plain- 
tiff objected  to  the  consideration  of  the  mo- 
tion, upon  the  ground  that  the  same  had  not 
been  noticed.  The  court  permitted  the  mo- 
tion and  affidavits  to  be  filed,  and  informed 
the  plaintiff  tl\at  he  might  have  all  tlie  time 
he  required  to  prepare  counter- affidavits  and 
argue  said  motion.  The  plaintiff  denied  the 
right  of  counsel  to  make  the  motion,  and 
excepted  to  the  ruling  of  the  court. 

The  objection  of  the  plaintiff  to  the  filing 
and  hearing  of  the  motion  to  dismiss,  on  the 
ground  that  the  same  was  not  noticed,  is 
without  merit :  (1)  Because  upon  the  read- 
ing and  filing  of  the  motion  the  court  in- 
formed  counsel  for  plaintiff  that  they  should 
have  all  the  time  they  desired  to  file  counter- 
affidavit45  and  argue  the  motion,  which  offer 
they  declined  to  avail  themselves  of,  but  stip- 
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ulated  ;that  the  affidavits,  submitted  to  the 
court  on  the  consideration  of  the  motion  to 
open  up  the  default,  on  the  former  hearing 
of  this  case,  should  be  admitted  as  the  evi- 
dence on  this  motion,  in  so  far  as  the  same 
was  pertinent  to  the  question  submitted  for 
decision.  And  (2)  a  motion  of  this  charac- 
ter is  in  the  nature  of  a  suggestion  to  the 
court  that  the  action  then  penaing  is  not  t 
real,  but  a  fictitious,  one,  to  obtam  a  judg- 
ment of  the  court,  not  upon  any  issue  ihen 
involved  between  the  parties  to  the  action, 
but  that  might  be  used  by  either  the  plain- 
tiff or  the  defendants  against  strangers  to  the 
action  who  might  thereafter  oome  in  and 
claim  an  interest  in  the  property  sued  for. 
When  actions  are  brought  in  a  court  of  law, 
a  duty  devolves  upon  the  judge,  and  that  is 
scrupulously  to  guard  its  proceedings  from 
being  used  by  the  parties  collusively,  and 
not  suffer  a  judgment  to  be  entered  without 
being  fully  satisfied  that  a  cause  of  action 
really  exists  as  provided  for  by  Jaw.  "When- 
ever facts  are  placed  before  a  court,  which 
cause  any  suspicion  that  there  is  any  colla- 
sion  between  the  parties,  no  matter  in  what 
way  or  form  the  facts  are  brought  to  the  knowl- 
edge of  the  court,  it  is  the  duty  of  the  judge 
at~once  to  institute  such  an  examination  as 
will  satisfy  him  of  the  truth  or  falsity  of  the 
charge. 

There  are  many  circumstances  connected 
with  this  case  which  certainly  give  a  strange 
appearance  to  the  mode  in  which  this  action 
was  commenced  and  has  been  proeecnted. 
sufficient,  in  our  opinion,  to  sustain  the  order 
of  dismissal.  It  appears  from  the  uncontra- 
dicted testimony  that  one  Townshend  had  a 
contract  from  the  government  of  the  United 
States  for  the  transportation  of  the  United 
States  mail  from  Kureka,  in  Eureka  County, 
to  Pioche,  in  Lincoln  County,  all  in  this 
State.  He  was  in  possession  of  horses,  wag- 
ons and  harness  sufficient  to  stock  the  route. 
R.  Sadler  and  John  Torre  were  his  bondsmen. 
Townshend  became  indebted  to  the  Eureka 
County  Bank  in  the  sum  of  "  $4, 800,  to  Torre, 
Sadler,  and  Barbieri  in  the  sum  of  f2,0<Xt 
and  there  was  still  due  to  the  Utah,  Nevada 
&  California  Stage  Company  the  sum  of 
$2,000  balance  of  purchase  monev  for  the 
stock  on  the  road, — making  a  total  Indebted- 
ness of  $8,800."  The  Eureka  County  Bank 
insisting  upon  the  payment  of  its' claim, 
Townshend,  on  the  11th  day  of  March,  1?^, 
sold  and  delivered  to  the  Bank  all  the  prop- 
erty used  in  transporting  said  mail,  and  lus 
interest  in  the  said  contract  with  the  govern- 
ment. That  the  said  Sadler,  Torre  and  Bar- 
bieri, in  order  to  protect  themselves  from  loe& 
upon  the  failure  of  the  parties  to  carry  said 
mail  in  accordance  with  the  contract  for 
which  they  were  bondsmen,  with  the  knowl- 
edge and  consent  of  Townshend,  purchased 
the  property  and  contract  from  the  Eureka 
County  Bank,  paying  therefor  the  sum  of 
$4, 800\  They  also  assumed  the  indebtedness 
due  from  Townshend  to  the  Utah,  Nevada  k 
California  Sta^e  Company.  That  after  titt 
purchase  of  said  property  by  Sadler.  Torre, 
and  Barbieri  they  organized  the  Nevada  State 
<&  Transportation  Company,  and  thev  sab- 
scribed  for  and  owned  all  the  stodL    that  hi 
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order  to  qualify  Thomas  E.  Haley,  the  par- 
ties above  named  gratuitously  transferred  to 
him  twenty- five  shares  of  the  capital  stock 
of  said  company,  and  made  him  secretary 
thereof.  The  Ltah,  Nevada  &  California 
Stage  Company  setting  up  its  claim  to  the 
property,  K.  8adler  purchased  all  the  right, 
title  and  interest  of  the  said  Utah,  Nevada 
&  California  Stage  Company,  for  himself, 
Torre,  Barbieri  and  the  Nevada  Stage  <Sb 
Transportation  Company,  agreeing  to  give 
notes  signed  by  himself,  Torre  ana  Barbieri 
for  the  sum  of  $2,000.  When  the  time  came 
for  the  givinir  of  said  notes,  Torre  was  ab* 
lent  from  Eureka,  and  the  notes  of  Sadler, 
E[a]ev  and  Jackson  were  offered  in  lieu  there- 
)f ;  but  the  same  were  not  accepted  by  the 
lompany,  and  they  were  returned  to  the 
Qakers  thereof,  and  the  notes  of  Sadler,  Torre 
,nd  Barbieri  were  made,  and  accepted  by 
be  company,  and,  through  the  advice  of 
lenry  Rives,  the  title  of  the  Utah,  Nevada 
;  California  Stage  Company  was  taken  in 
ie  name  of  Haley,  for  the  purpose  of  com- 
tencing  a  suit  and  clearing  the  title  to  the 
roperty,  which  was  to  be  done  for  the  use 
ad  benefit  of  Sadler,  Torre  and  Barbieri, 
id  the  Nevada  Stage  &  Transportation  Com- 
iny,  but  that  the  said  Haley  never  bargained 
>r,*^ purchased,  or  paid  one  dollar  for  said 
•operty,  and  only  received  the   legal  title 

said 'property  at  the  request  of  Sadler, 
id  with  the  express  understanding  and 
Teement  that  he  was  in  all  things  to  be 
►verned  by  the  advice  of  the  said  Henry 
ives,  and  that,  if  a  suit  was  to  be  in- 
tuted,  it  was  to  be  conducted  in  a  friendly 
inner,  and  under  the  control  of  the  defend- 
ts,  and  in  their  interests,  and,  when  the 
le  thereto  was  settled,  to  convey  all.  of 
d  property  to  the  said  Sadler,  Torre  and 
rbieri,  or  to  any  person  whom  they  might 
jignate.  This  suit  for  conversion  was 
nmenced  by  the  plaintiff  while  he  was 
ing  as  secretary  of  a  corporation,  against 

corporation  and  three  of  the  stockhold- 
The  defendants  Sadler,  Torre  and  Bar- 
ri  employed  and  paid  the  fees  of  the  at- 
aey  for  the  plaintiff  and  all  the  costs  of 
;rt.  Haley  testified,  and  denied  that  there 
J  any  agreement  between  himself,  Sadler, 
Ts  and  Barbieri  that  a  judgment  should 

b^  taken  against  the  defendants  Sadler, 
re,  Barbieri  and  the  Nevada  Stage  & 
nsportation  Company;  or  that  the  suit 
lid  be  a  friendly  one,  and  should  inure 
he  use  and  benefit  of  the  defendants  above 
led.     He  admits  that  Sadler  first  spoke  to 

about  purchasing  the  title  of  the  Utah, 
ada  &  California  Stage  Company ;  admits 
g"!  ving  of  the  notes  of  Sadler,  his  own  and 
:son*s,  and  the  return  of  them  to  him; 
its  that  he  never  paid  any  money  what- 
for  the  property,  but  says  he  expected 
a  J  his  notes.     But  they  were  returned  to 

and  Sadler,  Torre  and  Barbieri  gave 
3,  and  paid  them  as  they  became  due. 
T  had  prior  thereto  paid  the  Eureka  Coun- 
ank  the  sum  of  $4,800,  and  had  been  in 
sssion  of  all  the  property. 
te  evidence  was  sufficient  to  satisfy  the 
1;  that  there  was  collusion  between  the 
itifF  and  the  three   defendants   named, 
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and  that  the  action  was  not  commenced  for 
the  purpose  of  settling  any  real  controversy 
then  existing  between  the  parties.  In  the 
case  of  BrewingUm  v.  Lowe,  1  Ind.  28,  the 
supreme  court  said :  **  We  think  these  pro- 
ceedings were  instituted  under  a  mistaken 
apprehension  of  the  proper  function  of  the 
judiciary.  Courts  of  justice  are  established 
to  try  questions  pertaining  to  the  rights  of 
individuals.  An  action  is  the  form  of  a  suit 
^iven  by  law  for  the  recovery  of  that  which 
IS  one's  due,  or  a  legal  demand  of  one's 
rights.  .  .  .  Indeed,  it  is  well  settled 
that  courts  will  not  take  cognizance  of  ficti- 
tious suits,  instituted  merely  to  obtain  ju- 
dicial opinions  upon  points  of  law. "  In  the 
case  of  Longhead  v.  Bartholomew,  reported  in 
Wright  (Ohio),  91,  Lane,  J.,  said:  ** Courts 
are  instituted  to  try  (]^ue8tions  pertaining  to 
the  real  interests  of  individuals;  to  settle 
substantial  controversies:  to  preserve  the 
peace  of  society ;  and  where  questions  sub- 
mitted to  their  action  are  merely  questions 
of  speculation,  and  where  their  discussion  is 
eorUra  boTios  mores,  or  against  public  policy, 
or  where  the  inquirv  tends  to  cast  ridicule 
upon  the  court,  or  where  the  investigation  is 
palpably  injurious  to  the  interests  or  feelings 
of  thira  persons,  without  affecting  the  sub- 
stantial rights  of  the  litigants,  some  means 
will  be  found  to  arrest  the  inquiry." 

In  the  case  of  Lord  v.  Veazie,  49  U.  S.  8 
How.  256,  12  L.  ed.  1069,  Taney,  Ch.  J., 
said  :  "It  is  the  office  of  courts  of  justice  to 
decide  the  rights  of  persons  and  of  property, 
when  the  persons  interested  cannot  adjust 
them  by  agreement  between  themselves,  arid 
to  do  this  upon  the  full  hearing  of  both 
parties.  And  any  attempt,  by  a  mere  color- 
able dispute,  to  obtain  the  opinion  of  the 
court  upon  a  question  of  law  which  a  party 
desires  to  know  for  his  own  interest  or  his 
own  purposes,  when  there  is  no  real  and 
substantial  controversy  between  those  who 
appear  as  adverse  parties  to  the  suit,  is  an 
abuse  which  courts  of  justice  have  always 
reprehended,  and  treated  as  punishable  con- 
tempt of  court.  .  .  .  The  objection  in 
the  o>ase  before  us  is  not  that  the  proceedings 
were  amicable,  but  that  there  is  no  real  con- 
flict of  interest  between  them ;  and  that  the 
plaintiff  and  defendant  have  the  same  inter- 
est, and  that  interest  adverse,  and  in  conflict 
with  the  interest  of  third  persons.  .  .  . 
A  judgment  entered  under  such  circumstan- 
ces, and  for  such  purposes,  is  a  mere  form. 
The  whole  proceeding  was  in  contempt  of 
the  court,  and  highly  reprehensible,  and  the 
learned  district  judge,  who  was  then  holding 
the  court,  undoubtedly  suffered  the  judgment 
pro  forma  to  be  entered  under  the  impression 
that  there  was  in  fact  a  controversy  between 
the  plaintiff  and  defendant,  and  that  they 
were  proceeding  to  obtain  a  decision  upon  a 
disputed  question  of  law,  in  which  they  had 
adverse  interests.  A  judgment  in  form,  thus 
procured,  in  the  eye  of  the  law,  is  no  judg- 
ment of  the  court.  It  is  a  nullity,  and  no 
writ  of  error  will  lie  upon  it.  This  writ  is 
therefore  dismissed. " 

In  Smith  v.  Junction,  R.  Co. ,  29  Ind.  546,  a 
fictitious  name  was  used  for  plaintiff  in  the 
action.  The  testimony  shows  that,  the  name 
52 
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of  Smith,  instead  of  Rfeeder,  was  more  by- 
accident  than  intentional.  But  the  court  did 
not  dismiss  the  appeal  on  that  ground,  but 
that  the  interests  of  Reeder  and  the  railroad 
company  were  not  antagonistic,  and  the  de- 
cision was  intended  to  affect  third  persons. 
See  also  Hotchkm  v.  Jonett,  4  Ind.  260.  The 
case  of  Clevela^id  v.  Chamberlain,  66  U.  S.  1 
Black,  425,  17  L.  ed.  93,  was  a  real  action. 
The  plaintiff  had  judgment.  Thereafter  de- 
fendant purchased  the  plaintiff's  judgment, 
and  perfected  an  appeal  to  the  supreme  court. 
These  facts  were  called  to  the  attention  of 
the  court.  Mr.  Justice  Grier  said :  "  This 
appeal  must  be  dismissed.  Selah  Chamber- 
lain is,  in  fact,  both  appellant  and  appellee. 
By  the  intervention  of  a  friend,  he  has  pur- 
chased the  debt  demanded  by  Cleveland  in 
his  bill,  and  now  carries  on  a  pretended  con- 
Txoversy  by  counsel,  chosen  and  paid  by 
himself,  and  on  a  record  selected  by  them, 
for  the  evident  purpose  of  obtaining  a  decis- 
ion injurious  to  the  rights  and  interest  of 
third  parties." 

In  the  case  of  Berks  County  v.  JoneSy  21 
Pa.  416,  Black,  Ch.  J.,  speaking  for  the 
court,  said:  "Without  a  doubt  the  object 
of  the  proceeding  was  not  to  settle  a  real 
dispute,  but  merelv  to  ascertain  the  law  ;  in 
other  words,  to  make  the  court  act  as  counsel 
for  the  commissioners.  But  they  have  no 
right  to  get  advice  in  this  way.  Courts 
ought  to  encourage  amicable  submissions  of 
real  disputes,  but  people  have  no  right  to 
propound  abstract  questions  to  them.  For 
this  there  is  not  only  the  clearest  reason,  but 
the  highest  authority.  .  .  .  The  judge 
of  the  common  pleas,  over lindul gent  to  the 
parties,  decided  the  law  for  them,  when  he 
might  have  stricken  the  case  from  the  record. 
With  an  easy  good  nature,  equally  inexcus- 
able, we  have  done  the  same  thing.  We  have 
considered  the  subject  with  as  much  care  as 
if  it  had  been  regularly  before  us.  and  we 
unanimously  agree  in  pronoimcing  the  opin- 
ion of  the  court  below  to  be  a  perfectly  sound 
exposition  of  the  law.  But,  because  there 
was  nothing  on  which  a  judgment  could  be 
entered,  the  writ  of  error  must  be  quashed. " 
Pittsburgh  v.   Allegheny,   1  Pittsb.  Rep.  99. 

In  the  case  of  Meeker  v.  Straat,  88  Mo. 
App.  248,  the  supreme  court  said :  "  This 
decree  cannot  stand.  Suits  contemplate  ad- 
versary parties,  although  amicable  suits  may 
be  brought  to  determine  the  respective  rights 
of  the  parties  thereto.  When  a  suit  is 
brought  with  a  view  of  affecting  the  rights 
of  third  parties,  and  it  is  apparent  that  that 
is  its  sole  object,  the  suit  ceases  to  be  ad- 
versary, and  becomes  collusive.  No  court 
should  lend  its  aid  to  such  a  proceeding, 
least  of  all  a  court  of  equity.  .  .  .  All 
these  considerations  lead  to  the  inevitable 
conclusion  that  the  decree  in  the  present  case 
was  unwarranted  by  the  law  and  the  evi- 
dence, and  that  the*^  trial  court,  instead  of 
rendering  a  decree  for  plaintiff,  should  have 
dismissed  her  bill.  Judgment  reversed,  and 
bill  dismissed." 

Courts  of  justice  are  established  for  the 
purpose  of  deciding  really  existing  questions 
of  rights  between  parties  who  in  ^ood  faith 
^submit  a  case  to  the  court  for  a  decision,  and 
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the  court  should  not  try  an  actioo  'upon  • 
feigned  issue,  or  an  abstract  question  of  lav. 
or  judicial  practice,  not  arising  out  of  cir- 
cumstances  really   existing,    in    which  the 
parties  have  a  legal  interest.     An  action  is 
a  legal  prosecution  by  a  party  complaiiuuit 
against   a   party   defendant,    to   obtain  the 
judgment  of  the  court  in  relation  to  some 
rights  claimed  to  be  secured,  or  some  remedy 
claimed  to  be  given  by  law  to  the  party 
complaining.     It  is  given  by   law.  for  the 
recovery  of  that  which  is  one's  due.  or  & 
le^al   demand  of   one's  rights.     From  the 
evidence  in  this  case  we  are  satisfied  that  ^ 
the  time   of   commencing   this  action,  the 
plaintiff  had  no  legal  demand  a^inst  the 
defendants,  and  they  did  not  infringe  upoi 
any  of  the,  plaintiff's  rights  in  relation  to 
the  property  in  controversy ;  that  the  action 
was  commenced  by  the  plaintiff  as  the  agent 
and  trustee  of  the  defendants,  and  his  denial 
"that  there  was  no  agreement  between  him- 
self and  Sadler  that  no  judgment  should  be 
taken  against  Sadler,  Torre,  Barbieri  or  the 
Nevada  Stage  &  Transportation  Company.'' 
need  occupy  but  little  attention,  as  all  the 
circumstances  connected  with  the  purchase 
and  possession  of  the   property,  as   well  as 
the  affidavits  of  Rives,  Sadler   and  Torre,  ia 
support  of  the   motion   to  dismiss,    clearly 
show   that  plaintiff  had  agreed  to  and  was 
holding  the  bill  of  sale  of  the   property  in 
trust  for  the  defendants  named,  and  for  ^leir 
use  and  benefit,  and  for  the  purpose  of  pro- 
tecting their  title  to  the  property,  and,  as 
they  supposed,  to  prevent  Townshend  fnn 
asserting  any  claim  to  the  property,  under  aa 
agreement  entered  into  by  Townshend  an  tl« 
one  part,  and  Sadler,  Torre  and  Barbieri  ga 
the  second  part,  wherein  they  covenantei  and 
agreed  "that  immediately  upon  the  receipt 
by  us  of   all  moneys  which  we  have  agreed 
to  pay  said  Eureka  County  Bank,  and  all 
money  now  due  us  from  W.  J.  Towi^hesd 
together  with  all  which  we  may  lieieafter 
have  to  pay  out  in  order  to  conduct  said  stage 
line,  and  upon  our  being  secured  from  loss 
by  reason  of  our  being  sureties   upon   the 
mail  contract  bonds  of  said   W.    J.    Town- 
shend, we  will  transfer  and  set  over  nnt* 
said  Townshend,  or  his  order,    all  of  said 
property  connected  with  said  lines  whidi  ve 
may  acquire  in  connection  with  the  cooduet 
of  said  lines,  and  which  we  may  charge  t/^ 
having  been  necessarily   purchased    in  the 
conducting  of  said  lines  and  business.     It  is 
also  understood  and  agreed  that,  in  case  we 
have  to  pay  interest,  and  any  money,  to  the 
Utah,  Nevada  &  California  Stage  CompaoT. 
in  order  to  carry  on  said  stage  lioea.  or  8» 
retain  possession  of  the  property  hereinbefciv 
mentioned  as  having  been  transferred  to  vk 
this  agreement  to  reconvey  shall  beooneo^ 
erative  until  such  interest  and  pariDest  » 
said  Utah,  Nevada  &  California  Stage  C<»- 
pany  shall  be  repaid  to  us ;"  and,  as  was  saii 
in  the  case  of   L(n^  y.    Veazie,  wpr^  asf 
judgment,  entered  under  the  above  stete  » 
facts,  would  be  a  nullity ;  and  a  ri^  of 
action  must  be  complete   before  the  sost  ii 
brought,  and  no  sutmequent  occuireiwe  «f  a 
material  fact  will  avail  the  plaintiff  i&sti»^ 
taining  tiie  suit.     Moore  v.  MapU,  25  HI.  UL 
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Therefore  the  assi^ment  of  the  judgment  by 
Haley  to  Ahern  did  not  change  the  condition 
of  things  as  to  the  fictitiousness  of  the  action 
when  commenced.  There  could  be  no  rights, 
under  such  a  judnnent,  to  assign. 

The  plaintiff  also  objected  to  the  reading 
of  the  affidavit  of  Rives,  for  the  reason  that 
the  same  was  incompetent,  irrelevant   and 
immaterial,  and  discloses  information  which 
was  obtained  when  he  was  acting  as  attorney 
for  the  plaintiff,  and   discloses   privileged 
communications  between  attorney  and  client, 
and  that  it  attempts  to  prove  facts  contrary 
to  the  admitted  allegations  of  the  complaint. 
It  did  not  disclose  privileged  communica- 
tions.   Some  of  the  statements  made  by  him 
were  in  the  nature  of  communications  re- 
ceived while  acting  as  the  agent  and  attorney 
for  the  defendants   in  the  purchase   of  the 
property   from   the   Eureka   County   Bank, 
Townshend,  and  the  Utah,   Nevada  &  Cali- 
fornia Stage  Company,  and  conversations  had 
by  Haley  and  Sadler,  in  the  presence  and 
hearing  of  Rives;* and  such   statements  are 
not  privileged,  when  the  action  is  between 
the  parties  to  the  conversation.     Michael  v. 
F(ril  100  N.    C.    178.     Where   an    attorney 
was  acting  for  both  plaintiff  and  defendant 
in  drawing  a  contract  for  them  to, sign,  com- 
munications of  the  parties  to  sucli  attorney 
are  not  confidential.     Ooodmn  Ons- Stove  dt 
M.    Go's  App.    117  Pa.  514,    10  Cent.  Rep. 
761 ;  Oriffln  v.  GHffin,  125  111.  480;  ffurllnit 
V.  Hurlbut,  49  Hun,  189. 

In  the  case  of  Bauer's  Estate,  79  Cal.  804, 
the  Supreme  Court  of  California  said : 
**  When  two  persons  address  a  lawyer  as  their 
common  agent,  their  communications  to  the 
lawyer,  as  far  as  concerns  strangers,  will  be 
privileged,  but  as  to  themselves  they  stand 
on  the  same  footinj?  as  to  the  lawjrer,  and 
either  can  compel  him  to  testify  against  the 
other  as  to  their  negotiations."  The  appel- 
lant claims  that  the  court  erred  in  granting 
said  motion  to  dismiss,  and  in  entering  said 
judgment,  for  the  reason  that  no  jury  was 
ever  waived  in  this  action.  An  answer  to 
that  objection  is  that  a  jury  was  not  de- 
manded, and  by  the  silence  of  the  plaintiff 
he  waiv^  his  right  thereto,  if  any  he  had. 

In  the  case  of  Sheets  v.  Bray,  125  Ind.  83, 
the  Supreme  Court  of  Indiana  said :  **  We 
have  been  unable  to  find  any  bill  of  excep- 
tions in  the  record  showing  a  request  on  the 
part  of  appellants  for  a  jury  trial,  and  a  re- 
fusal and  exception  thereto,  nor  is  any  such 
bill  referred  to  by  counsel  in  their  brief.  In 
the  absence  of  such  request,  the  right  to  a 
trial  by  jury,  if  such  right  existed  in  this 
case,  must  be  regarded  as  waived."  Orant 
V.  HiigTies,  96  N.  C.  177. 

The  objection  of  the  plaintiff  to  G.  W. 
Baker,  as  amicus  curiae,  making  the  motion 
to  dismiss  the  action,  is  without  merit. 
In  the  earlier  English  cases  we  find  that  any 
8tran>^er,  as  amicus  enrim,  may  move  the  court 
of  matters  apparent  in  the  writ,  and  the  court 
ex  officio  is  bound  to  abate  the  writ,  if  it  be 
vicious  for  false  Latin  or  default  of  form, 
or  that  the  one  plea  goes  to  the  whole,  and 
the  court  will  aischarge  all  others ;  or  may 
move  to  quash  an  indictment  apparently 
vicious,  be  tlie  crime  what  it  will ;  and  a 


party  was  permitted  to  state  in  court  that  he 
was  present  at  the  making  of  the  Statute  and 
what  was  the  intention  of  Parliament  in  en- 
acting the  law ;  and,  if  an  action  be  abated, 
anyone  may  move  to  have  the  verdict  set 
aside,  even  the  defendant  himself.  2  Vin. 
Abr.  175.  If  a  judge  be  doubtful  or  mistaken 
in  a  matter  of  law,  a  stander-by  may  inform 
the  court,  as  amicus  curicB.  In  some  cases, 
a  thing  is  to  be  made  apparent  by  suggestion ; 
on  the  roll,  by  motion ;  sometimes  by  plead- 
ings ;  and  sometimes  as  amicus  curia.  Tayler, 
Law  Glossary,  43,  and  29  Ind.  sxipra.  In  the 
case  of  Ex  parte  Randolph,  2  Brock.  454,  Mr. 
Nichols  appeared  as  amicus  euruf  at  the  re- 
quest of  the  court,  and  ar|i:ued  the  question 
therein  pending.  And  in  Bkc  parte  Teager, 
11  Gratt.  656,  where  the  petitioner  had  made 
application  for  a  license  to  keep  a  public 
house.  Fry,  who  was  counsel  in  a  similar 
action,  was  permitted  to  appear  as  amicus 
curia,  and  argue  against  granting  the  same. 
In  the  case  ot  People  v.  Gibl>s,  70  Mich.  426, 
Thompson  asked  permission  of  the  court  to 
assist  in  the  prosecution  of  the  case,  he  hav- 
ing theretofore  had  something  to  do  with  the 
prosecution,  but  his  request  was  denied. 
Thompson  then  suggested  to  the  court  that 
the  defendant  be  required  to  plead  to  the  in- 
formation. Counsel  for  the  defendant  ob- 
jected to  Thompson  addressing  the  court, 
the  objection  was  overruled,  and  the  defend- 
ant required  to  plead.  On  appeal, ;;  the 
supreme  court  said :  **  The  suggestion  of 
Thompson  was  one  which  might  very  prop- 
erly have  been  made,  as  amicus  curia,  by 
any  member  of  the  bar."  The  court  may, 
and  often  does,  of  its  own  motion,  ask  of 
counsel  information  upon  a  point  in  doubts 
or  in  relation  to  the  merits  of  the  case  on 
trial.     State  v.  MeCullaugh,  20  Nev.  154. 

It  is  not  only  the  right,  but  the  duty,  of 
an  attorney  of  the  court,  if  he  knows  of  has 
reason  to  believe  that  the  time  of  the  court 
is  being  taken  up  by  the  trial  df  a  feigned 
issue,  to  so  inform  the  judge  thereof ;  and 
it  is  discretionary  with  the  court  to  stay 
proceedings,  make  due  inquiry,  and,  if  the 
facts  warrant  the  suggestion,  then  dismiss 
the  case. 

The  judgment  of  tlie  dismissal  is  affirmed, 

Bi|pelow»  J.,  dissenting: 

In  the  verified  complaint  filed  in  this  ac- 
tion, the  plaintiff  alleges  that  he  is  the  owner 
and  entitled  to  the  possession  of  certain 
personal  property  of  the  value  of  $6,200, 
which  the  defendants  have  unlawfully  taken 
from  him,  and  converted  to  their  own  use. 
The  defendants  demurred ;  their  demurrer 
was  overruled ;  and,  all  but  the  bank  failing 
to  answer,  their  default  wa«  entered.  Sub- 
sequently, upon  their  motion  the  default  was 
set  aside  by  the  district  court,  but,  upon  ap- 
peal to  this  court,  20  Nev.  410,  the  order  was 
reversed.  Upon  the  return  of  the  case  to  the 
district  court,  for  further  proceedings  upon 
the  default,  on  motion  of  the  defendants' 
attorney,  G.  W.  Baker,  acting  as  amicus 
curia?,  the  action  was  dismiss^  upon  the 
ffround  that  it  was  collusive  and  fictitious* 
It  is  agreed  that  the  property  originallv  be- 
longed to  the  Utah,  Nevada  &  California 
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Stage  Company.  One  Townshend  was  in 
possession  of  it,  under  a  contract  of  pur- 
chase, the  company  retaining  title  until  it 
was  paid  for.  The  defendants  were  sureties 
upon  a  certain  bond  for  Townshend,  and  he 
was  also  indebted  to  them.  Becoming  in- 
volved, he  transferred  the  property  to  the 
Eureka  Bank,  to  which  he  was  also  indebted. 
The  defendants  paid  the  bank  the  amount 
due  it,  and  took  possession  of  the  property, 
under  an  agreement  with  Townshend  that 
when  thej'  were  indemnified  upon  the  bond, 
and  repaid  the  money  advanced  upon  the 
property,  and  the  amount  then  owing  them. 
It  was  to  revert  to  liim.  The  defendants* 
evidence,  upon  the  motion,  tends  further  to 
prove  that  the  stage  company,  demanding 
payment  of  the  balance  due  it,  was  also  paid 
by  ihe  defendants,  but  the  legal  title  to  the 
property  was  taken  in  the  name  of  the  plain- 
tiff, under  an  agreement  that  he  was  to  hold 
it  in  trust  for  them ;  that  it  was  further 
agreed  that  the  plaintiff  should  bring  this 
action,  obtain  judgment  against  the  defend- 
ants, and  sell  the  property  out  in  their  inter- 
est. This,  of  course,  vested  the  legal  title 
in  him,  but  as  a  trustee  for  the  defendants, 
other  than  the  Bank.  On  the  other  hand,  the 
plaintiff  denies  this,  and  upon  the  hearing 
of  the  motion  testified  that  he  boueht  the 
property  for  his  own  purposes,  paid  for  it 
•  with  his  notes,  and  that  there  was  no  agree- 
ment or  understanding  that  he  should  hold 
it  in  trust  or  in  any  manner  for  the  defend- 
ants. Under  these  circumstances,  I  shall 
not  investigate  the  evidence,  to  determine 
whether  the  plaintiff's  or  the  defendants' 
contention  is  tlie  better  supported  by  it.  In 
my  judgment,  the  principles  asserted  in  Lord 
V.  Venzie,  49  U.  S.  8  How.  251,  12  L.  ed. 
1067,  and  similar  cases,  concerning  fictitious 
actions,  have  no  application  here.  Taking 
the  broadest  and  most  charitable  view  of  the 
defendants'  case  as  presented  upon  the  mo- 
tion, it  appeared  that  the  plaintiff  alleged 
by  his  verified  complaint  that  he  was  the 
owner  and  entitled  to  the  possession  of  the 
property.  The  defendants  admit  that  he 
holds  the  legal  title,  but  claim  that  it  is 
only  in  trust  for  them,  and  consequently  he 
is  not,  as  against  them,  entitled  to  its  pos- 
session, norlo  recover  its  value.  The  burden 
of  showing  this  is,  of  course,  upon  them. 
This  is  the  ordinary  situation  in  a  contested 
lawsuit :  The  plaintiff  asserts  a  right,  which 
the  defendant  denies.  Under  such  circum- 
stances, it  has  heretofore  been  supposed  that 
the  parties  are  entitled  to  a  regular  trial, 
either  with  or  without  a  jury,  as  they  may 
elect,  to  determine  whether  this  right  exists 
or  not.  This  is  perhaps  the  first  time  where, 
in  advance  of  the  trial,  against  the  protests 
of  one  of  the  parties,  the  case  has  been  taken 
up,  the  evidence  heard,  and  the  merits  of 
the  action  decided  upon  a  simple  motion, — 
decided,  too,  against  a  plaintiff  whose  evi- 
dence made  at  least  a  prima  facie  case,  such 
a  case  as  would  have  prevented  a  nonsuit 
upon  a  trial.  Unquestionably,  before  it 
could  be  determined  that  the  action  was  col- 
lusive, it  was  necessary  to  decide  the  very 
point  in  dispute  between  the  parties;  that 
IS;  that  the  plaintiff  was  holding  the  title  to 
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the  property  in  trunt  for  the  defendants.  If 
he  was  not,  if,  as  he  alleged  and  testified, 
it  was  absolutely  his,  and  tbej  were  wrong- 
ful ly  detaining  it  from  him,  then  there  wis 
no  collusion  in  commencing  the  action,  mr 
in  maintaining  it.  In  determining  this  point 
against  him,  the  court  decided  in  the  de- 
fendants' favor  the  only  defense  they  coold 
possibly  have  made,  had  tbev  been  allowed 
to  answer.  Usually,  after  a  claim  legal  upoi 
its  face  is  sufficiently  stated  in  a  complaint 
and  the  defendant  has  lost  the  right  to  make 
any  defense,  judgment  goes  against  him  as  a 
matter  of  course.  But  here,  after  this  rigte 
had  been  lost,  the  defendants  were  allomi 
upon  a  mere  motion,  to  make  their  whole 
defense,  and  in  a  much  more  expeditioos 
manner  than  they  could  bad  they  been  per- 
mitted to  answer.  I  say  the  defendants  woe 
allowed,  because  the  proposition  that  Mr 
Baker,  who  had  been  their  attorney  thnmgii 
all  these  ^ears  of  litigation,  made  this  mo- 
tion, not  in  their  interest,  but  aa  an  amicm$ 
GuricB, — a  friend  of  the  court, — is  too  tiaas- 
parent  for  sober  consideration. 

2.  If  the  transaction  was  joat  what  the 
defendants  claim  it  to  have  been,  if  die 
plaintiff  took  the  title  to  the  proper^  in 
trust  for  the  defendants,  and  commenced  the 
action  in  their  interest,  it  also  appears  clearly 
enough  that  this  was  done  for  the  purpose  oif 
obtaining  some  unfair  advantage  of  Towd> 
shend  or  his  creditors.  It  is  hard  to  deter 
mine  just  what  their  ideas  were.  probabiT 
owing  to  the  fact  that  they  themselves  did 
not  have  a  clear  perception  of  them,  but  it  is 
safe  to  say  that  men  do  not  resort  to  sncii 
crooked  methods  for  honest  purposes.  Thr 
bill  of  sale,  vesting  the  legal  title  to  thr 
property  in  the  plaintiff,  was,  in  my  jodg 
ment,  under  the  circumstances,  equiva^^ 
to  the  deed  in  Peterson  v.  Broftn,  IT  Xei". 
175,  and  brings  the  case  directly  within  the 
principles  there  laid  down.  In  (he  attemr% 
to  overreach  someone  else,  through  the  tieafh- 
ery  of  their  confederate,  they  have  beea 
caught  in  their  own  trap,  and  neither  lam 
nor  justice  calls  upon  the  courts  to  inlerf«t 
in  their  behalf.  Why  this  should  be  thr 
rule  has  been  so  clearly  and  fully  stated  2* 
the  last- mentioned  case  that  I  refrain  froK 
saying  more  concerning  it. 
.  \  fictitious  case  is  one  where,  withocz 
there  bein^i:  any  real  litigation  between  tbr 
parties,  a  pretended  case  is  presented,  a 
which  it  is  sought  to  obtain  an  authoritatirc 
decision  of  some  point  of  law  that  wilL  aa 
a  precedent,  determine  the  rights  of  otbcsa^ 
who  may  have  a  real  controversy  with  thr 
parties  to  this  collusive  proceeding.  Tlaa 
constitutes  a  fraud  upon  the  third  person,  aa 
well  as  the  court,  because  it  is  highly  jn^ 
able  that  only  one  side  will  be  propai^ 
presented  or  argued,  and  that  cooseqaHi^ 
a  biased  decision  will  be  rendered,  tlut  vS 
affect  their  rights  without  their  being  ha 
This  is  not  that  kind  of  a  case.  Tlieie  isa» 
question  of  law  to  be  decided  here.  1 
whatever  may  have  been  the  purpose  iai 
beginning,  will  the  result  anect  any  1 
person.  This  is  a  case  of  attempted*  ii 
where  the  parties  to  the  attempt  after  | 
a  certain  length,  and  after,  perhapa. 
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all  the  benefits  they  expected  from  their 
acts,  ha^e  fallen  out,  the  same  as  they  did 
in  Peterson  v.  Brovm,  and  now  the  defend- 
ants are  trying  to  relieve  themselves  from  a 
position  which  they  have  voluntarily  as- 
sumed, by  showing  that  the  bill  of  sale  was 
not  made,  and  the  action  based  thereon  was 
not  brought,  bona  flde,  but  for  the  purpose 
of  deceiving  and  overreaching  others.  To 
permit  them  to  do  this  is  to  allow  them  to 
plead  their  own  fraud  in  avoidance  of  the 


consequences  of  their  acts.  Of  course,  the 
plaintiff  did  not  demand  a  jury  trial  upon 
the  hearing  of  the  motion.  He  would  not 
have  been  entitled  to  it,  if  he  had ;  for  juries 
are  not  called  to  decide  motions.  Upon  this 
point  the  error  of  the  court  consists  in  hear- 
ing and  deciding,  upoBH|h|re  motion,  the 
entire  merits  of  the  a(4i|H|i/|thout  a  trial 
of  any  klQd,  either  witE^HTlnthout  a  jury. 
I  thixik  the  judgment  should  he  reversed. 
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Albert  LILIENTHAL  et  al. 

c. 
SUFFOLK  BREWING  CO. 

(....Mass ) 

1*  An  oral  condition  that  an  order  shall 
"be  no  sale**  if  the  market  price  is  not  as  it  Is 
represented,  is  a  condition  aubeequent  and  not 
precedent  and  cannot  be  proved  to  affect  the 
terms  of  an  unconditional  written  order. 

8*  False  statements  as  to  the  market 
price  of  hops*  made  to  the  president  of  a 
brewiner  company  to  induce  the  purchase  of  a 
carload,  do  not  Justify  its  rescission  where  he 
said  as  to  the  statements  first  made  that  he  did 
not  believe  them,  and  as  to  others  that  he  had  no 
means  of  Inf  ormatloa,  and  In  addition  made  an 
oral  condition  on  ffivlngr  a  written  order  for  the 
hops  that  It  should  be  no  sale  if  the  price  was  not 
as  represented. 

(June  27, 1891.) 

REPORT  by  the  Superior  Court  for  Suffolk 
County  for  the  opioion  of  the  Supreme 
Judicial  Court,  after  directing  a  verdict  in  fa- 
vor of  plaintiffs  of  an  action  brought  to  recov- 
er damages  because  of  defendant  s  refusal  to 
comply  with  his  alleged  contract  to  accept  and 
pay  for  certain  hops.  Jvdgment  on  t/ie  ver- 
dict. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  Warren  A  Brandeis*  for  plain- 
tiffs: 

The  evidence  offered  to  prove  the  alleged 
condition  was  inadmissible. 

It  tended  to  show  only,  that  the  contract 
made  contained  a  term  not  set  out  in  the  writ- 
ten memorandum,  a  condition  subsequent,  by 


which  the  defendant's  obligation  might  be  dis- 
charged, and  not  that,  owing  to  a  condition 
precedent,  the  defendant  had  never  assumed 
any  obligation. 

Hunt  V.  Wyman,  100  Mass.  198;  Gordon  v. 
Nieman,  118  N.  Y.  152;  Beynolds  v.  Robinson, 
87  Hun,  561;  Folep  v.  Cowgill,  6  Blackf.  18; 
Brewster  v.  Potruff,  55  Mich.  129;  Daley  v. 
W,  W.  Kimball  Co.  67  Iowa,  132;  Dulanep  v. 
Burke  (l^abo)  March  5, 1890;  Bans  v.  Randall, 
115  Mass.  547:  Fitz  v.  Gomey,  118  Mass.  100; 
Souires  v.  Amherst,  5  New  Eng.  Rep.  148,  145 
Mass.  192;  Chemical  Electric  Light  d  Power 
Co.  V.  Howard,  150  Mass.  495;  Griel  v.  Lomax, 
86  Ala.  182;  Masonic  Temple  Asso.  Y.Channell, 
48  Minn.  858;  Niehelson  v.  Eeces,  94  N.  C.  559; 
Hubbard  v.  Mars/tall,  50  Wis.  822. 

The  elements  necessary  to  establish  the  de- 
fense of  false  representations  are  a  misrepre- 
sentation, bv  the  party  charg^ed,  of  a  material 
fact,  not  within  the  observation  of  the  other 
party,  the  person  making  the  representation 
either  knowing  it  not  to  &  true,  or  having  no 
knowledge  on  the  subject,  and  making  it  with 
utter  disregard  to  its  truth  or  falsity." 

Cooper  V.  Lovering,  106  Mass.  77,  79. 

The  statements  made  in  this  case  were  not 
representations  of  facts,  but  expressions  of 
opinion  and  judgment.  Brown  v.  Castles,  11 
Cush.  848;  Hemmer  v.  Cooper,  8  Allen,  884; 
Manning  v.  Albee,  11  Allen,  520,  522;  Bieh- 
ardson  v.  Noble,  77  Me.  890;  Bourn  v.  Bavis, 
76  Me.  223;  Foley  v.  Coiogill,  5  Blackf.  18; 
Cronk  v.  Cole,  10  Ind.  485;  Graffenstein  v. 
Epstein,  23  Kan.  448. 

Such  statements  are  mere  instances  of  "deal- 
er's talk"  and  unaccompanied,  as  they  were  in 
the  case  at  bar.  by  the  affirmance  of  any  spe- 
cific facts  to  induce  belief,  afford  no  ground. 


NoTV.- sales  not  affected  by  oral  conditions  subse- 
quent. 

The  misrepresentation  which  will  vitiate  a  con- 
tract of  sale  must  relate  to  a  material  matter  consti- 
tuting an  inducement  to  the  contract,  respecting 
which  the  complaining  party  had  no  means  of 
knowledge,  and  upon  which  he  relied,  and  by 
which  he  was  actually  misled  to  his  injury.  Slaught- 
er V.  Gerson,  80  U.  8.  18  Wall.  879,  20  L.  ed.  eS7; 
Smith  V.  Richards,  38  U.  S.  18  Pet.  26,  10  L.  ed.  42: 
Powell  V.  Adams,  08  Mo.  &96. 

An  executed  contract  will  not  be  rescinded  in 
equity  for  representations  which  are  mere  expres- 
sions of  opinion,  or  for  errors  as  to  facts,  which 
did  not  change  the  conduct  of  the  parties.  Johans- 
son V.  Stephanson  (U.  8.)  88  L.  ed.  1009. 
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If  a  purchaser  does  not  avail  himself  of  the 
means  of  knowledge  within  his  reach,  he  will  not  be 
heard  to  say,  in  Impeachment  of  the  contract  of 
sale,  that  he  was  deceived  by  the  vendor's  misrep- 
resentations.   Slaughter  v.  Gterson,  supra. 

Where  there  has  been  an  innocent  misrepresenta- 
tion or  misapprehension  It  does  not  authorize  a 
rescission  of  the  contract  unless  it  is  such  as  to 
show  that  there  is  a  complete  difference  in  sub- 
stance between  what  was  supposed  to  be  and  what 
was  taken  so  as  to  constitute  a  failure  of  considera- 
tion. Kennedy  v.  Panama,  N.  Z.  ft  A.  R.  Mail  Co. 
L.  R.  2  Q.  B.  680. 

Conditional  sales.  See  nates  to  Daugherty  v. 
Fowler  (Kan.)  10  L.  R.  A.  814;  Hineman  v.  Mat- 
thews (Pa.)  10  L.  R.  A.  838;  Hays  v.  Jordan  (Qa.) 
9  L.  R.  A.  878;  Dunn  v.  State  (Ga.)  8  L.  R.  A.  199. 
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even  if  willfully  false,  for  avoiding  a  con- 
tract. 

Medbury  v.  Watson,  6  Met.  246,  259;  Veaaey 
V.  Doton,  8  Allen,  380;  Parker  v.  Moulton,  114 
Mass.  99;  Poland  v.  Brownell,  131  Mass.  138; 
Deming  v.  Darling.  2  L.  R.  A.  743.  148  Mass. 
504. 

The  facts  were  "wlihin  the  observation"  of 
the  defeodant. 

Having  bad  f nil  iheans  of  informing  himself, 
his  reliance  was  not  reasonably  placed  on  the 
statements  made,  and  even  if  those  statements 
had  been  willfully  false  representations  as  to 
material  facts,  thev  would  afford  no  defense. 

Salem  India  Bubber  Co,  v.  Adams,  28  Pick. 
256.  265;  Br&wn  v.  ^Uach,  107  Mass.  864,  368; 
Savage  v.  Stecens,  126  Mass.  207. 

It  is  only  when  the  knowledge  is  peculiarly 
in  the  possession  of  one  party  that  his  state- 
ment can  be  relied  on  by  the  other. 

^'owlan  V.  Cain^  3  Allen,  261;  Bums  v. 
Lane,  138  Mass.  350,  356. 

The  market  value  of  a  commodity  has  re- 
peatedly been  held  not  to  be  a  fact  peculiarly 
within  the  knowledge  of  one  party,  at  least 
where  the  other  has  means  of  information. 

Foley  V.  CowgUl,  Oronk  v.  Cole^  Graffenstein 
V.  Epstein  and  Poland  v.  Brownell,  svpra, 

Messrs.  Alfred  Hemenway  and  H.  F. 
Naphen,  for  defendant: 

Pxilse  representations  for  the  purpose  of 
avoiding  a  contract  must  be  material,  inducing 
the  contract. 

Reese  River  Mining  Co.  v.  Smith,  L.  R.  4  H. 
L.  64;  Ne^cbigging  v.  Adam,  L.  R.  84  Ch.  Div. 
582. 

It  is  enough  that  the  statement  is  untrue  and 
relied  upon.  It  is  no  defense  that  one  had 
means  of  discovering  the  truth. 

Redgrave  v.  Hurd,  L.  R.  20  Ch.  Div.  1. 

The  principal  is  responsible  for  his  agent's 
misstatement. 

White  V.  Sawyer,  16  Gray,  586:  Bennett  v. 
Judson,  21  N.  Y.  238;  Tjoeke  v.  Stearns,  1  Met. 
560;  Jejfrey  v.  Bigelotc,  18  Wend.  518;  Udell 
V.  Atherton,  7  Hurlst.  &  N.  172;  Barwick  v. 
English  Joint  Stock  Bank,  L.  R.  2  Exch.  259: 
Blacklnirn  v.  Vigors,  L.  R.  17  Q.  B.  Div.  608- 
559;  FulUr  v.  Wilson,  8  Q.  B.  58;  DoheU  v. 
Stecens,  8  Bam.  &  C.  628;  Rogers  v.  Hadley, 
2  Hurlst.  &  C.  227. 

The  market  value  of  a  staple  like  hops  is  a 
fact,  not  an  opinion. 

Whitney  v.  Thadier,  117  Mass.  528. 

It  is  not  needful  that  the  defendant  be  fraudu- 
lently induced  to  forbear  inquiry  if  he  really 
relied  on  statement  of  plaintiffs'  agent. 

Hogan  v.  Wixted,  138  Mass.  270;  Litchfield 
V.  Hutchinson,  117  Mass.  195;  Letois  v.  Jewell, 
151  Mass.  345;  Gliatham  Furnace  Go,  v.  Mof- 
fatt,  147  Mass.  403,  and  cases  there  cited; 
Pedrick  v.  Porter,  5  Allen.  324;  Jewett  v.  Gar- 
Ur,  132  Mass.  335. 

The  condition  precedent  to  this  paper  be- 
coming a  contract  was  that  the  market  price 
September  10  should  be  found  by  the  defend- 
ant's treasurer  to  be  thirty  cents. 

The  paper  was  delivered  in  a  way  analogous 
to  a  deed  delivered  as  an  escrow. 

Pyvi  V.  Campbell,  6  El.  &  Bl.  870;  Banner- 
man  V.  White,  10  C.  B.  N.  8.  844,  81  L.  J.  C, 
P.  28-31;  Wallis  v.  Littell,  11  C.  B.  N.  S.  869- 
875;  Murray  v.  Stair,  2  Barn.  &  C.  82;  Wilson 
12  L.  R.  A. 


V.  Powers,  181  Mass.  539;  BeU  ▼.  Ingestn,  12 
Q.  B.  817;  Lloyd  v.  Howard,  15  Q.  B.  995- 
1000;  Qorgerly  v.  GuthbeH,  2  Bos.  &  P.  (N.  R.) 
170. 

Holmest  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  contract  for  refusion 
to  accept  and  pay  for  seventy  bales  of  hops 
bought  of  the  plaintiffs   by   the  defendant 
The  defenses  are  that  the  defendant  was  in- 
duced to  make  the  contract  hy  the  frauduleot 
representations  of  the  plaintiff's  agent  oae 
Horst,  as  to  the  market  price  of   hops,  and 
that  the  agreement  was  made  subject  to  a 
condition  on  the  same  matters,  which  was 
not  satisfied.     According  to  the  testimony  fA 
Smith,  the  defendant's  president,  who  made 
the  bargain  with  Horst,  Horst  called  on  him 
several  times  tryine  to  sell  hops.     On  a  Sat- 
urday, Horst  said  "hops  were  worth  iwentr- 
flve  cents  and  Smith  told  him  he  didn't  can, 
he  didn't  believe  hops  were  worth  twenty- 
five  cents.     On  the  next  Monday,  September 
10,  1888,  Horst  called  again  and  said  that 
hops  had  advanced  very  much  since  last  week, 
that  they  were  now  thirty  cents  &  pound. 
Smith  said  he  didn't  care,  he  wasn't  in  want 
of  hops.    But  being   urged  said,  ''If  hope 
are  going  as  you  say  very  high,  I  will  buy 
ten  bales  and  run  the  risk,  at  thirty  cents  a 
pound.  ^    Horst  refused  and  pulled  out  sonw 
telegrams,  written  in  hieroglyphics,  statin; 
that  hops  before  a  week  would  be  thirty- five 
cents.     Smith  told  him  he  had  no  means  cf 
information  ;  at  all  events  he  was  not  in  the 
market  for  hops ;   but  after  a  good  deal  fi^ 
urging  told  him  he  would  sign  a  memoran- 
dum for  a  carload  of  seventy  bales  on  the 
condition  that  "  when  I  return  from  Canadi 
and  find  out  that  it  was  not  the  market  prjcr 
it  will  be  no  sale. ""    At  the  same  time  Smitk 
signed  and  delivered  a  memorandum  for  tbr 
defendant:    "We  have  this  day  bought  of 
Lilienthal  Bros,  seventy  bales,"  etc.,  stating 
the  terms  of  the  bargain  and  mentioning  ao 
condition.     On  the  18th  the  plaintiffs  wnAt 
confirm inir  the  sale  and  thanking  the  defeod- 
ant.    Smith  further  testified  that  on  his  w 
turn  from  Canada  on  September  24  be  fou:^ 
that  the  best  hops  in  Boston  were  offered  fur     i 
twenty -five  cents  on  September  10,  and  we 
will   assume  there  was  other  evidence  thtf 
that  or  about  that  was  the  market  price,     l^ 
September  25,  Smith  wrote  the  plaintiffs  ac 
knowledging  their  letters  and  saying  nothis^ 
of  the  alleged  condition,  but  complainic^ 
that  "although  of  course  I  had  no  busise* 
to  be  ignorant  of   the  state  of   the  marker* 
Horst  had  misrepresented  it,  and  that  nnles 
there  was  some  concession  he  should  net  ar 
cept  the  hops.     Later  the  hops  were  refused 

So  far  as  the  alleged  condition  goes,  it 
seems  to  us  impossible  to  construe  it  as  i 
condition  precedent  to  the  existence  of  tk 
contract,  as  in  Wilson  v.  /Vtrera,  ISl  Ma* 
589.  The  language  testified  to  imports  tM 
a  contract  has  been  made  or  is  about  to  te 
made,  which  is  to  be  off  in  a  certain  ew* 
thereafter,  not  that  the  defendant  will  laii* 
a  contract  with  the  plaintiffs  at  scsa»  tiM 
in  the  future  in  case  Smith  finds  H«n<^  _ 
statement  to  be  true.     The  conomon  sesse  s 
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the  thing  and  the  correspondenoe  of  the 
parties,  if  consistent  with  the  existence  of 
anj  condition  at  all,  leads  to  the  same  result. 
The  plaintiffs  assume  in  their  letter  that  a 
sale  has  taken  place.  The  defendant  in  his 
answer  does  the  same  thing.  He  says  he  gave 
HoUst  an  order  for  seventy  bales,  and  his 
suggestion  that  Horst  misrepresented  the 
market  price  as  a  ground  for  a  concession  is 
quite  inconsistent  with  the  notion  that  the 
moment  only  then  had  arrived  for  making  a 
contract  and  that  its  existence  depended  on 
what  he  should  then  have  discovered  for  him- 
self touching  the  market  price. 

It  is  admitted  that  if  the  alleged  condition 
was  a  condition  subsequent  the  defendant 
was  not  entitled  to  prove  or  to  rely  upon  it. 
There  could  be  no  argument  that  it  was  a 
wbsequent  modification  of  the  written  mem- 
)randum.  It  was  strictly  contemporaneous 
»lk.  Glark  v.  Roughion,  12  Gray,  38,  40, 
11.  This  bein^  so,  of  course  the  defendant 
»uld  not  modify  by  spoken  words  the  effect 
>f  a  writing  signed  by  it,  which  purported 
o  set  forth  all  the  terms  of  the  bargain  and 
o  bind  the  defendant  unconditionally  to  ac- 
lept  the  hops.  DavU  v.  Randall,  115  Mass. 
(47;  Batehelder  v.  Queen  Ins.  Co.  135  Mass. 
49;  Gordon  v.  3/ieman,  118  N.  Y.  152; 
')aly  V.    W,    W.  Kimball  Co.  67  Iowa,  183. 

As  the  foregoing  considerations  justify  the 
uling  of  the  court  below  that  the  alleged 
ondition  was  no  defense,  we  need  go  no 
urther. 

Next,  as  to  fraud.    Prima  facie  a  statement 


to  an  experienced  dealer  in  hops  as  to  the 
market  value  of  the  article  he  is  asked  to  buy 
is  dealer's  talk  on  a  subject  about  which  the 
seller  has  a  ri^ht  to  assume  that  the  buyer 
will  make  up  his  mind  for  himself,  the  means 
of  information  being  equally  open  to  both. 
Manning  v.  Albee,  11  Allen,  520,  522 ;  Poland 
V.  Brownell,  181  Mass.  188 ;  Derning  v.  Darl- 
ing, 148  Mass.  504,  2  L.  R.  A.  743 ;  Foley  v. 
CmpgiU,  5  Blackf .  18 ;  Gronk  v.  Cole,  10  Ind. 
485;  Graffenstein  v.  Epstein,  28  Kan.  448. 
Assuming,  for  the  sake  of  argument,  that  a 
case  might  be  supposed  in  which  a  jury 
would  be  warranted  in  finding  from  other 
facts  beside  the  mere  making  or  the  repre- 
sentation that  the  buyer  reasonably  surren- 
dered his  judgment  to  the  seller  (Whiteside 
V.  Brawley,  152  Mass.  138),  this  is  not  such 
a  case.  There  were  no  such  other  facts. 
Moreover  Smith's  answer  to  Horst  on  Satur- 
day was  direct  that  he  did  not  believe  Horst's 
statement.  So  on  Monday  Smith's  answer 
to  Horst,  that  he  had  no  means  of  informa- 
tion, imported  in  polite  terms  that  he  did 
not  rely  upon  Horst,  and  if,  as  he  says. 
Smith  made  a  condition  that  if  he  found  the 
price  given  was  not  the  market  price  the  sale 
was  to  be  off,  he  told  Horst  in  efifect  that  he 
did  not  rely  upon  him  but  meant  to  find  out 
for  himself.  The  only  fair  inference  from 
the  evidence  for  the  defendant  is  that  its 
a^ent  relied,  not  upon  Horst's  statements,  but 
upon  an  oral  condition,  which  fails  for  the 
reasons  which  we  have  given. 
Judgment  on  the  verdict. 
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L*   It  is  the  duty  of  a  passengfer,  if  he 
has  not  the  required  ticket  or  token  evl- 

•  Head  notes  by  Lord,  J, 


NoTE,^EJ€ctme'nt  of  passenger  for  refusdf  to  pay 
fare. 

Many  lines  of  strict  analogy  in  a  case  recently 
KSided  by  the  New  York  Court  of  Appeals  neces- 
tate  its  production  in  its  Immediate  connection. 
tiat  case  is  authority  for  the  proposition  that  a 
g-ulation  of  a  railroad  company  requiring  paflsen- 
srs  either  to  present  evidence  to  the  conductor  of 
right  to  a  seat,  when  reasonably  required  so  to  do, 

to  pay  fare,  is  reasonable:  and  for  noncompliance 
erewitb  a  passenger  may  lawfully  be  put  off  the 
ftin .  And  the  wrongful  taking  of  the  passenger^s 
jket  by  the  conductor  of  a  previous  train,  in 
ilch  %h.e  former  had  performed  part  of  his  jour- 
y,  does  not  exonerate  him  from  compliance  with 
is  reKulntion.  Townsend  v.  New  York  C.  ft  H.  R. 
Co.  fi6  N.  Y.  266. 

rn  Cheney  v.  Boston  ft  M.  R.  Co.  11  Met.  121,  the 
UntUr  purchased  a  ticket  for  a  passage  from 
laham  to  Boston.  It  was  a  rule  of  the  defendant 
ftt  a  paaaenfirer  should  go  throu^rh  in  the  same 
lin  of  cars.    The  plaintiff,  after  taking  his  seat, 

L.  R.  A. 


denoing  his  right  to  travel  on  that  train,  to  pay 
his  fare  or  quietly  leave  the  train  when  requested, 
and  resort  to  his  appropriate  remedy  for  the  ^ 
damages  he  has  sustained ;  and  if  he  attempts  to 
retain  his  seat  without  paying  his  fare,  and  is 
expelled  by  the  conductor,  using  no  more  force 
than  is  necessary,  he  can  recover  no  dalnaires  for 
the  injury  incurred  by  such  expulsion. 
IB.  When  it  is  admitted  that  a  railroad 
eompany  is  the  owner  of  a  railroad 
then  being  operated^  a  presumption  arises  that 


was  so  informed,  and  remonstrated.  He  stopped 
at  an  intermediate  place,  and  went  aboard  of  the 
next  train  and  was  required  to  pay  fare  again. 
The  action  was  for  money  had  and  received  and 
for  breach  of  contract.  The  court  held  that  the 
plaintliT  could  not  recover.  This  case  is,  in  prin- 
ciple, in  point.  See  also  Pierce,  Am.  Railway  Law, 
401. 

A  regulation  made  by  a  railroad  corporation 
requiring  passengers  to  exhibit  their  tickets  when- 
ever requested  by  the  conductor,  and  directing  the 
ejection  from  the  cars  of  those  who  should  refuse 
to  do  so,  is  a  reasonable  and  proper  one.  The  pas- 
senger is  bound  to  conform  to  such  regulation,  and 
forfeits  his  right  to  be  carried  further  by  his  refu- 
sal to  comply  with  it  Hibbard  v.  New  York  ft  B. 
R,  Co.  15  H.  Y.  456. 

If  the  plaintiff  had  forfeited  his  right  to  be  car- 
ried as  a  passenirer  by  refusing  to  show  bis  ticket 
when  requested  to  do  by  the  conductor,  and  if  the 
right  was  not  restored  by  subsequently  complying, 
then  his  expulsion  was  lawful  and  he  has  nothing 
to  complain  of,  unless  greater  force  and  violence 
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the  same  Is  operated  by  the  oompany  owning  it. 
aDd  the  burden  of  proof  is  upon  suoh  company 
to  show  to  the  satisfaction  of  the  Jury  that  such 
is  not  the  fact. 

(June  24. 1891.) 

APPEAL  by  defecdant  from  a  judgment  of 
the  Circuit  Court  for  Wasco  County  pin 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  plaintiff's  alleged  wrongful 
ezpulsioD  from  defendant's  train,    liever^d. 

The  facts  are  stated  in  the  opinion. 

Me89r$.  W.  W.  Cotton  and  Gilbert  A 
Snow,  for  appellant: 

The  right  of  a  passenger  by  virtue  of  his 
payment  of  fare  is  a  right  to  a  continuous  ride, 
though  the  railway  company,  through  its  au- 
thorized agents,  may  by  express  agreement 
provide  otherwise. 

Dreio  V.  Central  PUc.  R,  Co.  51  Cal.  426; 
Wyman  v.  Northern  Pac.  R  Co.  84  Minn.  210. 
22  Am.  &  Eng.  R.  R.  Cas.  402;  Townsend  v. 
Neu)  York  Cent,  dt  H.  R.  R.  Co.  56  N.  Y.  295. 

As  between  passenger  and  conductor,  and 
the  expulsion  of  the  former  by  the  latter,  the 
passenger  must  have  what  has  been  required 
by  the  regulations  of  the  company  as  conclu- 
sive evidence  of  a  ri^ht  to  ride. 

Hibbard  v.  New  York  cfe  E.  R.  Co.  15  N.  Y. 
455;  Towrmnd  v.  New  York  Cefit.  d  H,  R  R. 
Co.  56  N.  Y.  299;  Mosher  v.  St.  Louis,  1.  M.  <fc 
8.  R.  Co.  28  Fed.  Rep.  326,  127  U.  S.  890,  82 
L.  ed.  249;  haXt  v.  MemphUi  d  C.  R.  Co.  15 
Fed.  Rep.  57;  Bradshaw  v.  Sovth  Boston  R.  Co. 
185  Mass.  407.  16  Am.  &  Eng.  R.  R.  Cas.  886; 
Petrie  v.  Pennsylmnia  R.  Co.  42  N.  J.  L.  449; 


AtchUon,  T.  d  8.  F.  R.  Co.  ▼.  GanU,  88  Km. 
618;  PuUman  Palace  Car.  Co.  v.  Reed,  75  IlL 
125;  Chicago,  B.  d  Q.  R  Co.  v.  Orimn,  «8  IlL 
499;  Prince  v.  International  d  6.  ^.  R.  Co.  M 
Tex.  146;  Qutf,  C.  d  8.  F.  R.  Co.  v.  Campidl, 
76  Tex.  174;  Frederick  ▼.  Marquette,  U.  d  0. 
R.  Co.  87  Mich.  842;  Lake  Shore  d  If.S.R 
Co.  V.  Pierce,  47  Mich.  277;  Hufford  ▼.  Ornnd 
Rapid*  d  7.  R.  Co.  58  Mich.  118;  WHUtUJ. 
Buffalo  d  R.  R.  Co.  14  Barb.  590;  Hill  v.  ^ra- 
euHC,  B.  d  N.  Y.  R.  Co.  68  N.  Y.  101;  YorUm 
V.  MUvHivkee,  L.  8.  d  W.  R.  Co.  54  Wis.  238; 
Shelton  v.  Lake  Sliore  d  M.  S.  B.  Go.  29  Obb 
St.  214:  Pennsylvania  Co.  v.  Bine,  41  Ohio  St. 
276;  Louisville  dN  R.  Co.  v.  Fleming,  14  Let. 
128,  18  Am.  &  Eng.  R.  R  Cas.  847;  Penusft- 
vania  R.  Co.  v.  ConneU,  112  IlL  205;  DotCM  v. 
New  York  d  N.  B.  R.  Co.  36  Conn.  287; 
Jerome  v.  Smith,  48  Vt.  280. 

The  action  in  this  case  was  grounded  upon  a 
supposed  lawfulness  on  the  train,  arising  from 
what  plaintiff  contended  was  a  right,  giowinf 
out  of  mere  contract,  and  without  any  evidence 
of  his  right  to  exhibit  to  the  officers  in  cliar|e 
of  the  train.  For  the  damage  recovered  m 
this  action,  this  character  of  action  was  im- 
properly brought. 

SJtelton  V.  Lake  Shore  dM.S.R.Co.29  Ohio 
St.  214;  Mosher  v.  St.  Louis,  L  M.  d  S.  R.  Cb. 
28  Fed.  Rep.  826, 127  U.  8.  890,  82  L.  ed.  249: 
St.  Louis  d  K.  C.  B.  Co.  v.  MarshaU,  78  Ma 
610,  18  Am.  &  Eng.  R.  R  Cas.  248. 

Where  a  party  has  no  evidence  of  his  right 
to  ride,  but  has  in  fact  some  contnct  which 
might  give  him  a  right  if  specifically  enfoiccd, 
he  cannot  undertake  its  specific  performance, 
invite  force  for  his  expulsion,  and  then,  having 


were  used  than  his  own  reeistanoe  rendered  neces- 
sary.   Ibid. 

The  Wisconsin  Court  of  Appeals,  in  a  unanimous 
opinion  delivered  by  ChUf  Justice  Cole,  referring 
to  the  case  of  Townsend  v.  New  York  Cent.  &  H. 
R.  B.  Co.,  mpra,  says:  '*The  court  held  that  he  was 
lawfully  put  off  the  train,  notwithstandiner  the 
wronetul  act  of  the  previous  conductor  in  takingr 
his  ticket.  The  case  is  well  considered,  and  the 
opinion  by  Judat  Grover  Is  very  instructive.  8ub- 
stBDtiaUy  the  same  doctrine  as  to  the  rierhts  and 
duties  of  passengers  is  laid  down  in  Shelton  v.  Lake 
Shore  ft  M.  8.  R.  Co.  29  Ohio  St.  214;  Downs  v.  New 
York  &  N.  H.  R.  Co.  86  Conn.  287,  and  McClure  v. 
Philadelphia  &W.B.R.  Co.  84  Md.  532.'*  SeeYorton 
V.  Milwaukee,  L.  S.  ft  W.  R.  Co.  54  Wis.  289, 6  Am.  ft 
Bng.  B.  R.  Cas.  322. 

In  the  case  last  above  cited  it  was  held:  A  regu- 
lation  by  a  railway  company  by  which  one  who  has 
paid  his  fare  between  two  points  on  the  road,  who 
desires  to  stop  over  at  an  intermediate  point,  is 
required  to  procure  a  stop-over  ticket  from  the 
conductor  and  present  it  to  the  conductor  of  the 
train  on  which  he  seeks  to  complete  his  Journey,  as 
evidence  of  his  risrht  to  do  so  without  further  pay- 
ment, is  a  reasonable  regrulation. 

A  passenger  holding  a  ticket,  the  limitation  of 
which  has  expired,  cannot  insist  that  the  conductor 
shall  take  it  in  violation  of  a  regulation  of  the  com- 
pany requiring  the  conductor  to  demand  train  fare 
of  persons  without  tickets,  although  he  may  have 
an  understanding  or  contract  with  the  station  agent 
of  whom  the  ticket  was  purchased  that  it  would  be 
received  after  the  time  limited  on  the  face  of  it; 
and  on  the  refusal  to  pay  the  fare,  ejection  from 
the  train  would  not  be  wrongful.  The  measure  of 
damages  in  a  suit  for  a  breach  of  the  alleged  con- 
tract is,  in  the  absence  of  proof  of  any  special 
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damage  by  delay,  only  the  price  of  the  extra  fine 
demanded  and  paid  for  transportation  to  tbe  nlaee 
of  destination.  Hall  v.  Memphis  ft  C.  B.  Co.  U  FM. 
Rep.  57,  9  Am.  ft  Eng.  R.  R.  Gas.  848. 

In  another  case  the  oonductor.  when  the  tickcc 
was  presented,  saw  no  stamp  upon  it.  Tbe  piteiB- 
tlff  had  not  been  Identified,  and  the  rules  of  the 
company,  binding  upon  bim  as  a  oonductor.  t^ 
quired  him  to  remove  the  party  unless  he  paid  bii 
fare.  Mosher  v.  St.  Louis,  I.  M.  ft  S.  B.  Co.  S  Fed. 
Rep.  826. 

A  rule  direotinff  conductors  to  remove  fktMn  the 
oars  those  who  refuse  to  oomply  with  tbe  requiie- 
ment  is  reasonable.  The  fact  that  a  ticket  ksi 
been  purchased  by  a  passenger,  whi<di  was  afta"- 
wards  wrongfully  taken  up  by  a  conductor  €if  one 
of  the  defendant's  trains,  will  not  reUere  tbe  p«s- 
senger  from  the  duty  of  providing  himseir  wichs 
ticket  or  pajring  fare  on  another  train  of  ibe  de- 
fendant in  which  he  may  be  a  passenger.  In  meh 
case,  the  right  of  action  of  the  passenger  vouM  be 
for  the  wrongful  taking  up  of  the  ticket,  and  not 
for  having  t>een  removed  from  a  train  hj  anocber 
conductor  for  refusing  to  pay  fare.  SheitOD  t. 
Lake  Shore  ft  M.  S.  R.  Co.  29  Ohio  St.  214. 

A  passenger  who  is  without  a  ticket  and  deciiwa 
to  pay  full  fare  may  ordinarily  be  ejected  tram  a 
train  at  a  station,  as  one  may  who  absolutely  re- 
fuses to  pay  his  fare.  State  v.  Goold,  S  Me.  Sit 
Stephen  v.  Smith,  29  Vt.  160;  HllUaxd  ▼.  Goo)d.3ft 
N.  H.  280.  See  also  Swan  v.  Manchester  ft  L.  R.  Oa. 
18S  Mass.  U6. 

For  rules  and  regulations  respecting  pmecugeis 
and  their  ejection  for  non-payment  of  fare,  see 
noU» to  McGowen  v.  Morgan^ L.ftT.R.ftSL&C^ 
(La.)  5  L.  R.  A.  817;  McKay  v.  Ohio  River  R.  On.  «^ 
Va.)  9  L.  R.  A.  182;  South  Florida  R.  Co.  v.  r 
(Fla.)  8  L.  R.  A.  733. 
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agnavated  his  damage,  recover  for  that  which 
hehimself  has  brought  about. 

Totormnd  v.  New  York  Cent  dh  H.  B,  R,  Co. 
56  N.  Y.  298;  BaU  v.  Memphi$  B.  Co,  9  Fed. 
Rep.  685;  Bail  v.  Memphu  4t  C  B.  Co.  15 
Fed.  Rep.  57,  9  Am.  &  Eng.  R.  R.  Cas.  848; 
Pennsylmnia  B.  Co.  v.  ConneU,  112  111.  295. 
18  Am.  &£ng.  R.R.Ca8.  889;  AtehMon,T.  A  8. 
F.  B.  Co.  V.  Oants,  88  Kao.  618;  Bradshaw  y. 
South  Boston  B.  Co.  135  Mass.  407;  Houston  <Sb 
T.  C.  B,  Co.  V.  Ford,  58  Tex.  864;  Lake  Shore 
db  M.  8.  B.  Go.  V.  Fierce,  47  Mich.  282;  Fred- 
erick V.  Marquette,  H.  db  O.  B.  Co.  87  Mich. 
842;  JjOuiwUle  db  N.  B.  Co.  v.  Fleming,  14  Lea, 
128, 18  Am.  &  Eng.  R  R.  Cas.  847;  Chieago,  B. 
db  Q.  B.  Co.  V.  Gritpn,  68  111.  499;  FuUman 
ralaee  Car  Co.  v.  Beed,  75  HI.  125. 

Mr.  Alfred  S.  Bennett,  for  respondent; 

Where  a  railroad  company  is  shown  to  be 
the  owner  of  a  line  of  road,  and  that  line  is 
being  operated,  and  trains  of  cars  run  upon  it,  a 
presumption  arises  that  the  same  is  being  run  and 
operated  by  the  company  owning  it, and  the  bur- 
den of  proof  is  upon  the  company  to  show  to  the 
satisfaction  of  the  jury  that  this  is  not  the  case. 

Ferguson  v.  'Wisconsin  Cent.  B.  Co.  68  Wis. 
145;  Patterson,  Railway  Accident  Law,  §  879. 

A  railway  is  liable  where  it  permitted  tickets 
to  be  issued  in  its  name  for  transportation. 

Patterson,  Railway  Accident  Law,  §  182; 
Lockhart  v.  Little  Bock  db  M.  B.  Co.  40  Fed. 
Rep.  681;  Washington,  A.  db  O.  B.  Co.  v. 
Brov)n,  84  U.  8.  17  Wall.  445,  21  L.  ed.  675; 
Bower  v.  B.  db  8.  W.  B.  Co.  42  Iowa,  546. 

The  plaintiff  had  a  right  to  rely  upon  the  re- 
ceipt given  to  him  by  the  conductor  of  the  first 
train,  and  upon  his  representations  and  prom- 
ise that  upon  that  receipt  he  could  stop 
over  at  The  Dalles  and  ride  up  on  the  next 
train;  and  having  gone  upon  the  second  train 
with  that  receipt,  and  pursuant  to  the  repre- 
sentations and  agreement  of  the  first  conductor, 
he  was  lawfully  upon  the  defendant's  train, 
and  his  expulsion  therefrom  was  unlawful,  and 
he  could  recover  damages  for  such  ejection. 

Toledo,  W.  db  W.  B.  Co.  v.  McDonough,  58 
Ind.  289;  Burnham  v.  Grand  Trunk  B.  Oo.  68 
Me.  298;  Philadelphia,  W.  db  B.  B.  Co.  v.  Bice, 
64  Md.  68;  Huff<yrd  v.  Grand  Bapids  db  L  B. 
Co.  64  Mich.  681;  Murdock  v.  Boston  db  A.  B. 
Co.  187  Mass.  298;  Wightman  v.  Chicago  db  N. 
F.  R.  Co.  2  L.  R.  A.  185,  78  Wis.  169;  8t. 
Louis,  A.  db  T.  B.  Co.  v.  Mackie,  1  L.  R.  A. 
667.  71  Tex.  491;  Baltimore  db  0.  B.  Co. 
V.  Bambrey  (Pa.)  Nov.  5,  1888;  Georgia  B. 
db  Bkg.  Co.  v.  Murden,  88  Ga.  758;  Lake  Erie 
db  TF.  B.  Co.  V.  Fix,  88  Ind.  881;  Godfrey  v. 
Ohio  db  M.  B.  Co.  116  Jnd.  80;  Pittsburg,  C.  db 
8t.  L  B.  Co,  V.  Mennigh,  39  Ind.  509;  Penn- 
sylvania B.  Co.  V.  Bray,  125  Ind.  229;  Hamil- 
ton  V.  Third  Ave.  B.  C^.  58  N.  Y.  25;  Fhiglish 
V.  Delaware  dh  H.  C.  Co.  66  N.  Y.  454;  MapUs 
V.  Aew  York  db  N.  U.  B.  Co.  88  Conn.  557; 
Tarhell  v.  Nwthern  Cent.  B.  Co.  24  Hun,  51; 
Palmer  v.  C/iarlotte,  C.  ^  A.  B.  Co.  8  8.  C. 
580,  16  Am.  Rep.  750;  Bead  v.  Georgia  Pac. 
B.  Co.  79  Ga.  358. 

The  regulations  of  a  railroad  company  and 
its  instructions  to  its  conductors  are  not  in  any 
way  binding  upon  the  plaintiff,  unless  they 
were  brought  to  the  knowledge  of  the  plaintiff 
at  the  time  he  made  his  contract,  and  before 
he  went  upon  its  train. 
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McDonald  v.  Chicago  db  N.  W.  B.  Co.  26 
Iowa,  124;  SuUivan  v.  Philadelphia  db  B.  B. 
Oo.  80  Pa.  288;  Bufford  v.  Grand  Bapids  db  L 
B.  Co.,  Bead  v.  Georgia  Pac,  B.  Co.  and  St. 
Louis,  A.dT.B  Co.  v.  Mackie,  supra;  Chicago, 
St.  L.  db  P.  B.  Co.  V.  Boldridge,  118  Ind.  281; 
Georgia  B.  db  Bkg.  Co.  v.  Murden,  Burn- 
ham  V.  Grand  Trunk  B.  Co.,  Toledo,  W.  d  W. 
B.  Co.  V.  McDonough  and  Bamilton  v.  Third 
Ave.  B.  Co.  supra;  Englisft  v.  Delaware  db  B. 
Canal  Co.  66  N.  Y.  454. 

Plaintiff,  having  paid  his  fare  from  Portland 
to  Grant's,  and  having  gone  upon  the  train  in 
accordance  with  the  provisions  of  the  contract 
made  with  the  defendant  Ck)mpany  by  its  agent, 
and  not  having  any  notice  of  any  contrary 
regulation  until  after  he  had  commenced  his 
journey,  was  not  compelled  to  pay  extra  fare 
or  leave  the  train;  but  he  might  stand  upon  his 
rights,  and  if  defendant's  servants  forcibly  aiid 
wrongfully  ejected  him,  recover  damages  for 
any  injury  which  he  suffered  by  reason  of 
such  ejection. 

English  v.  Delaware  db  B.  Canal  Oo.  supra; 
Toledo,  W.  db  W.  B.  Go.  v.  McDonough,  58  Ind. 
289;  Pittsburg,  C.  db  St.  L.  B.  Co.  v.  Bennigh, 
89  Ind.  509;  Lake  Erie  db  W.  B.  Co.  v.  Fix,  88 
Ind.  881;  GodJYey  v.  Ohio  db  M.  B.  Co.  116  Ind. 
80;  Pennsylvania  B.  Oo.  v.  Bray,  125  Ind.  229; 
Burnham  v.  Grand  Trunk  B.  Co.  68  Me.  298, 
18  Am.  Rep.  220;  Philadelphia,  W.  db  B.  B. 
Co.  V.  Bice,  64  Md.  68;  Bead  v.  Georgia  Pae. 
B.  Co.  79  Ga.  858;  Clendenin  v.  Memphis  B. 
Co.  15  Fed.  Rep.  69,  note;  Wightman  v.  Chi- 
cago db  N.  W.  B.  Co.  2  L.  R.  A.  185.  78  Wis. 
169;  St.  Louis,  A.  db  T.  B.  Co.  v.  Mackie,  1  L. 
R.  A.  667, 71  Tex.  491;  Baltimore  db  0.  B.  Co. 
V.  Bambrey  (Pa.)  Nov.  6,  1888;  Poole  v.  Nortfi- 
em  Pac.  B.  Co.  16  Or.  261;  Nelson  v.  Oregon 
B.  db  Nav.  Co.  18  Or.  141. 

Lord,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  action  in  tort  to  recover  damages 
for  the  wrongful  acts  of  the  defendant's  agents 
or  servants  in  ejecting  the  plaintiff  from  one 
of  its  cars.  There  are  mainly  two  questions 
presented  by  this  record,  but  the  controlling 
one  arose  substantiidly  out  of  this  state  of 
facts:  The  plaintiff,  who  is  a  stockdealer,  had 
shipped  stock  from  Grant's  Station  to  Port- 
land, and  had  received  from  the  Railroad 
Company  a  shipping  contract  which  entitled 
him,  upon  the  performance  of  certain  condi- 
tions, to  a  passage  from  Grant's  to  Portland 
and  return.  Going  to  the  office  of  the  Com- 
pany earlier  than  its  business  hours,  he  was 
unable  to  get  the  ticket  stamped,  and  other- 
wise perform  its  conditions  so  as  to  ride  upon 
it,  without  taking  a  later  train,  so  he  went  on 
the  train  then  ready,  and  seated  himself  in  the 
car.  When  the  conductor  came  around  for 
tickets,  be  presented  to  him  his  shipping  con- 
tract, but  if  not  being  stamped,  etc.,  as  re- 
quired, the  conductor  refused  to  receive  it,  and 
informed  him  that  he  must  pay  his  fare,  which 
the  plaintiff  did,  giving  the  conductor  a  $20 
eold  piece,  from  which  the  amount  of  his  fare 
from  Portland  to  Grant's  was  to  be  taken.  At 
this  time,  according  to  his  testimony,  he  asked 
the  conductor  if  be  would  be  allowed  to  stop 
over  at  The  Dalles,  and  go  to  Grant's  on  the 
next  train,  to  which  the  conductor  replied  that 
he  could  do  so,  and  that  it  would  be  all  right* 
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The  conductor,  not  being  able  to  make  the 
necessary  change  for  the  fare,  after  an  absence 
of  about  twenty  minutes,  during  which  time 
he  was  engaged  in  taking  up  tickets,  etc.,  re- 
turned with  the  change  and  a  drawback  check, 
which  he  delivered  to  the  plaintiff.  Upon  the 
back  of  the  drawback  check  was  a  receipt  for 
the  fare,  but  the  check  itself  hfCd  prints  upon 
it  in  large  and  legible  words,  '*GkK)d  for  this 
day  and  train  only."  The  plaintiff  does  not 
seem  to  have  given  any  attention  to  the  check, 
or  what  was  written  or  printed  upon  it,  but, 
acting  upon  the  assurance  of  the  conductor 
that  he  would  be  permitted  to  stop  over  at  The 
Dalles,  he  did  so,  and,  after  remaining  some 
hours,  he  took  another  train  for  the  completion 
of  his  journey  to  Grant's.  A  short  time  after 
he  entered  upon  this  train,  the  conductor  called 
upon  him  for  his  ticket,  and  he  presented  the 
drawback  check  and  the  receipt,  which  the 
conductor  refused  to  accept,  stating  that  it  did 
not  entitle  him  to  ride  upon  that  train,  when 
he  then  explained  to  him  the  circumstances 
under  which  it  was  delivered  to  him  by  the 
other  conductor,  and  claimed  the  right  to  con- 
tinue his  ride  to  Grant's  Station.  The  con- 
ductor told  him  that  he  was  required  by  the 
rules  and  resrulations  of  the  Company  to  collect 
fare,  or  a  ticket  entitling  the  passenger  to  ride, 
and  that  none  of  the  papers  which  he  had  pre- 
sented entitled  him  to  ride  on  that  train,  and 
that,  unless  he  paid  his  fare,  his  duty  would  re- 
quire him  to  expel  him  from  the  cars.  After 
waiting  until  the  train  had  proceeded  several 
miles  and  arrived  at  a  station,  the  conductor  in- 
formed him  that,  unless  he  paid  his  fare,  he 
would  be  under  the  necessity  of  requiring  him 
to  leave  the  train.  The  plamtiff  pointedly  re- 
fused to  leave  or  to  pay  his  fare,  when  the  con- 
ductor finding  he  would  do  neither  one  nor  the 
other,  with  the  aid  of  the  brakeman  undertook 
to  expel  him  from  the  car,  which  the  plaintiff 
resisted  with  all  his  force,  and  manifested  a 
disposition  to  fight,  but  when  finally  expelled 
from  the  train  he  tendered  his  fare,  was  re- 
ceived again  on  the  train,  and  carried  to  his  des- 
tination. His  own  evidence  concedes  that  the 
duty  of  expelling  was  an  unpleasant  task  to 
the  conductor,  and  performed  under  the  cir- 
cumstances indicated.  From  this  statement 
of  the  facts  it  is  apparent  that  the  plahatiff  was 
without  any  proper  evidence  or  token  of  his 
right  to  transportation  on  that  train,  other  than 
his  statements  to  the  second  conductor  of  the 
oral  representations  of  the  other  conductor  of 
such  permission.  Although  a  disputed  fact  at 
the  trial,  the  conductor  denying  he  ever  made 
such  representations  or  gave  such  permission, 
we  shall  assume  its  verity  after  verdict.  Un- 
der such  circumstances,  was  it  the  duty  of  the 
plaintiff,  when  notified  by  the  conductor  that 
he  could  not  receive  the  drawback  check,  to 
pay  his  fare  under  protest,  or  leaVe  the  train 
without  rendering  it  necessary  for  the  con- 
ductor to  resort  to  force  to  secure  his  removal. 
The  drift  of  the  defendant's  contention  is  that 
it  is  a  recognized  right  of  every  railroad  com- 
pany to  make  such  reasonable  rules  and  regu- 
lations for  the  conduct  of  its  business  as  may 
be  necessary,  and  that  it  is  a  reasonable  exer- 
cise of  this  right  to  require  that  every  passen- 
ger shall,  when  called  upon  by  the  conductor, 
present  a  ticket  conforming  to  its  reasonable 
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rules  and  regulations,  or,  if  he  is  unable  so  to 
do,  that  he  shall  pay  his  fare,  but  if  be  canool 
produce  the  required  ticket,  and  refuses  to 
pay  his  fare,  that  he  may  be  lawfully  ejected 
from  the  train.    In  this  view,  as  between  the 
plaintiff  and  the  conductor  of  the  train  from 
which  he  was  expelled,  unless  he  could  pro- 
duce the  required  ticket  as  evidence  of  his 
right  to  ride  on  that  train,  or  in  default  there- 
of to  pay  his  fare,  the  conductor  would  not  be 
authorized  to  allow  him  to  proceed  to  bis  des- 
tination on  such  train  on  his  statement  of  the 
oral  representations  of  the  other  conductor, 
inconsistent  with  the  face  of  his  ticket,  and 
contrary  to  the  rules  and  regulations  of  the 
Company.    To  that  cond  uctor  the  ticket  which 
the  plaintiff  produced  was  to  be  taken  as  con- 
clusive evidence  of  his  right  to  travel  on  that 
train,  and,  it  failing,  the  conductor  could  not 
receive  the  statements  of  the  plaintiff  contn- 
dicting  its  plain  terms,  and  allow  him  to  re- 
tain his  seat.     Upon  this  assumption,   wbeo 
the  plamtiff  was  unable  to   produce  the  re- 
quired ticket  evidencing  his  right  to  travel  en 
that  train,  and  refused  to  pay  his  fare  or  to 
leave  the  train  when  requested,  stopped  at  a 
proper    place,  the  conductor  was  authorized 
lawfully  to  expel  him  from  the  train,  and  the 
defendant  is  not  responsible  in  damages  for  in- 
juries incurred  in  resistance  to  such  expalsioo. 
Summed  up,  then,  the  considerations  in  sup- 
port of  the  principle  invoked  are:     That  k 
between  the  conductor   and    passenger,    the 
right  of  the  latter  to  ride  must  be  evidenced  by 
some  proper  token  or  ticket;  that  neither  the 
time  nor  the  occasion  is  suitable  for  an  inves- 
tigation, whether  of  explanation,  or  represen- 
tations of  another  conductor  in  conflict  with 
the  terms  of  the  ticket,  and  contrary  to  the 
rules  of  the  Company;  that  it  is  better,  under 
such  circumstances,  that  the  passen^r  complj 
if  he  is  unable  to  produce  the  required  ticket. 
and  pay  his  fare,  or  leave  the  train  quietly, 
and  suffer  the  temporary  inconvenience  which 
results,  than  that  the  business  of  the  road  be 
interrupted  to  the  annoyance  of  the  travi^ing 
public;  that  such  a  course  would  avoid  all  lia- 
bility to  unseemly  struggles,  often  occurring  ia 
the  presence  of  women  and  children,  and  pre- 
vent breaches  of  the  peace,  and  at  the  saose 
time  secure  the  passenger  ample  redrew  in  the 
remedies  which  the  law  provides.     The  appli- 
cation of  this  principle  includes  a  variciy  ol 
cases,  as  where  the  passenger  is  unable  to  pio 
duce  any  token  or  ticket  as  evidence  of  ha 
right  to  ride,  or  the  ticket  which  he  does  pto- 
duce  is  irregular  or  defective,  due  to  the  faoU 
or  negligence  of  the  agents  of  the  company. 

In  Frederick  v.  Man/vetie,  H.  &  0.  R.  C>.. 
87  Mich.  842.  the  plaintiff  held  an  insutficteait 
ticket,  caused  by  the  fault  of  the  compaoy'^ 
agent  in  delivering  to  him  a  ticket  to  ihr 
wron§  station.  He  asked  and  paid  for  a  ticket 
to  a  given  station,  and  received  what  tie  sup- 
posed was  such  ticket,  but  which  on  its  face 
was  only  good  to  a  point  short  of  his  destiaa- 
tion.  In  passing  upon  this  question  the  cmm 
observed:  "  How,  then,  is  the  conductor  fa 
ascertain  the  contract  entered  into  between  the 
passenger  and  the  railroad  companv,  wheie  s 
ticket  is  purchased  and  presented  to  bia* 
Practically  there  are  but  two  ways,— ooe.  ^ 
evidence  offered  him  by  the  ticket;  the  oUier. 
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the  statements  of  the  passenger  contradicted 
by  his  ticket.  Which  should  govern?  In  ju- 
dicial investigations  we  appreciate  the  neces- 
sity of  an  oUigation  of  some  kind,  and  the 
benefit  of  a  cross-examination.  At  common 
law,  parties  interested  were  not  competent  wit- 
nesses, and  even  under  our  Statutes  the  witness 
is  not  permitted,  in  certain  cases,  to  testify  as 
to  facts  which,  if  true,  were  equally  within 
the  knowledge  of  the  opposite  party,  and  can- 
not be  procured.  Yet  here  would  be  an  inves- 
ti^tion  as  to  the  terms  of  the  contract  where 
no  such  safeguards  could  be  thrown  around  it, 
and  where  the  conductor,  at  his  peril,  would 
have  to  accept  of  the  statement  of  the  interested 
party.  I  doubt  the  practical  wor icings  of  such 
a  method,  except  for  the  purpose  of  encourag- 
ing and  developing  fraud  and  falsehood,  and 
I  doubl  if  any  system  could  be  devised  that 
would  so  much  tend  to  the  disturbance  and 
annoyance  of  the  traveling  public  generally. 
As  between  conductor  and  passenger,  and  the 
right  of  the  latter  to  travel,  the  ticket  pro- 
<iuced  must  be  conclusive  evidence,  and  he 
must  produce  it  when  called  upon,  as  evidence 
of  his  right  to  the  seat  he  claims.  Wliere  a 
passenger  has  purchased  a  ticket,  and  the  con- 
ductor does  not  carry  him  according  to  its 
terms,  or  if  the  company,  through  the  mistake 
of  Ms  agent,  has  given  him  a  wrong  ticket,  so 
that  he  has  been  compelled  to  relinquish  his 
seat,  or  pay  his  fare  a  second  time  in  order  to 
retain  it,  he  would  have  a  remedy  against  the 
company  for  a  breach  of  the  contract,  but  he 
would  have  to  adopt  a  declaration  dififering 
essentially  from  the  one  resorted  to  in  this  case." 
In  Towruend  v.  New  T&rk  Cent,  <fc  H.  R.  B. 
Co.,  56  N.Y.  295,  the  court  says:  "The  ques- 
tion in  this  case  is  whether  a  wrongful  takine 
of  a  ticket  of  a  passenger  by  the  conductor  oi 
one  train  exonerates  him  from  compliance 
with  the  regulations  on  another  on  which  he 
wishes  to  proceed  upon  his  journey.  I  am 
imable  to  see  how  the  wrongful  act  of  the  pre- 
vious conductor  can  at  all  justify  the  passenger 
in  violating  the  lawful  regulations  upon  an- 
other train.  .  .  .  The  conductor  of  the  train 
upon  which  he  was  not  bound  to  take  his 
word  that  he  had  had  a  ticket  showing  his 
right  to  a  passage  to  Rblnebeck,  which  had 
been  taken  up  by  the  conductor  on  the  other 
train.  His  statement  to  that  effect  was  wholly 
immaterial,  and  it  was  the  duty  of  the  con- 
ductor to  the  company  to  enforce  the  regula- 
tion, as  was  repeatedly  held  by  the  trial  judge, 
ty  putting  the  plaintiff  off  in  case  he  persist- 
ently refused  to  pay  fare.  The  question  is 
whether,  under  the  facts  found  by  the  jury, 
his  resistance  in  the  performance  of  this 
duty  was  lawful  on  the  part  of  the  plain- 
tiff. If  so,  the  singular  case  is  presented  where 
the  regulation  of  the  company  was  lawful, 
where  the  conductor  owed  a  duty  to  the  com- 
pany to  execute  it,  and  at  the  same  time  the 
plaintiff  had  a  risrht  to  repel  force  by  force, 
and  to  use  all  that  was  necessary  to  retain  his 
seat  in  the  car.  Thus  a  desperate  struggle 
might  ensue,  attended  by  very  serious  conse- 
quences, when  both  sides  were  entirelv  in  the 
riffht,  so  far  as  either  could  ascertain.  All 
this  is  claimed  to  result  from  the  wrongful  act 
of  the  conductor  of  another  train  in  taking  a 
ticket  from  the  plaintiff,  for  which  wrong  the 
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plaintiff  had  a  perfect  remedy  without  inviting 
the  commission  9f  an  assault  and  battery  by 
persisting  in  retaining  a  seat  upon  another 
train,  in  violation  of  the  lawful  regulations  by 
which  those  in  charge  were  bound  to  govern 
themselves. 

In  Torton  v.  Milwaukee,  L.  8,  d  W,  R,  R. 
C<7.,  64  Wis. 234,  the  plaintiff  had  purchased  a 
ticket  to  the  place  of  his  destination,  and  asked 
the  conductor  for  a  stopover  ticket,  and, 
through  the  fault  or  mistake  of  the  conductor, 
he  received  a  trip  or  train  check  instead  of  a 
stop-over  ticket  for  which  he  asked,  and  which 
the  conductor  undertook  to  give  him.  The 
conductor  of  the  second  train  refused  to  recog- 
nize it  for  fare,  and  demanded  passage  money 
or  a  ticket,  which  being  refused,  the  plaintiff 
was  ejected  from  the  train.  The  court  says: 
"Then  the  question  arises.  Was  the  plaintiff 
entitled  to  ride  on  a  subsequent  train,  not  hav- 
ing the  proper  stop-over  check,  or  was  the  sec- 
ond conductor  justified,  under  the  circum- 
stances, in  putting  him  off  the  train  when  he 
refused  to  pay  his  fare?  ...  He  was  per- 
fectly justified  in  ejecting  plaintiff  from  his 
train  when  plaintiff  had  no  proper  voucher, 
produced  no  sufficient  evidence  of  his  right  to 
ride  thereon,  and  refused  to  pay  fare,  and  he 
himself  was  ignorant  of  the  transaction  be 
tween  plaintiff  and  Conductor  Sherman  [the 
first  conductor].  It  seems  to  us  there  was  no 
other  course  for  him  to  pursue  under  the  rules 
of  the  company,  for  he  was  certainly  not  bound 
to  take  the  plaintiff's  word  that  he  had  paid 
his  fare,  and  that  .Sherman  had  made  a  mistake 
in  not  giving  him  a  stop-over  check.  It  is  ap- 
parent that  the  right  of  plaintiff  to  ride  on  the 
train  without  a  proper  voucher,  and  the  right 
of  the  second  conductor  to  eject  him  for  want 
of  said  voucher,  were  inconsistent  rights. 
Each  could  not  co-exist  at  the  same  time.  Mis- 
take or  fault  of  the  conductor  in  not  giving 
him,  on  request,  such  a  check,  would  not  give 
him  a  lawful  right  to  ride  on  the  second  train, 
though  he  might  require  damages  against  the 
company  for  the  wrongful  act  of  the  first  con- 
ductor.''^ 

In  Bradahaw  v.  Sauth  Boitan  R.  Oo.,  185 
Mass.  407,  the  court  says:  *'It  is  no  hardship 
upon  the  passenger  to  put  upon  him  the  duty 
of  seeing  to  it  in  the  first  instance  that  he  re- 
ceives and  presents  to  the  conductor  a  proper 
ticket  or  check,  or,  if  he  fails  to  do  this,  to 
leave  him  to  his  remedy  against  the  company 
for  a  breach  of  its  contract.  Otherwise  the 
conductor  must  investigate  and  determine  the 
question  as  best  he  can  while  the  car  is  on  its 
passage.  The  circumstances  would  not  be  fa- 
vorable for  .a  correct  decision  in  a  doubtful 
case,"  See  also  Mosher  v.  St,  Louis,  1.  M,  dt 
S,  R,  Co.  23  Fed.  Rep.  32S;  HaU  v.  Memphis 
&  C.  R.  Co,  15  Fed.  Rep.  67;  Petrie  v.  Penn- 
sylvania  R.  Co.  42  N.  J.  L.  449;  AtcJiison,  T. 
&  S.  F.  R.  Co,  V.  QanU,  38  Kan.  618:  Chica- 
go, B.  &  q.  R.  Co,  V.  Oriffln,  68111.  499;  8hel- 
ton  V.  Lake  Skore  db  M.  8,  R,  Co.  29  Ohio  St. 
214;  Louisville  d  N,  A.  R.  Co,  v.  Fleming,  14 
Lea,  128;  Pennsylvania  R,  Co,  v.  Connell,  112 
HI.  296;  Prince  v.  International  cfe  O,  K  R. 
Co.  64  Tex.  146;  Hufford  v.  Grand  Rapids  cfe 
/.  R.  Co.  53  Mich.  118;  Downs  v.  New  York  d 
N,  B.  R.  Co,  86  Conn.  287;  Jerome  v.  &mith, 
48  Vt.  230. 
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On  the  other  band,  tbe  contention  for  the 
plaintiff  is  that  when  he  paid  his  fare  from 
Portland  to  Grant's,  upon  the  representation 
and  promise  of  the  conductor  that  he  could 
stop  over  at  The  Dalles  and  ride  upon  the  next 
tram,  and  the  conductor  delivered  to  him  a 
drawback  check  with  a  receipt  for  the  money 
indorsed  on  the  back  thereof,  and  that,  in  pur- 
suance of  such  agreement  and  promise,  he, 
having  stopped  over,  and  then  gone  upon  the 
second  tram  without  notice  of  any  contrary 
regulation  until  after  he  commenced  bis  jour- 
ney, was  not  compelled  to  pay  fare  or  leave 
the  train,  but  that  he  was  lawfully  there,  and 
might  stand  upon  his  rights,  and,  if  wrongfully 
ejected  by  the  conductor,  he  could  recover 
damages  for  any  injuries  which  he  suffered  in 
consequence  of  such  ejection.  Upon  the  facts 
there  is  no  doubt  but  that  the  plaintiff  had  no 
knowledge  of  the  rules  or  regulations  of  the 
Company,  and,  as  the  agreement  for  a  ticket 
with  the  right  to  stop  over  was  made  before 
the  ticket  was  delivered,  the  plaintiff  cannot 
be  deemed  to  have  assented  to  any  part  of  the 
contract  expressed  by  the  ticket  different  from 
that  made  with  the  conductor.  As  he  wished 
to  make  his  journey  over  the  road  on  different 
trains  to  accommodate  his  business  engage- 
ments, the  conductor  must  be  supposed  to  have 
known  what  the  rules  and  regulations  required 
in  respect  to  the  matter  upon  which  he  desired 
information.  He  was  the  person  appointed  by 
the  Company  to  impart  the  information  asked, 
and  to  sell  and  deliver  to  him  a  ticket  as  evi- 
dence of  his  right  to  ride.  This  agent  assures 
him  that  he  can  pay  his  fare  to  Grant's  Station, 
and  that  he  can  stop  over  at  the  place  desig- 
nated, and  the  plaintiff,  relying  upon  his  rep- 
resentations, pays  his  fare.  His  ticket  is  not 
delivered  to  him  immediately  for  want  of 
change,  and  not  until  some  twenty  minutes 
after  his  contract  or  understanding  of  permis- 
sion to  stop  over  was  made,  showing  that  he 
parted  with  bis  money  in  reliance  upon  the 
contract  made  or  permission  given,  and  not 
upon  a  ticket  which  he  had  not  seen,  express- 
ing different  terms,  or  terms  inconsistent  with 
his  right  to  pursue  his  journey  upon  the  next 
train.  When  the  ticket  was  delivered  to  him, 
supposing  that  it  is  sufficient,  or  that  the  con- 
ductor whose  duty  it  was  to  furnish  it  would 
deliver  one  conforming  to  their  engagement, 
and  relying  upon  his  contract  as  made,  he  puts 
the  ticket  into  his  pocket  without  observing  its 
terms,  or  that  it  expressly  limits  his  right  to 
ride  on  that  day  and  train  only,  and  stops  over 
at  The  Dalles;  and  when  he  commences  his 
journey  on  the  next  train,  and  his  ticket  is  de- 
manded of  him,  he  is  informed  by  the  conduc- 
tor that  it  is  insuflScient,  when  he  explains  to 
him  the  contract  he  made  with  the  ot&er  con- 
ductor, and  that  he  is  on  that  train  in  pursu- 
ance of  his  assurances  and  contract,  but  the 
second  conductor  refuses  to  receive  his  expla- 
nations, and  demands  of  him  the  payment  of 
his  fare,  or  the  alternative  of  leaving  the  train, 
both  of  which  he  refuses  to  do,  claiming  that 
he  is  lawfully  upon  the  train,  and  resisting 
with  force  his  expulsion  from  it.  Under  such 
circumstances,  the  plaintiff  contends  that  the 
contract  established  the  relation  of  passenger 
and  carrier,  and,  if  the  ticket  furnished  by  its 
ageni  was  insufficient  to  notify  the  second  con- 
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duetor  of  his  right  to  travel  on  that  traio,  that 
It  was  the  negligence  of  the  other  conductor, 
and  that  he,  being  without  fault,  had  a  lawful 
right  to  travel  on  that  train,  and  might  mist 
his  ejection,  and,  if  ejected,  he  could  recover 
damages  for  any  injury  which  he  suffered  by 
reason 'of  such  ejection. 

In  support  of  this  contention  numeroaa  au- 
thorities are  cited,  to  which  it  is  not  possible  to 
make  full  reference.  Perhaps  as  strong  a  caae 
as  any  is  Head  v.  Georgia  Pac.  R.  Ofe>.,  79  Qi. 
358,  which,  like  the  case  at  bar,  was  an  acdoo 
in  tort  for  the  expulsion  of  tbe  plaintiff  from 
the  cars  of  the  defendant  By  some  nedi- 
gence  of  the  compan3r's  agent  the  plaiotiira 
ticket  was  not  stamped  or  signed  as  reqaired 
by  the  conditions  of  the  ticket  and  the  regnlft- 
tions  of  the  company.  He  presented  the  tick- 
et for  his  fare,  but  it  was  refused  by  the  con- 
ductor, and  for  bis  expulsion  tbe  court  held 
that  he  could  recover  "his  proper  damages  of 
all  sort,"  and  among  other  things  sayiog: 
"The  company  could  no  more  be  Heard  to  aay 
that  an  error  was  committed  by  its  agent,  re- 
sulting in  a  breach  of  duty  on  its  part  to  tbe 
plaintiff,  than  it  can  be  heard  to  say  that  an 
error  was  committed  by  its  own  action.  .  .  . 
He  [the  plaintiff]  had  a  right  to  assume 
that  all  these  agents  understood  their  duties 
and  would  perform  them;  and,  if  he  performed 
his,  he  could  stand  upon  his  contract,  and  up- 
on his  relation  as  a  passenger  which  the  con- 
tract generated." 

In  Philadelphia,  W,  A  B.  R.  Co.  v.  ^ta,64 
Md.  68,  the  plaintiff  had  gone  upon  one  of  tbe 
trains  of  the  company  with  a  proper  ticket,  and 
the  conductor  canceled  it  by  mistake,  but 
afterwards  attempted  to  correct  it,  and  assured 
the  plaintiff  that  it  would  be  all  right,  and  thai 
he  could  ride  upon  it  on  the  next  train  in  that 
condition.  It  was  not  properly  corrected,  and 
when  the  plaintiff  went  upon  tbe  retumiog 
train  and  presented  the  ticket  the  conductor  re- 
fused to  take  it,  and  the  plaintiff,  refusing  to 
pay  his  fare  or  leave  the  train,  was  expelled 
therefrom.  The  court  says:  "The  retma 
coupon  was  canceled  through  the  mistake  of 
the  conductor.  This  error  he  attempted  to  cor 
rect,  and  informed  plaintiff  that  it  was  allriirht 
The  latter  had  a  n^ht  to  rely  on  this  asaor- 
ance,  and  that  the  ticket  for  which  he  had  paid 
his  money  entitled  him  to  return  to  Wilming- 
ton. If  the  servants  of  the  appellant,  under 
such  circumstances,  laid  their  hands  forcibly 
upon  the  plaintiff,  and  compelled  him  to  leave 
the  car,  there  was  not  merely  a  breach  of  con- 
tract on  the  part  of  the  company,  but  an  un- 
lawful interference  with  tbe  person  of  the 
plaintiff  and  an  indicrnity  to  his  feelings  for 
which  an  action  will  lie,  and  for  which  be  is 
entitled  to  be  compensated  in  damages.  Sndi 
is  the  well-settled  law  of  this  State  and  of  ih» 
country.  The  mistake  by  which  plainiifTs 
ticket  was  canceled  was  the  mistake  of  the  i^ 
pellant's  servants,  and  it  must  abide  the  conse- 
quences." 

In  Hufford  v.  Grand  Rapids  db  L  R.  Co,,  64 
Mich.  631,  the  plaintiff  purchased  in  good 
faith  of  the  ticket  agent  a  genuine  ticket,  issued 
by  the  company,  which  the  agent  had  a  ri^ht 
to  sell,  covering  the  distance  between  two  ato- 
tions,  and  was  informed  by  tbe  ai^ent  that  it 
"was  good,  and  entitled  him  to  ride  between 
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said  fitatioDs."  The  court  says:  "When  the 
plaintiff  told  the  conductor  on  the  train  that 
he  had  paid  his  fare,  and  stated  the  amount  he 
paid  to  the  agent  who  g;ave  him  the  ticket  he 
presented,  and  told  him  it  was  good,  it  was  the 
duty  of  the  conductor  to  accept  the  statement 
of  the  plaintiff  until  he  found  out  that  it  was 
not  true,  no  matter  what  the  ticket  contained 
in  words,  figures  or  other  marks."  See  also 
Toledo,  W,  £  W,  B,  Co,  v.  McDonough,  68  Ind. 
289;  Burnhamy.  Grand  Trunk  B,  Co.  68  Me. 
298;  Hamilton  ▼.  Third  Aw.  i?.  Co,  53  N.  Y. 
25;  Palmer  v.  0/iarlotU,  C.  <fe  A.  B.  Co,  8  8. 
C.  580;  Lake  mrie  db  W,  B,  Co,  v.  Fix,  88  Ind. 
881;  KngUiih  v.  Delaware  cfc  H,  Canal  Co.  tJdN. 
Y.  464;  TarbeU  v.  Mrt/iem  Cent,  B.  Co,  24 
Hud,  58. 

In  the  case  at  bar,  the  plaintiff  never  had 
any  valid  ticket  or  evidence  of  his  right  to  ride 
or  travel  on  the  train  from  which  he  was  ex- 
pelled. His  ticket  was  not  even  apparently 
valid  on  its  face  when  offered,  and  is  not  with- 
in the  principle  or  reason  of  some  of  the  cases 
cited  in  support  of  his  contention.  That  he  had 
paid  his  fare  to  his  destination,  and  that  the 
conductor  represented  that  he  might  stop  over 
at  The  Dalles,  may  be  admitted,  but  the  ticket 
he  received  furnished  no  evidence  of  that  per- 
mission, was  inconsistent  with  it,  and  when 
offered  it  was  after  the  right,  according  to  its 
terms,  had  expired  to  travel  upon  it.  It  is  not 
the  case  of  a  passenger  with  a  valid  ticket  en- 
titling him  to  a  riae  on  the  train  from  which 
he  was  ejected,  or  with  such  a  ticket  as  he  was 
required  to  have,  and  by  some  mistake  or  fault 
of  the  conductor  wrongly  canceled,  as  in  Phil- 
adelphia, W.  d  B,  B.  Co.  V.  Bice,  64  Md.  63; 
or  surrendered  to  the  proper  agent  of  the  Com- 
pany on  demand,  and  receiving  back  what  the 
agent  believed  to  be  the  proper  evidence  of  a 
right  to  ride  on  it,  and  when  presented  to  the 
other  conductor  refused,  despite  the  explana- 
tions offered,  as  in  Lake  Erie  <Sb  W,  B.  Co.  v. 
Fix,  88  Ind.  384;  or  as  in  Toledo,  W.  d  W,  B. 
Co.  V.  McDonough,  53  Ind.  293;  or  where  the 
ticket  appears  upon  its  face  to  be  good,  al- 
though not  a  regular  ticket,  but  which  the 
ticket  agent  assures  the  passenger  is  sufficient, 
after  his  attention  has  been  recalled  to  it,  and 
is  afterwards  refused  by  the  conductor  on 
the  train,  as  in  Hnfford  v.  Grand  Bapids 
db  L  B.  Co.,^Z  Mich.  118,  64  Mich.  631, 
or  where  the  plaintiff  has  paid  his  fare,  and 
the  same  conductor  to  whom  he  paid  it  asks 
for  it  again,  and  insists,  unless  it  is  paid, 
that  he  would  put  the  plaintiff  off,  ana  the 
latter,  refusing  to  pay,  is  forcibly  ejected  from 
the  train,  as  in  English  v.  Delaware  d:  H.  Canal 
Co.,  66  N.  Y.  454;  or  where  the  plaintiff  was 
not  guilty  of  any  negligence  in  accepting  bis 
ticket,  but  carefully  examined  it,  saw  every- 
thing there  was  on  it,  and  received  explanation 
of  the  meaning  of  the  punched  holes,  and  as- 
surances that  the  ticket  in  the  condition  in 
which  it  was  would  be  good  for  the  trip,  and 
the  conductor  refused  to  receive  it,  as  in  Mur- 
dock  V.  BoeUm  d  A.  B.Co.,  187  Mass.  298,  and 
in  some  other  cases  cited  which  might  be  dis- 
tinguished. It  is  true  that  the  principle  an- 
nounced in  some  of  the  authorities  cited  is  in 
conflict  with  the  contention  for  the  defendant, 
and,  while  I  own  some  reluctance,  it  seems  to 
me  that  the  weight  of  authority  and  reason,  as 
12  L.  R.  A. 


applicable  to  the  facts  as  disclosed  by  this 
record,  is  that  it  is  the  duty  of  the  passenger  to 
pay  his  fare  or  quietly  to  leave  the  train  when 
requested,  if  he  has  not  the  proper  ticket,  and 
resort  to  his  appropriate  remedy  for  the  dam- 
ages he  has  sustained;  but  that  if  he  attempts 
to  retain  his  seat  without  paying  his  fare,  and 
is  expelled  by  the  conductor,  he  can  recover  no 
damages  for  the  injuries  incurred  by  the  ex- 
pulsion. This  result  will  tend  to  avoid  un- 
seemlv  struggles  occurring  on  railroad  trains, 
usually  filled  with  passenffers,  including 
women  and  children,  and  uiereby  prevent 
breaches  of  the  peace,  and  at  the  same  time  will 
fully  protect  the  passenger  by  making  the 
Company  responsible  for  all  damages  resulting 
from  any  breach  of  its  contract.  It  is  not  dis- 
puted that  the  business  of  ejecting  the  plaintiff 
was  extremely  disagreeable  to  the  conductor, 
and  that  he  made  considerable  effort  to  induce 
the  plaintiff  to  pay  his  fare  or  peaceably  to  leave 
the  train,  but  that  the  plaintiff  not  only  insisted 
on  being  put  off  by  force,  but  resisted  with  all 
the  force  he  could  command.  It  is  hardly 
necessary  to  say  that  no  reference  is  intended 
to  apply  to  agents  of  the  company  who  act 
wantonly  or  willfully  or  maliciously,  or  that  a 
trespasser  upon  a  train  can  be  treated  in  a  will- 
ful, wanton  or  malicious  manner. 

2.  The  motion  for  nonsuit  was  based  prin- 
cipally upon  the  idea  that  the  evidence  for  the 
defendant  was  the  only  evidence  in  the  case, 
and  that  this  so  conclusively  showed  that  the 
defendant  had  leased  its  road  and  ceased  to  op- 
erate it  at  the  time  of  the  injury  that  the  court 
erred  in  submitting  the  case  to  the  jury.  The 
stipulation  and  pleadings  admit  that  the  de- 
fendant was  the  owner  of  the  road.  When  it 
is  admitted  that  a  railroad  company  is  the  owner 
of  a  railroad  then  being  operated,  a  presump- 
tion arises  that  the  same  is  operated  by  the 
company  owning  it,  and  the  burden  of  proof  is 
upon  such  company  to  show  to  the  satisfaction 
of  the  jury  that  such  is  not  the  fact.  Thus  in 
Ferguson  v.  Wisconsin  Cent,  B.  Co.,  63  Wis.  145, 
the  court  says:  "When  a  railroad  company 
owns  a  railroad  in  operation,  bearing  the  name 
of  the  company,  the  presumption  is  that  such 
company  operates  it,  and  in  order  to  relieve 
itself  from  liabilities  for  injuries  to  persons 
upon  such  road,  caused  by  the  negligence  of  the 
employes  operating  the  same,  the  burden  of 
proof  is  upon  it  to  show  that  it  does  not  operate 
the  same."  Nor,  is  it  disputed  but  that  at 
common  law  the  general  rule  was,  where  un- 
impeached  witnesses  testify  distinctly  and  pos- 
itively to  a  fact  and  are  uncontradicted  their 
testimony  was  to  be  credited,  and  to  have  the 
effect  of  overcoming  a  mere  presumption. 
*'But  this  rule,"  as  Rapallo.  J.,  observed,  "is 
subject  to  many  qualifications."  Elwood  v. 
Western  U.  Teleg.  Co,  45  N.  Y.  553.  Our  Code 
provides  that  the  jury  "are  not  bound  to  find 
m  conformity  with  the  declarations  of  any 
number  of  witnesses,  which  do  not  produce 
conviction  in  their  minds,  againsf  a  less  num- 
ber, or  against  a  presumption,  or  other  evidence 
satisfying  their  minds.^'  HilFs  Code,  §  845. 
subd.  2.  This  seems  to  indicate,  as  was  con- 
tended, that  where  a  presumption  arises  in  any 
case  the  jury  are  not  bound  to  believe  the  dec- 
larations of  a  witness,  or  a  number  of  them, 
contradicting  the  presumption,  but  that  the 
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credibility  of  such  witness  or  witnesses  then 
,  becomes  a  question  for  the^,  and,  if  thev  are 
not  satisfied  of  the  truthfulness  of  the  eyidence 
of  such  witnesses,  they  are  not  bound  to  believe 
it,  but  may  find  in  accordance  with  the  pre- 
sumption. The  execution  of  the  lease  is  ad- 
mitted, but  the  transfer  and  possession  under  it 
are  disputed,  and  the  establishment  of  that  fact 
is  dependent  upon  the  testimony  of  Mr.  Cook- 
ingbam,  and  certain  telegrams  and  circulars 
offered  through  him  for  that  purpose.  The 
lease  itself  purports  to  have  been  executed  in 
April,  18«7,  and  before  the  statute  for  its  au- 
thorization had  gone  into  effect;  but,  waiving 
this,  the  truth  of  the  transfer  and  possession, 
which  ought  to  have  been  clear  and  decisive, 
was  vague  and  unsatisfactory.  From  the  nat^ 
ure  of  the  circumstances,  and  as  Mr.  Cooking- 
ham  stood  related  to  them,  it  was  not  possible 
for  him  to  testify  positively  or  distinctly  as  to 
this  transaction.  Nor  do  the  telegram  and  cir- 
cular relied  upon  to  establish  the  transfer  and 
possession,  aided  by  the  testimony  of  Mr. 
Cookingham,  render  the  proof  in  that  regard 
much  more  definite  and  satisfactory.  Owing 
to  their  vagueness  as  applied  to  the  subiect 
matter  in  dispute,  without  bis  testimony  they 
are  of  little  value  as  evidence.  Much  that  he 
testifies  to  is  but  hearsay,  much  mere  conclu- 
sions, and  as  to  what  may  be  regarded  as  rel- 
evant, it  was  for  the  Jury  to  pass  upon  the 
weight  to  be  given  to  his  statements  in  respect 
thereto,  and  his  credibility.    Taking,  then. 


into  consideration  the  presumption  of  opaiatioo 
of  the  road  from  its  ownership,  and  in  additloD 
thereto  that  the  stock  contract  upon  whidi 
plaintiff  shipped  his  cattle  and  rode  toPortlaDd 
was  drawn  in  the  name  of  the  defendant  Com- 
pany, and  signed  by  the  agent,  as  the  agent  of 
the  defendant,  for  that  Company;  that  the  let- 
tering upon  its  cars  and  tickets,  drawback 
checks,  and  other  writings,  etc.,  were  likewise 
in  the  name  of  the  defendant  Company;  to- 

f ether  with  the  testimony  of  the  plaintiff, 
eepingin  mind  that  the  jury  are  the  judeesof 
the  cr^ibility  of  the  witnesses, — ^it  would  be 
difficult  on  this  record  to  assign  any  just  or  legal 
reason  to  withdraw  the  case  from  the  jury. 
Leaving  out  of  view  the  question  of  credimli^. 
before  a  withdrawal  of  a  case  from  a  Jury  can 
be  justified,  the  facts  of  the  case  should  not  only 
be  undisputed,  but  the  conclusion  to  be  drawn 
from  them  indisputable.  But.  whether  the 
facts  be  disputed  or  undisputed,  if  different 
minds  may  honestly  draw  different  oonclusions 
from  them  the  case  should  be  properly  left  to 
the  jury.  Detroit  <fc  M.  B.  Go.  y.  Van  ^Hn- 
burg,  17  Mich.  99;  Sioux  City  A  P.  R.  Co.  v. 
SUmt,  84  U.  S.  17  Wall.  657,  21  L.  ed.  745. 

Upon  this  point  we  think  there  was  no  error 
in  refusing  the  motion  for  nonsuit  But  in  view 
of  the  considerations  already  expressed  the 
judgment  is  reversed,  and  the  plaintiff  remitted 
to  his  remedy  in  accordance  therewith. 

Petition  for  rehearing  denied. 
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V. 

Hannah  JACOBS,  Admx.,  etc.,  of  Peter  Ja- 
cobs, Deceased. 

(.—Ala ) 

1.  A  dummy  railroad  operated  by 
steam  and  vtmning  beyond  the  lines  of 
a  munidpaUty*  organized  under  Acts  Feb. 
2Es  1887,  which  authorize  corporations  to  con- 
struct such  roads  In  a  city  or  town  and  also  '^pon 
any  of  the  public  roads  of  any  county,"  upon 
such  terms  and  in  such  manner  as  may  be  author- 
ized by  the  dty  and  county  authorities  respective- 
ly, Is  a  ^'railroad"  within  the  meaniofir  of  Code, 
6 1145,  requlriner  trains  to  be  stopped  within  100 
feet  of  a  place  where  It  crosses  the  track  of  an- 
other railroad. 

2.  It  is  no  ejcense  fbr  fiOlure  to  stop  a 
railroad  train  within  100  feet  of  a  place  where 
the  track  crosses  another  railroad,  as  required  by 
statute,  that  the  rear  of  the  train  would  thus  be 
left  standing  across  another  track. 

8*  Proof  that  an  act  was  neg^Ui^ntly 
done  will  not  sustain  a  charge  that  It  was  will- 
fully done. 

(Stone,  Ch.  J.,  and  ClopUni,  J.,  dissent  from  vropo- 
sUion  1.) 

(May  88, 1801.) 


I  A  PPEAL  by  defendant  from  a  judi^ent  of 
ijL  the  Circuit  Court  for  Jefferson  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuriee  resolting^ 
in  death  and  alleged  to  have  been  caused  bj 
defendant's  wrong-doing.     Reversed, 

The  deceased  was  an  engineer  of  the  Enakj 
Railway  Company.  His  <&ath  was  caused  by 
a  collision  between  defendant's  train  and  the 
en^ne  upon  which  deceased  was  at  work,  at  a 
point  where  the  tracks  of  the  two  companies 
crossed  each  other. 

The  other  facts  sufficiently  appear  in  tbe 
opinion. 

Messrs.  Hewitt*  Walker  ft  Porter  for 
appellant. 

Messrs,  Bowman  &  Harsh  for  appellee. 

Coleman,  J.,    delivered  the  opinioo  of 

the  court: 

The  important  question  involved  in  this 
case  is  whether  the  Ensley  Railway  Company 
is  a  railroad  within  the* meaning  of  secticm 
1145  of  the  Code  of  1886,  which  reads  as  f61- 
lows:  "^When  the  tracks  of  two  railroads^ 
cross  each  other,  engineers  and  conductoi» 
must  cause  the  trains  of  which  they  are  ia 
charge  to  come  to  a  full  stop  within  100  feci 


Note.— itoilroode,  crossing  lines;  regulations  hy  stat- 
utes. 

Statutes  in  relation  to  penalties  for  failure  of  a 
railroad  oompany  to  stop  its  trains  before  crossing 
another  railroad,  are  constitutional.    Mix  v.  Illinois 
Cent.  R.  Co.  8  West.  Rep.  486, 116  lU.  602. 
12  L.  R  A. 


Railroads,  duty  at  oroasings.    See  notes  to  1 
V.  Fitohburff  R,  Co.  (Mass.)  8  L.  R.  A.  743;  Becke  t. 
Missouri  Pac.  R.  Co.  (Mo.)  9  L.  B.  A.  157. 

Wamingr  on  approach  to  crosslnjr^  alacketd^ 
speed.  See  notes  to  Rupard  v,  Chesapeake  ^  O.  K 
<^.  (Ky.)  7  L.  R,  A.816;  Becke  v.  Missouri  P*c  B. 
Co.  supra. 
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of  such  crossing,  and  not  proceed  until  they 
know  the  way  to  be  clear.  It  is  contended 
that  this  law  does  not  apply  to  the  Ensley 
Railway  Company.  The  purpose  of  the  Stat- 
ute was  to  guard  against  collisions  at  these 
crossings.  Prior  to  the  adoption  of  the  Code 
of  1886,  the  distance  within  which  trains  were 
required  to  stop  was  50  feet,  and  the  distance 
was  extended  to  100  feet  on  account  of  the 
difficulty  of  controlling  the  large  engines  and 
heavily  loaded  trains.  The  purpose  of  the 
Statute,  as  we  have  said,  is  to  prevent  collis- 
ion, and  the  fact  that  some  engines  and 
trains,  by  reason  of  their  structure  and  ap- 
pliances are  more  easily  managed  than  others, 
and  may  be  stopped  within  a  distance  of  ^. 
80  or  50  feet,  is  no  reason  why  the  law  should 
not  apply  to  them.  It  may  be  conceded  in 
argument  that  there  are  manv  sections  in  the 
Code  applicable  to  railroads  which  do  not 
and  were  not  intended  to  applv  to  street 
railways.  We  hold  that  the  Ensley  Railway 
Company  is  not  a  street  railway,  within  the 
meaning  of  the  Constitution  and  the  statutes 
which  provide  for  the  incorporation,  organi- 
zation and  government  of  street  railways, 
but  that  it  is  a  ** railroad  company,"  within 
the  meaning  of  section  1178  of  the  Code  of 
1886.  The  constitutional  provision  is  as  fol- 
lows :  "  No  street  passenger  railway  shall  be 
constructed  within  the  limits  of  any  city  or 
town  without  the  consent  of  its  civil  authori- 
ties.''   Code,  p.  49,  §  24. 

The  statute  laws  pertaining  to  street  rail- 
ways are  found  in  chapter  7,  title  1,  of  the 
Code  of  1886,  beginning  with  section  1608 
and  ending  with  section  1612,  and,  so  far  as 
respects  the  question  under  consideration,  are 
substantially  the  same  as  section  1917  to  1929, 
inclusive,  of  the  Code  of  1876.  Section  1608 
of  the  Code  of  1886  reads  as  follows :  "Cor- 
porations for  constructing,  maintaining  and 
operating  street  railways  in  a  town  or  city 
may  be  formed  in  the  mode  prescribed,  and 
have  the  capacity  and  powers  in  this  chapter 
expressed."  It  is  evident  from  the  Constitu- 
tion, and  from  this  section  and  those  which 
follow,  that  street  railways  here  intended  are 
only  those  to  be  formed,  maintained,  and  ope- 
rated in  a  town  or  city.  The  phraseology  of  the 
law,  the  location,  uses  and  purposes  contem- 
plated of  street  railways,  and  their  subjection 
to  municipal  ordinance,  lead  to  this  conclusion. 

The  Ensley  Railway  Company  is  not  in- 
cluded within  this  class  of  corporations,  or 
within  the  meaning  of  "street  railways,"  as 
defined  by  Elliott,  in  his  excellent  work  on 
Roads  and  Streets.  See  pages  567-660.  Its 
lines  extend  beyond  municipal  corporation 
control,  and  its  corporate  existence,  authority 
and  powers  are  not  derived  from  or  subject 
to  municipal  regulations.  It  was  incorpor- 
ated and  organized  by  virtue  of  an  Act  of  the 
Liegislature  adopted  February  26.  1887,  page 
144.*  Until  the  adoption  of  this  Act,  there 
was  no  law  which  authorized  the  formation 
of  a  corporation  like  that  of  the  Ensley  Rail- 
way  Company.     The  second  section  of  the 

'^This  Act  provides  the  manner  In  which  **  any 
number  of  natural  persons,  assoclatlDfr  to  form  a 
corporation  for  the  purpose  of  oonstructinfir  and 
uainer  a  street  railroad  in,  or  in  and  near,  or  be- 
tween, any  of  tlie  cities  or  towns  of  this  State  ^* 
may  be  incorporated.    [Rep.] 

13  L.  R.  A. 


Act  reads  as  follows :  **  Sec.  2.  Be  it  fur- 
ther enacted  that  section  1921  of  the  *  Code 
of  Alabama  be  amended  so  as  to  read  as  fol- 
lows, namely:  'Sec.  1921.  Road  located 
by  authorities  of  cities  or  towns  and  counties ; 
power  to  make  and  altet  contracts:  Such 
corporation  shall  have  power  to  construct, 
maintain  and  use  a  street  railroad  upon  the 
streets  and  upon  the  lines  and  between  the 
termini  named  in  the  certificate  in  any  city 
or  town,  upon  such  terms  and  in  such  man- 
ner as  may  be  authorized  by  the  ordinance  or 
other  lawful  act  of  the  proper  authorities  of 
such  city  or  town,  and  upon  any  of  the  pub- 
lic roads  of  any  county,  upon  such  terms  and 
in  such  manner  as  may  be  so  authorized  by 
the  proper  authorities  of  such  county ;  and 
such  railroad  company  may  contract  with 
such  counties,  cities,  or  towns  therefor,  and 
the  contract  may  be  altered  when  both  par- 
ties agree  to  the  change. '"  Before  the  adop- 
tion of  this  Act,  it  must  be  admitted  there 
were  no  street  railways  in  the  State  outside  of 
the  corporate  limits  of  a  city  or  town,  and  none 
were  contemplated  by  the  then  existing  laws. 
A  railroad  organized  under  this  Act  of  the 
Legislature,  running,  beyond  the  corporate 
limits  of  any  city  or  town  and  through  coun- 
ties, is  not,  and  necessarily  cannot  be,  a  street 
railway,  within  the  meaning  of  the  Constitu- 
tion and  the  provisions  of  the  Code  in  regard 
to  street  railways.  Except  as  to  its  termini, 
it  is  entirely  independent  of  municipal  con- 
trol. It  derives  its  corporate  powers  and  ex- 
istence under  the  Act  of  the  Legislature,  after 
leaving  the  city  boundaries,  by  contract  with 
the  counties  through  which  it  runs.  There  is 
no  limitation  to  the  extent  of  such  a  road. 
Under  its  provisions  a  road  could  be  con- 
structed from  Huntsville  to  Mobile,  travers- 
ing the  entire  length  of  the  State.  There  is 
no  limitation  upon  the  power  and  character  of 
the  propelling  force  or  the  business  to  be  con- 
ducted. It  is  common  knowledge  that  rail- 
roads incorporated  under  this  Act,  having 
in  use  heavy  dummy  engines,  run  from  Bir- 
mingham to  Bessemer  City,  and  to  other  parts 
of  the  State,  traversing  wide  scopjes  of  coun- 
try with  regular  stations,  soliciting  patron- 
age, and  competing  with  other  railroads  in 
carrying  both  freight  and  passengers.  The 
verv  Act  itself,  in  the  second  section,  no  long- 
er designates  railroads  organized  under  its 
provisions,  after  they  leave  the  corporate  lim- 
its, as  street  railways,  but  as  "railroad  com- 
panies. "  They  are  engaged  in  the  same  busi- 
ness as  other  roads,  and  propelled  by  the  same 
dangerous  power  of  steam,  and  attended  with 
the  dangers  incident  to  the  operation  of  other 
railroads.  Is  there  any  reason  why  such  roads 
should  hot  provide  comfortable  depots  for 
passengers,  in  the  country,  and  have  their 
freight  rates  regulated,  where  they  carry 
freight,  and  be  taxed  as  other  railroads  en- 
gaged in  like  business?  Is  there  any  reason 
why  they  should  not  be  required  to  put  up 
signboaros,  and  rin^  signal  bells,  and  stop 
their  trains  at  public  road  crossings  and  at 
railroad  crossings,  and  observe  all  the  safe- 
guards required  of  other  railroads  to  prevent 
collisions  and  for  the  protection  of  human 
life?  Is  it  reasonable  to  hold  that,  because 
of  the  structure  of  dummy  engines,  many  of 
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these  regulations  ca^  be  observed  and  com- 
plied with  by  those  in  control  of  them,  more 
easily  than  other  engines,  therefore  they  shall 
not  obey  them  at  all  ?  After  leaving  the  city 
limits,  as  we  have  shown,  they  are  no  longer 
street  railwavs,  subject  to  municipal  regula- 
tions ;  and  if  not  railroads,  within  the  mean- 
ing of  the  general  law,  we  may  well  inquire, 
What  kind  of  railroads  are  they  and  by  what 
laws  are  they  governed?  Can  it  be  presumed 
that  the  Legislature  intended  to  provide  for 
the  incorporation  of  a  species  of  railroad 
companies  "«wt  generis"  not  subject  to  any 
law  except  the  common  law  for  common  car- 
riers, while  the  duties  and  liabilities  of  all 
other  railroad  companies  are  regulated  and 
control  led  by  statutory  enactment  ?  We  are  of 
the  opinion  that  the  Ensley  Railway  comes 
directly  within  "railroad  companies"  as  de- 
fined by  section  1173  of  the  Code  of  1886, 
and  which  is  as  follows :  **  Sec.  1178.  Mean- 
ing of  'railroad  company:*  Unless  clearly 
otherwise  apparent  from  the  context,  the  term 
'railroad  company,'  as  used  in  this  chapter 
includes  any  person  or  corporation  owning 
or  operating  a  railroad."  This  Statute  is 
broad  and  comprehensive.  There  is  nothing 
in  this  section  to  indicate  that  the  number 
of  incorporators,  or  the  manner  of  the  or- 
ganization, enters  into  the  definition.  The 
only  exception  is,  where  it  is  "clearly  other- 
wise apparent  from  the  context."  We  should 
say  a  horse -car  is  not  expected  to  carry  a  steam - 
whistle,  and  for  obvious  reasons  would  be 
clearly  excepted.  Section  1146,  which  requires 
engineers  and  conductors  to  stop  their  trains 
where  two  railroads  crosseach other  is  included 
in  the  chapter  referred  to  in  section  1173. 

The  Act  of  February  28,  1889,  1020,  en- 
larging the  charter,  and  conferring  addi- 
tional powers  on  the  Ensley  Railway  Com- 
pany, strengthens  our  position.  That  Act 
declares,  among  other  things :  "The  Ensley 
Railway  Company  shall  have  and  possess  all 
rights,  powers  and  privileges  and  immuni- 
ties of  the  general  laws  or  this  State  con- 
ferred on  railroad  companies."  It  must  be 
admitted  tliat  this  Act  in  no  way  changes  the 
character  of  the  engines  used,  the  business  of 
the  company,  or  creates  a  necessity  for  hav- 
ing depots,  or  the  ringing  of  bells,  blowing 
of  whistles,  or  stopping  at  public  road  cross- 
ings or  railroad  crossings,  which  did  not 
exist  before  its  passage.  It  cannot  be  con- 
tended that  the  effect  of  this  Act  was  to 
change  the  relation  of  the  road  to  the  cities 
or  towns  in  which  are  located  its  termini,  or 
its  relation  to  the  country  through  which  it 
passes,  and  the  contract  with  the  cities  and 
county  under  which  it  was  incorporated  and 
organized.  The  number  of  incorporators 
and  the  mode  of  organization  remain  the 
same.  The  Act  may  have  been  passed  out 
of  abundant  caution,  or  for  some  purpose 
not  developed  on  this  trial,  but  we  can  see 
no  reason*  why  the  Act  of  the  Legislature 
should  bring  the  Ensley  Railway  within  the 
definitions  of  "railroad  companies,"  as  given 
in  section  1178  of  Code  1886,  supra,  whicn  did 
not  exist  prior  to  iis  passage.  There  was 
nothing  in  its  incorporation,  its  motive 
power,  its  business  and  location,  to  exclude 
it  from  this  section.  Whether  the  Act  of 
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February  25,  1887,  is  obnoxiooB  to  the  consti- 
tutional provision  of  article  4,  §  2,  whidi 
declares  that  "each  law  shall  contain  but 
one  sublect,  which  shall  be  clearly  expicaeod 
in  its  title,"  is  not  determined,  because  it  is 
not  deemed  necessary  to  a  decision  of  the  ques- 
tion before  us.  See  Ex  parte  BeynokU^  87  AU. 
188 ;  ExparU  Ootoert  (Ala.)  9 South. Rep.  22IL 

After  a  careful  consideration  of  the  ques- 
tion, the  majority  of  the  court  is  of  the 
opinion  that  the  trial  court  did  not  err  in 
holding  that  section  1145  of  the  Code  applied 
to  the  Ensley  Railway  Company.  The  cooit 
is  unanimous  in  all  other  respects. 

Since  writing  the  foregoing  opinion  we 
have  been  furnished  with  a  certified  copy  of 
an  opinion  recently  delivered  by  the  Supreme 
Court  of  Tennessee  in  the  case  of  KaUenhuT' 
ger  v.  Lano,  16  S.  W.  Rep.  611.  by  Lorton, 
J.  In  that  case  the  court  holds  that  dummj 
engines,  whether  operated  within  or  beyoid 
the  municipal  limits,  are  subject  to  the  gen- 
eral statutes  regulating  and  prescribinf 
duties  for  the  government  of  railroads,  to 
prevent  accidents  and  injuries.  The  comt 
uses  the  following  language:  •'A  train 
pulled  by  a  small  engine  called  a  'dummv.' 
although  exclusively  engaged  in  carrying 
passengers,  is  a  railroad,  within  the  meaning 
of  the  statute  prescribiug  precautions  to  be 
observed  by  railroads.  The  evil  intended  to 
be  remedied  pertains  as  much  to  this  sort  of 
railways  as  to  the  ordinary  railroads  of  com- 
merce.^' We  cite  the  case  as  an  authority 
fully  in  accord  with  the  conclusion  reached  by 
a  majority  of  this'court.  It  is  unnecessarr  for 
us  to  go  further  than  the  principles  declared 
in  our  opinion,  supra ;  and  consequenilj  wf 
express  no  opinion  as  to  whether,  under'  oor 
statutes,  dummy  enginesoperated  wholly  with- 
in and  under  municipal  control  are  subject  to 
the  general  laws  governing  railroad  com- 
panies as  defined  in  section  1173,  Code  1886. 

Btversed  and  remanded. 

Stone,  Ch.  J.: 

The  intestate  of  plaintiff  in  the  co«xrt 
below,  Peter  Jacobs,  was  in  charge,  as  en- 
gineer, of  a  dummy  engine  and  train  of  two 
cars,  which  was  making  a  trip  over  the 
dummy  line  between  Birmingham  and  En&kf 
City.  The  track  of  that  line  crosses  the 
track  of  the  appellant  corporation,  and.  at 
the  crossing,  intestate,  while  at  his  pctft 
of  duty,  was  struck  and  killed  bv  a  train 
which  was  being  i)ushed  backward  over  the 
track  of  the  Birmingham  Mineral  Railroad 
Company.  The  suit^is  against  the  railroad 
corporation,  and  charges  that  the  collisica 
and  injury  resulted  from  the  negligence  of 
the  Birmingham  Mineral  Company.  Pos* 
sibly  tlie  most  important  charge  of  negli- 
gence consists  in  the  alleged  fact  that^t^ 
train  of  the  Birmingham  Mineral  was  not 
brought  to  a  full  stop  within  100  feet  of  the 
crossing  of  the  railroad  and  dummy  tracks. 
Code  1886,  g  1145.  One  defense  to  the  actica 
is  contributory  negligence.  The  trial  court. 
in  its  rulings,  treated  the  dummy  line  as  a 
railroad,  within  the  meaning  of  weCioa 
1145  aforesaid.  There  was  a  reoo^?ery  ia 
favor  of  the  plaintiff. 

It  is  contended  for  the  appellant  oorpontifla 
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that  a  dummy  line  is  not  a  railroad,  within 
the  meaning  of  the  Statute,  and  that  there- 
fore it  owed  no  duty  to  bring  its  train  to  a 
full  stop  l>efoTe  crossing  the  dummy  track. 
If  this  point  be  well  taken,  there  can  be  no 
question  that  the  circuit  court  erred  in  sev- 
eral of  its  rulings.  But,  as  we  do  not  in- 
tend to  consider  this  (Question  until  we  shall 
have  disposed  of  the  other  questions  raised, 
we  need  say  no  more  on  this  point  at  this 
place. 

Moving  in  the  direction  the  appellant's 
train  was  coming,  it  would  first  encounter, 
and  must  needs  cross,  the  main  track  of  the 
Kansas  City,  Memphis  &  Birmingham  Rail- 
road Company.  Between  that  track  and  the 
track  of  the  dummy  line  is  a  space  of  only 
825  feet.  The  approaching  train  consiste<l 
of  14  cars  besides  the  engine  and  tender, — 
much  longer  than  the  space  between  the 
two  tracks.  The  uncontroverted  testimony  is 
that,  if  the  train  had  stopped  at  any  point 
within  100  feet  of  the  dummy  track,  its  rear 
section  would  have  overlapped  the  track  of 
the  Kansas  City,  Memphis  &  Birmingham 
track  by  four  or  five  car- lengths, — more  than 
100  feet.  This,  it  is  contended,  must  ope- 
rate an  exception  to  the  statutory  require- 
ment, and  relieve  the  Railroad  Company 
from  the  duty  of  stopping  before  crossing 
the  second  track.  The  Statute  in  question 
is  a  very  wise  and  humane  exercise  of  the 
state's  police  power.  It  is  of  very  easy  ob- 
servance; and,  if  faithfully  and  thought- 
fully conformed  to,  no  such  thing  as  a  col- 
lision of  trains  at  a  railroad  crossing  could 
occur.  Each  train  must  come  to  a  full  stop 
within  100  feet  of  the  crossing  before  at- 
tempting to  cross.  It  must  not  only  be 
brought  to  a  full  stop,  but  it  must  "not 
proceed  until  they  know  the  way  to  be  clear. " 
The  Statute  then  declares  which  road  shall 
have  the  preference  in  crossing,  — the  one  hav- 
ing "  the  older  right  of  way. "  So  the  duty 
of  learning  that  the  way  is  clear  before 
proceeding  is  equally  as  binding  as  is  the 
command  to  come  to  a  full  stop.  The  pur- 
pose of  the  required  stop  is  that  the  situation 
ma^  be  taken  in :  and  if  the  officer  or  agent 
having  control  of  a  train  were  merely  to  go 
through  the  perfunctory  ceremony  of  coming 
to  a  stop,  and  were  then  to  proceed  without 
informing  himself  that  the  way  is  clear,  he 
would  be  as  derelict  in  duty  as  if  he  had 
not  brought  his  train  to  a  stop.  We  cannot 
adopt  the  interpretation  contended  for.  It 
is  not  within  our  province  to  disregard  so 
positive  language  of  the  Legislature,  nor 
do  we  think  policy  points  in  that  direction. 
To  disregard  the  Statute  is  to  make  collis- 
ions possible,  if  not  probable.  To  obey  it 
is  to  render  them  impossible.  If  it  were 
made  a  highly  penal  offense  in  all  persons 
controlling  trains  who  fail  to  observe  this 
statutory  enactment,  such  collisions  would 
probably  be  much  less  frequent. 

The  first  count  of  the  complaint  charges 
that  the  defendant,  "  by  and  through  its  con- 
ductor, engineer,  servants  and  agents,  neg- 
ligently, wantonly,  recklessly  and  willfully 
caused,  permitted  and  suffered  its  said  train 
to  run  into  and  against  the  said  engine  upon 
which  plaintiff's  intestate  was  as  aforesaid, 
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knocking  it  off  the  track,  and  so  scalding, 
bruising  and  wounding  plaintiff's  intestate 
that  he  died  in  consequence  thereof."  This 
count  in  terms  charges  that  the  defendant's 
train  was  willfully  caused  to  be  "run  into 
and  against  the  said  engine"  of  the  dummy 
line.  There  is  no  testimony  tending  to  show 
that  the  collision  was  "willfully  caused"  by 
defendant's  servants,  but  the  trend  of  the 
whole  testimony  repels  such  inference.  The 
defendant's  sixth  charge,  which  was  refused, 
was  confined  to  the  first  count  of  the  com- 
plaint, and  in  effect  asserts  that  the  plaintiff 
tailed  to  establish  the  truth  of  that  count. 
This  is  the  identical  Question  which  was 
raised  and  ruled  on  in  Johnston's  Case,  79  Ala. 
486.  While  the  point  may  be  somewhat 
technical,  we  do  not  feel  at  liberty  to  depart 
from  the  ruling  then  made.  The  sixth  charge 
asked  ought  to  have  been  given.  Dickson's 
Case,  88  111.  431;  1  Greenl.  Ev.  §§  51,  63; 
Coulton's  Case,  86,  Ala.  129 ;  Chuinan's  Case, 
11  Lea,  98.  The  second  count  does  not 
charge  that  the  defendant  willfully  caused 
the  collision.  The  charge  is  that  the  train 
was  willfully  run  at  a  high  rate  of  speed 
"  towards  and  to  said  crossing. "  This  is  an 
entirely  different  question,  which  does  not 
fall  within  the  rule  declared  in  Johnston's 
Case,  supra. 

We  recur  to  the  question  first  raised  :  Was 
the  Ensley  Railway  a  railroad,  within  the 
meaning  of  section  1145  of  the  Code  of  1886? 
Was  its  track  such  a  one  as  that,  before  cross- 
ing it,  the  train  of  the  defendant  railroad  must 
be  brought  to  a  "full  stop,"  with  no  author- 
ity to  proceed  until  those  having  it  in  charge 
knew  the  way  to  be  clear?  This  question,  it 
would  seem,  does  not  necessarilv  depend  on 
a  partial  resemblance  of  the  Ensley  Hallway 
to  railroads  proper.  It  depends  on  the  will 
and  intention  of  the  Legislature,  to  be  gath- 
ered from  its  language.  Much  light  will  be 
shed  on  this  subject  by  tracing  our  legisla- 
tive history  which  bears  upon  it.  The  clause 
which  now  constitutes  section  1145  of  the 
Code  of  1886  was  enacted  December  10,  1864. 
Sess.  Acts  1865-66,  p.  77.  That  clause  has 
undergone  no  change  since  its  enactment, 
with  this  exception.  When  first  enacted, 
the  train  was  required  to  be  brought  to  a  full 
stop  within  50  feet  of  every  railroad  cross- 
ing. The  Code  of  1886,  §  1145,  fixes  the 
maximum  of  the  distance  at  100  feet.  There 
is  much  testimony  tending  to  show  that  the 
train  of  the  Birmingham  Mineral  Railroad 
Company  which  collided  with  the  dummy 
engine,  of  which  deceased  was  the  engineer, 
was  not  brought  to  a  full  stop  within  100 
feet  of  the  track  of  the  Ensley  Railway.  So, 
if  the  Ensley  Railway  was  at  the  time  of  the 
collision  (February  22,  1889)  a  railroad, 
within  the  meaning  of  the  Statute,  the  jury 
were  not  without  testimony  on  which  to  find 
that  that  feature  of  plaintiff's  case  was  made 
good.  Our  statutory  provisions  in  reference 
to  the  government,  regulation  and  supervis- 
ion of  railroads  have  been  of  steady  growth, 
dating  far  beyond  the  introduction  of  dummy 
engines  as  tractors  of  street- cars.  They  are 
embodied  in  the  Code  of  1886,  commencing 
j  with  section  1120  and  ending  with  section 
1 1173.  The  whole  of  chapter  2,  title  12,  pt. 
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1  of  the  Code,  is  devoted  to  this  subject. 
What  is  now  section  1144  of  the  Code  of  1886 
was  enacted  February  6,  1858.  Sess.  Acts,  15. 
It  constitutes  section  1399  of  the  Code  of 
1867,  and  section  1699  of  the  Code  of  1876. 
Section  1146,  as  we  have  seen,  was  approved 
December  10,  1864.  In  the  Code  of  1867  it 
is  section  1403,  and  in  the  Code  of  1876, 
§  1702.  On  December  29,  1868  (Sess.  Acts, 
462),  the  law  was  approved  requiring  rail- 
rpad  companies  to  erect  at  each  crossing  of  a 
public  road  a  sign,  "with  large  and  distinct 
letters,"  giving  notice  of  the  proximity  of 
the  railroad,  etc.  This  Statute  is  embodied 
in  section  1722  of  the  Code  of  1876,  and  is 
section  1146  of  the  Code  of  1886.  One  pro- 
vision of  the  Act  approved  December  10,  1864, 
requires  that  "the  chief  superintendent  of 
every  railroad  shall  instruct  the  engineers 
and  conductors  thereof  as  to  the  provisions  of" 
what  now  are  §§  1144.  1145,  of  the  Code  of 
1886.  Code  1867,  §  1405 ;  Code  1876,  ^  1703. 
So,  in  the  Act  approved  December  29,  1868, 
it  was  provided  "that  every  railroad  com- 
pany in  this  State  shall  cause  all  its  trains 
of  cars  for  passengers  to  stop  upon  each  ar- 
rival at  a  station  advertised  by  such  com- 
pany as  a  station  for  receiving  passengers 
upon  such  trains  at  least  one  half  of  one  min- 
ute. "  This  is  section  1721  of  the  Code  of 
1876 ;  section  1157  of  the  Code  of  1886.  Rail- 
roads must  have  proper  depot  accommoda- 
tions "  at  each  of  the  passenger  stations  along 
the  line  of  the  railroad. "  Sess.  Acts  1882-83, 
p.  154.  1886-87,  p.  74 ;  Code  1886,  |  1154. 
The  Act  creating  a  railroad  commission  for 
the  State  of  Alabama  was  approved  February 
26,  1881.  Sess.  Acts,  84.  Its  title  is,  "To 
Provide  for  the  Regulation  of  All  Railroad 
Companies  and  Persons  Operating  Railroads 
in  This  State."  It  was  certainly  intended 
to  apply,  and  does  apply,  to  all  railroads  in 
the  State,  as  the  Legislature  understood  that 
phrase.  The  powers  it  confers  on  the  com- 
missioners are  comprehensive.  They  are  em- 
bodied in  the  Code  of  1886,  §§  1120  to  1148, 
inclusive. 

To  comment  on  all  the  statutory  provisions 
relating  to  the  railroad  commissioners  and 
their  powers  which  apparently  shed  light  on 
the  question  we  are  now  considering,  would 
swell  this  qpinion  unduly.     To  be  fully  com- 

Srehended  the  entire  Statute  must  be  read, 
ertuin  provisions  of  tiiat  Statute,  as  well  as 
many  statutory  provisions  noted  above,  seem 
not  to  be  properly  adapted  to  street  railroads 
or  dummy  lines,  which,  as  a  rule,  are  con- 
structed for  the  transportation  of  passengers 
for  short  and  irregular  distances.  We  will 
mention  only  some  of  the  most  striking  pro- 
visions, in  the  enactment  of  which  the  Leg- 
islature, it  would  seem,  could  not  have  in- 
tended their  application  to  street  railways, 
whether  drawn  by  a  dummy  engine  or  other- 
wise. Section  1145  of  the  Code  requires 
trains  to  be  brought  to  a  full  stop  before 
crossing  another  track.  There  could  be  no 
question  that  the  difficulty  if  not  the  impos- 
sibility of  stopping  an  ordinary  train  of  cars 
on  an  ordinary  railroad  within  any  short  dis- 
tance, and  the  consequent  danger  of  a  collis- 
ion, supplied  the  motive  of  this  enactment. 
That  reason  cannot  apply  to  a  dummy  engine 
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and  its  train,  which,  under  all  the  ttetimoDj. 
can  be  stopped  in  from  10  to  30  feet.  AnV- 
one  reading  sections  1144,  1146,  1154,  116t 
1164,  will  readily  perceive  their  inapplica- 
bility to  street  railways,  even  though  dravs 
by  a  dummy  engine ;  and  it  is  not  perceived 
how  section  1148  can  be  made  to  apply  to 
street  railways.  If  street  railways  Whose 
cars  are  drawn  by  dummy  engines  are  there 
by  constituted  railroads  under  our  geoenl 
statutory  system,  then  they  must  be  broug)^ 
under  all  the  legislative  enactments  for  the 
government  of  railroads.  This  will  sub- 
ject them  not  alone  to  the  legislative  provis- 
ions noted  above.  Its  influence  has  a  mach 
wider  sweep.  They  would  cease  to  be  UiSh- 
ble  as  the  great  bulk  of  property  is  taxed, 
but  must  be  assessed  under  section  494  of  the 
Code  by  the  state  board  of  assessment,  witk 
all  the  formality  required  in  that  sectioo. 
Does  the  reason  which  caused  that  enactment 
apply  to  street  railways  and  dununy  lines? 
Again,  if  they  are  railroads  un^er  cor 
Statutes,  they  are  under  the  power  and  jorit- 
diction  of  the  railroad  commission.  Code, 
§  1129.  They  would  be  required  to  pay  a 
license  tax,  and  their  share  of  the  expenses  of 
the  railroad  commission,  to  be  ascertained  br 
the  auditor.  Code.  §  1128.  It  would  sub- 
ject their  tracks  to  supervision  by  the  rail- 
road commissioners,  and  require  them  to 
transport  the  commissioners  free  of  charge. 
Section  1129.  Their  tariff  would  be  subject 
to  revision  by  the  commissioners.  Section 
1180.  Can  it  be  possible  that  dummy  lines 
are  subject  to  the  provisions  requiring  rail- 
roads to  have  **  at  each  of  the  passenger  sta- 
tions along  the  line  of  its  railroad  .  .  . 
sufficient  sitting  or  waiting  rooms  .  .  . 
for  passengers  waiting  for  trains,  hsTing  re- 
gard to  sex  and  race,  which  shall  be  suita- 
bly heated  in  cold  weather  and  supplied  with 
sufficient  fresh  drinking  water,  when  pas- 
sengers waiting  for  trains  ar».  present,  aad 
with  sufficient  and  comfortable  seats  ?^  Sec- 
tion 1154.  Confining  the  legislation  we  an 
discussing  to  railro&s  proper,  every  clanie 
in  the  54  sections  (1120-1173,  Inclusive)  is 
germane  and  proper.  Extending  it  so  as 
to  take  in  street  railway  service,  no  matter 
how  propelled,  we  are  forced  to  declare  that 
many  of  the  more  important  provisions  of  the 
Statute  are  wholly  unsuited  to  the  new  serv- 
ice assigned  them.  We  are  on  safe  graaad 
when  we  give  to  the  Statutes  such  operatioa 
as  the  Legislature  had,  and  could  only  have 
had  in  contemplation  when  the  Statutes  wetr 
enacted.  We  should  hesitate  before  extend- 
ing them  to  conditions  essentially  dissimilar. 
The  difficulties  of  interpretation  extend  ftf- 
ther  than  is  suggested  above.  If  street  nil- 
ways  which  employ  dummy  engines  as  mo- 
tors are  railroads,  what  are  similar  rcMds 
whose  coaches  are  propelled  by  electricitr 
or  by  animal  power?  The  tracKs  are  alike, 
and  the  coaches,  supported  on  flanged  wheels. 
run  only  on  the  raus,  as  do  the  coacL»  d 
railroads  proper.  Are  some  street  railwajs 
"  railroads, "  under  our  statutorr  sy stent  aad 
others  not?  And,  if  so,  what  class  or  clanes 
are  included,  and  what  excluded?  Bot  ^ 
are  not  left  in  doubt  as  to  what  the  hep^- 
lature  intended.     The  statutory  proviflcat 
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in  reference  to  the  incorporation  of  railroads 
commence  with  section  1573  of  the  Code  of 
1889.  There  must  he  at  least  seven  corpora- 
tors, and  the  declaration  must  be  filed  with 
the  secretary  of  state.  Section  1574.  The 
secretary  of  state  issues  the  commission  to 
open  books  of  subscription  (§  1578),  and 
keeps  a  record  of  it  (§  1579) .  Such  corpora- 
tions have  ver^  many  and  large  powers 
peculiar  to  railroads  proper,  which  are 
wholly  unadaptedto  dummy  lines.  To  state 
them  in  detail  would  swell  this  opinion  to 
unreasonable  dimensions. 

We  invite  attention  to  the  following  sec- 
tions of  the  Code:  1580-1583,  1586,  1588, 
and  1594.  And  we  also  invite  attention  to 
constitutional  provisions.  Street  railway 
companies  are  treated  as  a  separate  subject, 
and  a  chapter  of  the  Code  is  devoted  to  it, 
commencing  with  section  1603.  Five  or 
more  persons  constitute  the  requisite  number 
of  subscribers  to  obtain  such  incorporation. 
Section  1604.  The  judge  of  probate  issues 
the  commission  for  opening  books  of  sub- 
scription (§  1605),  and  the  record  of  the  pro- 
ceedings is  made  and  kept  in  his  office 
(S  1607) .  The  powers  of  the  corporation  are 
set  forth  in  section  1608,  and  are  essentially 
unlike  those  conferred  on  railroad  corpora- 
tions proper.  These  statutory  provisions  are 
in  several  respects  unlike  those  theretofore  in 
force.  Code  1876,  §  1917  et  seq.  M  the  ses- 
sion of  the  Legislature  of  1886-87  before  the 
publication  of  the  Code  of  1886,  several  of 
the  statutory  provisions  found  in  the  Code  of 
1876  were  changed.  By  Act  approved 
December  10,  1886.  p.  122,  street  railways 
were  given  the  right  to  condemn  private  prop- 
erty to  corporate  purposes.  By  Act  approved 
February  25,  1887,  p.  144,  sections  1918  and 
1921  of  the  Code  of  1876  were  very  materially 
chaqged.  The  language  of  these  sections 
before  the  amendment  authorized  such  incor- 
porations only  **  in  any  of  the  cities  or  towns 
of  this  State."  The  amendment  enlarged 
the  privilege,  and  authorized  the  formation 
of  such  corporations  "for  the  purpose  of 
constructing  and  using  a  street  railroad  in, 
or  in  and  near,  or  between  an^  of  the  cities 
or  towns  of  this  State."  This  is,  in  point 
of  time,  the  first  legislative  authority  for 
constructing  a  street  railroad  outside  of  a 
city  or  town.  It  cannot  operate  on  any  rail- 
roads except  street  railroads,  for  its  caption 
is,  "To  amend  sections  1918  and  1921  of  the 
Code"  and  those  sections  are  in  the  article 
of  the  Code  devoted  exclusively  to  **  street 
railroad  companies."  Any  attempt,  under 
that  caption,  to  legislate  on  any  subject 
other  than  that  of  sections  amended, — street 
railroads,— would  render  the  enactment  un- 
constitutional and  inoperative.  Ex  parte 
Reynolds,  87  Ala.  138;  Ex  parte  Omert 
(Ala.)  9  So.  Rep.  225. 

There  was  a  further  amendment  of  sections 
1917  and  1923  of  the  Code  of  1878  by  Act 
approved  February  28,  1887.  Sess.  Acts,  149. 
The  effect  of  this  amendment  was  to  reduce 
the  requisite  number  of  subscribers  or  pro- 
moters of  a  street  railroad  corporation  from 
five  to  three.  All  of  these  enactments  have 
special  reference  to  street  railroads,  and  can- 
not, by  the  most  latitudinous  construction, 
12L.  R.A. 


be  made  applicable  to  railroads  in  the  larger 
sense.  It  will  be  remembered  that  the  col- , 
lision  which  caused  the  death  of  plaintiff's 
intestate  occurred  February  22,  1889.  Six 
days  afterwards  (February  28,  1889)  the  Act 
was  approved.  "To  Amend  and  Enlarge  the 
Character  of  the  Ensley  Railway,  and  to 
Confer  Additional  Powers  on  Saia  Corpora- 
tion." Sess.  Acts,  1020.  That  Act,  among- 
other  things,  declares  that  "the  Ensley  Rail- 
way shall  have  and  possess  all  the  rights, 
powers,  privileges  and  immunities  by  the 
general  laws  of  this  State  conferred  on  rail- 
road companies."  Why  was  that  Act  neces- 
sarv,  or  considered  necessary,  if  the  Ensley 
Railway  was  already  a  "railroad"  under  the 
general  laws  of  the  State  regulating  railroads 
proper? 

In  the  recent  excellent  work  on  Roads  and 
Streets  by  Elliott  (pp.  530,  557  et  seq.),  there 
will  be  found  a  very  full,  and  in  many  re- 
spects an  able,  discussion  of  the  proper  classi- 
fication of  street  railways  which  extend  be- 
yond the  city  limits,  and  in  some  cases  con- 
nect one  city  with  another.  That  work, 
however,  had  mainly  two  aims  in  handling 
the  question :  first,  to  ascertain  Tvhether  the 
construction  of  a  street  railway  along  a  pub- 
lic street  is  the  imposition  of  a  new  servi- 
tude, for  which  the  owner  of  the  ultimate  fee 
is  entitled  to  additional  compensation  ;  aqd, 
second,  to  what  extent  the  use  of  steam  as  a 
tractor  enters  into  the  inquiry.  The  conclu- 
sion is  reached  that  the  street  railways  which 
employ  only  animal  power  impose  no  addi>- 
tional  servitude  which  justifies  the  demand  of 
additional  compensation,  but,  if  steam  be 
used,  then  the  increase  of  annoyance  and  dan- 
ger conseq^uent  upon  it  calls  for  further  dam- 
ages. It  IS  further  stated  as  a  reason  for  a 
distinction  that  street  railways  whose  cars  are 
moved  only  by  animals  are  not  clothed  with 
any  powers  of  eminent  domain,  whereas  those 
which  employ  steam  may  condemn  private 
property  for  their  use.  Eminent  domain  is 
purely  an  attribute  of  the  sovereignty,  and 
can  be  exercised  alone  by  it  or  by  some  person, 
natural  or  artificial,  under  legislative  grant  of 
the  power.  With  the  exception  of  a  single 
provision  for  private  roads  in  the  Constitu- 
tion of  Alabama  (art.  1,  §  24),  it  is  only 
in  promotion  of  enterprises  of  a  public  nature 
that  the  sovereignty  can  exercise,  or  ^rant 
the  power  to  another  to  exercise,  the  right  of 
eminent  domain.  Sadler  v.  Ixingham,  84 
Ala.  811.  Can  it  be  maintained  that  street 
railways,  even  those  extending  from  city  to 
city,  if  their  cars  be  moved  by  steam-power, 
possess  this  element  of  public  benefit  which 
authorizes  them  to  invoke  and  employ  the 
sovereign  power  of  eminent  domain,  while 
the  less  pretentious  horse  or  mule  car  can 
aspire  to  no  such  eminence?  No  person, 
natural  or  artificial,  can  assert  the  power  of 
eminent  domain,  unless  that  power  is  con- 
ferred by  legislative  grant,  and  in  some  mat- 
ter which  has  in  itself  an  element  of  acknowl- 
edged public  benefit.  Can  it  be  affirmed 
that  street  railways  which  employ  steam  as 
a  motor  possess  that  element,  and  that  those 
which  employ  horses  or  mules  do  not?  Is 
not  the  true  inquiry,  at  last,  whether  the 
service  accommoaates  the  public  with  a  ready 
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and  inexpensive  means  of  transportation, 
within  the  area  of  customary  business  calls, 
and  whether  the  Legislature  has  conferred 
upon  it  the  power  of  eminent  domain? 

We  have  traced  this  legislative  history  for 
the  purpose  of  showing  that  from  the  incep- 
tion two  systems  have  been  declared, — one 
for  the  regulation  of  railroads  proper,  and 
the  other  for  the  regulation  of  street  railways. 
That  there  is  a  natural,  inherent,  organic 
difference  in  th^  two  systems,  and  their 
wants,  we  need  scarcely  assert.  Is  it  not 
necessarily  true  that,  if  some  of  the  provis- 
ions in  reference  to  railroads  apply  to  dum- 
my lines,  all  must  apply  to  them?  By  what 
statutory  authority  can  we  apply  regulations 
to  one  which  are  designed  for  the  other? 
And,  if  we  do  so  apply  them,  to  what  extent 
shall  the  application  be  made?  Who  shall 
determine  this  question,  and  by  what  cri- 
terion shall  it  be  determined?  Is  it  not  safer 
to  leave  this  delicate  duty  to  the  law-mak- 
ing power?  It  may  be  that  it  would  be 
wiser  and  safer  to  require  railroad  trains 
to  be  brought  to  a  full  stop  before  crossing 
a  dummy  track.  Let  the  Legislature  deter- 
mine that  grave  question. 

Whether,  at  the  time  of  the  injury  com- 
plained  of  in  this  suit,  the  track  of  the 
Ensley  Railway  Company  was  a  "railroad, 
within  the  meaning  of  section  1145  of  the 
Code,  is  a  question  on  which  the  members 
<  of  this  court  are  not  agreed.  It  is  contended 
by  the  majority  of  the  court,  as  shown  in 
JtUige  Coleman's  opinion,  that  section  1173 
of  the  Code  tends  to  support  their  view. 
That  section  declares  that,  "unless  clearly 
otherwise  apparent  from  the  context,  the 
term  'railroad  company,*  as  used  in  this 
chapter,  includes  any  person  or  corporation 
owning  or  operating  a  railroad."  I  think 
that  section  has  nothing  to  do  with  the  ques- 
tion. My  own  opinion  is  that  the  only  ob- 
ject of  that  section  was  to  fasten  responsibil- 
ity on  any  person  or  corporation  operating 
a  railroad,  whetlier  such  person  or  corpora- 
tion owned  the  road  or  not.  Under  its  provis- 
ions, any  person  having  a  cause  of  action 
traceable  to  the  running  of  the  road,  or  hand- 
ling of  its  rolling  stock,  is  not  necessarily 
contined  to  the  corporation  as  chartered  or  to 
the  owner  of  the  road  for  redress.  He  may 
proceexi  against  any  person  or  corporation 


operating  the  road,  if  the  grievaxice  oom- 
plained  of  was  sujfered  at  the  bands  of  sadi 
person  or  corporation,  although  not  the  owner 
of  the  track.  It  is  common  Knowledge  thai 
railroads  are  sometimes  operated  under  lease, 
and  that  two  or  more  railroad  companies 
sometimes,  under  an  arrangement  between 
themselves,  use  the  same  tnu^  for  a  part  o( 
their  respective  lines.  Under  this  section  o( 
the  Statute,  liability  attaches  to  the  par- 
ticular person  or  corporation  whose  breadi 
of  conduct  or  tort  is  complained  of.  M? 
own  opinion  is  that  section  1145  of  the  Code 
is  a  strong  argument  in  favor  of  my  poaition. 
Under  its  terms,  it  is  shown  that  it  was  not 
intended  to  apply  to  the  Ensley  Railwaj 
Company.  This  is  "clearly  apparent  from 
the  context. "  That  section  is  part  and  parcel 
of  the  system  established  for  the  government 
of  railroads  proper,  as  we  have  heretofore 
shown.  It  is  both  preceded  and  followed  br 
statutory  provisions  which  are  palpably  in- 
applicable to  the  Ensley  Railway  or' any 
other  dumm^  line.  This  is  the  oontext 
which  makes  it  clearly  apparent  that  the  pro- 
visions of  the  chapter  in  which  section  114S 
is  fouild  do  not  and  cannot  apply  to  the 
Ensley  Railway.  On  the  other  hand,  the 
Ensley  Railway  was  incorporated,  not  onder 
the  Statutes  devoted  to  railroads  and  their 
regulation,  but  under  an  amendment  of  the 
Statutes  devoted  specially  and  separately  to 
street  railways  and  their  regulation.  How 
can  the  conclusion  be  resisted  that  the  coc- 
text  clearly  shows  that  none  of  the  provisioot 
found  in  the  system  devoted  to  railroads 
proper  are  applicable  to  street  railwavs  or 
dummy  lines  which  are  chartered  under  and 
governed  by  an  entirely  different  statutorr 
system,  with  entirely  different  objecta* 
powers,  regulations  and  methods  of  service? 

If  regulations  enacted  for  railroads  are 
applicable  to  street  railways  and  dtimnr 
lines,  why  are  not  the  regulations  of  sUwt 
railways  and  dummy  lines  equally  applica- 
ble to  railroads  proper?  Should  not  the  rale 
work  both  ways,  to  be  consistent? 

My  own  opinions  are  expressed  above,  and 
Judge  Clopton  concurs  with  me.  The  opinica 
of  the  majority  of  the  court  is  expressed  by 
Judz/e  Coleman.  According  to  that  opinioiL. 
there  is  no  error  in  the  rulings  of  thecinmit 
court,  save  the  single  one  pointed  out  above. 
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John  Peter  EISENLORD,  Appt., 

V. 

David  H.  CLUM  et  al,  Re^ts. 

(.— N.Y ) 

1.   The  mother  of  an  sUle^ed  llle^ti- 
mstte  son  has  no  ^'interest  in  the  event*' 


which  makes'ber  incompetent  tm&er  C€»^  Or. 
Proc.,  fi  829,:  to  testify  to  the  fact  of  ber  mairtwe 
with  his  father  in  an  action  by  the  aon  to  eoftiioe 
his  claim  as  an  heir  of  his  father. 
8.  A  udg^entfbrtheplaliitUrinaiiactioB 
to  recover  damages  for  the  seducUoo  of  Mi 
daughter  is  not  competent  evtdeoce  airaimt  ber 
son  in  an  action  to  enforce  bis  claim  to  be  thv 
lawful  heir  of  such  Judgment  defendant. 


HarE.—ExclusUm  of  testimony  against  decedc*n  on 
ground  of  interest. 
No  person  is  now  disqualified  as  a  witness  because 
of  interest,  except  in  certain  cases  enumerated  io 
the  Code,  and  whoever  asserts  the  existence  of  the 
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disqualification  must  point  out  the  way  In  whk* 
the  exception  lies.    Code  Civ.  Proc.  •  888;  Stapteft  r, 
FairohUd,  8  N.  F.  41;  Van  Alstsme  v.  Brwioe.  U  X. 
Y.  881,  Ba;  Lobdell  v.  Lobdell,  86  N.  Y.  8S7. 
At  common  law  the  agent  was  not  iDOompetsBt 
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8.  A  man's  declarations  that  he  is  mar* 
ried  and  that  a  certain  child  is  his  son 
and  heir,  althouflrh  not  admissible  to  prove 
marriage  as  pa,rt  of  the  res  gestn  when  he  never 
lived  or  cohabited  with  the  aUeffed  wife  and 
oever  had  anything  to  do  with  the  son,  are  ad- 
miflsible  as  hearsay  evidence  concerning  pedigree, 
on  the  question  of  the  legitimacy  of  the  son. 

(June  8, 1891.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Thiid  department,  afltaiing  a  judgment  of  the 
Montgomery  County  Circuit  in  favor  of  de- 
fendants in  an  action  brought  to  recover  pos- 
session of  certain  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  J.  Abbott*  for  appellant: 

The  mother  of  the  plaintiff  was  a  competent 
witness  for  all  purposes,  under  section  828  of 
the  Code.  Her  testimony  could  not  be  ex- 
cluded unless  brought  within  the  exceptions 
contained  in  said  section  829.  She  had  no 
such  'interest"  such  as  contemplated  by  that 
section. 

Jack^n  V.  Bard,  4  Johns.  280;  Jackson  y. 
Van  Dusen.  5  Johns.  144;  Van  Rensselaer  v. 
Keamp,  52  U.  S.  11  flow.  297,  18  L.  ed.  708; 
Jackson  v.  Brooks,  8  Wend.  431;  Hobart  v. 
ffobart,  62  N.  Y.  80;  1  Greenl.  Ev.  §  890;  San- 
ford  V.  mitkrop,  95  N.  Y.  48. 

The  court  erred  upon  the  trial  in  excluding 
the  testimony  as  to  admissions  and  declarations 
of  Dr.  Eisenlord.  in  his  lifetime,  from  time  to 
time,  emphatically  going  to  prove  that  he  had 


been  married  in  his  lifetime  to  Margaret  Lipe, 
the  plaintiff's  mother,  and  that  the  plaintiff 
was  his  son  and  heir. 

Reynold's  Stephen,  Ev.  pp.  42-54;  Abbott, 
Tr.  fiy.  pp.  89-91.  §^  8^84,  and  cases  cited; 
Cow.  &  Hill's  notes,  p.  628,  note  469,  and  cefies 
there  cited;  Blcuikburn  v.  Crawford,  70  U.  S. 
8  Wall.  175.  18  L.  ed.  186;  Gaines  v.  New 
Orleans,  73  U.  S.  6  Wall.  642,  18  L.  ed.  950. 

The  record  of  a  judgment  in  the  supreme 
court  in  an  action  between  John  A.  Lipe, 
plaintiff,  against  Peter  O.  Eisenlord,  defend- 
ant, brought  by  Lipe  against  the  doctor  for 
the  seduction  of  Lipe's  daughter,  Margaret 
Lipe,  mother  of  the  plaintiff  in  this  action,  was 
not  admissible. 

6  Wait,  Act.  and  Def.  680,  §  8,  citing  Lan- 
sing  V.  Montgomery,  2  Johns.  382;  Id.  6»1,  S  6, 
767,  §  2,  770,  §4,  771,  §  5,  784,  g^  25,  26,  785, 
g§  27,  28;  787,  788,  art.  2,  §  1,  802,  §^  8. 

Mr.  Oeorg^  W.  Smith,  with  Messrs.  Mor- 
rell  ft  Spraker,  for  respondent: 

The  judgment  in  the  case  of  Lipe  v.  Eisen- 
lord established  the  status  of  Margaret  and 
Eisenlord.  and  that  Margaret  was  the  servant 
of  John  Lipe,  and  unmarried,  and  she  so  tes- 
tified in  that  action. 

Clemens  v.  Clemens,  37  N.  Y.  59;  1  Greenl. 
Ev.  §  525;  Eisenlord  y.  Eisenlord,  49  Hun,  840; 
Pray  v.  Hegeman,  98  K  Y.  851. 

The  marital  relation  could  not  be  established 
by  declarations  of  Eisenlord.  There  was  no 
cohabitation,  no  apparent  marital  relation,  and 
therefore  no  basis  for  allowing  the  testimony 
to  characterize  it. 

Re  Taylor,  9  Paige,  617,  4  L.  ed.  839;  Van 


as  a  witness  because  of  interest  in  an  action  to 
which  his  principal  was  a  party,  where  no  question 
of  ezceedingr  his  powers  as  agrent  was  involved. 
Bailey  v.  Ofirdeo,  8  Johns.  380,  4S0: 1  GreenL  Ev.  13th 
ed.  fi  416;  Lowt>er  v.  Shaw,  6  Mason,  241;  Rice  v. 
Gove,  22  Pick.  158, 38  Am.  Dec.  724;  Wainwright  v. 
Straw,  15  Vt.  215;  Gilpin  v.  Howell*  5  Pa.  41,  46  Am. 
Dec.  720;  HoCTman  v.  Delihanty,  18  Abb.  Pr.  888; 
Lytle  V.  Bond,  40  Vt.  618. 

Since  the  change  in  the  law  in  which  the  disquali- 
fication of  interest  was  removed,  no  more  stringent 
rule  is  applied  now  than  when  the  common  law  ex- 
isted in  its  rigor.  Hildebrant  v.  Crawford,  66  N.  Y. 
107;  Hobart  v.  Hobart,  62  N.  Y.  80;  Sherman  v. 
Scott,  27  Hun,  881;  Parker  v.  McCunn,  2  N.  Y.  Week. 
Ite.  602;  Wallace  v.  Straus,  113  N.  Y.  238. 

The  interest  that  will  disqualify  a  witness  under 
section  300  of  the  Code  must  be  present,  certain  and 
vested,  not  uncertain,  remote  or  contingent,  and 
must  be  in  the  event  of  the  action,  not  alone  in  the 
questions  involved.  It  must  be  such  that  he  will 
either  gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  Judgment  of  the  court  disposing  of  the 
facts  in  dispute.  Moore  v.  Oviatt,  36  Hun.  216; 
GreenL  Ev.  6800;  Steele  v.  Ward,  80  Hun,  565;  Miller 
V.  Montgomery,  78  N.  Y.  283;  Hobart  v.  Hobart,  62 
N.  Y.  80;  Riddle  v.  Dixson,  2  Pa.  872,  44  Am.  Dec. 
«07,  aO,  nnU. 

The  provisions  excluding  personal  transactions 
with  a  deceased  person  are  only  enforced  where 
the  case  Is  brought  strictly  within  the  wording  of 
the  Statute;  it  is  not  enough  that  it  is  within  its 
spirit.  Severn  v.  National  State  Bank  of  Troy,  18 
Hun,  228. 

It  is  error  to  hold  that  personal  communications 
between  the  witness  and  deceased  cannot  be  proved 
for  any  purpose.  Such  evidence  can  only  be  ex- 
cluded when  it  conflicts  with  the  provisions  of  the 
Statute.  Hobart  v.  Hobart,  62  N.  Y.  80. 
13  L..  R.  A. 


The  section  does  not  render  a  party  Incompetent 
as  a  witness  for  all  purposes,  even  in  an  action  by 
an  administrator,  but  only  as  to  personal  transac-  ' 
tions  or  communications  between  the  witness  and 
the  deceased.    Ham  v.  Van  Orden,  84  N.  Y.  257. 

The  primary  intent  of  the  pirohibitlon  is  very 
apparent,  and  is  to  prevent  a  survi^^ing  party  from 
proving  by  his  own  testimony  a  personal  transac- 
tion or  communication  between  himself  and  the  de- 
ceased person,  which  but  for  the  prohibition  he 
might  do  without  fear  or  possibility  of  contradic- 
tion.   Pinney  v.  Orth,  88  N.  Y.  447-451. 

Extent  of  the  prohiMtion. 
It  has  been  repeatedly  held  that  the  prohibition 
does  not  extend  to  conversations  had  between  the 
deceased  and  third  persons  which  were  overheard 
and  listened  to  by  the  witnesses.  Hildebrant  v. 
Crawford,  66  N.  Y.  Ill;  Simmons  v.  Sisson,  26  N.  Y. 
277;  Gary  v.  White,  69  N.  Y.  836. 

Fact  must  be  proved  directly. 

A  fact  that  cannot  be  proved  by  a  party  or  inter- 
ested person  directly  cannot  be  established  Infer- 
entially  from  his  testimony.  Grey  v.  Grey,  47  N. 
Y.  562;  MoGotter  v.  Lawrence,  4  Hun,  107;  Johnson 
v.  Spies,  6  Hun,  468:  Jacques  v.  Elmore,  7  Hun,  676; 
Burnett  v.  Noble,  5  Redf .  69;  Fisher  v.  Verplonck, 
17  Hun,  160. 

iStrict  construction  usuoRy  ff^ven  to  section  829. 

A  question  has  often  arisen  as  to  the  strictness 
with  which  section  829  should  be  construed.  In  one 
class  of  oases  it  has  often  been  held  that  if  persons 
whose  testimony  is  offered  are  clearly  within  the 
reason  and  spirit  of  the  la  w,it  is  sufficient  to  exclude 
their  teetlmony.  Dewey  v.  Goodenough,  56  Barb. 
54;  Mattoon  v.  Young,  45  N.  Y.  696;  Timon  v.  Claffy, 
45  Barb.  488;  Van  Tuyl  v.  VanTuyl,  57  Barb.  286; 
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Jusi; 


Tuyl  V.  Van  Tuyl,  57  Barb.  286;  Bishop,  Mar. 
and  Div.  J§  438,  489,  541. 

The  oflfer  of  the  plaintiff  to  give  the  testi- 
mony of  Mrs.  Austin  as  to  personal  transac- 
tions with  the  deceased  was  properly  rejected. 

Code  Civ.  Proc.  §  829;  Eisenhrd  v.  Eisen- 
lard,  supra;  Lyon  V.  Snyder ,  61  Barb.  172; 
Morrill,  Comp.  Witnesses,  23;  Re  Wilson,  4 
Cent.  Rep.  769,  103  N.  Y.  874;  Loder  v. 
WTielpley,  111  N.  Y.  289. 

The  evidence  rejected  as  to  the  declarations 
only  relates  to  "a  wife"  not  named,  and  to  the 
child,  except  that  of  Flanders.  He  is  the  only 
witness  that  mentions  Margaret  Lipe  as  the 
wife.  He  says  the  declaration  was  that  Eisen- 
lord  said  that  he  '*had  a  wife;  that  he  had 
Margaret  Lipe"— even  this  does  not  assert  the 
fact  m  question . 

Jaques  v.  Puhlie  Administrator,  1  Bradf. 
508;  Chamberlain  v.  Chamberlain,  71  N.  Y. 
426;  Badger  v.  Badger,  88  N.  Y.  555;  JSdrheck 
V.  Harbeck,  8  Cent.  Rep.  480,  102  N.  Y.  714; 
Com;  V.  Stump,  58  Pa.  18'3;  Dams  v.  Brown, 
1  Redf.  259;  Smith  v.  Smith,  52  N.  J.  L.  207; 
Sharon  v.  Sharon,  79  Cal.  668;  Blair  v. 
Howell,  68  Iowa.  619. 

Peck&am»  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brings  this  action  of  ejectment 
as  the  son  and  sole  heir-at-law  of  one  Feter  O. 
Eisenlord,  who  died  in  Montgomery  County 
on  the  80th  day  of  June,  18^,  seised  in  fee- 
simple  and  possessed  of  the  premises  described 
in  the  complaint.  The  defendants  other  than 
Clum  are,  respectively,  the  brothers,  sisters  or 
nieces  of  the  deceased,  Eisenlord,  and  claim 
that  they  are  his  sole  heirs-at-law,  and  the  de- 
fendant Clum  Is  in  possession  of  the  premises 
described  in  the  complaint,  and  claims  under 
the  other  defendants  as  tenant.  The  plaintiff 
is  the  son  of  one  Margaret  Lipe,  and  the  ques- 
tion in  issue  depends  upon  whether  she  was 


married  to  the  deceased,  Eiaenlord,  prior  to 
this  son's  birth.  He  endeavored  to  pioTe  sd 
actual  marriage  between  the  deceased  and  his 
mother  prior  to  his  birth,  on  the  21st  of  Octo- 
ber, 1857,  and  for  that  purpose  called,  amoof 
others,  his  mother,  then  married  to  one  Austiii. 
The  plaintiff  offered  to  prove  bjr  her  varioiB 
conversations  between  the  witness  and  the 
deceased  upon  the  subject  of  their  getting  mar- 
ried, and  also  offered  to  prove  by  her  the  per- 
formance of  the  marriage  ceremony  between 
them,  by  a  justice  of  the  peace  in  MoDtgomm 
County,  at  a  time  anterior  to  the  plaintiffs 
birth.  All  the  evidence  was  objected  to  br 
defendants'  counsel,  and  was  excluded  by  tlie 
court,  upon  the  ground  that  the  witness  w« 
interested,  and  came  within  the  provisioos  of 
section  829  of  the  Code;  because,  if  she  estab- 
lished the  fact  that  she  was  married  to  the  de- 
ceased, she  would  then  be  entitled  to  dower  in 
this  real  estate.  The  witness  was  not  a  party 
to  the  action,  and  hence  could  not  be  excluded 
as  having  any  interest  on  that  ground.  Xor 
was  she  a  person  from,  throu^»  or  nnder 
whom  the  plaintiff  derived  any  title  or  interest 
by  assignment  or  otherwise.  His  title  or  in- 
terest, if  any,  came  through  Eisenlord,  asd 
that,  of  course,  depended  upon  the  questioB 
whether  the  plaintiff  was  his  legitimate  sod. 
The  only  other  ground  of  exclosion  oooteiib 
plated  by  the  Statute  refers  to  a  person  'in- 
terested in  the  event"  of  the  action.  Prior 
to  the  adoption  of  the  Code,  the  law  ex- 
cluded interested  witnesses  from  tesdfyiDg. 
What  amounted  to  such  an  intere^  as 
would  exclude  a  witness  was  a  qnestioB 
which  was  frequently  presented,  and  in 
every  conceivable  phase,  and  the  courts  had 
finally  settled  down  to  a  general  rule  oo  the 
subject,  which  had  long  prevailed  befoR 
the  Legislature  altered  it.  At  commoD  lav, 
as  the  rule  became  developed  by  successive  de- 
cisions, the  interested   witness  was  excluded 


Howell  V.  Taylor,  11  Hun,  a4;  Andrews  v.  New 
York  Nat.  Bank  of  North  America,  7  Hun,  20; 
Sobponmaker  v.  Wolford,  20  Hun,  186. 

While  in  another  class  of  oases  it  is  held  that  it  is 
not  enough  that  a  case  be  within  the  spirit,  it  must 
be  within  the  letter,  of  the  Statute.  Lobdell  v.  Lob- 
dell,  36  N.  Y.  827;  Jf?4J  Le  Baron.  67  How.  Pr.  846; 
Severn  v.  National  State  Bank  of  Troy,  18  Hun,  228. 

Dedaraticms  as  to  marria^je. 

In  civil  suits,  the  declarations  and  admissions  o . 
the  husband  and  wife  are  generally  admissible  to 
prove  their  marriage  (Jones  v.  Roddick,  79  N.  C. 
200.  And  see  Truman's  Case,  1  East,  P.  C.  470;  Woods 
v.  Woods,  2  Curt.  EccL  516;  Beg.  v.  Creamer,  10  L. 
C.  Rep.  404;  Patterson  v.  Gaines,  47  U.  8.  6  How. 
660, 12  L.  ed.  553;  Gaines  v.  Relf .  53  U.  S.  12  How.  472, 
13  L.  ed.  1071;  Cameron  v.  State,  14  Ala.  5i6;  Wil- 
liams v.  State,  54  Ala.  181;  FuUer'v.  Fuller,  17  Cal. 
605;  Cook  v.  State,  11  Ga.  53;  Murphy  v.  State,  50 
Ga.  150;  Squire  v.  State,  46  Ind.  450;  State  v.  Seals, 
16  Ind.  352;  Com.  v.  Jackson,  11  Bush,  679;  Barnum 
V.  Baraum,  42  Md.  251;  State  v.  Libby,  44  Me.  469; 
State  V.  McDonald,  25  Mo.  176;  Ham's  Case,  11  Me. 
891;  Chamberlain  v.  Chamberlain,  71  N.  Y.  428;  Re 
Taylor,  9  Paige,  611,  4  L.  ed.  837;  Wolverton  v.  State, 
16  Ohio,  178;  Stanglein  v.  State,  17  Ohio  St.  458;  Ken- 
yon  V.  Ashbrldge,  85  Pa.  157;  Hill  v.  Hill,  32  Pa.  611: 
State  v.  Medbury,  8  R.  I.  548;  State  v.  Hilton,  8  Rich. 
L.  434:  Warner  v.  Com.  2  Va.  Cas.  96;  O'Neale  v- 
Com.  17  Gratt.  682,  587);  in  the  case  of  the  husband, 
12  L.  R.  A. 


being  admissions  against  interest  (see  Greenawili 
V.  McEnelley,  85  Pa.  862):  and  in  any  case,  hetcf 
part  of  the  res  oe8t4!e  of  cohabitation  and  ret>«e. 
See  Guardians  v.  Nathans,  2  Brewst.  14fi.  17(^  Stew- 
art, Mar.  and  Div.  9 183. 

Hearsay  evidence  as  to  pecUgree. 

But  it  is  now  settled,  that  the  hiw  rosoirts  to  hmr- 
say  evidence  in  cases  of  pedigree,  upon  tbe  grooBd 
of  the  interest  of  the  declarations  in  the  penca 
from  whom  the  descent  is  made  out,  and  their  oca- 
sequent  interest  in  knowing  the  connectfoasaf  the 
family.  The  rule  of  admission  is  therefore  restviet- 
ed  to  the  declarations  of  deoeaeed  pecsooa  vkt« 
were  related  by  blood  or  marriage  to  the  ] 
and  therefore  interested  in  the  succession  in  <; 
tion.  Yowles  v.  Young,  13  Yea.  Jr.  140;  Goodright 
V.  Moss,  2Cowp.  SOI,  as  expounded  by  Lard  BdsML 
in  Whitelooke  v.  Baker,  13  Yes.  Jr.  514:  Johnsoii  t. 
Lawson,  3  Blng.  86;  Monkton  v.  Atty-Oen.  :)  Bok 
&  M.  147, 156:  Crease  v.  Barrett,  1  Qromp.  M.  *  K- 
919,  9S8;  Gasey  v.  O'Shauneasy,  7  Jnr.  UMk  Giv«tiK; 
V.  Baugh,  4  Rand.  611;  JeweU  v.  Jewell,  42  T.  S.  2 
How.  281, 11 L.  ed.  118;  Kaywood  v.  Bamett^  3  Dpv 
&  B.  L.  91;  Jackson  v.  Browner,  18  Johns.  SI;  CteP- 
man  v.  Chapman,  2  Conn.  847;  Waldron  v.  Tdttle.4 
N.  H.  871.    Hargrave  v.  Hargrave,  «  Oar.  &  K.  :& 

General  repute  tn  the  family,  proved  by  tb#  •»- 
timony  of  a  surviving  member  of  iu  has  beep  e«z- 
Bldered  as  falling  within  the  rute.    Dee  v. 
15  East,  298.    See  1  GreenL  Bv.  ft  110. 
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only  when  be  had  what  was  termed  a  "legal 
interest "  in  the  event  of  the  action.  A  direct 
aud  certain  interest  in  the  event  of  the  cause, 
or  an  interest  in  the  record,  for  the  purpose  of 
evidence,  became  necessary  in  order  to  exclude. 
Starkie,  Ev.  (9th  ed.  1849)  marg.  pp.  28,  24. 
Tbe  inclination  of  the  courts  was  that  the  fact 
of  interest  should  so  to  the  credit,  rather  than 
the  competency,  of  the  witness,  and  hence  they 
said  that  the  party  alleging  incompetency  must 
show  it  beyond  doubt.  The  English  legislation 
interfered  with  the  rule  as  to  the  record,  and 
provided  that  it  should  not  be  evidence  in 
another  action  for  or  against  the  witness  who 
testified.  3  &  4  Wm.  IV.  chap.  42,  §  26. 
Then,  under  the  suggestion  of  Zinf  Den  man, 
another  Act  was  passed  limiting  very  greatly 
tbe  cases  in  which  a  person  should  be  excluded 
by  reason  of  interest.    6  &  7  Vict.  chap.  86. 

In  this  State  the  question  arose  at  an  early 
date,  and  in  one  df  the  pioneer  cases  ( Van  Nuys 
V.  Terhune,  8  Johns.  Cas.  82)  the  rule,  as  above 
stat^.  was  declared  as  the  law.  It  was  therein 
explained  that  a  witness  was  not  interested  in 
the  event  of  the  cause  unless  he  would  gain  or 
lose  by  the  event,  and  he  was  not  interested  by 
the  record,  unless  the  verdict  could  be  given  in 
evidence  for  or  against  him  in  some  other  pro- 
ceeding. In  a  note  to  this  case  it  is  stated  that 
the  rule  was  formerly  that  an  interest  in  the 
question  put  to  the  witness  excluded  him,  but 
it  was  admitted  that  such  rule  had  been  ex- 
plained away  and  limited,  so  that  the  one  an- 
nounced in  the  case  was  the  true  rule.  This 
case  wasdecided  in  1802.  In  Jackson  v.  Bard^ 
4  Johns.  230.  it  was  held  that  the  widow  of  one 
Dickenson,  who  was  the  mediate  grantor  under 
whom  the  defendant  claimed  the  land  in  ques- 
tion, was  a  competent  witness,  although  it  was 
argued  she  might  claim  dower  in  case  the  deed 
had  not  been  executed.  The  supreme  court 
held  the  decision  correct,  and  said  she  was  not 
an  interested  witness,  because  the  verdict  in  the 
<jause  could  never  be  given  in  evidence  in  an 
action  of  dower  brought  by  her.    Then  in 


Jaek9on  v.  Van  Dusen,  5  John&  144,  which  was 
an  action  of  ejectment,  it  was  distinctly  held 
that  the  widow  of  a  person  deceased  was  a 
competent  witness  in  an  action  brouf^ht  by  the 
heir  to  recover  the  possession  of  lands  claimed 
under  her  husband,  though  she  would  be  enti- 
tled to  dower  in  such  land.  Van  Ness,  t/.,  de- 
livered the  opinion  of  the  court,  and  said  the 
witness  had  no  other  interest  in  the  case  than 
that  which  grew  out  of  her  right  of  dower  in 
the  premises,  and  as  to  that  the  verdict  in  the 
cause  would  be  no  evidence  in  a  suit  to  be 
brought  by  her  for  the  recovery  of  her  dower. 
In  Jackson  v.  Nelvm,  6  Cow.  248,  it  was  h^-ld 
that,  in  an  action  of  ejectment  against  a  devisee, 
a  codevisee  and  tenant  in  common  with  tbe 
defendant,  not  in  actual  possession,  might  be  a 
witness  for  defendant,  because  the  effect  of  a 
recovery  ly  the  plaintiff  would  not  be  to  turn 
him  out  of  any  possession,  nor  could  the  ver- 
dict be  evidence  for  or  against  him  in  any  other 
suit.  Again,  in  Jackson  v.  Brooks^  8  Wend. 
426,  481,  an  action  of  ejectment,  it  was  held 
that  a  tenant  by  the  curtesy  was  a  competent 
witness  for  the  plaintiff,  who  was  the  heir-at- 
law.  The  court  said  the  witness  could  not  use 
the  verdict,  if  the  plaintiff  recovered,  as  evi- 
dence in  his  favor  m  any  suit  he  might  brins 
to  en  force  his  title  as  tenant  by  the  curtesy,  and 
hence  he  had  but  an  interest  in  the  question, 
and  not  in  the  event  of  the  suit.  See  also 
Peake.  Ev.  (Norris*  notes)  p.  209,  pt.  1.  chap. 
8,  §  8;  1  Greenl.  Ev.  §  386  <?«  aeq.  The  interest 
must  be  certain,  direct,  not  contingent  or  re- 
mote, or  a  mere  possible  benefit. 

Under  the  rule  of  the  common  law  on  the 
subject  of  interest  it  is  plain  that  the  mother  in 
this  case  would  have  been  a  competent  witness. 
She  had  no  "interest  in  the  event  of  the  suit," 
as  that  expression  had  been  defined  by  the 
courts,  and  the  judgment  would  not  have  been 
any  evidence  for  or  against  her  in  any  action 
she  might  bring.  I  think  the  expression  "in- 
terest in  the  event,"  as  used  in  our  Statute,  was 
never  intended  to  enlarge  the  class  to  beex- 


>  Proof  by  one  of  the  family  that  a  youngrer  brother 
of  tbe  person  last  seised  had  many  years  before 
^one  abroad,  and  that  the  repute  of  the  family  was 
tbat  he  had  died  there,  and  that  the  witness  had 
never  heard  in  the  family  of  his  havinK  been  mar- 
ried, has  been  admitted  as  good  prima  facie  evi- 
denoe  of  such  person^s  death  without  lawful  issue. 
X>oe  V.  Griffln,  Kupra. 

Evidence  of  hearsay  may  be  given  to  prove  a 
pedigree.  The  declarations  of  persons  uninterest- 
ed, and  who  are  then  dead,  are  admissible.  Strick- 
land V.  Poole,  1  U.  S.  1  DalL  14,  1  L.  ed.  17:  Stein  v. 
Bowman,  88  U.  S.  18  Pet  200, 10  L.  ed.  120. 

Declarations  of  servants  and  intimate  acquain- 
tances are  not  admissible  in  questions  of  pedigree, 
l>ut  only  those  of  kindred.  Johnson  v.  Lawson,  2 
BiniT.  80. 

The  facts  of  family  history  which  may  be  proved 
toy  hearsay  from  proper  sources  are  the  following: 

Birth:  North  Brookfleld  v.  Warren,  18  Gray,  174; 
Anaerican  L.  Ins.  &  T.  Ck).  v.  Rosenagle,  77  Pa.  507. 

Living  or  survival:    Doe  v.  Pembroke,  11  East, 

Marriage:  Caujolle  v.  Ferric,  23  N.  Y.  90;  Cun- 
ninghams V.  CunnlnghamB,  2  Dow,  482,  511;  Com.  v. 
Stump,  68  Pa.  132;  Hill  v.  Burger,  8  Bradf.  433;  Lyle 
V.  Xaiwood,  L.  R.  10  Eq.  96,- 11  Moak,  Eng.  Rep.  702. 

Issue  or  want  of  issue:    People  v.  Fulton  F.  Ins. 
Ck).  25  Wend.  208;  King  v.  Fowler,  11  Pick.  802. 
15  K  R.  A. 


Death:  Mason  v.  Fuller,  45  Vt.  20;  1  Taylor,  Ev. 
66  ^.  572. 

The  time,  either  definite  or  relative,  of  those 
facts:  Roe  v.  Rawilngs,  7  East,  200;  Webb  v.  Rich- 
ardson, 42  Vt.  465:  Bridger  v.  Huett,  2  Fost.  &  F.  35. 

Relative  age  or  seniority:  Doe  v.  Pembroke,  11 
East,  504. 

Name:    Monkton  v.  Atty-Oen.  2  Russ.  &  M.  158. 

Relationship  generally,  and  its  degree:  Doe  v. 
Randall.  2  Moore  &  P.  20,  26;  Vowles  v.  Young,  18 
Ves.  147;  Webb  v.  Richardson,  wapra;  Chapman  v. 
Chapman,  2  Conn.  860. 

Evidence  admitted  from  necessity. 

From  necessity,  in  oases  of  pedigree,  hearsay  evi- 
dence is  admissible.  But  this  rule  is  limited  to  the 
members  of  the  family  who  may  be  supposed  to 
have  known  the  relationship  which  existed  in  the 
different  branches.  The  declaration  of  these  indi- 
viduals, they  being  dead,  may  be  given  in  evidence 
to  prove  pedigree.  And  so  is  reputation,  which  is 
the  hearsay  of  those  who  may  be  supposed  to  have 
known  the  fact,  handed  down  from  one  to  another 
as  evidence.  As  evidence  of  this  description  must 
vary  with  the  circumstances  of  each  case,  it  is  difB- 
oult,  if  not  impracticable,  to  deduce  from  the  books 
any  precise  and  definite  rule  on  the  subject  Stein 
V.  Bowman,  88  XJ.  8. 18  Pet.  209, 10  L.  ed.  120. 


840 


New  Tobk  Coubt  of  AftbaIiB. 


Jen; 


eluded  under  it  beyond  what  the  common  law 
excluded  in  using  die  same  language.  All  leg- 
islation on  the  subject  has  been  in  favor  of 
greater  liberality  in  the  rules  relating  to  the 
competency  of  witnesses.  Upon  referring  to 
the  cases  which  have  been  decided  under  the 
section  of  the  Code  already  referred  to,  we  find 
that  the  rule  defining  what  is  an  interest  in  the 
event  is  laid  down  in  about  the  same  teirms  as 
those  used  by  the  common  law^  Hobart  v. 
Boibart,  63  N.  Y.  80;  Nearpaas  v.  Oilman,  104 
N.  Y.  506,  6  Cent.  Rep.  667;  WaUace  v.  Straus, 
118  N.  Y.  238;  ContieUy  v.  O'Connor,  117  N. 
Y.  01.  But  the  learned  general  term,  upon  the 
appeal  in  this  case,  has  held  that  the  exclusion 
was  proper  on  the  ground  that  the  judgment 
would  furnish  the  witness  with  important  evi- 
dence to  estabhsh  her  claim  to  dower  in  the 
f  remises  described  in  the  complaint.  The  cases 
have  cited  show  conclusively  that  such  a 
judgment  would  not  have  been  admissible  in 
evidence  at  common  law  in  any  such  action, 
either  for  or  against  the  witness,  and  in  this  re- 
spect the  Code  has  not  changed  the  rule. 

The  case  of  Miller  v.  Montgomery,  78  N.  Y. 
283,  is  cited  to  show  that  the  record  would  be 
legal  evidence  for  or  against  her.  A  surety 
upon  the  bond  of  a  nonresident  executor  was 
there  held  to  be  interested  in  the  event  of  the 
accounting  of  his  principal.  This  was  so  held 
because  the  surety  is  bound  by  tJie  decree  of  the 
surrogate  made  upon  a  regular  accounting,  and 
such  decree  would  be  evidence  against  the 
surety  in  a  suit  upon  the  bond.  Within  all 
rules,  such  a  witness  is  interested,  and  is  in- 
competent to  testify  to  a  personal  transaction 
with  the  deceased.  The  general  term  also 
thought  the  judgment  would  be  evidence  as  a 
declaration  or  aomission  by  the  plaintiff  of  the 
facts,  or  some  of  them,  which  the  witness 
would  have  to  prove  in  her  action  against  him 
for  dower.  Any  declaration  or  admission  made 
by  the  plaintiff  as  to  any  fact  material  for  the 
witness  to  prove  in  her  action  is  undoubtedly 
admissible  as  an  admission.  If  found  in  a 
pleading,  and  it  be  shown  that  it  was  placed 
there  with  the  knowledge  and  sanction  of  the 
plaintiff  herein,  such  pleading  would  be  ad- 
missible for  the  purpose  of  proving  the  admis- 
sion. Cook  V.  Barr,  44  N.  Y.  156.  In  order, 
however,  to  prove  such  admission,  it  is  not 
necessary  or  proper  to  put  in  evidence  the 
judgment  in  the  action,  for  it  is  not  the  judg- 
ment which  furnishes  the  proof,  but  the  ad- 
mission contained  in  the  pleadings,  and  the 
judgment  is  not  in  that  case  the  least  evidence 
in  favor  of  the  witness  in  any  action  she  might 
bring.  The  admission  would  exist  without  the 
judgment,  and  regardless  of  it. 

That  the  witness  has  an  interest  in  the  ques- 
tion is  very  plain,  but  I  am  aware  of  no  prin- 
ciple that  would  permit  the  introduction  of  this 
judgment  as  any  proof  for  or  against  the  wit- 
ness in  any  other  action.  I  see  no  foundation 
for  any  estoppel  as  against  the  plaintiff  herein 
in  an  action  brought  oy  the  witness  to  recover 
her  dower.  If.  as  I  say,  he  has  made  admis- 
sions, they  may  be  proved;  but  to  say  that  he 
is  estopped  in  the  action  for  dower  from  deny- 
ing any  fact  upon  which  the  right  of  the  plain- 
tiff in  such  action  depends,  because  in  another 
action  between  himself  and  a  third  party  it  was 
necessary  for  him  to  prove  the  same  fact,  would 
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be  a  great  extetision  of  tiie  doctrine  of  estoppel 
If,  in  the  course  of  such  jSrst  trial,  the  piaintiff 
had  proved  by  his  own  testimony  any  fact  no- 
terial  to  the  dower  action,  it  would  be  an  ad- 
mission which  could  be  taken  advantage  of  bj 
proving  that  it  was  made;  but  if  the  fact  bad 
been  proved  by  some  third  party,  instead  of  by 
the  plaintiff,  it  is  not  in  that  event  an  admissm 
or  declaration  of  the  plaintiff  therein  wbicli 
renders  a  judgment  in  that  action  proof  agttiMt 
him  in  any  future  controversy  with  a  third 
party.  The  cases  cited  from  1  Greenl.  £t. 
^527a,  are  those  where  it  was  claimed  the  party 
had  made  an  admission  in  a  declaration  or  other 
pleading,  or  had  suffered  default:  and  it  wai 
held  such  express  admission,  or  such  oonstmc- 
tive  admission  by  suffering  a  default,  was  com- 
petent evidence  against  him.  We  do  not  dcmbi 
the  correctness  of  this  rule.  li  is  not  the  judg- 
ment which  is  to  form  the  evidence.  It  is  tl^ 
admission  contained  in  the  pleading  or  by  the 
suffering  of  the  default  Our  conclusion  is  that 
the  mother  of  the  plaintiff  was  a  competent 
witness  to  prove  any  or  aU  facts  of  which  she 
was  cognizant,  and  which  were  material,  and 
which  were  not  inadmissible  upon  some  groaDd 
other  than  the  aJleged  interest  of  the  witness  in 
the  event  of  the  action. 

2.  Another  question  arises  upon  the  recepiiaa 
in  evidence,  against  the  objection  of  the  piain- 
tiff, of  the  judgment  in  the  action  of  John  X 
Lipe  V.  Peter  0.  Eisenlord.  It  was  an  actioo 
brought  by  Mr.  Lipe  (who  was  the  father  (^ 
Margaret  Lipe,  the  mother  of  the  plaintiff  is 
this  action)  against  the  defendant  on  aocooat 
of  his  alleged  seduction  of  the  platntifTs 
daughter,  Margaret,  and  in  which  actioo  the 
plaintiff  recovered  a  verdict,  on  which  jodf- 
ment  was  entered  in  his  favor.  I  see  no  gitKiDd 
upon  which  lo  permit  its  introduction  in  this 
action.  The  plaintiff  was  no  party  to  it,  nor 
was  his  mother,  Margaret  Lipe.  The  judgnie&t 
established  no  status  of  the  plaintiff's  mo<h<ff. 
As  a  judgment,  it  simply  established  the  fad 
which  was  conclusive  on  all  parties  and  privies 
thereto  that,  in  1856,  the  defendant  had  se- 
duced the  plaintiff's  daughter  Margaret  Lipe. 
Neither  the  plaintiff  nor  his  mother  was  a  party 
or  privy  to  it.  In  that  class  of  judsmesta* 
which  touch  the  subject  of  marriage  or  divorce, 
and  either  establish  a  marriage  or  decree  a  di- 
vorce between  the  parties,  it  has  been  hsUA  that, 
under  certain  circumstances  and  within  proper 
limitations  of  jurisdiction,  such  judgments  are 
binding  and  of  un  iversal  obligation.  It  is  upon 
the  same  principle  that  the  decree  of  a  court  in 
rem  is  conclusive  upon  the  title  to  the  mr  ad- 
judicated upon.  1  Greenl.  £v.  ^§  54S.  544.  aod 
notes.  But  this  is  no  such  judgment  It  ad- 
judges no  status,  and  is  conclusive  of  the  fads 
therein  adjudged  simply  between  the  partie* 
and  privies  thereto,  and  the  plaintiff  occupies 
neither  position.  If  the  witness  bad  beca 
sworn,  and  had  testified  to  facts  upon  this  triil 
which  it  was  claimed  were  inconsisteot  «ith 
what  she  swore  to  on  the  trial  of  the  seductive 
case,  upon  her  attention  being  called  tberefo, 
and  a  proper  foundation  laid,  such  coctiair 
and  incon^tent  declarations  or  evidence,  zf 
material,  could  have  been  proved  with  a  view 
to  impeach  her  evidence  upon  this  triaL  Wc 
think  the  ludgment  spoken  of  was  not  adB*- 
Bible  in  evidence  against  the  plaintiff. 
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A  third  question  arises  upoD  the  ezclusioc  of 
declarations  said  to  have  been  made  by  Eisen* 
lord  at  times  long  subsequent  to  the  time  when 
this  alleged  marriage  ceremony  took  place. 
One  witness  was  called,  and  the  plaintiff  offered 
to  prove  by  him  that  Eisenlord  had  said  to  him, 
in  1868  or  1864,  that  he  was  married,  and  had 
a  wife,  and  that  it  was  Margaret  Lipe.  The 
plaintiff  offered  to  prove  by  another  witness 
that  Eisenlord  had  said  he  was  married,  and 
had  an  heir, — a  son,— the  one  witness  had 
teased  him  about,  the  plaintiff  herein.  This 
was  in  1867  or  1868.  Eisenlord  died  in  1885. 
The  evidence  was  objected  to  as  incompetent, 
and  as  not  characterizing  .any  act  or  thiog 
which  could  render  it  admissible.  The  objec- 
tion was  sustained,  and  the  plaintiff  excepted. 
The  fact  is  undisputed  that  the  deceased, 
Eisenlord,  and  Margaret  l^ipe  never  lived  to- 

J^ether  or  cohabited  as  man  and  wife.  No  dec- 
arations  of  his  could  therefore  characterize  or 
explain  the  nature  of  a  cohabitation  which 
confessedly  never  existed.  It  is  equally  undis- 
puted that  Eisenlord  never  had  anything  to  do 
with  this  alleged  son.  They  never  lived  to- 
gether, and,  if  they  ever  met,  there  is  no  prdof 
of  such  fact  aside  from  the  possible  inference 
arising  from  some  of  the  alleged  declarations, 
and  th^^  only  went  to  the  extent  of  an  inference 
that  Eisenlord  had  seen  the  plaintiff.  These 
declarations,  therefore,  did  not  in  any  manner 
characterize  or  explain  the  footincupon  which 
the  plaintiff  and  Eisenlord  had  ever  lived 
together  or  even  met.  Under  such  circum- 
stances, the  question  arises  as  to  the  admissibil- 
ity of  the  proposed  evidence  for  the  purpose  of 
proving  or  as  corroborative  proof  of  a  marriage 
In  an  action  of  this  nature.  They  would  be 
admissible  upon  the  trial  of  an  action  to  which 
the  person  making  them  was  a  party. 

It  has  been  held  in  England,  and  in  some  of 
the  States  of  this  Union,  that  evidence  of 
declarations  as  to  a  former  marriage  was  com- 
petent in  the  trial  of  an  indictment  for  bigamy 
against  the  party  making  them.  1  Wharton, 
Ev.  §  86,  and  7ioU;  Miles  v.  United  States,  108 
U.  8.  804,  26  L.  ed.  481.  But  in  this  Stote  it 
has  been  held  that  such  evidence  was  not  suffi- 
cient in  a  prosecution  for  bigamy,  to  establish 
a  marriage,  even  against  the  party  making  the 
admissions.  People  v.  Humphrey,  7  Johns.  314; 
Oahagan  v.  P«?pfe,  1  Park.  Crim.  Rep.  878. 
The  court  held  them  admissible  to  corroborate 
the  proof  of  the  actual  marriage.  In  cases 
where  a  cohabitation  between  a  man  and 
woman  was  proved  at  the  time  when  the  dec- 
laration of  the  parties  were  made,  they  have 
been  admitted  in  evidence,  even  in  the  life- 
time of  the  parties  making  them,  upon  the 
principle  that  they  were  a  part  of  the  res  gesUe, 
accompanying,  characterizing  and  explaining 
the  nature  of  that  cohabitation  as  being  matri- 
monial, rather  than  meretricious.  They  were 
admitted  as  competent  proof  corroborative  of 
the  claim  of  a  marriage  between  the  parties  so 
cohabiting.  It  was  stated  that  proof  of  co- 
habitation, conduct,  reputation,  reception  in 
family  and  in  society,  holding  each  other  out 
as  husband  and  wife,  all  tended  to  prove  a 
marriage,  and  that  in  a  perfect  case  they  all 
combined,  the  lesser  facts  attending  upon  and 
explaining  the  material  and  important  fact  of 
cohabitation.  These  principles  are  illustrated 
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in  the  authorities  herein  cited.  1  Bishop,  Mar. 
and  Div.  §  439;  1  Phil.  Ev.  (Cow.  &  H.  & 
Edw.  notes,)  p.  252,  noU  91;  Bead  v.  Passer,  1 
Esp.  218;  Leader  ^r,  Barry,  Id.  858;  Mathews, 
Presumptive  Ev.  288;  Fenton  v.  Beed,  4  Johns. 
52;  Be  Taylor,  9  Paige,  611.  4  L.  ed.  887; 
aQa/ra  v.  Eisenlohr,  88  N.  Y.  296;  Chamber- 
lain V.  Chamberlain,  71  N.  Y.  428;  Badger  v 
Badger,  88  N.  Y.  546. 

All  these  cases  do  not  speak  of  the  princi- 
ple upon  which  the  declarations  were  admitted, 
but  it  plainly  appears  that  there  was  cohab- 
itation, and  the  declarations,  reputation^  hold- 
ing themselves  out  as  married  persons,  etc. ,  all 
came  in  as  adjuncts  to  strengthen  the  inference 
and  to  corroborate  the  presumption  of  marriage 
resulting  from  such  cohabitation,  and  as  ex- 
planatory thereof,  and  therefore  as  part  of 
the  res  gestcs.  How  far  the  principle  of  res 
gestcB  extends  was  somewhat  discussed  in 
Badger  v.  Badger,  supra, 'bj  Pinch,  /.,  but  the 
point  here  was  not  aedded.  I  do  not  see  that 
these  declarations,  in  the  face  of  evidence  that 
there  never  was  anv  cohabitation  between  the 
parties,  can  be  claimed  to  have  been  part  of 
the  res  gesta,  even  under  the  most  extended 
definition  of  that  term,  and  some  other  ground 
must  be  sought  for  their  admission,  if  they 
be  competent  at  all. 

It  seems  to  me  that  they  are  competent  na 
hearsay  evidence  in  a  case  of  pedigree.  Such 
a  case  is  a  well-known  and  recognized  excep- 
tion to  the  general  rule  excluding  hearsay  evi- 
dence. This  case  involves  without  doubt  a 
question  of  pedigree  simply.  It  is  what  is 
termed  in  the  books  apurelv  genealogical  con- 
troversy. Peter  O.  Eisenlord  is,  upon  the 
plaintiff's  claim,  the  common  ancestor  of  all 
the  parties,  while  the  defendants  only  deny 
the  plaintiff's  relationship  to  him.  The  sole 
question  involved  is  as  to  this  relationship  of 
the  plaintiff,  and  that  depends  upon  the  fact  of 
a  marriage  having  taken  place  between  Eisen- 
lord and  the  plaintiff's  mother  before  his 
birth.  The  exception  regarding  the  admission 
of  hearsay  evidence  in  case  of  a  pedigree  is 
not  confined  to  ancient  facts,  but  extends  also 
to  matters  of  pedigree  which  have  recently 
transpired;  and  the  hearsay  as  to  deceased  wit- 
nesses is  admitted  as  to  facts  which  have  oc- 
curred in  the  presence  of  living  witnesses.  1 
Phil.  Ev.  (Cow.  &  H.  &  Edw.  notes),  p.  248; 
Vowles  V.  Toung,  18  Ves.  Jr.  140.  Matters  of 
pedigree  consist  of  descent  and  relationship, 
evidence  of  declarations  of  particular  facts, 
Buch  as  births,  marriages  and  deaths.  1  Phil. 
Ev.  (Cow.  &  H.  &  Edw.  notes)  p.  251.  In 
cases  of  pedigree,  hearsay  evidence  of  persons 
who  from  their  situation  were  likely  lo  know, 
is  admissible  when  the  person  making  them  is 
dead.  Jackson  v.  Codey,  8  Johns.  128.  It  is 
not  the  question  whether  such  evidence  is  suf- 
ficient to  prove  the  marriage,  but  only  whether 
it  is  competent.  In  many  cases  u  will  be 
readily  seen  such  evidence  may,  under  the  cir- 
cumstances, be  the  only  evidence  which  can  be 
obtained,  and  there  might  be  no  evidence  of 
cohabitation.  In  those  cases  the  declarations 
might  be  less  open  to  criticism,  and  entitled  to 
much  greater  credence,  than  where  the  facts 
were  recent,  and  other  evidence  readily  at- 
tainable, if  the  truth  were  in  that  direction. 
The  weight  to  be  given  this  kind  of  evidence 
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depends  apon  the  facts  surrounding  each  par- 
ticular case.  It  is  plain,  however,  that  in  cases 
of  pedif?ree,  the  declarations,  to  be  admissibre, 
need  not  be  a  part  of  the  res  gestm;  for,  if  they 
-were,  they  would  be  admissible  on  that  ground, 
irrespective  of  any  question  of  their  admissi- 
bility as  in  a  case  of  pedigree.  The  exception 
to  the  general  rule  m  the  latter  case  takes  a 
wide  range.  Traditionary  declarations  be- 
come the  best  evidence  sometimes,  when  those 
best  acquainted  with  the  fact  are  dead.  When 
derived  from  those  who  are  most  likely  to 
know  the  tnith,  and  are  under  no  bias  to  mis- 
represent the  fact,  such  evidence  affords  a  rea- 
sonable presumption  of  the  truth.  Starkie, 
£v.  9th  Am.  ed.  1879,  p.  47.  Upon  questions 
of  pedigree,  t.  e.,\n  a  controversy  merely  gen- 
ealogical, hearsay  evidence  is  allowed  as  to  the 
time  of  birth  of  a  certain  party,  as  to  a  mar- 
riage, death,  legitimacy  or  the  reverse,  consan- 
gunity,  generally,  and  particular  degrees  there- 
of, and  of  aflanity.  Per  Knight-Bruce,  V.  (7., 
in  Shields  v.  Boucher,  1  De  G.  &  8.  40-62. 
The  term  "pedigree."  says  Greenleaf,  em- 
braces not  only  descent  and  relationship,  but 
also  the  facts  of  birth,  marriage  and  death, 
and  the  times  when  these  events  happened, 
and  the  rule  permits  hearsay  evidence  of  the 
declarations  of  deceased  members  of  the  family 
upon  these  points  in  any  case  involving  pedi- 
gree. 1  Greenl.  Ev.  §§  108^  104.  The  declara- 
tions,  to  be  admissible,  need  not  be  upon  the 
knowledge  of  the  declarant.  If  this  were  so, 
the  main  object"  of  permitting  hearsay  evi- 
dence would  be  frustrated,  as  it  seldom  hap- 
pens that  the  declarations  of  deceased  relations 
embrace  matters  within  their  own  personal 
knowledge.  Thus,  evidence  that  a  deceased 
member  of  the  family  said  that  he  heard  from 
others  of  his  family  the  facts  which  he  states 
is  admissible.  1  Whart.  Ev.  §205;  Doe  v. 
Griffin,  15  East,  293;  Doe  v.  Randall,  2  Moore 
^  P.  20.  The  evidence  is,  of  course,  not  ren- 
dered less  admissible  where  the  declarant 
knows  the  fact  which  he  declares.  For  the 
purpose  of  proving  a  marriage  in  cases  of 
pedigree,  where  the  object  is  to  trace  relation- 
ship, the  declarations  of  deceased  members  of 
the  family  are  competent.  1  Wharton,  Ev. 
§  212. '  It  has  been  stated  that  declarations  in 
regard  to  particular  facts  are  not  competent. 
This  is  true  in  cases  where  proof  of  custom, 
right  of  way.  of  common,  and  the  like  is  of- 
fered. But,  in  a  case  of  pedigree,  it  is  always 
a  particular  fact  that  is  to  be  proved,  and  in 
relation  to  which  the  declarations  of  the  de- 
ceased person  are  offered,  and  in  such  cases 
the  particular  facts  stated,  such  as  birth 
(place  or  time,  where  material),  marriage  and 
death,  are  competent.  1  Phil.  Ev.  (Cow.  & 
H.  &  Edw.  notes),  *261;  1  Wharton,  Ev. 
§209. 

In  respectUo  such  proof  of  particular  facts, 
it  has  been  said  that  "  a  birth,  however,  from 
a  single  woman,  a  birth  from  aft  married  woman, 
a  death,  a!^ marriage,  is  a  particular  fact,  or  a 
single  act,  which,  of  course,  is  provable  by 
hearsay  ^hearsay  from  aiproper  quarter)  on  a 
question  of  pedigree."  Per  ViceGhanceUor 
inight-Bruce  in  Shields  v.  Boucher,  supra. 

The  only  case  looking  to  the  contrary,  that 
I  have  found,  is  Westfleld  v.  Warren,  8  N.  J. 
L.  306,  where  Ewing,  Ch.  J.^  said  that,  where 
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marriage  was  to  be  shown  as  a  sabstandve, 
independent  fact,  it  was  within  none  of  the 
exceptions  to  the  general  rule,  and  that  bear- 
say  evidence  could  not  be  received.  The  case 
was  one  regarding  the  settlement  of  a  paaper. 
and  might  perhaps  have  been  placed  upon  the 
ground  that  it  was  not  a  case  of  pedigree  at  afl. 

In  Bex  V.  Erith,  8  East,  539.  Chuf  Justkt 
Ellenborough  held,  in  a  case  of  a  settlement  of 
a  pauper,  that  it  was  not  a  case  of  pedigree, 
but  simply  a  question  as  ta  what  place  an  un- 
disputed birth  derived  from  acknowledged 
parents  had  taken  place  in.  I  think  it  entiiciT 
clear  that  from  the  nature  of  the  case,  as  wefl 
as  upon  authority,,  a  case  of  pedigree  forms  ao 
exception  to  the  general  rule  as  to  proof  of  t 
particular  fact  by  hearsay,  reputation  or  tra- 
dition. As  to  what  is  a  case  of  pedigree,  as 
examination  of  the  question  shows  that  a  case 
is  not  necessarily  one  of  that  kind,  becanse  k 
may  involve  questions  of  birth,  parentage,  age 
or  relationship.  Where  these  qaestiobs  are 
merely  incidental,  and  the  Judgment  will  sim- 
ply establish  a  debt  for  a  person's  liability  oa 
a  contract,  or  his  proper  settlement  as  a  paiqKr, 
add  things  of  that  nature,  the  case  is  not  one  of 
pedigree,  although  questions  of  marria^.  ^git- 
imacy,  death  or  birth  are  incidentally  mquind 
of.  Whitluek  v.  Waters,  4  Car.  &  P.  375. 
Thus  in  Haines  v.  Guthrie,  L.  R.  13  Q.  B.  Div. 
818,  it  was  held,  both  in  the  queen's  bench  di- 
vision, and  in  the  court  of  appeal,  that  dedan- 
tions  of  a  deceased  father  were  not  admissibfe 
in  evidence  to  prove  the  age  of  his  son  vho 
had  been  sued  for  the  price  of  a  horse  sold 
him,  and  who  had  set  up  the  defense  of  m- 
fancy.  They  would  have  been  admissible,  the 
court  stated,  if  the  case  had  been  one  of  pedi- 
gree. Brett,  M.  B.,  in  the  course  of  his  opin- 
ion in  the  court  of  appeal,  shows  Uie  absence 
of  those  facts  which  make  up  a  case  of  pedi- 
gree; for  he  says:  **  What  the  family  of  the 
defendant  is,  is  immaterial;  whose  son  he  is* 
is  immaterial;  whether  he  is  a  legitimate  or  an 
illegitimate  son  is  immaterial;  and  whether  he 
is  an  elder  or  a  younger  son  is  immaterial:  do 
question  of  family  is  raised  in  the  cas^."  It 
simply  involved  the  point  of  the  age  of  the  de- 
fendant for  the  purpose  of  thereby  determinin| 
his  liability  upon  a  contract  which  he  bad 
made,  and  upon  which,  if  of  age,  he  was  liable. 
The  judgment  would  in  such  case  ^tablish  do 
fact  in  any  contest  the  defendant  might  have 
in  regard  to  property  depending  upon  lus  b^ 
ing  a  member  of  his  father's  family*  ^^  ^ 
age  at  any  particular  time.  It  was  not  at  all  a 
genealogical  controversy,  but  a  mere  collateral 
issue,  and  hence  the  rule  in  pedigree  cases  did 
not  apply.  In  the  case  at  bar,  however,  the 
case  is  solely  one  of  pedigree,  and  the  evidence 
must  be  judged  of  with  regard  to  this  facL 

The  case  of  Be  Taylor,  9  Paige.  611,  4 
L.  ed.  887,  where  the  chancellor  held  that  the 
declarations  of  one  of  the  parties,  made  afler 
the  cohabitation  had  ceased,  could  not  he 
admitted  in  evidence,  was  not  a  pedigree  case. 
but  only  involved  the  appointment  of  a  con- 
mittee  for  the  father,  who  was  insane,  and 
such  declarations  were  held  inadmisslblie, » 
not  being  a  part  of  the  res  gesta. 

A  careful  examination  of  the  question  bM 
led  me  to  the  conclusion  that  the  evid^ioe  of 
Flanders  and  Saltsman,  regarding  £i8enlofd> 
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fleclaratioDS,  shoald  have  been  received  as  in 
a  case  of  pedigree.  Other  evidence,  of  course, 
may  be  onered  that  may  be  definite  enough  to 
he  competent,  though  most  of  what  was  offered, 
other  than  that  to  which  I  have  alluded,  was 
altogether  too  vague  to  be  admissible.  It 
identified  no  one,  and  really  amounted  to  noth- 
ing. Although  admissible,  the  evidence  is 
liable  to  grave  suspicion.  Indeed,  we  are 
hound  to  say  that  tbis  whole  case  presents  it- 
self as  full  of  suspicion.  The  silence  of  the 
woman  during  all  these  years  as  to  the  mar- 
riage, silence  which  was  continued  until  the 
death  of  her  alleged  husband,  is,  in  and  of  it- 
self, a  suspicious  fact.  Admissions  of  a  mar- 
riage are,  under  such  circumstances,  most  un- 
satisfactory, and  open  to  grave  doubt.  If 
such  declarations  were  in  truth  ever  made, 
there  are  many  motives  which  it  is  impossible 


to  fathom,  and  which  may  at  the  same  time 
operate  upon  an  individual,  and  induce  him  to 
make  an  admission  of  this  kind  when  it  is 
wholly  untrue.  Where  the  facts  are  of  com- 
paratively recent  occurrence,  and  the  alleged 
declarations  of  the  deceased  are  at  war  with  his 
known  actions  during  his  life,  and  where  there 
was  no  cohabitation  or  recognition  of  the  party 
as  wife  or  husband,  it  may  be  averred  that  the 
evidence  is  to  be  looked  upon  with  very  great 
distrust.  Still,  within  the  authorities  the  evi- 
dence is  competent.  Under  our  rulings  there 
may  be  evidence  enough  in  the  case  to  require 
lis  submission  to  a  jury. 

Tlie  judgment  must  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  event. 

All  concur,  Andrews  and  Finch,  /«/..  on 
first  two  grounds.    Gray, «/.,  absent. 
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Ida  PEIL,  Appt,, 

V. 

James  M.  REINHART,  Beapt 
(....N.Y ) 

1.  Permitting^  a  stairway  carpet  with 
holes  in  it  to  remain  on  the  stairs  of  a  tene- 
ment house  with  notice  of  its  oonditlon  renders 
the  owner  liable  for  injuries  to  a  tenant  from  a 
fall  caused  by  catching:  her  foot  in  one  of  the 
holes. 

S.  The  taXL  of  a  tenant  in  a  tenement 
honsCf  caused  by  a  hole  in  a  stair  carpet,  does 
not  as  matter  of  law  show  contributory  neerll- 
^nce,  although  she  knew  of  the  holes  in  the  car- 
pet and  the  stairway  was  well  lighted  at  the  time. 

(June  28,  1891.) 

APPEAL  by  plaintiff  from  an  order  of  the 
the  General  Term  of  the  City  Court  of 


Brooklyn,  reversing  a  judgment  of  the  Trial 
Term  in  favor  of  plaintiff  and  granting  a  new 
trial  in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  resulted 
from  defendant's  negligence.     Reversed. 

The  facts  sufBciently  appear  in  the  opinion. 

Mr.  Fernando  Solinnfer,  for  appellant: 

A  landlord  who  lets  rooms  in  a  building  to 
different  tenants,  with  a  right  of  way  in  com- 
mon over  the  staircase,  is  bound  to  use  reas6n- 
able  care  to  keep  such  staircase  in  repair;  if  he 
fails  to  do  so  he  is  liable  to  a  tenant  injured 
thereby  while  in  exercise  of  reasonable  care. 

Looriey  v.  McLean^  129  Mass.  33;  Donahue 
V.  Kendall,  18  Jones  &  S.  889;  Keyer  v.  Miller, 
19  Jones  &  S.  516;  Ltndsey  v.  Leighton,  150 
Mass.  285. 

While  previous  knowled^,  by  a  party  in- 
jured, of  a  dangerous  situation,  or  impending 
danger,  from  which  a  person  of  ordinary  in- 
telligence might  reasonably  apprehend  injury, 
generally  imposes  upon  him  greater  care  and 


NOTB.— 0/  the  landUyrd'a  liamUy. 

A  landlord,  whose  ne«rlect  to  use  ordinary  skill  in 
makinflr  repairs  on  the  demised  premises  causes  a 
personal  injury  to  the  tenant.  Is  liable  therefor,  al- 
thouffh  his  undertaking  to  make  the  repairs  was 
jrratuitous  and  by  tbe  tenants  solicitation.  QUI  y. 
Jiiddleton,  106  Mass.  477. 

It  is  well  settled  that,  for  an  injury  occasioned  by 
want  of  due  care  and  skill  in  doing  what  one  has 
promised  to  do,  an  action  may  be  maintained 
i&ffalnst  him  in  favor  of  the  party  relyiner  on  such 
promise  and  injured  by  the  breach  of  it,  aithoufirh 
there  was  no  consideration  for  the  promise.  Ben- 
den  V.  Manning,  2  N.  H.  288;  Thome  v.  Deas,  4 
Johns.  84;  Elsee  v.  Gatward,  6  T.  R.  148;  Sbiells  v. 
Blackbume,  1  H.  fil.  158;  Balfe  v.  West,  22  Engr.  L. 
AEq.606. 

A  landlord,  having  let  to  different  tenants  the 
five  tenements  with  a  common  passageway,  was 
1x>und  to  keep  the  passageway  in  repair.  Looney 
jr.  McLean,  129  Mass.  83. 

But  the  duty  to  repair  does  not  include  the  re- 
moval of  snow  or  ice  which  might  accumulate  on 
the  passageway,  and  render  the  use  of  it  dlfBcult 
and  dangerous.  Woods  v.  Naumkeag  Steam  Cot- 
ton Co.  134  Mass.  357;  Watkins  v.  Goodall,  138  Mass. 
688. 

12  L.  R.  A. 


It  is  equally  well  settled  that  the  landlord  is  lia- 
ble to  respond  to  either  the  tenant  or  to  a  stranger 
for  damages  arising  from  either  the  improper  or 
unworkmanlike  construction  of  the  premises. 
White  V.  Montgomery,  68  Qa.  204:  Learoyd  v.  God- 
frey, 188  Mass.  315;  McCarthy  v.  York  County  Sav. 
Bank,  74  Me.  315;  Nash  v.  Minneapolis  MUl  Co.  24 
Minn.  501;  Godley  v.  Hagerty,  20  Pa.  387;  Kimmell 
v.  Burfeind,  2  Daly,  165;  Scott  v.  Simons,  54  N.  H. 
426;  Gear,  Laud,  and  Ten.  8 173. 

And  the  same  degree  of  liability  attaches  to  tbe 
negligence  of  the  landlord,  or  of  his  duly  author- 
ized agents,  in  the  care  or  management  of  the  lease- 
hold premises,  so  far  as  the  same  are  under  his  con- 
trol. Center  v.  Davis,  30  Ga.  211;  Gliokauf  v. 
Maurer,  75  111.  289;  Mllf  ord  v.  Holbrook,  91  Mass.  17; 
Learoyd  v.  Godfrey,  138  Mass.  816;  Toole  v.  Beckett, 
07  Me.  544.  See  Campbell  v.  Portland  Sugar  Co.  62 
Me.  552;  Powers  v.  Harlow,  63  Mich.  607;  Jones  v. 
Freidenburg,  68  Ga.  606;  Totten  v.  Phipps,  62  N.  Y. 
864;  Vanp  v.  Rouse,  94  N.  Y.  401;  Stapenhorst  v. 
American  Mfg.  Co.  15  Abb.  Pr.  N.  S.856;  Lanshig  v. 
Stone,  87  Barb.  16;  Williams  v.  Maoready,  2  Cin.  L. 
Bull.  272. 

Where  by  either  contractual  agreement  or  ope- 
ration of  law  it  becomes  the  landlord's  duty  to 
make  certain  repairs,  any  failure  or  neglect  to  per- 
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cautioD  in  approacbing  it,  the  deeree  of  care 
required  is  a  question  of  fact  for  the  jury. 

I)mcd  V.  FiUpatrick,  18  N.  Y.  Week.  Dig. 
848;  Pomfrey  v.  Saratoga  Springs,  7  Cent.  Rep. 
44,  104  K.  y.  459,  469;  Hawley  v.  Northern 
Cent,  R.  Co,  82  N.  Y.  371;  Looney  v.  McLean, 
tupra;  Parsons  v.  New  York  Cent,  dk  H.  R.  R, 
Co,  8  L.  R.  A.  088. 113  N.  Y.  364. 

The  law  holds  a  defendant  to  stricter  ac- 
countability if  be  holds  out  inducements  or 
makes  promises  to  repair,  upon  which  a  per- 
son injured  has  relied. 

Laning  v.  New  York  Cent,  R,  Co.  49  N.  Y. 
686;  Palmer  v.  Bearing,  93  N.  Y.  7. 

In  proving  the  condition  of  the  carpet  at  the 
time  of  the  accident,  the  evidence  that  other 
persofis  fell  on  it  at  about  the  same  time  was 
not  improper. 

Po^mfrey  v.  Saratoga  Springs,  supra. 

Mr,  Oeoree  F.  jQUiott,  for  respondent: 

The  plaintm  should  have  been  nonsuited, 
because  upon  the  facts  as  stated  by  herself 
(assuming,  but  not  conceding,  that  the  defend- 
ant was  chargeable  with  the  condition  of  the 
carpet)  it  cannot  be  by  anybody  deliberately 
concluded  that  she  used  the  proper  care  to 
avoid  the  dangei*  so  well  known  to  her.  The 
circumstance,  itself,  of  her  catching  her  foot 
was  evidence  of  negligence  on  her  part. 

Koch  V.  Edgmcater,  14  Hun,  544;  Niven  v. 
Rochester,  76  N.  Y.  619;  Lanigan  v.  New  York 
Qas  Light  Co.  71  N.  Y.  29. 

The  plaintiff  went  down  these  stairs  very 
often.  If  so.  the  greater  care  was  necessary, 
and  it  would  have  been  easy  for  her  to  have 
avoided  the  danger  of  falling  bv  just  putting 
in  a  few  tacks  in  the  carpet,  the  labor  of  la  few 
moments,  which  would  at  least  temporarily  re- 
move the  danger  even  if  the  defendant  had 
contracted  to  keep  this  carpet  in  repair;  she 
could  have  properly  done  this. 

Myers  v.  Bums,  35  N.  Y.  269. 

But  the  defendant  was  not  liable  for  the  de- 
fect in  the  stairway,  or  chargeable  with  legal 
negligence  to  its  tenants  for  its  being  out  of 
repair. 

1.  He  had  not  covenanted  to  keep  the  carpet 
in  good  condition. 

O'Brien  v.  CapweU,  59  Barb.  497. 

2.  Even  if  there  was  an  agreement  to  keep  in 
repair  in  this  respect,  the  halls,  such  agree- 


ments have  reference  to  the  pecuniary  use  and 
the  benefit  to  be  derived  from  their  en joymeoL 
If  the  covenant  is  broken,  the  tenant  naay  soe 
for  his  damage  for  loss  of  enjoyment  or  annul 
the  lease,  or  make  the  repairs  bimaelf  on  nodoe 
and  recover  the  amount,  but  cannot  sue  for  in- 
juries to  persons  in  his  family,  who  knew  of 
the  defects  as  well  as  himself,  and  yet  oontinoe 
the  occupation  of  the  rooms  without  repairing 
himself,  or  abandoning  the  premisea. 

Flynn  v.  Hditon,  48  How.  Pr.  338;  Walker 
V.  Swayeee^S  Abb.  Pr.  186;  Bexter  v.  Knox,  63 
N.  Y.  561;  Myers  Y,  Bums,  supra. 

8.  In  the  alienee  of  a  contract  the  landlord 
is  not  liable  to  any  extent  for  the  want  of  re- 
pair in  the  premises. 

McOlashan  v.  TaUmadge,  37  Barb.  318; 
Sherwood  v.  Seaman,  2  Bosw.  130;  Bottard  v. 
Doolittle,  8  Duer,  464-478,  and  cases  cited; 
Hart  V.  Windsor,  12  Meea.  &  W.  68;  Ifoupe  v. 
Oeni7i,  45  N.  Y.  119. 

Bradley*  /.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  as  tenant  of  the  defendant,  oc- 
cupied some  rooms  in  a  tenement-house  of  the 
latter,  and  had  access  to  such  rooms  by  means 
of  a  stairway  common  to  the  occupants  of  the 
building.  It  appears  by  the  evidence  on  her 
part  that  in  descending  the  stairway  in  the 
evening  of  Januaiy  15,  1888,  the  plaintUf  fell 
and  received  the  mjuries  complained  of  and 
that  such  fall  was  caused  by  the  defective  coo- 
dition  of  the  stair  carpet;  that  the  carpet  bad 
been  in  such  condition  for  several  months;  and 
that  the  attention  of  the  defendant  had  in 
December  previous  been  called  to  it  hy  tbe 
plaintiff,  and  he  said  he  would  remove  it 
There  was  some  conflict  in  the  evidence  of  iht 
parties  as  to  the  latter  fact,  and  as  to  the  sab- 
ject  of  the  injury  and  its  cause;  but  that  there 
were,  and  for  considerable  time  had  been,  holeft 
in  the  stairway  carpet,  was  not  seriously  ques- 
tioned. It  was  the  duty  of  the  defenoant  to 
use  reasonable  care  to  keep  this  stairway  in  re- 
pair and  suitable  condition  for  the  safe  passage 
of  his  tenants  over  it  in  their  way  to  and  fmm 
their  rooms,  and  for  failure  to  do  so  be  was 
chargeable  with  liability  for  injuries  suiferpd 
by  them  without  their  fault  wbiJe  properlr  oft> 
ing  it  for  such  purpose.     Looney  t.  McLtn^ 


form  that  duty  will  fasten  the  liability  upon  the 
landlord,  under  which  the  tenant  by  an  appropriate 
action  may  recover.  Dempeey  v.  Hertzfleld,  80  Qa. 
886;  Whittle  v.  Webster,  65  Ga.  180;  Lowell  v.  Spauld- 
tnsr,  4  Gush.  277;  Gridley  v.  Bloomingrton,  68  IlL  47; 
Flynn  v.  Trask,  98  Mass.  550:  Benson  v.  Suarez,  19 
Abb.  Pr.  61;  Dowd  v.  Pitsspatrlok,  18  N.  Y.  Week. 
DifiT.  348;  Donohue  v.  Kendall,  18  Jones  &  R.  886;  Al- 
legheny V.  Campbell,  107  Pa.  580. 

Land3ord''8  ignorance  of  defect,  no  excuse. 

It  has  been  decided  In  a  recent  case  that  It  was 
not  necessary  to  show  that  the  landlord  had  actual 
knowledge  of  the  defect  complained  of .  His  duty 
was  that  of  due  care;  acid  igrnorance  of  the  defect 
was  no  defense.  GfU  v.  Middleton,  105  Mass.  477. 
See  also  Roadman  y .  Conway,  126  Mass.  874;  Looney 
v.  McLean,  129  Mass.  88;  Watkins  v.  Goodall,  188 
Mass.  688;  Lindaey  v.  Leighton.  160  Mass.  285. 

Effect  of  notice. 
After  the  landlord  has  been  duly  apprised  of  the 
12  U  R.  A. 


defective  condition  of  the  demised  premises,  and  a 
reasonable  time  has  elapsed  since  the  notice  ot  sock 
defect  was  imparted,  he  will  become  liable  for  any 
injury  reeultin?  from  the  dangerous  cooditioa 
aforesaid.  Beiohenbacher  v.  Pahmeyer.  8  111.  A^)^ 
217;  Coke  v.  Gutkese,  80  Ky.  508,  44  Am.  Rep.  «•: 
Cesar  t.  Karutz,  60  N.  Y.  229:  Minor  v.  Sfaaruo,  Itt 
Mass.  477, 17  Am.  Rep.  122;  Albert  r.  State,  6  Ctet. 
Rep.  447, 66  Md.  325;  Owings  v.  Jones.  9  Md.  im. 

In  the  absence  of  fraud  or  deoeit,  there  is  no  toi- 
plled  covenant  that  the  demised  premises  are  fii 
for  occupation  or  for  t^e  partJcular  use  wbir^  the 
tenant  intends  to  make  of  them.  The  maxim  of 
caveat  emptor  applies.  Cleves  v.  Wfllougtaby,  T 
Hill,  88;  Post  v.  Vetter,  2  B.  D.  Smith,  218:  Howard  v. 
Doolittle,  3  Duer,  464;  Robbins  v.  Mount,  4  BobL  lOb 
Flynn  v.  Hatton,  48  How.  Pr.  883;  Jaffe  r.  Haiteaa, 
66  N.  Y.  898;  O'Brien  v.  Cap  well,  60  Barb.  I8T;  D«- 
ton  V.  Gerrlsh.  9  Cush.  89;  Foster  v.  Peywr,  9  Cask. 
242;  Royce  v.  Guggenheim,  106  Mass.  201;  Mc Adaa. 
Land,  and  Ten.  8  249. 
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189  Mass.  88;  Lindsey  ▼.  Leighton,  150  Mass. 
S85:  Donohue  y.  KendaU,  18  Jones  &  S.  886; 
yetf$r  y.  Miller,  19  Jones  &  S.  516. 

The  conclusion  was  warranted  by  the  evi- 
dence that  the  condition  of  the  carpet  was 
guch  as  to  justify  apprehension  of  danger  of 
tripping  in  passing  upon  the  stairway,  and 
that  at  tbe  time  in  question  the  plaintiff's  foot 
was  caught  in  a  hole  in  the  carpet,  thus  caus- 
ing her  fall  and  injury;  and  that  the  defend- 
ant was  chargeable  with  negligence  for  per- 
mitting it  to  remain  in  such  condition,  and 
with  its  consequences  to  the  plaintiff,  unless 
her  negligence  contributed  to  the  injury  which 
she  sustained.  It  is  urged  that  as  she  was 
cognizant  of  the  situation,  and  the  hall  of  the 
stairway  was  well  lighted  by  a  lamp,  her  fall 
was  necessarily  attnbutable  to  tbe  fault  or 
negligence  of  the  plaintiff.  Her  preyious 
knowledge  of  the  condition  of  the  passageway 
on  the  stairs  imposed  upon  her  the  duty  to  ex- 
ercise a  greater  degree  of  care  than  otherwise 
may  have  been  required  of  her  in  passing  oyer 
them,  but  she  was  not  required  to  desist  from 
using  the  stairway  by  reason  of  the  ruptures 
in  tbe  carpet;  and,  while  the  question  may 
haye  been  a  close  one  of  fact,  it  could  not 
properly  be  held  as  matter  of  law  that  the 
plaintiff  was  guilty  of  contributory  negligence, 
and  therefore  the  motion  for  nonsuit  was  prop- 
erty denied.  Palmer  y.  Bearing f  93  N.  Y.  7; 
Looney  v.  McLean,  129  Mass.  88. 

Tbe  question  presented  would  have  been 
auite  different  if  the  staircase  had  been  part  of 
the  premises  demised  to  the  plaintiff.    Then 
tbe  eyidence  may  not  haye  warranted  a  recov- 
ery by  her,  and  many  of  the  cases  cited  by 
the  defendant's  counsel  would  have  been  ap- 
plicable.   But  tbe  stairway  was  not  under  the 
control  of  any  of  tbe  tenants,  but  was  pro- 
vided by  the  ciefendant  for  the  common  use  of 
those  having  occasion  to  pass  to  and  from  the 
rooms  which  they  occupied  as  his  tenant«  and 
the  weight  ot  the  evidence  bearing  upon  the 
question  of  negligence  of  tbe  defendant,  or  of 
contributory  negligence  of  the  plaintiff,  is  not 
here  for  consideration.     The  appeal  to  tbe  gen- 
eral term  having  been  taken  only  from  the 
judgment  enter^  on  tbe  verdict,  presented 
there  for  review  questions  of  law  only,  de- 
pendent upon  exceptions.     To  review  in  gen- 
eral term  questions  of  fact  arising  upon  a  trial 
of  an  action  at  law  by  jury,  it  is  essential  that 
a  motion  be  made  for  a  new  trial,  at  circuit,  on 
tbe  minutes,  or  at  special  term  on  a  case,  and 
that  an  appeal  be  taken  from  the  order  there- 
upon made  as  well  as  from  the  judgment,  if 
one  has  been  unqualifiedly  entered  upon  the 
result  of  the  trial.     Wright  v.  Bvnter,  46  N. 
Y.  409.    And  in  such  case  an  order  reversing 
that  denying  a  new  trial,  and  granting  it,  is  not 
reviewable  m  this  court..    Harris  v.  Burdett, 
78  N.  Y.  186. 

There  was  no  error  in  the  reception  of  tbe 
evidence  of  tbe  condition  of  tbe  stair  carpet 
tbe  morning  following  the  injury,  as  without 
proof  to  the  contrary  it  was  reasonable  to 
aasume  that  its  then  condition  was  substantial- 
ly the  same  as  at  the  time  in  question. 

The  order  should  be  reversed,  and  the  judgment 
entered  on  the  verdict  afflnned, 

AUooncnr. 
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Cornelius  W.  CARN  WRIGHT,  Bespt., 

V. 

Morgan  GRAY  et  al.,  Exrs.,  etc,,  of  Samuel 
P.  Freligh,  Deceased,  Appts, 
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.) 


1.  AproiiilMK>r3riiote«ftltlioiiifhiion-ne- 
§^otl*ble»  need  not  expreos  any  consideration, 
nor  need  eyidenoe  of  consideration  be  given  In 
the  first  instance  in  a  suit  to  recover  on  it. 

8.  A  note  payable  ^thirty  days  after 
death**  may  be  a  valid  instrument. 

(FoOett^  Ch.  J.«  and  Vann,  J.,  dissent.) 
(June2,lB9U 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  afidrming  a  jud^ent  of 
the  Ulster  Circuit  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  amount  alleged 
to  be  due  on  a  promissory  note.    A  firmed. 

Statement  by  Brown*  J.: 

The  action  warf  brought  to  recover  upon  a 
written  instrument,  of  which  the  following  is 
a  copy: 

"  Quarryville,  September  2,  1871. 
*'  Thirty  days  after  death  1  promise  to  pay  to 
Cornelius  Carnwright  fifteen  hundred  dollars, 
with  interest. 

"Samuel  P.  Freligh." 
The  plaintiff  gave  no  evidence  of  the  trans- 


Nora.— Commercial  paper,  considercUion. 

In  an  action  upon  a  promissory  note,  whether 
negrotiable  or  not,  the  plaintiil  sustains  the  burden 
of  proof  by  productngr  the  note  and  provlnsr  its  ex- 
ecution. It  is  evidence,  under  the  hand  of  the 
promisor  of  a  contract  made  upon  a  nrood  consid- 
eration, even  if  the  words  "value  received"  are 
omitted.  Townsend  v.  Derby,  8  Met.  868;  Bumham 
v.  Alien,  1  Gray,  496;  Dean  v.  Carrutb,  108  Mass.  Z42. 

Th€  early  rvHinnf. 

Although  It  was  once  held  to  be  necessary  to  have 
in  the  body  of  the  Instrument  an  express  acknowl- 
edgment of  consideration,  in  order  to  raise  the  pre- 
sumption of  consideration  (Cramllngton  v.  Evans, 
1  Show.  6>,  it  is  now  generally  held,  in  England 
(Poplewell  v.  Wilson,  1  Strange,  264;  Claxton  v. 
Swift.  2  Show.  486;  Orant  v.  DaCosta,  8  Maule  &  S. 
851;  Mackleod  v.  Snee,  2  Ld.  Raym.  1481),  and  in  the 
United  States,  to  be  imneceesary.  Mandeville  v. 
Welch,  18  Cr.  8.  6  Wheat.  277,  5  L.  ed.  87;  KendaU  y. 
Galvin,  15  Me.  181;  Townsend  v.  Derby,  8  Met.  868; 
Dean  v.  Carruth,  108  Mass.  242;  Goshen  ft  M.  Tump. 
Co.  v.  Hurtln,  9  Johns.  217;  Hughes  v.  Wheeler,  8 
CJow.  88;  Underbill  V.  Phillips,  10  Hun,  591;  Kinsman 
V.  Birdsall,  2  E.  D.  Smith,  886;  Peasley  v.  Boat- 
wright,  2  Leigh,  195;  Hubble  v.  Fogartle,  8  Rich.  L. 
418;  Hunley  v.  Lang,  6  Port.  (Ala.)  164;  Murry  v. 
Clayborn,  2  Bibb,  800;  Matlock  v.  Livingston,  9 
Smedes  &  M.  489;  People  v.  McDermott,  8  Gal.  288. 
See  Tledeman,  Com.  Paper,  S 162. 

When  eonsideration  is  imvlied. 
An  absolute  indorsement  of  a  bill  of  exchange  or 
promissory  note  imports  a  valid  consideration 
passing  from  the  indorsee  to  the  indorser;  but  ia 
order  that  this  quality  should  attend  the  instv»> 
ment  it  should  be  for  the  payment  of  money  only, 
absolutely  and  at  aU  events.  8  Kent,  Com.  74;  1 
Dan.  Neg.  Inst.  2;  Chitty,  Bills,  162, 164, 157, 218, 219; 
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action  out  of  which  the  instniment  arose,  and 
none  of  the  actual  consideration  thereof,  but, 
having  offered  testimony  tending  to  prove  the 
genuineness  of  the  maker's  signature,  put  the 
note  in  evidence,  and  rested  his  case. 

Me»9rh,  Peter  Cantine  and  John  J.  Lin- 
son,  for  appellants: 

A  negotiable  promissory  note,  expressing 
value  received,  is  prima  facie  evidence  of  a 
consideration. 

Edwards,  Bills  and  Prom.  Notes,  pp.  78, 811; 
Dan.  Neg.  Inst.  163;  1  Parsons,  Bills  and 
Notes,  p.  127. 

If  the  note  is  not  strictly  speaking  a  promis- 
3  ory  note,  such  as  one  payable  in  chattels,  a 
consideration  must  be  alleged  and  proved. 

^pear  v.  Downing,  84  Barb.  522. 

Where  a  note  contains  the  words  ** value  re- 
ceived" and  the  complaint  alleges  a  particular 
consideration,  that  consideration  must  be 
proved. 

Jeromes.  Whitney,  7  Johns.  821;  Saxtony. 
Johnwv,  10  Johns.  418;  WaXrad  v.  Petfie,  4 
Wend.  575. 

A  non-negotiable  note,  without  the  words 


''value  reoeived,"or  other  equivalent  words,  ii 
not  evidence  from  which  a  coosideratioo  can 
be  implied. 

Edgerton  v.  EldgerUm,  8  Conn.  6;  BrUtol  t. 
Warner,  19  Conn.  7;  Courtney  v.  Boyle,  10  Al- 
len. 122;  Dan.  Neg.  Inst.  §  162,  1  Paisooa, 
Bills  and  Notes,  p.  127. 

While  cases  can  be  found  in  this  State,  where 
the  courts  have  suggested  in  their  opinions  that 
non-negotiable  promissory  notes,  without 
words  expressing  value  received,  import  a  con- 
sideration, yet  on  examination,  ihey  show  thai 
either  the  plaintiff  did  affirmatively  prove  a 
consideration  on  the  trial  or  that  the  words  ex- 
pressing a  consideration  appeared  in  the  body 
of  the  note. 

See  Baxton  v.  Johnson,  supra;  KimbaU  t. 
Huntington,  10  Wend.  675;  Ooshen  S  M. 
Tump.  Co,  V.  Hurtin,  9  Johns.  217;  Cruger  v. 
Armstrong,  8  Johns.  Cas.  5;  Conroy  ▼.  War- 
ren, 8  Johns.  Cas.  259;  BauHtschek  v.  B^nk, 
80  N.  Y.  479;  Kinsman  v.  Birdsall,  2  E,  D. 
Smith,  895;  Dedn  v.  Carruth,  108  Maw.  343; 
Richards  v.  Barlow,  1  New  Eng.  Rep.  577, 14(^ 
Mass.  218;  Paine  v.  Nbeike,  53  How.  Pr.  27S. 

The  burden  of  proving  a  consideration  re- 


Story,  Prom.  Notes,  6  128;  Dean  v.  Hall,  17  Wend. 
SSa:  Overton  v.  Tyler,  8  Pa.  316. 

But  this  rule  ceases  to  operate  in  case  of  a  re- 
strictive indorsement.  The  paper  is  no  longer  ne- 
gotiable, lmi>ortB  no  consideration  from  an  indor- 
see, nor  does  it  by  implication  disclose  a  promise  to 
pay.  Dan.  Neg.  Inst.  316;  Edwards,  Bills  and  Notes, 
S§  111,  112;  Bayley,  Bills  and  Notes,  107;  Chitty, 
Bills,  268,  350;  8  Kent,  Com.  02;  Power  v.  Finnie,  4 
Gall,  411;  Wilson  v.  Holmes,  6  Mass.  548;  Slgoumey 
V.  Lloyd,  8  Barn.  &  G.  822;  Treuttel  v.  Barandon,  8 
Taunt.  100;  Anoher  v.  Bank  of  England,  DougL 
687:  Blaine  v.  Bourne,  11 R.  I.  119;  Edie  v.  Bast  In- 
dia  Go.  2  Burr.  1216,  1227;  Holliday  v.  Atkinson,  5 
Bam.  &  G.  601;  Sweeney  v.  Easter,  68  IT.  S.  1  WaU. 
166, 17  L.  ed.  681;  Averett  v.  Booker,  15  Gratt.  168; 
Brown  v.  Jackson,  1  Wash.  G.  G.  612;  Snee  v.  Pres- 
cot,lAtk.247. 

A  bUl  negotiable  on  its  face  Implies  a  valid  con- 
sideration, and  hence  it  is  not  necessary  for  the 
holder  to  aUege  and  prove  its  presence.  Smith  v. 
Gardner,  4  Bosw.  64:  Bayley,  Bills  and  Notes,  67; 
Bank  of  Orleans  v.  Barry,  1  Denio,  118;  Warren  v. 
Lynch,  5  Johns.  280;  Central  Bank  of  Brooklyn  v. 
Lang,  1  fioew.  202;  Jerome  v.  Whitney,  7  Johns.  821; 
Bigelow  V.  Golton,  18  Gray,  809;  Lines  v.  Smith,  4 
Fla.  47;  Plets  v.  Johnson,  8  Hill,  112;  United  States 
V.  White,  2  HiU,  69;  Edwards,  bills  and  Notes,  166, 
166;  Bank  of  Troy  v.  Topping,  18  Wend.  567;  1  Par- 
sons, Bills,  227;  1  Dan.  Neg.  Inst.  16L 

Restrictive  indorsement. 

The  restrictive  indorsements  which  are  held  to 
negative  the  presumption  of  a  consideration  are 
such  as  indicate  that  they  are  not  intended  to  pass 
the  title,  but  merely  to  enable  the  Indorsee  to  Col- 
lect for  the  benefit  of  the  indorser,  such  as  indorse- 
ments '*for  ooUeotlon**  or  others  showing  that  the 
Indorser  is  entitled  to  the  proceeds.  These  create 
merely  an  agency,  and  negative  the  presumption  of 
the  transfer  of  the  bill  and  the  indorsee  for  a  valu- 
able consideration.    Hook  v.  Pratt,  78  N.  Y.  871. 

Where  the  indorsement  purports  to  pass  the  title 
to  the  bin  therein  from  the  indorser,  and  devest 
him  of  all  beneficial  interest,  a  consideration  for 
such  transfer  is  presumed.  The  citation  from  8 
Kent,  Gom.  02,  states  the  principle  to  be  that  when 
the  indorsement  is  a  mere  authority  to  receive  the 
money  for  the  use  or  according  to  the  directions  of 
the  Indorser,  it  is  evidence  that  the  indorsee  did  not 
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give  a  valuable  consideration  for  it  and  is  not  the 
absolute  owner.  This  accords  with  the  statemeDt 
of  the  principle  by  Wilmot,  X,  in  Edie  v.  East  In- 
dia Go.2Burr.  1227.    See  also  Hook  v.  Pratt,  i 


Effect  of  a  condition  as  to  payments 

If  the  instrument  is  made  payable  out  of  a  par- 
ticular fund,  or  hinges  upon  some  condition,  or  in 
something  besides  money.  It  loses  Its  character  ai a 
bill  of  exchange,  and  no  longer  imports  a  ooasMv- 
ation.  In  an  action  upon  such  a  note,  ooosldeia- 
tion  must  be  alleged  and  proved,  unless  It  bestatei 
in  the  body  of  the  instrument  that  it  was  giveBftr 
value  received.  Atkinson  v.  Hanks,  1  Oow.  691:  Be 
IForrest  v.Frary,  6Gow.  161;  Bilderback  v.  BarHB- 
game,  27111.  811. 

The  effect  of  the  phrase  ^or  ooImc  rieeeli«d.** 

The  words  '^or  value  received,*^  so  frequently  In- 
corporated with  the  body  of  a  negotiable  Instni- 
ment, are  no  longer  considered  neoessary  to  denote 
the  presence  of  a  consideration.  Benjamin  t.  TBl- 
man,  2  McLean,  218;  People  v.  McDermott,  S  CkL 
288;  Holliday  v.  Atkinson,  5  Barn,  ft  a  608;  Gnmt  v. 
Da  Gosta,  8  Maule  A  8.  861:  Townsend  t.  Derby,  S 
Met.  863;  Hatch  v.  Trayes,  U  Ad.  &  EL  TQS;  Hubble 
V.  Fogartie,  8  Bioh.  L.  418;  Kendall  v.  Galvln,  16  Me. 
181;  Hughes  v.  Wheeler,  8  Gow.  77;  Clayton  v.  Gos- 
ling, 6  Bam.  ft  G.  860;  Mackleod  v.  Snee,  2  Ld. 
Baym.  1481;  Arnold  v.  Sprague,  84  Vt.  406^  Pople- 
weU  v.  Wilson,  1  Strange,  261;  White  v.  Ledwick, 
4  Dougl.  247;  Jones  v.  Jones,  6  Meea.  ft  W.  84;  Stocj, 
Prom.  Notes,  U  61-68. 

It  remains  to  add  that  by  statutory  enactmeBt  te 
some  of  the  States,  notably,  Arkansas  (Bev.  Stac 
1874, 8§  668,  666),  Missouri  (Rev.  Stat.  18S9,  I  SIR,  a»i 
Pennsylvania  (Purdon,  Dig.  (1872)  p.  1178.  ft  D,  It  It 
required  that  all  promissory  notes  must  oontaln  the 
words  **for  value  received,*^  in  order  to  makethes 
negotiable:  but  the  note  or  bill  does  not  neoessardy 
presume  a  consideration  existing  prior  to  itsezeeo- 
tion— it  does  Import  oonalderation,  thatisatlesil 
contemporaneous.  Johnston  v.  Zane,  U  Qract.  5BL 
See  Tiedeman,  Gom.  Paper,  •  162. 

As  between  the  original  partiee.  the  ocmsidna* 
tion  of  a  note  is  open  to  inquiry.  WUsofi  v.  Btts- 
worth,  26  Neb.  246.  See  note  to  Ka  lenkamp  v.  Gnt 
(Mich.)  1 L.  B.  A.  AM. 
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mains  upon  the  plaintiff  notwithstanding  the 
presumption,  ana  if  there  is  any  evidence  in 
the  case  on  this  point  on  behalf  of  the  defend- 
ant, the  plaintiff  must  show  by  a  preponder- 
ance of  the  whole  evidence  that  the  note  was 
given  for  a  valuable  consideration. 

Perlevv.  Perley,  3  New  Eng.  Rep.  727,  144 
Mass.  104;  Powrs  v.  Bussell,  13  Pick.  69;  De- 
lano y.  Bartlett,  6  Cush.  864;  Simpson  v.  Davis, 
119  Mass.  269;  1  Dan.  Neg.  Inst.  §  164;  Brupn 
V.  Russell,  52  Hun,  17. 

The  presumption  of  consideration  and  de- 
livery can  be  overcome  by  proving  facts  and 
circumstances  which  overcome  the  presump- 
tion. 

Anthonp  v.  Harrison y  14  Hun,  218,  affirmed 
in  74  N.  Y.  618;  Satffyer  v.  Warner,  15  Barb. 
282;  1  Greenl.  Ev.  §§  79-81,  and  Tiote;  Dryer  v. 
Brown,  52  Hun,  821. 

Messrs.  F.  L.  Westbrook  and  J.  N. 
Fiero,  for  respondent: 

Anon-ne^tiable  note  need  not  express  on  its 
face  a  consideration. 

Kimball  v.  Huntington,  10  Wend;  676;  Oo- 
shen  A  M,  Tump.  Co.  v.  Hurtin,  9  Johns.  217; 
Pair^Y.  Nbelke,  54  How.  Pr.  385;  TownsendY. 
Derby,  8  Met.  864;  UnderhiU  v.  PhiUips,  10 
Hun,  592;  Payne  v.  Gardiner,  29  N.  Y.  146; 
jAioueer  v.  Prosser,  1  Hill,  268. 

Promissory  notes  partake  in  a  very  high  de- 
cree of  the  character  of  specialties  and  are 
deemed,  prima  facie,  to  be  founded  upon  a  val- 
uable consideration,  and  may  be  generally  de- 
dared  on  without  specially  statin]^  what  the 
particular  consideration  Is;  in  which  circum- 
stance they  differ  from  other  unsealed  con- 
tracts whether  written  or  unwritten. 

Story,  Prom.  Notes,  §  7;  8  Kent.  Com.  77, 
78;  Downing  v.  Baekenstoes,  8  Cai.  187;  €h- 
shen  dh  M.  Turnp.  Co.  v.  Hurtin,  supra;  Bank 
of  Troy  v.  Topping,  9  Wend.  277;  Kimball  v. 
tfuntington,  supra;  Luqueerv.  /Vomw,  1  Hill, 
267;  Paine  v.  Noelke,  58  How.  Pr.  278,  54 
How.  Pr.  886;  Poimts  v.  French,  1  Hun,  588; 
UnderhiU  v.  PhiUips,  supra;  Hughes  v.  Wheel- 
er, 8  Cow.  88;  Townsend  v.  Derby,  8  Met.  868; 
Dean  v.  Carruth,  106  Mass.  242;  Sibley  v. 
Phelps,  6  Cush.  178;  Riehardsy.  Barlow,  1  New 
Eng.  Rep.  677,  140  Mass.  218;  Peoples.  Me- 
Dermott,  8  Cal.  288;  Dugan  v.  Campbell,  1 
Ohio.  115;  Richmond  v.  Patterson,  8  Ohio, 
869;  Gummings  v.  Freeman,  2  Humph.  148; 
Ooursin  v.  Ledlie,  81  Pa.  606;  Flint  v.  Phipps, 
16  Or.  444;  Hunley  v.  Lang,  5  Port.  (Ala.)  157. 

Brown»  J.,  delivered  the  opinion  of  the 
court: 

When  the  plaintiff  rested  his  case,  and  again 
at  the  close  of  the  testimony,  the  defendants 
moved  to  dismiss  the  complaint  upon  the 
KTOond  that  no  proof  had  been  given  that  the 
inatrument  sued  upon  had  any  consideration. 
These  motions  were  denied,  and  the  court  in- 
structed the  jury  that  the  instrument  was  a 
promissory  note,  and  imported  a  consideration 
and  that  the  burden  rested  upon  the  defend- 
ants to  show  that  it  was  without  a  considera- 
tion. The  exceptions  to  these  rulings  present 
the  principal  question  argued  upon  this  ap- 
peal. The  Statute  of  this  State  in  reference 
to  promissory  notes  provides  as  follows  (1  Rev. 
Stat.  768):  ^'  Section  1.  All  notes  in  writing, 
made  and  signed  by  any  person,  whereby  he 
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shall  promise  to  )»7  ^  ^ny  other  person,  or 
his  order,  or  to  the  order  of  any  other  person, 
or  unto  the  bearer,  any  sum  of  money  therein 
mentioned,  shall  be  due  and  payable  as  therein 
expressed;  and  shall  have  the  same  effect,  and 
be  negotiable  in  like  manner,  as  inland  bills  of 
exchange,  according  to  the  custom  of  mer- 
chants.^ "Sec.  4.  The  payees  and  indorsees 
of  every  such  note  payable  to  them  or  their 
order,  and  the  holders  of  every  such  note  pay- 
able to  bearer,  may  maintain  actions  for  the 
sums  of  money  therein  mentioned  against  the 
makers  and  indorsers  of  the  same,  respectively, 
in  like  manner  as  in  cases  of  inland  bills  of 
exchange,  and  not  otherwise." 

Our  Statute  is  a  substantial  re-enactment  of 
the  Statute  of  Anne  (8  &  4  Anne,  chap.  9), 
which  provided  that  '*  all  notes  signed  by  a 
person  promising  to  pay  to  another,  his,  her  or 
their  oider,  or  to  bearer,"  should  be  construed 
to  be  by  virtue  thereof  due  and  payable  to  any 
such  person  to  whom  the  same  is  made  pay- 
able, etc.  This  statute  was  held  by  the  courts 
of  England  to  include  within  its  terms  a  non- 
negotiable  note.  Smith  v.  KendaU,  6  T.  R. 
128;  BureheU  v.  Slocoek,  2  Ld.  Raym.  1545;  3 
Kent,  Com.  77.  In  the  case  first  cited  Lord 
Kenyon  said:  **  A  note  may  be  made  payable 
to  A.  or  bearer,  A.  or  order,  or  to  A.  only." 
Similar  decisions  were  made  by  the  courts  of 
this  State  under  our  own  Statute.  Dozening 
V.  Baekenstoes,  3  Cai.  187;  Ooshen  A  M. 
Tump.  Co.  V.  HurHn,  9  Johns.  217;  KimbaU 
V.  Huntington,  10  Wend.  676;  Hall  v.  Farmer, 
6  Denio,  484.  In  Downing  v.  Baekenstoes  a 
non-negotiable  note  was  declared  on  as  within 
the  Statute,  and  the  defendant  demurred  on 
the  ground  that  the  declaration  did  not  allege 
the  transaction  and  consideration  upon  which 
the  note  was  given.  The  courtgave  judgment 
for  the  plaintiff,  saying:  •'The  very  point 
was  settled  in  Oreen  v.  Long,  April  Term, 
1798,  in  conformity  to  the  adjudications  in 
Westminster  Hall."  In  Qoshen  db  M.  Tump. 
Co.  V.  Hurtin  it  was  said :  "  The  note  set  forth 
is  a  good  promissory  note  within  the  Statute, 
though  it  has  no  words  'bearer  or  order.'  This 
is  the  established  English  law,  and  the  same 
rule  is  recognized  by  this  court." 

In  KimbaU  v.  Huntington  the  action  'was 
upon  a  due-biU  in  this  form:  "Due  Kimball 
&  Kenston  three  hundred  and  twenty^five  dol- 
lars, payable  on  demand."  Judge  Kelson  said: 
"The  instrument  is  a  promissory  note  within 
the  Statute.  Neither  the  acknowledgment  of 
value  received  nor  negotiable  words  are  essen- 
tial to  bring  it  within  the  Statute."  See  also 
Carver  v.  Hayes,  47  Me.  257;  Franklin  v. 
March,  6  N.  H.  864. 

No  authority  is  cited  in  the  courts  of  this 
State  or  of  England  holding  that  a  non-ne- 
gotiable note  is  not  within  the  terms  of  the 
laws  cited,  and  we  are  of  the  opinion  that  the 
language  of  our  Statute  includes  a  note  pay- 
able to  a  person  without  words  of  negotiability. 
The  instrument  sued  upon  being,  therefore/ a 
promissory  note  within  the  Statute  of  this 
State,  it  follows  that  it  imports  a  consideration. 
By  the  express  terms  of  the  Statute  the  sum 
of  money  therein  mentioned  is  declared  to  be 
"due  and  payable,  as  therein  expressed." 
That  it  is  "due  and  payable"  according  to  its 
terms  is  the  legal  conclusion  which  the  court 
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must  draw  from  the  instrument  itself.  A  valid 
contract  is  thus  declared  to  exist,  and  of  coarse 
a  consideration  must  be  implied.  Hence 
^'value  received"  need  not  appear  on  tbe  face 
of  the  note,  as  those  words  express  only  what 
the  law  implies.  Hatch  v.  Trayea,  11  Ad.  & 
El.  702;  Hall  v.  Farmer,  5  Denio,  484.  The 
effect  of  laws  which  make  promissory  notes 
negotiable,  or  which  authorize  actions  of  debt 
upon  them,  though  non-ne^tiable,  is  to  take 
them  out  of  the  common-law  rule  which  re- 
quires that  every  contract  must  be  shown  by 
the  party  who  sues  upon  it  to  be  supported  by 
a  consideration,  and  enables  the  holder  to  main- 
tain an  action  thereon  without  alleging  or 
proving  a  consideration.  In  other  words,  a 
consideration  is  Implied  from  the  character  of 
the  instrument.  Peadey  v.  Boatwright,  2 
Leigh,  195;  Hatch  v.  Trapes,  supra.  The 
English  Statute  was  enacted  to  settle  the  con- 
troversy that  prevailed,  whether,  under  the 
customs  of  merchants,  promissory  notes  were 
negotiable.  They  were  thereby  declared  to 
be  assignable  or  indorsable  over  in  the  same 
manner  as  inland  bills  of  exchange  were  ac- 
cording to  the  customs  of  merchants,  and 
holders  were  empowered  to  maintain  actions 
thereon  in  the  same  manner  as  they  might  do 
upon  any  inland  bill  of  exchange  made  or 
drawn  according  to  the  custom  of  merchants. 
Our  Statute  contains  similar  provisions. 
Promissory  notes  and  inland  bills  of  exchange 
were  by  virtue  of  these  laws  put  upon  an 
equality.  Thev  were  made  negotiable  if  they 
contained  words  of  negotiability;  but,  whether 
negotiable  or  not,  and  whether  they  expressed 
value  received  or  not,  it  was  no  longer  neces- 
sary in  actions  thereon  to  aver  and  prove  con- 
sideration. Such  was  and  is  the  rule  as  to  in- 
land bills  of  exchange.  1  Dan.  Neg.  Inst. 
§  161;  Baubitscfiek  v.  Blank,  80  N.  Y.  479; 
Averett  v.  Booker,  16  Qratt.  163;  Wells  v.  Brig- 
ham,  6  Gush.  6.  And  the  same  rule  tinder  the 
Statute  was  made  applicable  to  promissory 
notes.  Townsend  v.  Derby,  8  Met.  368;  Dean 
V.  Carruth,  108  Mass.  242;  Bank  qf  Troy  v. 
Topping,  9  Wend.  277,  and  13  Wend.  557; 
Chitty,  Bills,  9th  Am.  ed.  78-181;  Paine  v. 
Noelke,  53  How.  Pr.  273;  Story,  Prom.  Notes, 
§  51;  3  Kent,  Com.  77.  78;  1  Parsons,  Cont. 
6th  cd.  249;  1  Parsons,  Notes  and  Bills,  p.  193. 
The  Statute  does  not  require  a  note  to  ex- 
press value  received  upon  its  face,  and  no 
definition  of  such  an  instrument  requires  the 
expression  of  that  fact  The  note  sued  upon, 
although  by  its  terms  payable  after  the  death 
of  the  maker,  was  a  valid  instrument.  A 
promissory  note  is  defined  to  be  a  written  en- 
gagement by  one  person  to  pay  absolutely  and 
unconditionally  to  another  person  therein 
named,  -or  to  the  bearer,  a  certain  sum  of 
money  at  a  specified  time  or  on  demand. 
Story,  Prom.  Notes,  §  1;  Coolidgey,  Buggies, 
15  Mass.  887.  It  must  contain  the  positive  en- 
gagement of  the  maker  to  pay  at  a  certain 
definite  time,  and  the  agreement  to  pay  must 
not  depend  on  any  contingency,  but  be  abso- 
lute, and  at  all  events.  Tned  by  this  standard, 
the  instrument  set  out  in  the  complaint  was  a 
valid  promissory  note.  The  fact  that  it  was 
payable  after  the  death  of  the  maker  did  not 
arfect  its  character.  8  Kent,  Com.  76.  It  fol- 
lows from  these  views  that  the  motion  to  dis- 
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miss  the  complaint  was  properly  denied,  and 
there  was  no  error  in  the  charge  of  the  coait 

The  point  made  by  the  appellants  that  the 
court  erred  in  its  charse  as  to  the  burden  of 
proof  on  the  question  oi  consideration,  amia- 
ing  that  evidence  pro  and  eon  upon  that  ques- 
tion was  given,  was  not  raised  at  tbe  traL 
The  proposition  made  by  the  defendants  at  tbe 
close  of  the  Judge's  charge,  and  the  only  one 
to  which  an  exception  appears  in  the  record, 
was  as  follows:  *'  In  order  that  there  may  be 
no  doubt  about  our  poeition,  we  ask  tbe  oboit 
to  charge  the  Jury  that  there  has  been  no  evi- 
dence given  of  consideration,  and  to  direct  a 
verdict  for  the  defendants  upon  that  groand.'* 
The  defendants,  having  thus  squarely  planted 
themselves  on  the  ground  that  there  was  no 
evidence  of  consideration,  and  asked  tbeooait 
to  direct  a  verdict  in  their  favor,  cannot  now 
claim  that  there  was  evidence  for  the  Jury,  and 
that  they  were  entitled  to  a  different  instroctioo 
from  that  given.  The  defendants'  claim  all 
through  the  trial  was  that  the  note  did  not  im- 
port a  consideration,  and  that  the  plamtiif 
could  not  recover  without  proof  of  that  fact; 
and  his  motion  to  dismiss  the  complaint  and  to 
direct  a  verdict  in  his  favor,  and  hisexceptiooi 
to  the  charge,  all  sharply  present  that  questioo. 
but  he  nownere  claimea  that  he  bad  given  evi- 
dence which,  if  believed  by  the  jury,  over- 
came the  presumption  arising  in  favor  of  tbe 
note.  This  clearly  appears  from  the  statement 
I  have  quoted. 

The  exceptions  to  the  admission  of  evideaoe 
present  no  error,  and  the  judgment  shatdi  he 
affirmed. 

All  concur,  except  FoUett*  Ch.  J.,  aad 
Vann,  J.,  dissenting,  and  Parker, /.,  not 
voting. 


Alfred  COLVILLE,  Beapt., 

c. 

William  J.  MILES,  Appt. 

r....N.y..l.j 

Title  to  the  ha^r*  oate  and  Btraw*  f»  no* 
reserved  to  the  owner  of  a  farm  as  agajast 
attachinjr  creditors  of  a  tenant,  under  a  leaw  \fj 
which  the  tenant  afirreee  to  raise  enougti  stuff  to 
feed  the  stock  of  tbe  place,  or.  If  he  f aUs  to  do  aa 
buy  what  may  be  necessary. 

(June  2, 189L) 


NOTB.—Rtohta  of  the  landlord  asagaingt  attaOiim 
creditors  of  the  tatanL 

The  stipulation  not  to  remove  the  produce— lay. 
oats  and  straw— is  in  the  nature  of  a  covenant  u^ 
on  which,  if  broken,  the  lessors  may  base  an  actioB 
for  damages,  but  which  does  not  alPeot  the  lenee^ 
title  to  the  production  of  the  farm.  Smttb  T.Pot- 
nanu  8  Pick.  221:  Walker  v.  Fitts.  24  Pick.  in. 

The  principle  established  by  the  case  under  review 
is  vindicated  by  a  decision  of  tbe  New  York  sa> 
preme  court,  holding  that  where  the  lease  oonttis- 
ing  a  security  clause  for  the  rent  reserved  had  sot 
been  filed  as  a  chattel  mortgaffe  when  tbe  leviai 
were  made,  such  lease  became  invalid  and  nugaMcr 
as  against  the  parties  plalnUlf  in  an  attackoMBt 
suit  who  had  by  superior  diligence  secored  a  Jodr- 
ment  and  perfected  a  levy  before  the  landlord  I 
flledhislease.  Stewartv.Beale,7Hun,«fi»i 
68  N.  Y.  600. 
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APPEAL  by  defendant  from  a  Judgment  of 
the  Gteneral  Term  of  the  Supreme  Court, 
Secoad  Department,  aflQrming  a  judgment  of 
the  Orange  County  Circuit  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  possession 
of  certain  farm  produce  which  defendant  had 
seized  under  executions  against  a  third  person. 
Retened. 

Statement  by  Follett,  Ch.  J.: 

Appeal  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court  of  the  Second 
Judicial  Department,  affirming  a  judgment  en- 
tered on  the  verdict  of  a  jury.  This  action 
(replenn)  was  begun  October  18,  1886,  to  re- 
cover a  quantity  of  hay,  oats  and  straw  grown 
in  that  year  by  a  tenant  on  a  farm  owned  by 
the  plaintiflf,  which,  in  April,  1884,  was  leased, 
with  stock  in  which  the  landlord  and  tenant 
were  jointly  interested,  for  an  annual  rent  of 
$900,  payable  in  monthly  installments  of  $80 
each.  The  tenant,  Patrick  Kane,  occupied  the 
farm  until  the  1st  of  October,  1886.  when  he 
left,  indebted  to  the  plaintiff  for  $100  rent,  and 
to  various  x)ersons.  On  the  5th,  6th  and  14th 
of  that  month  the  defendant,  a  constable,  seized 
a  part  of  the  hay,  oats  and  straw  ctowu  on  the 
farm,  by  virtue  of  six  warrants  of  attachment 
issued  by  a  justice  of  the  peace.  The  property 
was  taken  by  the  sheriff  under  the  process 
issued  in  this  action,  and  was  subsequently 


delivered  to  the  plaintiff.  From  April,  1880, 
to  April,  1884,  ^ane  worked  the  farm  on 
shares,  he  having  one  third  and  the  plaintiff 
two  thirds  of  its  products;  but  in  Apnl,  1884, 
fthe  farm,  the  stock  owned  by  the  landlord,  as 
well  as  that  in  which  both  were  interested,  was 
let  as  above  stated.  On  the  trial  the  value  of 
the  property  was  assessed  at  $1,000,  and  the 
title  was  found  to  be  in  the  plaintiff. 

Mr.  M.  N.  Kane,  for  appellant: 

Under  this  lease  the  title  to  these  crops  vested 
in  the  tenant. 

Hawkins  v.  Giles,  45  Hun,  318;  McCombs  v. 
Becker,  8  Hun,  842.  5  Thomp.  &  C.  550;  Jofm- 
son  V.  Crofoot,  58  Barb.  574,  87  How.  Pr.  59; 
^eMn  V.  fHeffin,  4  N.  Y.  Civ.  Proc.  179, 
17  N.  Y.  Week.  Dig.  418;  Bnggs  v.  Austin,  29 
N.  Y.  S.  R.  249;  Symonds  v.  Ilaa,  87  Me.  354, 
59  Am.  Dec.  58;  Turner  v.  Bachdder,  17  Me. 
257. 

There  must  be  a  clear  express  contract  that 
the  title  shall  be  and  remain  in  the  landlord  in 
order  to  effect  that  result. 

Van  Hoozer  v.  Corp,  84  Barb.  9;  Gressey  v. 
Sabre,  17  Hun,  120;  Reynolds  v.  Ellis,  4  Cent. 
Rep.  282, 108  N.  Y.  115;  Benjamin,  Sales,  §  79, 
note  K;  Andretc  v.  Neuxiomb,  32  N.  Y.  417. 

Assuming  that  this  arrangement  gave  the  title 
to  this  property  to  Colville,  it  is  perfectly  ap- 
parent that  Kane's  interest  in  it  was  a  leviable 


It  is  a  weli-autbentioated  creneral  rule  that  If  a 
lease  contains  no  reservations,  the  tenant  is  en- 
titled to  remove  all  the  crops  harvested  during  his 
term.  Willey  v.  Conner,  44  Vt.  88;  Clark  v.  Harvey, 
64  Fa.  1«S. 

lu  case  of  crops  to  be  sown,  it  vests  potentially 
from  the  time  of  the  bargain,  actually  as  soon  as 
the  suit  arises.  Andrew  v.  Newcomb,  32  N.  Y.  417. 
Where  a  tenant  sold  crops  covered  by  a  mortgaire 
clause  in  a  lease  to  a  vendee  who  bad  full  notice  of 
such  clause,  the  crops  went  into  his  hands  im- 
pressed with  the  lien  thereof;  and  when  he  sold 
them,  he  took  the  proceeds  in  trust  for  the  pur- 
chaser of  said  premises  at  the  sheriff's  sale,  and  be- 
came liable  to  him  for  the  amount.  Butt  v.  Ellett, 
86  U.  S.  19WaiL544, 22L.  ed.  188. 

When  a  state  statute  confers  upon  the  landlord 
a  lien  upon  the  crops  upon  the  demised  premises  in 
any  year  for  the  rent  of  that  year,  but  gives  no 
gpeciflc  Lien  upon  other  property  of  the  tenant^, 
prior  to  the  levy  of  a  distress  warrant  by  the 
landlord,  he  has  no  lien  on  property  of  the  tenant 
on  the  premises  except  the  crops.  Morgan  v. 
Campbell,  80  U.  S.  22  Wall.  881,  22  L.  ed.  798. 

Where  the  lessee  of  a  tenant  for  life  has  grow- 
ing crops  unharvested  at  the  time  of  the  latter*? 
death,  he  is  entitled  to  them.  Bradley  v.  Bailey,  1 
X,.  R.  A.  427, 66  Conn.  874,  7  Am.  St.  Rep.  816. 

A  landlord  can  make  a  valid  agreement  with  a 
tenant  that  the  title  to  the  crop  raised  by  the  latter 
on  the  landlord's  premises  shall  remain  in  the  land- 
lord until  he  has  been  paid  his  rent  and  advances. 
I>e'  Vaughn  v.  Howell,  82  Ga.  886;  Pelton  v.  Draper, 
61  Vt.a64. 

The  lessee  of  a  farm  for  one  half  the  crops  as 
rent  owns  the  other  half  free  from  the  landlord's 
debts.    Stlckney  v.  Stiokney,  77  Iowa,  699. 

New  York  Code,  •  1764,  vests  the  possession  of  the 
orop  In  the  landlord  only  in  order  to  secure  a  com- 
pliance with  the  terms  of  the  lease;  as  against  all 
other  persons  the  title  is  in  the  tenant  or  his 
aastflrnees.  Kesler  ▼.  Comelison,  96  N.  C.  888;  Bridg- 
ers  V.  IMIt  97  N.  C.  222. 

In  certain  cases  of  leases,  covenants  that  the  les- 
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sor  shall  have  all  the  grain  to  be  grown  upon  the 
lands  rented  as  security  for  unpaid  rent  have  been 
hold  good.  Conderman  r.  Smith,  41  Barb.  404;  Van 
Hoozer  v.  Cory,  84  Barb.  9;  McCaffrey  v.  Woodin, 
66  N.  Y.  459,  and  cases  cited.  See  Cressey  v.  Sabre, 
17  Hun,  120. 

Where  lease  of  farm  provides  that  half  of  the 
hay  raised  on  it  shall  be  consumed  thereon  by  cattle 
kept  by  the  lessee,  and  the  other  half  be  divided  be- 
tween the  lessor  and  lessee,  the  property  in  the 
whole  of  the  hay  remains  in  the  lessee  until  the  di- 
vision is  made.  The  lessor  has  no  claim  in  rem 
upon  it  before  division.  When  the  division  is  made 
under  the  contract,  the  portion  divided  vests  sepa- 
rately in  the  lessor  and  lessee,  but  the  other  undi- 
vided half  to  be  consumed  on  the  farm  still  remains 
the  property  of  the  lessee.  Symonds  v.  HaU,  87 
Me.  854,  59  Am.  Dec.  68. 

It  has  been  held,  and  is  stated  In  Waples  on 
Attachment,  p.  498,  that  one  wno  has  a  lien  on  goods 
for  money  advanced  must  have  it  recorded  or  must 
give  notice  to  an  attaching  creditor  if  he  would 
maintain  his  lien  as  superior  to  that  of  such  credi- 
tor.   Quinn  V.  Halbert,  66  Vt.  224. 

If  the  ottacher  knows  of  the  existence  of  the  lien 
for  advances,  or  that  of  a  vendor  for  purchase 
money,  it  is  Immaterial  from  what  source  his 
knowledge  is  obtained;  he  is  bound  to  respect  It. 
McPhail  V.  Gerry.  56  Vt.  174. 

Any  notice  of  such  pre-existing  liens  answers 
the  purpose  of  recording,  so  far  as  the  attaoher  is 
concerned.  Kelsey  v.  Kendall,  48  Vt.  27;  Allen  v. 
McCalla,  25  Iowa,  464i  McGavran  v.  Haupt,  9  Iowa, 
88;  Boyd  v.  Beck,  29  Ala.  708;  De  Vendal  v.  Malone, 
26  Ala.  272;  Deariug  v.  Watkins,  16  Ala.  20:  Smith  v. 
Zurcher,  9  Ala.  208;  Magee  v.  Carpenter,  4  Ala.  469. 

The  burden  is  on  the  prior  llenholder  to  show  no- 
tice (Whitcomb  v.  Woodworth.  54  Vt.  644),  and  It 
has  been  thought  that  he  must  show  that  the  notice 
emanated  from  himself  (Stearns  v.  Wrialey,  80  Vt. 
661;  Farmers  ft  M.  Bank  v.  Drury,  a5  Vt.  460);  but 
If  the  attaoher  knew  of  that  fact  it  ought  to  mat- 
ter whence  his  Information  came.  See  Waples, 
Attaofam.  p.  499. 
54 
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one.  For  Kane's  interest  was  not  only  a  pos- 
sessory right,  but  be  bad  tbe  right  to  absolute- 
ly dispose  of  it,  and  use  it,  to  consume  it  and 
convert  it  into  milk  there  upon  this  farm,  and 
with  this  dairy  of  cows.  This  was  a  leviable 
interest,  and  was  properly  attached  by  Kane's 
creditors. 

Van  Anttoerp  v.  Newman,  2  Cow.  643,  ap- 
proved in  22  N.  Y.  282;  Putnam  v.  Wyley,  8 
Johns.  482;  Hull  v.  CarrOey,  11  N.  Y.  501,  17 
N,  Y.  202;  Edw.  Bailm.  §  263;  Beinmiller  v. 
Skidmore,  7  Lans.  161. 

Mr.  John  Vincent,  for  respondent: 

Kane  could  not,  during  the  pendency  of  the 
lease,  sell  or  carry  away  the  crops,  nor  give 
any  title  to  them.  He  had,  then,  no  right  of 
property  in  them,  and  no  leviable  interest,  even 
while  on  tbe  farm  as  tenant.  If  he  had  none 
while  on  the  farm,  he  certainly  had  none  after 
he  left  it. 

Beald  v.  Builders  Mut  F.  Ins.  Co.  Ill  Mass. 
38;  Welton  v.  Holmes,  26  N.  Y.Week.  Dig.  24. 

A  tenant  who  abandons  his  lease  by  his  own 
act  or  default  loses  all  claim  to  crops  or  im- 
plements. 

Talbot  V.  Hill,  68  111.  106;  8am9on  Y.^Bose, 
65  N.  Y.  411;  Beeder  v.  Sayre,  70  N.  Y.  180. 

FoUett,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Frequently  the  title  to  the  products  of  lands 
leased  for  agricultural  purposes  is  reserved  by 
the  lessor,  or  a  lien  is  created  as  security  for 
the  payment  of  rent;  but  no  such  claim  is  put 
forward  in  this  case.  It  is  not  asserted  that 
the  landlord  and  tenant  owned  the  products 
jointly,  and  title  was  in  the  one  or  the  other  in 
severalty.  This  action  was  brought  and  main- 
tained on  the  theory  that  the  plaintiff  held  the 
legal  title  to  the  property  in  question.  The 
only  witness  who  gave  evidence  in  support  of 
the  action  was  the  plaintiff,  who  testified: 
"As  near  as  I  can  recollect,  he  (Elane)  was  to 
take  charge  of  the  stock.  He  was  to  raise 
enough  stuff  on  the  place  to  feed  the  stock; 
and,  if  there  was  not  enough  to  carry  them 
through  tbe  year,  he  was  to  buy  what  was 
necessary  to  carry  it  out,  which  he  has  not 
been  doing  for  the  last  two  years.  The  stuff 
was  not  to  be  sold.  There  was  forty  odd  head 
of  cattle.  You  do  not  raise  stuff  to  sell  when 
you  have  cattle.  .  .  .  The  hay  and  grain  were 
not  to  be  removed;  it  was  not  raised  to  sell;  it 
belonged  to  the  cattle.  Q.  Did  you  have  any 
interest  in  the  farm  after  you  made  tbe  lease 
to  Mr.  Kane,  or  the  products  of  it  in  any 
way?  A.  No;  I  gave  that  up  with  the  lease 
of  the  cows.  I  leased  the  cows,  and  leased 
everything.  I  gave  him  all  that  the  ground 
produced.  I  never  received  any  of  the  pro- 
ducts for  the  sale  of  young  stock  or  produce 
sold  from  said  farm.  I  never  gave  any  direc- 
tion about  working  the  farm,  or  made  any 
inquiry  of  Kane  as  to  what  he  was  using  on 
the  farm,  or  what  he  sold  off  the  farm.  I  did 
not  care  so  long  as  he  raised  the  milk.  I  told 
him  he  could  use  anything  he  wanted  except 
the  stock.  I  was  entitled  to  two  thirds  of  the 
stock  when  it  was  sold.  He  sold  it  all  and 
pocketed  it;  and  I  never  got  my  two  thirds. 
...  He  put  on  seven  cows.  He  kept  sheep  on 
the  farm.  I  do  not  know  what  he  did  with 
them.  .  .  .  When  the  farm  was  leased  the  hay 
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and  grain  was  not  mentioned  at  all.  He  wss  to 
raise  enough  stuff  on  the  farm  to  keep  ike 
cattle.  If  there  was  not  eoou/^h  raised  oo  tbe 
place  he  was  to  buy  what  was  requisite.  Wtos 
was  raised  on  the  place  was  to  be  fed  to  the 
cattle.  .  .  .  There  was  no  conversation  par- 
ticularly in  which  anything  was  said  about 
feeding  the  cattle  from  the  products  raised  on 
the  farm.  He  was  to  raise  tbe  stuff  and  sap- 
port  the  cattle.  If  the  place  did  not  eappoit 
the  cattle  he  was  to  buy  whatever  was  neces- 
sary. That  was  the  agreement.  I  cannot  state 
what  he  said.  I  am  stating  what  I  said.  1 
said  it,  and  he  agreed  to  it." 

This  is  all  the  testimony  given  in  behalf  of 
the  plaintiff,  which  tends  to  show  that  be 
reserved  the  title  to  the  products  of  the  fani. 
The  tenant,  and  a  witness  who  heard  the  bar- 
gain, testified  that  it  was  not  agreed  that  tbe 
crops  were  to  be  fed  on  the  place,  and  that  do 
reservation  was  made  in  respect  to  them.  Hw 
court  instructed  the  jury,  in  effect,  that  if 
the  plaintiff's  evidence  was  true  the  title  to 
the  property  was  in  him,  and  that  he  wi» 
entitled  to  recover;  to  which  the  defendaoi 
excepted.  The  court  was  also  asked  to  d^ 
miss  the  complaint,  upon  the  ground  that  tbe 
plaintiff  had  failed  to  establish  title,  which  was 
refused,  and  an  exception  taken.  In  this,  we 
think,  the  court  erred.  If  the  plaintiff  bad  tbe 
title  to  this  property,  it  might  have  been  takes 
in  execution  for  his  debts,  or  he  could  bavv 
sold  it  to  a  purchaser  in  good  faith  and  far 
value,  to  the  exclusion  of  the  tenant  and  afl 
claiming  under  him.  Such  ooDseqnenoH  do 
not  flow  from  the  contract  testified  to  by  tbe 
plaintiff.  He  did  not  testify  that  title  to  tbe 
bay  and  grain  was  reserved  by  him,  bat  that 
the  tenant  agreed  to  feed  enoucrh  of  it  on  tbe 
farm  to  support  the  stock.  This  did  not  araoust 
to  a  reservation  of  title,  but  was  an  ezecaloiT 
contract,  for  a  violation  of  which  the  landkre 
could  have  recovered  damages. 

The  question  involved  in  this  case  has  bees 
several  times  considered  by  the  Supreme  Owrt 
of  this  State.  In  Johnmn  v.  Crofoo€,  53  Barbi 
674,  37  How.  Pr.  59,  a  farm  was  let  by  a  writ- 
ten lease  for  an  annual  money  rent.  The  ]ea» 
contained  a  stipulation  that  the  tenant  *'  should 
feed  out  the  hay  and  straw  in  a  caurefnl  aad 
farmer-like  manner; "  and  it  was  further  agreed 
that  if  sufficient  hay  and  straw  were  not  niaed 
to  keep  the  stock  the  landlord  was  to  simiy  ^ 
deficiency.  It  was  also  provided:  "  The  par- 
ties of  the  first  part  Tlandlords]  are  to  have  f  ufi 
title,  with  tbe  privilege  of  taking  possesaioa,  a: 
any  and  all  times,  of  any  and  all  products  of  the 
farm  in  payment  of  the  balance  due  on  tbe  rent* 
A  Judgment  was  recovered  against  the  tensBt 
during  the  existence  of  the  lease,  and  an  exe- 
cution issued  to  the  defendant,  who  levied  op- 
on  and  sold  about  sixty  tons  of  bay  raised  cs 
the  farm  by  the  tenant,  and  then  being  in  b>» 
actual  possession  on  the  farm.  The  plamuff 
brought  trover,  claiming  that  under  tibe  kaae 
the  title  to  the  hay  never  passed  to  or  vested  ia 
the  tenant,  but  that  it  was  to  remain  on  ihe 
farm  for  the  purpose  of  feeding  tbe  suxk. 
Verdict  was  directed  for  the  defendant  at  tbe 
circuit,  which  direction  was  sustained  at  gea- 
eral  term,  the  court  saying:  "But  it  is  azgioa^ 
by  the  counsel  for  the  pudndff  that  it  (mvI 
was  not  a  mortgage,  and  that  tbe  title  to  sai^ 
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hay  as  should  grow  on  the  place  did  not  pass 
to  Tift  [the  tenant]  because  he  stipulated  in 
the  lease  that  he  would  cut  and  get  m  in  good 
order  all  the  hay,  and  that  he  would  feed  out 
the  hav  and  straw  in  a  saving  manner;  and  be- 
cause It  was  further  stipulated  that  he  was  to 
have  the  privilege  of  keeping  a  span  of  horses 
all  the  tirne^  and  a  third  horse  during  having, 
which,  it  is  claimed,  is  inconsistent  with  the 
idea  that  the  title  to  the  ha^  was  to  be  in  him." 
In  answer  to  this  contention  the  court  said: 
"The  covenant  on  the  part  of  Tift  was  to  save 
all  the  hay  and  straw,  and  to  carefully  feed  it 
to  the  stock;  and  to  keep  but  two  horses  ex- 
cept during  haying  time  was  only  an  agree- 
ment binding  on  him  at  law,  and  if  he  chose 
to  keep  more  horses,  or  to  sell  and  imurovi- 
dently  use  the  hay,  it  did  not  authorize  Miller 
and  Humble,  the  lessors,  to  interfere  with  him, 
either  by  taking  possession  of  it  (for  they  were 
entitled  to  possession  onl^  as  security  for  the 
unpaid  rent),  or  to  restrain  such  use  of  it  by 
injunction." 

In  MeCombBY,  Becker,  8  Hun,  842, 5  Thomp. 
&  C.  5(K),  the  defendant  leased  his  farm  and 
forty  cows  for  a  money  rent.  It  was  stipu- 
lated that  the  tenant  should  take  good  care  of 
the  cows,  and,  in  case  the  hay  raised  on  the 
farm  should  be  insufficient  to  winter  them,  the 
landlord  should  supply  the  deficiency  at  the 
rate  of  $8  per  ton,  and  if  there  should  be  a 
surplus,  the  landlord  should  have  it,  and  pay 
the  tenant  $8  per  ton  for  it.  A  Judgment  was 
recovered  against  the  tenant,  and  an  execution 
issued  under  which  part  of  the  hay  was  pur- 
chased by  the  plaintiff,  and  afterwards  the  de- 
fendant (the  landlord)  converted  it  to  his  own 
use.  In  an  action  brought  for  the  conversion 
it  was  held  that  the  plaintiff  was  entitled  to  re- 
cover, the  court  saying:  "True,  the  landlord 
was  to  have  the  surplus  hay,  and  pay  $8  per 
ton  for  it,  but  this  was  an  executory  contract 
for  its  purchase,  the  breach  of  which  would  be 
compensated  in  damages.  It  follows  that  the 
hay  was  the  tenant's,  and  subject  to  sale  upon 
execution  against  him." 

HdwkiM  V.  Giles,  45  Hun,  318,  arose  over  a 
lease  of  a  farm  and  seven  cows  from  April  1, 
1883.  to  AprU  1,  1884,  for  $175  rent.  The  les- 
see agreed  "to  feed  out  all  the  fodder  on  said 
farm  that  is  raised  on  said  farm,  .  .  .  and 
winter  said  stock — seven  cows— through  to 
^rass  in  the  spring  of  1884  on  hay."  In  De- 
cember, 1883,  an  execution  creditor  of  the  les- 
see levied  upon  about  25  tons  of  hay  grown 
upon  the  farm  during  that  year  which  was  sold 
to  the  plaintiff  in  the  action.  The  owner  of 
the  farm  prevented  him  from  taking  the  hay 
claiming  (1)  that  the  tenant  left  without  fully 
paviog  the  rent;  (2)  that  the  hay  was  required 
to  keep  the  cows  through  to  grass  of  1884;  (8) 
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that  he  was  entitled  to  the  manure  which 
would  be  made  by  the  hay  being  fed  on  the 
farm.  It  was  held  that  the  title  to  the  hay  was^ 
in  the  tenant,  and  was  subject  to  sale  under  Ihc^ 
execution,  and  the  judgment  entered  in  favor 
of  the  plaintiff  was  affirmed.  Steffin  v.  Steffln^ 
4  N.  Y.  Civ.  Proc.  179,  17  N.  Y.  W.  Dig.  418, 
arose  over  an  agreement  to  cultivate  a  farm  on 
shares,  the  occupant  agreeing  to  deliver  "one 
half  of  all  the  products  of  said  farm  to  [the 
owner]  Mary  A.  Lock  wood."  An  execution 
was  issued  against  the  occupant,  and  levied 
upon  grain  grown  on  the  farm.  It  was  held 
that  the  title  to  the  property  was  in  the  occu- 
pant, the  owner  having  a  lien. 

In  Turner  v.  Baehelder,  17  Me.  257,  a  farm, 
with  tools,  four  cows,  and  other  stock,  was 
leased  for  a  term  of  years,  the  landlord  to  have 
**one  half  of  all  the  corn  and  grain  and  pota- 
toes that  shall  grow  on  the  farm,  and  half  of 
the  calves,  and  half  of  the  lambs,  and  half  of 
the  wool.  There  was  a  clause  in  the  lease  that 
the  lessor  was  to  furnish  four  cows,  one  horse 
and  other  stock  sufficient  to  eat  up  all  the  hay 
that  should  grow  on  said  farm. "  The  hay  was 
levied  upon  and  sold  by  a  creditor  of  the  les- 
see, who  was  held  to  have  a  leviable  interest  in 
it,  and  that  the  lessor  had  no  title  to  it. 

In  Symonds  v.  Hall,  87  Me.  854,  a  farm  was 
worked  upon  shares.  By  one  of  the  terms  of 
the  agreement  "one  half  of  the  hay  cut  on  the 
farm  is  to  be  eat  by  the  stock  kept  on  the 
farm,  and  the  other  half  of  the  hay  is  to  be  di- 
vided equally  between  the  contractmg  parties." 
An  execution  creditor  of  the  occupier  seized 
and  sold  the  hay.  The  owner  of  the  land 
brought  trover.  It  was  held  that  the  title  to 
the  hay  before  division  was  in  the  occupier, 
and  that  the  plaintiff  was  not  entitled  to  recov- 
er for  the  undivided  hay  sold  under  the  execu- 
tion. 

In  Oreutt  v.  Moore,  184  Mass.  48,  the  prin- 
ciple decided  in  the  three  cases  last  cited  was 
held  to  be  the  law  in  Massachusetts.  The  case 
at  bar  was  decided  upon  the  authority  of  Heald 
V.  Builders  Mut  F,  Ins.  Go,,  111  Mass.  88,  in 
which  it  was  held  that  a  clause  in  a  lease  sim- 
ilar in  effect  to  the  agreement  testified  to  by 
the  plaintiff  amounted  to  a  reservation  of  the 
title  to  the  owner  of  the  land.  This  case 
seems  to  be  in  conflict  with  the  cases  decided 
by  the  Supreme  Court  of  this  State;  and,  be- 
lieving the  rule  declared  by  our  courts  rests 
upon  well-recognized  principles,  we  must  de- 
cUne  to  follow  the  Supreme  Court  of  Massa- 
chusetts and  overrule  the  judgments  of  our 
own  courts. 

The  judgment  should  be  rewrsed.  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

AlTconcur,  except  Brown,  </l,  not  sitting. 
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CITY  OF  ATLAl^TA,  Flff,  in  Err,, 

V. 

FIRST   PRESBYTERIAN  CHURCH. 

(....Ga.....) 

^  A  local  statute  which  confers  upon  the 
uimicipal  g^Temment  power  and  au- 
"thority  to  nnsosn  one  third  of  the  cost  of 
^radlnflr.  pavinflr,  macadamizlnflr  and  otherwise 
Improving  the  roadway  or  street  proper,  on  real 
estate  abutting  on  each  side  of  the  street  im- 
proved, pubjeots  alike  all  real  estate  owned  by  in- 
dividuals or  private  corporations  without  respect 
to  the  purpose  or  use  for  which  the  property  is 
held  or  to  which  it  is  devoted.  Churches  are  not 
exempt:  and,  after  payhig  such  assessment,  the 
religious  corporation  to  which  a  church  belongs 
cannot  recover  back  the  money  so  paid  into  the 
city  treasury.  Trustees  of  First  A£.  E.  Church  v. 
Atlanta,  76  Ga.  181,  overruled. 

(February  27, 1891.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  back 
money  paid  under  protest  in  satisfaction  of  a 
street  assessment  alleged  to  have  been  errone- 
ouslv  made.     lievei'sed. 

Toe  facts  are  stated  in  the  opinion. 

Messrs.  J.  B.  Goodwin,  J.  T.  Pendleton 
and  J.  A.  Anderson  for  plaintiff  in  error. 

Messrs.  Hop  Smith  &  Burton  Smith 
for  defendant  m  error. 

Bleckley,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

This  was  an  action  by  the  church,  a  body 
corporate  and  politic,  against  the  City, 
brought  in  February,  1887,  to  recover  the  sum 
of  $616.87,  the  amount  paid  by  the  plaintiff 
to  the  defendant  in  January,  1885,  in  satis- 
faction of  a  fi.  fa.  which  the  city  had  issued 
against,  and  caused  to  be  levied  upon,  the 
church  building  and  the  premises  on  which 
the  same  was  situate,  said  premises  fronting 

♦Head  note  by  Buecklky,  Ch,  J. 


and  abutting  on  Marietta  Street.  The /t.  fa. 
was  issued  for  the  pro  rata  share  of  theae 
premises  of  the  cost  incurred  in  the  year  1883 
by  the  City  in  paving  with  Belgian  blocks 
the  roadway  or  street  proper  on  which  the 
premises  abutted.  The  payment  was  made 
under  protest,  and  to  prevent  a  sale  of  the 
property  in  pursuance  of  the  levy.  The 
street  was  paved  by  virtue  of  the  Act  of  Sep- 
tember 8,  1881,  amending  the  charter  of  the 
City,  and  the  provisions  of  the  Act  were  fully 
complied  with.  The  church  building  was 
used  only  for  church  purposes  and  religiom 
worship.  At  the  trial  the  facts  were  agreed 
upon,  and  reduced  to  writing,  and.  by  con- 
sent of  parties,  the  only  question  raised  was 
stated  thus:  "Is  property  occupied  by  a 
church,  and  used  for  church  purposes  only, 
and  religious  worship,  liable  for  sti-eet  im- 
provement under  the  said  Act  of  1881?"  The 
court  instructed  the  ;|ury  to  find  for  the  plain- 
tiff ;  and  after  verdict  the  defendant  moved 
for  a  new  trial  because  of  error  in  this  in- 
struction, and  because  the  verdict  was  con- 
trary to  law  and  to  evidence.  The  motion 
was  overruled. 

The  Act  in  question  (Acta  1880-81.  p, 
3o8)  was  construed  by  a  majority  of  this 
court  as  then  constitute<i,  in  TrusUn  cf  Fint 
M.  E.  Church  v.  Atlanta.  76  Ga.  181 ;  and 
that  decision  was  afterwards  held  by  a  full 
bench  to  be  conclusive  upon  the  parties  in 
that  case,  the  same  case  having  a^^in  come 
up  for  review.  The  principle  of  rt9  adjvth- 
ca^a  made  the  latter  ruling  a  necessary  corol-  j 
lary  to  the  former,  whether  the  first  in  onier  | 
was  correct  or  incorrect.  But  as  the  present  I 
case,  although  it  involves  the  same  quesUoo 
touching  the  right  construction  of  the  Act 
of  1881,  is  a  new  case,  and  between  diffeient 
parties,  or  with  one  of  the  parties  different, 
the  duty  of  construing  the  Act  df  noeo  cannot 
be  declined  by  the  present  bench,  save  apca 
the  ground  that  the  former  construction  Is 
satisfactory,  or,  if  not,  that  it  should  be  ac- 
quiesced in  because  of  some  mischief  or  pub- 
lic inconvenience  likely  to  result  fn>m  adopt- 
ing and  promulgating  a  different  constructioa 


NOTB.— Exemption  from  taxes  generaUy  does  not 
exempt  church  properly  from  special  assessment. 

The  fact  that  property  is  occupied  for  purposes 
of  relig'ious  worship  will  not  exempt  it  from  assess- 
ment for  street  improvements.  Re  New  York,  11' 
Johns.  80;  Northern  Liberties  v.  St.  Johns  Church, 
18  Pa.  104;  Second  Unlversalist  Soc.  v.  Providence, 
6  R.  1. 286;  Lef evre  v.  Detroit,  2  Mich.  687;  Trustees 
of  M.  £.  Church  v.  Eilis,  88  Ind.  8;  Bamesch  v.United 
Brethren  Christ  Church,  4  West.  Bep.  720. 107  Ind.  1; 
Broadway  Baptist  Church  v.  Mc  Atee,  8  Bush,  508. 

A  charter  of  a  religrious  corporation,  provldinflr 
that  its  property  shall  be  ''exempt  from  all  taxa- 
tion and  assessments,  special  or  general,  for  any 
and  all  purposes  whatever,"  does  not  exempt  it 
from  paying  for  the  opening  of  a  street  in  propor- 
tion to  the  benefit  or  advantage  derived  from  it. 
Such  local  assessment  Is  not  within  the  meaning  of 
the  word  'tax."  Chicago  v.  Baptist  Theological 
Union,  8  West.  Bep.  08, 116  Bl.  246. 

The  exemption  of  a  corporation,  in  its  charter, 
^from  all  taxation  of  every  klnd«"  does  not  ex- 
empt it  from  the  special  taxation  of  contiguous 
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property  for  local  improvements.  Illinois  Cent  B. 
Co.  V.  Decatur,  1  L.  B.  A.  618, 136  Dl.  SS. 

An  Act  providing  that  lands  belonging  to  incor- 
porated cemetery  associations  should  Iw  ex^mfi 
from  taxes,  rates,  assessments,  etc,  does  not  extead 
to  municipal  assessments  levied  to  defray  the  ei- 
penses  of  local  improvements.  Buffalo  Gemetcfy 
Asso.  V.  Buffalo,  48  Hun,  127. 

A  tax  for  street  improvements  la  not  aininat  tkr 
person,  but  against  the  property.  Hawtbone  r. 
East  Portland^  18  Or.  271. 

Special  assessment  for  local  ImproremeBia.  ^e 
noU  to  Chester  v.  Bh&ok  (Pa.)  6  L.  R.  A.  MB. 

Street  assessments.  See  nUc  to  Blnniagteai  ▼• 
Klein  (Ala.)  8  K  B.  A.  860. 

Bxemptions  from  taxation,  not  to  apply  to  sv^ 
cial  assessments.  See  note  to  Adams  Oovnty  ^- 
Quincy  (UX.)  6  L.  B.  A.  155. 

Church  property  not  exempt  from  special  a«e*- 
ments.  Illinois  Cent.  R.  Co.  v.  Decatur  i  UU 1 L.  SL 
A.  618;  Wallaoe  v.  Myeia  (N.  Y.)  4  L.  R.  A.  171. 

Strict  construction.  SeenoCastoOfttlln  v.Trive 
College  (N.  Y.)  8  L.  R.  A.  806;  Oiuitdi  of  8t  XcsdM 
V.  New  York  (N.  Y.)  7  L.  R.  A.  7a 
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after  the  first  has  stood  undisturbed  for  a 
period  of  nearly  five  years.     The  rule  of  stare 
decisis  is  a  wholesome  one,  but  should  not 
be  used  to  sanctify  and  perpetuate  error  in  so 
short  a  term  as  five  years,    without  very 
weighty  reasons  in  behalf  of  public  policy. 
At  tne  last  term  of  this  court,  we  recog- 
nized the  rule  in  Scott  v.  Steward,  48  Ga.  772, 
as  a  right  rule  of  decision  where  many  trans- 
actions of  the  public  at  large,  based  on  an 
exposition  of  the  law  declared  ten  or  eleven 
years  ago,  would  probably  be  disturbed  or 
vitiated  by  expounding  the  law  differently 
now.     We  deprecate  and  distrust  rash  inno- 
vation as  much  as   the  most   conservative 
magistrates  ought ;  but  it  has  never  been  the 
doctrine  of  any  court  of  last  resort  that  the 
law  is  to  be  a  refuge  and  safe  asylum  for  all 
the  errors  that  creep  into  it.    Indeed,   the 
mind,  private  or  official,  which  closes  down 
upon  all  the  errors  it  embraces,  refusing  to 
eject  them  when  exposed,  is  no  longer  fit  for 
the  pursuit  of  truth.     Courts,  like  individ- 
uals, but  with  more  caution  and  delibera- 
tion, must  sometimes  reconsider   what   has 
been  already  carefully  considered,  and  rectify 
their  own  mistakes.     If  this  is  to  be  done  in 
any  case,  it  would  seem  to  be  a  case  like  the 
present,  where  a  change  of  decision  would 
uproot  no  transaction  founded  on  the  prior 
decision,  and  where  the  effect  in  the  partic- 
ular controversy  at  the  bar  would  be  simply 
to  leave  the  parties  where  they  had  placed 
themselves  by  doing  aright  what  one  of  them 
now  seeks  to  have  undone.     If,  in  very  truth, 
according  to  the  real  law  of  the  matter,  the 
church  corporation  paid  to  the  City  a  debt 
which  it  justly  owed,  and  for  which  it  was 
legally  liable,  it  could  not  recover  back  the 
money  consistently  with  Christian  morality, 
were  there  no  other  obstacle  to  withdrawing 
the  cash  from  the  city  treasury.     Nor  does 
the  corporation  desire  so  to  do,  for  it  has 
united  with  the  citj  in  formulating  thus  the 
question  to  be  decided  :    **  Is  property  occu- 
pied by  a  church,  and  used  for  church  pur- 
poses only  and  religious  worship,  liable  for 
street  inaprovement  under  the  said  Act  of 
1881?"    We  could  not  answer  truly  accord- 
ing to  our  judicial  convictions  by  citing  and 
following  the  case  in  76  Ga.,  for  we  think 
that  case  misconstrues  the  Act,  and  unduly 
restricts  its  application. 

The  Act,  after  conferring  power  to  grade, 
pave,  macadamize  and  otherwise  improve  the 
streets,  invests  the  mayor  and  general  coun- 
cil with  ^  power  and  authority  to  assess  one 
third  of  the  cost  of  grading,  paving,  macad- 
amizing?, .  .  .  and  otherwise  improving 
the  roadway  or  street  proper,  on  the  real  estate 
abutting  on  each  side  of  the  street  improved  ; 
provided,  that  before  any  street,  or  portion 
of  a  street,  shall  be  so  improved,  the  persons 
owning  real  estate  which  has  at  least  one  third 
of  the  fronting  on  the  street,  or  portion  of  a 
street,  the  improvement  of  which  is  desired, 
shall,  in  writing,  request  the  commissioners 
of  streets  and  sewers  to  make  such  improve- 
ments, and  said  commissioners  shall  have  ap- 
proved the  same,  and  shall  forwanl  the  same, 
with  their  approval,  to  the  mayor  and  gen- 
eral council,  with  a  statement  of  the  charac- 
ter of  the  improvement  proposed  to  be  made, 
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and  an  estimate  of  the  cost  of  the  same,  and 
said  mayor  and  general  council  shall  by  or- 
dinance direct  the  said  work  to  be  done.'' 
Acts  1880-81.  pp.  859.  860. 

The  Act  proceeds  to  confer  power  to  adopt 
by  ordinance  a  system  of  equalizing  assess- 
ments, and  prorating?  the  cost  **on  the  real  es- 
tate according  to  its  frontage  on  the  street,  or 
portion  of  a  street,  so  improved. "  It  declares 
"*  that  the  amount  of  assessment  on  each  piece 
of  real  estate  shall  be  a  lien  on  said  real  es- 
tate from  the  date  of  the  passage  of  the  ordi- 
nance providing  for  the  work  and  making 
the  assessment ;''  and  it  gives  the  mayor  ana 
general  council  "authority  to  enforce  the 
collection  of  the  amount  of  any  assessment 'so 
made  for  work  .  .  .  upon  streets,  .  .  . 
by  executions  to  be  issued  by  the  clerk  of 
council  against  the  real  estate  so  assessed,  and 
against  the  owner  thereof,  at  the  date  of  the 
ordinance  making  the  assessment,  which  exe- 
cution may  be  levied  by  the  marshal  of  said 
City  on  such  real  estate ;  and  after  advertise- 
ment and  other  proceedings,  as  in  cases  of 
sale  for  city  taxes,  the  same  may  be  sold  at 
public  outcry  to  the  highest  bidder,  and  such 
sale  shall  vest  an  absolute  title  in  the  pur- 
chaser: provided,  that  the  defendant  shall 
have  a  right  to  file  an  affidavit"  to  contest 
the  amount  due,  etc.    Id.  p.  860. 

It  only  requires  that  language  shall  be 
taken  in  its  ordinarv  signification,  in  confor- 
mity to  the  rule  of  construction  laid  down 
in  section  4  of  the  Code,  for  us  to  be  able  to 
hold,  not  as  a  conjecture,  but  with  absohite 
certainty,  that  the  terms,  **real  estate  abut- 
ting on  each  side  of  the  street  improved,"  in- 
clude all  lands  so  abutting,  no  matter  to 
whom  they  belong,  nor  how  the  buildings 
upon  them  may  be  occupied  or  used.  Church 
property,  therefore,  is  manifestly  within  the 
letter  of  the  Act,  and  as  clearly  within  it 
as  any  other  property  wlt-.t  soever.  The 
grant  of  power  to  assess  it  is  o  less  express 
than  is  the  grant  of  power  to  a>~(  ss  any  other. 
The  Act  neither  makes  nor  hints  at  any  dis- 
crimination, but  uses  words  which  embrace 
all  real  estate  as  appropriately  and  com- 
pletely as  they  embrace  any  part  of  the  same. 
It  would  be  as  consistent  with  the  letter  of 
the  Statute  to  deny  that  it  comprehends  any 
real  estate  at  all  as  to  deny  that  it  compre- 
hends all  that  abuts  on  the  street.  This  is 
the  plain  truth ;  and  yet  the  opinion  of  the 
court  in  76  Ga.  187,  188,  launches  the  argu- 
ment by  referring  to  the  rule  that  no  corpo- 
ration can  exercise  any  power  not  expressly 
conferred  or  necessarily  implied ;  and  after 
observing  that  places  of  religious  worship, 
etc.,  are  not  brought  directly  by  name  within 
the  provisions  oi  the  Act,  adds :  **  And  we 
do  not  think  they  can  be  brought  within  it 
by  construction  or  necessary  implication, 
unless  it  is  made  to  appear  that  the  property 
so  exempted  from  taxation  is  used  for  pur- 
poses of  'private  or  corporate  profit  or  in- 
come.'"  This  seems  to  be  the  fundamental 
error  of  the  opinion.  It  treats  the  City  as 
invoking  implication,  whereas  the  City 
points  to  an  express  grant,  and  the  Church 
invokes  implication  to  limit  the  words  of 
the  grant.  True,  church  property  is  not 
brought  in  by  its  special  name,  nor  is  any 
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other;  the  name  applied  to  all  alike  being 
"real  estate  abutting  on  each  side  of  the 
street  improved."  The  property  now  in 
question,  though  belonging  to  a  religious 
corporation,  and  used  exclusively  for  wor- 
ship and  church  purposes,  is  "real  estate," 
and  it  abuts  on  Marietta  Street,— the  street 
improved.  The  true  and  only  problem  is 
whether  it  can  be  taken  out  of  the  Act  by 
implication,  not  whether  it  can  be  brought 
in.  The  Legislature,  by  not  excepting  any 
real  estate  whatever,  hais  put  it  in ;  and  no 
consistent  and  enforced  construction  of  the 
Act  can  be  arrived  at  without  setting  out 
from  this  standpoint.  To  deny  the  natural 
import  of  the  words  of  a  statute,  and  thus 
exclude  from  them  something  that  they 
evidently  comprehend,  and  then  to  argue  that 
this  same  thing  cannot  be  brought  in  by  im- 
plication, is  to  expel  the  occupant,  and  then 
keep  him  out  because  he  was  never  in.  If 
tne  words,  "the  real  estate  abutting  on  each 
side  of  the  street  improved, "  are  not  definite 
and  free  from  all  manner  of  ambiguity, 
no  words  can  be.  And  yet,  clear  and  definite 
as  they  are,  we  can  be  morally  certain 
that  they  comprehend  more  than  the  Legis- 
lature intended  they  should ;  for  they  cover, 
by  their  letter,  public  as  well  as  private 
property,  and  subject  the  whole  alike  to  aa- 
sessnient,  lien,  levy  and  sale.  That  the  pub- 
lic property  of  the  United  States,  the  State, 
the  county  or  the  city  was  intended  to  be 
dealt  with  thus  is  so  improbable  that  we 
can  have  no  hesitation  in  holding  that  an 
implied  exception  as  to  all  public  property 
can  and  should  be  engrafted  upon  the  Act 
by  construction.  And  just  here  the  real 
question  in  its  ultimate  form  emerges^  Can 
a  like  elception  in  favor  of  church  prop- 
erty—which all  will  agree  is  not  public, 
but  strictly  private,  property— be  recog- 
nized and  the  words  of  the  Statute  still  fur- 
ther narrowed  y  construct!  on  so  as  to  excl  ude 
it  also?  No  answer  to  this  question  is 
afiforded  by  citing  the  clause  of  the  Consti- 
tution which  authorizes  the  General  Assem- 
bly to  exempt  church  property  as  well  as 
public  property  from  taxation,  and  citing 
with  it  the  Act  of  1878  (Code,  §  798),  by 
which  the  power  was  exercised  throughout 
its  whole  extent,  and  thereby,  for  the  time 
being,  exhausted.  This  court  has  ruled  in 
Hayden  v.  AtUinUt,  70  Ga.  817,  —a  case  which 
arose  out  of  the  identical  Statute  we  are 
now  construing, — that  the  taxation  to  which 
that  power  relates  is  taxation  for  revenue, 
and  not  local  assessments  for  the  improve- 
ment of  streets,  which  latter  are  in  the  nat- 
ure of  an  interchange  of  equivalents  be- 
tween the  public  and  the  owners  of  property 
locally  benefited  by  the  improvement.  By 
general  and  now  almost  unanimous  concur- 
rence throughout  the  jurisprudence  of  the 
American  States,  there  is  an  essential 
difference  between  the  two  species  of  taxa- 
tion ;  and  many  rules,  whether  constitutional 
or  statutory,  which  govern  the  former  are 
without  application  to  the  latter.  See,  be- 
sides, the  citations  in  Uayden  v.  Atlanta, 
supra;  Birmingham  v.  Klein,  89  Ala.  461,  8 
L.  R.  A.  369 ;  8peer  v.  Athene,  85  Ga.  49,  9  L. 
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R.  A.  402  ;   2  Dillon,  Mun.  C<Hp.   4th  ed. 
§§  777,  778. 

Consistency  requires  that  when  the  Con- 
stitution has  been  ruled,  as  in  Haydm  v. 
Atlanta,  not  to  apply  to  local  assesameotB. 
its  provisions  on  the  subject  of  taxattoo 
should  not  be  treated  as  authority,  direct  or 
indirect,  for  holding  property  of  any  kind 
exempt  from  such  assessments.  If  it  sup- 
plies no  rule  for  levying  assessments,  and 
declares  no  exemption  from  their  imposition, 
what  control  can  it  possibly  have  when  a  stat- 
ute on  the  subject  of  assessments  is  unda 
construction?  To  appeal  to  it  in  the  discus- 
sion is  either  to  recede  from  the  doctrine  thai 
it  is  silent  on  assessments,  or  to  invoke 
what  it  says  on  one  subject  to  limit  what 
the  Legislature  has  expressly  said  when 
treating  of  another.  Surely,  the  mere  group- 
ing of  church  property  with  public  prop- 
erty, first  by  the  Constitution,  and  then  by 
the  Statute,  in  dealing  with  taxation  proper, 
is  no  sufficient  reason  for  concluding  that 
the  Legislature  intended  that  they  should 
stand  upon  the  same  footing  in  the  law  of 
local  assessments,  where  no  such  intention 
has  been  anywhere  declared.  The  argument 
that  because  the  Legislature,  under  express 
authority  granted  to  it  by  the  ConstltntioiL 
has  expressly  exempted  church  property 
from  taxation,  therefore  it  has  impliedly 
exempted  it  from  local  assessment,  is  mani'- 
festly  fallacious.  The  Constitution  itself 
exempts  nothing,  not  even  public  property ; 
it  only  gives  authority  to  the  General  Asem- 
bly  to  make  certain  exemptions.  Without 
some  express  promulgation  of  the  legisla- 
tive will,  no  private  property  whatever 
could  claim  exemption  from  general  taxa- 
tion. How  can  a  system  of  express  exemp- 
tion from  such  taxation  be  a  legitimate 
E remise  from  which  to  conclude  that  the 
legislature  intends  a  system  of  implied  ex- 
emption as  t«)  certain  private  property  to  run 
through  its  enactments  on  the  subject  of  local 
assessments?  Having  once  made  the  distinc- 
tion between  the  two  species  of  taxatioa. 
and  professing  still  to  adhere  to  it,  we  ought 
to  accept  its  consequences.  In  no  other  way 
can  consistency  be  maintained ;  and  nothing 
inconsistent  is  law,  for  the  law  is  never  in 
conflict  with  itself,  nor  one  part  with  anotha* 
part. 

It  may  be  said,  however,  that  the  opinion 
we  are  reviewing  does  not  cite  the  Constitu- 
tion, and  the  Statute  under  it  exempting 
church  property  from  taxation,  as  authority, 
direct  or  indirect,  but  only  as  evincing  oa 
the  part  of  the  State  a  friendly  spirit  and 
disposition  towards  religious  institutions  and 
instrumentalities.  For  this  purpose  we  din- 
cede  the  citation  would  be  legitimate.  The 
Constitution  defines  very  explicitly  the  fiscal 
relation  which  the  State  is  to  bear  to  reliinoa. 
It  declares,  on  the  one  hand  (Code,  §  Sio^} : 
"  No  money  shall  ever  be  taken  from  the 
public  treasury,  directly  or  indirectly,  ia 
aid  of  any  church,  sect,  or  denomination  ol 
religionists,  or  of  any  sectarian  institution.' 

This  seUles  it  that  the  State  shall  pay 
nothing  to  the  Church.  It  declares,  on  the 
other  hand  (Id.  g§  5181,  6182,  5184)  :    "All 


1891. 


CiTT  OF    ATUkNTA  V.  F1B8T  PSBSBTTHRIAN  ChUBOH. 


865 


taxation  shall  be  uniform  upon  the  same  class 
of  subjects,  and  ad  valorem  on  all   property 
sabject  to  be  taxed  within  the  territorial  lim- 
its of  the  authority  levying  the  tax,  and  shall 
be  levied  and  <^llected  under  general  laws. 
.    .    .     The  General  Assembly  may,  by  law, 
exempt  from   taxation  all  public  property ; 
places  of  religious  worship  or  burial ;  all 
institutions   of    purely  public  charity;  all 
buildings  erected  for  and  used  as  a  college, 
incorporated  academy,  or  other  seminary  of 
learning ;  the  real  and  personal  estate  of  any 
public  library,  and  that  of  any  other  literary 
association,  used  by  or  connected  with  such 
library ;    all   books    and   philosophical   ap- 
paratus; and  all   paintings  and  statuary  of 
any  company  or  association  kept  in  a  public 
hall,  and  not  held   as  merchandise,    or  for 
purposes  of  sale  or  gain :  provided,  the  prop- 
erty so  exempted  be  not  used  for  purposes 
of   private   or  corporate  profit  or    income. 
.     .     .     All  laws  exempting  property  from 
taxation,    other  than    the   property    herein 
enumerated,  shall  be  void/'    This  settles  it 
that  the  church,  like  other  proprietors,  shall 
pay  taxes  upon   its  whole  property,  unless 
the  Legislature  shall  think  proper  to  exempt 
its  places  of  religious  worship,  etc.,  QOt  used 
for  purposes   of   private  or   corporate  profit 
or  income.     All  property  of  the  church  not 
embraced  in  this  power  of  exemption  stands, 
with  reference  to  the  State,  upon  exactly  the 
same  footing  as  if  it  belonged  to  individuals, 
and  had   no  connection  with   religious  uses 
whatever.     With  respect  to  it,  there  can  be 
no  exemption    from   general    taxation    ex- 
pressly granted;    much   less  any  resulting 
from  implication  only.     And  the  scheme  of 
the  Constitution  evidently  is  to  have  no  im- 
plied exemptions  at  all ;  certainly  none  other 
than  of   public    property.     It  may   be  that 
were   the   Legislature  to  lay  a  tax  for  the 
benefit  of  the  State  upon  all  property,  with- 
out having  declared  any  exemption  what- 
ever, the  Statute  might  be  construed  as  im- 
pliedly excepting  public  property ;  but  no 
court,  we  apprehend,  would  feel  warranted 
in  extending  the  implication  to  church  prop- 
erty.    Thus  the  matter  stands  with  reference 
to  the  species  of  taxation  with  which  the 
Constitution  deals,  to  wit,  taxation  for  reve- 
nue.    The  policy  of  the  State,  as  indicated 
by  the  Constitution,  is  to  make  no  discrim- 
ination in  favor  of  property  devoted  to  re- 
ligious   purposes  save   by  express  statute. 
While  the  Legislature  is  empowered  to  ex- 
tend favor  to  such  property,  it  is  expected 
to  do  so,  if  at  all,  by  express  provision.    And 
such  is  now    our   whole   statutory   scheme 
with  reference  to  churches  and  re  1  i gi on .     The 
policy     is     to     favor    them, — favor    them 
faifirhly, — but  to  leave  no  favor  whatever  to 
implicition.     This  is  shown  by  the  opinion 
Tve   are  reviewing.     It  correctly  refers  to  a 
ereat  number  of  topics  in  respect  to  which 
favors  have  been  granted,  but  they  have  all 
been  exagerated.     In  the  whole  range  of  our 
state   legislation  since  the  adoption  of  the 
Code,  we  know  of  no  instance  in  which  the 
legislature  has  been  understood  to  intend 
any    favor  or   privilege   in  behalf   of   the 
church  which  it  has  failed  to  set  down  and 
specify  in  express  terms.     Taking  the  Code 
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and  all  our  statutes  together,  we  have  a  com- 
prehensive and  specific  enumeration  of  par- 
ticulars, in  respect  to  which  religion  and 
those  engaged  m  its  ministrations  are  pre- 
ferred or  favored.  But  surely  this  is  no 
warrant  for  a  court  to  add  to  these  favors  by 
construction  or  implication.  On  the  con- 
trary, as  the  Legislature  has  expressed  so 
much,  the  inference  ou^ht  to  be  that  its 
expressions  are  coextensive  with  it«  will  and 
intention. 

Glancing  now  at  the  current  of  authority, 
let  us  see  how  the  stream  runs.  In  People 
V.  MeCreery^  84  Cal.  456,  the  supreme  court 
of  that  State  says:  ''The  meaning  of  taxa- 
tion must  be  kept  in  view ;  and  that  is,  a 
charge  levied  by  the  sovereign  power  upon 
the  property  of  its  subject.  It  was  not  a 
charge  upon  its  own  property,  nor  upon 
property  over  which  it  has  no  dominion. 
This  excludes  the  property  of  the  State, 
whether  lands,  revenue  or  other  property,  and 
the  property  of  the  United  States.**  Accord- 
ingly, it  was  held  in  Doyle  v.  Austin,  47 
Cal.  858,  that  a  statute  providing  for  the 
opening  of  a  street,  and  for  the  payment  of 
the  expenses  by  assessment  upon  the  lands 
benefited,  was  not  vitiated  by  an  express 
exception  from  liability  in  making  the  as- 
sessment of  lands  belonging  to  the  United 
States,  the  State  of  California,  and  the  city, 
respectively,  although  it  appeared  by  the  re- 
port of  the  assessors  that  these  lands  would  be 
benefited  to  the  extent  of  $800,000.  That 
property  belonging  to  the  public,  and  held 
for  public  uses,  is  exempt  from  taxation  when 
not  expressly  subjected  thereto,  is  held  in 
the  following  cases:  Eochester  v.  Hush,  80 
N.  Y,  302;  Schuylkill  County  Directors  of 
Poor  V.  North  Manheim  Ti(>p.  School  Directors, 
42  Pa.  21 ;  LouisHlle  v.  Com.  1  Duvall,  295.  , 
The  same  rule  prevails  as  to  assessments  for 
local  improvements  of  a  public  nature. 
Worcester  County  v.  Worcester,  116  Mass. 
193;  Bcdtim4>re  County  Comrs,  v.  Board  of 
Managers  of  Maryland  Hospital,  62  Md.  127 ; 
State  V.  Hartford,  3  Am.  &  Eng.  Corp.  Cas. 
610,  the  editor  citing  49  Conn.  89,  which  is 
a  mis-citation. 

In  Missouri,  it  would  seem,  an  exemption 
is  not  implied  in  favor  of  all  public  prop- 
erty. St.  Louis  Public  Schools  v.  St.  Louis, 
26  Mo.  468.  And  in  Illinois,  under  the 
Constitution  of  1870,  such  exemptions  are 
not  implied.  Adams  County  v.  Quincy,  180 
111.  566.  In  New  York,  certain  words  con- 
tained in  a  city  charter  were  construed  to  sub- 
ject property  of  the  State  to  assessment  for 
the  improvement  of  a  street.  Hassan  v. 
Ho€h£ster,  67  N.  Y.  528.  In  Texas  {Harris 
County  V.  Boyd,  70  Tex.  237),  an  exemp- 
tion in  the  Constitution  protecting  the  prop- 
erty of  counties,  cites  and  towns,  held  only 
for  public  purposes,  from  forced  sale  and 
from  taxation,  was  ruled  to  extend  to  an  as- 
sessment against  a  court-house  for  the  im- 
provement of  a  street.  It  is  manifest,  how- 
ever, that  this  decision  could  have  been 
rested  upon  the  general  principle  announced 
by  the  courts  of  Massachusetts,  Maryland 
and  Connecticut,  to  the  effect  that  public 
property  is  not  included  in  the  statutes  for 
local   assessments  unless  specially  named. 
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Implied  exceptions  in  favor  of  public  prop- 
erty also  prevail  over  general  words  in  a  stat- 
ute founded  on  the  exercise  of  the  power  of 
eminent  domain.  Atlanta  v.  Central  E,  <& 
Bkg.  Co.  58  Ga.  120 ;  8t.  Louis,  J,  A  C.  B. 
Co.  V.  Trustees,  43  111.  303. 

We  thus  see  that  to  engraft  an  exception 
upon  the  amended  charter  of  Atlanta  in 
favor  of  public  property  has  the  sanction 
of  authority.  But  no  such  rule  prevails,  so 
far  as  we  know  or  have  been  able  to  ascertain, 
in  favor  of  private  property  used  for  religious 
purposes.  In  the  following  cases,  churches, 
although  not  expressly  named  in  assessment 
statutes,  were  held  to  be  subject  to  assessment 
for  local  improvements,  notwithstanding  they 
were  exempt  by  express  law  from  general  tax- 
ation :  JRe  New  York,  11  Johns.  77.  And  see 
Harlem  P.  Church  v.  Netc  York,  5  Hun,  442 ; 
Be  /Second  Ave,  M.  K  Church,  66  N.  Y.  395 ; 
People  V.  Syracuse,  2  Hun,  433;  Northern 
Liberties  v.  St.  John's  Church,  13  Pa.  104; 
Lefevre  v.  Detroit,  2  Mich.  686 ;  Ottawa  v. 
Trustees  of  Free  Church,  20  111.  423;  Broad- 
way Baptist  Church  v.  McAt^,  8  Bush,  508; 
Lockwood  V.  St,  Louis,  24  Mo.  20.  And  see 
Ft.  Wayne  First  P.  Church  v.  Ft,  Wayne,  36 
Ind.  388;  Second  Unitersalist  Soc.  v.  Provi- 
dence, 6  H.  I.  235.  The  like  rule  has  been 
applied  to  cemeteries.  Baltimore  v.  Qreen 
m.  Cemetery,  1  Md.  517 ;  Buffalo  City  Ceme- 
tery V.  Buffalo,  46  N.  Y.  506;  Lima  v. 
Cemetery  Asso.  42  Ohio  St.  128,  And  to  hos- 
pitals, asylums,  and  other  charitable  institu- 
tions. &ieeJian  v.  Good  Samaritan  Hospital, 
60  Mo.  155 ;  Lafayette  v.  Male  Orphan  Asy- 
lum, 4  La.  Ann.  1 ;  Boston  Seaman's  Friend 
Soc.    V.  Boston,    116  Mass.    181.      And  see 


Chicago  v.  Baptist  Theologieal  Union,  115  III. 
245,  3  West.  Rep.  96 ;  Be  St.  Joseph's  Asylum 
69  N.  Y.  353.  Also,  toinstitationsof  lean- 
ing, etc.     Be  CoUege  Street,  8  R.  I.  474. 

if  express  words  are  requisite  to  exempt 
private  property  from  general  taxation  there 
is  no  reason  why  like  words  are  not  equally 
necessary  to  exempt  it  from  assessments. 
Lima  v.  Cemetery  Asso.  supra.  Instanott 
of  such  express  exemption  are  furnished  br 
State  V.  Ntfwark,  36  K  J.  L.  478 ;  State  f 
St.  Paul,  36  Minn.  529.  But  in  Chicago  r. 
Baptist  Theological  Union,  115  111.  245,  3  West, 
Rep.  96,  it  was  held  that  even  an  expres 
exemption  from  assessment  could  not  be 
granted,  under  the  CSonstitution  of  Illinoii, 
because  violative  of  the  principle  of  equalitj. 
Inasmuch  as  the  Constitution  of  Georgia  nei- 
ther expressly  nor  by  implication  lays  dow 
any  principle  whatever  touching  local  asses- 
ments,  being  entirely  silent  on  the  subject, 
there  would  seem  to  be  no  defect  of  power 
in  the  Legislature  to  spare  churches  from 
such  assessments  at  pleasure.  We  rule,  not 
that  the  Legislature  might  not  have  grmnud 
the  exemption  now  contended  for,  had  it  been 
so  disposed,  but  that  it  has  not  done  so.  Tbe 
question  of  legal  discrimination  in  favor  of 
church  property  over  secular  property,  io 
the  matter  of  beiaring  burdens,  is  one  of  pub- 
lic policy ;  and  it  is  for  the  Legislature,  oat 
the  courts,  to  mould  that  policy  and  prf>- 
claim  it.  The  services  of  religion  to  tbe 
State  are  of  untold  value ;  but  it  is  the  glofv 
of  religion  in  this  country  that  it  server « 
a  volunteer,  without  money  and  wiihoat 
price. 

Judgment  reversed. 
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Overruling^  decisions  of  the  state  oonrt 
of  last  resort  which  were  in  force  at  the  time 
a  mortgage  was  given  by  a  married  woman,  and 
which  upheld  its  validity  under  the  statutes,  does 
not  affect  the  right  of  the  mortgagee. 

(June  2a,  1891.) 


APPEAL  by  defendant  Minnie  £.  Pernor 
from  a  decree  of  the  Chancery  Court  for 
Lowndes  County  in  favor  of  plaintiff  in  an  a^ 
tion  brought  to  foreclose  a  mortgage.  Sf- 
firmed. 

The  case  is  stated  in  the  opinion. 

Messrs.  Watts  &  Son  for  appellant. 

Messrs.  Webb  ft  Tillman,  for  appelke: 

At  the  time  the  mortgage  was  made  to  tJie 
loan  compaDy,  the  court  had  decided  in  favor 
of  its  validity. 

QoodleU  V.  Hansen,  66  Ala.  151;  Tvraerr. 
KeUy  and  Mason  v.  KeUy,  70  Ala.  85. 


NOTB.~  Judicial  power  in  inter  or etalion  and  eon- 
structirmof  8t4Xtutes, 

It  is  a  part  of  tbe  judicial  power  to  determine 
what  the  law  is,  and  all  questions  Involving  the  va- 
lidity and  elTeot  of  statutes  when  thus  determined 
are  authoritatively  settled.  Smith  v.  Judge  of 
Twelfth  Dist.  17  Cal.  658;  Sears  v.  CottreU,  6  Mich. 
854;  Shumway  v.  Bennett,  89  Mich.  465;  Taylor  v. 
Porter,  4  Hill,  146;  Murray  v.  Hoboken,  L.  &  I.  Co. 
W  U.  S.  18  How.  272,  15  L.  ed.  872;  State  v.  Dexter, 
10  R.  I.  841;  Vanzant  v.  Waddell,  2  Terg.  260;  State 
Bank  v.  Cooper,  Id.  509;  Jones  v.  Perry,  10  Yerg. 
60:  State  v.  Dews,  R.  M,  Charl.  400;  Greene  v.  Briggs, 
1  Curt.  C.  C.  811;  Reiser  v.  William  Tell  Sav.  Fund 
Asso.  80  Pa.  140. 

The  Legislature  as  the  representative  of  the  na- 
12  L.  R.  A, 


tion  expresses  tbe  national  will  by  means  of  stat- 
utes. These  statutes  are  expounded  hj  tbe  coam 
so  as  to  form  the  body  of  the  statute  law.  VII- 
berforoe.  Statute  Law,  8. 

The  best  exposition  of  a  statute  or  aay  otter 
document  Is  that  which  it  has  received  from  ec«- 
temporary  authority  (Philadelphia  ft  &  R.  Co^  t. 
Catawissa  U.  Co.  68  Pa.  20.  61;  Grant  t.  Hickox. 
64  Pa.  884;  Packard  v.  Richardson.  17  Ham.  dc 
and  this  is  also  the  rule  of  the  civil  law.  See  Vm^ 
i.  8,  87;  2  Inst.  11,  cited  in  Bndlich,  interprecati>« 
of  Statutes,  500;  Trustees  of  CatboUc  C.  ChnrekT. 
Manning,  72  Md.  116w 

Where  the  principles  applicable  and  ooatrQiM 
in  respect  to  the  conatltutionaUty  of  a  statace  Im^ 
been  determined  by  adjudioations  in  aapport  of  » 
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The  statute  of  Alabama  having  received  this  I 
coDStructioD,  and  the  decision  remaining  un- 
reversed at  the  time  of  the  mortgage,  no  sub- 
sequent judicial  decision  reversing  the  former 
construction  can  affect  the  rights  of  the  oon- 
tracting  parties. 

Gel/pcke  v.  Dubuque,  68  U.  8.  1  Wall.  308, 
17  L.  ed.  526;  Okott  v.  Fond  du  Lac  County 
8upr$.  88  U.  S.  16  Wall.  678,  21  L.  ed.  882, 
and  other  cases  cited  therein;  Douglass  v.  Pike 
County,  101 U.  S.  686,  25  L.  ed.  971,  reaffirmed 
in  Taylor  v.  Tpsilanti,  106  U.  S.  72.  26  L.  ed. 
1012;  RaUs  County  v,  Douglass,  105  U.  S.  782. 
26  L.  ed,  958. 

Mr,  Caldwell  Bradshaw  also  for  appel- 
lee. 

Coleman,  </.,  delivered  the  opinion  of  the 
court: 

Many  of  the  questions  raised  by  the  plead- 
ings in  this  case  have  been  considered  and  ad- 
judicated in  recent  decisions  of  this  court. 
N&iD  England  Mort.  Secur.  Go.  v.  Ingram 
(Ala.)  9  So.  Rep.  140;  Nelmsv.  Edinburgh  Am. 
L.  Mort  Co.  Id.  141;  American  F.  L.  Mort. 
Co.  V.  Sewell,  Id.  148. 

The  one  question  of  supreme  importance 
presented  for  review  in  this  record  did  not  arise 
in  either  of  the  foregoing  cases  cited.  On  or 
about  May  1,  1888.  in  order  to  procure  a  loan 
from  the  New  England  Mortage  Security  Co., 
J.  S.  Farrior  and  his  wife,  Minnie  E.  Farrior, 
executed  a  promissory  note  to  the  company, 
and  secured  the  same  by  mortgage  on  certam 
lands  in  Lowndes  County.  Ala.  By  deed  of 
conveyance  executed  by  J.  S.  Farrior  to  his 
wife  on  the  8d  of  October.  1882,  apart  of  these 
lands  were  conveyed  to  her  to  pay  and  satisfy 
an  indebtedness  of  the  husband  to  the  wife. 
The  consideration  of  this  deed  is  stated  to  be  for 
"  two  thousand  and  seven  dollars,  the  amount 
of  money  and  proi)erty  used  and  converted  of 
the  corpus  of  the  separate  estate  of  the  wife.'' 
At  the  time  the  note  and  mortgage  was  made  to 
secure  the  loan,  the  wife  had  no  legal  capacity 
to  bind  her  statutory  estate  by  mortgage  or 
other  contract,  but  she  could  bind  her  equi- 
table separate  estate  as  if  she  were  a  feme  sole. 
By  repeated  decisions  of  this  court  in  reference 
to  the  Married  Woman's  Law  creating  in  the 
wife  a  statutory  separate  estate,  it  was  held 
that  a  conveyance  of  lands  from  the  husband 
to  the  wife  vested  in  the  wife  an  equitable 
separate  estate;  and  this  was  the  effect  of  such 
conveyance,  notwithstanding  the  considera- 
tion was  property  the  eorpvjt  of  her  statutory 
estate,  or  indebtedness  of  the  husband  on  ac- 
count of  money,  the  corvus  of  her  statutory 
estate,  used  and  converted  by  him.    These  de- 


cisions of  the  supreme  court  of  this  State,  thus 
construing  the  Statute,  and  declaring  the  char- 
acter of  the  estate  conveyed  to  the  wife,  and 
her  capacity  to  incumber  it  by  contract,  were 
in  force  at  the  time  the  note  and  mortgage 
involved  in  the  present  case  were  executed. 
Turner  v.  KeUy,  70  Ala.  85;  QoodleUv.  Ban- 
sell,  66  Ala.  161;  McMiUan  v.  Peacock,  57  Ala. 
129. 

Subseouentto  this  time,  but  before  the  filing 
of  complainant's  bill,  the  supreme  court  of 
the  State  overruled  these  authorities,  and  held 
that  "  by  no  contract  between  the  husband  and 
wife  can  her  statutoir  separate  estate  be  con- 
verted into  an  equitable  estate,  with  power  in 
the  wife  to  charge  it,"  and  expressly  and  "in- 
tentionally" overruled  the  former  decisions 
which  hold  to  the  contrary.  Loeb  v.  McGul- 
lough,  78  Ala.  583;  Jordan  v.  Smith,  88  Ala. 
302;  Parker  v.  Marks,  82  Ala.  548.  The  rea- 
sons pre?  and  con,  upon  which  the  different  de- 
cisions rest,  need  not  be  here  reconsidered. 
The  court  adheres  to  the  later  decisions  and 
reaffirms  the  rule  of  law  declared  in  Loeb  v. 
McCullough,  and  quoted  supra. 

The  question  presented  for  consideration  is 
the  effect  of  the  later  decision  upon  contracts 
and  rights  of  property  acquired  under  the 
Statute,  as  construed  by  the  former  decisions, 
and  while  those  decisions  were  in  force.  It 
has  been  repeatedly  declared  in  repeated  de- 
cisions by  the  highest  tribunal  in  this  country, 
and  many  eminent  jurists,  that  a  fixed  and  re- 
ceived construction  of  a  statute  made  by  the 
supreme  court  of  the  State  makes  a  part  of 
such  statute  law.  Oreen  v.  Neal,  81  U.  S.  6 
Pet.  297,  8  L.  ed.  404;  Shelby  v.  Ouy,  24  U.  S. 
11  Wheat.  368,  6  L.  ed.  497. 

In  the  case  of  Ohio  L,  Ins.  AT.  Co,  y.  De- 
bolt,  57  U.'  8.  16  How.  482,  14  L.  ed.  1003, 
Taney,  Ch.  J,,  held  "  that  the  sound  and  true 
rule  was,  that,  if  the  contract  when  made  was 
valid  by  the  laws  of  the  State,  as  then  ex- ' 
pounded  by  all  the  departments  of  its  govern- 
ment, and  administered  in  its  courts  of  justice, 
its  validity  and  obligation  cannot  be  impaired 
by  any  subsequent  Act  of  the  Legislature  or 
decisions  of  its  court  altering  the  construction 
of  the  law." 

In  the  case  of  Taylor  v.  Tpsilanti,  105  U.  S. 
72, 26  L.  ed.  1012,  this  authority  was  reaffirmed, 
and  also  the  case  of  Douglass  v.  Pike  County, 
reported  in  101  U.  S.  077.  25  L.  ed.  986,  in 
which  it  was  held  that  "  the  true  rule  is  to  give 
a  change  of  judicial  construction  in  respect  to 
a  statute  the  same  effect  in  its  operation  on  con- 
tracts and  existing  contract  rights  that  would 
be  given  to  a  legislative  amendment,  that  is  to 
say,  make  it  prospective,  but  not  retroactive. 


statute,  such  adjudications  are  conclusive.  People 
V.  Brigffs,  114  N.  Y.  63;  People  v.  Arensbergr,  7 
Cent.  Rep.  247, 106  N.  Y.  128;  People  v.  West,  8  Cent. 
Kep.  758.  106  N.  Y.  296;  People  v.  Kibler.  8  Cent 
Rep.  761. 106  N.  Y.  321. 

After  a  statute  has  been  settlad  by  Judicial  con- 
Btructioa,  the  construction  becomes,  so  far  as  con- 
tract rig-bts  acquired  under  It  are  concerned,  as 
much  a  part  of  the  statute  as  the  text  itself.  Da- 
venport German  Bav.  Bank  v.  Franklin  Ck>unty, 
12B  U.  S.  626,82  L.  ed.  519,  citing  Douglafis  v.  Pike 
County,  101  U.  8.  677, 25  L.  ed.  968;  Burgess  v.  Selig- 
man,  107  U.  S.  20, 27  L.  ed.  869;  Green  Ck)unty  v. 
€k>nne86,  109  U.  S.  104.  27  L.  ed.  872;  Anderson  v. 
Santa  Anna  Twp.  U6  D.  8.  366, 29  L.  ed.  638. 
13  L.  R.  A. 


Bo  where  a  Judicial  construction  has  been  given 
to  a  statute,  the  re-enactment  of  the  statute  is 
generally  held  to  be  in  effect  a  legislative  adoptlou 
of  the  construction.  Dollar  8av.  Bank  v.  United 
States,  86  U.  8. 19  WaU.  227, 22  L.  ed.  80. 

And  the  Legislature,  in  adopting  the  statute  of 
another  State,  adopts  with  it  the  Judicial  construc- 
tion of  that  State,  as  understood  at  the  time.  Tra- 
bent  V.  Rummell.  14  Or.  17;  Lindley  v.  Davis,  6  Mont. 
458;  Pratt  v.  American  Bell  Teleph.  Go.  1  New  Bng. 
Rep.  764, 141  Mass.  226. 

The  Judicial  construction  of  a  statute  is  part  of 
the  law.  See  note  to  Kyalls  v.  Mechanics  Mills 
(Mass.)5L.  R.A.667. 
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After  a  statute  has  been  settled  by  Judicial 
construction,  the  construction  becomes,  so  far 
as  contract  rights  acquired  under  it  are  con- 
cerned, as  much  a  part  of  the  statute  as  the 
text  itself,  and  a  change  of  decision  is  to  all 
intents  and  purposes  the  same  in  its  effect  on 
contracts  as  an  amendment  of  the  law  by 
means  of  a  legislative  enactment.'*  The  fol- 
lowing authorities  hold  the  same  rule:  Oleott 
V.  Fond  du  Lac  County  8ujyr».  88  U.  S.  16 
Wall.  689,  21  L.  ed.  886;  Fairfield  v.  OaUatin 
County,  100  U.  8.  52,  25  L.  ed.  546;  Carroll 
'  County  Suprs,  v.  United  States,  85  U.  8.  18 
Wall.  71,  21  L.  ed.  771;  Oelpeke  v.  Dubuque, 
68  U.  8.  1  Wall.  206,  17  L.  ed.  525. 

Sutherland  on  Statutory  Construction  (§  819). 
sayF:  "A  judicial  construction  of  a  statute 
becomes  a  part  of  it,  and  as  to  rights  which 
accrue  afterwards  it  should  be  adhered  to  for 
the  protection  of  these  rights.  To  devest  them 
by  a  change  of  the  construction  is  to  legislate 
retroactively.  The  constitutional  barrier  to 
legislation  impairing  the  obligation  of  contracts 
applies  also  to  decisions  altering  the  law  as 
previously  expounded,  so  as  to  anect  the  obli- 
gations of  existing  contracts  made  on  the  faith 
of  the  earlier  adjudications." 

In  the  case  of  Geddes  v.  Brovm,  5  Phila,  180, 
the  facts  were  that  in  the  year  1848  the  Legis- 
lature passed  a  law  enlarging  the  power  of 
married  women  over  their*  property,  and  en- 
abling them  to  deal  with  it  in  many  respects  as 
if  they  were  sinrfe.  The  supreme  court  of  the 
State  declared  that  under  this  law  a  married 
woman  might  convey  or  incumber  property 
settled  to  her  separate  use.  On  the  faith  of 
Ibis  case,  the  mort^a^e  took  his  mortgage. 
By  a  sul^equent  decision  of  the  supreme  court 
the  former  decision  was  overruled,  and  it  was 
held  that  property  settled  to  the  separate  use  of 
a  married  woman  could  not  be  alienated  unless 
the  power  was  conferred  by  the  deed.  The 
decision  of  the  court  in  Qeddea  v.  Brown  was 
(and  it  is  only  the  conclusion  of  the  court  that 
we  cite)  that  a  party  who  acts  in  accordance 
with  the  law  as  laid  down  by  the  highest 
tribunal  in  the  State,  while  it  is  still  law,  shall 
not  suffer  because  it  is  subsequently  set  aside, 
and  another  and  inconsistent  rule  substituted  for 
it.  The  validity  of  the  mortgage  was  upheld 
in  the  case  cited.  Endlich,  on  the  Interpreta- 
tion of  Statutes  (§  868\  holds  that  a  "  judicial 
interpretation  of  a  statute  becomes  a  part  of 
the  statute  law,  and  a  change  of  it  is,  in  prac- 
tical effect,  the  same  as  a  change  of  the  stat- 
ute." The  author  cites,  with  other  cases  to 
sustain  the  text,  the  case  of  Qeddes  v.  Brown, 
mip7'a. 

It  is  contended  that  the  reverse  of  these 
principles  have  been  recognized,  if  not  fairly 
held,  in  this  State,  and  we  have  been  referred 
to  the  case  of  Prince  v.  Prince,  67  Ala.  566, 
and  Boyd  v.  State,  58  Ala.  608.  In  the  first 
case  the  contention  was  that,  as  the  Statute 
had  not  been  construed  when  the  mortgage 
which  gave  rise  to  the  litigation  was  executed, 
the  grave  doubt  among  members  of  the  legal 
profession  "as  to  the  proper  construction  of 
the  Statute  was  a  sufficient  consideration  to 
uphold  a  compromise  of  the  mortgage  debt." 
The  court  held  that  everyone  was  required  to 
know  the  proper  construction  of  the  Statute, 
applying  the  maxim,  ignorantia  faeti  excusat, 
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ignorantia  jurii  non  excmat.  The  questloo 
was  not  before  the  court  in  that  case.  In  fbe 
latter  case  {Boyd  v.  StaU,  53  Ala.  615)  the  pm^ 
ent  chief  justice  rendered  the  opinion,  and  oo 
an  application  for  a  rehearing  expressly  called 
attention  to  the  fact  that  a  different  princfple 
controlled  the  conclusion  of  the  court  in  the 
Boyd  Case  from  that  held  in  the  aathorities  ^^ 
f  erred  to  in  this  opinion,  and  declared  that  "in 
none  of  them  was  it  decided  or  contended  that 
any  right  existed  or  could  be  maintained  which 
rested  alone  on  a  statute  which  the  court  pro- 
nounced unconstitutional"  This  case  was  af- 
firmed by  tJie  Supreme  Court  of  the  United 
States  (94  U.  S.  6fe.  24  L.  ed.  808>.  in  which 
it  was  held  that  *'the  constitutionality  of  the 
Act  was  not  drawn  in  question  "  by  the  pre- 
vious decisions  of  the  state  court  so  as  to 
necessitate  a  decision  of  that  question.  The 
case  of  Bibb  v.  Bibb,  79  Aki.  444,  though  lim- 
iting the  principle  in  its  application  to  the  sub- 
ject matter  of  the  {NUlicular  litigation,  dearij 
recognized  the  right  of  parties  acquired  und^ 
decisions  of  the  supreme  court  in  thefollowii^ 
pertinent  lanfifuage:  "The  quieting  of  litiga- 
tion; the  public  peace  and  repose;  respect  for 
judicial  administration  of  the  law,  and  confi- 
dence in  its  reasonable  certainty,  stability  and 
consistency;  and  all  considerations  of  pubKc 
policy, — call  for  permanently  upholding  acts 
done,'  contracts  executed,  rights  vested,  and 
titles  to  property  acquired  on  the  faith  of  de- 
cisions of  the  court  of  last  resort."  Persons 
contracting  are  presumed  to  know  the  existiair 
law.  but  neither  they  nor  their  legal  advisen 
are  expected  to  know  the  law  better  than  the 
courts,  or  to  know  what  the  law  will  be  at 
some  future  day.  Any  principle  or  rule  which 
deprives  a  person  of  property  acquired  by  him, 
or  the  benefit  of  the  contract  entered  into,  in 
reliance  upon  and  strict  compliance  with  the 
law  in  all  respects  as  interpreted  and  promal- 

§ated  by  the  court  of  last  resort  at  the  time  of 
le  transaction,  and  no  fault  can  be  imputed 
to  him  unless  it  be  held  a  fault  not  to  foresee 
and  provide  against  future  alterations  in  the 
construction  of  the  law,  must  be  radically 
wronff.  Such  a  principle  or  rule  of  law  would 
clog  business  transactions,  unsettle  titles,  and 
destroy  all  confidence  in  the  decisions  of  the 
supreme  court  of  the  State.  We  hold  the  dcM^- 
trine  to  be  sound  and  firmly  established  by  the 
decisions  of  the  Supreme  Court  of  the  United 
States,  and  enunciated  by  many  eminent  text- 
writers,  that  rights  to  property,  and  the  bene- 
fits of  investments  acquired  by  contract,  in  re- 
liance upon  a  statute  as  construed  by  the 
supreme  court  of  the  State,  and  which  were 
valid  contracts,  under  the  statute  as  thus  inter- 
preted, when  the  contracts  or  investments  wefe 
made,  cannot  be  annulled  or  devested  by  sab- 
sequent  decisions  of  the  same  court  oTefrutiBg 
the  former  decisions;  that  as  to  such  contracts 
or  investments  it  will  be  held  that  the  decisions 
which  were  in  force  when  the  contracts  wcfe 
made  had  established  a  rule  of  property  upon 
which  the  parties  had  a  right  to  rely,  and  thai 
subsequent  decisions  cannot  retroact  so  as  to 
impair  rights  acquired  in  good  faith  under  a 
statute  as  construed  by  the  former  dedsions. 
The  application  of  these  principles  leads  to  an 
affirmance  of  the  decision  of  the  lower  oouit 
Affirmed. 
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Frank  U.  RICH. 
(....Me ) 

!•  An  iiiikuit*s  boa«>d-bi]l  while  attending 
school  Is  included  amooflr  the  necessaries  for 
which  he  may  be  oompeUed  to  pay. 

2.  One  who  pays  aA  infajit's  debt  ft>r 
necesMuries  at  &e  infantas  requeA  has  a  erood 
cause  of  action  airalnst  him  for  the  reasonable 
value  of  such  necessaries. 

(April  7, 180L) 

EXCEPTIONS  by  defendant  to  rulings  of  the 
Supreme  Judicial  Court  for  Waldo  County 
rWalton,  /.XiQ(><^6  during  the  trial  of  an  action 
upon  an  account  to  which  defendant  interposed 
the  plea  of  infancy,  which  resulted  in  a  verdict 
in  pfaintifif's  favor.    Exceptions  overruled. 


The  case  sufficiently  appears  in  the  opinion. 

Mr.  WiUiaai  SL  roller,  for  defendant: 

Until  a  person  is  twentjr-one  years  of  age  he 
is,  in  law,  an  infant,  and  is  incapable  of  enter- 
ing into  a  binding  contract. 

If  he  live  with  nis  parents  or  guardian,  who 
duly  care  and  provide  for  him,  he  cannot  bind 
himself  for  necessaries. 

Wailing  v.  Toll,  9  Johns.  141;  Swift  v.  Ben- 
neit,  10  Cush.  486:  Connollp  v.  HuU,  8  Mc- 
Cord,  L.  6.  See  Bainbridge  v.  Pickering,  2 
W.  Bl.  1825;  Ford  v.  FothergiU,  1  Esp.  311. 

Nor  can  he  bind  himself  for  necessaries  be- 
cause his  father  is  poor  and  unable  to  pay  for 
them. 

Hayt  V.  Caaey,  114  Mass.  897. 

He  is  liable  for  money  borrowed  by  him  to 
pay  for  necessaries,  even  if  the  money  bor- 
rowed be  expended  for  such  necessaries. 

Schouler.  Dom.  Rel.  555:  1  Bl.  Com.  466, 
note. 

An  infant  is  liable  for  necessaries  suitable  to 


NOTB.— ITie  QGvemina  rvU, 
The  question  of  necessaries  is  governed  by  the 
real  circumstances  of  the  infant,  and  not  by  what 
Its  situation  may  appear  to  be.  An  infant  when  at 
home,  under  the  care  of  his  father  and  supported 
by  him,  cannot  be  made  liable  for  necessaries.  If 
he  could  be  made  liable,  the  father  would  be  de- 
prived of  the  rlerht  oC  exercising  his  discretion  as 
to  the  manner  and  degree  of  his  support.  Baln- 
l)ridge  v.  Pickering,  2  W.  Bl.  1886;  Angel  v.  McLel- 
lan,  16  Mass.  SI;  EJrod  v.  Myers,  2  Head,  38;  Con- 
nolly v.  Hull,  8  McCord,  L.  6;  Tyler,  Infancy  and 
Coverture,  p.  107. 

CZas8</leatton  of  infanW  cfmtraoU. 

The  contracts  of  infants  are  usually  divided  into 
three  classes,  namely:  such  as  are  binding,  such  as 
are  void  and  such  ba  are  voidable  only.  The  dis- 
tinctions laid  down  in  a  case  which  has  been  fre- 
<iuently  approved  are,  that  where  the  court  can 
pronounce  that  the  contract  is  for  the  benefit  of  the 
Infant,  as,  for  instaqpe,  for  necessaries,  there  it 
shall  bind  him;  when  it  can  pronounce  it  to  be  to 
his  prejudice,  it  is  voidable  only,  and  it  is  in  the 
election  of  the  infant  to  affirm  it  or  not.  Keane  v. 
Boycott,  2  H.  Bl.  511.  And  see  Reg.  v.  Lord,  12  Q. 
B.  757;  United  States  v.  Bainbridge,  1  Mason,  82; 
Wheaton  v.  East,  5  Yerg.  41;  Cronise  v.  Clark,  4  Md. 
Ch.  406;  2  Kent,  Com.  286;  Robinson  v.  Weeks,  56 
Me.  102;  Baltimore  Monumental  Bldg.  Asso.  No.  2  v. 
Herman,  88  Md.  128. 

InfanW  contracts  for  necessities  enforcfUe. 

It  is  a  well-established  doctrine  that  contracts  for 
^'necessaries"  are  binding  upon  an  infant;  but  even 
upon  such  contracts,  only  the  value  of  the  articles 
furnished  can  be  recovered  (Hyer  v.  Hyatt,  8 
Cranch,  C.  C.  276;  Parsons  v.  Keys,  48  Tex.  557):  and 
ail  the  authorities  concur  in  the  rule  that  if  an 
Infant  live  with  his  parent  or  guardian,  who  duly 
oares  and  provides  for  him,  he  cannot  bind  himself 
for  necessaries.  Krakor  v.  Byrum,  18  Rich.  JL  168; 
Wailing  v.  Toll,  0  Johns.  141;  Outhrie  v.  Murphy,  4 
Watts,  80. 

Nor  is  he  liable  for  necessaries  merely  because  his 
father  is  poor  and  unable  himself  to  pay  for  them. 
Hoyt  V.  Oasey,  114  Mass.  887, 10  Am.  Rep.  871. 

Law  implies  a  promise  to  pay. 
Ordinarily  when  one  renders  to  another  valuable 
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service,  the  law  will  imply  a  promise  to  pay  there- 
for by  him  for  whom  such  service  is  rendered,  and 
this  upon  the  ground  that  as  such  party  cannot 
infer  service  of  this  character  to  be  gratuitous,  it 
must  be  implied  that  he  promised  to  pay  for  it;  but 
no  such  implication  can  arise  against  a  minor  resid- 
ing with  his  father,  delivering  over  to  him  his 
wages  and  entitled  to  look  to  him  for  support. 
Hoyt  V.  Casey,  114  Mass.  887, 19  Am.  Rep.  871. 

We  consider  it  by  all  means  the  better  and 
sounder  doctrine  that  an  action  can  be  maintained 
against  an  infant  upon  his  negotiable  paper  given 
for  necessaries,  either  by  the  original  payee  or  by 
one  subsequent  holder,  and  that  the  plaintiff  may 
recover  the  full  face  of  the  paper,  or  so  much 
thereof  as  represents  the  reasonable  value  of  the 
neoeasaries,  for  infancy  can  be  shown,  and  the  con- 
sideration, therefore,  of  the  paper  be  inquired  into, 
no  matter  who  may  be  plaintiff.  Bradley  v.  Pratt, 
28  Yt.  878;  Earle  v.  Reed,  10  Met.  887;  Dubose  v. 
Wheddon,  4  McCord,  L.  221;  Aaron  v.  Harley,  6 
Rich.  L.  26;  Askey  v.  Williams,  74  Tex.  284.  And  see 
Rainwater  v.  Durham,  2  Nott  ft  MoC.  524,  10  Am. 
Dec.  6H7. 

In  Bradley  v<  Pratt,  suvra^  Redfleld, ./.,  said:  **I 
do  not  well  comprehend  why,  upon  principle,  any 
express  contract  may  not  be  said  to  be  binding 
upon  him,  when  it  is  shown  to  have  been  given  for 
neceemries.  and  the  price  to  have  been  reasonable, 
if  it  be  one  where  the  consideration  may  be  in- 
quired into.  .  .  .  And  as  confessedly  the  infant  may 
prima  facie  avoid  his  note  or  bill  by  merely  showing 
the  fact  of  his  infancy  at  the  time  of  making  the 
contract,  what  is  the  impropriety  in  allowing  the 
plaintiff  to  recover  in  all  cases  by  showing  the  con- 
sideration to  be  for  necesscuries?^' 

In  Askey  v.  Williams,  74  Tex.  294,  it  was  well  re- 
marked: *  We  apprehend  the  better  doctrine  to  be 
that  an  infant  may  make  an  express  written  con- 
tract for  necessaries  upon  which  he  may  be  sued, 
but  that  by  showing  that  the  piiee  agreed  to  be 
paid  was  unreasonable,  he  can  reduce  the  recovery 
'to  a  Just  compensation  for  the  necessaries  received 
by  him.  It  Is  to  his  benefit  to  hold  the  express  con- 
tract not  void,  but  voidable;  for  If  It  be  voidable 
merely,  he  can  secure  the  advantage  of  a  good  bar- 
gain, and  may  reUeve  himself  of  it  if  it  be  a  bad 
one,  while,  on  the  other  hand,  to  hold  it  void  would 
deprive  him  of  the  benefit  of  an  advantageous 
contract."  See  extended  note  to  the  case  of  Craig 
V.  Van  Bebber,  100  Mo.  681. 18  Am.  St  Rep.  669. 
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his  rank  ajid  coDditioD,  when  he  can  obtain 
them  only  bv  pleading  his  personal  credit. 

Kline  v.  JjAmoureuz,  2  Paige,  419.  2  L.  ed. 
971. 

An  infant  is  liable  to  a  person  who  furnishes 
or  advances  money  on  credit  for  the  purchase 
of  necessaries,  provided  he  would  be  liable  if 
the  necessaries  were  purchased  on  his  own 
credit. 

Conn  V.  Ooburn,  7  N.  H.  868;  8wift  v.  Ben- 
nett, supra. 

In  the  case  at  bar,  at  the  time  the  money  was 
paid  by  the  plaintiff,  the  board  had  been  fur- 
nished to  the  defendant  upon  either  his  credit 
or  that  of  his  father.  Neither  the  defendant's 
necessities,  his  comfort  nor  hia  welfare  re- 
« quired  that  the  plaintiff  should  pay  the  debt 
thereby  contracted. 

Mr.  Joseph  WilUftmson,  for  plaintiff: 

Since  the  days  of  Lard  Coke,  education  has 
been  recognized  as  one  of  the  necessaries  for  an 
infant  equally  with  proper  meat,  drink,  and 
apparel. 

Co.  Litt.  172. 


Money  paid  for  an  infant  for  necessuies  b 
recoverable  from  him. 

Chitty,  Cont.  142. 

If  monev  be  laid  out  for  reasonable  oecosi- 
ries  furnished  an  infant,  he  is  liable  to  the  per- 
son advancing  the  money,  j 

Metcalf ,  Cont.  79. 

An  infant  is  liable  to  an  action  at  the  salt  of 
a  person  advancing  money  to  a  third  pany  to 
pay  for  necessaries  furnished  to  the  infant 

Swift  V.  Bennett,  10  Cush.  436;  RandftU  ?. 
Suceet,  1  Denio,  460;  Conn  v.  Oolmrn,  7  S.  E 
868;  3  Bacon.  Abr.  894. 

Peterst  Ch,  J.,  delivered  the  opinion  of  tbe 
court: 

The  jury  found  that  at  the  request  of  the  d^ 
fendant,  then  an  infant,  the  plamUff  paid  for 
him  a  board  bill  which  he  had  pTeTioudy  coir 
tracted  while  attending  school.  It  was  rokd 
at  the  trial  that  the  expense  of  ao  infant's  boaid 
while  attending  school  might  be  regarded  e 
necessaries.  The  correctness  of  this  nihng  is 
perhaps  unquestioned.    At  all  events.  Coke* 


What  are  neceaaaries* 

To  determine  in  all  oases  what  articles  are,  under 
the  ciroumstanoes  and  oonditions  of  the  oaae,  and 
what  are  not,  necessaries,  is  a  determination  of 
great  delicacy.  Mr.  Lawson,  in  his^  well-known 
work  on  ^'Rights,  Remedies  and  Practice,*^  in  vol.  2, 
at  •  829,  gives  an  exhaustive  enumeration  of  the  ar- 
ticles deemed  necessary  and  others  considered  not, 
and  sustains  the  position  of  bis  text  by  a  formidable 
array  of  authority.  From  the  decisions  there  cited 
it  appears  that  necessaries  are  not  simply  such 
things  as  are  absolutely  necessary  for  the  existence 
and  support  of  the  infant,  but  include  all  such  ar- 
ticles as  are  requisite  to  maintain  him  in  his  station 
of  life. .  Leake,  Ck)nt.  5i8:  Breed  v.  Judd,  1  Gray, 
468;  8tory,  Sales,  81, 85. 

While  infants  are  liable  for  necessaries  purchased 
by  them  when  not  supplied  by  the  parent  or  guar- 
dian, they  are  not  bound  by  an  agreement  to  pay  a 
particular  sum.  Whether  the  articles  purchased 
were  necessaries,  and  whether  the  sum  agreed  to  be 
paid  was  a  fair  price,  are  questions  to  be  deter- 
mined by  the  court.    Parsons  v.  Keys,  48  Tex.  567. 

In  McKanna  v.  Merry,  61  111.  179,  the  rule  is  stated 
to  be,  that  '^e  articles  furnished  or  money  ad- 
vanced must  be  actually  necessary,  in  the  partic- 
ular case,  for  use,  not  mere  ornament:  for  substan- 
tial good,  not  mere  pleasure;  and  must  belong  to 
the  class  which  the  law  generally  pronounces  nec- 
essary for  infants.  Boarding,  lodging,  food,  med- 
cine  and  ed  ucation  are  dearly  necessaries.  Watson 
v.  Cross,  2  Duv.  147;  Hyman  v.  Cain,  8  Jones,  L.  Ill: 
Bradley  v.  Pratt,  28  Vt.  878;  Glover  v.  Ott,  1 
McCord,  L.  672;  Peters  v.  Fleming,  0  Mees.  &  W.  48; 
Stone  V.  Dennison,  18  Pick.  6,  23  Am.  Dec.  654; 
Squier  v.  Hydllif,  9  Mich.  274;  Wilhelm  v.  Hardman, 
18  Md.  144. 

But  an  oversupply  of  goods,  otherwise  necessary, 
ceases  to  be  a  supply  of  necessaries  as  to  the  excess. 
Johnson  v.  Lines,  6  Watts  &  S.  80,  40  Am.  Dec.  548. 

An  infant  who  bu5^  goods  not  necessaries,  on 
credit,  and  does  not  return  them,  is  liable  for  so 
much  of  the  price  as  is  equal  to  the  benefit  derived 
from  the  purchase.  Hall  v.  Butterfield,  SO  N.  H. 
864. 47  Am.  Bep.  200;  Bartlett  v.  Bailey,  69  N.  H.  408. 

But  other  things  also  fall  within  the  definition. 
Accordingly,  the  following  have  been  held  to  be 
necessaries:  an  attomey^s  services  in  defending 
him  in  a  bastardy  proceeding  (Barker  v.  Hibbard, 
54  N.  H.  680,  20  Am.  Rep.  180);  or  counsel  fees  in  i^ 
covering  his  estate  <Bpperson  v.  Nugent,  57  Miss. 
45, 34  Am.  Rep.  484);  or  prosecuting  an  action  for 
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breach  !of  apromise  of  marriage  OluMon  t.  Wi*. 
band,  81  Conn.  808, 88  Am.  Dec  151):  hOEBes,  in  B«* 
land  (Bart  v.  Prater,  1  Jur.  «!»);  contra.  In  ikS 
country  (Rainwater  v.  Durham,  2  Nott  ft  MoC.  St 
10  Am.  Dec.  687;  Grace  v.  Hale,  2  Humph.  S,  31 
Am.  Dec.  896);  livery  for  a  servant  iHao*  t. 
Slaney,  8  T.  R.578):  watches  (Peten  v.  FtemingJ 
Mees.  &  W.  42>;lwedding  clothes  (Sams  v.  Stoctoa, 
14  B.  Moo.  23©;  or  a  bridal  outfit  (Jordan T.Co(fcMi 
70  N.  C.  110).  And  the  f  oUowing  have  been  heH  » 
be  not  necessaries:  articles  merely  for  idorooetf 
(Lefils  V.  Sugg,  15  Ark.  187):  cigars  and  ti*ic« 
(Bryant  v.  Richaidson,  L.  R.  8  Bxcb.  «,  mU^ 
college  education  (Middlebury  CoUexe  v.  OuMte. 
16  Vt.  688,  42  Am.  Dec.  687>;  an  insurance  polij 
(New  Hampshire  Mut,  F.  Ins.  Co.  v. Noyw.  »>• 
H.  845);  Jewelry  (Ryder  v.  Wombwell,  L.  B. «  Bw- 
90);  repairs  to  the  Infant's  dwelUnK-houae  (Tuppff 
V.  Cadwell,  12  Met.  669,  46  Am.  Dec.  TO*);  rent  o«  • 
buUdtag  for  carrying  on  a  trade  or  manusl  ocj 
pation  (Lowe  v.  Griffith,  1  Scott,  458, 1  HodgflB. « 

imni^«  »n  r^irry  m  \\^  tmflfl  r*^*'  (^"*^  TL^ISS!' 

18  Met.  806;  Stone  v.  WitblpooU  1  Latch,  fl;  W 
tingham  v.  Hill,  1  Cro.  Jac  4M;  Whyw»il  ^-  ^ 
pion,  2  Strange,  1088;  Tubervllle  v.  Whltehcwe. » 
car.  ft  P.  94:  DeoeU  v.  Lewenthal.  5?  Mte  «^ 
Am,  Dec.  449);  lumber  to  build  a  house  <1^«^ 
V.  Bridger,  4  Jones,  L.  1, 87  Ana.  DecOS);  theb«» 
of  horses,  the  principal  use  of  whkshwasinite* 
f ant^s  business  of  hackman,  though  ocontoMW 
used  to  carry  his  family  out  to  ride  (MmimttJ- 
Cunningham,  11  Cush.  40>;  that  where  hoRew* 
exercise  is  prescribed  by  a  physicias.  It  is  »  «J* 
sary  (Hart  v.  Prater,  1  Jur,  «»>;  nor  isi  &rn»' 
bUl  for  work  looking  after  the  tafantl  b«« 
(Clowes  V.  Brooke,  2  Stranirc  1100,  Andrew.  =^ 
nor  are  saddles,  bridles,  whips.  Ua«<>«JiJ** 
flddle^trings,  powder  and  pistols,  etc.(fl«»!- 
Young,  1  Bibb,  619;  Glover  v.  Ott,  1  MoCOri.  L  K 
McKanna  v.  Merry,  61  Dl.  179);  nor  Is  money  »«» 
the  minor  a  necessary  fBarie  v.  Peale,  1  Swt » 
Beeler  v.  Young,  supra;  Smith  v.  Gitaon,  Pw» 
Adm.  Cas.  52;  Darby  v.  Boucher,  1  8alfc  S»:  *^ 
bart  V.  Knouth,  2  Esp.  472,  fwU;  McKimjt. 
Merry,  d  III.  177),  even  though  raised  bj  ""^S 
to  pay  olf  a  prior  mortgage  on  property  tobetnw 
by  the  infant  (Mag«e  v.  Welsh,  18  OO.  IftJ^^I* 
Gregg,  1  Grant,  Gas.  58.  114;  BIckncU  v.  BW»» 
111  Mass.  865);  nor  though  paid  at  the  req«ft  « 
the  infant  to  relieve  him  from  a  draft  for  vSm 
duty  (Dorrell  v.  Hastings.  28  Ind.  tm;  ^'"^^ 
lent  to  procure  a  release  from  arreit  for  ■«*■ 
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•enumeration  of  the  kinds  of  necessaries  has  al- 
ways been  accepted  as  true  doctrine,  which  are 
these :  '  'necessary  meat,  drink,  apparel ;  neces- 
sary physic,  and  such  other  necessaries,  and 
likewise  his  good  teaching  or  instruction, 
whereby  he  may  profit  himself  afterwards." 

It  was  also  ruled  at  the  trial  that  an  infant, 
being  liable  to  one  person  for  such  a  bill,  could 
make  himself  liable  to  another  who  should  pay 
£uch  bill  for  him  at  his  request,  the  liability  to 
such  other  person  not  to  be  measured  by  the 
amount  actually  paid,  but  limited,  irrespectiye 
of  the  contract  price,  to  such  sum  as  would  be 
a  reasonable  compensation  for  the  board. 
This  ruling  does  not  appear  to  in frin^  against 
any  legal  principle,  and  an  examination  of  the 
case  satisfies  us  that  it  is  well  supported  by  the 
aut  horities. 

The  infant's  liability  is  in  no  way  enlarged 
by  owing  the  debt  to  one  rather  than  to  anoth- 
er. The  rule  lends  no  temptation  to  create  a 
debt  as  it  is  already  created.    The  right   to 


transfer  the  liability  from  one  to  another  might 
be  a  great  convenience  to  a  minor.  One  cred- 
itor might  be  unable  or  unwilling  to  wait  for 
payment,  while  a  friend  and  acquaintance,  as 
a  substituted  creditor,  might  be  accommodat- 
ing in  that  respect.  It  would  give  a  self-sup- 
porting minor  more  facilities  for  support.  We 
have  not,  in  our  examination  of  authorities,  no- 
ticed any  case  that  opposes  the  principle. 

In  Clarke  v.  Leslie,  5  Esp.  !W,  it  was  held 
that  an  Infant  who  was  threatened  with  arrest 
upon  a  process  sued  out  against  him  on  a  debt 
for  necessaries  would  be  liable  to  a  person  who, 
at  his  request,  advanced  money  to  release'  him. 
In  that  case  there  was  legal  pressure,  but  in 
many  instances  moral  pressure  would  be  srreat. 

8tDift  V.  Bennett,  10  Cush.  436,  is  a^  case 
where  an  infant  bought  an  outfit  for  a  whaling 
voyage,  drawing  for  the  amount  of  the  bill  on 
the  plaintififs,  who  accepted  the  bill,  and  paid 
it  when  it  became  due.  They  were  allowea  to 
collect  of  the  infant  what  the  goods  were  rea- 


earios,  or  if  the  infant  is  ohartred  in  execution,  it  is 
held  to  he  reooverable;  but  to  entitle  the  plaintlflt 
so  to  recover,  he  must  show  that  the  money  was 
advanced  under  such  circumstance.  Clarke  v. 
Leslie,  5  Esp.  28. 

So  an  infant  is  liable  for  money  paid  at  his  re- 
quest to  satisfy  a  debt  which  he  had  contracted 
tor  necessaries.    Randall  v.  Sweet,  1  Denio,  460. 

RvU  of  the  common  law. 

The  common  law  has  failed  to  make  provision  for 
enforcingr  moral  or  legal  obligations  of  the  parent 
to  maintain  and  educate  bis  minor  child.  Statutory 
enactment  has,  in  part,  supplied  this  omission,  but, 
in  the  absence  of  such  provision,  the  liability  of 
the  parent  for  the  necessaries  furnished  in  the  sup- 
port and  maintenance  of  bis  minor  child  is  re- 
garded as  a  legnl  obligation  reposing  upon  an  im- 
plied authorization  from  the  parent. 

The  situation  is  well  expressed  by  the  Supreme 
Court  of  the  State  of  New  Yorlc.  In  the  caf»e  of 
Raymond  v.  Loyl,  10  Barb.  488,  Mr.  Justice  Hand, 
writing* for  reversal,  and  voicing  the  unanimous 
sentiment  of  the  court,  holds  that  there  is  no  legal 
obligation  on  a  parent  to  mamtain  his  child  inde- 
pendent of  the  statute.  Hence  the  third  person, 
who  supplies  an  infant  with  necessaries,  cannot 
maintain  an  action  against  the  parent  therefor, 
unless  the  latter  has  expressly  or  Impliedly  con- 
tracted to  pay  the  amount. 

In  Van  Yalkinburgh  v. Watson,  13  Johns.  480,  the 
oourt  says,  that  if  the  parent  neglects  that  duty 
any  other  person  who  supplies  such  necessaries  Is 
deemed  to  have  conferred  a  benefit  on  the  delin- 
quent parent,  for  which  the  law  raises  an  implied 
promise  on  the  part  of  the  parent  to  pay:  and 
Simpson  V.  Robertson,  1  Esp.  17,  and  Ford  v. 
FothergllL,  Id.  211,  are  cited. 

An  extract  is  also  given  from  Rainbrldge  v. 
Pickering,  2  W.  Bl.  18SS.  And  ChaneeUor  Wal- 
worth paid,  in  Re  Ryder,  11  Paige,  188. 5  L.  ed.  101, 
that  a  stranger  may  furnish  necessaries  for  the 
child,  and  recover  of  the  parent  compensation 
therefor,  where  there  is  a  clear  and  palpable  omis- 
sion of  duty,  on  tbe  part  of  the  parent,  in  supply- 
ing a  minor  child  with  necessaries.  He  cites  Van 
Valkinburgh  v.  Watson,  supra. 

Chanedlor  Kent  advances  the  same  doctrine,  and 
cites  the  same  case,  one  in  Connecticut,  the  two 
nisi  prius  cases  from  Kspinaase  (supra)  and  Stone  v. 
Carr,  8  Bgp.  1. 

Though  stated  so  broadly,  and  by  such  eminent 
Jurists,  an  examination  of  the  cases  throws  doubt 
upon  this  position.  Reeve  was  not  a  very  careful 
writer.  He  cites  1  Bl.  Com.  44A,  to  show  that  it  is  a 
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common-law  fluty  of  parents  to  support  minor 
children.  Blackstone  says  this  d uty  is ''  a  principle 
of  natural  law'*  (1  Bl.  Com.  447i.  That  ''  it  is  a 
principle  of  law,'  that  there  is  an  obligation  on 
every  man,  to  provide  for  those  descended  from 
his  loins;  and  the  manner  in  which  this  obligation 
shall  be  performed  Ls  thus  pointed  out;**  and  im- 
mediately refers  to  the  provisions  of  the  statutes 
on  the  subject;  and  adds,  on  the  next  page:  ^*  No 
person  is  bound  to  provide  a  maintenance  for  his 
issue,  unless  where  the  children  are  impotent  and 
unable  to  work,  either  through  infancy,  disease, 
or  accident,  and  then  is  only  obliged  to  find  them 
with  necessaries,  the  penalty  on  refusal  being  no 
more  than  20  0.  a  month.*'  And  Mr.  Cbitty.  in  his 
note  (1  Bl.  Com.  448  a),  says  there  is  no  legal  obliga- 
tion on  a  parent  to  maintain  his  child.  Independent 
of  the  statutes,  and  therefore  a  third  person,  who 
may  relieve  the  latter,  even  from  absolute  want, 
cannot  sue  the  parent  for  reasonable  remuneration, 
unless  he  expressly  or  impliedly  contracted  to  pay, 
and  cites  Le  Blanc,  J.,  Cooper  v.  Martin,  4  East^  84; 
Hunt  V,  Wotton,  T.  Raym.  280;  Besfloh  v.  Coggil, 
Palmer,  668;  Baker  v.  Keen,  2  Starkle,  601.  He 
adds  that  '*the  common  law  considered  moral 
duties  of  this  nature,  like  others  of  imperfect  obli- 
gation, as  better  left  in  their  performance  to  the 
impulBos  of  nature.** 

The  doctrine  here  laid  down  which  relieves  a 
father  from  liability  for  necessaries  furnished  to 
his  infant  son  In  the  absence  of  an  express  promise 
to  defray  such  expense,  or  proof  of  such  facts  and 
circumstancesasmay  imply  such  promise,  is  ap- 
proved in  Gotts  V.  Clark,  78  lU.  280;  McMillen  v. 
Lee,  78  111.  445;  Murphy  v.  Ottenheimer,  84  HI.  40; 
Johnson  v.  Smallwood,  88  III.  75;  Schnuckle  v.  Bier- 
man,  89  HI.  456. 

That  a  parent  is  under  an  obligation  to  provide 
for  tbe  maintenance  of  his  infant  children  is  a  prin- 
ciple of  natural  law;  and  it  is  upon  this  natural  ob- 
ligation alone  that  the  duty  of  a  parent  to  provide 
his  infant  children  with  necessaries  of  life  rests; 
for  there  is  no  rule  of  municipal  law  enforcing  this 
duty.  Hunt  v.  Thompson,  4  HI.  179,  86  Am.  Dec. 
638. 

Where  it  appears  that  the  father  has  deserted  his 
family,  or  has  driven  a  child  by  cruel  treatment 
from  his  home,  the  infant  is  said  to  have  taken  with 
him  an  authorization  from  the  father  for  necessa- 
ries furnished  him,  in  order  to  relieve  him  from 
absolute  want.  Stanton  v.  Willson,  8  Day,  37; 
Poook  V.  MUler,  1  Hilt.  108;  Townsend  v.  Bumham, 
33  N.  H.  270;  Pidgin  v.  Cram,  8  N.  H.  360;  Owen  v. 
White,  6  Port.  (Ala.)  435. 
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soDably  worth  to  him»  in  an  action  for  money 
paid  on  his  account.  So  in  Conn  v.  Ooburn,  7 
N.  H.  868,  a  person  who  signed  an  infant's 
note  fl:iven  for  necessaries,  as  a  surety,  was  al- 
lowed, after  payment  of  the  note,  to  recover 
the  amount  paid,  not  upon  the  note,  but  as 
money  paid  for  the  benefit  of  the  infant.  Ran- 
dall y.  Sioeet,  1  Denio,  460,  is  precisely  in  point 
in  the  present  case. 

The  defendant  relies  on  the  rule  generally 
prevailing  in  the  cases  that  money  is  not  a 
necessary,  though  lent  to  an  infant  who  after- 
wards purchases  necessaries  with  it.  "But," 
Eays  Mr.  Bishop,  ''one  who  pays  money  at  his 
[infant's]  request  to  a  third  person  for  neces- 
saries can  recover  it."  Bishop,  Cont.  §  914. 
The  difference  is  between  lending  or  paying. 
Mr.  Wharton  (Wharton,  Cont.  §  73)  finds  the 
doctrine  adopted  in  late  American  cases,  that  a 
person  who  lends  mone^  to  an  infant  to  pur- 
chase "specific  necessaries  stands  in  the  posi- 
tion of  the  tradesman  who  furnishes  the  neces- 
saries. In  the  case  at  bar  the  plaintiff  could 
have  taken  an  assignment  of  the  claim,  and 
been  entitled  to  recover  it;  and  there  really  is 
no  good  reason  to  defeat  his  claim  as  it  is  here 
presented. 

Exceptions  overruled, 
f  Walton,  Virffiii,  Libbey,  Haakell  and 
Whitehouse*  c/7.,  concur. 


Inhabitants  of  PHILLIPS 
Inhabitants  of  MADRID. 
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1.   Statutory  prohibition  of  the  ir^illtj- 
party  to  remarry  within  a  certain  time  after 


a  decree  of  divorce  has  no  force  oiit  of  Uie  Stttr 
In  which  the  decree  is  granted. 
8.   The  Maine  Statnteprohibitiiv  the  giditr 
party  in  a  divorce  suit  to  remarry  apphet  oaiy 
to  divorces  granted  by  the  oouria  in  that  State. 

(March  12, 1801.) 

CASE  from  Franklin  County  submitted  upoo 
an  agreed  statement  of  facts  for  the  opin- 
ion of  the  full  court  in  an  action  broaebt  lo 
recover  compensation  for  poor  supplies  uleged 
to  have  been  furnished  by  plaintiff  to  peaaas 
having  a  legal  settlement  in  defendant  Towil 
Judgment  for  plaintiff. 
The  facts  sufficiently  appear  in  the  opinioiL 
Mr.  Prince  A.  Sawyer,  for  plainUff: 
While  the  courts  of  one  State  can  sunder  the 
bonds  of  matrimony  when  the  libelant  is  a 
resident  within  the  jurisdiction  of  the  court. 
and  thus  free  both  parties, — ^for  when  ooe 
ceases  to  be  a  husband  the  other  ceases  to  he  s 
wife, — yet  no  extraterritorial  penalty  or  con- 
dition can  be  pronounced. 
Steams  v.  United  States,  2  Paine,  C.  C\  SOL 
The  marriage  prohibition   connected  inth 
the   Massachusetts   Divorce   Laws   does  doC 
affect  a  marriage  contracted  by  the  libelee  in 
another  State. 

West  Cambridge  r.  Lexington,  1  Pick.  510. 
The  prohibition  of  theilibelee  to  marry  again 
is  in  the  nature  of  a  penalty  enacted  ny  ihe 
State  of  Massachusetts,  but  "the  courts  of  one 
sovereignty  will  not  take  cognizance  of  and 
enforce  the  Penal  Code  of  another." 
/Yearns  v.  United  States,  supra. 
Mr,  SL  li.  Whiteomb  for  defendant 

Libbey*  J.,  delivered  the  opinion  of  the 
court: 
Assumpsit  for  pauper  suppliea  furnished  by 


Norn.— Scope  of  legisUxtive  enactments. 

Legislative  enactments  have  do  extraterritorial 
force,  and  when  a  state  law  forbids,  in  unqualified 
terms,  the  dolnir  of  an  act.  it  must  always  be  un- 
derstood that  the  thinflr  Is  only  forbidden  within 
the  State.  Charles  v.  People,  1  N.  Y.  180:  Sims  v. 
Sims,  76  N.  Y.  466;  National  Trust  Go.  v.  Gleaaon,  77 
N.  Y.  400;Van  Voorhls  v.  BrintnaU,  88  N.  Y.  18; 
Western  Transp.  &  C.  Co.  v.  Kllderhouse,  87  N.  Y. 
480. 

The  rights  and  incidents  of  a  marriage.  In  the 
country  where  celebrated,  shall  follow  and  be  al- 
lowed everywhere.  Royal  Bank  of  Scotland  v. 
Cuthnert,  1  Rose.  Cos.  Bk.  App.  481;  Andrews  v. 
Herriot.  4  Cow.  508.  note  a,  612. 

The  statute  and  decree  prohibiting  the  marriage 
of  the  guilty  party  can  have  no  effect  beyond  the 
territorial  limits  of  the  State.  Moore  v.  Hegeman, 
OJN.Y.BBl. 

A  statute  providing  in  general  terms  that  the 
guilty  party  shall  not  marry  after  divorce  applied 
only  to  divorces  granted  within  the  State.  Bullock 
y.  Bullock.  122  Mass.  8. 

But  whether  a  prohibition  has  any  effect  out  of 
the  State  where  the  divorce  Is  granted  has  been 
much  disputed.  In  most  States  such  a  prohibition 
is  regarded  as  a  penalty.  Van  Yoorhiee  v.  Brlnt- 
nall,  86  N.  Y.  18.  40  Am.  Rep.  606.  dtlng  most  of  the 
cases  decided  prior  to  1881. 

In  such  States  the  incapacity  to  marry  depends 
entirely  upon  the  prohibition;  the  marriac^  rela- 
tion Is  wholly  dissolved.  People  v.  Hovey.  6  Barb. 
117;  Moore  v.  Hegeman.27  Hun.  68;  Dickson  v.  IKok- 
son,  1  Yerg.  110. 
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Gonstitutionoi  prooisCofuon  ihe  smbieeL 

The  Constitution  of  the  United  States  pioriJw 
that  'full  faith  and  credit  shaU  be  given  In  each 
State  to  the  Public  Acts,  records  and  Judicfal  pro- 
ceedings of  every  other  Statei^'   U.  8.  Cooat.  ait.  4. 

•  1. 

And  the  Act  of  Congress  of  May  26^  ITIMl  after 
providing  for  the  mode  of  authenticatinirtbe  Aott% 
records  and  Judicial  proceedings  of  tbe  State*  has 
declared,  **And  the  said  records  and  Judicial  pro- 
ceedings, authenticated  as  aforesaid,  aimll  have 
such  faith  and  credit  given  to  them  in  every  oouit 
within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  from  whence  the 
said  records  are  or  shall  be  taken.^'  1  U.  8L  Scat,  at 
L.  p.  122. chap.  11;  U.S.  Rev. Stat. p.  170, egos.  See 
Shumway  v.  Stillman,  4  Cow.  SUk  D^Arcy  v.  Ketcfe- 
um.  62  (J.  8. 11  How.  166, 18  L.  ed.  648;  MUls  v.  Dor. 
yee,  11  U.  a  7Cnuich,  481.  8  L.  ed.  411;  Wood  v.  Wat- 
kinson.  17  Coon.  600. 

If  a  Judgment  is  conduaive  in  the  State  wtere  it 
Is  pronounced,  it  is  equally  conciasiveeverywlKre. 
See  Story.  Const.  •  1318. 

It  therefore  f oUows  that  'if  a  oourt  hM  JuiMto- 
tion  in  a  divorce  cause,  valid  aocordioir  to  tbe  law 
of  the  State  in  which  it  la  tak«i,  and  not  ohoozioas 
to  prindpies  of  interstete  comity,  and  tl  pR>- 
nounces  a  divorce,  and  the  deoree  has  beoome  mas- 
ter of  record  in  the  court,  it  la  binding  in  all  the 
other  States  of  the  Union.**  2  Bishop,  Mar.  and  Dlr. 

•  IWi  Wait,  Act.  and  Def  .  I  la 

The  general  doctrine  9UiUd. 
The  general  doctrine  is,  that  a  decree  of  dlverae 
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he  plaintiff  Town  for  the  relief  of  Lorestein 
Hinklcy,  Ella  R.  Hinkley,  as  his  wife,  and 
Barnard  C.  Hinkley  and  Harry  L.  Hinkley, 
their  sons.  ^ 

By  the  agreement  of  the  parties,  it  appears 

hat  Lorestein  Hinkley  had  his  legal  settlement 
in  the  defendant  town,  and  the  right  to  recover 
for  what  was  furnished  him  is  admitted.  The 
right  to  recover  for  the  supplies  furnished  Ella 
R.  and  the  two  sons  depends  upon  the  legalitv 
of  the  marriage  of  said  Lorestein  and  Ella  K. 
By  the  ttgreed  facts,  it  appears  that  said  Ella 
R.  was  legally  married  to  one  Ward  well  of 
Clinton,  in  this  State,  May  25,  1879;  that  she 
and  her  husband  afterwards  moved  to  Massa- 
chusetts, where  they  separated,  and  she  re^ 
turned  to  this  State;  that  while  she  wnsjl^esid- 
ing  here  a  libel  for  divorce  was  commenced  by 
her  husband  in  the  court  of  Massachusetts, 
duly  served  on  her  in  this  State,  and  that  a 
decree  nisi  of  divorce  was  granted  by  the  court 
there  in  November,  1882,  for  the  adultery  of 
the  wife,  which  was  didy  made  absolute  in 
November,  1888.  Said  Ella  R.  remained  in 
this  State,  and  on  the  6th  of  September,  1884, 
was  !duly  married  to  said  Hinkley,  in  said 
Town  of  Phillips. 

It  is  claimed  by  the  defendants  that  by  the 
Statute  of  Massachusetts,  and  of  this  State,  in 
1883,  a  husband  or  wife  for  whose  fault  a  di- 
vorce was  granted  could  not  marry  again 
within  two  years  from  the  decree  of  divorce, 
and  as  that  time  had  not  elapsed  when  the 
paupers  were/married.  in  September,   1884, 


their  marriage  was  illegal,  and  that  Ella  R. 
and  her  two  sons  do  not  take  the  pauper  settle- 
ment of  said  Lorestein. 

We  think  this  contention  is  not  sound. 
When  the  divorce  was  granted,  Ella  R.  was 
no  longer  the  wife  of  Wardwell.  Btirlen  v. 
Shannon,  115  Mass.  488;  Com,  v.  Putnam,  1 
Pick.  136.  The  prohibition  to  remarry  within 
the  time  named  was  in  the  nature  of  a  penalty. 
It  had  no  force  as  a  disability  to  remarry  out 
of  the  State  of  Massachusetts.  It  did  not  at- 
tach to  the  person  of  the  wife  in  this  State. 
This  rule  is  held  in  many  courts.  Cox  v.  Combs, 
8  B.  Mon.  281;  People  v.  Chaw,  28  Hun,  810; 
PonvfordY.  Johnson,  2  Blatchf.  51;  Moore  v. 
Hegeman,  92  N.  Y.  521;  Van  Voorhis  v.  Brint- 
naU,  86  N.  T.  18;  Thorp  v.  Thorp,  90  N.  Y. 
602;  Van  Storeh  v.  OHffin,  71  Pa.  240;  Com. 
V.  Lane,  118  Mass.  458. 

Nor  does  the  prohibition  upon  the  guilty 
party  to  remarry  by  the  Statute  of  this  State 
attach  to  said  £}lla  R.  Our  statute  applies 
only  to  divorces  granted  by  the  courts  in  this 
State.  It  has  no  reference  to  a  decree  granted 
in  another  State.  Bulloek  v.  Bullock,  122  Mass. 
8. 

We  think  the  marriaee  of  said  Lorestein  and 
Ella  R.  was  legal,  and  that  the  plaintiffs  are 
entitled  to  judgment  for  the  full  amount 
claimed. 

Defendants  defaulted, 

Peters,  Ch.  J.,  and  W»ltoii»  Vir|^ 
Haskell  and  WhitehoaBe*  JJ.,  concur. 


from  the  bond  of  matrimony,  when  unincumbered 
by  any  statutory  limitatlODS  or  restrictions,  oper- 
ates to  release  the  parties  respectively  from  all  the 
obUgations  which  the  dissolved  marriage  imposed. 
In  other  words  ^'wltb  the  dissolution  the  obliga- 
tions arising  from  the  marriage  are  completely  dis- 
charfired,  and  the  parties  stand  in  the  same  position 
as  though  such  marriage  had  never  been  contract- 
ed." Field,  Ch.  J.,  in  Barber  v.  Barber,  16  Cat  878. 
And  see  Forrest  v.  Forrest,  8  Bosw.  661,  9  Abb.  Pr. 
289;  People  v.  Hovey,  6  Barb.  117. 

But  in  many  of  the  States  statutory  restrictions 
and  prohibitions  have  been  placed  on  one  or  both 
of  the  parties  to  the  divorce,  and  questions  of 
much  interest  have  arisen  in  respect  to  the  extent 
of  such  restraints.  Thus,  under  a  general  statute 
which  authorizes  a  divorce  and  also  forbids  the 
guilty  party  to  contract  a  second  marriage  during 
the  lifetime  of  the  innocent  party,  arises  the  ques- 
tion whether  such  guilty  party  may  marry  in  any 
other  State  or  ooimtry.  And  although,  agreeably 
to  the  weight  of  authority,  this  question  should  be 
answered  affirmatively  (see  West  Cambridge  v. 
Lexington,  1  Pick.  606;  Ponsford  v.  Johnson,  t 
Blatchf.  51;  Clark  v.  Clark.  8  Gush.  886;  Dickson  v. 
Dickson,  1  Terg.  110):  yet,- an  opposite  view  has 
been  entertained  In  some  of  the  New  York  cases. 
See  Cropeey  v.  Ogden,  11  N.  Y.  228;  Smith  v.  Wood- 
worth,  44  Barb.  198.  See  also  Williams  v.  Gates,  6 
Ired.  L.  685;  Wait,  Act.  and  Def .  art  2,  S  2. 

In  Harding  v.  Alden,  9  Me.  140,  it  was  held,  by 
the  Supreme  Judicial  Court  In  Maine,  that  a  decree 
of  divorce  did  not  fall  within  the  rule  that  a  Judg- 
ment rendered  against  one  not  within  the  State, 
nor  bound  by  its  laws,  nor  amenable  to  its  Jurisdic- 
tion, was  not  entitled  to  credit  against  the  defend- 
ants in  another  State;  and  that  divorces  pro- 
nounced according  to  the  law  of  one  Jurisdiction, 
and  the  new  relations  thereupon  formed,  ought  to 
be  ijeoognized,  in  the  absence  of  all  fraud,  as  opera- 
12  L.  K.  A. 


tive  and  binding  everywhere,  so  far  as  related  to 
the  dissolution  of  the  nuirriage,  though  not  as  to 
other  parts  of  the  decree,  such  as  an  order  for  the 
payment  of  money  by  the  husband.  This  Is  an  im- 
portant and  valuable  decision,  and  settles  the  ques- 
tion, so  far  as  the  Judicial  authority  of  a  single 
State  can  do  it,  against  the  English  rule,  and  places 
it  upon  the  same  principles  of  Justice,  good  morals 
and  policy  which  render  a  marriage  valid  by  the 
law  of  the  place  where  it  was  solemnized,  valid 
everywhere.   2  Kent,  Com.  18th  ed.  *110,  note  a. 

A  decree  in  a  divorce  suit  will  have  no  extrater- 
ritorial effect  when  the  defendant  is  domiciled  in 
another  State,  and  is  not  served  with  process,  nor 
with  notice  of  the  proceedings.  Doughty  v. 
Doughty,  28  N.  J.  Eq.  581. 

We  must  concede  that  a  State  may  adjudge  the 
status  of  its  citizen  towards  a  nonresident;  and 
may  authorize  to  that  end  such  Jadldal  proceed- 
ings as  it  sees  fit;  and  that  other  States  must  acqui- 
esce, so  long  as  the  operation  of  the  Judgment  is 
kept  within  its  own  confines.  But  that  Judgment 
cannot  push  its  efTect  over  the  borders  of  another 
State,  to  the  subversion  of  its  laws  and  the  defeat 
of  its  policy,  nor  seek  across  its  bounds  the  person 
of  one  of  its  citizens,  and  fix  upon  him  a  status, 
against  bis  will  and  without  his  consent,  and  in 
hostility  to  the  laws  of  the  sovereignty  of  his  alle- 
erianoe.    People  v.  Baker,  76  N.  Y.  78. 

The  courts  of  New  York  have  no  common-law 
Jurisdiction  over  the  subject  of  divorces,  and  their 
authority  is  confined  altogether  to  the  exercise  of 
such  express  and  incidental  powers  as  are  conferred 
by  the  statute.  Griffin  v.  Griffin,  47  N.  Y.  184;  Da- 
vis V.  Davis,  75  N.  Y.  221;  Kamp  v.  Kamp,  50  N.  Y. 
219. 

The  subject  of  divorce  is  exclusively  regulated 
by  statute,  and  actions  relating  thereto  can  only 
be  maintained  pursuant  to  statutory  provisions. 
Combs  V.  Combs,  17  Abb.  N.  C.  266. 
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MISSISSIPPI  SUPREME  COURT. 


STOWERS,  Appt., 

POSTAL  TELEGRAPH  CABLE  CO. 

(....Mtaa.....) 

Ck^mpensation  fbr  the  erection  of  a  tele- 
g^raph  line  in  a  street  must  be  ma4e  to 
abuttin^r  owners  altbouffh  tbe  fee  of  the  street 
Is  in  the  public  and  the  rligrht  thereto  cannot  be 
defeated  by  the  action  of  the  municipal  author- 
ities. 

(May  4, 1891.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Warren  County 
sustaining  a  motion  to  dissolve  an  injunction 
which  had  been  granted  to  restrain  defendant 
from  erecting  poles  in  the  street  in  front  of 
complainant's  property  in  the  City  of  Vicks- 
burg.     Beversed. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs.  Birchett  &  Shelton  for  appel- 
lant. 

Messrs.  Warren  Cowan  and  Mcintosh, 
Williams  &  Rusaell  for  appellee. 

Cooper,  J.y  delivered  the  opinion  of  tbe 
court: 

There  is  some  conflict  in  the  authorities, 
but  the  decided  weight  is  to  the  effect  that 
telegraph  lines  form  no  part  of  the  equip- 
ment of  a  public  street,  but  are  foreign  to 
its  use,  and  that  where  the  abutting  owner 
is  the  owner  of  the  fee  to  the  center  of  the 
street  he  is  entitled  to  additional  compensation 
for  the  additional  burden  placed  upon  his  land. 
Lewis,  Em.  Dom.  §  131,  citing  Board  of  Trade 
Teleg.  Go.  v.  BameU,  107  111.  507;  Dusenbury 


V.  Mutval  Teleg.  Co.  11  Abb.  N.  O.  440;  Mdrth 
politan  Teleph.  d  Teleg.  Co.  v.  CfdweU  Lead  Co. 
18  Jones  &  S.  488;  Tiffany  v.  United  Stata 
lUum.  Co.  10  Jones  &  S.  280;  Broome  y.  Xew 
York  d  N.  J.  Teleg.  Go.  42  N.  J.  Eq.  141,  5 
Cent.  Rep.  814  Contra,  Bewat  v.  Western  U. 
Teleg.  Co.  4  Mackey,  424;  Pierce  v.  Drew,  19S 
Mass.  75;  Julia  Bldg.  Asso.  v.  BeU  2'elepk.  Co. 
88  Mo.  258,  5  West  Hep.  357.  though  theques- 
tion  was  not  involved  in  the  decision  of  tbe  case 
then  before  the  court,  Arnold,  Ch,  J.,  in  The^ 
bold  V.  LouistiOe,  N.  O.  d  T.  B.  Co.,  66  Misb. 
279,  4  L.  R  A.  785,  stated,  in  delivering  the 
opinion  of  the  court,  that  there  was  no  dilfcr- 
ence  in  right  in  cases  where  the  owner  of  tbe 
abutting  land  owned  tbe  fee  to  the  center  of  the 
street,  and  those  in  which  the  fee  was  in  tbe 
public.  To  that  declaration,  and  upon  the  au- 
thorities there  cited,  we  now  give  the  force  of 
decision.  It  follows  that  it  was  not  compe- 
tent for  the  City  of  Vicksburg,  by  tbe  action 
of  its  municipal  authorities,  to  authorize  the 
erection  of  the  telegraph  wires  by  the  Tele- 
graph Company,  to'  the  injury  of  appellant, 
without  having  first  made  compensation  to  him 
for  the  injury  inflicted  up|On  him.  Tbe  author- 
ity granted  by  the  municipality  will  protect 
the  Company  in  its  interference  with  tbe  rights 
of  the  public,  which  is  represented  by  the  lo- 
cal authorities;  but  it  cannot  operate'to  with- 
draw from  the  appellant  his  right  of  property, 
and  confer  it  upon  the  Company.  That  right 
is  secured  by  constitutional  provision,  and  can 
onlv  be  secured  by  tbe  exercise  of  the  right  of 
emment  domain,  and  upon  due  compensAtkm 
being  first  made. 

T%e  decree  is  reversed,  the  injunction  rdn- 
stated,  and  cause  remanded. 


Jfora.— Construct  'on  of  telegravh  line;  rights  of  abut- 
ting owners. 

The  oonstruotion  of  a  telegraph  and  telephone 
Ine  on  a  railroad  oompany^s  right  of  way  imposes 
an  additional  servitude  or  burden  on  the  land,  for 
which  the  owners  are  entitled  to  compensation,  un- 
less constructed  in  good  faith  for  the  use  of  the 
railroad,  and  to  facilitate  the  operation  of  its  road. 
American  Teleph.  &  Teleg.  Co.  v.  Smith,  7  L.  R.  A. 
200,  71  Md.  536. 

A  telegraph  company  cannot  invoke  the  equita- 
ble power  of  the  court  to  restrain  InterfereDce  by 
abutting  owners  with  its  poles  in  city  streets,  even 
though  its  lines  have  been  erected  by  legislative 
sanction.  Metropolitan  Teleph.  &  Teleg.  Co.  v.  Col- 
well  Lead  Co.  67  How.  Pr.  868. 
12  L.  R.  A. 


Authority  to  construe^  a  mere  license. 

Statutes  giving  the  right  to  telegraph  companies 
to  erect  lines  upon,  over  or  under  streets  giant  oo 
Interest  in  the  streets,  but  at  most  confer  a  license 
which  can  be  revoked  by  the  I^egislature  at  any 
time,  American  Rapid  Teleg.  Co.  v.  Hees,  IS  N. 
Y.641. 

Even  if  they  gave  them  any  interest  therein,  k 
would  be  subject  to  tbe  general  power  of  tbe  Leff- 
islatureto  regulate  their  use  and  remove  sudilxiM 
if  they  should  become  a  nuisance,    llrid. 

Telegraph  lines  erected  in  the  streets  of  dtiee 
may  be  removed  therefrom  as  a  nuisance,  under 
proper  authority  from  the  Legislature;  and  such 
removal  is  not  a  taking  of  property  for  public  ok. 
Ibid. 


End  of  Cases  in  Book  XIL 


KKSUM^  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


SHOWING  the  Changes,  Progress  and  Development  of  the  Law  during  the  Last  Quarter 
of  the  Judicial  Tear  Beginning  with  Oct.  1, 1890,  Classified  as  Follows. 

L  Public,  Opficial  and  Statutory  Matters. 
II.  Contractual  and  Commercial  Rblationb. 

III.  Corporations  and  Associations. 

IV.  Domestic  Relations;  Personal  Capacity. 
y.  Fiduciaries  and  Rbpresbntatitbs. 

YI.  Torts;  Neoligencb  ;  Injuries;  Noisanceb. 
VII.  Property  Rights;  Liens;  Gifts;  Wills. 
VIII.  Civil  Remedies;  Rules  and  Principles. 
IX.  Criminal  Law  and  Practice. 


I.  Public,  Official  and  Statutory  Matters. 


Constitutional  Law, 
An  exceedingly  interesting  case  discussing 
what  is  meant  by  "the  law  of  the  land,"  and 
the  constitutional  provision  as  to  depriving 
persons  of  "property,"  decides  that  a  statute 
providing  that  personal  property  of  an  intestate 
lunatic,  if  derived  from  an  intestate  husband 
or  wife,  shall  go  to  the  latter^s  next  of  kin,  is 
unconstitutional.    (Tenn.)  70. 

A  license  tax  on  peddlers  is  not  an  unconsti- 
tutional regulation  of  commerce.  (D.  C.)  624. 
An  Indiana  case  of  great  importance  upholds 
the  power  of  the  Legislature  to  regulate  the 
pressure  of  natural  gas  in  pipes  within  the  State, 
and  holds  that  such  an  exercise  of  police  power 
does  not  constitute  an  unlawful  regulation  of 
interstate  commerce.    (Ind.)  652. 

A  mere  innovation  or  change  in  the  law 
does  not  impair  the  obligation  of  a  contract 
within  the  meaning  of  the  Federal  Constitu- 
tion.   (Pa.)  280. 

The  constitutional  protection  of  the  obliga- 
tion of  a  contract,  and  the  rule  that  it  cannot 
be  impaired  by  a  change  of  decisions,  is  illus- 
trated by  a  case  deciaing  that  a  mortgagee's 
right  under  a  mortgage  ^ven  by. a  married 
woman  when  the  state  decisiohs  held  that  she 
had  capacitv  to  make  it  cannot  be  i^ected  by 
the  overruling  of  those  decisions.  (Ala.)  856. 
An  important  decision  on  the  constitution- 
ality of  the  Act  of  Congress  known  as  the 
Anti-Trust  Law  sustains  it  in  all  respects.  (C. 
C.  M.  D.  Tenn.)  758. 

JExtradition. 
That  there  is  no  duty  to  surrender  fugitives 
to  another  government  under  the  law  of  na- 
tions Ib  declared  by  a  very  exhaustive  opinion 
revievring  the  authorities,  both  judicial  and 
executive,  although  in  conflict  with  the  rule 
laid  down  by  Kent  and  Story;  and  therefore 
under  the  Treaty  of  Mexico,  which  creates  no 
obligation  on  the  part  of  either  government  to 
surrender  its  own  citizens,  a  citizen  of  the 
United  States  cannot  be  surrendered  to  Mexico 
aa  a  fugitive.    (D.  C.  W.  D.  Tex.)  689. 
Appropriations;  Anesments;  Taxes, 
The  diBposal  of  sewage  by  cities  and  towns 
UL-RA. 


forming  one  sixth  of  the  State  in  population 
is  a*  public  purpose  for  which  the  Legislature 
can  appropriate  money.    (Mass.)  417.'' 

This  does  not  prevent  the  Legislature  from 
requiring  such  cities  and  towns  to  repay  it, 
although  they  do  not  have  the  title  to  the 
works  constructed  for  that  purpose.    Id. 

The  delegation  to  commissioners  of  the  ap- 
portionment of  the  expense  on  the  different 
cities  and  towns  may  be  made  without  giving 
them  anv  other  rule  than  to  apportion  it  as 
they  shall  deem  just  and  equitable,  subject  to 
approval  by  a  court,  and  tne  apportionment 
need  not  be  based  entirely  on  benefit  to  proper- 
ty.   Id. 

Coal  in  its  natural  state  may  be  severed  from 
the  ownership  of  the  realty  for  purposes  of 
taxatipp.    (111.)  247. 

The  •'capital  stock"  of  a  corporation  liable 
to  taxation  under  N.  T.  Laws  1857,  chap.  456, 
§  3,  is  the  actual  capital  owned  by  the  corpora- 
tion and  not  the  shares  of  stock.    (N.  T.)  762. 

An  elaborate  discussion  of  the  question  of 
the  exemption  of  church  property  from  street 
assessments  is  presented  in  a  case  which  de- 
cides that  no  such  exemption  is  implied^by  an 
express  exemption  from  taxation.     (Ga.)  852. 

The  tax  on  that  part  of  a  telegraph  line  in 
any  town  is  to  be  assessed,  under ~N.  T.  Laws, 
not  according  to  its  value  as  part  of  a  line  in 
operation,  but  according  to  the  actual  value  of 
the  property  actually  in  the  town.  (N.  T.) 
251. 

Personal  property  of  a  non-resident  invested 
or  habitually  kept  within  the  State  is  subject 
to  collateral  inheritance  tax  under  N.  T. 
Laws  1887.    (N.  Y.)401. 

A  certificate  by  the  proper  officer  that  there 
are  no  unpaid  taxes  on  certain  lands  is  con- 
clusive against  the  public  in  favor  of  one  who 
purchases  in  reliance  thereon.    (Pa.)  751. 

The  power  of  the  municipal  corporations  to 
tax  a  bridge  across  a  navigable  river  in  Arkan- 
sas extends  only  to  that  part  which  is  above 
high-water  mark,  although  one  half  of  the 
bridge  is  within  the  county  in  which  the  cor- 
poration is  situated.  (Ark.)  487. 
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(PUBUC,  OinCIAIi  AND 

Eminent  Domain,  | 

There  is  no  takiDf  of  property  within  the 
constitutional  provision  as  to  compensation  in 
the  case  of  damage  to  rice  fields  by  a  dam 
made  in  harbor  improvements,  which  raises 
the  low-water  level  in  a  navigable  river,  and 
destroys  the  drainage  of  the  fields,  and  in- 
creases their  liability  to  overflow  in  time  of 
freshets.    (C.  C.  8.  D.  Ga.)  673. 

A  railroad  is  located  so  as  to  exclude  appro- 
priation of  the  land  by  another  road  when  the 
company  has  made  a  definite  location,  but  not 
merely  by  staking  out  the  line.    (Pa.)  2^0. 

A  telegraph  line  in  a  street  is  held  in  Mis- 
sissippi to  be  such  an  additional  burden  that 
the  abutting  owners  are  entitled  to  compensa- 
tion, even  if  they  do  not  own  the  fee.  (Miss.) 
864. 

Municipal  Matters. 

An  ordinance  prohibitingsecondhand  cloth- 
ing to  be  brought  into  or  offered  for  sale  with- 
in a  town  without  first  proving  that  it  did  not 
come  from  a  place  where  contagion  or  infection 
is  or  has  been  prevailing,  is  unreasonable  and 
void  in  the  absence  of  any  epidemic  or  other 
apparent  necessity  therefor.    (Miss.)  628. 

The  validity  of  an  ordinance  establishing 
fire  limits  is  upheld  by  a  decision  which 'de- 
clares it  not  unreasonable  because  the  power  is 
reserved  to  grant  special  permits  for  wooden 
buildings  within  such  limits.    (Wash.)  150. 

A  city  owning  the  fee  of  streets  in  trust  for 
the  public  can  maintain  trespass  for  the  taking 
of  coal  beneath  the  surface,  althou&rh  the  sur- 
face of  the  streets  is  not  injured,  and  recover 
the  full  value  of  the  coal.    (111.)  526. 

A  public  pump  in  a  city  street  maintained 
by  city  authorities  is  not  a  nuisance  to  an  abut- 
ting lotowner,  and  a  well  abandoned  by  a 
former  owner  of  the  land  may  be  fitted  up  for 
public  use  without  consent  of  the  abutting 
owner.    (Ind.)  259. 

The  revocation  of  licenses  by  the  mayor  of 
a  city  without  notice  to  the  licensee  is  not  so 
unreasonable  or  oppressive  as  to  make  ordi- 
nances giving  him  that  power  invalid.  (R.  I. ) 
57. 

A  privilege  by  a  town  to  a  private  person  to 
place  weighing  scales  in  a  street  is  authorized 
by  Iowa  Code,  §  456,  and  after  he  has  incurred 
expenses  on  the  faith  of  it,  it  cannot  be  revoked 
unless,the  public  interest  requires  it.  (Iowa) 
115. 

Courts. 

An  action  arising  under  the  Interstate  Com- 
merce Act  is  held  by  the  Louisiana  Supreme 
Court  not  to  be  within  the  jurisdiction  of  state 
courts.    (La.)  725. 

Membership  in  a  state  bar  association,  which 
may  be  liable  for  the  costs  of  a  proceeding  to 
disbar  an  attorney,  does  not  disqualify  a  judge 
to  sit  therein.     (Ala.)  184. 

Amievs  Curire. 

An  interesting  case  involving  the  rights  and 
duties  of  an  attorney  as  amicus  curtce  hokis 
that  he  may  and  should  move  to  dismiss  a  suit 
if  he  knows  it  to  be  fictitious.     (Nev.)  815. 
Offlcers. 

That  the  rule  as  to  oflQcers  de  facto  does  not 
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J)bcisions. 

StATUTOBT  MAITSB8.) 

apply  to  a  mere  usurper  is  fllustrated  by  a  de- 
cision holding  an  election  void  when  ben  by  t 
mere  usurper  of  the  office  of  regBstrar.  (N.  C.) 
202. 

A  citizen  of  the  State  may  be  etisible  to  % 
county  office,  although  he  baa  moved  into  the 
county  so  recently  that  he  cannot  vote.  (Tex.) 
864. 

JBUcfions. 

Votes  may  be  given  for  the  same  man  ai  t 
candidate  for  two  incompatible  oflSoes.  iDL) 
126. 

'  The  decision  of  a  tie  vote  by  lot  is  not  a  vio- 
lation of  the  constitutional  provision  that  eiee- 
tions  shall  be  b^r  ballot,    and.)  235. 

The  prohibition  bv  Connecticut  Ekctioa 
Laws  of  words  other  than  those  expressly  per- 
mitted on  ballots  does  not  make  the  ballot  raid 
by  the  use  of  the  word  "for"  before  the  dibs 
of  the  office  to  be  filled,  but  does  make  il  void 
by  the  addition  of  otiier  words  to  the  Itpl 
name  of  the  office,  or  by  addition  of  tlie  mam 
of  a  candidate  for  an  office  not  then  to  be  fiOed 
at  that  election.     ((]k)nn.)  551. 

This  case  also  holds,  in  substance,  that  a  cit- 
izens' party  may  be  formed  for  the  purpose  of 
a  single  town  meeting  without  any  steps  ts 
perpetuate  itself.    Id. 

A  candidate  Independently  nominated  is  en- 
titled, under  the  Maryland  £lection  Laws,  to  a 
place  on  the  official  ballot  in  addition  to  that 
among  the  group  of  candidates  of  a  politicti 
party  which  has  also  nominated  him  in  eoa- 
vention.     (Md.)  586. 

The  word  "canvass"  in  the  South  Dakota 
statutes,  within  twenty  days  after  which  nonce 
of  a  contest  of  election  mnst  be  given,  inclndei 
the  decision  of  a  tie  vote  by  lot,  a.«  provided  by 
statute.    (8.  Dak.)  705. 

Statutory  Construction;  Repeal, 

The  question  whether  provisions  of  a  statoer 
are  directory  or  mandatory  is  raised*  in  a  ras 
holding  that  a  provision  that  the  ''derk  of  the 
court  shall  cite"  the  judge  of  another  disirict 
in  certain  cases  is  merely  directory  and  that  a 
citation  by  the  judge  with  the  assent  of  the 
clerk  is  sufficient.    (Conn.)  858. 

The  maxim  of  ^usdem  generic  is  disciand 
in  a  case  holding  that  the  words  '*all  other  of- 
ficers," following  an  enumeration  of  couctj. 
township  and  precinct  officers,  includes officen 
of  school  districts.     (111.)  125. 

A  dummy  railroad  operated  by  steam  is  held 
by  an  Alabama  decision  to  be  a  railroad  wiifaa 
the  meaning  of  statutes  regarding  the  operaiioa 
of  raUroads.    (Ala.)  880. 

A  person  selling  and  delivering  goods  ir<m 
house  to  house  being  included  in  the  desciip^ 
tion  of  a  "peddler"  in  a  Legislative  Act  is  oal 
taken  out  of  it  by  the  fact  that  he  is  paid  oolv 
by  a  salary.    (D.  C.)  624. 

The  term  "month"  in  a  sUtute  is  held  by  a 
Florida  decision  reviewing  numerous  decniea* 
to  mean  calendar,  not  lunar,  month.  iRa) 
770. 

A  statute  applying  to  a  certain  class  of  com- 
ties  created  by  the  Oonstilution  is  not  repetled 
by  a  general  statute  without  nesative  wof^ 
(Pa.)  192.  * 
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II.  COBTBACTUAL    ASD    OOMMBBOIAL    Rbi^ATIONS. 


Construction  and  JElffect  cf  ContracU, 

That  time  is  not  of  the  essence  of  a  contract 
unless  made  so  by  express  ai?reement,  or  the 
nature  of  the  contract  or  of  the  circumstances 
under  which  it  is  made,  is  reaffirmed  and  illus- 
trated by  an  Ore^n  decision.    (Or.)  1^9. 

Support  of  an  incompetent  person,  which  Is 
by  a  declaration  in  trust  made  a  charge  on  a 
farm.may  be  required  to  be  furnished  elsewhere 
than  on  the  farm,  where  there  is  nothing  in 
the  declaration  of  trust  to  limit  it  to  that  p&oe. 
(N.  Y.)  667. 

A  contract  to  leave  all  one's  property  at 
death  to  an  adopted  child  will  not  prevent  him 
from  transferring  it  without  an  attempt  to  de- 
fraud the  child.    (Ind.)  120. 

A  corporation  is  liable  for  money  loaned  to 
it  although  on  the  security  of  the  note  of  indi- 
Tiduals  only;  the  test  is  whether  the  note  was 
the  consideration  or  only  a  security  for  the 
money.    (Pa.)  228. 

A  contract  is  invalidated  by  the  subsequent 
enactment  of  police  regulations  which  render 
its  performance  illegal  as  to  one  of  the  parties. 
(Ind.)  652. 

Signature. 

A  cross-mark  alone  opposite  a  seal  may  con- 
stitute a  sufficient  signature  to  a  deed  when 
placed  under  a  clause  containing  the  grantor's 
name  and  saying  that  he  signed  his  name  and 
affixed  fiis  seal. 

The  letters  "D.  8.  C."  may  also  constitute  a 
sufficient  signature  by  a  witness  to  the  deed 
whose  name  was  Solomon  Davis.    Id, 
Delivery. 

Delivery  by  a  mortgagor,  a  few  hours  before 
killing  himself,  of  a  mortgage  for  record  at 
his  own  expense,  is  a  good  delivery  to  tbe  mort- 
gagee, although  the  latter  has  no  knowledge  of 
It  until  after  the  mortgagor's  death.  (Minn.) 
171. 

Consideration;  Public  Policy. 

A  minor's  abstiDence  from  intoxicating 
liquors,  etc.,  is  a  good  consideration  for  a 
promise  by  his  uncle  to  pav  him  money.  (N. 
Y.)468. 

The  establishment  of  a  new  butter  store  is  no 
consideration  for  an  agreement  of  grocers  to 
buy  butter  from  the  makers  for  two  years,  and 
such  an  agreement  is  void  as  tending  to  create  a 
monopoly.    (Iowa)  438. 

A  purchase  of  stock  by  a  broker  for  a  cus- 
tomer, who  puts  up  a  margin,  is  a  sale  of  stock 
on  margin  within  the  prohibition  of  the  Call 
fomia  Constitution.    (Oal.)  511. 

An  agreement  to  prevent  competition  in  the 
manufacture  of  fish  glue  under  a  patent  mak- 
ing an  article  of  great  value  out  of  one  nearly 
worthless  is  not  against  public  policy.  (Mass.) 
963. 

Statute  of  Frauds. 

A  writing  may  constitute  a  sufficient  memo- 
randum under  the  Statute  of  Frauds,  although 
it  is  made  subject  to  the  terms  of  another  not 
yet  in  existence  where  the  latter  is  subsequently 
procured  in  writing.    (Mass.)  561. 

Entry  under  a  parol  agreement  for  a  writ- 
ten lease  on  certain  conditions  creates  only  a 
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tenancy  at  will  until  a  written  agreement  i» 
made.    (N.  M.)67. 

A  promise  bv  the  owner  of  a  buildinc:  to  pay 
for  work  partly  finished,  made  to  induce  it» 
completion,  where  the  principal  contractor  for 
whom  tbe  work  was  begun  had  made  default 
in  payment,  is  an  original  and  not  a  collateral 
contract.    (Ind.)  502. 

Assignment. 

The  rule  that  a  contract  for  service  involving 
personal  skill  cannot  be  assigned  applies  to  a 
lawyer's  contract  for  an  option  to  purchase 
lands  in  consideration  of  the  use  of  his  skill  in 
removing  clouds  on  the  title.  (111.)  496. 
BescissioTK 

A  formal  re-entry  by  a  lessor,  who  has  re- 
mained in  actual  possession  of  the  premises,  is 
not  necessary  in  order  to  terminate  an  oil  and 
gas  lease,  and  his  election  to  forfeit  it  is  k  con- 
structional entry.    (Pa.)  290. 

A  purchaser  is  not  entitled  to  a  return  of 
money  paid  or  of  unpaid  purchase-money  notes 
on  the  vendor's  retaking  possession  of  the  prop- 
erty for  default  in  payment  of  an  installment, 
where  the  contract  gives  him  a  right  to  do  so 
and  reserves  title  until  all  is  paid.    (Mich.)  446. 

False  statements  as  to  the  market  value  of 
an  article,  made  to  a  dealer  therein  to  Induce  a 
purchase,  does  not  justify  a  rescission,  at  least 
where  it  is  clear  that  he  did  not  believe  them. 
(Mass.)  821. 

8aUs. 

A  conditional  sale  valid  where  it  is  made, 
by  which  the  title  is  retained  until  the  pur- 
chase money  is  paid,  may  be  upheld  against 
an  innocent  purchaser  from  the  original  ven- 
dee in  another  State  to  which  the  property  is 
taken  without  payment,  although  by  the  laws 
of  the  former  State  the  conditional  sale  would 
be  held  invalid  as  to  a  bona  fide  purchaser  be- 
cause not  recorded.    (Ala.)  700 

Acceptance,  after  inspection  or  fair  oppor- 
tunity to  inspect  It,  of  wheat  furnished  under 
a  contract  for  wheat  of  a  certain  grade,  pre- 
cludes the  buyer  from  denying  that  the  con- 
tract is  satisfied.  (Ky.)  399. 
Warranty. 

A  warranty  of  the  soundness  of  horses  is 
made  by  a  bill  of  sale  stating  that  they  are 
sound  and  kind.    (Vt.)  698. 
Bailment. 

RidinflT  a  hired  horse  a  few  miles  beyond  the 
point  to  which  he  was  hired  to  go  will  not 
make  the  hirer  liable  for  loss  of  the  horse, 
where,  after  returning  from  the  extra  trip,  he 
fell  on  the  homewarof  road  and  died  a  day  or 
two  afterwards,  unless  the  extra  ride  caused 
or  materially  contributed  to  this  result.  (€ki.) 
397. 

Innkeepers. 

A  check  for  a  valise  given  by  a  porter  with- 
out authority  to  a  transient  guest  on  his  de- 
parture is  not  sufficient  to  make  the  innkeeper 
liable  for  it.    (Ala.)  382. 

Carriers, 

A  passenger  is  chargeable  with  notice  of  the 
stipulations  of  a  ticket  for  a  voyage  which 
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did  not  read  them.     (Mass.)  840. 

A.D  Oregon  Code  ezieosively  reviews  the 
right  of  a  passenger  to  damages  for  forcible  ex- 
plusion  from  a  train  where  he  refuses  to  pay 
fare  and  his  ticket  does  not  on  its  face  entitle 
him  to  passage,  although  he  has  paid  for  it 
supposing  he  could  ride  on  it.  The  case  holds 
that  be  should  leave  the  train  quietly  and  seek 
a  proper  remedy  for  damages  or  else  pay  his 
fare.    (Or.)  823. 

A  contract  exempting  a  carrier  from  liabil- 
ity, valid  where  it  was  made,  will  be  upheld 
by  the  courts  of  a  State  in  which  such  con^ 
tracts  are  held  void  as  against  public  policy. 
(Mass.)  840. 

A  stipulation  fairly  and  voluntarily  entered 
into,  limiting  the  amount  of  recovery  for  loss 
of  goods  shipped  where  their  value  is  not  spec 
ified,  is  valid  even  if  the  loss  is  due  to  slight 
or  ordinary  negligence.    (Kan.)  799. 

Stage  propertv,  paraphernalia,  etc.,  are  not 
baggage  for  which  a  carrier  is  liable  as  an  in- 
surer unless  accepted  as  such  by  the  carrier. 
(Or.)  818. 

That  ioint  through  rates  for  transportation 
of  freight  may  be  compelled  by  statute  is  de- 
cided in ,  Iowa.  The  decision  also  holds  that 
carriers  may  be  compelled  to  send  carload  lots 
to  destination  without  unloading,  unless  at  the 
carriers'  expense,  and  that  the  transfer  of  less 
quantities  to  other  cars  must  be  a  cost  which 
is  to  be  made  a  part  of  the  through  rate. 
(Iowa)  480. 

Inmrancft. 

The  option  of  the  insurer  to  refund  the  pre- 
miums or  pay  the  policy  according  to  the  equi- 
ties of  the  case,  where  the  insured  died  by  his 
own  hand  while  insane,  is  not  waived  by  failure 
to  exercise  it  within  the  sixty  days  after  proofs 
of  loss  allowed  for  payment  if  it  is  made  with- 
in a  reasonable  time.    (Wis.)  690. 

Knowledge  of  an  insurance  agent  as  to  the 
deafness  of  the  insured  constitutes  a  waiver  of 
the  objection  that  such  deafness  is  a  bodily  in- 
firmity contrary  to  a  representation  in  his  ap- 
plication.   (N.  C.)  815. 

A  promise  to  pay  to  the  wife  of  the  person 
insured  a  sum  of  money  upon  his  death  for 
permission  to  take  out  the  insurance  is  void 
where  the  payee  has  no  insurable  interest  in. 
the  life.    (N.  C.)409. 

Life  insurance  payable  to  the  wife  of  the  in- 
sured or  in  case  of  her  death  to  his  children 
vests  in  her  if  she  survives  him,  although  she 
dies  before  obtaining:  it,  and  her  estate  therein 
will  not  go  to  his  children.  (Colo.)  209. 
BiUs  and  Notes, 

A  note  payable  to  a  certain  person  ''et  al., 
or  order,"  is  not  negotiable.    (Iowa)  488. 

A  promissory  note,  although  non-negotiable, 
need  not  express  any  consideration.  (N.  Y.) 
845. 

That  the  materiality  of  an  alteration  of  a 
note  does  not  depend  upon  the  fact  that  it  is 
a  detriment  to  the  party  claiming  to  be  released 


&  Co."  to  the  name  of  the  maker  of  a  note  ii 
a  material  alteration  as  to  an  iodoraer.  (Ala.) 
140. 

Signature  of  a  payee  to  an  assign noeot  writ- 
ten out  on  the  back  of  a  note  makes  him  liable 
as  an  ordinary  indorser.    (Minn.)  870. 

An  indorser  of  a  forged  bill  is  liable  to  tiie 
indorsee  on  its  dishonor  without  proof  of  d^ 
mand  or  notice.    (Utah)  484. 

The  time  for  notice  of  dishonor  of  a  note 
which  is  indorsed  when  overdue  is  the  same  at 
in  case  of  notes  indorsed  before  maturity,  al 
though  the  same  diligence  is  not  Deoeasuy  ii 
respect  to  demand.    (Tenn.)  727. 

An  assignment  of  a  note  carries  a  guaranty 
not  referred  to.  but  which  is  all  that  gives  the 
note  value.    (Conn.)  270. 

An  assignee  of  a  mortgage  and  note  seemed 
thereby  as  collateral  security,  to  whom  a  foiged 
copy  of  the  note  is  delivered  with  the  mort- 
gage, has  a  good  title  to  the  note  as  against  one 
to  whom  the  assignor  after  maturity  transfets 
the  genuine  note.    (Ohio)  41. 

Collateral  security  for  a  note  or  any  other 
liability  of  the  maker  does  not  constitute  a 
special  pledge  or  give  an  indorser  any  claim  Id 
preference  in  the  application  of  the  pioceeda. 
(Mass.)  181. 

Banks. 

Ortification  of  a  check  by  a  bank  on  the 
drawee's  application  releases  the  drawer.  (IIL) 
492. 

A  check  eiven  by  an  insolvent  to  his  cred- 
itor is  held  worthless  after  the  insolvent's 
death  if  not  previously  presented  or  certified, 
although  by  the  law  of  the  State  checks  are 
regarded  as  assignments.    (La.)  302. 

A  case  of  the  highest  importance  to  banks  and 
depositors,  decid«l  by  the  New  York  Court  of 
Appeals  in  almost  exact  conflict  with  the 
already  famous  Vagliano  v.  Bank  of  EnffUmi 
Case,  decides  that  a  depositor  withoot  negli- 
gence  is  not  prejudiced  by  the  fact  that  the 
bank  has  paid  money  on  checks  with  indofse- 
ments  of  the  payees'  names  forged  by  hiaderk. 
who  stole  the  checks;  thai  the  fact  that  the 
checks  were  payable  to  a  fictitious  person  does 
not  make  them  payable  to  t)earer  under  the 
New  York  statute,  where  the  maker  soppoaed 
the  payee  to  be  a  real  person.  (N.  Y.)  7!^. 
Interest. 

A  good  illustration  of  the  law  as  to  interesi 
on  contracts  between  citizens  of  differed 
States  is  presented  by  a  decision  that  note?  and 
a  deed  of  trust  signed  and  dated  in  Texas^  bai 
delivered  by  an  agent  in  New  York,  may  bear 
interest  according  to  the  law  of  Texas.  (Tex.i 
98. 

Money. 

Spanish  milled  dollars  constitute  a  cood  tea- 
der  for  ground  rent  reserved  in  such  doUars  at 
a  time  when  they  were  legal  tender,  altboniek 
thev  have  been  demonetized  by  Act  of  Cocigi«9i 
and  Spain  has  ceased  to  coin  them.    (FiL)219 


III    COBPOKATIONS  AND  ASSOCIATIONS. 

See  also  infra.  YI. ,  Bleetrxeity.  |  poration  to  bring  its  funds  within  the  costnl 

The  promotion  of  the  cause  of  temperance  is  of  equity  as  a  public  charity  and  prevent  div» 
too  vague  a  description  of  the  objects  of  a  cor- 1  ion  thereof  among  the  members.    (CaL)  117. 
12  L.  R  A. 


R£suh6  of  Dbcisions. 

(DOMSSnO  RkLATIONS;  PERSONAIi  CAPAGEtT^FlDUGZARIlS  AND  BBFRBSSNTATiyXg.) 


869 


The  state  board  of  agriculture  is  held  in  In- 
diana to  be  a  private  corporation,  although  no 
shares  of  stock  are  issued.    (Ind.)  664. 

The  State  only  can  question  the  right  of  for- 
eign corporations  to  hold  lands  in  excess  of 
the  amount  limited  by  statute.    (Qa.)  529. 

The  deed  of  a  corporation  may  be  lawfully 
acknowledged  by  a  representative  having  au- 
thority to  execute  it.    (N.  Y.)  588. 

The  doctrine  that  a  corporation  is  estopped 
to  deny  the  validity  of  a  contract  under  which 
'it  has  received  benefits  on  the  ground  that  it 
was  not  made  in  conformity  to  statutory  re- 
quirements is  upheld  io  the  case  of  a  water- 
works company  which  had  issued  bonds.  (G. 
C.  W.  D.  Pa.)  168. 

Directors, 

Directors  are  personally  liable  for  a  contract 
made  by  them  before  they  have  any  authority 
to  create  a  corporate  obligation.    (Ohio)  846. 
Stockholders. 

The  right  of  pledgors  and  pledgees  of  cor- 
porate stock  and  of  the  holders  of  a  majority 
of  the  stock  in  respect  to  voting  for  directors 
is  extensively  discussed  in  a  case  from  North 
Dakota.    (N.  Dak.)  781. 

The  rights  of  a  bona  fide  purchaser  of  stock 
issued  by  a  corporation  having  legal  authority 
to  do  so,  in  place  of  surrendered  stock,  are  to 
be  protected  where  be  had  no  notice  of  any 
illegality  in  the  surrender  and  cancellation  of 
the  original  certificate.    (Ind.)  498. 

The  doctrine  that  payment  of  subscriptions 


to  a  corporation,  made  in  property,  must  be  at 
its  real  value,  is  discussed  and  well  illustrated 
by  a  case  in  which  subscriptions  amounting  to 
$200,000  were  paid  by  $5,000  worth  of  prop- 
erty.   (Ala.)  307. 

The  liability  of  stockholders  as  partners, 
where  they  have  formed  a  foreign  corporation 
solely  because  they  could  not  organize  a  corpora- 
tion under  the  laws  of  their  own  State,  is  as- 
serted by  a  decision  of  the  Texas  Court  of  Ap- 
peals.   (Tex.)  866. 

Beeeiver. 

The  powers  of  a  receiver  of  an  insolvent  cor- 
poration are  held  not  to  extend  to  the  enforce- 
ment of  claims  against  stockholders  which 
creditors  of  the  company  might  enforce,  but 
as  to  which  the  corporation  is  estopped.  (111.) 
828. 

Church. 

A  church  site  and  edifice  may  be  sold  to  pay 
the  salary  of  the  pastor.    (Ga.)  155. 
Partnership, 

The  right  of  a  surviving  partner  to  borrow 
money  in  ffood  faith  to  pay  the  debts  of  the 
firm  IS  upheld  as  a  valid  claim  on  the  firm 
assets  under  an  assignment  for  creditors,  al- 
though the  firm  was  in  fact  insolvent  at  the 
time  of  the  loan.     (N.  Y.)  146. 

The  right  of  individual  creditors  to  be  paid 
out  of  the  separate  property  of  a  partner  in 
preference  to  firm  creditors  is  discussed  and 
upheld  on  a  review  of  the  authorities.  (Mo.) 
254. 


IV.  DoMKBTic  Relations;  Pbbsonal  Capacity. 


Statutory  prohibition  to  remarry  within  a 
certain  time  has  no  force  out  of  the  State  in 
which  the  decree  of  divorce  is  granted.  \Me.) 
862. 

ConBivance  of  a  husband  in  his  wife's  adul- 
tery is  not  shown,  where  he  already  suspects 
her  to  be  guilty,  by  merely  suffering  her  in  a 
single  instance  to  avail  herself  of  an  opportu- 
nity therefor  which  she  has  already  arranged 
without  his  knowledge,  even  though  he  pur- 
posely refrains  from  warning  her  because  he 
hopes  to  obtain  evidence  which  will  entitle  him 
to  a  divorce.    (Mass.)  524. 

The  right  to  alimony  on  decreeing  the  nullity 
of  a  void  marriage  cannot  be  conferred  by  a 
statute  passed  after  such  marriage  took  place. 
(W.  Va.)50. 

The  right  to  dower  does  not  exist  in  favor  of 
the  wife  on  annulment  of  a  marriage  which 
was  contracted  in  good  faith,  because  the  hus- 
band had  a  former  wife  living,  although  she 
had  not  been  heard  from  in  five  years  before 


the  second  marriage,  and  this  was  therefore 
valid,  under  New  York  laws,  until  its  nullity 
was  proclaimed  by  a  court.    (N.  Y.)  359. 

Disaffirmance  of  deeds  by  infants  is  discussed 
in  a  case  which  holds  that  any  unequivocally 
expressed  intention  to  disaffirm  after  coming 
of  age  is  sufficient;  but  where  the  infant  is  the 
grantee,  this  does  not  reinvest  title  without 
reconveyance.     (Ala.)  186. 

Insane  delusions  are  discussed  in  a  case 
which  defines  them  as  conceptions  that  origi- 
nate spontaneously  without  evidence  of  any 
kind  to  support  them,  and  can  be  accounted  for 
on  no  reasonable  hypothesis,  and  which  holds 
that  they  do  not  include  a  belief  of  aversion, 
formed  on  an  apparent  cause,  however  insuf- 
ficient.   (Or.)  161. 

The  discbarge  of  a  person  from  an  insane 
asylum  is  held  to  be  in  itself  a  restoration 
to  his  capacity  to  sue,  under  California  stat- 
utes.   (Cal.)  104. 


V.   PlDUCIARIBB  AND  ReFBESBNTATIVES. 


A  letter  acknowledging  indebtedness  and  say- 
ing that  the  money  is  in  Dank  and  to  be  consid- 
ered on  interest,  not  to  be  interfered  with  by  the 
writer  until  the  other  is  capable  of  taking  care 
ot  it,  creates  a  trust.    (N.  Y.)  468. 

The  right  to  support  out  of  the  net  rents  of 
m.  farm,  or  interest  on  its  price  if  sold,  which  is 
given  by  a  declaration  of  trust  made  by  a 
/grantee,  is  held  to  be  not  limited  to  support  on 
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the  farm,  and  the  trustee  is  held  to  have  a  duly 
of  actual  supervision  and  a  responsibility  which 
is  not  escaped  by  transferring  the  land  charged 
with  the  support.    (N.  Y.)  667. 

A  person  can  recover  back  money  paid  to  a 
broker  as  commissions  on  discovering  that  he 
was  acting  as  agent  for  the  other  party  also. 
(Pa.)  895. 

A  foreign  executor  who  takes  out  ancillary 
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letters  is  subject  to  suit  even  by  a  Don-resident 
creditor.    (N.  Y.)  287. 
Executors  de  ion  tart  are  not  recognized  by 
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the  laws  of  Missouri,  as  the  staiatory  systen 
of  administration  is  inconsistent  with  the  cm- 
mon  law  in  that  regard.    (Mo.)  187. 


VI.  Touts;  Nbgliobncb;  Ikjitribs;   Nuisavcbs. 


Caneeraion, 
Wrenching  machinery  from  a  mill  a^inst 
the  protest  of  a  co-tenant,  and  carrymg  it 
away,  may  constitute  conversion.    (N.  C.)  «01. 

Buildings. 

Permitting  a  stairway  carpet  with  holes  in 
it  to  remain  on  the  stairs  of  a  tenement  house 
with  notice  of  its  condition  renders  the  owner 
liable  for  injuries  to  a  tenant  from  a  fall  caused 
by  catching  her  foot  in  one  of  the  holes.  (N. 
Y.)848. 

A  contractor  is  not  liable  to  a  stranger  to  the 
COD  tract  for  injuries  caused  by  de^cts  in  a 
building  which  has  been  completed  and  ac- 
cepted by  the  owner.    (Pa.)  822. 

A.  presumption  of  negligence  from  the  fact 
of  an  accident  arises  in  the  case  of  the  fall  of 
a  heavy  sign  by  its  own  weight.    (Ark.)  189. 

In  PMie  Service. 
Negligence  in  blasting  for  a  schoolhouse  is 
within  the  rule  that  negligent  or  defective  ^r- 
forma  nee  of  public  service  creates  no  liability. 
(Mass.)  160. 

li\fants. 
A  child  of  tender  years  may  be  chargeable 
with  the  consequences  of  his  own  negligence 
when  injured  while  trespassing.    (Pa.)  216. 

Railroad  Injuries. 

It  is  negligence  to  run  a  railway  train  with- 
out a  cow-catcher  on  the  engine.    (Ala.)  108. 

Riding  on  the  platform  of  a  street-car  when 
there  is  room  inside  is  not  negligence  per  se. 
(Mich.)  129. 

It  is  not  negligence  as  matter  of  law  for  a 
person  who  has  stepped  off  from  a  railroad 
track,  to  allow  a  train  to  pass,  to  step  on  attain 
without  looking  out  for  the  rear  section  of  the 
train,  which  was  broken  off  and  following  it 
some  distance.    (Tenn.)  184. 

An  attempt  to  board  a  moving  train  is  negli- 
gence as  matter  of  law  if  made  by  one  in  a 
safe  position,  and  without  necessity,  where  a 
misstep  would  involve  serious  consequences. 
(N.Y.)429. 

The  duty  of  a  railroad  company  to  have 
lookouts  on  the  front  of  a  train  is  held  to 
apply  to  the  rear  section  of  a  train  which  is 
broken  in  two,  if  there  were  employes  upon  it 
who  could  have  acted  as  lookouts.  (Tenn.)  184. 

A  railroad  company  contracting  to  furnish 
cars  for  stone  at  a  quarry,  and  charged  with 
the  duty  of  selecting  them,  is  liable  to  a  ser- 
vant of  the  quarryman  for  failure  to  use  ordi- 
nary care  to  select  safe  cars,  although  it  would 
not  be  liable  to  him  for  breach  of  duty  arising 
purely  under  the  contract.    (Mo.)  746. 

Injury  by  Servant. 
A  street-railway  company  is  liable  for  its 
driver's  abuse  of  a  passenger  and  threatening 
to  arrest  him  for  giving  him  counterfeit  money, 
but  not  for  an  arrest  which  the  driver  causes 
to  be  made  without  any  instructions  to  do  so. 
(La.)  337. 
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Injury  to  Servants, 

Proper  rules  for  the  conduct  of  his  bosiDm 
must  be  furnished  by  a  master  in  order  to  pre- 
vent liability  to  a  servant  for  negligenoe  of 
fellow  servants.    (N.  Y.)  454. 

The  duty  of  a  master  to  warn  or  instmct  hk 
servants  as  to  danger  is  discussed  in  a  cast 
which  holds  that  no  warning  is  neoesBaiyof 
the  obvious  danger  from  molten  iron  whicfa 
will  flow  into  a  trench  where  men  are  workiag 
if  a  wall  is  broken  through,  but  is  neoeasaiy  as 
to  the  danger  from  the  flying  of  the  metil 
when  the  "boil"  is  punctured  and  the  sbeS 
broken.    (Ala.)  282. 

A  rule,  not  expressly  assented  to  by  an  em- 
ploy§,  that  he  must  take  all  risks,  and  thai 
remaining  in  the  service  is  an  acceptance  of 
the  rule,  does  not  bind  him.    (Ga.)  842. 

The  assumption  of  known  risks  appiies  to 
the  case  of  a  brakeman  who  is  inlured  by  a 
low  bridge  over  a  railroad  track,  of  which  he 
had  knowledge.    (W.  Va.)  297. 

A  panic-stricken  employe  is  not  relieved 
from  the  duty  of  diligence  to  escape  fron 
danger,  although  less  diligence  may  be  reqcrired 
of  him.     (Ala.)  282. 

A  verv  vigorous  discussion  of  the  tme  rule 
of  liability  for  negligence  of  fellow  servants  is 
presented  in  a  Korth  Dakota  case,  whidi  d^ 
cides  that  the  character  of  the  woric  in  which 
the  negligence  occurr^  is  the  test,  and  od  the 
relative  rank  of  the  servants.    (N.  Dak.)  97. 

Failure  of  a  railroad  company  to  famish 
transportation  to  a  place  where  food  and  siieiter 
can  be  procured  to  a  car  repairer,  sent  oat  to 
repair  a  car,  on  account  of  which  he  is  oon- 
pelled  to  walk  nine  miles  in  the  night  in  cM 
and  dangerous  weather  in  order  to  find  shelter, 
renders  the  company  liable  for  injuries  tberehv 
sustained,  and  is  the  proximate  cause  of  sock 
injuries.     (Minn.)  257. 

Proximate  Cause, 
See  also  last  point,  supra. 

The  question  of  proximate  cause  is  again  ih 
lustrated  in  a  case  where  the  negligence  wbiek 
caused  a  collision  at  one  crossing  Is  held  the 
cause  of  injury  at  a  second  crossing.  (Ps.! 
268. 

The  rule  that  a  negligent  act  or  omisslwi 
will  not  constitute  negligence  if  it  was  merely 
a  condition  and  not  a  proximate  cause  of  the 
injury  is  applied  to  the  case  of  a  servant  who 
was  injured  by  a  falling  wall  of  which  be  had 
no  warning,  while  he  was  disregarding  a  wan- 
ing of  another  danger.  (Conn.)  279. 
Injury  on  Rightcap  or  Bridoe. 

A  town  is  not  relieved  from  liahuilT  for  ie- 
jury  to  a  traveler  by  the  fact  that  the  tnnoceat 
act  of  another  traveler  co-operated  with  a  de- 
fect in  the  hisrhway  in  producing  the  injoiT. 
(Mass.)  249. 

A  telegraph  wire  hanging  so  low  across  a 
highway  as  to  cause  an  injury  will  render  s 
town  liable  if  it  had  notice  or  ouriit  to  haw 
had  notice  of  the  defect.     (Minn.)  249. 


Biksuuk  OF 
CPbofbbtt  Bights; 
The  narrowness  of  a  bridge  and  the  insuffi- 
dency  of  its  railings  are  not  the  proximate 
cause  of  an  injury  to  one  whose  cutter  was 
dragged  off  the  bridge  by  his  horse,  which  fell 
and  broke  the  railing  in  consequence  of  dis- 
ease or  choking  by  the  harness.    (Iowa)  482. 

Adt  of  CM. 
An  injury  caused  by  a  March  wind   not 
stronger  than  might  be  expected  at  that  season 
is  not  the  act  of  Qod.    (Ark.)  189. 

NuiMneet, 
The  history  and  nature  of  nuisances  and  the 
remedies  therefor  are  discussed  in  a  very  clear 
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opinion  in  a  West  Virginia  case  concerning  an 
alleged  nuisance  of  the  noise  of  a  manufactory; 
(W.  Va.)  63. 

Deposits  of  coal  slack,  etc.,  by  a  mining 
company  where  they  are  washed  down  by  a 
stream  to  the  injury 'of  others  make  the  com- 
pany liable  for  the  damages,  if  the  results 
could  have  been  anticipated  by  persons  of  or- 
dinary intelligence  and  prudence.    (Ohio)  577. 

A  public  pump  in  a  street  maintained  by  a 
city  is  held  not  to  be  a  nuisance  to  an  abutting 
owner  where  the  well  had  been  abandoned  by 
a  former  owner  and  fitted  again  for  use  by  the 
city.    (Ind.)  250. 


VII.  Pbopkbty  Rights;  Libns;  Gifts;  Wills. 


Property. 

The  right  to  transmit  property  by  inherit- 
ance is  **  property  "  within  the  meaning  of  a 
constitutional  provision  as  to  depriving  of 
property;  but  the  next  of  kin  of  a  living  person 
have  no  "property"  in  his  estate  within  the 
meaning  of  such  a  provision.  (Tenn.)  70. 
LasB. 

The  rule  as  to  repairs,  rather  than  that  as  to 
building  contracts,  governs  on  the  destruction 
by  fire  of  a  building  nearly  completed,  for 
which  the  contractor  was  to  furnish  part  only 
of  the  labor  and  materials.    (Mass.)  571. 

The  loss  by  fire  of  a  house  in  possession  of  a 
vendee  under  a  defective  deed  falls  upon  him 
where  he  is  the  equitable  owner  of  the  premi- 
ses.   (Wis.)  178. 

The  question  who  must  bear  the  loss  in  case 
of  the  neglect  of  an  officer  to  record  a  deed 
delivered  for  record  is  decided  against  the 
grantee  as  between  him  and  a  bona  fide  pur- 
chaser.   (Wash.)  884. 

Transfer  of  Pdesesnon. 

On  an  exchange  by  husband  and  wife  of  his 
wagon  for  her  sleigh,  which  were  both  kept 
before  and  after  in  a  barn  leased  by  him.  there 
U  no  such  change  of  possession  as  will  uphold 
her  title  to  the  wagon  against  the  husband's 
creditors.    (Vt.)  600. 

Hinrs. 

A  widow  is  an  heir  of  her  husband  within 
the  meaning  of  that  term  in  a  will  to  the  extent 
of  $5,000  up  to  which  she  is  given  an  estate  in 
fee  by  the  Massachusetts  Statute,  but  not  as 
to  the  estate  which  she  has  the  option  of  tak- 
ing in  lieu  of  dower.    (Mass.)  721. 

The  question.  "  who  are  the  heirs-at-law"  of 
a  person  within  the  meaning  of  a  Massachusetts 
will  which  gives  them  an  estate  in  a  certain  event. 
if  he  is  not  then  living,  is  to  be  determined  by 
the  law  of  Massachusetts,  although  the  person 
named  is  domiciled  in  another  State.    Id. 

The  statutory  right  of  children  not  named  in 
a  will  to  share  as  in  case  of  intestacy  is  not 
affected  bv  a  power  of  sale  contained  in  the 
-will.    (Cal)46. 

The  estate  of  an  heir-at-law  in  property  sub- 
ject to  sale  under  a  power  is  not  an  actual 
estate  until  the  power  is  exercised,  which  is 
alienable,  devisable  and  descendible ,  or  is  de 
termined  by  sale  under  the  power.  (N.  J.)  62, 
Electricity, 

A  question  of  very  great  importance  at  the 
present  time   is   discussed  in  two  impoiiant 
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opinions,  each  of  which  decides  that  no  vested 
rights  of  a  telephone  company  are  interfered 
with  by  the  introduction  of  an  electric  railway 
the  use  of  which  interferes  with  the  ground 
circuit  of  the  telephone  system.  (Ohio)  684; 
(0.  C.  M.  D.  Tenn.)  544. 

Ice. 
A  recent  opinion  as  to  the  right  to  cut  ice 
on  a  meandered  unnavigable  stream  holds  that 
the  same  rights  exist  in  the  ice  that  exist  in 
the  water,  and  that  any  person  who  can  get 
access  to  it  without  repassing  on  the  land  of 
riparian  owners  may  cut  the  ice  and  acquire 
property  therein.    (Iowa)  588. 

Trees. 

The  rights  of  adjoining  owners  to  trees  on 
the  boundary  line  are  those  of  tenants  in  com- 
mon, and  one  may  enjoin  the  other  from  cut- 
ting them  down.    (Iowa)  484. 
Private  Way. 

A  fence  may  be  made  along  a  statutory  pri- 
vate road  if  necessary  to  its  reasonable  en- 
joyment, as  for  driving  cattle,  especially 
where  the  owner  of  the  soil  has  land  on  one 
side  only.    (Mich.)  601. 

^ Docks  and  'Wharves. 

The  right  to  a  dock  between  low-water  mark 
and  the  channel  of  a  river  may  be  reserved  on 
conveyance  of  the  adjacent  land,  under  a  stat- 
ute giving  owners  the  right  to  construct  such 
docks  below  low- water  mark.    (Mass.)  617. 

A  decision  of  the  Supreme  Court  of  the 
State  of  Washington,  extensively  reviewing 
the  authorities,  holds  that  a  riparian  proprietor 
on  the  shore  of  the  sea  or  its  arms  has  no 
right,  as  against  the  State  or  its  grantees,  to 
extend  wharves  in  front  of  his  land  below 
high- water  mark.  (Wash. )  632. 
PatenU. 

The  patentability  of  a  combination  of  old 
elements  is  clearly  discussed  in  a  case  deciding 
that  the  result  produced  by  the  combination 
must  be  due  to  their  co-operative  action;  and 
that  an  element  which  does  not  affect  the  ac- 
tion of  all  the  others  destix)ys  the  patentability 
of  the  combination,  making  it  a  mere  aggrega- 
tion. (C.  0.  8.  D.  N.  Y.)  107. 
Tenancy. 

Title  to  the  hay   oats,  and  straw  is  not  re- 
served to  the  owner  of  a  farm  as  against  at- 
taching creditors  of  a  tenant,  under  a  lease  by 
which  the  tenant  agrees  to  raise  enough  stuff 
■  to  feed  the  stock  of  the  place,  or,  if  he  fails  to 
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do  so,  buy  what  may  be  necessary.    (N.  T.) 
848. 

The  right  of  a  person  under  a  lease,  giving 
bim  the  exclusive  right  to  quarry  stone  for  a 
term  of  years,  is  merely  an  incorporeal  heredit- 
ament and  not  an  estate  in  the  land;  and  such 
lease  gives  him  no  riebt  to  recover  as  owner 
for  stone  quarried  and  taken  awav  by  tres- 
passers.   (N.  Y.)60. 

Life  Tenant, 

A  life  tenant  cannot  make  a  valid  agreement 
for  the  removal  of  buildings  erected  on  the 
land  if  they  are  not  within  any  of  the  excep- 
tions to  the  rule  against  removal  of  fixtures. 
(Ark.)  87.   * 

LieTM;  Judgments. 

The  doctrine  of  exemption  of  a  public  cor- 
poration from  mechanics'  liens  in  Pennsyl- 
vania applies  to  a  water  company  which  is 
bound  to  furnish  water  at  reasonable  rates  and 
after  twenty  years  to  transfer  its  works  to  a 
municipality  if  required  at  a  certain  amount 
above  cost,  and  which  is  protected  from  com- 
petition until  it  can  pay  a  certain  dividend. 
(Pa.)  324. 

Mechanics'  liens  on  a  building  erected  on 
land  purchased  under  a  contract  are  8ui)erior 
to  the  vendors*  lien.     (Neb.)  38. 

One  who  has  attached  real  estate,  but  has 
not  obtained  judgment,  is  a  **creditor  having  a 
lien"  within  the  meaning  of  the  Minnesota 
Statute  relating  to  rSemption  of  land. 
(Minn.)  741. 

The  technical  common-law  rule  that  a  judg- 
ment lien  did  not  attach  to  a  mere  equitv  is 
not  in  force  in  Minnesota,  although  not  abro- 

fated  by  statute  as  all  reasons  for  the  old  law 
ave  ceased  to  exist.    Id. 
A  purchaser  of  land  from  Daniel  J.  Murphy 
is  not  charged  with  notice    of   a    judgment 
docketed  against  Daniel  Murphy.    (Pa.)  58. 

Homestead. 

In  a  hotel  which  is  exempt  as  a  family  home- 
stead rooms  used  for  hotel  purposes,  but 
which  cannot  be  reached  witibout  going 
through  rooms  used  by  the  family,  are  part  of 
the  homestead.    (Iowa)  477. 

A  tenant  in  common  has  no  homestead  right 
in  the  premises  in  Tennessee.    (Tenn.)   519. 

Land  held  by  husband  and  wife  as  tenants 
by  entireties  is  subject  to  the  Tennessee  Home- 
stead Laws,  making  an  exemption  of  real  es- 
tate belonpng  to  the  head  of  a  family  to  the 
amount  of  $1,(X)0.  (Tenn.)  614. 
Powers. 

No  limitation  of  time  is  imposed  upon  a 
power  in  the  nature  of  a  trust  not  limited  in 
terms,  unless  the  rule  against  perpetuities  is 


involved  or  the  power  is  controlled  by  an  ia- 
herent  quality  in  the  nature  of  the  trost  oi  ia 
the  object  for  which  the  power  was  gruiled. 
(N.  J.)  62. 

Trust. 

The  rights  of  creditors  to  income  given  bv  a 
trust  in  favor  of  their  debtor,  free  from  'bb 
creditors,  with  another  dispositioD  provided 
the  court  should  hold  it  subject  to  his  debti, 
extend  only  to  income  accni^  before  socfa  d^ 
cision.    (Kv.)  87. 

A  deed  m  trust  for  a  married  woman  and 
her  children,  she  having  none  at   the  Hoe, 
gives  her  the  whole  estate.    (Ga.)  157. 
Gift. 

A  gift  of  a  note  without  delivery  cannot  be 
made  even  by  a  sealed  instrument,  at  lent 
where  this  shows  an  intent  merely  to  give  the 
money  when  the  note  was  collected.  (Ind.) 
506. 

WiUs. 

The  lack  of  testatrix's  signature  at  the  end 
of  an  instrument  written  by  her  own  hand  and 
containing  her  own  name  at  the  beginning  b 
not  supplied  by  her  statement  that  the  instni- 
ment  is  her  wi)]  and  a  request  to  a  subsGribiBf 
witness  to  sign  it.  (N.  Y.)  452.  See  alsD 
supra,  II.,  Signature. 

A  widow's  election  to  take  against  the  will 
of  her  husband  is  equivalent  to  her  death  as 
respects  the  distribution  of  the  estate  under  the 
will,  and  any  loss  to  beneficiaries  by  reason 
thereof  must  come  out  of  the  residuary  legacy 
alone,  if  there  is  enough  left  to  pay  the  specific 
legacies.    (Pa.)  227. 

A  bequest  of  personalty  to  a  "oommnnlty'* 
in  a  foreign  country  is  valid  if  it  has  capacity 
to  take  by  the  laws  of  that  country.  (N.  T.) 
620. 

Legal  incapacity  of  a  legatee  to  perform  a 
condition  on  which  the  gift  is  made  will  pre- 
vent it  from  taking  effect,  although  the  time 
for  performance  was  subsequent  thereto. 
(Mass.)  110. 

The  legal  incapacity  of  a  town  to  support 
a  clergyman  entirely  clefeats  a  bequest  to  be 
made  *'  strictly  on  this  condition,"  that  it  ahdl 
support  him.     Id. 

A  bequest  for  an  art  institute  when  one 
worthy  of  the  city  is  founded  by  contributioa 
of  citizens  is  not  void  for  indeflnitenesa,  and  i» 
charitable;  nor  is  it  void  for  remoteness  where 
the  income  is  to  be  given  annually  in  themeaa- 
time  in  prizes  for  the  best  works  of  art  pco- 
duced  by  artists  of  the  State.    (R.  I.)  414. 

Silence  of  the  legatee,  who  had  said  she 
was  to  be  paid  $10,000  on  the  reply  of  the 
testatrix  that  $3,000  of  it  had  been  i^d,  is  ooi 
an  admission  of  such  payment.    (Haas.)  5ML 


YII.  Civil   Rbhbdtbs;    Rules   akb   Princiflbs. 


Law  and  Equity. 

The  distinction  between  law  and  equity  ju- 
risdiction in  federal  courts  is  illustrated  by  a 
decision  that  a  remedy  in  an  action  at  Uw  to 
enforce  a  specific  lien  upon  property  conveyed 
to  secures  note  cannot  be  enforced  m  u  federal 
court.    (C.C.  S.  D.  Ga.)  681. 

Abstract  Questums. 

The  refusal  of  a  court  to  decide  abstract 
questions  is  well  illustrated  in  a  case  where 
12L.  R.A. 


the  court  refused  to  decide  as  to  the  legal- 
ity of  a  proposed  contract  between  plaintifl 
and  defendant  in  an  action  for  trespass 
which  they  presented  by  a  atipulatioQ  as  a 
basis  for  a  judgment  in  the  caae.  (HL) 
826. 

For  Breach  of  Statutory  Duty. 
An  action  of  tort  will  lie  for  a  railroad  cott> 
pany's  breach  of  its  statutory  duty  to  slop  al  a 
station  for  a  passenger.    (&,  C.)  113. 


R^T7m£  of  Decisions. 
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Malieious  Pro$ecvtion, 
The  flDdiog  of  an  examining  magistiate  is 
only  prima  fade  evidence  of  probable  cause  in 
an  action  for  malicious  prosecution.    (Ean.) 

7eo. 

The  rule  that  a  malicious  prosecution  must 
have  terminated  before  a  suit  for  damages  will 
lie  does  not  apply  where  the  complaint  is  not 
of  the  action  but  of  an  excessive  attachment 
of  goods,  not  for  security  but  to  injure  the  de- 
fendant.   (Mass.)  288. 

Beeovering  Back  Money  Paid, 

The  right  to  recover  back  money  paid  un- 
der a  mistake  of  law  is  upheld  by  a  Connecti- 
cut decision  in  the  case  of  an  overpayment 
by  an  administrator  to  a  creditor,  both  mis- 
takenly supposing  the  estate  to  be  solvent 
(Conn.)  285. 

Money  paid  to  redeem  from  a  tax  sale  may 
he  recovered  back  where  the  sale  was  void  be- 
cause of  a  double  assessment.    (Pa.)  688. 
Reformation  of  Deed. 

The  fact  that  a  grantor  intended  to  convey 
only  his  own  land,  which  he  did  convey  as 
hounded  by  one  of  an  adjoining  owner«  will 
not  prevent  reformation  of  the  deed  for  mu- 
tual mistake  of  fact  where  both  parties  sup- 
posed that  the  land  staked  and  pointed  out  all 
belonged  to  him,  although  it  did  not;  and 
damages  for  breach  of  covenant  mav  be  had 
on  the  deed  as  reformed.    (Conn.)  278. 

Specific  Performance. 

Specific  performance  will  be  granted  to  the 
seller  of  stock  on  the  ground  of  mutuality  of 
rlghl  and  remedy,  where  the  purchaser  would 
be  entitled  to  such  relief  if  he  asked  it.  (W. 
Va.)  776. 

An  option  for  shares  of  stock  may  be  speci- 
fically enforced  if  they  have  a  unique  and 
special  value  to  the  purchaser.     Id. 

Exemption;  Gustodp  of  Law, 

A  "teamster  or  other  laborer"  who  "habitu- 
ally earns  his  living"  with  a  horse  or  team, 
within  the  meaning  of  an  Exemption  Law,  in- 
cludes one  who  sells  oil,  delivering  it  by  a  tank 
wagon  usually  driven  by  his  boy,  although  he 
naakes  a  few  sales  and  delivers  the  oil  at  the 
room  where  it  is  stored.    (Iowa)  476. 

Funds  set  apart  b^  an  assessment  society  to 
be  paid  to  the  families  of  members  are  exempt, 
under  Minnesota  Statutes,  from  seizure  by  le- 
gal process  for  debts  due  from  members  of  the 
family  of  a  deceased  member  or  from  the  so- 
cietv  itself.    (Minn.)  278. 

Money  sued  for  is  not  in  the  custody  of  the 
law  so  as  to  be  beyond  the  reach  of  garnish- 
ment, where  both  suits  are  in  the  same  juris- 
diction.   (R.  I.)  801. 

A  distributee's  share  of  money  in  the  hands 
of  a  clerk  of  court  is  subject  to  garnishment 
after  final  decree  and  order  of  distribution. 
(Cal.)  508. 

Remedy  of  Landlord, 
A  landlord's  lien  on  crops  for  rent  under  El. 
Rev.  Stat.,  chap.  80,  can  give  him  no  right  to 
maintain  a  personal  action  for  damages  against 
a  bona  fide  purchaser  from  the  tenant,  although 
be  may  follow  the  goods  and  distrain  for  his 
rent.    (111.)  605. 

Injunction. 
The  rule  that  an  injunction  will  not  He  to 
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prevent  a;^libel  does  not  apply  to  the  circulation 
of  posters,  etc.,  in  carrying  out  a  boycott,  but 
the  boycott  will  be  enjoined.  (C.  C.  8.  D.  Ohio) 
198. 

Money  paid  in  condemnation  proceedings 
may  be  kept  by  injunction  while  it  is  under  the 
control  of  the  court  and  applied  on  a  mortgage 
debt  where  the  mortgagee  has  been  omitted  by 
mistake  from  the  condemnation  proceedings. 
(111.)  84. 

Mandamus. 

Mandamus  is  the  proper  remedy  to  compel  a 
railroad  company  to  build  a  farm  crossing. 
(Wis.)  180. 

Writ  of  Poeeemon. 

The  common-law  rule  requiring  a  writ  of 
possession  in  aid  of  a  judgment  in  ejectment  to 
be  issued  within  a  year  and  a  day  is  not  in 
force  in  Illinois,  where  execution  on  judgments 
can  be  had  at  any  time  within  seven  years. 
(111.)  81. 

Limitation. 

An  application  of  a  payment,  if  made  to  a 
debt  already  barred,  will  not  remove  the  bar  as 
to  the  balance,  but  if  made  to  one  not  barred 
will  interrupt  the  running  of  the  Statute.  (Me.) 
712. 

Preference  by  Confeeeing  Judgment, 

Confessions  of  judgment  made  in  contempla- 
tion of  a  general  assignment  for  creditors  are 
held  m  New  York  in  harmony  with  most  de- 
cisions in  other  jurisdictions  to  be  within  the 
Statute  govemiotr  preferences  in  general  as- 
signments.   (N.  Y.)  808. 

Judgment  on  Penal  Bond. 

An  extended  discussion  of  the  rule  as  to 
judgment  on  a  penal  bond  is  presented  In  a 
case  deciding  that  where  the  bond  is  for  a  con- 
tinuing liability,  judgment  cannot  be  for  the 
penalty,  with  an  assessment  of  damages  so  far 
as  they  have  accrued,  leaving  future  damages 
to  be  recovered  bv  after  process  of  scire  facias, 
(Me.)  90. 

Damages. 

The  price  to  be  paid  to  a  volunteer  for  en- 
during suffering  caused  by  a  personal  injury 
cannot  be  regarded  as  the  standard  in  deter- 
mining the  amount  of  damages  in  an  action 
for  such  injury.    (Pa.)  698. 

Set- Off' 
Loss  caused  b^  unskillful  work  may  be  set 
off  affainst  a  claim  for  wages,  and  the  set-off  is 
not  limited  to  the  particular  days  during  which 
the  damage  was  done.    (Pa.)  821. 

Question  for  Jury. 
The  right  of  the  jury  to  determine  the  trade 
meaning  of  words  does  not  extend  to  the  de- 
termination whether  such  terms  in  a  contract 
relating  to  that  business  were  used  in  that 
meaning.    (S.  C.)  875. 

View  of  Jury. 

The  power  of  a  court  at  common  law  to  per- 
mit a  view  by  the  jury  of  premises  in  a  suit  for 
damages  to  them  is  exhaustively  discussed  in 
a  case  which  deeded  in  favor  of  that  power. 
(111.)  689. 

Presumptions. 

The  presumption  in  favor  of  the  validity  of 
a  judgment  does  not  extend  to  a  case  of  *per- 
sonal  service  on  a  defendant,  who  is  a  non- 
resident, where  the  proof  does  not  show  whether 
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(Grzxznjlii  Law 
or  not  the  service  was  made  within  the  State. 
(Mass.)  574. 

The  presumption  of  continuance  applies  to  a 
foreign  law  which  has  been  proved  by  a  gov- 
ernmental publication.    (N.  T.)  620. 
Ef>idenee, 

The  opinion  or  an  expert  mav  be  given  on 
the  question  whether  the  word  in  the  date  of  a 
written  instrument  is  "Jany"  or  "July."  (N. 
Y.)466. 

The  admissibility  of  opinions  of  witnesses  is 
discussed  in  a  case  in  which  opinions  as  to  the 
danger  of  a  broad  step  or  raised  part  of  a  sta- 
tion platform  were  excluded.    (Pa. )  298. 

Experienced  advertisers  and  distributors  of 
samples  are  competent  to  testifv  whether  or 
not  a  certain  number  of  samples  is  a  reasonable 
number  to  furnish  an  agent  in  one  year  for 
distribution.    (Pa.)  893. 

The  competency  of  declarations  of  a  man 
that  he  is  married  and  has  a  son  is  denied  so 
far  as  it  depends  on  the  rule  as  to  reB  aesta, 
where  he  never  lived  with  the  alleged  wife  or 
had  anvthing  to  do  with  the  son,  but  are  held 
admissible  to  show  the  legitimacy  of  the  son 
as  hearsay  in  case  of  pedigree.    (N.  T.)  886. 


Dboibionb. 
ASD  PBAoncs.) 

In  the  same  case  a  Judffment  for  plaintiff  ia 
an  action  for  seduction  of  bis  daughter  ia  hdd 
inadmissible  against  her  son  in  an  action  toe&> 
force  his  rights  as  heir  of  the  jadgment  defend- 
ant.   Id. 

And  the  mother  in  such  a  case  ia  held  not  to 
have  "any  interest  In  the  event"  which  mafcei 
her  incompetent  to  testify  to  the  fact  of  the 
marriajce.    Id. 

Declarations  of  voters  made  before  or  after 
election,  and  not  as  part  of  the  re$  yetta^  an 
not  admissible  in  an  election  contest  to  show 
their  disqualification.    (Ark.)  863. 

A  convincing  opinion  in  a  Masaachnselto 
case  decides  that  evidence  is  not  admiaaiUe  tr« 
show  subsequent  precautions  againat  other  ac- 
cidents as  an  admission  of  negligence  at  the 
time  of  an  accident.    (Mass.)  554. 

A  note  with  nothing  on  its  face  to  ahow  uj 
intent  to  bind  anyone  but  the  signer  cannot  be 
shown  by  parol  to  have  been  eiven  hv  him  » 
president  of  a  corporation.    (Ho.)  714. 

Books  of  a  corporation  are  not  evidenee 
against  a  director  or  stockholder  to  prove  sa 
account  against  him  in  an  action  on  behalf  of 
the  corporaUon.    (N.  T.)  478. 


IX.  Cbdcinal  Law  akd  Practicb. 


One  who  holds  intoxicating  liquors  for  mem- 
bers of  a  club  as  tenants  in  common  is  liable 
for  making  a  sale  without  license,  when  he 
furnishes  the  drinks  to  members  on  payment 
of  the  cost  price.    (N.  C.)  412. 

Authoritv  from  parent  or  guardian  to  sell  in- 
toxicating liquors  to  a  minor,  under  Georgia 
Statutes,  must  be  special  for  each  occasion,  and 
a  general  permit  without  limitation  as  to  time 
or  quantity  is  void  even  as  to  a  single  sale. 
(Ga.)488. 

A  gift  enterprise  includes  a  sale  of  colfee  on 
each  package  of  which  is  a  slip  concealing  the 
name  of  some  article  of  crockery,  to  whicn  the 
buyer  is  entitled.    (Md .)  89. 
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But  if  it  does  not  involve  the  element  of 
chance  it  cannot  be  prohibited  by  the  LegMi- 
ture,  even  though  ciurried  on  by  a  merchant  to 
secure  custom.    (Md.)  425. 

An  arrest  for  a  misdemeanor  cannot  be  made 
without  warrant  on  the  authority  of  a  letter 
from  a  police  officer  of  another  State.  (Mi&) 
379. 

The  error  of  allowing  a  prosecuting  attomcr 
to  comment  on  defendant's  failure  to  give  tn- 
dence  of  good  character  is  not  altered  by  the 
fact  that  the  defendant's  counsel  had  goneouV 
side  of  the  evidence  in  makinfr  statements  m  is 
his  good  character.    (Csk.)  449. 
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Aettons  elfeot  of  ooUusIoq  815 
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altered  or  forged  note  140 

Appeal;  exceptions  to  ezduBlon  of  evidence; 
purpose  and  effect;  when  must  be  taken; 
must  be  specific  684 

AMdfpoment;  of  contracts  for  personal  ser- 
vices 4B6 

Bailment;  letting  of  horse  for  hire  807 

Banks;  effect  of  certification  of  check  4SSi 

Belation  to  depositors:  pass  book  as  evidence 
of  right  to  draw  money;  paying  out  cus- 
tomer's funds:  loss  by  payment  on  forged 
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Constructive  notice  to  purchaser  after  ma- 
turity 41 
Indorsement  and  transfer  without  recourse  870 
Indorser  cannot  question  maker's  signature  484 
Presentation,  demand  and  notice                   727 
Implication  of  consideration                          845 
Boycotting.   See  Ck>NSPiKAOT. 
Bnildings.   See  Munioipaii  Corporations. 
Canlers;  passengers  on  car  platform              129 
IdabiUty  for  torts                                            118 
Liability  for  tortious  acts  of  agents;  assault- 
ing passengen  ejecting  passenger  from 
train                                                              887 
Election  of  passenger  for  refusal  to  pay 

fare  828 

Stipulation  in  ticket  840 

Railronds  as;  rates  of  freight;  long  and  short 
hauls;  interstate  regulations;  duty  to  pub- 
lic; reasonableness  of  rates  for  local  traf- 
fic; through  rates;  connection  with  bridge 
company;  refusal  to  furnish  cars  486 

Duty  to  furnish  proper  cars  746 

Limiting  liability  by  contract;  valuation 
fixed  in  bill  of  lading  799 

Charltablcnses  and  trosts;  what  consti- 
tute; for  benevolent  purposes;  uncertainty 
as  to  bequests  414 

Cheeks.   See  Banks. 

Citisenship;  of  State  864 

Collosion.   SeeAcnoN. 
Commerce;  interstate,  power  of  Congress  to 

regulate;  Wilson  Bill  624 

Domestic,  state  sovereignty  over  678 

CkMiditional  sales.   SeeSAues. 
ConJIict  of  laws;  extra-territorial  force  of 

statutes  862 

Conspiracy;  defined;  coercing  choice  of  em- 
ployment: lawful  combinations  of  work- 
men; boycotting;  combination,  when  a 
conspiracy;  printers*  unions;  dictation  to 
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Intimidation  and  threats;  when  conspira- 
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Effect  of  destruction  of  building  upon           911 
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contracts  166 

Individual  liability  on  contracts;  foreign; 
law  of  comity;  estoppel  to  deny  incorpo- 
ration 866 
Execution  of  deed  by  688 
Liability  for  acts  of  oiBcers                            714 
Stock  certificates,  ownership  of;  pledge; 
mode  of  transfer;  right  to  vote  upon;  .di- 
rectors, how  choeen  781 
Courts;  federal;  suit  by  assignee  of  chose  in 

action  681 

Concurrent  jurisdiction  of  federal  and  state  796 
Power  to  interpret  and  construe  statutes      886 
Custody  of  law.   See  Gabnishhbnt. 
Dama^^es;  measure  of  for  personal  injuries, 

pain  and  suffering  696 

Debtor  and  creditor;  one  receiving  credit 
responsible  for  the  debt;  effect  of  taking 
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Deed;  necessity  and  sufficiency  of  delivery; 
delivery  to  third  person;  in  escrow;  by  re- 
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delivery  ITl 
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Right  of;  power  of  general  government        67S 
Entireties.   See  Husband  and  Wifb. 
Equity;  Jurisdiction  to  correct  mistakes  878 

Escheat;  defined;  question  how  determined; 
procedure  to  declare;  interest  subject  to; 
title  or  possession  of  State  629 

Evidence;  opinion,  when  not  admissible  S99 

Expert  and  opinion  testimony  as  to  hand- 

876 
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writing,  and  weight  of:  qualification  of  ex- 
perts; comparison  of  handwriting  456 
Of  books  of  account  of  corporation  478 
Of  precautions  after  accident                        560 
Of  offer  to  sell  property;  admissions  of  party; 

view  of  Jury  600 

Presumptions  of  continuance  6S0 

Proof  of  oral  warranty  when  sale  is  in  writ- 
ing 608 
Declarations  as  to  marriage  or  pedigree        888 
Executors  aAd  administrators;  execu- 
tor de  8on  tort  187 
Sale  of  choses  in  action  406 
Fences;    statutory    provisions   concerning; 
rights  of  adjoining  owners;  unlawful  re- 
moval 
Cframishment;  of  property  in  custody  of  law 
Gas;  naturalf  as  article  of  commerce 
Gift  enterprise;  as  a  lottery 
Guaranty;  transfer  by  assignment  of  com- 
mercial paper 
Heirs;  who  are;  meaning  of  term 
Hi^h'wajrs;  obstructions  authorized 
Homestead;  exemption  of  portion  of  build- 
ing; use  of  portion  for  business  purposes; 
effect  of  renting  portion;  double  house 
In  estate  held  in  common 
Husband  and  wife;  second  marriage,  when 
void  db  inUU) 
Effect  in  other  States  of  prohibition  against 

re-marrying 
Tenancy  by  the  entirety;  right  of  husband; 

lease  or  conveyance  of  property 
Connivance  as  a  defense  to  divorce  suit;  ef- 
fect of  abandonment 
Fraudulent  transactions  between 
Ice;  on  river,  common  right  to  use  or  taJce; 
rights  of  riparian  owner;  on  private  wa- 
ters; sale  of  by  parol 
Infiuits;  what  necessary  to  disaffirm  contract 
Liability  for  necessaries;  olasslflcation  of 
contracCs;  what  are  necessaries 
Ii^unction;  against  co-tenant;  in  partition 

suit;  as  to  water  right 
Innkeeper;    responsibility  as   bailee;    for 
what  property:  for  property  lost  or  stolen; 
when  not  liable;  relation  of  guest  and  host 
must  exist;  who  is  guest;  mere  depositary 
Insolvency;    preferences  in    assignments; 
general  or  partial  assignment;  schedule; 
preference  by  Juderment 
Insurance;  certificates  in  benefit  society; 
dlsUnotlon  between  certificate  and  life 
policy 
Wager  policy  on  life 
Intoxicating^  liquors;  sale  by  social  club 

Sale  to  minor 
Joint  tenants  and  tenants  in  common; 
liability  of  tenant  in  common  tu  action  of 
trover;  exclusive  possession  of  property; 
destruction;  loss  or  conversion  of  proper- 
ty; refusal  to  permit  division  or  severance; 
sale  of  property  by  one  of  tenants;  misuse 
of  property;  permanently  changing  form; 
trover  against  co-tenant 
Bight  to  injunction  against  each  other; 
fiduciary  relations 
Judgment;  notice  of  entry 

Constitutional  provision  as  to  faith  and 
credit;  presumption  of  validity;  Jurisdic- 
tiooal  facts 
12  L.  R.  A. 
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Judil^ment— Continued. 

By  confession;  statement  in  741,  W 

Yalidlty  of  » 

Iiandlord  and  tenant;  Uena  of  ■ 

Bights  of  landlord  as  against  attachint 
creditors  *• 

Uens;  of  mechanics,  priority;  rule  in  vaxiooi 
States  S 

liOttery;  by  gift  enterprise  9 

Malicious  prosecution;  deftese  af  rea- 


sonable and  proper  cause  "M 

Tifffir*»Ha.w»M|  to  compel  performance  of  cor- 
porate duties  Ul 
Master  and  serv'ant;  liabiUty  of  marter 
for  negligence  of  co-servant  acting  under 
authority  ' 
Assumption  of  ordinary  risks  by  employfe 
master^s  duty  to  secure  safety  of  senrant  ^ 
Mines;  leases  of  oil  lands,  oovenants  in          SB 
Mort^Bi^;   sufficiency   of  desctipUon    of 

premises  ^T 

Municipal  corporaticms;  power  to  ise- 
scrib^  fire  limits,  and  restrict  erection  of 
wooden  buildings  UB 

Negligence;  liability  for  injuries  caused  bj 
materials  falling  into  street  W 

Contributory,  of  infant  31 

Contributory,  as  a  defense;  proximate 
cause;  voluntary  assumption  of  perO; 
concurrent  or  co-operative  causes;  Intei^ 
vening  agency  ^ 

Duty  as  essential  element  of  0 

Notice;  constructive;  as  to  overdue  paper       A 
By  entry  of  judgment  ■ 

Nuisance;  of  noise  ^ 

By  pollution  of  stream  sn 

Injunction  against  "f^ 

Oil.   See  Mines. 

Patent;  for  combination  M? 

Payment;  application  by  creditor  Ttt 

Pleading  plea  puis  darrein  continiMinae       101 
Pledge;  right  of  surety  to  control  m 

Possession;  writ  of  ^ 

Principal  and  afirent;  agent's  responsihil- 
Ity  on  contracts  1* 

Agent  acting  In  double  capacity;  his  pur- 
chase of  the  subject  of  agency  ^ 
Principal  and  surety;  right  of  surety  to 

•  control  application  of  collateralB  A 

Proximate  cause;  in  negligence  cmee: 
concurrent  or  co-operating  cansee;  inters 
vening  agency  ^ 

Public  improvements;  what  are;  taxa- 
tion for  ^ 
BfFeot  of  exemption  from  taxes  as  to  special 
assessment                                                 ^ 
Bailroads;  liability  of  company  for  torts     Ul 
Duty  to  fence  tracks  >* 
Real  property;  Recording  Acts:  when  in- 
strument regarded  as  recorded;  who  sof- 
fer^  by  failure  of  clerk  to  make  record  or 
by  his  mistake  in  recording                       ^ 
Records.   See  Bsal  Pbopsbtt. 
Sale;  effect  of  acceptance  of  goods                 ** 
Ck)nditional;  doctrine  of  waiver  of  ooodl- 
tion:  transfer  of  title;  change  of  i 
slon 
Of  personal  property  on  infltaflmeot 

late  decisions 
Warranty  of  soundness  of  horse 
Set-off^  for  damage  by  negligenoe  and  want 
of  skill  In  performance  of  i 
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Speelflc  perfomuuEioe;  when  grranted;  dte- 
cretlon  of  court;  forfeiture  clause  In  con- 
tract; incapacity  to  perform;  materiality 
of  time;  time,  when  eesenoe  of  contract; 
mutuality  of  riffhts  and  remedies 
Of  contract  for  corporate  stock 

States;  sovereignty  of;  relation  of  general 
government  as  to  commerce  and  naylga- 
ble  waters:  admission  of 

Statute  of  Frauds.   See  Cohtragts. 

Statutes ;  prospectiye  operation 

When  mandatory  and  when  directory;  en- 
ablhig;  imposing  duties;  conferring  new 
rights  and  remedies;  grant  of  special 
powers;  authority  conferred  by;  words 
**may"  "shall*^  and  **muBt;"  permissiTe 
words  in:  protection  of  personal  and 
property  rights;  tax  laws;  mode  and  man- 
ner of  doing  act;  provisions  as  to  time 
for  doing  act 

Street  railways.   See  Cabribrs. 

Taxes ;  on  successions  and  collateral  inheri- 
tances; validity  of  statutes;  under  New 
York  statutes;  what  legacies  and  inter- 
ests liable  or  exempt;  exemption  of  bene- 
ficent and   charitable  associations;  con- 
tingent estates;  erlf  ts  to  children  by  adop- 
tion;  corporations,      associations,    etc., 
when  not  exempt;  assessment  and  ap- 
praisement; payment 
Levy  by  mistake 
NtBgligent  acts  of  tax  officers 
On  corporate  stock;  ascertaining  value:  dlch 
tlnction  between  capital  and  shares 

12  L.  R.  A. 
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Tlmei  meaning  of  **month**  770 

Trial;  comments  of  prosecuting  attorney       440 
Offer  of 'proof  566 

Trusts;  creation  or  declaration  of  667 

Voters  and  elections;  voting  for  the 
same  person  for  incompatible  offices  125 

Election  contest;  notice  to  oontestee;  pro- 
cedure 705 
Warranty*   See  Sals. 
Waters.   See  also  Nuisangb;  Wharvbb. 
Inland  seas  and  lakes;  great  ponds;  terri- 
torial Jurisdiction  of  State;  establishment 
of  dock  and  harbor  lines;  right  and  title 
of  littoral  proprietors;  ownership  of  tide 
lands;  qualified  property  in  water  front; 
title  to  Islands  in  river;  law  of  accretion; 
riparian  rights  668 
Public  right  of  navigation;  state  so'verelgn- 

ty  over  inland  navigable  waters  632, 678 

Title  to  soil  under  navigable  waters        682, 677 
Wharves;  right  of  riparian  owners  to  dock 

to  low-water  mark  617 

Wills;  testamentary  capacity  as  affected  by 
insane  delusion  161 

Blectlon  between  inconsistent  rights,  how 
made;  acts  which  determine;  election  by 
widow  22T 

Gift  to  heirs  7121 

Witnesses;    cross-examination    of;   extent 

and  restrictions  608 

Exclusion  of  testimony  against  decedent  on 
ground  of  interest  886 
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OPINIONS,  NOTES  AND  BRIEFS. 

(Sepante  Index  to  Motet  precedes  this.) 


ABORTION. 

Conspiring  to  commit  an  abortion  is  not 
a  felony  at  common  law.  Scott  v.  EMridge 
(Mass.)  870 


ACCRETIONS. 

TS^COUBSBB,  3. 


See   Watebs  and  Wa- 


ACKNOWLEDOMENT. 

The  acknowledgment  of  a  deed  of  a  corpo- 
ration aggregate  may  be  made  by  a  representa- 
live  of  tbe  corporation  who  has  authority  to 
execute  the  deed,  in  the  absence  of  any  statute 
particularly  relating  to  tbe  acknowledgment  or 
proof  of  such  deeds.    Hopper  ▼.  Lov^oy  (N.  J.) 

ACTION  OR  SUIT. 

1.  An  action  of  tort  will  lie  for  a  railroad 
company's  breach  of  its  statutory  duty  to  stop 
at  a  station  for  a  passenger.  Piircell  v.  Rieh- 
mand  d  D.  R.  Co,  (N.  C.)  118 

2.  A  creditor  of  a  decedent  cannot  base  a 
right  of  action  against  a  third  person  on  the 
latter's  conversion  of  assets  of  the  estate,  in  a 
State  where  the  law  does  not  recognize  execu- 
tors de  son  tort.    Rozelle  ▼.  Harmon  (Mo.)    187 

8.  A  claim  for  the  reformation  of  a  deed, 
and  one  for  damages  for  breach  of  covenants  of 
tbe  deed  as  amended,  may  be  joined  in  the  same 
action,  under  Conn.  Gen.  Stat.  §  877,  provid- 
ing that  legal  and  equitable  remedies  may  be 
enforced  in  one  action.  Butler  v.  Barnes 
(Conn.)  278 

4.  The  rule  that  a  malicious  prosecution 
must  have  terminated  before  a  suit  for  dam- 
ages can  be  based  thereon  does  not  apply  to  a 
just  cause  of  action,  in  respect  to  which  the 
only  grievance  is  that  an  excessive  attachment 
of  goods  was  made,  not  to  secure  the  debt,  but 
lo  mjure  the  defendant    Zinn  v.  Bice  (Mass.) 

288 

5.  A  city,  having  the  legal  title  to  its 
streets  in  trust  for  the  public,  can  maintain 
trespass  for  the  removal  of  coal  underlying 
the  streets  and  recover  the  full  value  of  the 
ooal,  although  no  actual  damage  has  been  done 
to  the  surface  of  the  streets.  Union  Goal  Co. 
T.LaSalUm.)  826 

0.  An  action  commenced  by  collusion,  with- 
out any  real  controversy,  will  be  dismissed. 
Haley  v.  Eureka  County  Bank  (Nev.)  815 

7.  A  judgment  by  default  and  the  assign- 
19  L.  R.  A. 


ment  thereof  will  not  prevent  dismissal  of  the 
suit  as  collusive.  Id. 

NOTBB  AKD  BRIBFS. 

Action;  effect  of  collusion.  815 

ACT  OF  GOD. 

An  injury  is  not  attributable  to  an  act 
of  (jk)d,  but  to  neglect,  where  it  is  caused  by  the 
fall  of  a  sign  in  a  wind  such  as  might  be  ex- 
pected in  the  regular  course  of  the  seasons. 
St.  Louis,  I.  M.  *  S.  R.  Co.  v.  Hopkins  (Ark.) 

189 

ADVANCEMENTS. 

I90TE8  AND  BBIEF& 

Advancements;  doctrine  of;  distinguished 
from  gift;  intention;  effect  on  legacy.         566 

AGRICULTURAL  SOCIETIES. 

A  state  board  of  agriculture,  created  a  body 
corporate  with  perpetual  succession,  including 
as  ex  offlcio  members  the  president  of  each  coun- 
ty agricultural  society,  and  which  is  in  a  sense 
an  educational  institution,  required  to  hold  an 
annual  meeting  and  receive  reports  from  coun- 
ty societies  ana  make  an  annual  report  to  the 
Legislature,  its  funds  having  been  received  for 
the  most  part  from  other  sources  than  the  State, 
is  a  private,  and  not  a  public  corporation,  al- 
though no  shares  of  stock  are  issued.  Downing 
v.  Indiana  State  Board  of  Agri.  (Ind.)         664 

AUENS. 

Notes  and  Briefs. 

Aliens;  disabilities  of;  escheat  of  property. 

529 

ALTERATION  OF  INSTRUMENTS* 

See  also  Bills  and  Notes,  6;  Evidence, 
6. 

1.  The  indorser  of  a  note  before  it  was 
signed,  who  gave  it  to  the  maker  to  be  signed, 
for  the  purpose  of  raising  money  for  both  of 
them,  is  not  released  as  indorser  by  the  fact 
that  the  maker  changed  his  signature  to  that  of 
his  firm  by  adding  '*&  Co.,  since,  so  far  as 
the  indorser  was  concerned,  he  could  have 
signed  the  firm  name  in  the  first  place.  Mont- 
gomery V.  Crosthwait  (Ala.)  140 

2.  A  material  alteration  of  a  promissory 
note  by  any  of  the  parties  thereto  discharges 

879 


Amicus  Cubls— Abreat. 


from  liability  aU  other  parties  not  coDseDtiDg 
to  or  authorizing  the  alteration,  whether  or  not 
it  is  apparently  or  presumably  to  their  benefit 
or  detriment.  Id, 

3.  Adding  ''  &  Co."  to  his  name  by  the 
maker  of  a  note  is  a  material  alteration  of  it, 
which  will  release  the  indorser  if  done  with- 
out his  consent  or  authority.  Id, 

4.  The  fact  that  the  addition  of  "&Co." 
to  the  maker's  name  on  a  note  is  ineffectual  to 
bind  bis  partners  will  not  prevent  it  from  being 
a  material  alteration  as  to  an  indorser.         Id. 

Notes  akd  Briefs. 

Alteration  of  instruments;  ratification  of  al- 
tered or  forged  note.  140 

AMICUS  CURMS.    See  also  Motion. 

An  attorney  as  amicus  curios  majr  move  to 
dismiss  an  action  as  collusive;  and  it  is  his  duty 
to  do  so  if  he  knows  or  has  reason  to  believe 
that  the  action  is  fictitious.  Hodey  v.  Eureka 
County  Bank  (Nev.)  815 

APPEAL  AND  ERROR. 

1.  A  freehold  is  involved  so  as  to  give  ju- 
risdiction to  the  Supreme  Court  of  Ebnois  of 
an  appeal  from  an  order  overruling  a  motion  to 
quash  a  writ  of  possession  in  aid  of  a  judg- 
ment in  ejectment.  Bowar  v.  Chicago  W,  D.  H. 
Co,  (111.)  81 

2.  It  will  be  presumed  upon  appeal  that 
the  court  found  against  a  counterclaim,  if  it 
omitted  to  set  out  any  finding  in  regard  to  it 
and  the  evidence  clearly  justifies  a  finding 
against  it,     Wetzler  v.  Duffy  (Wis.)  178 

8.  The  certificate  of  the  judge  that  a  tran- 
script contains  all  the  evidence  will  be  accepted 
as  true  against  an  objection  that  the  evidence 
is  not  all  included,  in  the  absence  of  any  spe- 
cific reference  to  show  that  fact.  Spencer  v. 
Andrew  (Iowa)  115 

4.  An  order  will  be  treated  as  a  part  of  the 
record  and  legitimately  before  the  court  for 
examination  on  the  rehearing  of  an  appeal,  if 
the  case  was  submitted  by  both  parties  at  the 
first  hearing,  upon  the  theory  that  the  order 
was  properly  in  the  record.  Republic  L.  Ins. 
Co.  V.  Swigert  (111.)  3'^8 

5.  Error  may  be  assigned  upon  an  interlocu- 
tory order  which  is  continued  in  force  by  the 
final  decree,  and  involves  and  determines  a 
matter  of  substantial  right.  Id. 

6.  An  order  for  the  payment  of  a  dividend 
to  creditors,  made  during  the  course  of  pro- 
<ieedings  for  the  winding  up  of  an  insolvent  in- 
surance company,  to  which  no  objection  was 
taken  until  a  rehearing  of  an  appeal  from  the 
final  decree  in  the  case  had  been  granted,  and 
upon  which  the  receiver  has  acted  and  had  his 
report  confirmed, —  will  not  be  disturbed.    Id. 

7.  The  rule  that  the  dissolving  of  an  in  junc  - 
tion  is  discretionary,  and  that  the  refusal  of  the 
court  below  to  dissolve  it  will  not  be  disturbed 
unless  the  discretion  is  abused,  does  not  apply 
to  cases  involving  questions  of  law  arising  up- 
on the  face  of  the  pleading.  Burlington,  v. 
B.  <fc  2f.  B.  Co.  V.  Ley  (Iowa)  486 

8.  An  exception  to  the  exclusion  of  a  ques- 
12  L.  R.  A. 


tion  cannot  be  maintained  where  there  is  noth- 
ing to  show  what  the  answer  would  have  beta 
or  what  there  was  an  offer  to  prove.  S&innat 
V.  Proprietors  of  Locks  4b  Canals  (Mass.)     554 

.9.  Neglect  to  make  a  finding  not  requested 
cannot  be  objected  to  on  appeal,  if  tbe  evidence 
is  not  sufiScient  to  require  it  as  matter  of  lav. 
Weizltr  V.  Duffy  (Wis.)  IW 

10  Finding  that  a  judgment  was  confessed 
in  contemplation  of  an  assignment  for  creditcni 
and  in  fraud  of  the  statute  governing  such  as- 
signments, though  classified  among  conclusioDt 
of  law,  will  be  given  the  same  effect  to  uphold 
the  judgment  as  if  they  were  designated  an 
findings  of  fact.  Berger  v,  Varrelmann  (N. 
Y.)  806 

11.  The  right  result  of  a  case  on  its  meriti 
will  not  be  disturbed  because  tbe  record  of  a 
judgment  referred  to  in  the  petition  was  not 
copied  and  annexed  as  an  exiiibit.  Lyonis  t. 
Planters  Loan  dt  Sat.  Bank  (Ga.)  155 

12.  An  instruction  subject  to  criticism  is 
the  abstract  is  not  prejudicial  if  it  was  ccHTVct 
when  tested  by  tbe  only  evidence  in  tbe  case 
to  which  it  could  relate.  Holland  v.  Tennam 
Coal,  I.  4t  B.  Co.  (Ala.)  2SS 

13.  Allowing  the  State's  counsel  to  argue  be^ 
fore  the  jury,  after  objection  by  the  prisoner^ 
counsel,  that  the  defendant's  character  is  bad 
because  he  had  a  right  to  prove  bis  good  char- 
acter and  has  not  done  so,  is  an  error  which 
will  require  a  reversal  of  a  conviction.  Beh- 
nett  V.  State  (Qa.)  410 

14.  A  judgment  will  not  be  reversed  for  im- 
properly allowing  a  former  verdict  to  go  to  the 
jury  with  other  paper8,where  it  was  not  known 
or  read  by  them  until  their  own  verdict  was 
agreed  upon.  Georgia  P.  R.  Oo.  v.  Ihei§ 
(Ga.)  ai2 

15.  Permitting  a  paper  to  be  read  in  evidence 
which  was  set  out  in  the  complaint,  and  thm 
made  a  part  of  the  record  in  the  cause,  cannot 
be  detrimental  to  the  objecting  party  so  as  to 
constitute  reversible  error.  Citizens  Street  R 
Co.  V.  Bobbins  (Ind.)  498 

16.  An  order  for  a  new  trial  on  plaintiff^^^ 
motion,  even  if  inadvertently  granted  as  to  one 
of  the  defendants,  whose  right  to  an  undi- 
vided half  of  real  property  in  dispute  was  ad 
mitted  to  be  as  the  judgment  determined  it, 
must  be  reversed  as  to  bim.  Lee  v.  FleUi^ 
(Minn.)  171 

17.  A  rehearing  will  not  be  granted  in  oider 
to  consider  points  not  made  in  the  argument 
upon  which  the  case  was  originally  submitted. 
Kellogg  v.  Cochran  (Cal.)  104 

18.  A  writ  of  possession  which  has  been  exe- 
cuted will  not  be  quashed  unless  a  writ  of  res- 
titution should  be  granted,  as  the  quashal 
would  otherwise  do  no  good.  Bowxr  v.  Chi- 
cago W.  D.  R.  Co,  (111.)  81 

NOTBS  AKB  BSIEFB. 

Appeal;  exceptions  to  exclusion  of  evidence: 
purpose  and  effect;  when  must  be  taken;  most 
be  specific.  594 

ARREST. 

An  arrest  for  a  misdemeanor  cannot  be  made 
without  warrant,  on  the  authori^  of  a  letter 
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from  a  police  officer  of  aDother  State.    JScott  ▼. 
mdridge  (Mass.)  879 

Notes  aivd  Briefs. 
Arrest;  legality;  of  fugitive.  879 

ASSIONHENT.     See    also    Bills    Ain> 
Notes,  18,  19. 

A  lawyer  cannot  make  a  valid  assignment  of 
a  contract  giving  him  an  option  as  to  certain 
laods  in  consideration  of  tbe  use  of  his  profes- 
sional skill  in  removing  clouds  on  the  title,  un- 
less the  contract  has  l^n  fuUv  performed  on 
his  part.     Sloan  y.  Williams  (t\\.)  496 

Notes  and  Briefs. 

Assignment;  of  contracts  for  personal  ser- 
vices. 496 

ASSUMPSIT. 

1.  Money  paid  to  a  broker  for  effecting  the 
sale  of  real  estate  in  iterance  of  the  fact  that 
he  is  also  the  agent  of  the  purchaser  may  be 
recovered  back,  even  if  the  sale  is  an  advanta- 
geous one.     Cannellv.  8mith(P8k.)  895 

2.  An  overpayment  by  an  administrator  to 
to  a  creditor,  in  the  mistaken  belief  that  the  es- 
tate is  solvent,  where  the  mistake  is  one  of  law 
or  of  fact,  may  be  recovered  back  although  the 
creditor  received  it  in  good  faith  believing  that 
he  was  justly  entitled  thereto.  Mansfield  v. 
Lynch  (Conn.)  285 

8.  Advancements  to  a  contractor,  made  by 
the  owner  of  a  building,  may  be  recovered  for 
failure  of  consideration,  on  its  destruction  by 
fire  before  completion,  although  the  contractor 
can  set  off  his  claim  on  an  implied  assumpsit 
for  the  value  of  what  was  already  done,  where 
he  is  discharged  by  the  fire  and  entitled  to  such 
compensation  because  tbe  contract  was  for 
pan  onlv  of  the  labor  and  materials.  Butter- 
Held  y.  Byron  (Mass.)  571 

Notes  and  Briefs, 

Assumpsit;  right  to  recover  back  overpay- 
ment by  executor  or  administrator.  285 

ATTORNEYS'  PEES.     See    Constitu- 
tional Law,  6;  Costs  and  Fees. 

BAGGAGE.    See  Carriers,  9-18. 

BAILMENT. 

1.  One  who  hires  a  horse  to  go  to  a  certain 
point  has  no  right,  without  the  consent  of  the 
owner,  to  go  with  the  horse  beyond  that  point, 
unless  forced  to  do  so  by  circumstances  which 
be  cannot  control.    Farkas  v.  Powell  (6a.)  897 

2.  Riding  a  hired  horse  a  few  miles  beyond 
tbe  point  to  which  he  was  hired  to  go  will  not 
make  the  hirer  liable  for  loss  of  the  horse, 
where,  after  returning  from  the  extra  trip,  he 
fell  on  the  homeward  road,  and  died  a  day  or 
two  afterwards,  unless  the  extra  ride  caused  or 
materially  contributed  to  this  result.  Id. 

Notes  and  Briefs. 
Bailment ;  letting  of  horse  for  hire.  897 

BANKS.    See  also  Checks,  1. 

1.  A  depositor  has  the  right  to  assume  when 
checks  are  returned  to  him  by  the  bank  that  it 
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has  ascertained  the  genuineness  of  indorsements 
thereon.  S/npmany.  Bank  of  the  State  of  New 
r(W*(N.  Y.)  791 

2.  Payment  of  checks  stolen  from  the  depos- 
itor without  negligence  on  his  part,  by  his  clerk, 
who  forged  the  indorsements  of  the  payees' 
names,  constitutes  no  defense  to  the  bank  against 
an  action  by  the  depositor  for  its  deposit,  espe- 
cially where  the  bank  made  no  inquiry  as  to  the 
genuineness  of  the  indorsements,  but  relied  up- 
on the  responsibility  of  the  persons  presenting 
the  checks  for  payment.  Id. 

8.  The  fact  that  the  forger  of  indorsements 
on  checks  has  made  good  the  amount  to  the 
payees  constitutes  no  defense  to  the  bank  which 
has  paid  out  money  on  the  checks,  in  an  action 
by  the  depositor  on  his  deposit  money  founded 
upon  the  checks,  where  he  has  not  profited  by 
such  payment.  Id. 

Notes  and  Briefs. 

Banks;  relation  to  depositor  or  holder  of 

check.  308 

Effect  of  certification  of  check.  492 

Relation  to  depositors;  passbook  as  evidence 

of  right  to  draw  money;  paying  out  customer's 

funds;  loss  by  payment  on  forged  signature. 

791 
BASTARDT.    See  Judgment,  8. 

BENEVOLENT  SOCIETIES.  See  In- 
surance, 1,  2,  Notes  and  Bkiefs. 

BILLS  AND  NOTES.  See  also  Alteh- 
ATiON  OF  Instruments,  Notes  and 
Briefs;  Corporations,  5;  Debtor  and 
Creditor;  Evidence,  89,  40. 

1.  A  note  payable  to  a  certain  person  **et  al., 
or  order."  is  not  negotiable,  because  of  uncer- 
tainty as  to  the  unnamed  payees.  This  rule  is 
not  changed  by  Iowa  Code,  §  3085.  making  an 
instrument  promisinff  to  pay  money  or  property 
to  another  negotiable  if  such  is  the  manifest 
intent  of  the  maker.  Gordon  v.  Anderson 
(Iowa)  483 

2.  A  negotiable  paper  note  made  payable  to 
a  fictitious  person  and  negotiated  by  the  maker, 
which  is  given  the  same  validity  as  against  the 
maker  and  all  persons  having  knowled>re  of  the 
facts  as  if  payable  to  bearer,  by  N.  Y.  Rev. 
Stat.  768,  §  5.  includes  only  paper  made  with 
knowledge  that  the  payee  is  fictitious,  and  does 
not  include  paper  made  by  one  who  supposes 
the  payee  to  be  a  real  person  and  which  is 
fraudulently  negotiated  by  a  third  person  with- 
out the  maker's  fault.  Shipman  v.  Bank  of 
the  State  of  New  York  (N.  Y.)  791 

3.  A  promissory  note,  although  non-negotia- 
ble, need  not  express  any  consideration.  Cam- 
wright  v.  Gray  (N.  Y.)  845 

4.  A  note  payable  "thirty  days  after  death" 
may  be  a  valid  instrument.  Ja. 

5.  A  stipulation  in  a  promissory  note,  to  pay 
all  costs  of  collecting  if  not  paid  at  maturity, 
does  not  destroy  its  negotiability.  Montgomery 
V.  CrostMcait  {AXa.)  140 

6.  No  new  consideration  is  necessary  in 
order  to  make  valid  a  ratification  of  a  note  by 
one  who  was  entitled  to  his  release  therefrom  be- 
cause of  an  alteration.  id. 
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7.  The  indorsement  of  a  waiver  of  protest 
and  notice  of  protest  implies  knowledge  of  all 
the  paper  contains  at  the  time,  and  precludes 
any  defense  based  on  matters  then  apparent  on 
the  face  of  the  instrument.  Montgomery  v. 
Crosthwait  (Ala.)  140 

8.  Acknowledgment  of  liability  by  an  indors- 
er  will  not  prevent  his  discharge  for  luck  of 
notice  of  dishonor,  unless  made  with  full  know- 
ledge of  his  discharge.  Bosaon  v.  Carrol 
(Tenn.)  727 

9.  Statements  by  an  indorser  to  third  persons, 
merely  showing  that  he  thought  himself  still 
liable  on  a  note  from  which  he  had  been  dis- 
charged by  failure  to  give  him  notice  of  dis- 
honor, does  not  establish  an  admission  of  lia- 
bility. Id. 

10.  One  who  sends  paper  for  collection, 
whether  he  indorses  it  or  not,  is  entitled  to  no- 
tice of  dishonor  and  to  one  day  thereafter  to 
notify  prior  indorsers.  irf 

11.  Demand  of  payment  of  a  note  indorsed 
when  overdue,  which  is  ineffectual  because  not 
followed  by  protest  or  notice,  prevents  any  ef . 
feclual  demand  and  protest  on  a  subsequent 
date.  Id, 

12.  The  time  for  notice  of  dishonor  of  a  note 
is  the  same  whether  it  was  indorsed  before  or 
after  maturity.  Id, 

18.  An  indorser  of  a  forged  bill  is  liable  to 
the  indorsee  on  itsdishonor,  without  proof  of  de- 
mand or  notice.  Hamer  v.  Brainard  (Utah)  434 

14.  The  signature  of  the  payee  to  an  assign- 
ment written  out  on  the  back  of  a  negotiable 
note  makes  him  liable  as  an  ordinary  indorser. 
Maine  Trust  <fc  Bkg,  Co,  v.  Butler  (Minn.)    370 

15.  The  phrase  "without  recourse,"  or  its 
equivalent,  must  be  used  to  limit  and  qualify 
an  indorsement  made  on  the  back  of  a  nego. 
tiable  note.  /(2. 

16.  Payments  by  the  maker  of  a  note  which 
are  not  indorsed  upon  it  are  of  no  effect  as 
against  a  subsequent  bona  fide  purchaser  of  the 
note  before  maturity  without  notice  of  the 
payments.     Kemohan  v.  I>urham  (Ohio)    41 

17.  An  equitable  claim  of  right  or  title  to  a 
negotiable  note  may  be  asserted  by  a  third 
party  not  a  party  to  the  instrument,  against  an 
indorsee  after  maturity.  Id. 

18.  An  assignment  of  a  mortgage  and  the 
note  secured  thereby  as  collateral  security, 
before  maturity  of  the  note,  accompanied  by 
a  delivery  of  the  mort^(;e  and  what  purported 
to  be  the  note,  but  which  was  in  fact  a  forgery 
of  it,  will  pass  a  valid  title  to  the  note  as 
against  one  to  whom  the  assignor  transfers  the 
genuine  note    i^ter  maturity.  Id. 

10.  An  assignment  of  a  note  on  which  is  in- 
dorsed a  guaranty  not  referred  to  in  the  assign- 
ment, but  which  is  all  that  gives  the  note  any 
value,  assigns  the  guaranty  also.  Lemmon  v. 
Strong  (Conn.)  270 

Notes  and  Briefs. 

Bills  and  notes;  constructive  notice  to  pur- 
chaser after  maturity.  41 
Negotiability  of.                                141,  483 
Indorsement  and  transfer  without  recourse. 

370 
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Indorser  cannot  question  maker's  signataie. 

Presentation,  demand,  and  notice.  T^Tt 

Implication  of  consideration.  S45 

BLASTINO.  •  See   MuinciPAL   Cobfos4- 

TIONB,  2. 

BOARD.    See  Contracts,  12. 
BOND.    See  Judgment,  8. 
BOUNDARIES. 

1.  The  same  rule  governs  as  to  the  boonda- 
ries  on  streams  of  water  of  incorporated  teni- 
tories  and  of  lands  of  individuala.  Ft.  SmiA 
dt  V,  B.  Bridge  Co.  v.  Hauskin*  (Ark.)       487 

2.  The  boundary  of  an  inoorpomted  tova 
or  city  on  a  navigable  river  in  Arkaims,  like 
that  of  an  individual  proprietor,  extends  only 
to  high- water  mark,  although  the  cooo^ 
boundary  goes  to  the  middle  of  the  channel.  14. 

Notes  and  Bsxefb. 

Boundaries;  of  land  on  navigable  stream.  487 

BOTCOTT.    See  also  Conbpibact,  Nom 
AND  Briefs;  Injunction.  1. 

A  boycott  is  an  illegal  conspiracy  in  re- 
straint of  trade.  Oi^ey  v.  Cineinnati  T^/f^ 
graphical   Union  No.  S  (C.  C.  8.  D.  Ohio)  m 

BROKERS.    See  also  AssxTMPSFr,  1. 

It  is  against  public  policy  for  one  to  act  a» 
broker  for  both  parties,  unless  that  fact  b  fnllr 
communicated  to  them.  Gannett  v.  Smilk 
(Pa.)  m 

BUILDINOS.    See  also  Municipal  Co«- 
PORATIONB,  Notes  and  Briefs. 

1.  An  ordinance  establishing  fire  tiiuli 
within  which  wooden  buildings  cannot  be 
erected  is  authorized  by  a  city  charter  giri&f 
the  city  power  to  make  regulations  for  the  pv^ 
vention  of  fire,  provided  such  means  are  proper 
or  necessary  to  the  accomplishment  of  tlie  omI 
in  view.     Olympia  v.  Mann  (Wash.)  191 

2.  The  reservation  by  a  city  coancil  id 
itself,  in  an  ordinance  establishing  fire  Iinit» 
within  which  the  erection  of  wooden  bufldjags 
is  prohibited,  of  the  right  to  grant  special  per- 
mits for  the  erection  of  such  baildings  witUa 
such  limits,  does  not  make  the  ordinance  so  ib> 
reasonable  as  to  render  it  void.    Id. 


BURDEN  OF  PROOF. 

IL 


See  Ethuskx 


CANCELLATION.    See  Equrrr.  • 

CARRIERS.    See  also  Etidence,  9;  lUs- 
TER  AND  Servant,  17.  -7 

1.  The  fact  that  a  passenger  does  not  9^ 
a  ticket  which  constitutes  a  contract  sad  ba»  s 
blank  space  for  his  signature  does  not  rd«w 
him  from  the  effects  of  its  stipulationa.  /W> 
9eea  v.  Gunard  Steamship  Go.  (Mass.)  S4t 

2.  A  ticket  for  a  Toyage,  purporting  to  te 
a  contract,  containing  written  uid  priced 
folios  which  cover  the  greater  part  of  tvc 
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quarto  pages,  bearing  the  signature  of  tbo  car- 
rier's agent,  ^ith  a  blank  space  for  that  of  the 
passenger,  charges  him  with  notice  of  the 
stipulations;  and  they  are  binding  on  him  al- 
though he  did  not  read  them.  Id, 
8.  A  passenger  who  refuses  to  pay  fare  or 
leave  the  train,  and  who  furnishes  only  a  ticket 
which  does  not  on  its  face  entitle  him  to  pas- 
sa^  on  that  train,  although  he  was  told  by  the 
carrier's  agent  that  he  could  ride  upon  it,  can- 
not recover  for  injuries  received  in  putting  him 
off  the  train  without  more  force  than  is  neces- 
sary. He  should  either  pay  bis  fare,  or 
quietly  leave  the  train  andf  resort  to  his  ap- 
propriate remedy  for  any  damages  sustained. 
Peabody  v.  Oregon  R  <fc  Nao.  Co.  (Or.)      823 

4.  It  is  contributorv  negligence,  as  a  mat- 
ter of  law,  for  one  under  no  coercion  or  neces- 
sity, to  attempt  to  get  upon  a  moving  train,  no 
matter  what  the  speed,  in  a  place  where  a 
false  step  or  a  misstep  would  possibly,  if  not 
certainly,  be  serious.  Hunter  v.  Oooperstoton 
d  8,  V,  R  Co.  (N.Y.)  429 

5.  Ordinary  care  is  required  of  a  passenger 
in  alighting  from  a  train  and  leaving  the  plat- 
form; and  in  the  absence  of  such  care  no  re- 
covery can  be  had  for  injuries  sustained  by 
falling  over  a  raised  portion  of  the  platform. 
Graham  v.  Pennsylvania  Co.  (Pa.)  298 

0.  Riding  on  the  platform  of  a  street  car 
when  there  is  room  inside  is  not  negligence  per 
9e,     Upham  v.  Detroit  City  R.  Co.  (Mich.)  129 

7.  For  abuse  and  defamation  of  a  passen- 
ger by  the  driver  of  a  street  car,  who  charges 
the  passenger  with  having  given  him  counter- 
feit money  and  threatens  to  have  him  arrested, 
the  streetcar  company  may  be  held  liable. 
LaJUte  V.  I^ew  Orleans  City  d  L.  R  Co.  (La.) 

337 

8.  A  street-railroad  compan^r  is  not  liable 
for  the  act  of  a  driver  without  instructions  in 
causing  the  anest  (»f  a  passenger  on  a  charge 
of  passing  counterfeit  money.  Id. 

9.  Carriers  are  the  insurers  of  baggage  in 
tbe  same  manner  and  to  the  same  extent  as  of 
goods  or  freight.  OakM  v.  Northern  P.  R  Co. 
(Or.)  818 

10.  Carriers  of  passengers  are  responsible 
for  the  carriage  and  safe  delivery  of  such  bag- 
gage as  by  custom  and  usage  is  ordinarily 
carried  by  travelers;  and  the  payment  of  the 
usual  fare  includes,  in  legal  contemplation,  a 
compensation  for  the  conveyance  of  such  bag- 
gage. Id, 

11.  Baggage,  within  the  rule  of  a  carrier's 
liability,  is  confined  to  articles  usually  carried  as 

I  such  for  the  personal  use  of  tbe  passenger,  or  for 
bis  convenience,  instruction,  or  amusement  on 
the  journey,  and  does  not  include  that  which  is 
earned  for  tbe  purpose  of  business, — such  as 
merchandise  or  the  like.  Id. 

12.  Articles  which  are  not  properly  person- 
al baggage,  but  which  are  taken  by  the  passen- 
ger as  such  with  the  carrier's  knowledge,  either 

*'     with  or  without  payment  of  an  extra  charge, 

will  be  regarded  as  such  in  respect  to  the 

carrier's  liability.  Id. 

18.  Stage    properties,   costumes,  parapher- 

'      nalia,  advertisiDg  matter,  etc.,  are  not  "bag- 
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gage"  within  the  rule  of  a  carrier's  liability, 
unless  accepted  as  such.  Id. 

14.  A  receipt  or  contract  stipulating  that 
the  carrier  shall  be  liable  only  for  a  certain 
sum  on  the  loss  of  an  article,  unless  its  just 
and  true  value  is  stated  therein,  will  be  upheld 
where  no  value  is  stated,  if  it  was  freely  and 
voluntarily  entered  into,  although  the  loss  re- 
sults from  slight  or  ordinary  negligence. 
Pacific  Exp.   (M.  v.   Foley  (Kan.)  799 

15.  A  statute  giving!  railroad  commissioners 
authority  to  fix  joint  rates  for  a  railroad  makes 
tbe  rules  thus  fixed  only  prima  facie  evidence, 
although  not  expressly  limiting  them  to  that 
effect,  where  the  only  penalties  are  for  charging 
unjust  and  unreasonable  rates,  and  a  former 
statute  which  did  not  extend  to  joint  rates,  and 
of  which  this  was  an  amendment,  expressly 
limited  the  effect  of  the  commissioners'  order 
as  to  rates,  to  prima  facie  evidence.  Burling- 
ton, C.  R.  d  N.  R.  Co.  V.  Dey  (Iowa)  486 

16.  There  is  no  uncertainty  in  a  statute 
prescribing  a  penalty  for  unreasonable  railroad 
charges,  and  declaring  that  rates  fixed  by  rail- 
road commissioners  as  the  maximum  shall  be 
prima  facie  reasonable,  on  the  ground  that 
It  does  not  permit  any  charge  with  certainty  of 
its  reasonableness,  as  the  State  is  preclucled 
from  denying  that  the  commissioners^  rates  are 
reasonable.  Id. 

17.  A  statute  requiring  freight  in  car-load 
lots  to  be  transferred  without  unloading,  un- 
less the  unloading  is  done  without  charge,  and 
that  smaller  quantities  shall  be  transferred  into 
the  cars  of  the  connecting  carrier  at  cost, 
which  shall  be  made  a  part  of  the  joint  rate, 
does  not  interfere  with  the  constitutional  guar- 
anties for  the  protection  of  the  rights  and 
property  of  tbe  carriers.  Id. 

18.  The  power  to  establish  joint  "through 
rates"  for  connecting  carriers  is  mcluded  with- 
in the  power  of  the  State  to  regulate  rates  of 
charges  for  transportation  of  freight  by  rail- 
roads. Id. 

19.  A  railroad  company  is  not  compelled  to 
enter  involuntarily  into  contract  relations  with 
other  companies,  by  a  statute  requiring  the 
adoption  ot  ioint  rates,  or,  in  default  thereof, 
the  fixing  of  such  rates  by  railroad  commis- 
sioners, as  in  the  latter  case  the  obligation  of 
the  company  as  to  the  rates  is  one  imposed  by 
law,  and  not  by  contract.  Id. 

Notes  ash  Bbibfs. 

Carriers;  liability  for  torts.  118 

Passengers  on  car  platform.  129 

Liability  for  tortious  acts  of  agents;  assault- 
ing passenger;  ejecting  passenger  from  train. 

887 

Ejection  for  refusal  to  pay  fare.  828 

Stipulation  in  ticket.  840 

Negligence  in  boarding  a  moving  train.   480 

Railroads  as;  rates  of  freight;  long  and  short 

hauls;  interstate  regulations;  duty  to  public; 

reasonableness  of  rates  for  local  traffic;  through 

rates;  connection  with  bridge  company;  refusal 

to  furnish  cars.  436 

Duty  to  furnish  proper  cars.  744 
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Limiting  liability  by  contract;  valuation  fixed  I 
Sn  bill  of  lading.  799 

CHARITABLE  USES. 

1.  The  legal  incapacity  of  a  town  to  support 
a  clergyman  entirely  defeats  a  bequest  to  it 
made  "strictly  on  this  condition/'  that  it  shall 
support  him.     BuUard  v.  Shirley  (Mass.)    110 

3.  A  bequest  for  an  **art  institute "  is  not 
void  forindeflniteness,— especially  when  a  cod- 
icil refers  to  its  distribution  of  prizes  for  works 
**  of  the  fine  arts."    Ahny  v.  JoiieB  (R.  I.)    414 

8.  The  phrase  **  worthy  of  the  city,"  in  a 
will  giving  a  fund  for  an  art  institute  when  cit- 
izens have  contributed  funds  necessary  to 
found  one  worthy  of  the  city,  does  not  make 
the  gift  void  forindeflniteness.  Id, 

4.  A  bequest  is  not  void  for  remoteness 
where  it  gives  a  fund  for  an  art  institute,  to  take 
effect  whec  the  necessary  funds  to  found  one 
are  contributed,  and  in 'the  meanwhile  the  in- 
come is  to  be  distributed  annually  in  prizes  for 
the  best  works  of  art  by  artists  belonging  to  or 
residing  in  the  State.  Id. 

5.  A  bequest  is  a  lawful  charity  in  every 
respect,  where  it  is  given  for  an  art  institute 
when  established,  and  the  income  is  to  be  given, 
in  the  mean  time,  in  annual  prizes  for  works  of 
art.  Jd. 

6.  The  promotion  of  the  cause  of  temperance 
is  too  vague  and  uncertain  as  a  description  of 
the  objects  for  which  a  corporation  was  formed 
to  enable  a  court  to  say  that  funds  contributed 
for  the  use  of  the  corporation  constitute  a  pub- 
lic charity  which  can  be  administered  by  a 
court  of  equity.  Hence  a  division  of  the  fund 
by  Uie  corporation  among  its  own  members  is 
not  such  a  perversion  thereof  as  amounts  to  an 
injury  to  the  public  so  as  to  demand  a  forfeit- 
ure of  the  corporate  charter.  People,  Attomey- 
Generah  v.  Dashaway  Asso,  (Cal.)  117 

XOTES  AND  BbIEFB. 

Charitable  uses;  validity  of  gifts  for.        110 

What  constitute;    for  benevolent  purposes; 

uncertainty  as  to  bequests.  414 

CHECKS.    See  also  Banks,    Notes   and 
Briefs. 

1.  Certification  of  a  check  by  a  bank  on 
the  drawee's  application  releases  the  drawer. 
Metropolitan  Nat.  Bank  v.  Jones  (111.)         492 

2.  A  check  given  by  an  insolvent  to  a  cred- 
itor cannot  be  collected  after  the  insolvent's 
death,  without  previous  presentment  or  certi- 
fication.    Bernard  v.  Whitney  Nat.  Bank  (La.) 

802 
CITIZENS. 


Notes  and  Bbiefs. 
Citizenship;  of  State. 


864 


CLAIMS.    Bee  Coubts,  6. 

CLUBS.    See  Intoxicating  Liquobs.  1. 

COAL.    See  Taxes,  1,  2. 

COLLATERAL     SECURITY.      See 

..  Pledge  and  Collatbbal  SECUBrTY. 
12  L.  R.  A. 


I  COLLUSION.  See  AcnoK  or  Suit,  Nons 

AND  BbIBFS. 

COMMERCE.    See  also  Conspibact. 

1.  A  license  tax  on  peddlers  is  DOt  an  uoood- 
stitutional  regulation  of  commerce.  Be  Witmn 
(D.  C.)  «a4 

2.  Small  packages  of  goods  sold  from  hoise 
to  house  have  lost  their  distinctive  character  of 
imports,  where  wholesale  packages  have  bcfo 
sold  by  an  agent,  for  each  of  which  he  credit! 
the  purchaser  with  the  retail  price  of  one  of 
the  small  packages  therein  contained,  and  then 
sells  these  as  an  advertisement  for  the  pur- 
chasers, if  these  small  packages  are  either 
taken  from  the  packages  sold  at  wholesale,  or 
are  shipped  in  a  larger  package  directly  tatbe 
agent.  id, 

8.  State  regulation  of  the  pressure  of  nat- 
ural gas  transported  in  pipes  within  the  State, 
which  operates  upon  all  alike,  13  not  an  unlav- 
ful  regulation  of  interstate  commerce.  Jaaii- 
eson  V.  Indiana  Natural  Oa»  db  O.  Co,  (IndL) 

Notes  and  Bbiefs. 

Commerce;  interstate;  power  of  Congress  to 

regulate.  C84, 755 

Wilson  Bill  as  to  intoxicating  liquors.      755 

Domestic;  state  sovereignty  over.  67S 

CONDITION.    See  Ohabitablb  Uses.  1; 
Wills,  11. 

CONFLICT  OF  LAWS. 

1 .  A  contract  to  carr^  a  passenger,exempiiag: 
the  carrier  from  liability  even  for  negligeooe. 
if  it  was  valid  where  it  was  made,  will  be  up* 
held  by  the  courts  of  a  State  In  which  such  coo- 
tracts  are  held  void  as  against  public  pohcr. 
Fonseca  v.  Cunard  Steamship  Go.  (Mass.)    310 

2.  The  rate  of  interest  on  a  contract  be- 
tween citizens  of  different  States  may  be  made 
according  to  the  law  of  either  State.  Dupn 
V.  Letois  (Tex.)  18 

8.  The  law  of  Texas  governs  the  rate  of 
.  interest  on  notes  secured  by  a  trust  deed  givca 
for  money  borrowed  in  New  York,  where  the 
bargain  was  made  and  the  money  and  papeis 
delivered  by  an  a^ent  in  behalf  of  a  citizen  of 
Texas,  who*^  signed  and  dated  the  papers  in  ibe 
latter  State,  where  the  stipulated  rate  of  iotn- 
est  would  have  been  usurious  in  New  Yoft 
but  not  in  Texas,  and  the  deed  of  tnisl  providei 
that  the  contract  * 'shall  be  construed  acconl 
ing  to  the  law  of  the  State  of  Texas,  wbcve  tbt 
same  is  made."  A 

4.  A  conditional  sale  valid  where  it  i» 
made,  by  which  the  title  is  retained  until  thf 
purchase  money  is  paid,  may  be  upheld  agansi 
an  innocent  purchaser  from  the  original  Wodcr 
in  another  State  to  which  the  property  is  takes 
without  payment,  in  accordance  with  ibe  law  rf 
that  State,  although  by  the  laws  of  tbe  fomcr 
State  the  conditional  sale  would  be  held  taraJid 
as  to  a  bonxi  fide  purchaser,  because  no«  n^ 
corded.     Weinstein  v.  Freyer  (Ala.)  "^ 

5.  A  bequest  of  personalty  to  a  "commumtt " 
in  a  foreign  country  is  valid  if  it  has  capac*? 
to  take  by  the  laws  of  that  country.  Re  Bmm 
(N.  Y.)  ^  •» 
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0.  The  questioD  as  to  who  are  the  heirs  at 
]aw  of  a  person,  within  the  meaning  of  a  Mas- 
sachusetts will  which  gives  them  an  estate  in  a 
certain  event  if  he  is  not  then  living,  is  to  be 
determined  by  the  law  of  Massachusetts,  al- 
though the  person  named  is  domiciled  in  an- 
other State.    Proct&r  v.  Clark  (Mass.)      721 

Notes  and  Briefb. 

Conflict  of  laws;  as  to  usurious  agreements. 

93 
Extra-territorial  force  of  statutes.  862 

CONSPIRACT.    See  also  Abortion;  Boy- 
cott. 

A  combination  between  coal  producers 
in  one  State  and  coal  dealers  in  another  to  reg- 
ulate prices  of  coal  in  a  certain  city,  and  to 
divide  any  advances  in  price  in  excess  of  the 
advances  in  freights,  and  tending  to  monopo- 
lize the  coal  traoe  of  the  cit^  among  members 
of  the  combination,  is  in  violation  of  Act  of 
Congress  July  2, 1800,  prohibiting  conspiracies 
in  restraint  of  trade  and  commerce.  United 
States  V.  JeUico  Mountain  Coke  db  C.  Go.  (C. 
C.  M.  D.  Tenn.)  753 

Notes  and  Bribfb. 

Conspiracy;  defined;  coercing  choice  of  em- 
ployment; lawful  combinations  of  workmen; 
boycotting:;  combination,  when  a  conspiracy; 
printers'  unions;  dictation  to  and  coercion  of 
employers  and  employes;  intimidation  and 
threats;  when  conspiracies  actionable.        193 

CONSTITUTIONAL    LAW.     See   also 
Contracts,  25,  26. 

1.  Constitutional  provisions  are  to  be  con- 
strued with  reference  to  prior  well-known 
practices  and  usages.  Johnston  v.  State,  Sef- 
ton  (Ind.)  235 

2.  The  next  of  kin  of  a  person  are  not  de- 
prived of  any  * 'property"  by  a  statute  which 
provides  that  on  the  death  of  the  person  the 
personal  property  shall  go  to  other  persons; 
and  therefore  the  constitutional  provision  as  to 
depriving  persons  of  "property"  does  not  ap- 
ply to  the  statute  so  far  as  it  relates  to  them. 
imreU  V.  Lanier  (Tenn.)  70 

8.  The  right  to  transmit  property  by  in- 
heritance to  one's  descendants  or  next  of  kin  is 
"property,"  within  the  meaning  of  the  consti- 
tutional provision  that  a  person  shall  not  be 
deprived  of  property  except  by  judgment  of 
bia  peers  or  of  the  law  of  the  land.  Id. 

4.  A  statute  providing  that  the  personal 
estate  of  an  intestate  lunatic,  if  derived  from 
an  intestate  husband  or  wife,  shall  go  to  the 
latter's  next  of  kin,  is  unconstitutional  because 
the  classification  of  persons  thereby  made  is 
unnatural,  arbitrary,  and  capricious,  in  conse- 
quence of  which  the  statute  is  not  a  *'law  of 
uie  land"  within  the  meaning  of  the  Constitu- 
tion. Id, 

5.  Special  proceedings  applicable  to  the 
specified  subject-matter,  and  conformable  to 
the  rules  requiring  notice  and  the  acquisition 
of  jurisdiction,  and  which  affect  all  persons 
alike  whose  property  or  rights  come  within  the 
lawful  scope  of  the  proceedings,  are  prosecuted 
13  L.  R.  A. 


with  "due  process  of  law."    Burlington^  C. 
R  dtN.  B.  Co.  V.  D^y  (Iowa)  486 

0.  Permitting  the  recovery  of  attome.vs' 
fees  on  recovery  against  a  railroad  company 
for  violation  of  a  statute  regulating  rates  does 
not  violate  the  constitutional  provision  as  to 
equality.  Id. 

7.  The  regulation  of  the  pressure  of  natur- 
al gas  transported  in  pipes  is  within  the  police 
power  of  the  Legislature,  to  be  exercised  ac- 
cording to  its  discretion,  in  the  absence  of 
facts  to  show  oppression  or  usurpation  under  a 
pretext  of  exercising  police  power.  Jamieson 
V.  Indiana NatfUroU  Qas  dt  0.  Co.  (Ind.)       652 

Notes  and  Briefs. 

C!k>nstitutional  law;  validity  of  class  legisla- 
tion. 70 

CONTRACTS.    See  also  Mistake;  Mum- 
ciPAL  Corporations,  4. 

1.  A  promise,  in  consideration  of  permis- 
sion to  insure  the  life  of  a  person,  to  ^y  his 
wife  a  sum  of  money  after  his  death,  is  on  a 
void  consideration,  where  the  promisor  has  no 
insurable  interest  in  the  life  on  which  the 
insurance  is  taken,  and  therefore  cannot  be 
enforced.    Burhage  v.  Windley  (N.  C.)      409 

2.  An  agreement  by  grocers  not  to  buy 
any  butter  from  the  makers  for  two  years,  if  a 
firm  shall  open  a  butter  store  in  the  place,  is 
void  for  lack  of  consideration,  where  such  firm 
neither  pays  anything  therefor  nor  buys  any 
established  plant,  place  of  business,  or  good- 
will.    Chaplin  V.  Brown  (Iowa)  428 

8.  A  minor's  abstinence  from  intoxicating 
liquors  and  tobacco,  and  from  swearing  and 
playing  cards  or  billiards  for  money,  is  a  good 
consideration  for  a  promise  by  his  uncle  to  pay 
him  a  sum  of  money.  Hamer  v.  Sidway  (N. 
Y.)  468 

4.  There  is  suflScient  consideration  for  a 
contract  to  settle  litigation  between  corpora- 
tions, under  a  patent  which  both  parties  sup- 
pose to  be,  but  which  is  not  in  fact,  valid,— 
especially  where  the  contract  includes  mutual 
covenants  as  to  the  conduct  of  their  business, 
and  is  partly  executed  before  the  invalidity  of 
the  patent  is  discovered.  Gloucester  Isinglass 
dk  G.  Co,  V.  Russia  Cement  Co.  (Mass.)         568 

5.  A  promise  by  a  board  to  pay  for  heat- 
ing apparatus  for  a  public  building,  made  to 
induce  the  completion  thereof  by  the  other 
party,  who  had  already  partly  furnished  it  un- 
der agreement  with  the  chief  contractor  for 
the  building,  who  had  made  default  in  pay- 
ment, is  an  original,  and  not  a  collateral,  con- 
tract within  the  Statute  of  Frauds.  Gibson 
County  Comrs,  v.  Cincinnati  Steam  Heating  Co. 
(Ind.)  502 

6.  The  words  "two-thirds  part  at  the  least 
of  the  thing  demised,"  in  the  exception  as  to 
leases  for  not  more  than  three  years,  in  the 
Statute  of  Frauds,  mean  two-thirds  part  of  the 
rental  value  of  the  demised  premises,  and  not 
of  the  value  of  the  fee.  Childers  y.  Lee  {"N. 
M.)  67 

7.  A  series  of  papers  appearing  to  relate  to 
the  same  contract  may  constitute  a  sufficient 
memorandum  within  the  Statute  of  Frauds, 
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Contracts. 


although  only  one  of  them  is  signed  by  the 
party  to  be  charged.     Fredand  v.  Ritz  (Mass.) 

561 

8.  A  written  agreement  for  a  sublease,  *'to 
be  made  subject''  to  a  lease  not  vet  in  exist- 
ence, but  which  is  to  be  obtained,  is  not,  for 
that  reason,  insuflScient  under  the  Statute  of 
Frauds  after  such  lease  is  obtained  in  writing. 

&. 

0.  A  parol  agreement  to  adopt  a  child  as 
heir  and  to  leave  her  all  one's  property  at  death 
is  within  the  Statute  of  Frauds,  where  the  es- 
tate at  death  consists  of  property  of  which  a 
parol  transfer  is  not  valid  under  the  statute. 
Austin  V.  2)aw«(Ind.)  120 

10.  Performance  on  the  part  of  a  girl,  of  a 
parol  contract  to  live  with  a  man  and  bis  wife 
during  their  lives,  in  consideration  of  their 
agreement  to  leave  her  all  their  property,  will 
not  take  the  agreement  out  of  the  Statute  of 
Frauds.  Id, 

11.  A  man  is  not  prevented  from  transferring 
his  property,  by  an  agreement  to  leave  all  his 
property  at  death  to  an  adopted  child,  if  the 
transfer  is  not  made  for  the  purpose  of  defraud- 
ing the  latter.  Id. 

12.  A  bond  reciting  the  proposal  of  a  board 
of  commissioners  '*to  advance  the  money  to 
the  obligor,  who  binds  himself  to  complete  the 
lob  of  furnishing  heating  apparatus  for  a  pub- 
lic building,  in  consequence  of  the  default  of 
the  principal  contractor  for  the  building,  is  a 
contract  to  pay  for  the  work  when  completed, 
and  not  merely  to  "advance"  money.  Gibson 
County  Comrs,  v.  Cincinnati  Steam  Heating 
Co.  (Ind.)  502 

13.  The  word  "shipped."  in  a  contract  by 
a  lessee  of  a  quarry  to  pay  certain  rates  for 
stone  shipped,  cannot  be  construed  to  include 
stone  not  shipped,  although  quarried  and  ready 
for  shipment.  Crawford  v.  Oman  A  8.  Stone 
Co.  (S.  C.)  875 

14.  The  words  "dimension  stone,"  in  a 
quarry  lease  fixing  prices  for  such  stone,  must 
be  construed  in  their  technical  trade  meaning, 
in  the  absence  of  anything  in  the  contract  to 
indicate  the  contrary,  where  both  parties  are 
quarry  men.  Jd. 

15.  Time  is  not  of  the  essence  of  a  contract 
for  the  sale  of  real  estate,  unless  made  so  by 
the  express  agreement  of  the  parties,  or  by  the 
nature  of  the  contract  itself,  or  by  the  circum- 
stances under  which  it  was  made.  Courts  of 
equity  will  ordinarily  infer  that  interest  on  the 
deferred  payments  will  be  a  sufficient  compen- 
sation for  the  delay.    Frink  v.  Thomas  (Or. )  239 

16.  Although  there  is  no  stipulation  in  the 
contract  that  time  shall  be  essential,  or  any* 
thing  in  the  nature  or  circumstances  of  the 
agreement  to  make  it  so,  it  can  nevertheless  be 
made  so  by  a  performance,  or  tender  of  per- 
formance, by  one  party  and  a  demand  of  the 
other.  Id, 

17.  Where  the  payment  of  the  purchase 
money  and  the  making  of  the  deed  are  to  oc- 
cur simultaneously,  they  are  regarded  as  con- 
current acts  which  disable  either  party  from 
putting  an  end  to  the  contract  without  per- 
formance, or  a  valid  offer  to  perform,  on  his 
part.  Id, 

18.  The  agreement  is  void  as  tending  to 
12  L.  R.  A. 


create  a  monopoly,  where  all  the  grocas  ia  t 
town  agree  to  give  up  dealing  io  batter  if  a 
new  firm  shaU  establish  a  butter  store  in  the 
place  and  pay  as  much  as  dealers  in  iieiglibor> 
ing  towns.     Chaplin  v.  Brawn  (Iowa)      4S6 

19.  A  purchase  of  stock  by  a  broker  for 
his  customer,  who  puts  up  a  margin,  aod. 
aside  from  commissions  and  interest,  simpij 
receives  or  pays  the  difference  between  the 
buying  and  selling  values,  is  invalid  under  Od. 
Const,  art.  4,  ^  26,  as  a  sale  of  stock  on  margin, 
and  can  give  the  broker  no  right  to  eoforre  the 
customers  indebtedness  to  him  thereon.  CaA- 
man  v.  Root  (Cal.)  511 

20.  An  agreement  to  prevent  oompetitioo 
between  two  corporations  in  the  nianufactore 
of  fish  glue  under  a  patent,  whereby  an  article 
nearly  worthless  is  to  be  converted  into  one 
of  large  value,  is  not  against  public  policy. 
Oloucester  Isinglass  dt  O,  Co.  v.  Russia  Veimnt 
Co.  (Mass.)  5<3 

21.  Objection  to  a  variance  between  a  kase 
agreed  upon  and  the  one  delivered  is  waived 
by  refusal  to  accept  any  lease.  Freeland  ▼. 
Ritz  (Mass.)  561 

22.  Mere  failure  to  pay  the  purchase  moocT 
according  to  the  terms  of  the  contract  will  soi 
entitle  the  vendor  to  have  a  contract  reactiided. 
Frinic  v.  Thomas  (Or.)  339 

28.  On  the  destruction  bj  fire  of  a  buflding 
towards  the  erection  of  which  tbe  contractor  ts 
to  contribute  only  part  of  the  labor  and  ma 
terials,  while  the  owner  is  to  do  the  gradiDf. 
excavating,  stone  work,  brick  work,  painting. 
and  plumbing,  the  contractor  is  dischar;^ 
from  his  obligation,  and  can  recover  on  an  im 
plied  assumpsit  for  tbe  value  of  what  he  bxs 
already  done.     Butterfidd  v.  Byron  (Mas. )  571 

24.  A  contract  is  invalidated  by  the  subse- 
quent enactment  of  police  regulations  which 
render  its  performance  illegal  as  to  one  of  tbe 
parties.  Jamieson  v.  Indiana  Natural  Gas  & 
0,  Co.  and.)  552 

25.  An  innovation  or  change  in  the  law  by 
a  Judicial  decision  does  not  impair  the  obliga- 
tion of  an  existing  contract,  where  neither  the 
Constitution,  nor  a  statute,  nor  any  enactmeat 
that  has  the  force  of  the  law,  is  applied  to  af 
feet  the  contract.  Ray  v.  Western  Ptn  ntyhiapis 
Natural  Gas  Co.  (Pa. )  S9» 

26.  A  statute  empowering  the  state  auditor 
to  institute  proceedings  for  the  dissolution  of 
insurance  companies  which  upon  examinaoon 
seem  to  be  insolvent,  or  in  such  condition  as  to 
render  their  further  continuance  in  bnaioess 
hazardous  to  the  insured  or  to  the  publie,  and 
to  apply  for  an  injunction  to  prevent  their  fur- 
ther proceeding  with  the  business,  and  for  a  rr 
ceiver, — is  not  unconstitutional  as  impairine 
the  obligation  of  contracts.  Bepublic  £.  IniL 
Co.  V.  Sicigert  (111.)  SS^ 

27.  Overruling  decisions  of  the  state  coiai 
of  last  resort  which  were  in  force  at  tbe  time  t 
mortgage  was  given  by  a  married  woman,  and 
which  upheld  its  validity  under  tbe  statute*. 
does  not  affect  the  right  of  the  mortgaeee 
Farrior  v.  New  England  Mortg.  8.  O.  (Ala. 

Notes  Ain>  Biubf& 
Contracts;  Statute  of  Frauds  as  to  kaae  i^ 
not  more  than  three  years.  i« 
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Validity  of;  in  fraud  of  statute;  gambliuj^; 
illegality  as  a  defense;  secret  agreement.  1^ 
Equity  jurisdiction  to  correct  mistakes;  ef- 
fect of  parol  agreement  on  sealed  instruments; 
reformation  of  deed;  mistake  in  description, 
boundaries,  etc.  278 

Construction  of  terms  used  in.  875 

Consideration;  necessity  and  SQfflciency; 
mutual  and  concurrent  promises;  past  act; 
marriage;  benefit  to  promisor  and  detriment  to 
promisee:  ifvaiver  of  legal  right;  illegality  or 
immorality  of  consideration;  performance  of 
legal  obligation;  moral  obligation.  463 

For  building:  extra  work.  502 

ElTect  of  destruction  of  building  upon.  571 
To  prevent  competition.  568 

Option;  election.  090 

Sales  on  margins  or  options.  511 

Option  contracts:  when  not  illegal.  776 

CONVERSION.    See  Trover,  2. 

CORPORATIONS.  See  also  Acknow- 
LEBGMEKT;  Charitajble  Uses,  6;  Con- 
tracts, 26;  Eyidencb,  15;  Libnb,  2. 

1.  The  State  alone  can  complain  of  a 
completed  contract  entered  into  by  a  corpora- 
tion in  violation  of  constitutional  or  statutory 
requirements.  Woodv.  Carry  Watenoorks  Co. 
(C.  C.W.  D.  Pa.)  168 

2.  A  corporation  wbich  has  received  and 
enjoyed  tbe  fruits  of  its  mortgage  bonds  can- 
not assail  their  validity  in  tbe  hands  of  a  bona 
fide  holder  for  value,  on  the  ground  that  they 
exceeded  in  amount  one  half  of  the  capital 
stock  paid  in,  contrary  to  the  statute.  Id. 

3  The  fact  that  the  constitutional  require- 
ment as  to  notice  to  stockholders  was  not  com- 
plied with  before  the  execution  of  a  mortgage 
of  the  corporate  property  is  not  a  valid  depose 
to  a  suit  on  the  mortgage,  if  every  stockholder 
was  present  when  the  mortgage  was  determined 
on  and  voted  in  favo^of  it,  and  the  corpora- 
tion has  received  the  benefit  of  the  money 
raised  thereby.  la. 

4.  A  corporation  which  has  entered  into 
and  received  the  benefits  of  a  contract  which  it 
had  the  power  to  make  will  not  be  permitted 
to  avoid  paying  the  consideration  money,  by 
showing  that  in  making  the  contract  it  did  not 
conform  to  the  statutory  requirements  and 
limitations  imposed  on   it.  Id. 

5.  A  corporation  which  used  mules  in  its 
business  is  liable  on  notes  for  mules  given  in 
its  name  by  its  president,  where  he  had  f re- 
auently  bought  mules  of  the  payee  and  given 
therefor  notes  of  the  corporation,  which  it  had 
always  paid,  and  the  seller  had  no  reason  to 
suppose  that  the  present  purchase  was  not 
made  for  the  corporation  as  the  president  rep- 
resented it  to  be.  Sparks  v.  Despatch  Trans- 
fer Co.  (Mo.)  714 

6.  Persons  acting  as  directors  of  a  corpora- 
tion when  less  than  the  necessary  amount  of 
stock  has  been  subscribed,  and  they  are  with- 
out authority  to  create  any  corporate  obligation, 
become  personally  liable  though  acting  in  crood 
faith.    Farmers  Co-Op,  T.  Co.  v.  Floyd  (Ohio) 
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7.  A  director  or  stockholder  is  not  charge- 
able as  such  with  actual  knowledge  of  tne 
business  transactions  of  the  corporation .  Rudd 
V.  Robinson  (N.  Y.)  478 

8.  The  denial  of  his  right  to  vote  will  not 
justify  one  who  has  a  majority  of  the  stock  of 
a  corporation  in  withdrawing  from  a  meeting 
and  organizing  another  meeting  and  voting 
there;  but  his  vote  at  the  original  meeting 
would  have  been  effective  notwithstanding  the 
rejection.     Re  Argus  Printing  Co.  (N.  D.)781 

9.  Holders  of  a  majority  of  the  stock  of  a 
corporation,  after  acquiescing  in  the  organiza- 
tion of  a  meeting  and  participating  in  its  busi- 
ness, cannot  withdraw  and  organize  another 
meeting  at  the  same  time  and  place.  Id. 

10.  A  vote  of  stockholders  representing  a 
majority  of  the  subscribed  capital  stock  is 
necessary  to  the  choice  of  a  director.  Id. 

11.  The  pledgee  of  stock,  in  whose  name 
it  stands  on  the  corporate  records,  has  a  right 
to  vote  the  stock  at  a  meeting  of  the  directors, 
and  the  pledgor  has  not;  but  equity  may  com- 
pel the  pledgee  in  a  proper  case  to  give  him  a 
proxy.  Id. 

12.  To  be  eligible  as  a  director  under  a  stat- 
ute which  requires  directors  to  be  stockholders, 
a  person  must  appear  to  be  a  stockholder  on 
the  corporate  records.  Id. 

18.  The  transferee  of  stock  upon  the  cor- 
porate records  is  qualified  to  vote  and  become 
a  director,  although  the  transfer  was  made  for 
the  express  and  sole  purpose  of  so  qualifying 
him,  if  it  was  not  in  furtherance  of  a  fraudu- 
lent scheme.  Id. 

14.  Before  a  corporation  can  safely  permit 
a  transfer,  upon  its  books,  of  stock  which  be- 
longed to  a  deceased  person,  and  which  it 
knows  has  been  directed  by  order  of  court  to 
be  sold  by  the  administrator  at  private  sale,  it 
should  ascertain  whether  or  not  such  a  sale  has 
been  made  under  tbe  order  as  vests  title  in  the 
purchaser.  If  it  fails  to  do  so,  it  is  liable  to 
make  good  any  loss  occasioned  by  its  permit- 
ting the  transfer.  Citizens  Street  R.  Co.  v. 
RiMins  (Ind.)  498 

15.  One  who,  in  good  faith  and  without  no- 
tice, purchases  in  the  market  a  certificate  of 
stock  which  has  been  wrongfully  issued  by  the 
corporation  in  lieu  of  certificates  which  be- 
longed to  a  decedent's  estate,  and  which  were 
not  legally  sold  and  disposed  of  by  the  admin- 
istrator, receives  a  good  title  as  a^inst  the 
decedent's  estate,  if  there  was  nothing  on  the 
face  of  the  certificate  to  put  him  on  inquiry  or 
to  give  him  notice  of  tbe  infirmity  of  the  title. 
Such  purchaser  cannot  be  required  to  make  an 
examination  of  the  records  to  ascertain  the  va- 
lidity of  the  title,  before  he  can  safely  purchase 
it.  Id. 

16.  Payment  of  a  stock  subscription 
amounting  to  $250,000,  by  a  bond  for  title  to 
land  on  which  only  $5,000  had  been  paid  and 
which  was  worth  'no  more  than  tbe  price  at 
which  it  was  bought,  leaves  the  subscribers 
liable  to  creditors  for  the  dilTerence  between 
the  actual  value  of  the  land  and  the  amount  of 
the  subscription,  where  the  State  Constitution 
prohibits  the  issue  of  stock  except  for  money 
or  property  actually  received,  and  statutes  re- 
quire payments  by  property  to  be  at  its  money 
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value.     Myton  Land  Co.  y.  Birmingham  Ware- 
house d  Elev,  Co,  (Ala.)  807 

17.  A  corporation  may,  if  it  acts  in  good 
faitb,  lawfully  receive  from  its  subscribers  who 
have  paid  a  certain  percentage  of  their  sub- 
scriptions, a  surrender  of  the  certificates  held 
by  them,  and  issue,  in  lieu  thereof,  certificates 
for  as  manv  fully  paid  shares  of  stock  as  the 
money  paid  in  will  buy,  thereby  releasing  Ihem 
from  further  liability,  as  far  as  the  claims  of 
the  company  itself  are  concerned.  Bepublie 
L.  Ins,  Co.  V.  Smg&rt  (111.)  328 

18.  In  a  statutory  proceeding  by  the  state 
auditor  to  wind  up  a  corporation,  to  which  the 
stockholders  are  not  made  parties,  the  corpora- 
tion has  the  duty  to  protect  their  rights;  and 
it  may  therefore  object  to  the  making  of  an  or- 
der directing  the  receiver  to  bring  suits  for  un- 
paid stock  subscriptions.  Id, 

19.  Stockholders  are  liable  as  partners  on 
contracts  of  a  corporation  which  they  have  un- 
dertaken to  form  for  a  certain  business  under 
the  laws  of  another  State,  solely  because  a 
corporation  for  such  business  could  not  be 
legally  organized  in  the  State  where  it  was  to 
be  carried  on.  Empire  Mills  v.  AUlon  Grocery 
Co,  (Tex.  App.)  866 

20.  The  State  only  can  question  the  right 
of  foreign  corporations  to  hold  lands  in  excess 
of  the  amount  limited  by  statute.  American 
Mortg.  Co,  v.  7WmtYfe(Ga.)  529 

2r.  The  law  of  comity  does  not  require  that 
a  mercantile  corporation  organized  under  the 
laws  of  another  State  shall  be  allowed  to  do 
business  in  Texas,  as  the  repeal  in  1885  of  a 
statute  granting  the  privilege  of  organizing 
mercantile  corporations  is  a  direct  prohibition 
against  the  operation  of  such  corporations  in 
the  State.  Empire  Mills  v.  Alston  Grocery  Go, 
(Tex.  App.)  366 

Notes  and  Briefs. 

Corporation;  estopped  to  deny  liability  on 

contracts.  168 

Liability  of  stockholder.  *807 

Individual  liability  on  contracts:    foreign; 

law  of  comity;  estoppel  to  deny  incorporation. 

866 
Disposition  of  property  on  dissolution.  828 
Execution  of  deed  by.  588 

Liability  for  acU  of  oflacers.  714 

Stock  certificates,  ownership  of;  pledge; 
mode  of  transfer;  right  to  vote  upon;  direc- 
tors, how  chosen.  781 

COSTS  AND  FEES. 

1.  A  stipulation  to  pay  all  costs  of  collecting, 
not  less  than  10  per  cent,  '^refers  to  attorneys' 
fees,  as  the  parties  are  liable  for  court  costs 
without  any  stipulation.  Montgomery  v.  Cros- 
thwait  (Ala.)  140 

2.  A  provision  allowing  attorneys'  fees 
on  recovery  by  the  plaintiff  does  not  impose  a 
•'penalty  for  exercising  the  right  of  defense." 
Burlihgton,C.  R.  db N.  R.  Co,  v.  2><fy (Iowa)  436 

COURTS.     See   also    Ftobb;    Municipal 

CORPOBATIONS,  1. 

1.  "Where  a  controversy  concerning  the  title 
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to  government  land  is  still  pendini?  id  and  ua- 
deter mined  by  the  land  oepartmeot  of  the 
United  States,  the  courts  of  a  State  will  not 
interfere.    Frink  v.  Tliomas  (Or.)  2» 

2.  A  circuit  court  of  the  United  States  has 
no  jurisdiction  in  an  action  at  law  upon  a  note 
to  enforce  a  specific  lien  upon  propertv  con- 
veyed to  secure  it,  according  to  a  remedy  and 
practice  given  by  state  law,  without  foreclos- 
ure proceeding.  American  FreehMd  Land  & 
Mor^.  Go,  V.  Thomas  (C.  0.  S.  D.  Ga.)       681 

8.  Circuit  courts  of  the  United  States  may 
constitutionally  be  given  Jurisdiction  of  suiis 
by  the  government  to  enjom  illegal  combiDa- 
tions  in  restraint  of  interstate  commeroe;  and 
it  does  not  depend  on  diverse  dtizensbipof  the 
parties.  United  States  v.  JeUieo  Mottntaiu 
CokedtC,  Go,  (C.  C.  M.  D.  Tenn.)  73$ 

4.  Congress  may  give  the  federal  courts  ex- 
clusive jurisdiction  when  a  right  arises  uoder 
a  law  of  the  United  States.  Gopp  v.  LouisBiOe 
dt  If,  R.  Ch.  (La,)  T» 

5.  A  state  court  has  no  jurisdiction  of  an 
action  for  damages  against  a  carrier  for  riola- 
tion  of  the  Interstate  Commerce  Law,  as  thai 
provides  for  redress,  either  by  procedure  before 
the  Commission  or  suit  before  a  federal  oouit 

Id. 

6.  A  claim  against  the  United  States  for 
damages  to  rice  fields  by  the  construction  of  a 
dam  m  making  harbor  improvements  is  one 
sounding  in  tort,  and  is  not  within  the  joris^ 
diction  of  the  circuit  court  Miils  v.  Uniiei 
States  (C.  C.  S.  D.  Ga.)  6^ 

7.  Membership  in  a  state  bar  associatioo 
does  not  disqualify  a  judge  to  hear  a  intKseed- 
ing  brought  by  it  for  the  distmrment  of  an  at- 
torney, ^though  the  association  may  be  liable 
for  the  costs  if  defeated.  Exf  parte  Aiabama 
State  Bar  Asso,  (Ala.)  134 

8.  Proceedings  before  a  special  judge,  even 
by  consent  of  parties,  are  coram  nonjudioe  and 
void  if  the  regular  judge  is  not  in  factdisqoali- 
fied,  although  he  supposes  he  is  and  refuses  lo 
sit.  Id, 

9.  A  probate  judge  cited  by  the  probate 
judge  of  another  district  to  act  in  his  place, 
who  acts  with  the  assent  of  the  clerk,  is  a  judge 
de  jure,  although  the  statute  prescril>es  that 
the  * 'clerk  of  the  court  shall  cite"  the  judge  ia 
such  ca^s,  as  that  provision  is  merely  oiRtc- 
tory.     GaXlup  v.  Smitfi{  Conn.)  85S 

10.  Officers  of  school  districts  are  iDchided 
in  the  words  •'  all  other  officers,"  in  111.  Act 
April  3,  1872  (111.  Rev.  Stat.  chap.  46),  giviDC 
the  county  court  jurisdiction  of  coDtests  of 
election  of  county,  township,  and  precinct  offi- 
cers, and  all  other  officers  for  the  contest  of 
whose  election  no  provision  is  nuide.  Misek  ?. 
RusseU  (111.)  IS5 

11.  Courts  must  uphold  a  statute  unless  it 
is  so  plainly  and  palpably  in  conflict  with  the 
Constitution  as  to  leave  no  doubt  or  besitatimi 
in  the  judicial  mind  as  to  its  invaliditv.  Brtf- 
lington,  C,  R,  d  N.  R,  Co.  v.  Dey  aowa)   4» 

12.  A  question  not  raised  by  the  pleadin|s- 
as  to  the  power  of  a  city  to  sell  coal  under  it» 
streets,  cannot  be  raised  for  adjudicatioQ  by 
stipulation  of  the  parties,  in  an  action  by  the 
city  for  trespass  in  removing  such  coal,  wheie 
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no  contract  has  been  in  fact  made  or  attempted 
before  the  suit,  but  one  is  agreed  on  in  such 
stipulation,  proTidingtbe  court  will  uphold  the 
power  of  the  city  to  make  it  Union  Coal  Co. 
v.  La  SaUe  (111.)  826 

NOTEB  ASB  BbIBFS. 

Courts;  federal;  suit  by  assignee  of  chose  in 

action.  681 

Concurrent  jurisdiction  of  federal  and  state. 

726 
Power  to  interpret  and  construe  statutes. 

856 

COVENANT.    See  also  Mistake. 

1.  An  action  for  reformation  of  a  deed 
as  to  the  description  of  the  property,  as  well  as 
for  damages  for  breach  of  covenant  of  war- 
ranty, may  be  brought  against  the  remote 
grantor  who  conveyed  to  plaintiff's  grantor 
with  the  same  covenants  that  were  contained 
in  plaintiff's  deed.     Butler  v.  Barnes  (Conn.) 

278 

2.  The  support  of  an  incompetent  person 
who  has  always  lived  on  a  certain  farm,  to 
which  a  vendee  of  the  farm  binds  himself  by  a 
declaration  of  trust  to  apply  the  net  rents  of  the 
farm,  or  the  interest  on  the  purchase  price  if  it 
should  be  sold,  and  which  is  made  a  first  lien 
on  the  farm  in  case  of  a  sale  thereof,  is  not 
limited  to  support  on  the  farm,  where  there  is 
nothing  in  the  declaration  to  show  that  intent. 
McAr&ur  v.  Qtn'don  (N.  Y.)  667 

CROPS.    See  Landlord  and  Tenant,  5,  6. 

CUSTODT  OF  LAW.  See  Garnish- 
ment, Notes  and  Briefs;  Monet  in 
Court,  2. 

CUSTOM  AND  USAGE. 

1.  A  custom  of  others  to  be  equally  negligent 
is  no  defense  to  one  charged  with  negligence. 
Columbus  d:  H,  G.  <k  L  Co.  v.  Tucker  (Ohio) 

577 

2.  A  usage  which  is  not  according  to  law, 
though  universal,  cannot  be  set  up  to  control 
the  law.  Id. 

DAMAGES. 

1.  Punitive  damages  are  recoverable  of  a 
railroad  company  for  disregard  of  its  statutory 
duty  to  stop  at  a  station  for  a  passenger,  when 
it  Jbas  advertised  for  passengers  for  that  train 
and  has  room  for  them,  or  could  by  reasonable 
diligence  have  had  cars  enough  to  accommodate 
them.  Purcell  v.  Richmond  ds  D.  R  Co.  (N. 
C.)  118 

2.  Damages  resulting  directly  from  a 
wrongful  act  are  recoverable,  as  a  general  rule, 
whether  they  could  or  could  not  have  been 
foreseen  or  contenoplRted  as  a  probable  result. 
Schumaker  v.  St.  Paul  A  D.  R.  Co.  (Minn.)  257 

8.  The  measure  of  damages  for  quarrying 
and  carrying  away  stone  by  trespassers,  in  a 
suit  by  lessees  merely  of  the  exclusive  right  to 
quarry  the  stone,  does  not  extend  to  the  full 
value  of  the  stone,  but  merely  to  the  dam- 
ages actually  occasioned  by  invasion  of  such 
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exclusive  right;  but  nominal  damages  at  least 
should  be  granted.    Baker  v.  Hart  (N.T.)  00 

4.  The  measure  of  damages  in  an  action 
against  an  agent  for  making  a  contract  with 
plaintiff  without  authority  is  the  loss  sus- 
tained by  the  failure  of  the  contract.  Farmers 
Co-Op.  T.  Co.  V.  Floyd  (Ohio)  846 

5.  The  price  to  be  paid  to  a  volunteer  for 
enduring  suffering  caused  by  a  personal  in- 
jury cannot  be  regarded  as  the  standard  in  de- 
termining the  amount  of  damages  in  an  action 
for  such  mjury;  and  an  instruction  which  sug- 
gests such  an  idea  of  a  price,  in  connection  with 
the  diificultv  in  fixing  the  amount,  is  mislead- 
ing.   Spautding  v.  Pennsylvania  Co.  (Pa.)  698 

Notes  AND  Briefs. 

Damages;  measure  of,  for  personal  injuries, 
pain,  and  suffering.  698 

DEBTOR  AND    CREDITOR. 

A  loan  of  money  to  a  corporation  will 
render  it  liable  for  the  debt,  although  the  note 
of  individuals,  instead  of  the  note  of  the  cor- 
poration, was  taken  therefor  because  it  was 
supposed  to  be  better  security.  The  test  is 
whether  the  note  was  received  as  a  considera- 
tion for  the  money,  or  only  as  a  security. 
Philadelphia  Third  Nat.  Banjos  Appeal  (Pa.) 

228 

Notes  and  Bribfs. 

Debtor  and  creditor;  one  receiving  credit 
responsible  for  the  debt;  effect  of  taking  secu- 
rity. 228 

DEED.    See  also  Acknowledgment;   Ey- 
IDENCE,  7,  18,  14;  Infants,  5. 

1.  Delivery  of  a  deed  for  record,  though  not 
known  to  the  grantee,  is,  if  followed  by  his  as- 
sent, a  good  delivery.    Lee  v.  Fletcher  (Minn.) 

171 

2.  The  letters  "D.  S.  C,"  written  by  the 
witness  to  a  deed  whose  name  is  Solomon  Da- 
vis, may  constitute  a  sufficient  sisnature  as  a 
witness.    Devereux  v.  McMahon  (N.  C.)     205 

3.  A  cross-mark  opposite  a  seal,  made  by 
the  grantor  of  a  deed  immediately  under  a 
clause  containing  his  name  and  stating  that  he 
has  ''signed  bis  name  and  affixed  his  seal.'' 
constitutes  a  sufficient  signature  and  may  be 
construed  as  an  adoption  of  the  name  in  such 
clause  as  a  signature.  Id. 

NoTEB  AND  Briefs. 

Deed;  necessity  and  sufficiency  of  delivery; 
delivery  to  third  person;  in  escrow;  by  record- 
ing; presumptions  or  evidence  of  delivery.  171 

Signature  by  mark  or  cross.  205 

DEFINITIONS.    See   also    Voters   and 
Elections.  9. 

1.  A  debt  is  any  kind  of  obligation  of  one 
man  to  pay  money  to  another.  Dunsmoor  v. 
Furstenfeldt  (Qal.)  509 

2.  Delusions  are  conceptions  that  originate 
.spontaneously  in  the  mind,  without  evidence 
of  any  kind  to  support  them,  and  can  be  ac- 
counted for  on  no  reasonable  hypothesis.  Pot- 
ter y .  Jones  {Or.)  161 
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3.  A  belief  or  aversion  formed  od  apparent 
cause,  leading  to  an  erroneous  view  of  conduct, 
however  insufficient  the  state  of  facts  on  which 
it  is  based  may  be,  shows  only  an  error  of 
judgment  or  want  of  reasoning  power,  but  not 
an  absolute  want  of  intellect  on  the  subject, 
and  therefore  does  not  constitute  an  insane  de- 
lusion.   Potter  V.  Jones  (Or.)  161 

DELEGATION     OF  POWER.     See 

PoBLic  Impkovbmbnts,  4,  5. 

BELIVERT.    See  Deed,  1;  Mortgage,  8. 

DESCENT     AND     DISTRIBUTION. 

See  also  Contracts,  11. 

1.  Where  a  will  contains  no  devise  of  lands, 
but  the  testator  has  disposed  of  his  entire  estate 
by  means  of  a  power  to  sell  and  divide  the  pro- 
ceeds of  sale,  the  lands  descend  to  his  heirs  at 
law  subject  to  the  power  of  sale  and  the  trusts 
declared  thereon  contained  in  the  will.  Morse 
V.  Hackenaaek  Sav,  Bank  (N.  J.)  82 

2.  The  estate  of  an  heir  at  law  intermediate 
the  testator's  death  and  the  exercise  of  a  power 
of  sale  is  an  actual  estate  which  is  alienable, 
devisable,  and  descendible,  and  liable  to  seizure 
and  sale  of  lands;  but  when  the  power  of  sale 
is  executed,  the  estate  of  the  heir  or  his  alienee 
is  determined,  and  the  purchaser  under  the 
power  becomes  seised,  under  the  devisor,  by  a 
title  paramount  to  the  title  of  the  heir  by  de- 
scent. Id, 

8.  A  widow  is  ian  *'  heir"  of  her  husband 
to  the  extent  of  $5,000,  up  to  which  she  is 
given  an  estate  in  fee  by  Masa  Stat.  1880, 
chap.  211,  but  not  in  respect  to  the  life  estate 
given  by  Mass.  €kn.  Stat.  chap.  90,  §  15  (Mass. 
Stat.  18ll4.  chap.  406,  §  1),  which  is  a  purely 
optional  interest  in  lieu  of  dower.  Conse- 
quently she  can  take  only  the  sum  of  $5,000 
under  a  will  in  favor  of  bis  "heirs."  Proctor 
V.  Clark  (Mass.)  721 

DIVORCE.    See  Husband  and  Wife,  4-6. 

DOWER. 

1.  A  widow  cannot  be  compelled'  to  release 
her  dower  in  lands  sold  by  her  husband  by  a 
contract  which  she  did  not  sign.     Sloan  v. 

Williams  (111.)  496 

2.  The  express  denial  of  dower,  in  New 
York  statutes,  where  a  divorce  is  granted  for 
the  wife's  adultery,  does  not  by  implication 
give  dower  in  case  of  annulment  of  a  marriage 
made  in  good  faith,  because  the  husband  had  a 
former  wife  living.     Price  v.  Price  (N. Y.)  869 

3.  No  dower  right  exists  in  favor  of  a  wo- 
man whose  marriajTC  was  annulled  because  the 
husband  had  a  wife  livin.(^,  although  she  had 
not  been  heard  from  within  five  years  before 
the  second  marriage,  which  was  contracted  by 
both  parties  in  good  faith,  and  was  therefore 
valid  under  2  N.  Y.  Rev.  Stat.  189,  §  6,  until 
its  nullity  was  pronounced  by  a  court.        Id. 

Notes  and  Briefs. 

Dower;  right  of  wife  on  annulment  of  mar- 
riage. 859 
12  L.  R.  A. 


DRAINS.    See  also  Public  Impbotxxzsti. 

8.  5,  6. 

Notes  and  Bbiefs. 

Drains  and  sewers;  authority  of  Legialattiie 
over;  taxation  for;  construction  of.  417 

DUHMT  RAILROADS. 

A  dummy  railroad  operated  by  steam 
and  running*beyond  the  lines  of  a  municipal- 
ity, organi^  under  Ala.  Act  Feb.  25,  1»87, 
wnich  authorizes  corporations  to  construct  sodi 
roads  in  a  city  or  town  and  also  "upon  any  of 
the  public  roads  of  any  county/'  upon  soch 
terms  and  in  such  manner  as  may  be  author- 
ized by  the  city  and  county  authorities  respect- 
ively, is  a  "railroad"  within  the  meaning  of 
Ala.  Code,  §  1145,  requiring  trains  to  be  stop- 
ped within  100  feet  of  a  place  where  the  track 
crosses  the  track  of  another  railroad.  Bir- 
mingham  Mineral  B,  Co.  v.  Jacobs  (Ala.)  880 

EJECTMENT. 

1.  A  writ  of  restitution  will  not  bemnted 
to  restore  to  a  defendant  in  eiectment  the  ^» 
session  of  property  taken  under  a  writ  of  pos- 
session, merely  because  the  latter  was  not 
issued  within  a  year  and  a  day  after  the  rendi- 
tion of  the  Judgment.  Bowar  v.  ChieoQo  W. 
D.  R.  Co.  (111.)  W 

18.  The  common -law  rule  that  a  writ  of 
possession  cannot  be  issued  to  enforce  a  jiid|r- 
ment  in  ejectment  after  the  lapse  of  a  year  and 
a  day  is  abrogated  in  niinois  by  the  statute, 
which,  though  making  no  express  provision  k 
to  writs  of  possession,  provides  that  execudoo 
may  issue  upon  a  judgment  at  any  time  within 
seven  years,— especially  when  construed  wiik 
another  statute  providing  that  rules  of  i^etd 
ing  and  practice  in  other  actions  are  appbed  to 
actions  of  ejectment.  H 

ELECTION.    See  also  Executobs  akd  Ad- 

HINISTRATORB,  2,  3. 

NoTBs  AND  Briefs. 
Election;  to  take  gift  under  will.  8S 

ELECTRICAL    USES    AND   APPLI- 
ANCES. 

1.  In  the  present  state  of  electrical  sdence  i 
telephone  company  cannot  maintain  a  bfli  for 
an  injunction  against  the  operation  of  an  eke- 
trie  railway,  to  prevent  damages  incidentaHj 
sustained  by  the  escape  of  electricity  from  its 
rails.  Cumberland  TeUph.  d:  Teleg.  Co,  t. 
United  EUetrie  B.  Co.  (C.  C.  M.  D.  Tcno.)  541 

2.  Interference  with  the  ground  ctrcoit  of 
a  telephone  system  by  the  subsequent  introdot- 
tion  of  the  "single- trolley  system"  of  electrki- 
street  railways,  of  which  the  ground  also  is  t 
constituent  part,  interferes  with  no  vesftd 
right  of  the  telephone  companv,  and  givn  it  do 
right  of  action.  Cincinnati  IniAined  Piam  R. 
Co.  V.  City  dt  8.  Teleg.  Asso.  (Ohio)  534 

8.  Disturbance  of  a  telephone  systen 
previously  established,  the  poles  and  wire$  of 
which  are  upon  the  streets,  by  the  inlrododiM 
of  electro  motive  power  upon  a  street  raihw. 
entitles  the  telephone  company  to  no  reoKd? 
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except  to  readjust  its  methods  to  meet  the  new 

conditions.  Id. 

Notes  aitd  Briefs. 

Electricity;  relative  rights  of  electric  rail- 
ways and  telegraph  companies  in  the  use  of. 

587 

ELECTRIC  RAILROADS.  See  Elbc- 
TBiCAL  Uses  and  Appliaitces,  2.  8; 
Telbphoi^es. 

EMINENT  domain: 

1.  The  building,  by  a  State  or  its  grantees, 
of  wharves  upon  the  shore  of  navigable  waters, 
will  not  constitute  either  a  taking  or  damaging 
of  the  private  property  of  riparian  proprietors 
for  public  use.    EUenbach  v.  Hatjieid  (Wash.) 

682 

2.  Damage  to  rice  fields  by  the  construc- 
tion of  a  dam  in  harbor  improvements,  thus 
raising  the  low-water  level  in  a  navigable  river, 
and  destroying  the  drainage  of  the  fields,  and 
increasing  their  liability  to  overflow  in  time  of 
freshets,  does  not  constitute  a  taking  of  the 
property,  within  the  meaning  of  the  constitu- 
tional provision  for  compensation.  The  rights 
of  riparian  owners  are  subordinate  to  the  power 
of  the  government  to  control  and  improve 
navijration.  MilU  v.  United  States  (C.  C.  S. 
D.  Ga.)  678 

8.  A  railroad  is  located  so  as  to  exclude  the 
appropriation  of  the  land  selected  by  another 
road,  when  a  definite  location  has  been  adopted 
by  the  action  of  the  company;  but  the  act  of 
the  engineer  in  staking  out  the  line  is  not  a 
sufficient  location.  WiUiamsport  db  N,  B.  R, 
Co.  V.  Philadelphia  d  E.  B,  Co.  (Pa.)  220 

4.  The  whole  improvement  must  be  tak- 
en into  consideration  in  determining  whether 
property  is  damaged  by  a  public  improvement, 
— such  as  the  change  of  grade  of  a  street. 
J^mnger  v.  Chicago  (HI.)  609 

5.  No  damages  can  be  recovered  on  ac- 
count of  a  public  improvement,  where  no 
property  is  actually  taken,  if  its  fair  market 
value  is  as  much  immediately  after  as  before 
the  improvement.  Id, 

6.  Compensation  [for  the  erection  of  a  tel- 
eji^ph  line  in  a  street  must  be  made  to  abut- 
ting owners,  although  the  fee  of  the  street  is  in 
the  public;  and  the  right  thereto  cannot  be  de- 
feated by  action  of  the  municipal  authorities. 
Stoteers  v.  Postal  Teleg.  C   Co.   (Miss.)       864 

Notes  aivd  Bribfs. 

Eminent  domain;  rights  of  mortgagee.  84 
Location  of  railroad;  when  sufficient  to  ex- 
clude another  road.  220 
Market  value  of  property.  610 
Right  of;  power  of  general  government.  676 

ENTIRETIES.    See  Homestead,  1;  Hus- 
band AND  Wife,  Notes  and  Brirfs. 

EQUITT. 

A  suit  to  cancel  a  deed  to  an  infant,  after 
his  disaffirmance  on  coming  of  ase,  can  be 
maintained  on  his  subsequently  claiming  to 
affirm  it,  as  the  disaffirmance  did  not  reinvest 
12  L.  R.  A, 


the  grantor  with  title.     McCarty  v.  Woodstock 
Iron  Co,  (Ala.)  186 

NoTEB  AND  Briefs. 

Equity;  jurisdiction  to  correct  mistakes.  273 

ESCHEAT. 

Notes  and  Briefs. 

Escheat;  defined;  question  how  determined; 
procedure  to  declare:  interest  subject  to;  title 
or  possession  of  State.  529 

ESTOPPEL.    See  also  Highways,  2. 

1.  Where  a  vendee  enters  into  possession 
of  land  under  a  contract  of  purchase,  he  will 
not  be  permitted  to  obtain  an  outatanding  title 
and  assert  it  against  his  vendor,  but  such  title 
will  enure  to  the  benefit  of  the  vendor.    Frink 

V.  T?iomas{OT.)  239 

2.  Where  the  vendor  is  prevented  from 
complying  with  his  contract  by  the  wrongful 
act  of  the  vendee-  in  obtaining  an  outstanding 
title  to  a  portion  of  the  land,  so  far  as  that  por- 
tion of  the  land  is  concerned,  in  a  suit  by  the 
vendor  to  rescind,  the  vendee  is  estopped  from 
claiming  that  no  tender  of  the  deed  has  been 
made.  Id. 

8.  Specific  performance  of  a  contract  will 
not  be  defeated  for  failure  of  consideration, 
where,  after  knowledge  of  the  failure,  the  de- 
fendant! has  chosen  to  avail  himself  of  the 
benefits  of  the  contract  and  to  go  on  under  it. 
Gloucester  Isinglass  d  Q.  Co.  v.  Russia  Cement 
Co.  (Mass.)  568 

4.  A  person  is  not  estopped  from  denying 
that  a  so-called  corporation  with  which  he  has 
made  a  contract  is  m  fact  a  legal  corporation, 
and  from  claiming  that  the  stockholders  are 
individually  liable  on  the  contract.  Empire 
Mills  V.  Alston  Grocery  Co,  (Tex.  App.)      866 

5.  Silence  of  a  legatee  who  had  said  she 
was  to  be  paid  $10,000,  on  the  reply  of  the  tes- 
tatrix that  $8,000  of  it  had  been  paid,  is  not 
an  admission  of  such  payment.  Jaques  v. 
Swasey  (Mass.)  566 

6.  A  candidate  is  not  estopped  from  obtain- 
ing a  writ  of  mandamus  to  compel  election 
officers  to  decide  a  tie  vote  by  lot,  according  to 
law.  by  the  fact  that  he  requested  them  not  to 
do  so.  since  all  parties  had  equal  knowledge  of 
the  law,  and  the  duty  was  to  the  public,  and 
not  simply  to  the  candidate.  Johnston  v. 
State,  Stfton  (Ind.)  286 

EVIDENCE. 

I.  JuDiciAii  Notice. 
II.  Presumptionb;  Burden  of  Proof. 

III.  Documentary;  Parol  as  to  Writings. 

IV.  View  of  Jury. 
V.  Opinions. 

VI.  Declarations;   Relevancy;   Weight. 
Notes  and  Briefs. 

I.  Judicial  Notice. 

1 .  Courts  must  take  judicial  notice  of  a  treaty 
wit  h  a  foreign  govern  ment.  Ex  parte  Mc  Cahe 
(D.  C.  W.  D.  Tex.)  689 
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2.  Judicial  ootioe  will  be  taken  of  the  relative 
distances  from  a  certain  place  to  another  part 
of  the  same  State  and  to  neighboring  States. 
Jami€9on  v.  Indiana  Natv/rat  Oas  dt  0.  Co. 
(Ind.)  652 

8.  Judicial  notice  will  be  taken  of  the 
course  of  business  of  railroad  companies  to 
transfei  cars  over  more  than  one  railroad  with- 
out breaking  bulk.  Burlington,  C,  R,  db  N. 
R,  Go,  V.  Dey  (Iowa)  486 

4.  Courts  take  Judicial  notice  of  the  fact  that 
natural  gas  is  a  dangerous  agency.  Jamiewn 
V.  Indiana  Natural  Oas  d  0.  Co,  (Ind.)     652 

II.  Pbbsuhptioms;  Builden  of  Pboof. 

5.  A  foreign  law  proved  by  a  ^vemmental 
publication  is  presumed  to  continue  until  the 
present  time,  in  the  absence  of  proof  to  the 
contrary.    Ra  Huss  (N.  Y.)  620 

6.  The  burden  of  proving  that  a  note  was 
altered  after  indorsement  is  upon  the  indorser, 
where  he  relies  on  that  fact  as  a  defense. 
Montgomery  v.  Crosthwait  (Ala.)  140 

7.  The  signing  of  a  deed  by  the  grantor 
and  its  possession  by  the  grantee  constitute 
prima  facie  evidence  of  delivery.  Devereux  v. 
MeMahon  (N.  C.)  206 

8.  The  fall  of  a  large  wooden  sign  of  its 
own  weight  from  its  position  over  a  public 
sidewalk  raises  the  presumption  of  negligence 
in  respect  to  its  fastenings.  8t,  Louis,  J,  M. 
dt  8,  R.  Co,  V.  Hopkins  (Ark.)  189 

0.  The  provision  of  a  statute  that  rates 
fixed  by  railroad  commissioners  shall  be  re- 
garded as  prima  facie  reasonable  is  within  the 
power  of  the  State  as  to  prescribing  rules  of 
evidence  in  all  proceedings  under  the  laws  of 
the  State.  Burlington,  C.  R,  d  N,  R.  Co,  v. 
Dey  (Iowa)  436 

10.  The  presumption  is  that  county  officers 
in  making  cfaaD^s  in  the  heating  apparatus  of 
a  new  public  building  made  only  such  as  were 
proper.  Oibson  County  Comrt.  v.  Cincinnati 
Steam  Heating  Co,  (Ind.)  502 

11.  The  presumption  in  favor  of  the  valid- 
ity of  a  Judgment  does  not  extend  to  a  case  of 
personal  service  on  a  defendant  who  is  a  non- 
resident, where  the  proof  docs  not  show 
whether  or  not  the  service  was  made  within 
the  State.    Rand  v.  Hanson  (Mass.)  574 

12.  The  burden  of  proof  is  upon  a  companv 
owning  a  railroad  in  operation,  to  show  that  it 
does  not  itself  operate  it.  Pedbody  v.  Oregon 
R,  <k  Nav,  Co,  (Or.)  823 

III.   Documentary;   Parol   as   to   Writ- 
mos. 

13.  A  mistake  of  the  register  of  deeds  in 
copying  the  true  name  of  a  witness  to  a  deed 
on  the  records,  instead  of  the  letters  "D.  S. 
C,"  which  constituted  the  actual  signature  of 
the  witness,  will  not  annul  the  probate  or  de- 
stroy the  competency  of  a  copy  of  the  record 
as  evidence.    Devereux  v.  McAfahon  (N.  C.) 

205 

14.  An  objection  that  there  is  a  variance  be- 
tween the  onginal  and  a  copy  of  the  record  of 
a  deed,  which  copy  is  made  evidence  by  N.  C. 
Code,  ^  1251,  without  accounting  for  the  origi- 
12  L.  R.  A. 


nal  unless  upon  a  rule  or  order  of  ooart  sof;- 
gesting  a  variance  or  other  sufficient  groond, 
will  not  avail  after  the  copy  has  been  read  io 
evidence,  and  the  original  thereafter  volunttri- 
ly  furnished  the  other  party  without  any  order 
of  court.  Id. 

16.  Books  of  account  of  a  corporation  are  no! 
competent  evidence  of  themselves  to  establish 
an  account  or  claim  against  a  trustee  or  stock- 
holder, in  an  action  brought  in  behalf  of  the 
corporation.     Rudd  v.  Rwinson  (N.  Y.)     471 

16.  A  judgment  for  the  plaintiff  io  to 
action  for  the  seduction  of  his  daughter  is  not 
competent  evidence  against  her  son,  in  an 
action  to  enforce  his  claim  to  be  the  lawful 
heir  of  such  judgment  defendant.  Eistmiard 
y,Clum(N.Y.)  8» 

17.  An  oral  'condition  that  an  order  shall 
"  be  no  sale  "  if  the  market  price  is  not  as  it  ii 
represented  is  a  condition  subsequent,  and  not 
precedent,  and  cannot  be  proved  to  affect  the 
terms  of  an  unconditional  written  order. 
Lilienthal  v.  Suffolk  Brew.  Co,  (Mass.)     821 

18.  Parol  evidence  is  not  admissible  to  show 
that  a  negotiable  note  signed  by  an  individns] 
in  his  own  name  merely,  with  nothing  on  its 
face  to  show  any  intent  to  bind  anyone  bat 
himself,  was  given  by  him  as  president  of  a 
corporation.  Sparks  v.  Despatch  Tramfer  09, 
(Moji  714 

10.  Evidence  that  no  witnesses  were  swora 
or  hearing  had  before  a  probate  judge  as  stated 
in  the  records  of  the  probate  court  is  inadmissi- 
ble.    Oallup  V.  Smith  (Conn.)  853 

rv.  View  of  Jury. 

20.  Courts  have  power  to  permit  a  view  by 
the  jury  of  premises  the  damage  to  which  is 
the  subject  of  controversy  in  a  civil  actioii. 
Springer  v.  Chicago  (IlL)  6W 

21.  A  statute  making  it  obligatory  od  s 
court  to  permit  a  jury  in  eminent-domain  fan 
ceedings  to  view  the  premises,  on  appUcatioQ 
of  either  party,  does  not  exclude  the  oommoa- 
law  right  of  a  court  in  other  cases  to  permit  a 
view  in  its  discretion.  Id. 

V.   Opinions. 

22.  Opinions  of  witnesses,  expert  or  other, 
are  not  admissible  where  the  circumstances  can 
be  fully  and  adequately  described  to  the  juij, 
and  are  such  that  their  bearing  on  the  lame 
can  be  estimated  by  ail  men  without  special 
knowledge  or  training.  Ghraham  v.  Penns^ 
vania  Co.  (Pa.)  M 

23.  Opinions  of  witnesses  that  a  raised  pait 
of  a  depot  platform  or  broad  step  4  feet  wide 
and  0  inches  high  is  a  dangerous  place  are  not 
admissible,  as  a  brief  statement  would  conver 
a  perfect  comprehension  of  the  place,  and  juiy- 
men  are  capable  of  judging  of  the   danger. 

/a. 

24.  The  opinion  of  an  expert  may  be  giren 
on  the  question  whether  the  word  in  the  dale 
of  a  written  instrument  is  "  Jany"  or  "July." 
DreOer  v.  Hard  (N.  Y.)  45S 

25.  On  the  question  whether  or  not  a  proper 
distribution  of  samples  in  a  city  was  made  bj 
an  agent,  a  witness  may  testify  that  he  made 
an  investigation  and  could  not  find  that  aay 
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distribution  was  being  made.     Perry  v.  Jensen 
<Pa.)  893 

26.  An  experienced  advertiser  and  distrib- 
utor of  samples  is  competent  to  testify  that 
distribution  of  samples  of  a  medicine  for  dys- 
pepsia through  a  district  telegraph  company  is 
not  a  proper  method  of  distribution  by  an  agent 
to  whom  samples  are  furnished,  and  whose 
contract  requires  him  to  use  "  his  best  reason- 
able endeavors  to  introduce  and  sell  the  m^i- 
cine."  Id. 

27.  One  who  has  been  in  the  advertising 
business  more  than  twenty  years,  and  has  dis- 
tributed pamphlets  and  samples,  including 
some  of  a  medical  nature,  for  various  business 
establishments,  in  several  large  cities  and  in 
different  States,  is  competent  to  testify  whether 
or  not  481,000  samples  of  a  medicine  for  dys- 
pepsia was  a  reasonable  number  to  be  furnished 
to  an  advertising  agent  in  one  year  for  his  dis- 
tribution. So  also  is  a  witness  who  for  several 
years  has  been  manager  of  a  chemical  company 
which  dealt  in  infants'  food  and  pepsin  prepa- 
rations, and  which,  he  says,  has  distributed 
many  samples  and  at  least  a  half  million  circu- 
lars throughout  the  United  States,  in  different 
localities.  ^  Id, 

28.  Statements  of  a  witness  that  a  party 
' 'examined  the  note  thoroughly"  is  admissible, 
where  the  issue  is  as  to  the  party's  knowledge 
of  the  way  the  i^ote  was  signed.    Montgomery 

V.  CroMwait  (A}tL.)  140 

VI.  Declarationb;   Relevancy;  Weight* 

29.  Declarations  of  voters,  made  before  or 
after  election,  and  not  as  part  of  the  res  gestcF^ 
are  not  admissible  in  an  election  contest  to 
show  their  disqualification.  Bucks  v.  Renfroio 
(Ark.)  362 

30.  Statements  of  advertisers  in  a  newspaper 
at  the  time  of  withdrawing  their  patronage, 
that  it  was  because  they  had  been  visited  by  a 
committee  of  a  typographical  union  and  were 
threatened  with  loss  of  business,  are  admissible 
as  part  of  the  res  gestcs  in  an  action  to  enjoin  a 
boycott.  Casey  v.  Cincinnati  Typographical 
Union  No.  3  (C.  C.  8.  D.  Ohio)  193 

31.  A  man's  declarations  that  he  is  married 
and  that  a  certain  child  is  his  son  and  heir, 
although  not  admissible  to  prove  marriage,  as 
part  of  the  res  gesta^  when  he  never  lived  or 
cohabited  with  the  alleged  wife  and  never  had 
anything  to  do  with  the  son,  are  admissible  as 
hearsay  evidence  concerning  pedigree,  on  the 
question  of  the  legitimacy  of  the  son.  Eisen- 
lord  V.  (7/mw(N.  Y.)  836 

32.  Communications  to  an  attorney  acting 
as  the  agent  of  both  parties  to  a  controversy 
are  not  privileged  in  an  action  between  such 
parties.     Haley  v.  Eureka  County  Bank  (Nev.) 

815 

33.  A  conversation  in  the  presence  of  an 
attorney  is  not  a  privileged  communication  In 
nn  action  between  the  parties  to  the  contro- 
versy. Id, 

34.  What  a  witness  has  heard  as  to  the 
character  of  a  person  cannot  be  given  in  evi- 
dence on  the  part  of  the  person  for  whom  he 
has  testified  that  he  knows  the  character  under 
inquiry,  although  such  matters  may  be  brought 
12  L.  R.  A. 


out   on   cross-examination.      Montgomery   v. 
Orosthwait  (Ala.)  140 

35.  Evidence  that  many  well-regulated  fur 
naces  habitually  emi)loy  inexperienced  men  for 
a  particular  service  is  admissible  on  the  ques- 
tion of  negligence  in  employing  such  men  for 
that  kind  of  work  in  a  furnace.  Holland  v. 
Tennessee  Coal,  I  A  B.  Co.  (Ala.)  282 

36.  Precautions  after  an  accident,  to  pre- 
vent other  accidents,  cannot  be  proved  for  the 
purpose  of  showing  that  they  were  needed  at 
the  time  of  the  accident,  as  an  admission  of 
necrligence.  Skinners  v.  Proprietors  of  Locks 
di'Canals(yLBS8.)  654 

37.  An  offer  to  sell  property  may  be  proved 
against  the  owner  as  an  aamlssion  of  its  value 
at  or  near  the  time  of  the  offer.  Springer  v. 
Chicago  (111)  609 

38.  Testimony  of  witnesses  as  to  their  offers 
for  horses  need  not  be  admitted  to  show  the 
soundness  of  the  horses,  where  they  have 
already  testified  fully  that  the  horses  were 
sound.     Hobart  v.  Young  (Vt.)  •  698 

39.  Testimony  that  a  notice  of  dishonor 
was  given  by  a  witness  a  '  *day  or  two  after  he 
received  notice,"  and  that  it  was  *'on  the  16th 
or  17t.h  of  April,  immediately  after"  he  re- 
ceived notice,— is  insufficient  to  show  that  it 
was  given  in  due  time.  Bosson  v.  Cai^ol 
(Tenn.)  727 

40.  A  notary's  testimony  that  he  has  an 
"impression"  that  he  sent  a  notice  of  protest 
to  a  certain  person  by  mail  is  not  sufficient 
proof  of  that  fact,  where  his  certificate  states 
merely  that  he  handed  the  notices  to  an  ex- 
press agent  from  whom  the  notes  had  been  re- 
ceived. Id, 

Notes  and  Briefs. 

Evidence;  opinion  evidence,  when  not  ad- 
missible. 293 
Expert  and  opinion  testimony  as  to  hand- 
writing, and  weight  of;  qualification  of  ex 
perts:  comparison  of  handwriting.               456 
Of  books  of  account  of  corporation.         473 
Of  precautions  after  accident.                  559 
Of  offer  to  sell  property;  admissions  of  party; 
view  of  jury.  609 
Presumptions  of  continuance.                  620 
Proof  of   oral    warranty  when  sale  is  in 
writing.  693 
Declarations  as  to  marriage  or  pedigree.  838 

EXECUTION.  See  also  Levt  and  Seiz- 
ure. 
A  sheriff's  deed  on  the  sale  of  lands  un- 
der an  execution  takes  effect  as  an  actual  con- 
veyance from  the  date  of  the  sale,  and  not  from 
the  date  of  the  execution  and  delivery  of  the 
deed.     Morse  v.  Hackensack  Sav.  Bank (N.  J.) 

62 

EXECUTORS   AND    ADMINISTRA- 
TORS. 

1.  There  can  be  no  executor  de  son  tort 
where  the  statute  laws  of  a  State  on  the  subject 
of  administration,  taken  together  as  forming 
one  entire  system,  are  wholly  repugnant  to 
and  inconsistent  with  the  common  law  in  that 
respect.    Boeelle  v.  Harmon  (Mo.)  187 
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2.  Where  a  testator  by  his  will  directs  the 
sale  of  his  lands  and  the  division  of  the  proceeds 
amon^  his  heirs  at  law,  the  latter  may  dispense 
with  the  sale,  and  elect  to  take  the  lands  in 
lieu  of  the  proceeds  of  sale.  Morse  v.  Haekeiv- 
sack  Sav,  Bank  (N.  J.)  62 

3.  The  principle  on  which  the  doctrine  of 
election  rests  is  the  identity  of  the  interest  the 
heirs  take  as  heirs  at  law  and  in  the  proceeds 
of  the  conversion.  When  the  testator  charges 
his  estate,  real  and  personal,  with  the  payment 
of  his  debts,  and  directs  his  executors  to  sell 
his  real  and  personal  estate  and  divide  the  pro- 
ceeds between  his  two  children,  the  latter  can- 
not elect  to  take  the  lands  as  heirs  at  law,  and 
by  such  election  impair  or  defeat  the  rights  of 
testator's  creditors.  Id. 

4  A  nonresident  plaintiff  may  sue  a 
foreign  executor  who  has  taken  out  ancillary 
letters,  although  the  precise  force  and  effect  of 
the  judgment  in  such  a  case  is  not  determined. 
Hopper  V.  Hopper  (N.  Y.)  287 

5.  A  foreign  executor  becomes  a  domestic 
executor  liable  to  be  sued  as  such,  when  he 
takes  out  ancillary  letters.  Id. 

6.  Although  the  common^law  right  of  the 
administrator  to  dispose  of  decedent's  personal 
propertv  does  not  exist,  and  the  terms  of  an 
order  of  court  allowing  property  to  be  disposed 
of  at  private  sale  must  be  strictly  complied  with, 
yet  an  approval  of  the  sale  by  the  court  is  not 
necessary  to  pass  the  title  if  the  court's  order 
does  not  require  a  confirmation.  The  title 
passes  upon  the  purchaser's  compliance  with  the 
terms  of  the  sale.  Citizens  Street  R.  Co.  v. 
Bobibi'M  (Ind.)  498 

7.  A  private  sale,  by  an  administrator,  of 
personal  property  of  the  decedent  upon  a 
credit  of  ten  years,  with  the  purchaser's  indi- 
vidual note  as  security,  is  void  if  made  under 
an  order  of  the  court  which  permits  a  private 
sale  but  directs  the  taking  of  good  and  suffi- 
cient security  for  payment  of  purchase  money, 
without  naming  the  time  of  credit  to  be  al- 
lowed, where  the  statute  allows  a  credit  of  only 
one  year.  Id. 

NoTBB  AND  Briefs. 

See  also  Abbumpsit. 

Executors  and  administrators;  executor  de 
son  tart.  187 

Sale  of  choses  in  action.  498 

EXEMPTION.    See  Insurance,  6;  Levy 
AND  Seizxtre,  1. 

EXPECTANCY.      See     Conbtitutional 
Law,  2. 

EXTRADITION. 

1.  The  law  of  nations  does  not  require 
the  surrender  of  a  fugitive,  whether  citizen  or 
alien,  to  a  foreign  government,  in  the  absence 
of  a  treaty  stipulation  requiring  it.  Ex  parte 
McCabe  (D.  C.  W.  D.  Tex.)  589 

2.  A  citizen  of  the  United  States  cannot 
be  surrendered  to  Mexico  as  a  fugitive,  under 
the  treaty  with  that  country,  which  provides 
that  "neither  of  the  contracting  parties  shall 
be  bound  to  deliver  up  its  own  citizens."  The 
12  L.  R.  A. 


surrender  is  not  to  be  made  aooordiog  to  the 
will  or  discretion  of  the  Executive,  bat  only 
when  required  by  the  treity.  Id. 

8.  A  warrant  to  compel  a  person  demanded 
as  a  criminal  by  a  foreign  ^vemment  to  ap- 
pear and  submit  to  a  preliminary  examinatioo, 
when  issued  by  a  county  judge  under  U.  S. 
Rev.  Stat.  §  5270,  although  be  styles  himself 
also  an  extradition  agent,  is  not  invalid  becanae 
it  does  not  recite  the  source  of  his  authority  to 
issue  it.  Id. 

4.  A  complaint  made  under  oath  is  neces- 
sary to  authorize  a  warrant  to  compel  a  pre- 
liminary  examination  of  a  person  demanded  by 
a  foreign  government  as  a  criminal.  Id. 

FENCES. 

Notes  and  Briefs. 

Fences;  statutory  provisions  eoncemine; 
rights  of  adjoining  owners;  unlawful  removu. 

601 

FINES. 

Penalties  imposed  upon  railroad  corpora- 
tions for  violation  of  statutes  are  not  exoessive. 
if  no  greater  than  are  necessary  to  en  force  obe- 
dience to  the  statute,  although  they  mi^ht  ap- 
pear excessive  if  imposed  upon  individuah. 
Burlingtah,  C.  R.  dbN.  B.  Co.  v.  J>^(Iowa)  4» 

FIRES. 

Where  a  city  is  given  power  to  make 
regulations  for  the  prevention  of  Are,  and  the 
propriety  or  necessity  of  the  methods  to  be 

Sursued  to  accomplish  that  object  is  left  to  the 
iscretion  of  the  council,  the  courts  will  not  be 
warranted  in  setting  aside  as  improper  an  or- 
dinance adopting  means  which  the  council  has 
by  its  acts  declared  proper.  Olympia  v.  Mann 
(Wash.)  V» 

FIXTURES. 

An  agreement  by  a  life  tenant  that 
buildings  erected  on  the  land  shall  remain  chat- 
tels and  be  removable  by  the  builder  is  not 
valid  as  to  remaindermen,  so  as  to  authorise 
their  removal  after  the  expiration  of  the  life 
tenancy.    Demby  v.  Parse  (Ark.)  87 

FORFEITURE.    See  Landlobd  akd  Tks- 

ANT,  8,  4. 

FRAUD  AND  FRAUDULENT  CON- 
VETANCES. 

1.  False  statements  as  to  the  market  price 
of  hops,  made  to  the  president  of  a  brewii^ 
company  to  induce  thd  purchase  of  a  car-load^ 
do  not  justify  its  rescission,  where  be  had  aud 
as  to  the  statements  first  made  that  he  did  not 
believe  them,  and  as  to  others  that  he  had  no 
means  of  information,  and  in  addition  made 
an  oral  condition,  on  giving  a  written  order  for 
the  hops,  that  it  should  be  no  sale  if  the  priee 
was  not  as  represented.  LUienthai  v.  Smjlirik 
Brew.  Co.  (Mass.)  821 

2.  There  may  be  circumstances  and  con- 
ditions under  which  the  default  of  creditors  in 
not  requiring  the  execution  of  a  power  of  safe 
in  their  favor  may  amount  to  la&es  which  a 
court  of  equity  will  lay  bold  of  aa  proof  of 
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c  fraud;  but  in  such  cases  the  ground  of  relief  is 

r  fraud  in  knowingly  permitting  a  power  of  sale 

to  be  kept  outstanding  as  a  standing  menace. 
,  with  intent  to  protect  trust  property  from  the 

creditors  of   the  person  ultimately  entitled. 

Morse  v.  Hackenmck  8av.  Bank  (N.  J. )  63 

Notes  and  Briefs. 

Fraud;  false  representations  as  to  matters  of 
opinion.  821 

GARNISHMENT.    See  also  Issuranck,  6; 
Monet  in  Coubt,  2. 

Money  sued  for  is  not  in  the  custody  of 
the  law,  so  as  to  be  beyond  the  reach  of  gar- 
nishment, where  both  suits  are  in  the  same  ju- 
risdiction.   Smith  y.  CarroU  (R.  I.)  801 

Notes  and  Briefs. 

Garnishment;  of  life  insurance  fund.      878 
Of  property  in  custody  of  law.  608 

QAS.    See  also  CoNsnTuriONAL  Law,  7. 
Notes  and  Briefs. 
Qsa;  natural,  as  article  of  commerce.      652 

GIFT. 

1.  In  dation  en  paiementt  deliyery  and 
possession  are  essential  to  operate  a  transfer  so 
as  to  exclude  third  persons;  and  eyerythine 
doubtful  or  ambiguous  must  be  interpreted 
against  the  transferee.  Bernard  y .  Whitney  Nat. 
Bank  (La.)  802 

2.  A  yalid  gift  of  a  note  retained  in  the 
holder's  possession  is  not  made  by  a  sealed  in- 
strument acknowledged  and  attested  by  wit- 
nesses, which  declares  that  he  does  **  hereby 
giye  "  the  note,  and  says,  in  a  later  clause,  that 
the  money  is  "  to  be  ^yen  .  .  .  when  the  note 
falls  due,"  for  specified  purposes.  Gammon 
Theo.  8em.  y.  Bobbins  (Ind.)  506 

GIFT    ENTERPRISE.    See    also   Lot- 
tery. 

A  ffift  enterprise  which  does  not  inyolye 
the  element  of  chance  cannot  be  prohibited 
by  the  Legislature,  eyen  though  it  is  carried  on 
by  a  merchant  to  induce  customers  to  buy  his 
goods.    Long  y.  State  (Md.)  425 

Notes  and  Briefs. 
^  Gift  enterprise;  as  a  lottery.  89 

GUARANTY. 

Notes  and  Briefs. 

Guaranty;  transfer  by  assignment  of  com- 
mercial paper.  270 

HACKS. 

To  confer  upon  the  mayor  power  to  re- 
yoke  hack  men's  licenses  does  not  exceed  the 
authority  giyen  to  a  city  council  '*to  make  laws, 
ordinances,  and  regulations  relatiye  to  hackney 
carriages."    C/iild  y.  Bemus  (R.  I.)  57 

HEIRS.    See  also  Wills,  4. 
12  L.  R.  A. 


Notes  and  Brqbfb. 

Heirs;  who  are;  meaning  of  term.  721 

HIGHWAYS.  See  also  Action  or  Suit,  5; 
Electrical  Uses  and  Appliances,  2,  8; 
Eminent  Domain,  4;  Public  iMPRoys- 
MBNTB,  7,  8;  Telephones. 

1.  Permission  may  be  granted  by  an  in- 
corporated town,  under  Iowa  Code,  §  456,  to 
a  priyate  person  to  place  weighing  scales  in  a 
street  in  front  of  his  lots,  where  they  will  serye 
the  public  conyenience  and  do  not"  constitute 
an  obstruction  to  travel.  Spencer  y.  Andrew 
(Iowa)  115 

2.  A  town  is  estopped  from  reyoking  per- 
mission to  a  person  to  place  scales  in  a  street  in 
front  of  his  lot,  until  the  interests  of  the  public 
require  a  reyocation,  where,  on  the  faith  of  the 
permission,  he  has  purchased  scales  and  in- 
curred other  expenses,-— such  as  enlarging  a 
building  with  which  they  were  to  be  connected, 
— ^for  the  purpose  of  preparing  them  for  use. 

Id. 
8.  The  use  by  a  firm  of  a  priyilege  granted 
to  one  member  to  place  scales  in  a  street,  where 
it  was  granted  with  the  knowledge  and  expecta- 
tion that  it  was  to  be  used  bj  the  firm,  is  no 
ground  for  revoking  the  priyilege.  Id 

4.  A  well  in  a  dty  street,  abandoned  by  a 
former  owner  of  the  land,  may  be  fitted  up  and 
maintained  for  public  use  by  the  municipal 
authorities,  without  the  consent  of  the  abuttiUfi: 
owner.     Lostutter  y.  Aurora  (Ind.)  259 

5.  A  public  pump  in  a  city  street  is  not  a 
nuisance  to  an  abutting-lot  owner,  when  main- 
tained by  the  city  authorities.  Id, 

6.  A  telegraph  wire  across  a  highway, 
hanging  so  low  as  to  cause  an  injury  to  a  trav- 
eler, is  a  defect  for  which  the  town  is  liable, 
if  it  had,  or  ought  to  haye  had,  notice  thereof. 
Hayes  y.  Hyde  Bark  (Mass.)  249 

7.  The  cooperation  of  the  act  of  a  trayeler 
who  is  not  guil^  of  negligence  or  any  wrong- 
ful act,  with  a  defect  in  a  highway,  in  causing 
an  injury  to  another  trayeler,  wifl  not  relieye 
the  town  from  liability.  Id. 

Notes  and  Briefs. 
Highways;  obstructions  authorized.         115 
Liability  of  town  for  accident  upon.        249 

HOMESTEAD. 

1.  Real  estate  held  by  husband  and  wife 
jointly  as  tenants  by  entireties  is  subject  to  the 
right  of  homestead  exemption,  under  Tenn. 
Code,  ^  2985,  exempting  real  estate  belonging 
to  the  head  of  a  family  to  the  amount  of  $1,000; 
and  the  right  may  be  claimed  by  the  wife  after 
a  decree  oi  divorce  by  which  she  is  given  the 
homestead.    Slielton  y.  Orr  (Tenn.)  514 

2.  A  tenant  in  common  has  no  homestead 
right  in  the  premises,  under  Tenn.  Code,  §  2985, 
exempting  *'a  homestead  or  real  estate  in  the 
possession  of  or  belonging  to  each  head  of 
the  family, "and  §  2986,  giving  each  head  of  the 
family  the  right  to  elect  where  the  "exemption 
shall  be  set  apart,  whether  living  on  the  same 
or  not."  Joyce  v.  J.  I.  Case  Threshing  Maeh. 
Co.  (Tenn.)  519 

8.  A  separate  building  used  for    business 
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purposes^  and  a  stable  used  for  hotel  purposes, 
on  the  same  lot  with  a  hotel  which  is  exempt 
as  a  family  homestead,  are  not  part  of  the 
homestead.    Ca9s  County  Bank  ▼.  yMer  (Iowa) 

477 
4  The  homestead  exemption  extends  to 
the  entire  building  used  both  for  a  family  resi- 
dence and  a  hotel,  where  no  rooms  used  exclu 
sively  for  hotel  purposes  could  be  used  without 
passing  through  rooms  occupied  by  the  family, 
and  the  rooms  used  for  the  office  and  bar-room, 
silting  and  dining  room,  were  also  in  common 
use  by  the  family.  Id, 

Notes  ajxd  Bbigfs. 

Homestead;  exemption  of  portion  of  build- 
ing; use  of  portion  for  business  purposes; 
effect  of  renting  portion;  double  house.      477 

In  estate  held  in  common.  519 

HUSBAND  AND  WIFE.    See  also  Con- 
tracts, 27. 

1.  A  void  contract  by  a  married  woman 
to  leave  to  an  adopted  child  all  her  property 
at  death  cannot  be  ratified  after  she  becomes 
9ole.    Austin  v.  Davis  (Ind.)  120 

2.  A  marriage  between  a  man  and  a  woman 
who  had  a  husband  then  livine  is  absolutely  void 
without  a  decree,  under  W.  Va.  Code  1860. 
chap.  109,  §  l,and  confers  no  right  to  alimony. 
Stewart  v.  Vandervort  (W.  Va.)  oO 

3.  A  marriage  void  in  toto  at  the  time  it  is 
made  cannot  ue  made  valid  by  a  subsequent 
statute,  so  as  to  impose  upon  the  husband  the 
burden  of  alimony.  Id. 

4.  Connivance  of  a  husband  in  his  wife's 
adultery  is  not  shown,  where  he  already  sus- 
pects her  to  be  guilty,  by  merely  suffering  her 
m  a  single  instance  to  avail  herself  of  an  op- 
portunity therefor  which  she  has  already  ar- 
ranged without  his  knowledge,  even  though  he 
purposely  refrains  from  warning  her  because 
he  hopes  to  obtain  evidence  which  will  entitle 
him  to  a  divorce.     WiUon  v.    WiUon   (Mass.) 

524 

5.  Statutory  prohibition  to  remarry  within 
a  certain  time  after  divorce  has  no  force  out 
of  the  State  in  which  the  decree  is  granted. 
PhilUps  V.  Madrid  (Me.)  862 

6.  The  Maine  statute  prohibiting  the  guilty 
party  in  a  divorce  suit  to  remarry  applies  only 
to  divorces  granted  bv  the  courts  in  that  State. 
Id, 

Notes  and  Briefs. 

Husband  and  wife;  second  marriage,  when 
void  db  initio.  50 

Effect  in  other  States  of  prohibition  against 
remarrying.  862 

Tenancy  by  the  entirety;  right  of  husband; 
lease  or  conveyance  of  property.  514 

Connivance  as  a  defense  to  divorce  suit;  ef- 
fect of  abandonment.  524 

Fraudulent  transactions  between.  600 

ICE. 

1 .  The  same  rights  exist  in  ice  upon  a  stream 
that  exist  in  the  waters  of  the  stream.  Brawn 
V.  Cunningham  (Iowa)  58B 
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2.  Ice  on  an  unnavigable  stream  which 
was  meandered  in  the  government  survey,  and 
the  ice  of  which  has  never  been  transferreid  bj 
the  United  States,  may  be  cut  and  property 
therein  acquired  by  any  person  who  can  get 
access  to  it  without  trespassing  upon  the  lamis 
of  riparian  owners.  Id. 

Notes  aiid  BbiefBw 

Ice;  on  river,  common  right  to  use  or  take; 
rights  of  riparian  owner;  on  private  waten; 
sale  of,  by  parol.  588 

INFANTS. 

1.  An  infant's  board  bill  while  attending 
school  is  included  among  the  neoeasaries  for 
which  he  may  be  compelled  to  pay.  Kilgore 
Y.Bi€h(^e.)  dS» 

2.  One  who  pays  an  infant's  debt  for 
necessaries,  at  the  infant's  request,  has  a  good 
cause  of  action  against  him  for  the  reasonable 
value  of  such  necessaries.  M. 

8.  A  child  of  tender  years  may  be  a  tres- 
passer and  be  subject  to  the  consequences  of  his 
trespass.  Rodgers  v.  Lees  {F&.)  216 

4.  A  letter  by  the  grantee  in  a  deed,  sood 
after  coming  of  age,  demanding,  without  quali- 
fication or  condition,  the  repayment  of  money 
which  he  had  paid,  on  the  sole  ground  that  be 
was  a  minor  at  the  time  of  the  purchase,  al- 
though claiming  that  he  was  mbrallv  justified, 
under  the  circumstances,  in  repudiating  the 
trade, — ^is  a  sufficient  disaffirmance  of  the  pur- 
chase.   McCariy  v.  Woodstock  Iron  Co.  (Ala.) 

ia6 

5.  Disaffirmance  of  a  deed  by  the  graniee 
on  coming  of  age,  because  of  his  infancy  at 
the  time  of  the  purchase,  does  not,  proprio 
vigore,  devest  him  of  the  legal  title  and  rein- 
vest it  in  the  grantor.  Id. 

6.  Disaffirmance  of  a  deed  by  the  grantee 
on  coming  of  age,  because  of  his  infancy  when 
it  was  made,  is  conclusive;  and  he  cannot  there- 
after  affirm  it  without  the  other  party's  consent 
although  no  other  action  has  been  taken  by 
either  party  to  restore  the  other  to  his  original 
condition  by  transfer  of  the  title  or  considera- 
tion, [d. 

Notes  and  Briefs. 

Infants;  what  necessary  to  disaffirm  con- 
tract, ist 

Liability  for  necessaries;  classification  of 
contracts;  what  are  necessaries.  86§ 

INJUNCTION.    See  also  Electrical  rsv 
AND  Appliances,  1;  Trial,  1, 

1.  An  injunction  may  be  issued  to  restrain 
the  publication  and  circulation  of  posters,  cir- 
culars, etc.,  for  carrying  out  a  conspincy  to 
boycott  the  complainanU  Casey  v.  CintinnaH 
Typographical  Union  No.  S  (C.  C.  S.  D.  Ohio) 

m 

2.  Upon  the  hearing  of  a  motion  for  a  pre- 
liminary injunction,  the  rules  of  evidence  aie 
applied  less  strictly  than  upon  the  final  hearing 
of  the  cause  ;  and  consequently  evidence  that 
would  not  be  competent  in  support  of  an  ap- 
plication for  a  perpetual  injunction  may  be 
admitted.  Jtf. 


In  nkbicpebs — Int^kest. 
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8.  The  cutting  down  of  trees  on  a  boun- 
dary line  by  one  of  the  common  owners  may  be 
enjoined  at  the  suit  of  the  other.  Musch  v. 
Burkhart  (Iowa)  484 

4.  That  one  owner  has  cut  down  and  appro- 
priated part  of  the  trees  on  a  boundary  line  will 
not  defeat  his  right  by  injunction  to  prevent 
the  other  owner  from  cuttim?  down  the  re- 
mainder. 2d, 

6.  Courts  of  equity  should  proceed  with 
great  caution  in  abating  or  restraining  a  factory 
as  a  nuisance  by  injunction,  and  not  enjoin  UU' 
less  the  fact  of  nuisance  is  made  in  some  way  to 
appear  clearly  beyond  all  ground  of  fair  ques- 
tioning. Pawell  V.  Bentky  dh  0.  Furniture  Co. 
(W.  Va.)  53 

Notes  and  Briefs. 

Injunction;  against  cotenant;  in  partition 
suit;  as  to  water  right.  484 

INNKEEPERS. 

An  innkeeper  is  not  liable  for  the  theft 
of  a  valise  left  by  a  transient  guest  who  has 
paid  his  bill  and  gone  away,  although  it  was 
checked  for  him  by  a  porter,  where  the  latter 
had  no  authority  to  check  it,  and  no  other  per- 
son at  the  hutef  had  any  notice  that  the  valise 
was  left.     GUnn  v.  Jackson  (Ala.)  382 

Notes  and  Brirfs. 

Innkeeper;  responsibility  as  bailee;  for  what 
property;  for  property  lost  or  stolen;  when  not 
liable;  relation  of  suest  and  host  must  exist; 
who  is  guest;  mere  depositary.  382 

INSANE   PERSONS.    See  also  Defiki- 

TION8,   2,  3. 

1.  The  power  of  a  court  to  restore  to 
capacity,  under  Cal.  Code  Civ,  Proc.  §  1766, 
persons  adjudged  insane  or  incompetent,  is  ap- 
plicable only  to  incompetent  persons  for  whom 
guardians  have  been  appointed  under  §  1764. 
Kellogg  v.  Cochran  (Cal.)  _  104 

2.  A  person  committed  to  an  insane  asy- 
lum is  restored  to  his  legal  capacity  to  sue,  by 
his  discharge  from  the  asylum  by  the  resident 
physician,  in  accordance  with  the  California 
statutes  (Cal.  Pol.  Code,  §  2197;  Cal.  Act 
March    9.   I8a5;  Deer  Pol.   Code,    p.    350). 

Id. 
Notes  and  Briefs. 

Insane  persons;  conclusiveness  of  adjudica- 
tion as  to  insanity.  104 

INSOLVENCY. 

1.  A  confession  of  judgment,  made  in  con- 
templntlon  of  a  trencral  assignment  for  credi- 
tors whioh  immediately  follows,  must  he 
treatetl  as  part  of  the  assignment  in  respect  to 
probibited  preferences.  Berger  v.  Varrel- 
mnnn  (N.  Y.)  808 

2.  The  lack  of  the  knowledge  of  a  creditor 
on  receiving  a  confession  of  judgment,  that 
bis  debtor  intends  immediately  to  make  a  gen- 
eral assignment,  does  not  exempt  the  iudg- 
ment  from  the  provisions  of  the  New  York 
statute  in  respect  to  preferences  in  such  as- 
signments. Id, 
12  L.  a  A. 


Notes  and  Bbiefs. 

Insolvency;  preferences  in  assignments;  gen- 
eral or  partial  assignment;  schedule;  prefer- 
ence by  judgment.  808 

INSURANCE.    See  also  Coktbagts,  1. 

1.  An  incorporated  association  for  the  pur- 
pose of  obtaining  employment  for  its  members 
while  living,  and  to  render  pecuniary  assist- 
ance in  a  stated  amount  to  the  families  of  de- 
ceased members  by  assessments  upon  the  sur- 
vivors, is  a  life  insurance  company  within  the 
meaning  of  Minn.  Gen.  Stat.  1878,  chap.  84. 
^  368.     Broion  v.  Balfmr  (Minn.)  373 

2.  An  association  engaging  in  the  business 
of  life  insurance  must  be  ireateti  to  that  extent 
as  a  mutual  benefit  ajssociation.  Brace  v. 
Chartrand  (Colo.)  209 

3.  A  policy  of  life  insurance  will  be  con- 
strued, so  far  as  possible,  as  a  will.  Id. 

4.  Life  insurance  payable  to  the  wife  of 
the  insured  upon  his  death,  and  in  case  of  her 
death  to  his  children,  is  vested  in  her  if  she 
survives  him,  and  becomes  a  part  of  her  estate 
although  she  dies  before  obtaining  the  money: 
and  her  estate  will  not   go  to  nis  children. 

Id. 

5.  A  claim  that  deafness  is  a  bodily  infirmity 
which  is  covered  by  a  representation  by  an  ap- 
plicant for  accident  insurance  that  he  is  free 
from  bodily  infirmities  is  deemed  to  have  been 
waived  where  the  insurer's  agent,  by  personal 
observation,  knew  or  had  abundant  opportunity 
to  know  the  extent  of  applicant's  deafness,'  be- 
fore the  application  was  signed,  notwithstand- 
ing a  provision  in  the  policy  that  the  company's 
agents  shall  have  no  power  to  waive  its  condi- 
tions. Follett  V.  United  States  Mut.  Aeci.  Asao. 
(N.  C.)  315 

6.  No  part  of  the  fund  set  apart  or  appro- 
priated in  accordance  with  the  rules,  regula- 
tions, and  by-laws  of  either  of  the  societies  or 
associations  enumerated  in  Minn.  Gen.  Stat. 
1878,  chap.  34,  §  368,  or  by  anv  society  or  as- 
sociation similar  thereto  (§  369),  to  be  paid 
over  to  the  family  of  a  deceased  member  (un- 
less the  amount  exceeds  the  sum  of  $5,000),  can 
be  seized  or  appropriated  by  legal  process  to 
satisfy  a  debt  due  from  a  member  of  the  family, 
or  from  the  societv  or  organization  itself. 
Br(ncn  v.  Balfour  (Minn.)  373 

7.  An  option  of  the  insurer  to  refund  pre- 
miums paid,  with  interest,  or  pay  the  amount 
of  the  policy  on  the  life  of  one  who  died  by  his 
own  hand  while  insane,  according  to  the  equi- 
ties of  the  case,  is  not  waived  by  failure  to 
make  it  within  sixty  davs  allowed  after  proofs 
of  loss  for  payment,  if  it  is  made  within  a 
reasonable  time,  Salentine  v.  Mutual  Ben.  L. 
Ins.   Go.  (Wis.)  690 

Notes  and  Bbiefs. 

Insurance;  certificates  in  benefit  society;  dis- 
tinction between  certificate  and  life  policy.    209 
Effect  of  misrepresentations.  316 

Wager  policy  on  life.  409 

INTEREST.    See  also  Conflict  op  Laws, 
2,3. 
Interest  may  be  awarded  or  withheld  in 
57 
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Intoxicatino  Liquors— LiANiiiiOBD  and  Tenant. 


the  discretion  of  the  Jury  in  actions  for  dam- 
ages for  negligence.  Ml  v.  Northern  P.  R.  Co. 
(N.  D.)  07 

INTOXICATING  LIQUORS. 

1.  One  who  furnishes  drinks  to  members  of 
a  club  as  tenants  in  common,  from  intoxicating 
liquors  which  they  have  ^ven  him  to  bold  for 
them,  on  payment  to  him  of  the  cost  price, 
which  he  uses  to  replenish  the  stock,  makes  a 
sale  of  intoxicating  liquors,  within  the  meaning 
of  a  statute  requiring  a  license  for  such  sales. 
8iaU  V.  Nets  (N.  C.)  412 

2.  Written  authority  required  by  statute 
from  the  parent  or  guardian  for  selling  or  fur- 
nishing intoxicating  liquors  to  a  minor  must 
be  special  for  each'  occasion.  A  general  per- 
mit or  license  for  the  minor  to  drink  beer  and 
whiskey  in  a  specified  bar-room,  without  limi- 
tation as  to  time  or  quantity,  is  void  and  will 
not  justify  even  one  sale.     OiU  y.  State  (Ga.) 

488 
Notes  and  Briefs. 

Intoxicating  liquors;  sale  by  social  club.    412 
Sale  to  minor.  488 

JOINT  TENANTS  AND  TENANTS 
IN  COMMON.  See  also  Homestead, 
2;  Tbees. 

A  tenant  in  common  may  be  liable  for  con- 
version in  wrenching  and  carrying  awav  ma- 
chinery from  a  mill,  against  biscotenant  s  pro- 
test.    WaUer  v.  Bowling  (N.  C.)  261 

Notes  and  Briefs. 

Joint  tenants  and  tenants  in  common;  liabil- 
ity of  tenant  in  common  to  action  of  trover; 
exclusive  possession  of  property;  destruction, 
loss,  or  conversion  of  property;  refusal  to  per- 
mit division  or  severance;  sale  of  property  by 
one  of  tenants;  misuse  of  property;  perma- 
nently changing  form;  trover  against  cotenant. 

261 

Right  to  injunction  against  each  other;  fidu- 
ciary relations.  484 

JUDGMENT.    See  also  Evidence,  11,  16; 

Name. 

1.  In  judgment  by  confession,  a  statement 
of  the  facts  out  of  which  the  confessed  indebt- 
edness arose  is  sufficient  if  it  contains  enough 
to  enable  creditors  and  others  to  investigate  the 
bona  fides  of  the  judgment.  Atwater  v.  Man- 
Chester  8av,  Bank  (Mmn.)  741 

2.  The  order  of  commitment  of  a  person 
to  an  insane  asylum  is  not  conclusive  evidence 
against  him,  in  an  action  for  the  malicious 
prosecution  of  him  as  an  insane  person.  Kel- 
logg V.  Cochran  (Cal.)  104 

8.  A  judgment  for  a  penalty, with  an  assess- 
ment of  damages,  so  far  as  they  have  accrued, 
leaving  future  damages  to  be  recovered  by  af- 
ter process  of  scire  facias,  is  required  in  an  ac- 
tion on  a  penal  bond  by  Me.  Rev.  Stat.  chap. 
82,  §  82,  where  the  liability  of  the  party  in  the 
bond  is  a  continuing  liability,  as  in  the  case  of  a 
bond  given  in  bastardy  proceedings;  but  such 
a  judgment  is  not  required  by  that  Act  in  an 
12L.R,  A. 


action  on  a  b<xid  conditioned  to  pay  a  ani^ 
sum  on  a  dav  certain,  because  in  socfa  can 
there  can  be  \)\xi  one  breach  and  one  uoem 
ment.     Corson  v.  Dttnlap  (Me.)  W 

4.  A  motion  to  vacate  what  purports  to  be 
a  judgment,  but  which  is  a  nullity  because  of 
lack  or  jurisdiction,  may  be  granted  even  after 
the  term  in  which  the  entry  is  made.  Anterkwa 
Freehold  Land  db  Mortg,  Co.  v.  Thonuu  (C.  C. 
S.  D.  Ga.)  681 

5.  A  ruling  on  a  demurrer  does  not  bind 
the  court  to  follow  it  in  deciding  whether  or 
not  the  facts  proved  as  alleged  in  the  petition 
demurred  to  entitle  the  plaintiff  to  recover. 
Brown  v.  Cunningham   (Iowa)  S83 

Notes  aitd  Bbiefs. 
^Judgment;  notice  of  entry.  S 

Constitutional  provision  as  to  faith  and  credit; 
presumption  of  validity;  jurisdictional  facta. 

574 
By  confession:  statement  in.  741,  810 

Validity  of  judgment  by  confession.        810 

JUDICIAL  NOTICE.    See  Etidexo.  I. 

LANDLORD  AND    TENANT. 

1.  An  entiT  under  a  parol  agreement  to 
lease  a  room  for  a  year,  provided  the  ksmr 
obtains  a  renewal  of  the  ground  lease,  doesmft 
create  a  tenancy  from  year  to  year,  bat  only  a 
tenancy  at  will,  although  the  ground  leue  ■ 
obtained,  where  no  wntten  lease  of  the  rooB 
is  accepted  or  tendered.  Chiiders  ▼.  Ls$  CS. 
M.)  07 

2.  Permitting  a  stairway  carpel  with  hdes 
in  it  to  remain  on  the  stairs  of  a  tenemeni' 
house,  with  notice  of  its  condition,  reodcn  the 
owner  liable  for  injuries  to  a  tenant  frooi  t 
fall  caused  by  catching  her  foot  in  one  of  the 
holes.     Pea  v.  Reinliart  (N.  Y.)  8a 

8.  The  election  of  a  lessor  who  is  in  the  act- 
ual possession  of  the  premises,  to  forfeit  an  ofl 
and  eras  lease  for  default  of  the  lessee,  mav  be 
regarded  as  a  constructive  entir  under  bis  thie: 
Ray  V.  Western  Pennsylvania  Natural  Gas  0». 
(Pa.)  m 

4.  A  lessee  cannot  set  up  his  own  defank  a» 
a  defense  to  an  action  for  money  due  \xj  his 
on  the  lease,  on  the  ground  of  a  forxeitsre 
created  by  such  default.  H. 

5.  A  landlord's  lien  on  crops  for  rent«  mh 
der  HI.  Rev.  Stat.  chap.  80.  can  give  him  ao 
right  to  maintain  a  personal  action  for  dam- 
ages against  a  bona  fide  purchaser  from  the 
tenant,  although  he  may  follow  the  goods  sad 
distrain  for  his  rent.    Kinney  v.  HardiMdJk'i 

6.  Title  to  the  hay,  oats,  and  straw,  is  not 
reserved  to  the  owner  of  a  farm  as  agaiast  it- 
taching  creditors  of  a  tenant,  under  a  lease  1^ 
which  the  tenant  agrees  to  raise  enough  slat 
to  feed  tbe  stock  of  the  place,  or,  if  be  USk  ^ 
do  so,  buy  what  may  be  necessary.  CeitSU  ▼. 
Miles  (N.  Y.)  «S 

Notes  asb  Bbiefb. 
Landlord  and  tenant;  liena  of.  O0§ 

Rights  of  landlord  as  against  attaching  ovd- 
iters.  Stf 


Lease — Mabk. 


LEASE.     See    Landlohd    and   Tenant; 
Mines,  Notes  and  Bbibfb. 

LEVT  AND  SEIZURE. 

1.  The  words  ''teamster  or  other  laborer" 
who  "habitually  earns  his  living"  with  a  horse 
or  team,  in  the  Iowa  Code,  which  makes  such 
horse  or  team  exempt,  include  one  whose  busi- 
ness is  to  sell  oil  which  he  delivers,  for  the 
most  part,  by  a  tank  wagon  usually  driven  by 
his  boy,  although  a  few  sales  are  made  and  the 
oil  delivered  at  a  room  where  it  is  stored.  Oon- 
solidated  Tank- Line  Go.  v.  Hunt  (Iowa)      476 

2.  The  residuary  interest  or  estate  of  the 
grantor  in  land  conveyed  in  trust  to  pay  cer- 
tain charges  and  debts  is  subject  to  the  lien  of 
an  attachment  or  judgment  and  to  sale  on  ex- 
ecution. Atwater  v.  Manchester  8av.  Bank 
(Minn.)  741 

LICENSE.    See  also  Hacks;    Hiohwatb, 
2,8. 

1.  A  vested  right  cannot  be  Sicquired  in  a 
license  granted  under  an  ordinance  that  gives 
or  reserves  the  power  to  revoke  it.  ChUd  v. 
Bemu9{^,l.)  57 

3.  The  power  to  revoke  licenses  in  his 
discretion,  conferred  on  the  mayor  by  the  com- 
mon council  of  a  city,  is  not  unreasonable  or 
oppressive,  though  exercised  without  his  giv- 
ing notice  to  the  licensee.  Id, 

lilENS.    dee  also  Landlobd  and  Tenant, 
5. 

1.  A  mechanics'  lien  on  a  public  corpora- 
tion is  not  authorized  by  Pa.  Act  April  7, 1870, 
providing  for  the  sale  of  the  property  and 
franchises  of  a  corporation  on  execution. 
Quest  V.  Lower  Merion  Water  Co,  (Pa.)       824 

3.  A  water  company  is  a  public  corporation 
exempt  from  mechanics'  liens,  where  it  is 
bound  to  furnish  water  at  reasonable  rates  and 
after  twenty  years  to  transfer  its  works  to  a 
municipality  at  10  per  cent  above  cost  less  div- 
idends received,  if  required  to  do  so,  and  which 
is  protected  from  competition  until  it  is  able  to 
declare  an  8  per  cent  dividend.  Id, 

8.  A  laborer  or  materialman  is  entitled  to  a 
lien  against  the  property  paramount  to  the 
vendors  lien, where  a  vendee  of  lands,  under  a 
contract  of  sale  containing  a  stipulation  that  he 
shall  construct  a  building  upon  the  premises, 
erects  a  building  thereon^  but  the  labor  per- 
formed and  material  furnished  are  not  fully 
paid  for.    Bohn  Mfg.  Co.  v.  Eountse  (Neb.) 

33 
Notes  and  Briefs. 

Liens;  of  mechanics;  priority;  rule  in  various 
Stetes.  88 

LIFE  TENANT.    See  also  Fixtubbs. 
Notes  and  Briefs. 

Life  tenants;  agreement  as  to  removal  of 
buildings.  87 

lilMITATION  OF   ACTIONS. 

1.  The  Statute  of  Limitations  begins  to  run 
at  the  date  of  payment,  against  the  right  to  re- 
la  L.  R.  A. 


cover  back  money  paid  for  lands  at  a  tax  sale 
which  is  void  because  resulting  from  a  double 
assessment,  in  the  absence  of  fraud  or  conceal- 
ment.    Clapp  V.  Pinegrove  Twp.  (Pa.)         61S 

2.  An  application  of  a  payment  to  a  debt 
not  already  barred  will  interrupt  the  running 
of  the  statute  and  extend  the  time  as  to  the 
balance.    Make  v.  Sawyer  (Me.)  713 

8.  An  application  of  a  payment  by  a 
creditor  to  a  debt  already  barred  by  statute  will 
not  remove  the  bar  as  to  the  balance  of  the 
debt.  Id. 

LOSS.    See  Vendor  and  Purohasbr,  1. 

LOTTERY.    See  also  Qift  Enterprise. 

A  sale  of  packages  of  coffee,  on  each  of 
which  is  a  slip  of  paper  to  be  torn  off,  having 
on  the  under  side  the  name  of  some  article  of 
crockery  that  the  buyer  of  the  package  is  enti- 
tled to,  is  a  violation  of  Md.  Code  Gen.  Pub. 
Law,  art  27,  §185,  prohibiting  gift  enterprises. 
I/mg  V.  8taU  (Md.)  89 

Notes  and  Briefs. 

Lottery;  by  gift  enterprise.  89 

What  constitutes.  426 

MALICIOUS     PROSECUTION.     See 

also  Action  or  Suit,  4. 

The  finding  of  an  examining  magistrate 
that  an  offense  has  been  coromitted,  and 
that  there  "is  probable  cause  to  believe  the  de- 
fendant guilty  thereof,"  is  only  prima  facie 
evidence  of  probable  cause,  in  an  action  for 
malicious  prosecution  brought  by  such  defend- 
ant against  the  prosecuting  witness.  Ross  v. 
Hixon  (Kan.)  761 

Notes  and  Briefs. 

Malicious  prosecution;  probable  cause  and 

termination  of  action.  288 

Defense  of  reasonable  and  probable  cause.  760 

MANDAMUS. 

1.  Mandamus  is  the  proper  remedy  to  com- 
pel a  judge  to  act  in  proceedings,  where  he  has . 
improperly  refused  on  the  ground  of  supposed 
disqualification.  Ex  parte  Alabama  State  Bar 
Asso,  (Ala.)  184 

2.  A  writ  of  mandamus  is  properly  direct- 
ed to  a  corporation  in  its  corporate  name. 
StaU,  Grady,  v.  Chicago,  M,  i  N,  R,  Co. 
(Wis.)  180 

8.  Mandamus  is  the  proper  remedy  to  com- 
pel a  railroad  company  to  perform  its  statutory 
d uty  to  make  a  farm  crossi og.  Id, 

4.  Actions  for  penalties  for  the  refusal  of 
a  railroad  company  to  make  a  farm  crossing  do 
not  constitute  such  an  adequate  remedy  atlaw 
as  to  bar  a  writ  of  mandamus  to  compel  the 
construction  of  a  crossing.  Id. 

Notes  and  Briefs. 

Mandamus;  to  compel  performance  of  cor- 
porate duties.  180 


MARK.    See  Deed,  8. 
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MARSHALING. 

The  priDciple  that  a  person  having  two 
funds  to  satisfy  his  demand  should  not  by  his 
election  disappoint  a  party  having  but  one 
fund  applies  to  a  mortgagee  omitted  by  mis- 
take from  condemnation  proceedings,  and  who 
has  a  right  either  to  foreclose  upon  the  land  or 
take  the  money  paid  for  condemnation;  and 
^hile  the  money  is  in  the  hands  of  ^he  court  he 
may  be  compelled  to  accept  it  before  resorting 
to  the  land,  where  his  right  is  saved  to  contest 
the  sufficiency  of  the  compensation  assessed  in 
the  condemnation  proceedings  to  which  he  was 
not  a  party.  Calumet  River  R.  Co.  v.  Brawn 
(111.)  84 

MASTER  AND  SERVANT.  See  also 
Carbiebs,  7,  8;  Skt  Off  and  Counter- 
claim. 

1.  If  work  may  be  welt  done  by  unskilled 
and  inexperienced  persons,  a  master  is  not 
negligent  in  respect  to  his  duty  to  other  em- 
ployes by  employing  them.  Holland  v.  Ten- 
nensee  Coal,  I,  &  R,  Co.  (Ala.)  282 

2.  The  danger  of  flying  molten  iron  when 
a  boil  of  iron  is  punctured  should  be  pointed 
out  to  employes  working  in  a  trench  into 
which  the  iron  would  flow  if  a  wall  of  earth 
was  punctured,  and  who  would  be  instantly 
enveloped  by  the  flying  metal  if  it  should  be 
thrown  out.  Id. 

8.  A  maf^ter  need  not  instruct  his  em 
ployes  as  to  an  open  and  unobscured  danger 
from  a  boil  of  iron  so  situated  that  the  melted 
iron  would  liow  into  the  trench  where  the  men 
are  working,  if  a  wall  of  earth  between  the 
trench  and  the  boil  was  broken  through.      Id. 

4.  A  failure  to  make  proper  rules  or  estab- 
lish a  proper  method  for  the  conduct  of  his 
business  will  make  the  master  liable  for  in- 
juries to  his  servant,  caused  by  improper  or 
negligent  conduct  of  the  work  by  coemploy6s, 
which  the  observation  of  a  proper  and  suffi- 
cient rule  would  have  prevented.  Ford  v. 
iMke  Shore  &  M.  S.  R.  Co.  (N.  Y.)  454 

5.  A  general  rule  that  freight  is  to  be 
safely  loaded  so  that  it  cannot  fall  off  the  cars 
is  not  sutflcient  as  a  rule  for  loading  timl)er 
above  the  sides  of  the  car,  so  as  to  relieve  the 
railroad  company  from  liability  for  injury  to  a 
servant  by  the  fall  of  timber  from  a  gondola 
car  on  which  it  was  piled  above  the  sides  with- 
out stakes  to  hold  it,  although  stakes  were  fur- 
nished by  the  company  to  be  used  in  the  dis- 
cretion of  its  servants.  Id. 

6.  An  ^mploye  is  not  bound  by  a  rule 
that  the  regular  compensation  for  services 
covers  all  risks,  and  that  remaining  in  the  ser- 
vice will  be  considered  an  acceptance  of  such 
condition  of  employment,  where  he  has  not  ex- 
pressly a«freed  to  the  rule..  Georgia  P.  R.  Co. 
V.  Dooly  (Ga.)  842 

7.  Abrakemnn  assumes  the  risk  on  account 
of  a  highway  bridge  over  the  track,  which  is  so 
low  that  he  cannot  pass  under  it  while  stand- 
ing erect  on  top  of  a  car,  where  he  knows 
the  facts  as  to  the  bridge  and  continues  in  the 
employment.  Williamson  v.  Newport  Netos  db 
M.V.  Co.  (W.Va.)  297 

H.  A  servant  is  not  justified  in  assuming 
12  L.  R.  A. 
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that  a  car  furnished  his  employer  by  a  nilroid 
company  is  in  ^ood  repair  and  supplied  with 
proper  brakes^  if  be  knows  that  other  can  » 
furnished  have  many  of  tbem  been  defective. 
Roddy  V.  MisscmH  P,  R.  Co.  (Mo.)       n    ' 

9.  A  railroad  company  which  has  co€- 
tracted  to  furnish  cars  for  stone  at  a  quanj  i$ 
not  liable  to  a  servant  of  the  other  party  to  the 
con  t  ract  for  in j u ries  resulting  from  any  breacb 
of  duty  arising  purely  under  the  contract:  bm 
if  it  was  charged  with  the  duty  of  aelectiac 
the  cars,  it  is  liable  to  such  servant  for  injorie» 
resulting  from  a  failure  to  use  ordinary  caitto 
provide  cars  which  are  reasonably  safe.     U. 

10.  Running  a  freight  train  without  a  oov- 
catcher  attached  to  the  engine  is  n^ligeoce 
which  will  entitle  an  employe  to  reoover  for 
injuries  occasioned  b}'  derailment  of  the  tnia 
in  running  over  a  cow.  Tennessee  Goal,  L&R 
Co.  V.  Kyle  (Ala.)  Ite 

11.  An  employe  struck  by  brick  from » 
falling  wall,  while  standing  on  a  platfom 
helping  to  put  ice  in  a  brick  building,  ia  coo- 
sequence  of  which  he  was  knocked  or  fell  [o 
the  ground,  is  noi  guilty  of  contributory  nwv 
gence  which  will  defeat  a  recovery  for  ois 
injuries  because,  in  violation  of  bis  orders  be 
had  left  the  part  of  the  platform  which  bad  i 
railing  and  gone  to  a  pan  which  had  none,  sod 
on  which  he  had  been  warned  not  to  stand  m 
account  of  the  danger  of  falling,  where  he  had 
■o  warning  of  any  danger  from  the  wall,  ud 
his  injuries,  though  chiefl]^  caused  by  his  fall, 
would  have  been  greater  if  he  bad  not  falltt 
out  of  the  way  of  the  brick.  Smifhmek  v.  M 
d  U.  Co.  (Conn.)  ^ 

12.  The  proximate  cause  of  an  injarrw?- 
tained  by  an  em  ploy  6  in  walking  to  And 
shelter,  because  of  the  employer's  failnre  « 
duty  to  furnish  him  transportation  from  thf 
place  to  which  he  bad  been  sent  lo  rewiri 
wrecked  car,— is  the  neglect  of  thcemployfl^ 
Schumaker  v.  St.  Paid  dt  D.RCo,  (Minn.)3Sj 

13.  Failure  of  duty  to  furnish  an  employ^ 
who  has  been  sent  out  to  repair  a  wreAed car. 
transportation  to  some  place  where  be  ow  pro- 
cure food  and  shelter,  for  which  he  is  coo- 
pelled  to  walk  9  miles  in  the  night,  incoldaad 
dangerous  weather,  renders  the  railroad  coj- 
pany  liable   for   injuries   thereby  sostaiMj 

14.  The  negligence  of  the  foceroan  ofj 
gang  in  failing  to  block  a  pUe  which  was  riww 
against  a  servant,  injuring  him,  bccaasetti* 
not  blocked,  is  the  negligence  of  a  fellow  *r 
vant,  although  the  foreman  had  aotbonty  (9 
employ  and  discharge  him  and  bad  cootrM  ^ 
him  ill  doing  the  work.  EU  v.  Northern  /*. * 
Co.  (N.  D.)  ^* 

15.  Whether  a  negligent  servant  is  a  feltoj 
servant  of  an  employe  who  is  injured  by  v 
negligence  depends,  not  on  their  relative  it^ 
but  on  the  character  of  the  work  the  arti^ 
gence  with  respect  to  which  resulted  in  w 
injury.  ** 

16.  The  negligence  of  another  servaat  «^ 
gaged  in  the  same  general  buainees  with  tK 
injured  servant  is  the  negligence  of  a  feftj' 
servant,  whatever  position  the  former  occflpis 
with  respect  to  the  latter,  as  to  all  acts  wl*^ 
pertain  to  the  duties  of  a  mere  servant  as  eft 
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tradifltinguisbed  from  the  duties  of  the  master 
to  his  employes.  Id, 

17.  Street-railroad  companies  are  not  liable 
for  willful  aod  tortious  acts  of  their  servants 
committed  outside  of  the  scope  of  their  em- 
ployment. Lafitte  y.  New  Orleans  City  d  L. 
R  Go.  (La.)  887 

Notes  akd  Briefs. 

Master  and  servant;  liability  of  master  for 
negligence  of  coservant  acting  under  author- 
ity. 97 
Care  for  safety  of  servant.  257,  M.2 
Assumption  of  risk.  282.  297.  842 
Sufllciency  of  rule  for  servants.    ^           454 

MAXIMS. 

1.  Aqua  carrit  et  debet  currere  ut  fiirreio 
solebat.    Brown  v.  Gunninghajn  (Iowa)      58i3 

2.  Damnum  absque  injuria.  Cohnnbm  d-l 
H,  C.  dh  1.  Co.  V.  Tveker  (Ohio;  577  ! 

8.  Nova  constituiio  futuris  fonnam  debet 
imponere  non  prteteritis.  Steirart  v.  Vander- 
Tort  (W.  Va.)  50 

4.  Qui  facit  per  alium  facit  per  se.  Deu  reux 
V.  MeMahoniN.  C.)  205 

5.  Sic  utere  tuo  ut  alienum  non  Itedas.  Cin- 
cinnati Inclined  Plane  R.  Go.  v.  City  d  K 
TeUg  As90.  (Ohio>  584;  ColumMia  it  H.  C.  <fe  /. 
Co.  V.  Tttcker  (Ohio)  577 

MECHANICS'  LIENS.    See  Liens. 

MINES.    See  also  Nuisances,  8. 

1.  Lessees  bavin ir  a  right  merely  to  quarry 
stone  on  the  premises,  which  is  amere  incor- 
poreal hereditament,  are  under  no  implied  ob- 
ligation to  protect  the  premises  from  trcspasj" 
ers,  and  are  Iherefore  not  entitled,  on  that 
ground,  to  recover  as  owners  for  the  conver- 
siion  of  the  stone  by  trc*»nas8ers.  Btfker  v. 
Mart  (N.  Y.)  60 

2.  A  lease  giving  the  fK.i:  and  exclusive 
right  to  quarry  stone  on  cc  rtain  lands  for  a 
term  of  years  does  not  transiei  the  land,  or 
make  the  lessees  owners  of  any  stone  which 
they  do  not  actually  quarry  out  and  sever 
from  the  land,  or  entitle  them  to  recover  as 
owners  for  the  conversion  of  stone  quarried 
and  taken  away  by  trespassers,  although  they 
are  entitled  to  the'damages  sustained  by  inva- 
sion of  their  exclusive  right.  Id. 

Notes  and  Briefs. 

Mines;    right  as  to  quarrying  and  cutting 

granite.  60 

Leases  of  oil  lands;  covenants  in.  290 

Sf  ISTAKE.    See  also  Assumpsit,  2. 

A  mutual  mistake  of  covenantor  and 
covenantee  in  supposing  that  land  staked  and 
pointed  out  to  the  grantee  all  belonged  to  the 
grantor,  while  in  ^ct  it  included  a  strip  be- 
lODging  to  an  adjoining  owner  whose  land  was 
cuade  a  boundary  by  the  description  of  the 
premises  in  the  deed,  entitles  the  grantee  to 
tiave  the  deed  reformed  so  as  to  include  such 
strip,  and  then  to  damages  for  breach  of  the 
12L.RA. 


covenant  of  warranty  and  seisin  for  failure  of 
title  to  such  strip.     Butler  v.   Thames  (Conn.) 

273 

MONEY. 

A  reserv.ntioD  of  the  ground  rent  in 
**8panish  millefl  silvti  dollars,"  without  speci- 
fying thtir  \v. >;<riii  or  finerif»ss,  at  a  time  when 
they  v.f^re  leti '  t'  iider  by  AcJ  .>f  Congrf^s,  is 
presuirjied  to  •  '"or  !'>♦  I «  net):  «/'  the  owner  of 
j  the  I.  ^t;  ar,u  :i  f^n'!-  «,»  :;«^r'u  (  )llars  for  the 
!  iCKi  1-,  .  -'."1,  Pv'c:-  .(•  Vou.iircr  has  deiNone- 
[IzLil  ♦•»(  4tj(]  '  n  uas  ('.p[{\.-  d  to  coin  them 
ami  j'lf  v;.t.  .1  lo.  ilh  irwitlKJr  .al,  sul'stitJtiug 
ft  new  •  oinsc-,  th  •  use  of  ..  i^  b  is  o'-l^Vatory. 
Johni^^ft  V.  A^J,  (Pa.)  210 


-Notes  an..  liiuKFs. 
•  <•  ^  i :  what  i>'  vali«1  tender.  2J9 

MONEY  IN  COURT. 

1.  Monty  >•  ll:o  htinds  of  r  .^ounty  treas- 
urer for  ft  \icx'>^n  J  entitled  to  I'l'!  compensation 
paid  iii  coofieiiMs.tion  ]>roct'eding8  may  be 
withhei.;  by  inji.'.tjtion  from  ibe  owner  of  the 

Eremis«:v,  v  '.lore  a  Morl^ageo  has  been  omitted 
y  niistu'**  from  >ho  conJfmnation  proceed- 
ings; a:,  i.  decree  Di.*  y  be  made  for  the  appli- 
cation thereof  upon  iiortgage,  saving  the 
mortgagee's  right  t'  vj-jroiest  the  sufficiency  of 
the  amount.  Calumet  River  R.  Co.  v.  Brown 
(111.)  84 

2.  A  distributee's  share  of  money  in  the 
custody  of  a  ^'l-rk  of  court  after  final  decree 
and  order  u\  distribution,  i'  nothing  remains 
'o  be  done  except  to  pay  over  the  money,  is  a 
'  •  '  bt"  of  record  and  subject  to  garnjshment 
by  a  creditor  of  the  distrUi\itee,  although  money 
in  cuatody  of  the  court  cannot,  as  a  general 
rule,  be  reached  by  garnishment.  Dun8mo<n' 
V.  Furstenfeldt  (Cal.)  508 

MONOPOLY.    See  Contkacts.  18. 

MORTGAGE.     See   also  Contracts,  27; 
Corporations,  2,  8. 

1.  A  mortgage  may  be  valid  without  a  note 
or  bond,  although  it  purports  to  secure  and 
substantially  describes  one.  Lee  ^.  Fletcher 
(Minn.)  171 

2.  A  mortgage  is  not  invalid  as  to  the 
amount  of  the  debt  actually  due,  in  the  ab- 
sence of  fraud,  because  it  is  made,  without 
the  mortgagor's  knowledge,  for  more  than  the 
amount  of  the  debt.  Id. 

8.  Delivery  of  a  mortgage  by  the  mort- 
gagor, for  record  at  his  own  expense,  a  few 
hours  before  he  killed  himself,  mav  constitute 
a  good  delivery  to  the  mortgagee,  although  the 
latter  had  no  knowledge  of  the  instrument  un- 
til after  the  mortgagor's  death.  Id. 

4.  An  attaching  creditor  who  has  not  yet 
obtained  judgment  has  a  lien  on  the  real  estate 
attached,  witnin  the  meaning  of  Mmn.  Gen. 
Stat.  1878,  chap.  66,  i^  328,  and  chap.  81,  §  16, 
relating  to  the  redemption  of  real  estate.  At- 
water  v.   Manchester  8av.   Bar,k  Q/Linn.)    741 

5.  Confession  of  judgment  to  enable  an 
attorney  to  redeem  land  from  a  mortgage  and 
thereby  secure  compensation  for  his  services 
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is  DOt  a  fraud  on  purchasers  at  the  mortg;age 
sale.  Atwater  v.  Manchester  8av,  BankiJAinxi.) 

741 
Notes  and  Briefs. 

Mortgage;  sufficiency  of  description  of  prem- 
ises. 177 

MOTION. 

No  notice  need  be  given  of  a  motion  b^  an 
amicus  cunoi  to  dism&s  an  action  as  fictitious. 
JIalei/  V.  Eureka  County  Bank  (i^ev,)  816 

MUNICIPAL  CORPORATIONS.    See 

also  Action  or  Suit.  6;  Boundaries; 
Buildings;  Fires;  License;  Quaran- 
tine. 

1.  A  court  should  not  set  aside  a  munici- 
pal ordinance  for  unreasonableness,  unless  it 
Is  manifestly  so  on  its  face,  or  is  based  on 
fraud,  or  was  passed  In  wanton  disregard  of 
private  rights,  or  exceeded  the  power  of  the 
council.     Olympia  v.  Mann  (Wash.)  160 

2.  Negligence  in  blasting  for  the  construc- 
tion of  a  schoolhouse,  the  work  being  purely 
for  the  benefit  of  the  public,  cannot  create  any 
liability  against  a  city  unless  by  force  of  some 
statute.     Howard  Y,  Worcester  (t/Ls:^.)  160 

8.  Only  that  part  of  a  bridge  across  a  navi- 
gable river  which  is  above  high- water  mark 
can  be  taxed  by  a  municipal  corporation  in 
Arkansas,  although  one  half  of  the  bridge  is 
within  the  county  in  which  the  municipality  is 
situated.  Ft,  Smith  d  F.  B,  Bridge  Co.  v. 
Hawkins  (Ark.)  487 

4.  A  change  in  a  matter  of  detail — such  as 
in  the  heating  of  a  public  building — may  be 
made  without  filing  plans  and  specifications 
and  advertising  for  proposals  as  required  by 
statute  in  letting  the  original  contract  for  the 
building.  Oibson  County  Gomrs,  v.  Cincinnati 
Steam  Heating  Co.  (Ind.)  502 

Notes  and  Briefs. 

Municipal  corporations;  power  to  prescribe 
fire  limits  and  restrict  erection  of  wooden 
buildings.  150 

Liability  of,  for  negligence  of  agent.        160 

NAME. 

The  record  of  a  judgment  against  Daniel 
Murphy  is  not  notice  of  the  judgment  to 
one  who  takes  a  conveyance  of  lands  from 
the  judgment  debtor,  whose  name  appeared  in 
the  title  deeds  as  Daqiel  J.  Murphy.  Crouse 
y.  Murphy  (Pa.)  58 

NEGLIGENCE.  See  also  Carriers,  4,  5; 
Evidence,  8;  Master  and  Servant,  9; 
Municipal  Corporations, 2;  Proximatb 
Cause. 

1.  The  negligence  of  a  common  carrier 
cannot  be  imputed  to  a  passenger,  so  as  to  de- 
feat his  right  to  recover  against  a  third  person 
for  negligence.   Bunting  y.  Hogsett  (Fa,)      268 

2.  It  is  the  duty  of  one  who  knows  that 
his  office  sign  fastened  over  a  sidewidk  has 
been  removed  from  its  fastenings  by  workmen 
of  an  electric- light  company  and  replaced  by 
them,  to  see  that  the  fastenings  are  safely  re- 1 
12  L.  R.  A. 


stored;  and  he  is  liable  for  failore  to  do  so,  if 
anyone  is  injured  by  its  fall.  8i.  Lemis,  L  M. 
db  8.  B.  Co.  V.  Hopkins  (Ark.)  181 

8.  A  contractor,  after  completing  and  d^ 
livering  possession  of  a  building  and  its  accep- 
tance by  the  owner,  is  not  liable  to  a  stnuiger 
to  the  contract  for  injuries  resaltiDg  from 
defects  in  the  construction  of  the  buildinr. 
Curtin  ▼.  Somerset  (Pa.)  8» 

4.  A  car  with  defective  brakes  is  not  sodi 
an  imminently  dangerous  instrument  as  to 
make  the  owner  liable,  for  the  simple  ad  of 
leaving  it  upon  the  track,  to  one  who  is  injand 
by  it,  if  he  has  no  contractual  or  other  rebUioa 
to  the  owner.  Baddy  y.  Missouri  P.  R.  Co. 
(Mo.)  74« 

5.  A  millowner  is  not  liable  for  injoiy  to 
a  boy  who  was  a  trespasser,  by  a  fall  from  a 
ball  and  chain  used  for  hoisting  materiid,  where 
the  boy  got  upon  it  while  it  was  in  motioa 
produced  in  some  way,  only  a  moment  after  it 
had  been  stopped  and  hunjc  up  out  of  reach, 
and  not  left  carelessly  dangling  in  conditjon  to 
move.     Badgers  v.  Lees  (A.)  2l< 

6.  A  boy  six  or  seven  years  old,  who  gets 
upon  a  ball  attached  to  a  chain  used  as  a  boirt- 
ing  apparatus  for  a  mill,  while  it  is  in  motioo, 
for  the  express  purpose  of  riding  up  on  it,  al- 
though warned  by  a  companion  not  to  do  it,  i» 
chargeable  with  the  consequences  of  his  reck- 
lessness, and  no  recovery  can  be  had  for  be 
death  by  falling.  BL 

7.  An  act  or  omission  that  merely  increases 
or  adds  to  the  extent  of  a  loss  or  injury  will 
not  have  the  effect  of  contributory  negligesop 
to  defeat  a  recovery,  though  it  will  affect  the 
amount  of  damages.  SmUhwick  y.  HaU  S  C. 
Co,  (Conn.)  27» 

8.  A  negligent  act  or  omission,  to  oonsd- 
tute  contributory  negligence,  must  operate  m 
a  proximate  cause  oi  the  injury,  or  one  of  the 
proximate  causes,  and  not  merely  as  a  condi- 
tion. Jd. 

Notes  and  Brisfb. 

Negligence;  liability  for  injuries  caused  br 

materials  falling  into  street.  lA 

Contributory;  of  infant.  216 


Contributory,  as  a  defense;  proximate  < 

voluntary  assumption  of  peril;  concurrent  or 

co-operating  causes;  interyening  agency.     2?! 

Duty  as  essential  element  of.  S2S 

Doctrine  of  privity  of  contract  as  affectiar 

liability.  741 

NOTICE. 

A  clerk's  knowledge  of  his  own  wrong  in 
forging  checks  and  fabricating  false  papeis  to 
conceal  his  crime  cannot  be  imputed  to  bi» 

Srindpal.     Shipman  y.  Bank  of  i^  6iaU  elf 
Jew  JbrA;  (N.Y.)  TW 

Notes  anb  Briefs. 

Notice;  constructive;  as  to  overdue  paper. 

By  entry  of  judgment.  S8 

NUISANCES.    See  also  Hiohwats.  5;  U        i 

JUNCTION,   5. 

! 

1.  The  standard,  as  to  the  effect  of  an  aK 
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^  leged  nuisance  must  be  the  man  of  normal 

I'  nervous  sensibility  and  ordinary  mode  of  liv- 

ing.   Pmcell  V.  Bentley  A  O.  Furniture  Co.  ( W. 
r:  Va.)  58 

I.  2.  The  noise  of  a  factory,  Which  materially 

k'  interferes  with  and  impairs  the  ordinary  phy- 

sical comfort  of  human  existence,  may  be 
treated  as  a  nuisance.  Id^ 

8.  Deposits  of  coal  slack,  dirt,  and  refuse, 
i  by  a  mining  company  upon  its  own  lands,  in 

V  a  place  from  which  the^  are  washed  down, 

polluting  a  stream  and  injuring  the  lands  of 
other  persons,  render  the  company  liable  for 
the  damages,  if  the  deposits  were  made  inten- 
l,  tionallv  and  the  result  might  have  been  antici- 

pated by  persons  of  ordinary  intelligence  and 
prudence,  although  they  were  made  without 
malice  and  upon  the  only  feasible  place  or 
places  in  \^hich  the  company  could  make  them 
and  carry  on  its  business  of  mining  coal.  Co- 
Ivmims  dH.C.dt  I.  Co,  v.  Tucker  (Ohio)    577 

r  Notes  and  Bribfb. 

Nuisance;  of  noise.  58 

What  constitutes  in  highway.  259 

By  pollution  of  stream.  577 

Injunction  against.  758 

OFFICERS. 

1.  A  citizen  of  the  State  is  not  ineligible 
to  hold  office  in  the  county  of  his  residence, 
because  he  moved  there  so  short  a  time  before 
election  that  he  cannot  vote,  where  neither 
the  Constitution  nor  statutes  provide  that  a 
county  officer  must  be  a  voter  in  the  county. 
8teu9offy.  State,   Laeour{Tex.)  864 

2.  A  mere  intruder  who,  without  color  of 
authority,  simply  assumes  to  act  as  an  officer, 

r-  is  not  an  officer  de  facto,  where  the  public  know 

or  ought  to  know  that  he  is  an  usurper;  and  his 
acts  are  absolutely  void  for  all  purposes.  Btate, 
Van  Amringe,  v.  Taylor  (N.  C.)  202 

:.^  Notes  and  Briefs. 

Officers;  de  facto,  who  are.  202 

OIL.     See    Landlord    and    Tenant,    8; 
Mines,  Notes  and  Briefs. 

OPINIONS.    See  Evidence,  V. 

PARLIAMENTARY  LAW.    See  Cor- 
porations, 10. 

PARTNERSHIP.     See    also     Corpora- 
tions, 19. 

1.  Money  loaned  to  a  surviving  partner  for 
the  express  purpose  of  paying  the  debts  of  the 
firm,  and  so  used,  creates  a  valid  claim  in  equi- 
ty against  the  assets  of  the  firm,  and  may  be 
treated  as  such  in  a  subsequent  assignment  for 
creditors  of  the  firm,  although  the  firm  was  in 
fact  insolvent  at  the  time  of  the  loan,  where 
this  fact  was  not  known  either  by  the  lender 
or  the  survivor.    Durant  v.  Fiereon  (N.  Y.) 

146 

2.  Individual  creditors  of  one  partner  have 

the  exclusive  right  to  the  satisfaction  of  their 

debts  out  of  his  separate  property,  in  the  same 

12  L.  R.  A. 


way  that  partnership  creditors  have  the  right 
to  payment  from  the  firm  property;  and  until 
such  primary  claims  are  satisfied  in  either  case, 
neither  class  of  creditors  is  entitled  to  any  share 
of  the  fund  thus  primarily  devoted  to  the  other 
class  of  debts.    Hundley  v .  FarrU  Q&o.)     254 

Notes  and  Briefs. 

Partnership;  power  of  surviving  partner;  li- 
ability of  firm  assets  for  individual  debt.    146 
Rights  of  firm  or  individual  creditors.     265 

PATENTS.  ^ 

1.  A  new  result  produced  by  a  combina- 
tion of  old  elements  must  be  due  to  their  co- 
operative action;  they  must  so  act  that  each 
qualifies  every  other.  If  they  act  independ- 
ently, or  if  one  acts  independently  of  the 
others,  it  is  an  aggregation,  and  not  a  patent- 
able combination.  National  Progress  Bunch- 
ing-Mach,  Co.  v.  John  R.  Williams  Co.  (C.  C. 
S.  D.  N.  Y.)  107 

2.  A  combination,  to  be  patentable,  must 
not  only  be  new,  but  it  must  produce  a  new 
result,  or  an  old  result  in  a  better  form.      Id. 

8.  A  patent  for  a  cigar  bunching- machine 
which  consists  of  a  combination  of  old  ele- 
ments, one  of  which  is  a  "bunch  receiver"  or 
receptacle  which  performs  no  function  except 
to  hold  the  bunch  after  it  is  finished,  instead 
of  letting  it  fall  to  the  floor  or  into  a  box  or 
into  the  hand  of  the  operator,  is  invalid  because 
there  is  onlv  an  aggregation  of  the  parts,  and 
not  a  combination,  the  function  of  the  other 
parts  being  entirely  indei)endent  of  the  bunch 
receiver.  Id. 

4.  An  unusually  specific  description  of 
the  parts  in  a  claim  for  a  combination  of  ele- 
ments all  of  which  are  old,  where  the  patent 
is  only  for  an  improvement  upon  prior  ma- 
chines, cannot  be  broadened  by  construction 
so  as  to  cover  the  use  of  a  comoination  which 
leaves  out  some  of  the  elements  described.    Id. 

Notes  and  Briefs.  , 

Patent;  for  combinatipn. 
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PAYMENT.  See  also  Bills  and  Notes, 
16. 
A  promissory  note  given  by  the  tnistees 
and  ofiScers  of  a  churcn,  and  a  suit  thereon 
prosecuted  to  judgment  against  the  makers, 
will  not  necessarily  extinguish  a  debt  of  the 
church  for  which  it  was  given.  The  question 
of  fact  whether  it  was  ^ven  in  paynoent,  or  as 
collateral  only,  remams  open.  Lyons  v. 
Planters' Loan  ik  Sav. Bank  (QtL.)  156 

Notes  and  Briefs. 
Payment;  application  by  creditor,  712 

PEDDLER. 

1.  A  person  selling  and  delivering  goods 
from  house  to  house,  teing  included  in  the  de- 
scription of  a  "peddler,"  in  a  legislative  Act,  is 
not  taken  out  of  it  by  the  fact  that  be  is  paid 
only  by  a  salary.    Re  Wilson  (D.  C.)  624 

2.  A  peddler,  within  a  legislative  descrip- 
tion which  includes  those  who  sell  and  deliver 
wares  from  house  to  house,  need  not  be  per- 
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sonally  iDterested  in  the  sales,  but  may  work 
on  a  salary.   Re  WiUon  (D.  C.)  624 

PENALTT.    See    Costs    and    Fbbs,    2; 
FmES;  UsuKT. 

PE]E(PETUITIES.    See  also  Chabitablb 
Uses.  4. 

A  gift  over  is  not  affected  by  the  rule 
against  perpetuities,  where  the  primary  eift 
fails  at  once  and  as  matter  of  law  on  the  face 
of  a  will.    Bufiard  v.  Shirley  (Mass.)  1 1 0 

PLEADING. 

1.  The  omission  of  a  prayer  for  process  is 
amendable,  and  is  waived  by  appearance  and 
pleading.  Lyons  v.  Planters  Loan  d;  8av, 
Bank  (Ga.)  155 

2.  Where  the  material  fact  in  controversy 
is  only  the  existence  of  a  debt,  the  judge  may 
decree  the  appropriate  equitable  relief  under 
the  allegations  of  the  pleadings  and  the  admis- 
sions of  the  answer  upon  a  verdict  of  the  jury 
finding  in  favor  or  the  plaintiff,  so  much  for 
principal  and  so  much  for  interest.  Id. 

8.  Demurring  generally  to  the  plaintiff's 
petition  is  pleading  to  the  merits.  After  ap- 
pearance at  the  first  term,  and  demurring  gen- 
erally at  a  subsequent  term,  it  is  too  late  to 
raise  the  question  of  service,  by  motion  or 
otherwise.  Id. 

4.  In  a  suit  by  a  vendor  for  a  rescission  of 
a  contract  for  the  sale  of  real  estate,  on  account 
of  a  failure  to  pay  the  purchase  money,  the 
complaint  must  allege  that  he  has  tendered  to 
the  vendee  a  valid  deed  conveying  to  him  all 
the  land  according  to  the  terms  of  the  agree- 
ment, and  demanded  performance  on  the  part 
of  the  vendee.     Frink  v.  TJiomas  (Or.)      239 

5.  A  plea  p%iis  darrein  continuance  is  sulH- 
cient  to  set  up  a  defease  that  defendant  bas 
been  garnished  in  another  suit  as  trustee  of  the 
plaintiff.     Stnith  v.  Carroll  (R.  I.)  801 

6.  Allegations  of  a  petition  for  an  injunc- 
tion, that  tlje  right  and  liberty  of  contracting 
with  reference  to  its  bijsiness  is  denied  to  the 
petitioner,  and  that  its  property  is  therefore 
taken  from  it  without  its  consent,  and  that  it 
is  compelled  to  enter  into  involuntary,  unrea- 
sonable, and  unprofitable  contracts, — do  not 
amount  to  allegations  of  facts,  but  to  mere 
statements  of  conclusions,  and  are  not,  there- 
fore, admitted  by  a  motion  to  dissolve  the 
injunction.  Burlington,  C.  R.  <fe  N.  R.  Co.  v. 
Dey  (Iowa)  486 

7.  Waiver  &s  a  defense  for  nonperformance 
of  a  contract  must  be  pleaded.  Freelandv. 
Ritz  (Mass.)  561 

Notes  and  Bhiefs. 
Pleading;  p\e& puis  darrein  eontimiance.  801 

PLEDGE    AND    COLLATERAL   SE- 
CURITY. 

1.  Collateral  security  given  by  the  maker 
of  a  note  '*for  the  payment  of  this  note  or  any 
of  my  liabilities,  .  .  .  due  or  to  become  due," 
gives  an  indorser  of  such  note  no  right  to  a  pref- 
erence in  the  application  of  the  proceeds  of  such 
security  to  such  note  as  against  other  notes  not 
12  L.  R.  A. 


indorsed  by  him.     FaU  River  Nat.  Bank  ▼. 
Slade  (Mass.)  131 

2.  The  rights  of  an  indoraer  as  to  the  ai^ 
plication  of  collateral  security  given  by  the 
maker  to  tiie  holder  of  a  note  are  lo  be  d^ 
termined  by  the  terms  of  the  pledge  as  they 
exist  at  the  time  of  the  sale  of  the  security,  and 
are  not  affected  by  pledges  formerly  made  to 
secure  different  notes,  in  a  series  of  renewaUof 
which  the  present  note  is  the  last  M 

Notes  Ain>  Briefs. 
Pledge;  right  of  surety  to  control.  lU 

POLICE  POWER.    See  Conbtitctioxal 

Law,  7. 

POSSESSION. 

Notes  and  Briefs. 
Possession;  writ  of.  81 

POWER.    See  also   Fraud  and  Fraud- 
UI.ENT  Conveyances.  2. 

No  limitation  of  time  is  imposed  npoo  a 
power  in  the  nature  of  a  trust,  not  limited  in 
terms,  unless  the  rule  against  perpetuities  is 
involved,  or  the  power  is  controlled  by  an  in- 
herent quality  in  the  nature  of  the  trust  or  in 
the  object  for  which  the  power  was  granted. 
Morse  v.  Bdckensaek  Sav.  Bartk  (N.  J.)      W 

PRESUMPTIONS.    See  Evxdesce.H. 

PRINCIPAL  AND   AGENT.    See  abo 

Absumpsit.  1;  Brokers. 
A  person  who  contracts  as  agent,  baring 
in  fact  no  authority  to  do  so,  is  personally 
responsible  to  those  who  contract  with  bim  in 
ignorance  of  his  want  of  authority,  tboagh  be 
acts  in  good  faith,  believing  that  he  is  iovested 
with  such  authority.  Farmers  Oo-Op.  T.  (k. 
V.  Floyd  {Ohio)  S« 

Notes  and  Briefs. 

Principal  and  agent:  agent's  responsibilit) 
on  contracts.  S46 

Agent  acting  in  double  capacity:  his  (uir; 
c'aase  of  the  subject  of  agency.  J95 

PRINCIPAL  AND  SURETY. 

Notes  and  Brief& 

Principal  and  surety;  right  of  surety  to  con- 
trol application  of  collaterals.  131 

PRIVATE  ROADS. 

A  fence  may  be  maintained  along  a 
statutory  private  road  across  the  end  of  tlie 
farm  of  another  person,  when  necessary  to  the 
owner's  reasonable  enjoyment  of  the  road,— a*, 
for  instance,  where  its  use  is  for  driving  stock 
through  it,— especially  where  the  owner  of  the 
soil  has  land  only  on  one  aide  of  the  road. 
Hartey  v.  Crane  (Mich.)  Wl 

PRIVILEGED  COMMUNICATI0H& 

See  evidence,  82,  33. 

PROPERTY. 

The  law  favors  vested  rather  than  conliir 
gent  estates.    Brace  v.  CJmrtrand  (Colo.)  301 
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PROXIMATE  CAUSE.     See  also  Mas- 
ter AUD  SeBVANT,  11,  12;  NSOLIOENCB, 

*  8;  Railboads,  8;  Tbial,  5,  6. 

1.  Wbere  an  efficient  adequate  cause  for  in- 
juries has  been  found,  it  must  be  considered  as 
the  true  cause,  unless  another,  not  incident  to 
it,  but  independent  of  it,  is  shown  to  have  in- 
tervened.    SekumakerY,  St,  Paul  d  D.  R.  Co. 

\  (Minn.)  ^  257 

2.  The  narrowness  of  a  bridge  and  the  in- 
?               sufficiency  of  its  railings  are  not  the  proximate 

cause  of  an  injury  to  an  occupant  of  a  cutter 
dragged  off  the  bridfi;e  by  a  horse  which  fell 
and  broke  the  railing  in  consequence  of  disease 
or  choking  by  the  harness.  iicOlain  v.  Qar- 
den  Grave  (lowa)  482 

8.  Negligence  of  the  engineer  of  a  donkey 
engine   operated  on  a  track  used  in  connec- 
^  tion  with  a  furnace,  which  caused  a  collision 

with  a  railroad  train  where  the  tracks  crossed, 
is  the  proximate  cause  of  injuries  to  a  passen- 
ger on  the  train,  received  Id  a  collision  at  a 
second  crossinfr,  where  the  rear  coach  of  the 
train  was  derailed  in  the  first  collision  and  the 
train  came  to  a  full  stop  on  the  second  crossing, 
where  it  was  struck  bj;  the  donkey  engine, 
from  which,  after  reversing  it  and  shutting  off 
the  steam,  the  engineer  and  fireman  had  jumped 
before  the  first  collision,  but  which  started 
again  at  once,  the  throttle  bein^^  reopened  by  the 
jar  of  the  collision  or  otherwise,  and  ran  into 
the  train  on  the  second  crossing.  Bunting  v. 
Hogsett  (Pa.)  268 

0  Notes  and  Bbirfs. 

^  Proximate  cause;  in  case  of  collision  with 

train.  268 

In  negligence  cases;  concurrent  or  co-operat- 
ing causes;  intervening  agency.  270 

PUBLIC  IMPROVEMENTS.    See  also 
Eminent  Domain,  4,  5. 

1.  The  title  to  works  of  public  improve- 
ment need  not  be  given  to  cities  or  towns  by 
the  Legislature,  in  order  to  subject  them  to 
the  expense  of  such  works.  lie  Kingman 
(Mass.)  417 

2.  Cities  and  towns  are  not  exempted 
from  the  power  of  the  Legislature  to  subject 

^  them  to  the  burden  of  assessments  for  local 

^  improvements,  by  the  fact  that  the  improve- 

ments are  of  such  general  public  utility  that 
the  Legislature  might  lawfully  pay  the  ex- 
pense thereof  with  money  of  the  State.  Jd, 
8.  The  disposal  of  sewage  from  a  number 
of  cities  and  towns  containing  one  sixth  of  the 
population  of  the  State  is  a  matter  of  general 
public  utility  for  which  the  Legislature  can 
properly  appropriate  money  from  the  slate 
treasury.  Jd, 

4.  The  Legislature  can  delegate  to  commis- 
sioners to  be  appointed  by  a  court  the  power 
to  determine  the  proportions  of  expense  to  be 

*  I>aid  by  different  counties,  towns,  or  cities  for 
a  local  improvement.  Id. 

^  5.  No  rule  need  be  laid  down  by  the  Legis- 

'  lature  for  the  guidance  of  commissioners  in 

*  making  an  apportionment  among  cities  and 
towns,  subject  to  acceptance  by  a  court,  of  the 
expense  of  a  system  of  sewage  disposal,  other 
12  L.  R.  A. 


than  to  direct  them  to  determine  it  as  they 
shall  deem  just  and  equitable,  where  the  State 
Constitution  gives  power  to  make  "all  manner 
of  wholesome  orders,  laws,"  etc.,  not  repuc:- 
nant  thereto.  Id, 

6.  Benefit  to  property  is  not  the  only  con- 
sideration to  be  regarded  in  apportioning 
among  cities  and  towns  the  expense  of  a  sys- 
tem of  sewage  disposal,  but  there  are  many 
elements  to  Be  considered,  some  of  which  are 
the  exigencies  or  special  need  of  such  improve- 
ments, the  area  to  be  accommodated,  the 
present  or  probable  population  and  wealth, 
the  value  of  the  land,  and  its  adaptability  for 
homes  and  other  uses.  Id. 

7.  An  express  exemption  of  church  prop- 
erty from  taxation  does  not  extend  by  impli- 
cation to  assessments  for  street  improvements. 
Atlanta  v.  First  Pretby,  Church  (Ga.)  852 
'  8.  Property  occupied  by  a  church  and 
used  only  for  church  purposes  and  religious, 
worship  is  not  exempt  from  assessments  for 
improvements  to  a  street  on  which  it  abuts, 
under  a  statute  authorizing  such  asse&sments 
to  be  made  on  abutting  property.  Id. 

Notes  and  Bbirfs. 

Public  improvements;  what   are;  taxation 

for.  417 

Effect  of  exemption  from  taxes  as  to  special 

assessment.  852 

PUBLIC  POLICY.  See  Bbokbbs;  Con- 
TBACTS,  18-20. 

PUBLIC  PUMP.    See  Highways,  5. 

PUMP.    See  Highways.  5. 

QUARANTINE. 

An  ordinance  prohibiting  second-hand  cloth- 
ing to  be  brought  into  or  offered  for  sale 
within  a  town,  without  first  proving  that  it  did 
not  come  from  a  place  where  contagion  or  in- 
fection is  or  has  been  prevailing,  is  unreason- 
able and  void  in  the  absence  of  any  epidemic 
or  other  apparent  necessity  therefor.  Kom- 
usko  V.  Siomberg  (Miss.)  528 

QUARRIES.    See  Mines. 

RAILROADS.  See  also  Emikknt  Do- 
main, 8;  Mastbb  and  Sebvant,  10; 
Tbial,  9. 

1.  It  is  no  excuse  for  failure  to  stop  a 
railroad  train  within  100  feet  of  a  place  where 
the  track  crosses  another  railroad,  as  required 
by  statute,  that  the  rear  of  the  train  would 
thus  be  left  standine:  across  another  track. 
Binningliam  Mineral  R.  Co.  v.  Jacobs  (Ala.) 

830 

2.  When  a  railroad  train  breaks  in  two, 
leaving  servants  of  the  company  on  the  rear 
section,  which  is  permitted  to  continue  on  its 
way  by  force  of  gravitation,  the  company  owes 
the  duty,  even  to  persons  trespassmg  on  its 
tracks,  to  station  lookouts  in  such  positions  on 
the  moving  cars  that  they  can  watch  the  tracks 
ahead  of  them  and  warn  persons  thereon  of 
their  danger,  a  neglect  of  which  may  render 
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the  compaDj  liable  for  the  iojaries  caused 
thereby.  Patton  v.  Ekut  Tennessee,  V.  db  O. 
i?.  Co.  (Tenn.)  *  184 

8.  Negligence  of  a  raihroad  company  in 
failing  to  use  proper  appliances  and  employ 
competent  servants,  which  results  in  the  break- 
ing m  two  of  a  moving  train,  will  not  warrant 
a  recovery  against  it  by  one  who,  after  wait- 
ing for  the  first  section  of  the  train  to  pass  him, 
and  without  observing  the  approach  of  the 
other  section,  steps  on  to  the  track  in  front  of 
it  and  is  injured.  Such  negligence  is  not  the 
proxim ate  cause  of  Uie  injury.  Id. 

NoTE^  AND  Briefs. 

Railroads;  liability  of  company  foir  torts. 

118 
Duty  to  fence  tracks.  180 

Liability  for  death  of  person  struck  by  train. 

184 


RATIFICATION. 

Notes,  6. 


See  also  Bills  akd 


An  act  which  may  be  authorized  or  con- 
sented to  in  limine  may  be  effectually  rati- 
fied after  it  has  been  performed.  Montgomery 
V.  Crosihwait  (Ala.)  140 

REAL    PROPERTT.    See   also    Deed; 
Inpakts,  5;  Name;  Taxes,  7. 

1.  Children  born  subsequent  to  the  execu- 
tion of  a  deed  to  a  trustee  for  their  mother  and 
her  children,  she  being  married  but  having  no 
children  at  the  time,  take  no  interest  thereun- 
der, but  the  mother  takes  the  whole  estate. 
Baird  v.  Brookin  (Ga.)  157 

2.  The  record  of  a  deed  is  not  complete,  so 
as  to  constitute  constructive  notice  of  its  exist- 
ence, under  Wash.  Sess.  Laws  1869,  pp.  813- 
^16.  ^g  18.  19,  U,  until  it  is  filed,  recorded, 
and  entered  in  the  index  book  in  the  manner 
required  by  those  sections.  Ritchie  v.  Orif- 
Jiths  (Wash.)  884 

8.  A  recording  officer  who  fails  to  record 
a  deed  delivered  to  him  by  the  grantee  for  rec- 
ord is  not  to  be  considered  as  the  agent  of  sub- 
sequent bo7ia  fide  purchasers,  but  as  the  agent 
of  the  grantee;  and  in  such  case  the  rule  ap- 
plies that,  when  one  of  two  innocent  persons 
must  suffer,  the  misfortune  must  rest  on  the 
person  in  whose  business  and  under  whose  con- 
trol it  happened  and  who  had  it  in  his  power 
to  avert  it.  Id. 

4.  A  certificate  given  by  the  recorder  to  a 
grantee,  that  a  deed  is  properly  recorded,  does 
not  relieve  the  latter  from  the  responsibility  of 
seeing  that  it  is  actually  so  recorded.  Id. 

Notes  and  Briefs. 

Real  property;  Recording  Acts;  when  in- 
strument regarded  as  recorded;  who  suffers  by 
failure  of  clerk  to  make  record,  or  by  his  mis- 
take in  recording.  884 

RECEIVERS. 

A  receiver  appointed  in  a  statutory  proceed- 
ing instituted  by  the  state  auditor  to  wind  up 
an  insolvent  insurance  company  has  no  author- 
ty  to  sue  for  unpaid  stock  subscriptions  whidi 
12  L.  R.  A. 


the  company  has  released  by  a  contract  bnid* 
ing  on  itself,  either  by  the  terms  of  the  stat- 
ute, or  by  the  order  oi  appointment,  or  by  a 
assignment  to  him  by  the  company  of  its  ef- 
fects, made  in  pursuance  of  such  order.  8iicli 
receiver  does  not  represent  the  rights  of  credi- 
tors.   RepuUie  L.  In%.  Co.  v.  8w%gert(SXL)  328 

RECORDS.    See  Real   Propkrtt,  2,  S, 

Notes  and  Brikfs. 

REHEARING.    See  Appeai.  and  EBBOfB, 
17. 

RELIGIOUS  SOCIETIES. 

A  church  site  and  edifice  may  be  sold  to 
pay  the  salary  of  the  pastor.  In  contemplatioB 
of  law,  justice  is  not  only  a  cardinal,  hot  the 
pontifided,  virtue,  Lyom  v.  Ptantert  Loan  d 
&kiv.  Bank  (Ga.)  155 

RESTITUTION.    See  Ejectment,  1. 

RESUME. 

Subjects  discussed  and  points  decided.    863 

RIPARIAN  RIGHTS.    SeeWiiABVES,! 

SALE. 

1.  Acceptance,  after  inspection  or  fair  op- 
portunity to  inspect  it,  of  wheat  furnished  vn 
der  a  contract  for  wheat  of  a  certain  ^rade, 
precludes  the  buyer  from  denyine  that  the  con- 
tract was  satisfied.    Jones  v.  JaelBttan  (  Ky.) 

2» 

2.  On  a  sale  reserving  title  until  all  pay- 
ments are  made,  retaking  possession  under  a* 
press  provision  of  the  contract  for  default  in 
payment  of  installments  does  not  .rescind  the 
contract,  or  excuse  performance  by  the  par- 
chaser,  or  entitle  him  to  a  return,  either  of  the 
installments  already  paid  or  of  his  unpaid  par- 
chase-money  notes.  Tufts  v.  D'Areambsi 
(Mich.)  4« 

8.  On  an  exchange  bv  husband  and  wife 
of  his  wagon  for  her  sletgh,  which  were  boUi 
kept,  before  and  after,  m  a  ham  leased  br 
him,  there  is  no  such  change  of  possession  tf 
will  uphold  her  title  to  the  wagon  against  the 
husband's  creditors.     WheeUr  v.  Seiden  (Yt) 

600 

4.  An  express  warranty  of  soundness  is 
made  by  a  bill  of  sale  of  horses,  which  de- 
scribes them  as  '*  sound  and  kind,"  especially 
where  the  buyer  had  not  the  peculiar  mew* 
which  the  seller  possessed  of  knowini;  the 
facts.    Hobart  v.  Yming  (Vt.)  6W 

5.  A  verbal  warranty  of  horses  on  a  dij 
when  the  price  was  fixed,  but  prior  to  the 
actual  purchase,  when  a  written  bill  of  nle 
was  made,  may  be  binding  on  the  seller.    M- 

NOTBS  AND  BrIBPS. 

Sale;  effect  of  acceptance  of  goods.  91 
Of  personal  property  on  installment  plaii;lBte 

decisions.  ^ 

Warranty  of  soundness  of  horse.  OK 

Conditional;   doctrine  of;  waiver  of  ooadi- 

tion;  transfer  of  title;  change  of  poaaeasioiL  TOO 


Scales — Taxes. 
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SCAIiES.    See  Highways,  1. 
SCHOOLS.    See  Courts,  10. 

SET-OFF     AND     COUNTERCLAIM. 

See  also  Assumpsit.  8. 

Loss  caused  by  the  unskillful  work  of  a 
servant  may  be  set  off  against  his  claim  for 
wages;  and  the  set-off  is  not  limited  to  bis  wages 
for  the  particular  days  during  which  the  dam- 
age was  done.  Olennon  v.  Lebanon  Mfg.  Co. 
<Pa.)  821 

Notes  and  Bbibfs. 

Set-off;  for  damage  by  negligence  and  want 
of  skill  in  performance  of  services.  821 

SHIPPING.    See  Carriebs,  2. 
SIGNATURE.    See  Deed,  2,  8;  Wills,  8. 

SPECIFIC  PERFORBLANCE. 

1.  Equity  can  enforce  an  agreement  when 
the  remedy  at  law  would  be  inadequate  for  in- 
ability to  give  a  conditional  or  modified  judg^ 
ment,  or  to  preserve  the  benefit  of  the  agree- 
ment to  all  parties  interested.  Bumgardner  v. 
Leaviit  (W.   Va.)  776 

2.  Where  specific  performance  would  be 
granted  to  the  purchaser  if  he  were  to  apply, 
the  seller  is  entitled  to  like  relief  on  the  ground 
of  mutuality  of  right  and  remedy.  Id. 

8.  Specific  execution  of  a  contract  for 
shares  of  stock  may  be  enforced  when  they 
have  a  unique  and  special  value  to  the  pur- 
chaser, and  the  loss  cannot  be  adequately  com- 
pensated by  damages  at  law.  Id. 

4.  The  modification  of  a  contract  in  de- 
tails by  common  understanding  and  mutual 
consent  will  not  defeat  a  right  to  specific  per- 
formance, if  it  is  still  clear  what  the  rights  of 
the  parties  are  under  the  contract  as  modified. 
OUmeester  Isinglass  dk  O.  Co.  v.  Russia  Cement 
Co.  (Mass.)  588 

6.  The  specific  performance  of  a  contract 
to  deliver  fish  skins  may  be  compelled  on  the 
ground  that  damages  for  failure  to  perform 
would  be  irreparable,  where  both  i>arties  are 
engaged  in  manufacturing  the  skins  into  glue, 
and  complainant  would  be  able  to  procure  them 
elsewhere  and  thus  continue  its  business,  only 
with  great  difilculty,  if  at  all.  Id. 

Notes  and  Bbibfs. 

Specific  performance;  when  granted;  discre- 
tion of  court;  forfeiture  clause  in  contract:  in- 
capacity to  perform;  materiality  of  time;  time, 
when  essence  of  contract;  mutuality  of  rights 
And  remedies,  289 

Of  contract  for  corporate  stock.  776 


STATE. 


Notes  and  Briefs. 


State;  sovereignty  of;  relation  of  general 
government  as  to  commerce  and  navigable 
waters;  admission  of.  674 

STATUTE    OF    FRAUDS.     See    Con- 
tracts, Notes  and  Briefs. 
12  L.  R.  A. 


STATUTES.    See  also  Courts,  9. 

1.  A  statute  which  applies  only  to  a 
limited  number  of  counties,  although  not  local 
or  special  for  the  reason  that  it  applies  to  all  of 
a  certain  class  created  by  the  Constitulion  itself « 
is  not  impliedly  repeal^  by  'a  general  statute 
without  negative  words.  Bymer  v.  Luzerne 
County  (Pa.)  192 

2.  By  application  of  the  maxim  ^fusdem 
generis,  which  is  only  an  illustration  of  specific 
application  of  the  broader  maxim  noseitur  a 
sociis.wNieTbX  and  specific  wordswhich  are  capa- 
ble ofan  analogous  meaning,  being  associated 
together,  take  color  from  each  other  so  that  the 
general  words  are  restricted  to  a  sense  analogous 
to  the  less  general;  but  the  rule  does  not  re- 
quire the  entire  rejection  of  the  general  terms. 
Miseli  V.  Russet  (AL)  .  125 

8.  A  statute  must  be  construed  as  prospec- 
tive in  operation,  except  where  the  intent  that 
it  shall  operate  retrospectively  is  expressed  in 
clear  and  unambiguous  terms,  or  is  necessarily 
implied  from  its  language,  which  would  be 
inoperative  otherwise  than  retrospectively. 
Stewart  v.  Vanderoort  (W.  Va.)  60 

4.  The  most  satisfactory  and  conclusive 
test  of  the  question  whether  the  provisions  of  a 
statute  are  mandatory  or  directory  is  whether 
the  prescribed  mode  of  action  is  of  the  essence 
of  the  thing  to  be  accomplished ;  in  other  words, 
whether  it  relates  to  matters  material  or  im- 
material, to  matters  of  convenience  or  of  sub- 
stance.    OaUup  V.  Smith  (Conn.)  858 

5.  Where  a  statute  is  susceptible  of  con- 
flicting and  doubtful  construction,  that  con- 
struction should  be  adopted  which  supports  it 
in  all  ite  parts.  Burlington,  C.  R.  db  N.  R.  Co. 
V.  Dey  (Iowa)  486 

Notes  and  Briefs. 
Statutes:  prospective  operation.  50 

When  mandatory  and  when  directory;  en- 
abling; imposing  duties;  conferring  new  rights 
and  remedies;  grant  of  special  powers;  author- 
ity conferred  by;  words  **may,"  ''shall,*'  and 
"must;"  permissive  words  in;  protection  of 
personal  and  property  rights;  tax  laws;  mode 
and  manner  of  doing  act;  provisions  as  to  time 
for  doing  act.  858 

STIPULATIONS.    See  Courts,  12. 

STREEiyRAILWAT     COMPANIES. 

See  Carriers,  6-8,  Notes  and  Briefs. 

SUPPORT.    See  Trusts,  4. 

TAXES.    See   also  Municipal  Corpoba- 

TIONS,  8. 

1.  The  right  to  coal  and  minerals  in  their 
natural  state  can  be  severed  from  the  owner- 
ship of  the  land  by  a  contract,  so  as  to  subject 
such  property  to  taxation.  Consolidated  Coal 
Co.  V.  Baker  (111.)  247 

2.  The  separation,  for  purposes  of  taxation, 
of  coal  or  other  minerals  from  the  ownership 
of  the  land,  is  not  prohibited  by  111.  Rev.  Stat, 
chap.  120,  requiring  real  property  containing 
minerals  to  be  valu^  at  the  price  for  which  it 
would  sell,  including  the  minerals.  Id, 
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8.  In  assessing  that  part  of  a  telegraph 
"line"  in  any  town,  for  taxes,  under  N.  Y. 
Laws  1886,  chap.  669,  providing  for  its  assess- 
ment in  the  same  manner  as  lands  of  residents, 
its  value  as  part  of  a  telegraph  line  in  operation 
is  not  to  be  considered, — especially  since  a  tax 
on  the  business  and  franchises  of  the  company 
is  provided  for  by  anolher  statute:  but  the 
property  actually  in  the  town — such  as  the 
wires,  poles,  and  interest  and  easement  in  the 
land  occupied— is  to  be  assessed  at  its  full  val- 
ue. Petfj^,  Western  U,  Teleg,  Co.  7.  Dolani^, 
Y.)  251 

4.  The  "capital  stock"  of  a  corporation 
liable  to  taxation  under  N.  Y.  Laws  1857,  chap. 
456,  §  8,  is  the  actual  capital  owned  by  the 
corporation,  and  not  the  shares  of  stock.  Peo- 
ple, Union  Trust  Co,  v.  Coleman  (N.  Y.)  762 

5.  Assessors  have  no  discretion  to  take  the 
value  of  the  shares  of  slock  of  a  corporation  as 
that  of  its  capital  stock,  where  they  know  the 
value  of  the  latter.  Id. 

6.  Personal  property  ot  a  nonresident,  in- 
vested or  habitually  kept  within  the  State,  is 
subject  to  the  collateral  inheritance  tax  imposed 
by  N.  Y.  Laws  1887,  chap.  718,  §  1,  on  proper- 
ty of  a  resident  which  passes  by  will  or  by  the 
intestate  laws  of  the  State,  or,  if  the  decedent 
was  a  nonresident,  on  property  "within  tlie 
State."    BeRornainei^.Y.)  401 

7.  A  certificate  by  the  register  of  unpaid 
taxes,  that  he  finds  none  against  certain  land, 
is  conclusive  in  favor  of  one  who  purchases  it 
in  reliance  upon  the  certificate.  Philadelphia 
V.  Baxter  (Pa.)  751 

8.  The  holder  of  a  lax  certificate,  who  re- 
deems the  land  from  a  subsequent  tax  sale  to 
the  county,  which  is  void  because  of  a  double 
assessment,  all  taxes  due  having  been  paid  by 
the  landowner,  may  recover  back  the  money 
paid  the  county  for  such  redemption.  Clapp 
V.  Pinegrove  Tttp.  (Pa.)  618 

Notes  and  Briefs. 

Taxes;  on  successions  and  collateral  inheri- 
tances: validity  of  statutes;  under  New  York 
statutes;  what  legacies  and  interests  liable  or 
exempt;  exemption  of  beneficent  and  charita- 
ble^associations;  contingent  estates;  gifts  to 
children  by  adoption;  corporations,  associa- 
tions, etc..  when  not  exempt;  assessment  and 
appraisement:  payment.  401 

Levy  by  mistake.  618 

Negligent  acts  of  tax  officers.  751 

On  corporate  stock  ;  ascertaining  value;  dis- 
tinction between  capital  and  shares.  762 

TELEGRAPHS.    See  Eminent  Domain, 
6;  Highways,  6;  Taxkb,  3. 

TELEPHONES. 

A  franchise  granted  to  a  telephone 
company,  of  constructing  and  operating  its 
lines  along  and  upon  streets,  is  subordinate  to 
the  rights  of  the  public  in  the  street  for  the 
purpose  of  travel.  Cincinnati  Inclined  Plane 
R.  Co.  v.  City  dt  S.  Teieg.  Asso,  (Ohio)        534 

TIME.    See  also  Whit  and  Process. 

The  term  "months,"  used  in  a  statute 
12  L.  R.  A. 


concerning  the  publication  of  orders  in  cbsD- 
cery  cases  for  absent  defendants  to  appearand 
plead  and  for  decrees  pro  eonfeno  in  default 
thereof,  mean  calendar,  and  not  lunar  mootbs, 
unless  there  is  something  in  the  slatote  indi- 
cating that  a  contrary  meaning  was  iDtended. 
Guaranty  Trust  A  '8.  D.  Cx  v.  BhMp^ 
(Fhi.)  770 

Notes  and  BBiEFa. 
Time;  meaning  of  *' month."  771^ 

TREES.    See  also  Injunction,  3, 4 

Trees  standing  on  a  boundary  line  beloogto 
the  adjoining  owners  as  tenants  in  cominoo. 
Musch  V.  Burkhart  (Iowa)  4W 

TRESPASS.    See  Action  or  Suit,  5;  b- 

PANT8,  3. 

TRIAL.      See  also   Eyidbncb,  14;  Jmi- 

MBNT,  5. 

1.  An  injunction  by  a  federal  coot 
against  illegal  combinations  in  restraint  of  in- 
terstate commerce,  although  they  are  made  mis- 
demeanors, does  not  violate  the  provisioiis  of 
U.  S.  Const,  requiring  the  trial  of  crimes  to  be 
by  jury.  United  ^tes  v.  Jellico  MounUiin 
Coke  d  C.  Co.  (C.  C.  M.  D.  Tenn.)  758 

2.  A  stipulation  in  a  note,  that  the  entire 
amount  shall  be  due  after  thirty  days'  defaoh 
in  payment  of  interest,  creates  a  oonditioa  pre- 
cedent to  an  action  brought  Ijefore  the  date 
named  for  the  maturity  or  the  priDcipal,  aod 
prevents  a  trial  without  a  jury,  as  provided  bj 
Ga.  Const.  §  4,  1 7,  Ga.  Code.  5145,  in  case  of 
"unconditional  contracts,"  where  an  issuable 
defense  is  not  filed  under  oath  or  informatioD. 
American  Freehold  Ixind  dt  Mortg.  Co.  v.  Thom- 
as (C.  C.  S.  D.  Ga.)  681 

8.  Failure  to  demand  a  jury  is  a  waiver  of 
the  right  to  a  jury  trial.  UaUy  ▼.  E^kttkA 
County  Bank  (Nev.)  815 

4.  Improper  argument  by  defeodaDt's 
counsel,  by  making  statements  outside  ibe  eri 
dence  as  to  his  client's  good  character,  will  not 
justify  the  State's  counsel  in  arguing,  agaioit 
defendant's  objection,  that  bis  failure  to  offer 
proof  of  good  character  raises  an  inference 
that  his  character  was  not  good.  BennM  t. 
State  (Ga.)  449 

5.  The  question  of  proximate  caose  is  ordi- 
narily one  of  fact  for  the  jury.  Sehumaktr  t. 
St.  Paul  dsB.B,  Co.  (Minn.)  257 

6.  But  it  is  for  the  court  where  the  facts  are 
not  in  dispute.     Bunting  v.  Eogsett  (Pa.)  2ftJ 

7.  Whether  terms  of  art  were  used  in  tbeir 
ordinary  meaning  or  not,  in  a  contract  between 
men  familiar  with  the  business  to  which  tbe 
terms  relate,  cannot  be  left  to  the  jury,  al- 
though they  may  determine  tbe  meaning  of  tbe 
terms  in  that  business.  Vraicford  v.  0«ff»  ^ 
S.  Stone  Co.  (S.  C.)  S"5 

8.  An  instruction  that  there  is  proof  that 
plaintiff  was  suffering  from  Brigbt's  dtaotfe. 
and  that  it  was  a  dangerous  disease  and  should 
be  taken  into  consideration  in  determining  hii 
expectation  of  life  and  los^  of  earning  power, 
in  a  suit  for  personal  injuries,  is  proper  where 
there  is  testimony  of  medical  experts  that  he  is 
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suffering  from  that  disease,  with  little,  if  any, 
evidence  to  the  contrary.  Bunting  v.  Bbgsett 
(Pa.)  268 

9.  The  jury  must  determine  whether  or 
not  a  person  was  guilty  of  such  contributory 
negligence  as  will  prevent  his  recoyering  dam- 
ages from  a  railroad  company  for  injuries  re- 
ceived while  he  was  walking  upon  its  tracks, 
where  he  had  left  the  track  to  allow  a  train  to 
overtake  and  pass  him,  and  then  returned  to  it 
in  front  of  a  section  of  tbe  train  which  had 
become  detached  and  was  following  the  first 
section  by  the  force  of  gravitation,  the  approach 
of  which  he  failed  to  discover  because  he  was 
crossing  a  bridge  over  a  waterfall,  the  noise  of 
which  prevented  his  hearing  the  approaching 
train.  Patton  v.  East  Tennessee,  F.  <fc  G.  R. 
Oo,  (Tenn.)  184 

10.  The  fall  of  a  tenant  in  a  tenement  house, 
caused  by  a  hole  in  a  stair  carpet,  doeR  not,  as 
matter  of  law,  show  contributory  negligence, 
although  she  knew  of  the  holes  in  the  carpet 
and  the  stairway  was  well  lighted  at  the  time. 
Peil  V.  Reinhart  (N.  Y.)  843 

11.  The  breach  of  an  injunction  bond  re- 
quires the  question  of  a  right  to  recover  at  least 
nominal  damages  thereon,  to  be  submitted  to 
the  jury.     Brawn  v.  Cunningham  (lovfei)     583 

12.  An  instruction  that  a  railroad  bed  is  in 
a  defective  condition  when  it  is  not  reasonably 
safe  for  the  passage  of  trains  over  it  need  not 
be  qualified  by*reference  to  other  railroads  in 
the  State.  Georgia  P.  R.  Co.  v.  Dooly  iGa.)  842 

Notes   aijd  Briefs. 
Trial;  comments  of  prosecuting  attorney.  449 
Offer  of  proof.  656 

TROVER.  See  also  JorNT  Tenajjts  and 
Tenants  in  Common  ;  Landlord  and 
Tenant,  5. 

1.  No  demand  is  necessary  before  suit  for 
conversion  of  property  earned  away  in  the 
face  of  plaintiff's  protest.  Waller  v.  Bowling 
(N.  C.)  261 

2.  After  suit  is  brought  for  conversion, 
plaintiff  cannot  be  compelled  to  take  back  the 
property.  Id. 

TRUSTS,    gee  also  Covenant,  2. 

1.  A  trust  is  created  by  a  letter  from  an 
uncle  to  a  nephew  who  had  written  claiming  a 
sum  of  money,  acknowledging  tliat  the  nephew 
had  earned  it  and  saying,  **I  had  the  money  in 
the  bank,  the  day  you  were  twenty-one  years 
old,  that  I  intended  for  you;"  and,  "I  don't 
Intend  to  interfere  with  the  money  in  any  way 
until  I  think  you  are  capable  of  taking  care  of 
it:"  then  adiliug  in  a  postscript,  "You  can 
consider  the  money  on  interest."  Ilamer  v. 
8idway(:!i.  Y.)  463 

2.  A  declarntion  of  trust,  made  in  consid- 
eration of  a  conveyance  of  land,  although  at  a 
later  date,  is  valid  and  irrevocable,  and  cannot 
be  limited  or  affected  by  subsequent  acts  or 
contracts  of  the  trustee  with  a  stranger  to  the  \ 
parties  named  in  the  instrument.  Mc Arthur 
V.  Gtynfon  (N.  Y.)  66?! 

8.  The    liability    of  a  trustee  who,  in  con- 
sideration of  a  deed,  has  charged  property  with  I 
12L.R.A. 


a  trust  for  the  support  of  an  incompetent  per- 
son, cannot  be  avoided  by  transferring  the 
property  charged  with  such  support;  but  he  is 
liable  for  such  part  of  the  expense  thereof,  if 
not  furnished  by  his  grantee,  as  cannot  be  re- 
covered from  the  land  itself  or  from  a  second 
grantee.  Id. 

4.  It  is  the  duty  of  a  trustee  to  exercise  a 
supervision  over  the  care  and  comfort  of  an  in- 
competent person  for  whose  support,  in  con- 
sideration of  the  conveyance  of  a  farm,  he  has 
made  a  declaration  of  trust  to  appropriate  the 
net  rents  of  the  farm  or  the  interest  on  its  price 
if  sold;  and  he  should  apply  the  proceeds,  so 
far  as  necessarv  to  that  purpose,  wherever, 
within  reasonable  limits,  such  person  may  be 
cared  for  and  supported.  Id. 

5.  Under  a  statute  providing  for  the  sub- 
jection of  beneficial  interests  to  the  payment  of 
the  beneficiarv's  debts,  if  a  fund  is  devised  to 
trustees  with  directions  top>iy  the  income  to  tes- 
tator's son  during  his  life,  free  from  the  claims 
of  creditors,  and  with  further  directions  that  if 
a  court  of  last  resort  shall  at  any  time  deter- 
mine that  the  income  is  liable  to  be  subjected 
to  the  payment  of  the  son's  debts  then  the  trus- 
tees shall  pay  it  to  the  son's  wife  for  her  sepa- 
rate use,  income  which  accrues  prior  to  a  de- 
cision by  a  court  of  last  resort  authorizing  the 
application  is  applicable  to  the  payment  of  the 
son's  debts,  but  not  that  which  accrues  after 
such  decision.  Bull  v.  Kentucky  Nat.  Bank 
(Ky.)  37 

Notes  and  Briefs. 

Trusts;  provision  against  alienation  of  trust 

property  by  beneficiary.  87 

Creation  or  declaration  of.  667 

USURY. 

A  stipulation  in  a  deed  of  trust  to  se- 
cure notes  and  interest  coupons,  that  in  default 
of  any  payment  the  whole  sum  of  the  principal 
shall  become  due  at  the  lender's  option,  is  to  be 
construed  as  a  penalty,  and  will  not  be  enforced 
except  upon  canceling  unearned  interest  notes, 
and  therefore  it  does  not  make  the  contract 
usurious.     Duganv,  />ir««(Tex.)  98 

VENDOR    AND    PURCHASER.     See 

also  Estoppel,  1, 2:  Rual  Property,  3. 

1.  The  loss  b;^  fire  of  a  house  on  land  in 
the  actual  possession  of  a  vendee  as  owner,  he 
having  secured  part  of  the  purchase  money  by 
mortgage  and  paid  the  balance,  must  be  borne 
by  him,  although  he  holds  under  a  defective 
deed,  as  he  is  the  equitable  owner  of  the  prem- 
ises.    Wetzler  v.  Duffy  (Wis.)  178 

2.  Upon  the  correction  by  the  court  of  a 
deed  which  defectively  describes  premises  the 
equitable  title  to  which  is  in  the  vendee,  his  legal 
title  relates  back  to  its  execution  and  delivery. 

3.  Where  the  vendee*  has  paid  part  of  the 
purchase  money  and  given  his  notes  for  the  bal- 
ance, before  the  vendor  can  rescind  the  con- 
tract he  must  return  or  offer  to  return  the 
money  paid,  with  legal  interest,  less  reason- 
able rental  value  of  the  premises  if  the  vendee 
has  been  in  possession,  and  also  all  unpaid 
notes.     Frink  Y.Thomas  (Or.)  239 
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VESTED  ESTATE.    See  Property. 

VIEW.    See  Eyidencb,  20,  21. 

VOTERS  AND  ELECTIONS.    See  also 
Courts,  10;  Estoppel,  6. 

1.  An  election  is  not  valid,  although  con- 
ducted fairly  and  honestly,  if  the  statutory 
provisions  and  rules  are  not  substantially  ob- 
served.    State,  Van  Amringe,  v.  Taylor  {r^.  C.) 

202 

2.  An  election  held  by  a  mere  usurper  of  the 
office  of  registrar,  who  had  fraudulently  ob- 
tained the  lK)oks  and  set  up  his  claim  to  the 
office  for  the  ^rst  time  on  election  day,  when 
the  lawful  registrar  publicly  demanded  the  re- 
turn of  the  b^ks,  is  void.  Id. 

3.  A  statute  providing  that  a  tie  vote  may 
be  determined  by  lot  does  not  violate  a  consti- 
tutional provision  that  all  elections  shall  be  by 
ballot.    Johnston  v.  State,  Sefton  (Ind.)     285 

4.  A  candidate  nominated  independentlv 
by  the  requisite  number  of  voters,  under  Ma. 
Code  Qen.  Laws.  §  181,  who  has  also  been 
nominated  by  a  party  convention,  is  entitled 
by  implication  to  another  place  on  the  official 
ballot,  in  addition  to  that  in  the  group -of  can- 
didates of  the  politicarparty  which  has  nomi- 
nated him  in  convention.  F^s/ier  v.  Dudley 
(Md.)  586 

6.  A  political  party  the  name  of  which 
can  be  placed  on  ballots,  under  the  Connecti- 
cut election  law,  is  formed  where  a  republican 
caucus  votes  to  adjourn  for  the  organization 
of  a  citizens'  caucus,  and  thereupon  some  dem- 
ocrats unite  with  the  republicans  present  and 
nominate  a  citizens'  ticket  which  is  voted  at  a 
town  meeting,  although  no  committees  are  ap- 
pointed or  any  steps  taken  to  effect  a  perma- 
nent organization.     Fields  V.  Osborne  {Codb,) 

551 

6.  The  use  of  the  word  "for,"  before  the 
name  of  each  office  named  in  a  ballot,  does 
not  invalidate  the  ballot,  under  Conn.  Pub. 
Acts  1889,  chap.  247,  §  1,  prohibiting  any 
words  thereon  except  the  official  indorsement, 
the  names  of  candidates,  the  office  voted  for, 
and  the  name  of  the  political  party.  Id, 

7.  Ballots  cast  at  a  town  meeting,  which 
include  the  name  of  a  candidate  for  judge  of 
probate,  who  can  be  les^ally  elected  only  at  a 
state  election,  or  which  have  the  words  ''and 
ex  officio  registrar  of  births,  marriages,  and 
deatbs,"  added  to  the  name  of  the  office  of 
town  clerk,  are  invalid  under  Conn.  Pub.  Acts 
1889,  chap.  247,  §  1,  which  provides  that  bal- 
lots shall  contain,  in  addition  to  the  official 
indorsement,  only  the  "names  of  the  candi- 
dates, the  office  voted  for,  and  the  name  of  the 
political  party."  Id. 

8.  An  elector  mav  lawfully  vote  for  the 
same  man  as  a  candidate  for  two  incompatible 
offices,  at  the  same  election.  Misch  v.  Russell 
(111.)  125 

9.  The  term  "canvass,"  in  Dak.  Comp. 
Laws,  §  1489,  requiring  notice  of  a  contest  of 
election  within  twenty  days  after  canvass  of 
the  votes,  includes  a  decision  by  lot  of  a  tie 
vole,  as  provided  by  8.  D.  Laws  1890.  chap.  84, 
§  26;  and  notice  within  twenty  days  after  such 
12L.  R.A. 
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decision  is  sufficient. 
D.) 

Notes  asd  Briefs. 

Voters  and  elections;  voting  for  same 
for  incompatible  offices. 

Effect  of  irregularities. 

Improper  marks  on  ballotB. 

Election  contests;  notice  to  conteafee; 
cedure. 
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WATER  COMPANIES.    See  Liknb,  i 

WATERS   AND   WATERCOITRSEi 

See  also  Eminent  Doicaen,  1,  2;  Ice.  1 

1.  Riparian  rights  in  the  several  States  ai^ 
settled  by  the  respective  States  for  themselvaii 
Eisenhaeh  v.  HatfiOd  (Wash.) 

2.  The  soil  under  navinrable  waters    up 
high-watermark  is,  in  the  State  of  Washingtoo 
by  express  provisions  of  the  Constitutioo, 
well  as  by  the  common-law  rule,  the  propei 
of  the  State.  li 

8.  There  is  no  vested  right  to  fatore  aocre^ 
tions  to  land.  /tf.  | 

4.  One  having  valuable  improvements  <m 
tide-lands  in  actual  use  for  commerce,  trade* 
and  business,  prior  to  Wash.  Act  March  26, 
1890,  has  a  right,  as  against  the  riparian  pro- 
prietor, who  has  never  erected  any  improve- 
ments on  the  shore,  to  maintain  them  as  they 
were  on  the  passage  of  that  Act,  but  not  to  en- 
large them  prior  to  purchase  of  the  lands  from 
the  State.  Id. 

Notes  and  Bbisfs. 

See  also  Nuisances;  Whaevbs. 

Waters;  public  right  of  navigation;  state 
sovereignty  over  inland  navigable  waters.  873 

Navigable  as  public  highways;  state  sover- 
eignty over;  inland  seas  analakes;  Oreat  Ponds; 
territorial  jurisdiction  of  State;  establishment 
of  dock  and  harbor  lines;  ri^ht  and  title  of  lit- 
toral proprietors;  ownership  of  tide-lands; 
qualified  property  in  water  front;  title  to 
islands  in  river;  law  of  accretion;  riparian 
righto.  9SS^ 

Title  to  soil  under  navigable  waters.  683, 677 

WELL.    See  Highways,  4. 

WHARVES. 

1.  A  riparian  proprietor  on  the  shore  of 
the  sea  or  ito  arm  has  no  right,  as  against  the 
State  or  its  grantees,  to  extend  wharves  in  front 
of  his  land  below  high- water  mark.  Eisenha^ 
V.   Hatfield  (Wash.)  6Sd 

2.  Under  Wash.  Const,  art.  15,  providing 
for  the  appointment  of  a  commissioner  to  es 
tablish  harbor  lines,  and  the  leasing  of  the  ri^t 
to  build  wharves,  no  right  to  build  them  be- 
yond high- water  mark  can  be  claimed  by  a  ri- 
parian proprietor,  even  if  he  would  have  such 
right  at  common  law.  Id. 

8.  The  right  to  a  dock  between  low-wato* 
mark  and  the  channel  of  Acushnet  River  may 
be  reserved  under  Mass.  Acto  1806,  chap.  18, 
authorizing    owners  to   build    and   extend 
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wharves  below  low-water  mark  in  said  river, 
on  conveyance  by  the  owner  of  the  adjacent 
land  to  low-water  mark  or  a  point  below  it. 
Hiutingi    v.   Orimshato  (Mass.)  617 

Notes  and.  Briefs. 

Wharves;  right  of  riparian  owners  to  dock 
to  low-water  mark.  617 

I 
WILLS.  See  also  Coioplict  of  Laws,  5,  6; 
Definitions,  2,  8;  Descent  and  Distri- 
bution, 1,  8;  Estoppel,  5;  Executors 
AND  Admjnibtrators,  2,  8;  Pekpetu- 
rhES;  Power. 

1.  The  connection  of  a  delusion  with  a 
will  must  Jbe  made  manifest  and  shown  to 
have  influenced  its  provisions,  before  the  will 
can  be  set  aside  and  declared  void  because  of  it. 
Potter  V.  Jones  (Or.)  161 

2.  An  unworthy  motive  for  disinheriting  a 
child  by  will,  whether  pride  or  aversion,  spite 
or  prejudice,  if  it  is  not  resolvable  into  mental 
perversion,  will  not  affect  the  validity  of  a 
will.  id. 

8.  The  lack  of  testatrix's  sii^nature  at  the 
end  of  an  instrument  written  by  her  own  hand 
and  contaiDing  her  own  name  at  the  beginning 
is  not  supplied  by  her  statement  that  the  in- 
strument is  her  will,  and  a  request  to  a  sub- 
scribing witness  to  sign  it.  Be  Booth's  Will 
(N.  Y.)  '  452 

4.  The  "then  heirs"  of  a  person  to  whom 
an  estate  is  fiven  if  he  is  not  living  on  the 
death  of  another  are  to  lie  ascertained  as  of  the 
moment  of  the  latter's  death.  Proctor  v.  Clark 
(Mass.)  721 

5.  A  gift  of  the  residue  of  testator's  prop- 
erty to  children  of  a  sister  and  of  a  deceased 
brother,  to  be  equally  divided,  limited  by  a 
codicil  "to  the  children  of  the  first  genera- 
tion," gives  nothing  to  the  children  of  a  nephew 
who  died  before  the  will  was  made,  under  R. 
I.  Pub.  Stat.  chap.  182,  §  14,  giving  the  share 
of  a  deceased  devisee  or  legatee  to  his  descend- 
ants.   Almy  V.  Jones  (R.  L)  414 

6.  A  direction  that  the  executor  pay  the 
debts  of  a  testator  out  of  his  real  or  personal 
estate  is  a  charge  of  debts  upon  lands,  creating 
a  tnist  which  creditors  can  enforce  by  compel- 
ling the  executor  to  execute  the  trust.  Morse 
V.  Ilackensack  8av.  Bank  (N.  J.)  62 

7.  The  shares  of  children  who  are  not  men- 
tioned in  the  will  of  their  father,  and  who  are 
entitled  by  statute  to  the  same  shares  in  his  es- 
tate "as  if  he  had  died  intestate,"  are  not  af- 
fected by  a  power  of  sale  contained  in  the  will. 
Smith  V.  Olmstead  (Cal.)  46 

8.  The  residuary  estate  must  bear  the  whole 
loss  caused  to  the  beneficiaries  bv  the  widow's 
election  to  take  against  the  will,  and  cannot 
share  it  with  specific  legacies  if  there  remains 
enough  to  pay  the  latter,  unless  there  is  a  plain 
intention  in  the  will  tbat  the  residuary  legatee 
is  a  preferred  object  of  testator's  bounty.  Be 
Vanees  Estate  (Pa.)  227 

9.  The  election  of  a  widow  to  take  against 
18  L.  R  A.  . 


the  will  is  equivalent  to  her  death,  as  respects 
the  payment  of  legacies  and  the  distribution  of 
that  part  of  the  estate  which  is  distributed  un> 
der  tiie  'will.  Id, 

10.  A  receipt  for  money  advanced  by  a  tes- 
tatrix, to  be  deducted  from  a  legacy  in  a  will 
of  a  certain  date,  does  not  authorize  any  de- 
duction from  a  legacy  of  the  same  amount  in  a 
subsequent  will.    Jagues  v.  Stoasey  (Mass.)  566 

11.  Legal  incapacity  of  a  legatee  to  perform 
a  condition  on  which  the  gift  is  made  will  pre- 
vent it  from  taking  effect,  although  the  time 
for  performance  was  subsequent  thereto.  Bui- 
lard  V.  Shirley  (Mass.)  110 

Notes  and  Briefs. 

Wills;  testamentary  capacity  as  affected  by 
insane  delusion.  161 

Selection  between  inconsilstent  rights,  how 
made;  acts  which  determine;  election  by  wid- 
ow. 227 

Sufficiency  of  signature.  462- 

Gift  to  heirs.  721 

WITNESSES.    . 

1.  The  mother  of  an  alleged  illegitimate  son 
has  no  "interest  in  the  event"  which  makes 
her  incompetent  under  N.  Y.  Code  Civ.  Proc. 
§  829,  to  testify  to  the  fact  of  her  marriage 
with  his  father,  in  an  action  bv  the  son  to  en- 
force hii»  claim  as  an  heir  of  his  father.  Eis- 
enlord  v.  aum  (N.  Y.)  886 

2.  Cross-examination  of  a  witness  about 
coming  on  a  pass  need  not  be  permitted  with- 
out offering  to  connect  the  party  who  produces 
him  with  the  pass  if  he  had  one.  Hobart  v. 
Young  (Vt.)  698 

8.  An  insurance  agent's  knowledge  of  an  ap- 
plicant's deafness,  before  the  signing  of  the  ap- 
plication, may  be  shown  by  cross-examination 
of  the  company's  witnesses  in  a  suit  on  the 
policy.  FoUett  v.  United  States  Mut,  Aeci. 
Asso.  (N.  C.)  315 

Notes  and  Briefs. 

Witnesses;  cross-examination  of;  extent  and 
restrictions.  ^     698 

Exclusion  of  testimony  against  decedent  on 
ground  of  interest.  886 

WRIT  AND  PROCESS. 

Jurisdiction  is  not  acquired  of  a  nonresident 
defendant  by  publishing  for  four  lunar 
months,  but  less  than  four  calendar  months, 
where  the  statute  requires  the  publication  to 
be  made  for  four  months  without  showing  tbat 
lunar  months  were  intended;  and  a  decree  ren- 
dered upon  such  publication  is  void.  Guar- 
anty Trust  d  S.  D.  Co.  v.   Buddington  (Fla.) 

770 

WRIT  OF  POSSESSION.    See  Appeal 
AND  Error,  18;  Ejectment,  2. 
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